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This briefing is one in a series of 'implementation appraisals', produced by the European Parliamentary 
Research Service (EPRS), on the operation of existing EU legislation in practice. Each briefing focuses on a 
specific EU law, which is likely to be amended or reviewed, as envisaged in the European Commission's 
annual work programme. 'Implementation appraisals' aim to provide a succinct overview of publicly 
available material on the implementation, application and effectiveness to date of an EU law, drawing 
on input from EU institutions and bodies, as well as external organisations. They are provided by the EPRS 
Ex-Post Evaluation Unit, to assist parliamentary committees in their consideration of new European 
Commission proposals, once tabled. 

SUMMARY 
Following the adoption of the 2015 strategy for a digital single market in Europe and the 2020 
communication on a European strategy for data, both of which sought to establish the right 
conditions for developing the EU data economy, several additional policy and legislative initiatives 
were undertaken. Their common goal was to provide the necessary legal, technological and 
economic conditions so data access, data-sharing and data re-use could foster innovation, business 
competitiveness and public interest. One of these initiatives resulted in the adoption of Directive 
96/9/EC on the Legal Protection of Databases (the Database Directive), which is among the legal 
instruments to be revised as part of the development of an EU data act. As the Database Directive 
provides rules on intellectual property rights attached to databases, its revision is also part of the 
Commission’s intellectual property action plan, adopted in 2020 

This implementation appraisal looks at the practical implementation of the directive in light of the 
expected Commission proposal for its revision. According to the 2021 Commission work 
programme, the proposal will be submitted in the third quarter of 2021, after having initially been 
part of the 2020 Refit programme. 

Background 
The legal protection of databases must be seen in the broader context of the growing EU data 
economy and the policy measures and legal initiatives taken to frame it. Private and/or public 
stakeholders are alternatively data holders and data users. They are engaged in a multiplicity of 
virtual processes, whereby data are collected, stored, aggregated to form databases, transferred, 
exchanged, used, and re-used in the interest of commercial, industrial or scientific benefit, or in the 
public interest. The rules differ depending on whether they apply to personal or non-personal data.1 
The rapid pace of technological change and the growing impact of the data economy have brought 
challenges of a legal, technological and economic nature.  

Figure 1 provides a schematic overview of how concepts and processes are articulated in a data space.2 
In the process of building the common European data space, the legal protection of databases concerns 
one particular aspect of the data economy: intellectual property rights allocated to databases.  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52015DC0192
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1593073685620&uri=CELEX%3A52020DC0066
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52020DC0760
https://ec.europa.eu/info/publications/2021-commission-work-programme-key-documents_en
https://ec.europa.eu/info/publications/2021-commission-work-programme-key-documents_en
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Figure 1 – The data space 
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Source: Prepared by the author. 

The use of personal or non-personal data is ruled by different norms. There are key rules protecting 
personal data (such as those enshrined in the General Data Protection Regulation and the e-Privacy 
Directive) and key principles for non-personal data (e.g. free flow of data as well as those enshrined 
in the Open Data Directive). Data are subject to various processes. For instance, they might be 
generated by human intervention or through technological means (computer/ machines/sensors). 
Alternatively, they might be collected and used for setting up a database, or stored, analysed and/or 
processed (see black arrows in Fig. 1 above). Moreover, data might be transferred from the data 
holder to the data user, be it business or public services through various kind of relationships: 
business to business (B2B), business to government (B2G), government to business (G2B) or 
government to government (G2G); again those processes might be ruled differently depending of 
the nature of data processed and the objective pursued (public interest, commercial benefit, 
scientific research etc.) 

Ensuring that such processes run smoothly and in compliance with the basic rules of fairness, 
transparency, competitiveness, non-discrimination and respect for fundamental rights, requires 
having in place the right technology (for instance, technology ensuring data portability or data 
interoperability between entities) and infrastructure (cloud computing services, local centres or 
edge computing); those processes will have to be regulated as well. On 19 February 2020, the 
Commission adopted a European data strategy aimed at establishing a single market for data to 
enable the free flow of data within the EU and across sectors for the benefit of businesses, 
researchers and public administrations.3 On the other hand, access to data and the ability to use 
them is essential for innovation and growth.4 Therefore, amongst  legislative revisions, the 
Commission has submitted a proposal for a data governance act (hereinafter the DGA) aimed at 
facilitating data-sharing across the EU and between sectors.5 Last but not least, the strategy 
envisages the adoption in 2021 of a data act addressing the difficulties of access to and use of data 
in specific situations.6 The revision of the Database Directive (DBD) is to be seen in this context. 

Before the adoption of the DBD in 1996, databases were protected by copyright under the Berne 
Convention for the Protection of Literary and Artistic Work.7 However, back then, national legislation 

https://ec.europa.eu/info/sites/default/files/communication-european-strategy-data-19feb2020_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0767
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13045-Data-Act-&-amended-rules-on-the-legal-protection-of-databases_en
https://wipolex.wipo.int/en/treaties/textdetails/12214
https://wipolex.wipo.int/en/treaties/textdetails/12214
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varied widely from one Member State to the other, especially with respect to the level of ‘originality’ 
used to determine the protection regime. In common law Member States, it was not the intellectual 
creation aspects that prevailed when assessing databases’ protection under the copyright 
legislation, but rather, the skills and labour used by the producers of databases (‘sweat of the brow’ 
copyright).8 As a result, non-original databases were subject to copyright protection. To the 
contrary, in Member States following a civil law system (‘droit d’auteur‘ Member States), 
notwithstanding skills and labour invested, it was the intellectual contribution and originality of the 
database that were assessed. As a result, only ‘original databases‘ were protected, that is, a smaller 
number of databases. 

Considering that such differences resulted in a disproportionate level of protection of database 
producers in the EU, the Commission proposed a new directive that would establish a uniform 
threshold of ‘originality for ‘original‘ databases. In order to compensate for the loss of protection for 
databases under the previous ‘sweat of the brow‘ regime, the sui generis form of protection for ‘non-
original‘ databases was introduced as an entirely novel form of intellectual property. The new 
directive had to also ensure that Member States comply with the EU obligations under the 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). 

Directive 96/9/EC on the Legal Protection of Databases (the Database Directive) entered into force 
on 27 March 1996. Member States had to transpose it before 1 January 1998, which they all did, 
followed by the countries that joined EU in 2004 and 2007. Pursuant to Article 16(3) of the directive, 
in December 2005 the Commission published its first evaluation report, giving special attention to 
the impact of the sui generis right on competition and databases industry. This first evaluation report 
concluded that rules had been fully harmonised, while in parallel noting that ‘the economic impact 
of the “sui generis” right on database production is unproven‘. 

The directive was conceived in the economic and technical reality of the 1990s. At the time, 
databases were mainly produced by publishers and in offline mode. There were scientific or legal 
databases such as company catalogues or CD-ROMs. However, technological changes over the past 
couple of decades and the growing data economy altered both the nature of databases and their 
producers. Where databases were exclusively the result of human work, today some are essentially 
produced by machines, sometimes without direct human intervention as is the case of internet of 
things (IoT) data. In evaluating the directive, it will be important to consider whether or not the 
directive is still applicable in its current form to the new economic and technological reality. 

Legal framework 
In its proposal for a revision of the Database Directive, the Commission set itself three objectives. 
First, to harmonise the protection rules for authors of databases. Second, to stimulate investment in 
the production of databases and improve the global competitiveness of the EU database industry. 
A new form of intellectual property rights, called sui generis right, was created to that effect. Third, 
through this new system, to provide the necessary tools for striking a balance between the interests 
of data producers and those of data users.  

The scope of the directive is defined in Article 1; the directive concerns the legal protection of 
databases in any form. For the purpose of this directive, database shall mean a collection of 
independent works, data or other materials arranged in a systematic or methodical way and 
individually accessible by electronic or other means. Further details are provided in recitals of the 
directive.9 The directive protects collections, sometimes called ‘compilations‘, of works, data or other 
materials that are arranged, stored and accessed by means that include electronic, electromagnetic 
or electro-optical processes or analogous processes (recital 13). Non-electronic databases are also 
covered (recital 14). The directive includes digital or online databases. 

The directive provides two-tier protection: copyright for the original databases and a new sui 
generis right for ‘non original‘ databases. The two forms of rights differ in terms of the criteria for 

https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A31996L0009
https://ec.europa.eu/info/sites/default/files/evaluation_report_legal_protection_databases_december_2005_en.pdf
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protection, duration, acts prohibited, the exceptions or limitations that apply to them and the 
person or persons (both natural and legal) in whom each right is vested. 

The copyright rules are set in Chapter II of the directive (Articles 3 to 6). Pursuant to Article 3 of the 
directive, original databases are those which by reason of the selection or arrangement of their 
contents constitute the author's own intellectual creation. No other criteria are to be applied to 
determine their eligibility for copyright protection. This is the application of the ‘droit d’auteur‘  
Member States criterion. The copyright does not extend to the content of a database.10 The author 
of such a database is defined in Article 4 as a natural person or group of natural persons who created 
the database or, where the legislation of the Member States so permits, the legal person designated 
as the right holder by that legislation. Author(s) are granted exclusive rights as defined in Article 5 
of the directive; the author(s) may decide on temporary or permanent reproduction by any means 
and in any form in whole or in part, but also on translation, adaptation, arrangement and any other 
alteration. They may also decide on any form of distribution, communication to the public of the 
database or of copies thereof, or display or performance to the public. Article 6 lists exceptions to 
the author(s) exclusive rights as follows: on the one hand, the author(s) of the database does (do) 
not give authorization to the lawful users of databases (although there is no definition of the 
concept of lawful user), while on the other hand Member States may limit the rights in specific cases 
listed in Article 6(2). There are limitations mainly in the case of reproduction for private purposes of 
a non-electronic database, for the sole purpose of illustration for teaching or scientific research 
under certain conditions or for the purposes of public security or an administrative or judicial 
procedure. Exceptions that are traditionally authorized under national law are also possible without 
prejudice to other exceptions listed in Article 6. 

The sui generis right is provided for in Chapter III, Articles 7 to 11 of the directive. The sui generis right 
is a new concept applicable to ‘non original databases‘. Pursuant to Article 7, those are databases 
for which there has been, in qualitative or quantitative terms, a substantial investment in either the 
obtaining, verification or presentation of the contents.11 The author(s) is (are) granted the right to 
prevent extraction (akin to reproduction) and/or re-utilisation12 of the whole or of a substantial part, 
evaluated qualitatively and/or quantitatively, of the contents of the database. The sui generis 
protection extends to the content of a database. According to Article 11, the sui generis right applies 
to a database whose makers or right holders are nationals of a Member State or have their habitual 
residence in the territory of the Community. The sui generis right is limited to the substantial part of 
the database, and the lawful user may extract/re-utilise unsubstantial parts under certain 
conditions.13 As regards exceptions, there is none regarding the lawful user. Otherwise those 
optional exceptions listed in Article 9 are similar to the copyright exceptions although limited to 
extraction and not re-utilisation. There is no sui generis protection in case of extraction and 
re-utilisation for the purposes of security or of an administrative or judicial procedure. Pursuant to 
Article 10, the time for protection is 15 years, running from 1 January of the year following the date 
of completion of the database. In case of substantial change of the content of the database, the term 
of protection is extended. 

European Commission reports and consultation activities 
European Commission ex-post evaluation of the Database 
Directive (27 April 2018) 
On 25 April 2018 the Commission published, as part of the third data package, its second evaluation 
of the Database Directive, which had been planned under the REFIT programme 2017. According to 
the 2021 Commission work programme, the legislative proposal was to be submitted in the third 
quarter, whereas the inception impact assessment on the data act that encompasses the DBD was 
to be submitted either in the third or the fourth quarter of 2021. 

https://digital-strategy.ec.europa.eu/en/library/study-support-evaluation-database-directive
https://ec.europa.eu/info/sites/default/files/regulatory-fitness-and-performance-programme-refit-scoreboard-summary_en_4.pdf
https://ec.europa.eu/info/publications/2021-commission-work-programme-key-documents_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13045-Data-Act-&-amended-rules-on-the-legal-protection-of-databases_en
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The Commission evaluation is supported by a dedicated external study, data analyses and public 
consultations as specified in the dedicated 2017 roadmap. 

In line with the Commission's Better Regulation Guidelines, the staff working document presented 
findings on the implementation of the DBD against the following evaluation criteria: effectiveness, 
efficiency, coherence, relevance, and EU added value. The evaluation considered the 
implementation of the directive starting from 2006, after the previous evaluation was published, to 
March 2018.  

Under the effectiveness criterion, the Commission analysed whether the directive’s objectives had 
been achieved. As regards the harmonisation of the legislation, the Commission was positive and 
concluded that the pre-existing fragmentation of the rules had been eliminated to a large extent. 
The harmonisation of the copyright regime is seen as one of the main achievements of the DBD. The 
author’s own creation criterion is widely implemented, its interpretation by the European Court of 
Justice (ECJ) as the original expression of the creative freedom of the author has strengthened a 
common understanding,14 despite differences in its interpretation at national level in some cases. 
Likewise, the harmonisation of the sui generis right had been achieved, and the directive resulted in 
harmonising its key underlying components such as substantial investment, definition of a 
database, lawful user’s rights and exceptions. 

As regards the stimulation of investment into the creation of databases, the available information 
from the Gale Directory of Databases (GDD)15 and the stakeholder opinions are not conclusive. Their 
probative value is limited and their analysis is not sufficient to demonstrate a proven impact of the 
DBD on the investment growth of databases producers. It rather indicates that database production 
increased due to greater digitalisation.16 

As regards the balance between interests, perceptions vary. Initial fears that the sui generis right 
might prevent broad access to data and even lead to a monopoly situation in the field of access to 
information, have disappeared. This is due mainly to the restrictive interpretation of the scope of 
the sui generis right by the ECJ in its 2004 ruling (see below). However, for many data users, especially 
academics and researchers, the DBD has not facilitated the re-use of databases although in their 
view, this is because of prices and contractual issues rather than the two-tier protection regime. 
Other limits are seen in uncertainties around some of the concepts used (such as the lawful user), or 
the limited scope of exceptions in the case of the sui generis right. Data producers are more positive 
in particular regarding the legal clarity of the protection regime and the increased protection 
against unauthorised use. 

As regards efficiency, the copyright regime had little impact, so the Commission focused instead 
on the sui generis right. First, the Commission concluded that for most database makers and users, 
the benefits largely outweigh the costs. Costs are perceived as minimal – there is no registration 
process and very few rules and procedures. Benefits stem mainly from the presence of legal clarity. 
Database makers were positive about the protection afforded against third-parties, whereas 
database users were positive about facilitated access to databases. None reported a regulatory 
burden. 

Second, the Commission analysed the key concepts in the directive to figure out if there is space for 
simplification and removal of any potential regulatory burden. As regards the scope of the directive, 
the Commission concluded that the narrow interpretation of the ECJ in 2004 on the sui generis right 
in the three Fixtures Marketing cases preserved the balance between interests of database makers 
and database users.17 As regards legal concepts underpinning the DBD and its practical 
implementation, the Commission noted several legal uncertainties whose impact is not equally 
relevant but could be clarified in some cases. These uncertainties concern a) the definition of a 
database, which has been understood widely,18 although database protection is linked to the 
existence of a substantial investment in obtaining data; b) the substantial investment concept, 
where there are open questions as regards the possibility and/or opportunity to give an exact 
quantitative or qualitative threshold and determine the existence of a substantial investment. 

https://www.technopolis-group.com/wp-content/uploads/2020/02/Study-in-Support-of-the-Evaluation-of-the-Database-Directive.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1360-Evaluation-of-Directive-on-the-legal-protection-of-databases_en
https://data.consilium.europa.eu/doc/document/ST-8466-2018-INIT/en/pdf
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Despite differences between national jurisdictions, Member States’ courts seem the best placed to 
assess it; c) the 15 years term of protection, renewable at each substantial change, so questions arose 
on a potential perpetual protection, in contravention with the nature of intellectual property rights. 
In addition, such a long term is questionable for those databases that are increasingly continuously 
updated; d) the concept of database makers that the continuous changes in the data economy have 
contributed to blurring its definition further,19 in particular in big data situations in a complex 
organisational set up; e) as regards the definition of substantial versus insubstantial parts, it was 
noted that the sui generis right only applies to substantial parts of the database, but in practice the 
distinction between the two has been problematic in some sectors in particular. Another major issue 
of concern is the unauthorised data-scrapping on web sites;20 f) exceptions to the sui generis right, 
some of which are deemed too restrictive, outdated and subject to contractual override, which 
introduced another source of inequality in the two-fold regime. Finally, the Commission noted that 
g) the concept of lawful user has not been defined clearly, which has resulted in confusion in certain 
instances of case law application at national level. 

Third, the Commission analysed other protection mechanisms for database makers to see if those 
are more efficient. First, there are contracts. Contracts remain essential in the relations between 
database producers and their clients, while the DBD is rather seen as a protection mechanism 
against third party infringements or is used to waive the sui generis right when possible. For users, 
contracts are often a barrier to their access to databases. Finally whenever a database does not fall 
under the DBD, contracts may provide stronger protection. Second, there are unfair competition 
rules, that are applicable in Member States but their articulation with the DBD may differ from one 
state to the other, creating uncertainty. In practice, so far database makers have rarely had recourse 
to unfair competition rules. Third there are technological protection measures. They may reinforce 
database protection but cannot be a substitute to legal protection; technical protection may be 
granted to databases that are not protected under the DBD and, vice-versa, there might be no 
technological protection where legal protection exists. Finally, as a fourth point the Commission 
pointed to the Directive on copyright in the digital single market (Copyright Directive)21 that will 
contain mandatory exceptions applicable to the copyright and the sui generis right in case of text 
and data-mining.22 

Whereas the Commission is positive about the relevance of providing legal protection for 
databases at the time when the data economy was dominated by the CD-ROMs market, the 
technological changes and digitalisation have shed new light on the scope of protection to be 
granted (what databases, what sort of protection). Initially, and in line with the ECJ 2004 decision, 
the raw machine-generated databases were presumably likened to spin-off databases, a sort of by-
product of the main activity of the company and therefore excluded from the sui generis protection. 
The same reasoning applied to digital databases and big data as illustrated by the Ryanair case. 23 
However, in new jurisprudence – Autobahnmaut – of the German Federal Court, the sui generis right 
was applied to a machine-generated database, in this case motorway-toll data.24 This decision has 
found echo in the automotive industry, which insisted on its substantive investment in creating 
machine- or sensor-generated data. These data are vital to other services – such as car-repair 
services – and restrictive access may hamper their competitiveness. Likewise, there are more and 
more sensor-equipped internet of things devices that generate data (cars, fridges, etc.). However, a 
distinction between spin-off databases and databases where there has been a substantive 
investment in collecting these data, might be difficult to draw. In fact, the complexity and resources 
used to create and verify the content of the data generated by those new technologies changed the 
perception about the meaning of a substantive investment required for implementing the sui 
generis right. According to the Commission, to assess if the directive is fit for purpose, it is necessary 
to make ‘a thorough assessment of the different [rights] allocation and [database] access options‘ 
beforehand. There is still uncertainty as regards the rules applicable to machine-generated, sensor-
generated and internet-of-things databases. 

https://eur-lex.europa.eu/eli/dir/2019/790/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62014CJ0030&from=EN
https://dejure.org/dienste/vernetzung/rechtsprechung?Gericht=BGH&Datum=25.03.2010&Aktenzeichen=I%20ZR%2047%2F08
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Regarding the coherence criteria, clarification on specific rights could help the interplay with some 
other pieces of EU legislation. Concerning Directive 2003/98/EC on the re-use of public sector 
information (PSI Directive),25 its recent revision, following which it was renamed the Open Data 
Directive, addressed the uncertainty surrounding the application of the sui generis right in case of 
public data use. Where public sector bodies are holders of the sui generis right, they should not 
exercise that right to prevent or restrict the re-use of existing documents beyond the limits provided 
for in the Open Data Directive.26 Concerning the copyright acquis, coherence could be improved; 
there are inconsistencies between the language used in the provisions on copyright of the DBD and 
those in the copyright acquis. In fact, these inconsistencies are a source of legal uncertainty that 
affects negatively the harmonisation and implementation at national level. The Commission has 
suggested aligning the exception regimes, in particular with the InfoSoc Directive.27 With the 
adoption of the Copyright Directive,28 alignment has indeed been pursued (see above). Concerning 
the Trade Secret Directive, its rules on the protection of undisclosed know-how and business 
information against their unlawful acquisition, use and disclosure, may overlap with the DBD. This 
does not create any problems, since cumulative protection is largely practised for intellectual 
property rights and, in the case of databases, such cases are limited. 

The EU added value is widely recognised by all relevant stakeholders who agreed that the 
harmonisation of rules and legal certainty have helped shape a single data market. The Commission 
notes that the EU added value is even more relevant in the context of increased digitalisation and 
the digital single market strategy. The success of this policy relies amongst other things on trade of 
data and databases and cross-border exchanges. 

Stakeholder consultations 
To support the evaluation, a public consultation was held from 24 May 2017 to 30 August 2017. The 
majority of respondents were owners of databases, from both the public and the private sectors, 
and trade associations. On 27 September 2017, an online survey was conducted to gather the views 
of stakeholders that might be less aware of the Database Directive. In November 2017 legal experts, 
academics, practitioners were consulted29 through in depth interviews. On 21 November 2017, a 
workshop was organised with business, academics and civil society in order to discuss the 
preliminary findings. It was complemented by several ad hoc meetings with stakeholders from the 
publishing sector and the gambling industry, and public interest groups. The perceptions of benefits 
or/and advantages vary depending of the category of the respondents and sector where they 
work;30 most respondents agreed that the directive enhanced the databases’ protection, but there 
were doubts about its capacity to attract investments in new ones. While database owners were 
rather positive about the protection of their interests, database users, in particular researchers and 
academics, were more critical regarding the access to and use of databases. In general, respondents 
still see uncertainties regarding: the conditions for using and re-using data; the ownership and 
beneficiaries of the sui generis right; and the added value of the directive on the database market 
and as regards competition. Answers were more consistent in relation to the future trends and their 
impact, including the significance of digitalisation, the internet of things, machine-generated data, 
the increasing data- and global-driven economy, and inferred costs. Opinions covered a wide 
spectrum of options on how best to improve the directive, including through the repeal of specific 
provisions and the introduction of various amendments or clarifications. 

The consultation activities, the consultation’s methodological aspects and content-related results 
are presented in annexes to the Commission's SWD. There are also ongoing consultations on the 
data act and on the amendments to the DBD. 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32003L0098
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32003L0098
https://eur-lex.europa.eu/eli/dir/2019/1024/oj
https://eur-lex.europa.eu/eli/dir/2019/1024/oj
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32001L0029
https://eur-lex.europa.eu/eli/dir/2019/790/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L0943
https://wayback.archive-it.org/12090/20190328173900/https:/ec.europa.eu/digital-single-market/en/news/summary-report-public-consultation-legal-protection-databases
https://digital-strategy.ec.europa.eu/en/library/staff-working-document-and-executive-summary-evaluation-directive-969ec-legal-protection-databases
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13045-Data-Act-&-amended-rules-on-the-legal-protection-of-databases_en
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European Parliament position / MEPs' questions / citizens' 
enquiries and petitions 
There is one question on the general framework applicable to data and/or data-sharing, other 
questions are addressed through the prism of data ownership or data-sharing.  

Written question Jadwiga Wiśniewska (ECR, Poland), 26 April 2021 

The Member is concerned about the risk of conflict between the Digital Governance Act (DGA) and 
other legislative acts such as the Open Data Directive (ODD), the General Data Protection Regulation 
(GDPR) and the Free Flow of Data (FFoD) Regulation, as well as the data act announced for 2021. The 
Member asked if the Commission could explain why it considers the existing legislation to be 
insufficient and a new regulation to be necessary. 

Written answer given by Mr Breton on behalf of the European Commission, 23 July 2021. In its reply, 
the Commission explained that the proposal for a data governance act is the first legislative measure 
implementing the European data strategy. It aims to create a harmonised framework for data-
sharing and to increase trust by providing a framework for data intermediaries – entities linking the 
demand and supply of data. When drafting the proposal, the Commission paid particular attention 
to its interplay with existing legislation. A data act is in preparation and it could address, amongst 
other outstanding issues in the data economy, questions on the rights of access and use of data. 

Written question by Christel Schaldemose (S&D, Denmark), 4 December 2015, on data ownership 

The Member noted that internet-connected cars can provide drivers and car makers with useful 
information, e.g. engine malfunction messages. Such information is currently stored within cars, and 
repair shops can access it in order to produce diagnostic reports. In future, information will be sent 
to car makers via the internet. The Member pointed out that without clear data ownership rules, 
there is a risk that car owners will be forced to choose an approved repair shop to have services and 
repairs carried out, since they could not otherwise have access to the relevant information because 
it would not be stored in the car itself. The MEP asked if the relevant EU legislation will safeguard car 
owners' privacy as regards information generated and transmitted by cars and how the Commission 
plans to ensure that owners always have a free choice of repair shops so that equal treatment is 
ensured for independent repair shops. 

Written answer given by Ms Jourová on behalf of the Commission, 13 May 2016. In its reply, the 
Commission reiterated the need for protecting individuals’ personal data, including data combined 
with data from other sources, and related profiling issues. Ms Jourová pointed out that providing 
individuals with clear, effective information, in particular on the purposes for which it will be 
processed, will help build trust in analytics and innovation. Requirements, such as data minimisation 
and data protection by design are set out in the new rules to provide the necessary control by 
individuals over their personal data and legal certainty for everyone. 

Written question B2G data-sharing by Dita Charanzová (Renew, Czechia), 8 September 2020 

The Member noted that under the European data strategy, private companies may be required to 
release company data to the public sector. The Member asked if the Commission is planning a 
system of standardised terms and conditions and if a licensing requirement will be introduced. The 
Member further asked if the ‘appropriate incentives‘ cited in the strategy include monetary 
payments for this data by governments. 

Written answer given by Commissioner Breton on behalf of the Commission, 21 September 2020. In 
its reply, the Commission highlighted that access to private sector data can provide public 
authorities with valuable insights, for example, tackling epidemics and developing more evidence-
based policies. The Commission noted that the upcoming proposal for a data act would, amongst 
other elements, address barriers to B2G data-sharing. The specific conditions under which public 
authorities can use privately held data, will also be considered. 

https://www.europarl.europa.eu/doceo/document/E-9-2021-002227_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2021-002227-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2015-015229-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2015-015229-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2020-004904_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2020-004904-ASW_EN.html
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The Commission recalled that in its February 2020 report, the High-Level Expert Group on B2G data-
sharing presented several ways for encouraging private companies to share their data. These 
include both monetary and non-monetary incentives. 

Resolutions of the European Parliament 
Most resolutions of the EP that are relevant for the legal protection of databases refer without 
distinction to data, dataset, artificial intelligence (AI), or intellectual property rights (IPR). There is a 
common approach towards the handling of data and the EP consistently recommends striking a 
balance between the free flow of non-personal data, the protection of personal data and the 
legitimate protection of IPR (that are partly covered by the DBD). 

In its resolution on a European strategy for data of 25 March 2021, the EP calls for establishing the 
Union’s leading role in the data economy. It provides an overview of the legal, policy and 
technological issues and their interlinkages that need to be tackled to support the building of a data-
driven economy. The EP insists that the free flow of data in the Union must remain the founding 
principle and underlines its vital role in harnessing the full potential of the data economy. The EP 
insists that future data legislation must be designed to facilitate technological development, 
innovation, data access, interoperability and cross-border data portability. The EP urges the 
Commission, in this respect, to carry out an evaluation and a mapping of the existing legislation, and 
calls for prior impact assessments on whether the data-driven digital economy requires any changes 
or adjustments to the current IPR legal framework. In this regard, the EP welcomes the Commission’s 
intention to revise the Database Directive. The EP supports the creation of a data governance 
framework and common European data spaces in accordance with EU rules and cover transparency, 
interoperability, sharing, access, portability and security of data, with a view to enhancing the flow 
and re-use of non-personal data or personal data that is fully GDPR-compliant. The EP urges the 
Commission to present a data act to enable a greater and fair B2B, B2G, government-to-business 
(G2B) and government-to-government (G2G) flow of data in all sectors. 

Noting that the protection of IPRs has not been addressed by the Commission in the context of 
growing AI technologies, in its resolution on IPR for the development of AI technologies of 20 
October 2020, the EP calls for an impact assessment with regard to the protection of IPR, insisting 
that the assessment focus on the types of implications AI technologies have on the individual 
sectors and on IPR, this will address the applicability of the legal protection of databases and 
computer programs. Furthermore, the EP stresses the need to strike a balance between IPR 
protection in relation to AI technologies, and, at the same time, the need for ensuring a high level 
of protection of IPR, of creating legal certainty and of building the trust needed to encourage 
investment in AI technologies. The EP recalls that any approach must equally consider the need to 
protect investments in both resources and effort, and the need to incentivise creation and sharing. 

The EP further points out the difference between AI-assisted human creations and AI-generated 
creations, with the latter creating new regulatory challenges for IPR protection. Like an echo to 
ongoing discussions on machine-generated databases, the EP considers that IPR for the 
development of AI technologies should be distinguished from IPR potentially granted for creations 
generated by AI; where AI is used only as a tool to assist an author in the process of creation, the 
current IP framework should remain applicable. The EP recommends that ownership of rights, if any, 
should only be assigned to natural or legal persons that created the work lawfully. The EP considers 
that works autonomously produced by artificial agents and robots might not be eligible for 
copyright protection; such an approach would observe the principle of originality, which is linked 
to a natural person, and would be faithful to the concept of ‘intellectual creation’, which addresses 
the author’s personality. 

The EP stresses that the European data strategy must ensure a balance between promoting the flow 
of, the wider access to and the use and sharing of data on the one hand, and the protection of IPR 

https://www.europarl.europa.eu/doceo/document/TA-9-2021-0098_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0277_EN.html
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and trade secrets on the other. The EP highlights the need to assess in that connection whether 
Union rules on intellectual property are an adequate tool for protecting data. 

Council of the European Union 
In its conclusions on Shaping Europe’s Digital Future of 9 June 2020, the Council underlines that 
the European data economy should be developed in a human-centric way and in accordance with 
common EU values, human rights and fundamental freedoms, founded on the interests of European 
citizens and businesses. It stresses the need for compliance with privacy and data protection rights, 
competition law and although not mentioning explicitly databases – with IPR. The Council 
recognises that, to gain critical mass and be successful in the data economy, Europe needs to 
prioritise the merging and sharing of data and respect for trade secrets and IPR. 

The European Court of Justice 
In the 2004 Fixtures Marketing cases, the ECJ provided insight on the sui generis right. 31 The Court 
made a distinction between the resources spent by data producers in seeking out independent 
materials and collecting them to create a ‘non original database‘ that is subject to the sui generis 
protection,32 from resources spent in obtaining data for the database without particular efforts, 
since such data collection is closely linked to their natural activities. The Court established that 
finding and collecting the data which made up a football fixture list, for instance, did not require any 
particular effort on the part of the professional leagues as those activities were indivisibly linked to 
their responsibility to create those data. Furthermore, there was no independent investment into 
creating the database, which was merely a spin-off of the work usually done by those companies; 
moreover, these companies would have created this database without any incentives.33 The Court 
further established that without relevant investment in the data, the extraction or re-utilisation of 
that data would not be protected. As regards extracting or reutilising insubstantial parts of the 
database, 34 the Court concluded that there would be infringement only where the cumulative 
effect of such actions enables the reconstruction of the whole or a substantial part of the database.  

Some question remain as regards this interpretation in a highly changed technological context. 
Some experts asked how the sui generis right will apply to machine- and sensor-generated ‘big 
data‘, since those may not fall under the definition as provided by the seminal Court ruling of 2004.35  

In another significant ruling, the Ryanair case, the ECJ addressed the contractual limitation on the 
rights of users of databases. In this case, the question concerned the use by PR Aviation, for 
commercial purposes, of data from Ryanair’s website.36 Ryanair claimed that PR Aviation had acted 
contrary to the terms and condition of use of its website, which the latter had accepted. The 
question was essentially to assess whether the DBD must be interpreted as meaning that the 
freedom to use such a database cannot be contractually limited. The Court ruled that contractual 
limitations to the use of a database are allowed whenever such a database does not fall under the 
protection regime – copyright or sui generis rights – as granted by the Database Directive. In this 
specific case, the Ryanair website was not considered as falling under such a protection and 
therefore Ryanair was not infringing the directive provisions when imposing contractual 
limitations. 37 The apparent effect of the case is that database makers can remedy non-protection by 
either modifying their investment so as to meet the criteria of eligibility, or imposing contractual 
conditions on the use of the database. It implies that an unprotected database can be either fully 
protected or, in some cases, better protected by a contract.38 Regarding the added value of the 
protective regime initially sought by the directive, some critics have highlighted the paradoxical 
situation in which databases not falling within the scope of the DBD might be granted stronger 
protection. 

 

 

https://data.consilium.europa.eu/doc/document/ST-8711-2020-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62014CJ0030&from=EN
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ENDNOTES 
1  According to Article 4 General Data Protection Regulation (GDPR) personal data means any information relating to an identified or 

identifiable natural person (‘data subject’); an identifiable natural person is one who can be identified, directly or indirectly, in 
particular by reference to an identifier such as a name, an identification number, location data, an online identifier or to one or more 
factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person. By 
exclusion, non-personal data is electronic data that does not contain any information that can be used to identify a natural person. 
There are two main categories of non-personal data: data that originally did not relate to an identified or identifiable natural person, 
e.g. data on weather conditions generated by machines; or data that used to be personal data but were (properly) anonymised and 
therefore do not qualify as personal data anymore. 

2  The distinction between personal and non-personal data is currently evolving, with the emergence of new categories of data, such 
as industrial or  machine-generated data. 

3  The strategy is based on four pillars 1) Set up of a horizontal framework, to facilitate cross sectoral governance for data access and 
use 2) Investments in data and strengthening Europe’s capabilities and infrastructures for hosting, processing and using data, 
interoperability 3) Empowering individuals, investing in skills and in SMEs 4) Development of common European data spaces in 
strategic economic sectors and domains of public interest. 

4  Data-driven innovation can bring major and concrete benefits such as personalised medicine, improved mobility, better 
policymaking, upgraded public services. 

5  The DGA proposes to strengthen mechanisms that increase data availability and foster trust in intermediaries. 
6  In particular, foster B2G data-sharing in the public interest, support B2B data-sharing, specify under which circumstances there might be 

compulsory data access and examine questions around intellectual property rights without hindering data access and data use. 
7  The Berne Convention deals with the protection of works and the rights of their authors. As to works, protection must include ’every 

production in the literary, scientific and artistic domain, whatever the mode or form of its expression(Article 2(1) of the Convention). 
See also Article2(5): Collections of literary or artistic works such as encyclopaedias and anthologies which, by reason of the selection  
and arrangement of their contents, constitute intellectual creations shall be protected as such, without prejudice to the copyright 
in each of the works forming part of such collections. 

8  For instance, television programme listings in the UK were protected by copyright. 
9  See Recital 13 that refers to collection sometimes called ‘compilations’ of data or Recital 17: the term database should be understood 

to include literary, artistic, musical or other collections of works or of other material such as texts, sound, images, numbers, facts, and 
data; whereas it should cover collections of independent works, data or other materials which are systematically or methodically  
arranged and can be individually accessed; whereas this means that a recording or an audiovisual, cinematographic, literary or 
musical work as such does not fall within the scope of this Directive. See Recital 21noting that it is not necessary for those materials  
to have been physically stored in an organised manner. 

10  Article 3(2): the copyright protection of databases provided for by this Directive shall not extend to their contents and shall be 
without prejudice to any rights subsisting in those contents themselves. This means that there can be copyright protection of the 
content of the database, which is independent from the copyright of the database itself. 

11  The ECJ has confirmed that financial and material investment qualify as quantitative, while human investment constitutes qualitative 
investment; see for instance Fixtures Marketing Ltd v AB Svenska Spel para. 28. 

12  See Article 7(2) a – extraction is the permanent or temporary transfer of all or substantial part of the contents of a database to another 
medium by any means or any other form. (b) Re-utilisation means any form of making available to the public all or a substantial part 
of the contents of a database by the distribution of copies, by renting, by on-line or other forms of transmission. 

13  See Article 7(5). 
14  Football Dataco v. Yahoo (note 54 EVAL). 
15  The GDD 36th edition was used for the evaluation and provides statistics on the number of ‘data entries’, but the number of  

individual databases can be larger than the number of entries. The EADP (European Association of Data Producers) points out that 
database delivery has shifted from stand-alone database products, such as CD-ROMs, to ‘portal’-based applications that enable a 
single point of access to many databases. For the EADP, this trend is not reflected in the GDD statistics. Finally, there is no obligation  
to register all databases in the GDD and the broad definition of database may not systematically coincide with the one the GDD 
uses. The GDD is the best source of statistics on databases, but its figures must still be taken as an estimate rather than fully reliable 
statistics. 

16  Same conclusion as in the first evaluation in 2005. 
17  The Court has underlined the requirement that, in order to qualify for protection, there must be substantial investment in the 

database. See further details regarding the case in the paragraph dealing with the ECJ. 
18  Including, for instance, flight websites. 
19  Database makers were initially understood as those either taking the risks or initiating the creation of a database. 
20  Web scraping is the process of collecting structured web data in an automated fashion. Web scraping extracts underlying HTML 

code and, with it, data stored in a database. The scraper can then replicate the entire website content elsewhere. It is also called web 
data extraction. Some of the main cases of web scraping include price monitoring, price intelligence, news monitoring, lead 
generation, and market research, among many others. 

21  The Copyright Directive aims to harmonise certain aspects of the EU Member States’ copyright legislation and to provide legal 
certainty to digital and cross-border uses of copyright-protected works. Specifically, the directive has important provisions that seek 
to facilitate text and data mining, the use of copyright-protected works in digital and online education, digital preservation, the 
online publication of out-of-commerce works, and to safeguard the public domain online. 

22  Pursuant to Article 3 of the Copyright Directive, the Member States need to provide for an exception to the rights provided for in 
Article 5(a) of the DBD that is the exclusive right of database holder to authorize temporary or permanent reproduction and Article  

 

https://eur-lex.europa.eu/eli/reg/2016/679/oj
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7(1) that is the sui generis right. Likewise, there must be an exception to Article 11(1) of the DBD for reproductions and extractions  
made by research organisations in order to carry out text and data mining of works or other subject matter to which they have lawful 
access for the purposes of scientific research.  

23  The content of the Ryanair website was considered as linked to the main activity of the company. By contrast, websites that compile  
data from external sources might be protected by the sui generis right since they imply to seek out existing independent materials 
to commercialise a database. 

24  However, the decision notes that ‘cases where a machine ‘‘produces’’, stores and transmits real-time operational data which is vital 
to the very functioning of the machine, […] it would not be far-fetched to argue that such data are ‘created’ by the very operation  
of the machine (.../...) if such data are not available by any other means than the very operation of the machine’. In such a case, it 
could be said this is a sort of a by-product of a principal activity, not subject to sui generis protection. 

25  Directive 2003/98/EC established a set of minimum rules governing the re-use and the practical arrangements for facilitating the 
re-use of existing documents held by the Member States’ public sector bodies, including executive, legislative and judicial bodies. 

26  Article 1(6) of the Open Data Directive. 
27  The Info Soc Directive of 22 May 2001 ruled on the exclusive rights and copyright exceptions. The directive made only one exception 

mandatory for temporary acts of reproduction under certain conditions. Hence internet service providers were not liable for the data 
they transmit. The other limitations were optional and left to the discretion of the Member States. For a detailed comparison of some 
minor discrepancies with the DBD, see the study, 5.1.1. 

28  As regards the implementation of the DBD, the establishment of copyright exceptions for text- and data-mining are the most 
relevant provisions for database producers. 

29  See Annex 4 to the evaluation: in-depth interviews with experts and practitioners. 
30  The great diversity of databases and the many types and categories of stakeholders for which the directive is relevant could be an 

explanation. 
31  Fixtures Marketing v. Oy Veikkaus Ab (C-46/02, 9/11/2004), Fixtures Marketing Ltd v Svenska Spel AB (C-338/02, 9/11/2004) Fixtures 

Marketing Ltd v OPAP (C-444/02, 9/11/2004). 
32  An investment might be quantitative or/and qualitative, as mentioned in Article 7. The ECJ held that ‘quantitative’ investment refers 

to quantifiable resources whereas ‘qualitative’ investment refers to efforts that cannot be quantified (for instance, intellectual effort 
or energy). 

33  Similarly, in the British Horseracing Board Ltd and Others v William Hill Organization Ltd. (C-203/02, 9/11/2004), the Court ruled that 
‘the resources used to draw up a list of horses in a race and to carry out checks in that connection do not constitute investment in 
the obtaining and verification of the contents of the database in which that list appears’, despite the fact that the process of entering 
a horse in a race required a number of checks as to the identity of the person making the entry, the horse, its owner and the jockey. 

34  Article 7(5). 
35  Evaluation, p. 25. See also under the coherence criteria. 
36  PR Aviation operated a website on which consumers could search through the flight data of low-cost air companies, compare prices  

and, on payment of commission, book a flight. PR Aviation obtained the necessary data to respond to an individual query by 
automated means, inter alia, from a dataset linked to the Ryanair website also accessible to consumers. 

37  It is clear from the purpose and structure of Directive 96/9 that, when mandatory rights for lawful users of databases are not 
applicable to a database that is not protected either by copyright or by the sui generis right under that directive, that it does not 
prevent the adoption of contractual clauses concerning the conditions of use of such a database. 

38  Indeed, in some cases contractual restrictions on lawful uses of protected databases are declared null and void (Article 15). Most 
importantly, under Article 8(1) of the DBD, a lawful user is entitled to use ‘insubstantial parts’ of a database, and this freedom is 
protected from contractual variation by Article 15. The apparent paradox is that a database maker who wishes to prevent extraction 
and reuse of insubstantial parts is better off when the database is not protected by copyright or the sui generis right, as he or she is 
free to determine contractually the conditions of use of the database. 

 

DISCLAIMER AND COPYRIGHT 
This document is prepared for, and addressed to, the Members and staff of the European Parliament as 
background material to assist them in their parliamentary work. The content of the document is the sole 
responsibility of its author(s) and any opinions expressed herein should not be taken to represent an official 
position of the Parliament. 
Reproduction and translation for non-commercial purposes are authorised, provided the source is 
acknowledged and the European Parliament is given prior notice and sent a copy. 
© European Union, 2021. 
eprs@ep.europa.eu (contact) 
www.eprs.ep.parl.union.eu (intranet) 
www.europarl.europa.eu/thinktank (internet) 
http://epthinktank.eu (blog)  

https://curia.europa.eu/juris/documents.jsf?text=sui%2Bgeneris&oqp=&for=&mat=or&jge=&td=%24mode%3DfromTo%24from%3D2004.01.01%24to%3D2004.12.31%3B%3B%3BPUB1%2CPUB4%2CPUB7%2CPUB5%3B%3B%3B%3BORDALL&jur=C%2CT%2CF&num=C-46%252F02&page=1&dates=&pcs=Oor&lg=&parties=fixtures%2BMarketing&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=6297521
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-338%252F02&page=1&dates=%2524type%253Dpro%2524mode%253DfromTo%2524from%253D2004.01.01%2524to%253D2004.12.31&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=6299826
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-444%252F02&page=1&dates=%2524type%253Dpro%2524mode%253DfromTo%2524from%253D2004.01.01%2524to%253D2004.12.31&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=6301094
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-444%252F02&page=1&dates=%2524type%253Dpro%2524mode%253DfromTo%2524from%253D2004.01.01%2524to%253D2004.12.31&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=6301094
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-203%252F02&page=1&dates=%2524type%253Dpro%2524mode%253DfromTo%2524from%253D2004.01.01%2524to%253D2004.12.31&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=6301549
mailto:eprs@ep.europa.eu
http://www.eprs.ep.parl.union.eu/
http://www.europarl.europa.eu/thinktank
http://epthinktank.eu/

	Summary
	Following the adoption of the 2015 strategy for a digital single market in Europe and the 2020 communication on a European strategy for data, both of which sought to establish the right conditions for developing the EU data economy, several additional...
	This implementation appraisal looks at the practical implementation of the directive in light of the expected Commission proposal for its revision. According to the 2021 Commission work programme, the proposal will be submitted in the third quarter of...
	Background
	Figure 1 – The data space

	Legal framework
	European Commission reports and consultation activities
	European Commission ex-post evaluation of the Database Directive (27 April 2018)
	Stakeholder consultations

	European Parliament position / MEPs' questions / citizens' enquiries and petitions
	Resolutions of the European Parliament

	Council of the European Union
	The European Court of Justice

