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This briefing is one in a series of 'implementation appraisals', produced by the European Parliamentary 
Research Service (EPRS), on the operation of existing EU legislation in practice. Each briefing focuses on a 
specific EU law, which is likely to be amended or reviewed, as envisaged in the European Commission's 
annual work programme. 'Implementation appraisals' aim to provide a succinct overview of publicly 
available material on the implementation, application and effectiveness to date of an EU law, drawing 
on input from EU institutions and bodies, as well as external organisations. They are provided by the EPRS 
Ex-Post Evaluation Unit, to assist parliamentary committees in their consideration of new European 
Commission proposals, once tabled. 

SUMMARY 
Directive 2008/99/EC on the protection of the environment through criminal law – the 
Environmental Crime Directive (ECD) – was aimed primarily at improving environmental protection 
by means of harmonised criminal legislation. Despite noticeable progress on setting up a common 
legal framework and the undisputed relevance of the directive, there are shortcomings with regard 
to the uncertain scope of application of the directive, the uneven system for sanctions and the fact 
that implementation is still lagging behind. In addition, the increasing involvement of organised 
criminal networks calls for a wider recognition of the problem, enhanced tools, specialisation and 
engagement from all relevant stakeholders. 

This implementation appraisal looks at the practical implementation of the ECD in light of the 
expected Commission proposal for its revision.  

Background 
In 1998, the Council of Europe (CoE) adopted the Convention on the Protection of the Environment 
through Criminal Law,1 according to which contracting states must criminalise in their national law 
a number of acts committed intentionally or through negligence that cause or are likely to cause 
lasting damage to the quality of the air, soil, water, animals or plants or result in the death of or 
serious injury of any person. 

At EU level, environmental crime emerged as a priority in the 1990s.2 Despite the recurrent absence 
of a comprehensive set of data, the data that are available suffice to demonstrate that definitions of 
criminal environmental offences and levels of sanctions vary widely from one Member State to 
another, as much as their practical implementation. At the same time, environmental crimes are on 
the rise; the extent of unreported offences is considered extremely high. This 'dark figure' is said to 
be significantly higher than in other areas of criminal activity, as in many cases there are no direct 
victims.3 In addition, some of the crimes are registered under other categories such as organised 
crime, fraud and forgery. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32008L0099
https://www.coe.int/en/web/conventions/unknown-cets-number-/-abridged-title?module=treaty-detail&treatynum=172
https://www.coe.int/en/web/conventions/unknown-cets-number-/-abridged-title?module=treaty-detail&treatynum=172
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Directive 2008/99/EC on the protection of the environment through criminal law (ECD) was adopted 
on 19 November 2008, preceded by a controversy around the competence of the European 
Commission to legislate on criminal law matters.4 The Commission had challenged the legal basis 
of a 2003 Council framework decision on the protection of the environment through criminal law. 
The Commission had argued that its proposed directive, if adopted, would secure better protection 
of the environment through criminal law than the framework decision. The European Court of 
Justice ruling concluded that even if, as a general rule, neither criminal law nor the rules of criminal 
procedure fell within the Community's competence, that did not prevent the Community legislature 
from taking measures on criminal law matters if deemed necessary to combat serious 
environmental crimes and achieve effectiveness of environmental protection.5 

Legal framework 
The general aim of the directive was to protect the environment by reducing environmental crime 
levels. To that end, the directive had four objectives. First, the directive was aimed at creating a level-
playing field, by means of a common legal EU framework to define and sanction environmental 
criminal offences. This common framework should prevent the emergence of safe havens where 
criminal offenders could otherwise use to their benefit a lenient legal system characterised by weak 
criminalisation of environmental crimes and a low level of sanctions. Second, the directive was 
aimed at having a deterrent system where effective, proportionate and dissuasive sanctions are 
implemented. Third, the system was expected to protect fair-playing businesses and reduce the 
most prominent forms of environmental crimes such as the illegal trade or shipment of waste and 
wildlife trafficking. Fourth, the directive was expected to foster judicial cooperation thanks to a level 
playing field. 

The directive lays down key obligations for Member States; they have to criminalise a set of 
conducts that are defined in Article 3 (a) to (i) of the directive. Article 3 covers a wide range of 
conduct that can be categorised into three groups based on the gravity of the consequences they 
have: there are offences that cause or are likely to cause death or serious injury to any person or 
substantial damage to the quality of air, soil or water or to animals or plants (a, b, d, e); there are 
offences that are undertaken in a non-negligible quantity or with a non-negligible impact on the 
conservation of species (c, f, g), or offences causing a significant deterioration of habitat within a 
protected site (h). Finally there is one offence for which the consequence is not taken into account, 
that is the production, importation, exportation, placing on the market or use of an ozone depleting 
substance (i). 

Article 3 offences 

(a) the discharge, emission or introduction of a quantity of materials or ionising radiation into air, soil or water;  

(b) the collection, transport, recovery or disposal of waste, including the supervision of such operations and the 
aftercare of disposal sites, and including action taken as a dealer or a broker (waste management);  

(c) the shipment of waste, where this activity falls within the scope of Article 2(35) of Regulation (EC) 
No 1013/2006 on shipments of waste and is undertaken in a non-negligible quantity, whether executed in a 
single shipment or in several shipments which appear to be linked;  

(d) the operation of a plant in which a dangerous activity is carried out or in which dangerous substances or 
preparations are stored or used;  

(e) the production, processing, handling, use, holding, storage, transport, import, export or disposal of nuclear 
materials or other hazardous radioactive substances;  

(f) the killing, destruction, possession or taking of specimens of protected wild fauna or flora species;  

(g) trading in specimens of protected wild fauna or flora species or parts or derivatives thereof;  

(h) any conduct which causes the significant deterioration of a habitat within a protected site;  

(i) the production, importation, exportation, placing on the market or use of ozone-depleting substances. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003F0080&from=EN
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-176%252F03&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=3305303
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All those conducts constitute a criminal behaviour or offence detrimental to the environment under 
two conditions. First, those behaviours must be unlawful. According to Article 2(a) (i) and (ii), the 
unlawfulness of a conduct is characterised by the infringement of any of 72 EU environmental 
instruments listed in the annexes.6 Article 2(a) (iii) specifies that unlawful means infringing a law, but 
also an administrative regulation of a Member State or a decision taken by a competent body giving 
effect to Community legislation. Second, the perpetrator must act intentionally or at least with 
serious negligence. This seems to exclude the accidental damage that presumably would fall under 
civil liability rules. 

According to Article 4, inciting, aiding and abetting the intentional conduct also constitutes a 
criminal offence. As regards sanctions, under Article 5, Member States must ensure effective, 
proportionate and dissuasive criminal penalties.7 

The directive requires criminal liability not only for natural persons but also for legal persons. 
According to Article 2, legal person means any legal entity having such status under the applicable 
national law, except for states or public bodies exercising state authority and public international 
organisations. Pursuant Article 6(1) any person who has a leading position within the legal person, 
acting either individually or as part of an organ of the legal person shall be held liable, if this person 
has a power of representation, an authority to take decision on behalf of the legal person, or has the 
authority to exercise control within the legal person. Pursuant Article 6(2), the legal person shall also 
be held liable should such a person enable an individual under its authority to commit an offence 
for the benefit of the legal person, due to a lack of supervision or control. In its paragraph 3, Article 
6 further provides that the liability of legal persons under paragraphs 1 and 2 shall not exclude 
criminal proceedings against natural persons who are perpetrators, inciters or accessories in the 
offences. Pursuant Article 7 penalties for legal persons must be effective, proportionate and 
dissuasive but not necessarily criminal. 

European Commission reports and consultation activities 
European Commission ex-post evaluation of the Environmental 
Crime Directive  
On 28 October 2020, the European Commission published its evaluation of the Environmental Crime 
Directive (ECD), identifying areas for improvement. In December 2020, the Commission then 
published a roadmap of its initiative to improve environmental protection through criminal law. 
Following the December 2020 inception impact assessment, the Commission conducted a public 
consultation between February and May 2021, which gathered around 500 contributions, mainly 
from citizens. The Commission's 2021 work programme initially envisaged the submission of the 
legislative proposal in the third quarter, but this has since been postponed to the fourth quarter. 

The European Commission's evaluation was supported by the analysis of numerous reports and 
studies, and public consultations as identified in the dedicated roadmap. In line with the 
Commission's Better Regulation Guidelines, the evaluation presented findings on the 
implementation of the ECD, measured against the following evaluation criteria: effectiveness, 
efficiency, coherence, relevance, and EU added-value. The evaluation covers the years 2011 to 2019.  

Under the effectiveness criterion, the Commission concluded regarding the first objective, aiming 
at establishing a level playing field, that a common EU legal framework had been adopted; indeed 
all Member States had criminalised serious offences against the environment. However, the 
evaluation highlighted legal weaknesses due to undefined legal terms in the definition of the 
offences and the leeway given to Member States regarding definitions and transposition into their 
legal order.8 Legal terms are subject to differing interpretation, depending on the legislation, 
jurisprudence and national legal traditions. Thus as regards the notion 'substantial damage' referred 
to in the offences in Article 3(a)(b)(d) and (e), some Member States have transposed it literally, 
expecting interpretation from the courts to enable consistent enforcement. Other Member States 

https://ec.europa.eu/info/news/evaluation-environmental-crime-directive-2020-nov-05_en
https://op.europa.eu/en/publication-detail/-/publication/d2dfe48b-41c2-11e9-8d04-01aa75ed71a1/language-en
https://ec.europa.eu/info/publications/2021-commission-work-programme-key-documents_en
https://op.europa.eu/en/publication-detail/-/publication/d2dfe48b-41c2-11e9-8d04-01aa75ed71a1/language-en
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have provided a quantitative definition, relating for instance to the financial value of the damage. 
Others still have taken a more qualitative approach and assessed the ecological impact in terms of 
the durability or irreversibility of the damage. As a result, levels of enforcement vary since the same 
acts may have different legal consequences throughout the Union. The same reasoning applies for 
other undefined legal terms, such as 'non-negligible quantity' in Article 3(c), and 'negligible 
quantity/impact' in Articles 3(f) and 3(g): some Member States provide quantifiable criteria, others 
either rely on judicial interpretation of the term transposed literally, or link it to a financial value of 
damage. Likewise, a variety of approaches are taken to the term 'dangerous activity' in Article 3(d) 
and the term 'significant deterioration' in Article 3(h). Furthermore, some Member States have gone 
beyond the requirements of the directive and established criminal liability without conditions.  

The evaluation highlighted other obstacles to achieving a more level playing field. One is the leeway 
given to Member States when ruling on the liability of legal persons pursuant Article 7 of the 
directive. Even if all Member States provide for such liability, some go beyond and stipulate criminal 
liability.9 This can hamper effective cross border cooperation. Another obstacle can be found in the 
sanctions regime. Sanctions levels have been stepped up in most Member States and prison 
sentences are envisaged everywhere, with very few exceptions. However, large differences persist. 
The same is true of fines: the directive favoured their increase, but did not help in preventing 
persistent differences. The question arose as to whether these distortions in the sanctions regime 
had led to criminals using states with low levels of prosecution and sanctions against environmental 
crimes as safe havens. The evaluation concluded that no Member State could be singled out as a 
safe haven. Despite the lack of comprehensive data and comparative analysis, the evaluation noted 
that other factors needed to be taken into account, such as enforcement policies (policy on 
suspended sentences and accessory sanctions for instance) and their execution. 

Regarding the second objective and the establishment of a dissuasive sanctions system, the initial 
proposal for the directive had suggested minimum and maximum sentences for natural and legal 
persons, but the idea was subsequently dropped in favour of 'effective, proportionate and 
dissuasive criminal penalties'. In numerous cases, Member States do not even reach the minimum 
levels initially planned, risking undermining the dissuasive nature of the sanctions, not least given 
the enormous profits that environmental crime generates. During the consultations there was 
agreement that the sanctions regime was not deterrent enough, unless accompanied by accessory 
sanctions, and properly enforced. The rate of convictions varies from one Member State to another, 
and seems to be influenced by factors other than the sole existence of a criminal sanction. To ensure 
the sanctions have a deterrent effect, they must be part of an overall system that entails 
administrative and civil sanctions, that are sufficiently severe and whose enforcement is not subject 
to caution. 

As regards the third objective of reducing the most prominent forms of environmental crime, 
and protecting fair playing businesses, there is no comprehensive data. Therefore the evaluation 
focused on the best documented crimes, namely illegal waste shipments and wildlife trafficking. 
Although the exact number of those crimes over the years remains unknown, information gathered 
by non-governmental organisations and EU reporting mechanisms10 allows trends to be identified. 
These trends indicate an increase in seizures and detection of illegal activities, which point at an 
increase in wildlife and waste crime rather than a reduction. This seems to be confirmed by other 
indicators, including increased global trade, internet illegal trade and involvement of organised 
criminal networks. Therefore the directive cannot be seen as having succeeded in reducing 
environmental crime. However, it has had a positive impact in terms of setting up a common legal 
and coordination framework that helped facilitating cross-border cooperation. 

When it came to the fourth objective of improved judicial cooperation, the evaluation found that 
cross-border cooperation had improved. This was noticeable in the increasing involvement of 
Europol,11 a growing number of European arrest warrants and joint investigations,12 and the 
multiplication of informal professional networks.13 Even though the existence of a common 
framework has helped, the progress is linked more to the increased fight against organised crime, 
and greater awareness of the gravity of environmental crimes. 
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As regards efficiency, the evaluation concluded that the implementation of the directive did not 
generate significant additional costs. In fact the obligation to protect the environment and avoid 
criminal prosecution did not stem from the directive but from existing administrative regulations 
and environmental legislation. Costs incurred by criminal investigations and prosecution are not 
differentiated from other measures financed either by the judicial or the environmental budget. As 
a result, no significant additional costs were identified. Neither was it established that additional 
investment in staff and /or training had resulted in much cost. 

Regarding the coherence criterion, the evaluation found inconsistencies. First, from a 
methodological point of view, the legal technique that consists of defining the scope of application 
of the directive with reference to annexed lists of other legislation presents shortcomings. Under 
this structure, the definition of environmental crime depends upon national legislation 
implementing the environmental acquis. In addition, the lists of environmental legislation at the 
time of the directive's adoption 14 are not exhaustive, which implies a risk of differential treatment of 
crimes. What is more, any legislation is subject to amendment,15 and repeal, and the instruments 
listed in the annexes are no exception. Out of the 72 pieces of EU legislation listed, 46 have been 
repealed and/or replaced since the directive entered into force. Not all changes were harmonised 
explicitly with the ECD. This has undermined legal certainty, transparency and hampered the setting 
up of a coherent system.16 Second the interplay between environmental criminal law and 
administrative law is not coherent. In some Member States, there is a combination of both 
sanctioning systems, and administrative authorities can impose additional specific measures (i.e. 
order to stop an activity, decision to close down a business). In some Member States, the two 
systems are exclusive from one another, and there are no criminal sanctions against certain 
environmental crimes but only administrative ones.17 In some Member States, both systems apply 
in parallel. The delineation between a criminal and administrative sanctioning system might be 
blurred and cause conflicts of competence and delayed proceedings, undermining the effectiveness 
of the law. While both systems are needed, clearly regulated interplay could prevent inconsistencies 
within the EU. 

The evaluation also assessed the directive in the light of more recent EU criminal law and policies 
and found that the directive has fewer and less detailed provisions. For instance, the 2014 Euro 
Counterfeiting Directive entails provisions on investigative tools and jurisdiction; there is also an 
obligation to gather and report on statistical data. The 2017 Directive on Combating Terrorism 
contains rules on jurisdiction.18 The 2015 Anti-Money-Laundering Directive comprises an obligation 
to report data.19 Finally, the 2014 Market Abuse Directive criminalises attempt and includes rules on 
minimum-maximum levels for criminal sanctions for legal persons.20 These differences arise from 
the fact that all those directives were adopted after the entry into force of the Lisbon Treaty, which 
governs the EU's competences with regard to approximating criminal law. 

As regards criminal law policies, there is an undisputable link between environmental crime and 
other forms of serious crime, although it is not always explicit. In the 2015 EU agenda on security the 
Commission points to the connection between organised crime and environmental crime.21 Other 
instruments are less straightforward however. The Council Framework Decision on the Fight against 
Organised Crime does not refer to environmental crime but can be applied to crimes based on the 
level of sanctions envisaged, notwithstanding the nature of the crime.22 Similarly, in the fifth Anti-
Money-Laundering Directive, environmental crimes can be sanctioned if they constitute an offence 
for which a certain prison sentence is envisaged, and in the Regulation on the Mutual Recognition 
of Freezing Orders and Confiscation Orders – if offences are punishable by a custody sentence of at 
least three years. 

As regards environmental directives, the Environmental Liability Directive (ELD), adopted in 2004 
(and revised in 2006, 2009, 2013 and 2019) is worth mentioning. The directive establishes a 
framework based on the polluter pays principle to prevent and remedy environmental damage.23 
It establishes strict liability (no need to prove fault) for operators carrying out certain dangerous 
activities, a list of which is annexed to the directive. Some other occupational activities are liable for 
fault-based damage to protected species or natural habitats and listed in another annex. Presented 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0062
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0062
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32017L0541
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015L0849&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0057
https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:52015DC0185
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32008F0841
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32008F0841
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L0843
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L0843
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018R1805&from=es
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018R1805&from=es
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004L0035-20190626&qid=1568193390794&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32006L0021
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32009L0031
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32013L0030
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R1010
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as sister directives, the two texts are not fully coherent: the identification of the 'liable' person or 
entity is based on differing approaches,24 some terms, such as 'significant', are seemingly used with 
different meanings.25 The need for more coherence between the two instruments has been 
stressed.26 Finally, the directive is part of a broader approach towards environmental protection. 
There are actions on various levels: the Council adopted conclusions in 2016 – see below – while 
recent years have seen a multiplication of initiatives on the Commission side, such as the 2016 action 
plan against wildlife trafficking, complemented by the EU biodiversity strategy for 2030, the 2018 
action plan on environmental compliance assurance27 and the Internal Security Fund (ISF)28 set up 
to support law enforcement actions. 

The Commission is positive about the relevance of the initial objectives with regard to current 
needs. By introducing the obligation to criminalise the offences listed in 72 pieces of sectoral 
legislation, it has raised the visibility and awareness of environmental crime, sending a strong signal 
of social disapproval. In fostering a general EU framework that is still relevant, the directive has done 
more than any single piece of sectoral legislation. Nevertheless, much more needs to be done as 
regards enforcement at national and EU level. The directive remains relevant in the light of current 
trends and patterns of environmental crime. Increasing criminality, such as illegal fishing, illegal 
logging and timber trade, and man-made forest fires, call for strengthened harmonisation and 
criminalisation of those conducts. The spread of organised criminal networks in those sectors 
renders such criminalisation even more necessary and relevant under the directive.29 

The EU added value of the ECD is widely recognised by those stakeholders consulted, who agreed 
that, despite remaining disparities, the directive has contributed significantly to building a level 
playing field and reduced the risks of uneven application of environmental criminal law. A majority 
of stakeholders saw the need for further EU intervention, whereas all agreed that stopping EU-level 
action would be likely detrimental. Disparities between EU Member States in detecting, 
investigating, prosecuting and sanctioning these crimes would increase and might favour the 
emergence of safe havens. 

Stakeholder consultations 
To support the evaluation, a public consultation was undertaken from 10 October 2019 to 
2 January 2020. It was complemented by a targeted consultation of stakeholders including Member 
States authorities, practitioners, EU, international and national organisations and academic experts. 
The consultation activities, relevant methodological aspects and content-related results are 
presented in the Annexes to the Commission's evaluation. 

The synopsis report notes the difficulty in identifying a clear trend in the public and targeted 
consultations.30 Although for the public, protection of the environment has improved at EU level, 
many respondents do not automatically see a causal link with the directive. In the targeted 
consultations, respondents mainly agreed that a certain level playing field had been achieved 
through the criminalisation of environmental offences and their sanctions. However, in all the 
consultations the enforcement of sanctions was considered one of the main weaknesses, their 
impact being limited by remaining disparities across the EU, insufficient implementation and their 
often excessively low level. This was corroborated by interviews with practitioners. Furthermore the 
sanctions regime hardly seemed to affect legal persons. According to stakeholders, the regime had 
a detrimental effect on cross border cooperation. For most of the respondents, the objectives of the 
directive were still relevant but the directive needed to be adapted to new challenges posed by 
organised criminal networks and by new forms of environmental crime. For almost half of the 
respondents to the public consultation, intentional or negligent actions that caused serious 
environmental damage should be criminalised notwithstanding a violation of the environmental 
legislation. More than a third thought that all environmental offences, regardless of whether they 
actually caused serious damage, should be criminalised. The complementarity between 
administrative law and criminal law was usually acknowledged. The majority agreed that results 
were better with the directive than without and were in favour of an EU framework to fight 
transnational crime effectively. Europol in particular underlined that a common legal framework was 
necessary for coordinated action across Member States. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:87:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:87:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0380
https://ec.europa.eu/environment/legal/pdf/COM_2018_10_F1_COMMUNICATION_FROM_COMMISSION_TO_INST_EN_V8_P1_959219.pdf
https://ec.europa.eu/environment/legal/pdf/COM_2018_10_F1_COMMUNICATION_FROM_COMMISSION_TO_INST_EN_V8_P1_959219.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014R0513
https://ec.europa.eu/info/sites/default/files/evaluation_-_swd2020259_-_part_2.pdf
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European Parliament position / MEPs' questions / 
MEPs' questions fall into two main categories. Some questions address shortcomings such as 
difficulties in cross-border cooperation and enforcement of the obligations deriving from the 
directive. The limited application of the directive in several environmental scandals has highlighted 
the need to look at enforcement mechanisms. The second category of question points to the 
involvement of organised criminal networks and the increasing number of crimes that have 
highlighted the negative effects of environmental crimes not only on the air, soil, water and human 
health but, broadly speaking, on the rule of law. 

Written question Vlad Gheorghe (Renew, Romania), 12 May 2021 

Following the unlawful killing on 13 March 2021 of a brown bear of a protected species in a 
protected area, the Member underlined the lack of a cross‑border dimension measures, making it 
difficult to bring perpetrators residing in other Member States to justice. A common EU mechanism 
for the enforcement of cross‑border directives would make it possible. The Member asked if the 
Commission was planning to strengthen the cross‑border enforceability of EU environmental 
legislation by harmonising criminal law, and if so, what its proposals were. 

Written answer given by Mr Reynders on behalf of the European Commission, 9 July 2021. In its 
reply, the Commission indicated that one of the objectives of the revised directive was to 
strengthen cross-border cooperation. 

Written question Hilde Vautmans (Renew, Belgium), Urmas Paet (Renew, Estonia), Frédérique Ries 
(Renew, Belgium), Grace O'Sullivan (Greens/EFA, Ireland), 2 April 2021 

The Members stated that in their view wildlife crime constituted one of the most immediate threats 
to biodiversity and the rule of law. Since the directive had not fully met its objectives and presented 
major deficiencies in all EU Member States, and in view of new EU policy initiatives – such as the EU 
biodiversity strategy and the renewal of the EU action plan against wildlife trafficking – the Members 
asked if the Commission intended to include wildlife crime as a priority for the upcoming EMPACT 
cycle and how it would ensure that such inclusion of wildlife crime was a priority.  

Written answergiven by Ms Johansson on behalf of the European Commission, 16 June 2021. In its 
reply, recalling the EU's 2021 serious and organised crime threat assessment – which identified 
'environmental crime' among the key crime threats facing the EU – the Commission was of the 
opinion that all forms of environmental crime, including wildlife crime, should remain a priority in 
the next EMPACT cycle. 

Written question Carolina Punset (ALDE, Spain), 18 April 2017 

Following the Spanish Supreme Court decision to close a case involving environmental crime 'owing 
to a lack of jurisdiction on the part of the Spanish courts', the Member asked if the Commission 
would launch other enforcement mechanisms. 

Written answergiven by Mr Vella on behalf of the Commission, 17 July 2017. In its reply, the 
Commission noted that the Court ruling did not prevent administrative disciplinary proceedings. 
The EU legislation envisaged that serious illegal, unreported and unregulated fishing (IUU) 
infringements were to be prosecuted by means of appropriate measures and sanctions that would 
effectively deprive the offenders of the economic benefits derived from their illegal activities. In the 
event, the authorities prosecuted the IUU activities in question under administrative proceedings, 
imposing high fines on the operators and disqualifying them from fishing activities. 

Written question Ernest Urtasun (Greens/EFA, Spain), 7 September 2016 

The Member asked about the consequences of an alleged conspiracy to pollute the River Ebro and 
in addition to the possibility of criminal proceedings, whether the Commission would investigate. 

Written answer given by Mr Vella on behalf of the Commission, 27 October 2016. In its reply, the 
Commission replied that the ECD laid down a list of environmental offences that must be considered 

https://www.europarl.europa.eu/doceo/document/E-9-2021-002603_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2021-002603-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2021-002199_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2021-002199-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2017-002766_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2017-002766-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2016-006739_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2016-006739-ASW_EN.html
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criminal offences by all Member States, if committed intentionally or with serious negligence. The 
prosecution of such offences remained an exclusive competence of Member States and, 
therefore, the Commission could not intervene in this matter. 

Written question Estefanía Torres Martínez and Pablo Iglesias (GUE/NGL, Spain), 3 July 2015 

The Members asked the Commission for its opinion on the application of Article 3 by the Member 
State under which it had an obligation to ensure that appropriate penalties were applied. 

Written answer given by Mr Vella on behalf of the Commission, 1 August 2015. In its answer, the 
Commission recalled its obligation to scrutinise in particular how Member States fulfilled their 
obligations under EU law. The mechanisms available comprised notably the possibility to launch 
formal infringement procedures if the Member State failed to implement a solution to rectify a 
suspected violation of EU law. Therefore, any violation of the relevant provisions of criminal law 
relating to the conduct referred to in Article 3 of the directive should be pursued by national courts 
in accordance with the national legislation transposing the directive in question. 

Written question Mara Bizzotto (ID, Italy), 12 March 2015 

The Member asked what was the Commission's power regarding the definition of the prescription 
of environmental offences in Community law.31 

Written answer given by Ms Jourová on behalf of the Commission, 18 June 2015. In its reply, the 
Commission noted that the ECD did not set any minimum rules concerning prescription periods in 
criminal proceedings. It was up to the Member States to determine the period during which criminal 
offences could be investigated and prosecuted and the period during which sanctions imposed for 
committing those offences could be executed, while always upholding the principles of equivalence 
and effectiveness as referred to in the case law of the Court of Justice of the EU. 

Written question Jørn Dohrmann (ECR, Denmark) 26 November 2014 

The Member noted that despite the increasing involvement and huge profits of the organised 
criminal groups behind cross-border environmental crime, paradoxically statistics showed that 
environmental crime was seldom prosecuted by national authorities. The member asked how the 
Commission intended to fight environmental crime while also building trust and safeguarding the 
rule of law. 

Written answergiven by Ms Jourová on behalf of the Commission, 30 January 2015. In its answer, 
the Commission outlined its approach, which included assessing the transposition of the EU acquis 
in the area of environmental crime, and the possibility to refer a Member State to the Court of 
Justice. The Commission pointed to its close cooperation with EU environmental enforcement 
networks and other relevant organisations and its work on improving expertise, boosting the 
operational activities of law enforcement bodies, and promoting the exchange of information 
between Member States. The Commission had developed strategies to tackle the most serious 
areas of environmental crime and also offered financial support for developing new methods to 
tackle environmental crime. Through the effective detection and prosecution of environmental 
crime and its sanctioning, those activities were helping to boost public confidence and safeguard 
the rule of law.  

Council of the European Union 
In its 2016 conclusions the Council invited the relevant stakeholders to step up their efforts in 
countering environmental crime, focusing on cooperation, coordination, specialisation and 
evaluation. The Commission was invited to monitor the effectiveness of EU legislation and support 
cooperation between relevant partners, capacity building and the development of good practices 
between Member States. Europol was asked to strengthen its expertise and support the 
development of cross-border multi-disciplinary cooperation between Member States, with a focus 
on rapid exchange of information. Eurojust was invited to encourage joint investigation teams, and 
CEPOL to increase the number of training courses, including those on financial investigations. 

https://www.europarl.europa.eu/doceo/document/E-8-2015-010812_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2015-010812-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2015-004145_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2015-004145-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2014-009753_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2014-009753-ASW_EN.html
https://data.consilium.europa.eu/doc/document/ST-15412-2016-INIT/en/pdf
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Relevant networks were invited along the same lines to foster cooperation, specialisation and the 
exchange of information. 

In 2017, in its conclusions on setting the EU's priorities for the fight against organised and serious 
international crime, the need to address environmental crime was recognised by the Council as a 
priority for the EU policy cycle for 2018 to 2021 (EMPACT).The Council adopted a similar position in 
its 2021 conclusions on the 2022-2025 EMPACT. 

The Council's working party on general matters including evaluation (GENVAL) selected the 
practical implementation of European policies on prevention and combating environmental crime 
as the topic for the eighth 'mutual evaluations round', focusing on the illegal trafficking of waste 
and the illegal production or handling of dangerous materials. The final report from December 2019 
covered a wide range of areas: institutional and organisational structures; national strategic 
framework or lack thereof; cooperation; specialisation; and awareness raising measures. On criminal 
law, mention was made of the need to reassess the balance between the administrative and criminal 
approaches, since administrative enforcement might be less complicated for less serious offences; 
to that effect in the context of the evaluation it was recommended that some Member States clarify 
the distinction between crimes and misdemeanours, so that there would be no doubt regarding the 
seriousness of environmental crime. Questions were also raised regarding the liability of legal 
persons for certain crimes and the level of fines, as well as the need to use certain investigative 
techniques for such crimes to enable more effective investigations. It was noted that environmental 
crimes should be addressed in a broader perspective as part of economic crime often committed by 
organised criminal networks. 

The Finnish Presidency report 
In October 2019 the Finnish Presidency of the Council published a report on EU environmental 
criminal law to identify whether further approximation of the Member States environmental 
criminal laws might be necessary. Illegal waste trafficking, wildlife trafficking, maritime pollution and 
forest fires were considered the most serious or most frequent crimes among Member States and 
experts. The findings indicated that degrees of seriousness in crimes depended of various factors, 
such as effects on the environment or health or the organised criminal nature of the crime. Flexible 
use of administrative and criminal measures, specialisation, training, and an integrated approach by 
the relevant actors were successful in countering environmental crime more effectively. Awareness 
campaigns, use of new technologies and the involvement of the private sector were successful in 
preventing such crimes. However challenges remained and the need to foster all those measures 
and increase resources appeared essential. Cross-border cooperation, legal uncertainties and 
collection of relevant data also remained challenging. The report underlined that while minimum 
standards enabled flexibility between different legal systems, they were detrimental when it came 
to handling some cross-border cooperation cases. The question was whether further EU minimum 
rules or other options, such as soft law, practical or policy measures, might solve the problem. The 
report stressed that if more stringent sanctions were adopted, they could not be a substitute for the 
need to address other challenges as mentioned above. Particular consideration should be given to 
limiting criminal law rules to the most serious offences enabling Member States to retain other 
effective administrative measures for less serious offences.  

European Economic and Social Committee (EESC) 
In December 2019, the EESC adopted an information report assessing the effectiveness and 
relevance of the directive and the added value of involving civil society. The report was based on 
conclusions from fact finding missions in five Member States 32 and a questionnaire targeted at civil 
society organisations (CSOs). The overwhelming majority of stakeholders considered that the 
directive was still relevant. Concerns related mainly to uneven transposition of the directive, 
insufficient implementation, and the need for more specialisation among law enforcement and 
judicial authorities, and more cross border cooperation. The report also underlined uneven 
cooperation with CSOs in Member States. All stakeholders stressed the need for revision.  

https://data.consilium.europa.eu/doc/document/ST-9450-2017-INIT/en/pdf
https://www.consilium.europa.eu/en/press/press-releases/2021/05/26/fight-against-organised-crime-council-sets-out-10-priorities-for-the-next-4-years/
https://data.consilium.europa.eu/doc/document/ST-14065-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-12801-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-12801-2019-INIT/en/pdf
https://webapi2016.eesc.europa.eu/v1/documents/eesc-2019-01597-00-01-ri-tra-en.docx/content
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The EESC made several recommendations, some similar to other EU reports (quoted in this 
implementation appraisal), others more specific. 

EESC proposals in common with other EU 
reports/consultations 

EESC specific proposals 

Include new types of environmental crime + Environmental cyber-criminality 

 Create a general offence of endangering the environment 

Strengthen/harmonise sanctions + A scale of minimum sanctions for natural AND legal persons 

More cross border cooperation No differences  

 + Same level of responsibility of businesses in all countries in 
which they operate 

 

+ A methodology to ensure that perpetrators of crimes with 
adverse effects in more than one Member State are prosecuted 
i.e. joint prosecution to avoid small sanctions when crimes are 
dealt with separately (i.e. Dieselgate) 

 +Improve conditions under which victims of environmental 
damages may take collective action 

 Permanent dialogue with CSOs 

Specialisation of law enforcement/police forces Ib. 

Specialisation of prosecutors AND judges Ib. 

Eurojust 
The January 2021 Report on Eurojust's Casework on Environmental Crime analyses the 57 
environmental crime cases referred to the agency between 2014 and 2018.33 Beyond the challenges 
usually encountered when dealing with international judicial cooperation, there are specific 
difficulties stemming from the multidisciplinary and complex nature of environmental crime, that 
engender legal and operational challenges in cross border cooperation cases. Differing legal 
approaches can hamper cross-border cooperation, because some jurisdictions do not categorise 
environmental crimes as organised crime but rather address them as administrative offences, or 
because their practitioners lack specialised knowledge and experience. The report stresses the lack 
of incentives to investigate such cases at national level, an uneven level of priority among Member 
States, and coordination difficulties when competences from various agencies are required 34 or 
when such competences vary from one Member State to another.35 The report highlights best 
practice to help national authorities overcome these challenges, build trust, develop cooperation, 
and enable effective investigations to achieve successful prosecutions. 

European Court of Auditors (ECA) 
In its Review No°4/2020 dedicated to EU action to tackle plastic waste, the ECA echoes the legal 
shortcomings identified in the final report of the EFFACE (European Union Action to Fight 
Environmental Crime) research project. The report underlines the lack of data on sanctions and 
prosecution rates, the legal uncertainties that trigger difficulties in determining which behaviour 
constitutes environmental crime, the failure of EU legal acts to address the growing involvement of 
organised criminal groups in environmental crime more effectively, the absence of harmonised EU 
rules on the mix of sanctions (administrative/criminal/civil) and the lack of specialised police forces, 
prosecutors' offices and judges to deal with environmental crime. 

https://www.eurojust.europa.eu/report-eurojusts-casework-environmental-crime
https://www.eca.europa.eu/Lists/ECADocuments/RW20_04/RW_Plastic_waste_EN.pdf
https://efface.eu/sites/default/files/publications/EFFACE_synthesis-report_final_online/index.pdf
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ENDNOTES 
1  All EU Member States are members of the Council of Europe. While 13 of them have signed the Convention, only 

three have ratified the text. 
2  Tampere European Council conclusions from 1999. In the 1970s, the first European Communities action on 

environmental protection was the adoption of environment action programmes and the first Birds Directive. These 
were followed by other legislative and policy initiatives from the 1990s onwards. 

3  See impact assessment accompanying the 2008/99/EC directive proposal. There are multiple types of 
environmental criminal offence. Illegal waste management and wildlife trafficking are the environmental crimes 
mentioned most often because there are specific data available. The phenomenon of unreported crime concerns 
all forms of environmental crimes however. See the 2016 UNEP-Interpol Strategic report – Environment, peace and 
security: A convergence of threats that categorises environmental crime as the fourth largest criminal activity in 
the world after drug smuggling, counterfeiting and human trafficking. 

4  For a comprehensive overview, see European Commission background documents on combating environmental 
crime.  

5  The ruling was given before the Lisbon Treaty, at a time when environmental protection was a Communit y 
competence, while criminal law was not. The Court noted that the environment constituted one of the essential 
objectives of the Community and that environmental protection requirements must be integrated into the 
definition and implementation of the Community's policies and activities. On the contrary, judicial cooperation in 
criminal matters was beyond Community competence at the time. On account of both its aim and content, the 
framework decision had as its main purpose the protection of the environment and most of its provisions could 
have been adopted on the basis of the EC Treaty. 

6  See Annexes A and B to the directive. 
7  The initial European Commission proposal aimed at a minimum level of sanctions that would enable a common 

level of harmonisation; however this proposal was abandoned after the ECJ specified in a decision adopted in 
relation to Council Framework Decision 2005/667/JHA of 12 July 2005 strengthening the criminal-law framework 
for the enforcement of the law against ship-source pollution, that the definition of types and levels of criminal 
penalties did not fall within the competence of the European Commission (23 October 2007, Commission of the  
European Communities v Council of the European Union, C-440/05 para 70). 

8  Member States chose four different approaches: (a) transposition through their criminal code; (b) transposition 
through environmental legislation; (c) combined transposition through sectoral legislation and their criminal code; 
(d) transposition through a separate act in a quasi-literal or literal manner. 

9  According to the European Network of Prosecutors for the Environment quoted in the evaluation, three quarters 
of environmental offences are committed by legal persons. 

10  Such as reports on the implementation of the Waste Shipment Directive. 
11  There were 208 Europol environmental cases in 2019 compared with 23 in 2017. Likewise 2 148 messages were 

exchanged in 2019 via SIENA compared with 273 in 2018. SIENA is Europol's secure information exchange network 
application, used for swift crime-related information exchange between EU Member States and with third 
countries. See evaluation p. 57.  

12  According to Eurojust, this increase is linked mainly to the implementation of the action plan against wildlife 
trafficking. For the most recent figures, see the Report on Eurojust's Casework on Environmental Crime presented 
at the sixth meeting of the Environmental Compliance and Governance Forum on 2 June 2021. 

13  Those networks link practitioners at all levels of the enforcement chain. They are: the European Network of 
Prosecutors for the Environment (ENPE) and EnviCrimeNet for the police, the European Union Forum of Judges for 
the Environment (EUFJE), and the European Union Network for the Implementation and Enforcement of 
Environmental Law (IMPEL). 

14  The evaluation gives the example of fishery or logging/timber trade offences. 
15  The evaluation gives the example of the 2005 Ship-Source Pollution Directive, whose 2009 amendment s 

introduced criminal provisions similar to those on illegal discharge of polluting substances from ships in the ECD. 
16  Environmental crime might be defined in another way: for example, based on the damage caused or through a 

generic or broader definition of the conduct that constitutes a crime, as is the case in the Council of Europe's 
Convention on the Protection of the Environment through Criminal Law of 1998. 

17  For instance in Germany there are no criminal fines for environmental crimes by legal persons but very high 
administrative fines. Bulgaria, Greece, Latvia and Sweden have no criminal fines for legal persons. 

18  Although not mentioned in the evaluation, the directive also entails provisions on cross-border cooperation and 
accessory sanctions. 

19  Although not mentioned in the evaluation, the directive has also detailed provisions on the nature and level of 
sanctions. 

20  Although not mentioned in the evaluation, the directive has also rules on accessory sanctions. 
21  It includes environmental crime among the most serious forms of crime. 

 

https://www.europarl.europa.eu/summits/tam_en.htm
https://wecoop.eu/regional-knowledge-centre/eu-policies-regulations/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32009L0147
https://ec.europa.eu/environment/legal/crime/pdf/com_2007_0051_impactassess_en.pdf
https://wedocs.unep.org/handle/20.500.11822/17008
https://wedocs.unep.org/handle/20.500.11822/17008
https://ec.europa.eu/environment/legal/crime/docs_en.htm
https://curia.europa.eu/jcms/upload/docs/application/pdf/2009-02/cp050075en.pdf
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=fr&jge=&td=%3BALL&jur=C&num=C-440%252F05&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=21527906
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=fr&jge=&td=%3BALL&jur=C&num=C-440%252F05&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=21527906
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006R1013
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:87:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:87:FIN
https://www.eurojust.europa.eu/report-eurojusts-casework-environmental-crime
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22  EFFACE – European Union Action to Fight Environmental Crime – was a 40-month EU-funded research project. In 

its 2016 report it noted (p. 40): 'The possibility of according relevance to environmental crime in light of the concept  
of "serious crime" used in the instrument [Council Framework Decision] is hampered by the fact that most EU 
Member States do not provide maximum penalties of at least four years imprisonment for environmental crimes; 
the latter is required by the instrument for the crime to be considered "serious".' 

23  'Environmental damage' is defined as damage to protected species and natural habitats, to water and to soil. 
24  In the ECD the offender can be anyone, including a legal person under certain criteria, while in the ELD, the 

'operator' is liable only if he is at fault or the activity was dangerous for health or the environment. 
25  The term 'significant' in respect of environmental damage in the ELD probably does not have the same meaning 

as 'substantial' damage in the ECD. Both terms refer to the result of an activity or conduct, but the term 'significant' 
in the definition of land damage in the ELD refers to human health; on the contrary the ECD uses the term 'death 
or serious injury' and not the word 'substantial' in respect of human health. Moreover, the ELD includes criteria to 
determine whether the biodiversity damage is significant, while no criteria are provided in this respect in the ECD 
but references are made to specific environmental legislation. See analysis provided in the EFFACE report p. 39. 

26  This was the conclusion reached by EFFACE, which assessed the impacts of environmental crime as well as effective 
and feasible policy options for combating it from an interdisciplinary perspective, with a focus on the EU. 

27  Environmental compliance assurance describes all the ways in which public authorities promote, monitor and 
enforce compliance with such rules. It is part of environmental governance. Monitoring means collecting 
information about levels of compliance and providing solid evidence for enforcement. 

28  The Internal Security Fund (ISF) has been designed to ensure that Member States are provided with adequate  
Union financial support to ensure progress towards security policy objectives and to address challenges and new 
security threats. Regulation 2021/1149 for the 2021-2027 period refers explicitly to environmental crime. See, for 
instance, recital 12. 

29  Environmental crime is listed among the main serious and organised criminal activities in the EU by Europol in its 
2021 serious and organised crime threat assessment. 

30  See Annex 4.  
31  This was a follow up to a 2014 written question concerning the 2014 ruling on the Eternit case, whereby the Italian 

Supreme Court declared the offence of negligent environmental disaster to be prescribed. Over 2 000 employees 
and inhabitants of countries in which subsidiaries of Eternit were based had died as a result of asbestos fibre 
inhalation. In its answer the Commission had confirmed that environmental pollution by asbestos fell within the 
scope of the ECD. 

32  Czechia, France, Hungary, Portugal and Finland. 
33  The report is aimed primarily at members of public prosecution services and the judiciary, but might prove useful  

for policy-makers, law-makers and practitioners involved in the fight against environmental crime. 
34  The report gives the example of wildlife trafficking cases where the investigation does not stop with the seizure of 

live animals but aims to secure their survival and a swift return to their natural habitat, involving various agencies 
such as veterinary agencies and customs. There are also cases where technical skills are required (taking DNA  
samples, etc.). 

35  The competences of environment agencies for instance vary from one Member State to another, which can be 
challenging when dealing with mutual legal assistance requests. 
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