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This briefing is one in a series of 'implementation appraisals', produced by the European Parliamentary 
Research Service (EPRS), on the operation of existing EU legislation in practice. Each briefing focuses on a 
specific EU law, which is likely to be amended or reviewed, as envisaged in the European Commission's 
annual work programme. 'Implementation appraisals' aim to provide a succinct overview of publicly 
available material on the implementation, application and effectiveness to date of an EU law, drawing 
on input from EU institutions and bodies, as well as external organisations. They are provided by the EPRS 
Ex-Post Evaluation Unit, to assist parliamentary committees in their consideration of new European 
Commission proposals, once tabled. 

SUMMARY 
Adopted in 2002, Directive 2002/65/EC on Distance Marketing of Consumer Financial Services 
introduced a legal framework for governing the distance marketing of financial services, such as 
banking, loans, insurance and investment. Back then, when relevant legislation was limited at 
Member State level, the directive aimed to improve consumer protection rules for financial services 
sold at a distance and to consolidate the internal market by aligning rules in this area. Since its 
adoption, however, the legal framework and digital landscape for retail financial services has 
evolved significantly. 

A 2020 Commission ex-post evaluation of the directive highlighted that it has been effective in 
strengthening consumer protection and largely remains relevant through its safety-net function. 
However, the overlap of its provisions with product-specific and horizontal EU legislation, as well as 
changes to the financial services market have decreased the EU added value and relevance of the 
directive over time. In addition, digitalisation is found to have amplified some of its practical 
weaknesses. Subsequently, a review of the directive was included among the REFIT initiatives of the 
Commission's 2020 work programme, and an inception impact assessment was published in May 
2021. 

Background 
Since the adoption of Directive 2002/65/EC on Distance Marketing of Consumer Financial Services 
(the directive or DMFSD), EU consumers have been purchasing more and more products online 
year-on-year and there has been an increase in online and mobile sales of financial services. 

According to the 2019 consumer conditions scoreboard, 12.6 % of individuals aged 16-74 in the 
EU- 28 bought or renewed insurance online in 2018, up from 10.5 % in 2016 (Figure 1). Moreover, 
4.2 % said that they had taken out a loan, mortgage or arranged a bank loan in 2018, as compared 
to 2.3 % in 2016. 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32002L0065
https://ec.europa.eu/info/sites/default/files/consumers-conditions-scoreboard-2019_pdf_en.pdf
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Cross-border sales within the EU have also 
risen. Eurostat survey data show that in 2019, 
35 % of online shoppers in the previous year 
bought goods or services from other EU 
Member States for private use, as compared 
to 24 % in 2010.1 Going forward, these sales 
should increase further due to digital 
innovation, according to the EU digital 
finance strategy. 

Driven by digitalisation, we are witnessing 
the emergence of non-traditional providers, 
such as fintechs and peer-to-peer lenders. At 
the same time, new products, including 
short-term high-cost loans and instant 
payment solutions, are now evermore 
marketed and sold digitally. Such changes in 
the financial services market can bring 

tangible benefits for consumers but also present policy-makers with new challenges on how to 
ensure adequate consumer protection. EU survey data on unfair commercial practices show that 
consumers can remain vulnerable. 

In 2018, 22 % of consumers said that they 
had at least one reason to complain about a 
purchase in the previous year, and a 
growing number of consumers reported 
unfair commercial practices. In 2018, 42.9 % 
stated they had experienced pressure 
through persistent calls or messaging, 31 % 
had come across fake limited-time offers 
and 24.9 % had been offered a product 
advertised as free of charge that actually 
entailed charges (Figure 2). 

Also in light of these developments, a review 
of Directive 2002/65/EC was included 
among the REFIT2 initiatives of the 
Commission's 2020 work programme. As 
part of the sixth priority A New Push for 

European Democracy, the Commission announced a revision of the directive to provide 'better 
protection for consumers from irresponsible lending practices, particularly those spread online'. The 
Commission's 2020 New Consumer Agenda, which outlines a vision for EU consumer policy for 2020-
2025, discusses a revision of the directive with a view to reinforcing 'consumer protection in the 
context of the digitalisation of retail financial services'. A revision discussed would aim at boosting 
innovation and consumer trust by empowering consumers to understand products and compare 
offers online. It also highlights consumer discrimination challenges related to alternative categories 
of data and automated decision-making for credit scoring, which could be addressed through 
greater transparency on behalf of financial services providers concerning their algorithmic 
management.  

As a follow-up to the 2017 consumer financial services action plan, aimed at monitoring and helping 
policy-makers decide whether to amend distance-selling requirements, in 2019 the Commission 
published a behavioural study on the digitalisation of the marketing and distance selling of retail 
financial services. The study was conducted with the aim of supporting the review of the directive. 
In January 2020, the Commission published a comprehensive ex-post evaluation of Directive 

Figure 1 – Share of all individuals aged 16-74 in 
the EU-28 who said that in the last 12 months 
they had: 

 

Source: Eurostat Community survey on ICT usage. 

Figure 2 – Share of consumers in the EU-28 in 
2018, who in the last 12 months: 

 

Source: Survey on consumer attitudes towards cross-
border trade and consumer protection (N= 26,532). 

https://ec.europa.eu/eurostat/databrowser/bookmark/c70fe100-0aef-422b-b337-94efe718a747?lang=en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0591
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0591
https://www.europarl.europa.eu/RegData/etudes/BRIE/2017/599348/EPRS_BRI(2017)599348_EN.pdf
https://ec.europa.eu/info/publications/2020-commission-work-programme-key-documents_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0696
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52017DC0139
https://op.europa.eu/en/publication-detail/-/publication/0d67e565-5f3c-11e9-9c52-01aa75ed71a1/language-en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2002-Distance-Marketing-of-Financial-Services-evaluation-of-EU-rules_en
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2002/65/EC, supported by an underlying study, and an inception impact assessment for the review 
of the directive in May 2021. 

Overview of the current legislation 
Adopted on 23 September 2002, Directive 2002/65/EC provides a legal framework governing the 
distance marketing of financial services. It aims to improve consumer protection rules (a shared 
EU competency) with regard to financial services sold at a distance, and to consolidate the internal 
market in this policy area, by aligning different EU countries' consumer protection rules. The 
directive covers all consumer financial services (such as opening a bank account or buying 
insurance) sold through all types of distance means of communication (including over the phone or 
the internet). Therefore, it applies a horizontal approach and is technologically neutral. With regard 
to consumer protection, its three main features are that it lays down rules on: 

 the information that consumers must receive before concluding a contract (Articles 3, 
4 and 5). This provision imposes on the supplier the obligation to provide the consumer 
with pre-contractual information on the supplier's identity, the financial product, the 
contract and redress/compensation. This information needs to be provided in a clear 
and comprehensible manner on paper or through a 'durable medium'; 

 the introduction of a 'right of withdrawal' during a 'cooling-off period', normally set 
at around 14 days (Articles 6 and 7); and 

 the regulation of unsolicited distance sales of services and communications (Articles 
9 and 10), including inertia selling, cold calling and spamming. Inertia selling is done by 
obliging consumers to buy services without their explicit consent, while cold calling and 
spamming involve unsolicited contact by phone or email concerning financial services. 

Implementation at national level 
The directive amended Council Directive 90/619/EEC (on life insurances), Directive 97/7/EC (on the 
protection of consumers concerning distance contracts) and Directive 98/27/EC (on injunctions for 
the protection of consumer interests). With regard to implementing the directive, Member States 
had two years to transpose it into national law and had to put in place adequate sanctions in case 
providers fail to comply, as well as redress mechanisms enabling consumers to complain. At the time 
of its introduction, the directive provided a starting point for legislative harmonisation among EU 
Member States with regard to the distance selling and marketing of consumer financial services. 

Most Member States had limited legislation in place on pre-contractual information requirements, 
on the 'right of withdrawal', and on the ban on unsolicited services and unsolicited communications 
for financial services sold through distance means. It is a full harmonisation directive, meaning that 
Member States cannot introduce more restrictive national laws, except in the area of pre-contractual 
information. The underlying study for the Commission's evaluation found that 18 Member States 
made use of regulatory choices set out in the directive.3 Most Member States transposed the 
directive in 2005 and 2006, with Luxembourg and Spain doing so in 2006 and 2007 respectively, 
after European Court of Justice (CJEU) infringement cases against these two countries. In 2011, the 
European Commission found that Sweden had failed to fulfil its obligations to introduce a 'right of 
withdrawal' under the directive. Italy was also referred to the CJEU and implementation was 
concluded in 2012. 

Case law 
Concerning select case law at EU level, in 2018, this included a joint case C-54/17 - Wind Tre and 
C-55/17 – Vodafone Omnitel, where the court ruled that the concept of 'inertia selling' includes SIM 
cards that contain pre-installed and pre-activated services. In the case C-375/15 – BAWAG, the court 
also ruled that information transmitted to the e-banking mailbox of a customer by a service provider 
constitutes information on a 'durable medium' under specified conditions. At national level, the 
provisions of pre-contractual information and the 'right of withdrawal' built into the directive were 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2002-Distance-Marketing-of-Financial-Services-evaluation-of-EU-rules_en
https://ec.europa.eu/info/sites/default/files/dmfsd_evaluation_final_report_2020.pdf
https://ec.europa.eu/info/sites/default/files/dmfsd_evaluation_final_report_2020.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62017CA0054
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62017CA0054
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62015CA0375
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prominent subjects of case law related to the directive. In the Netherlands,4 Slovenia5 and, at the 
regional-level, Sofia (Bulgaria),6 cases on the provisions of pre-contractual information were the 
subject of discussions. National rulings also discussed the transposition and applications of the 'right 
of withdrawal', including in Denmark, Estonia and Germany. 

The European Commission reports 
European Commission ex-post evaluation (2020) 
In 2009, the Commission adopted a communication on the review of the directive to comply with 
the review obligation (in Article 20) of ensuring the adequate development of cross-border distance 
marketing in the financial services sector. In January 2020, the Commission published a 
comprehensive ex-post evaluation of Directive 2002/65/EC based on feedback from stakeholder 
and public consultations and supported by an external study. The methodological approach of the 
underlying study included stakeholder consultations (with consumers,7 financial providers8 and the 
public9), a mystery shopping exercise,10 a legal analysis, a cost-benefit analysis11 and case studies.12 
Limitations to the study included a lack of hard data on the costs and benefits of the directive, 
difficulty in attributing impacts to the directive (rather than national legislation), and lower than 
expected response rates in stakeholder interviews and surveys. The study aimed to mitigate the 
outlined limitations. 

With regard to the objective of strengthening consumer protection and trust, the Commission's 
evaluation found that the directive has been effective. The majority of stakeholders consulted in 
the underlying study found that the directive contributed to increased consumer confidence by 
encouraging information disclosure and aiding the exercise of the 'right of withdrawal'. Yet, the 
evaluation found that with the introduction of product-specific and horizontal legislation, 
achievements in the field of consumer protection were not attributable to the same extent to 
all provisions of the directive. It showed that with regard to the 'right of withdrawal', achievements 
were attributable to the directive for most products, with the exception of those covered by the 
Consumer Credit Directive (CCD) and some mortgage and payment services. Concerning the 
provisions on pre-contractual information, achievements were found to be partially attributable to 
product-specific legislation. While achievements concerning the regulation of unsolicited services 
were considered relevant, they were not attributable to the directive, since the provisions on these 
services were explicitly amended by the Unfair Commercial Practices Directive (UCPD) adopted in 
2005. Similarly, achievements with regard to unsolicited communications were difficult to attribute 
to the directive, as the provisions dealing with such communications were also covered extensively 
by other EU horizontal legislation (i.e. the e-Privacy Directive, the e-Commerce Directive, the UCPD, 
and the General Data Protection Regulation). 

In addition, the evaluation underlined that digitalisation-driven changes to the way products are 
marketed and sold by providers, as well as how providers can shape consumer preferences, have 
seemingly left consumers in a vulnerable position. Specifically, it found consumer needs to be 
incompletely addressed due to practical limitations of the directive in a digital environment. 
An identified issue included the provision of pre-contractual information online in a user-friendly 
and timely manner at the right point before the signing of the contract. Here, the evaluation 
highlighted that the directive could be made more 'fit for purpose' by means of streamlining 
information throughout the customer journey and improving the design of the 'right of withdrawal'. 
This is particularly relevant in digital environments where consumers can purchase financial services 
in only a few steps and be directed to these services with big data tools. Specifically, the underlying 
study identified practices not covered by the directive. These include non-transparent 
personalisation of offers, displaying of offers in a way that exploits consumer behaviour (such as pre-
ticked boxes) and the emphasis of benefits over costs. Overall, the Commission's evaluation points 
towards an update of the three main features of the directive in light of new practices and providers. 
It also highlights variety in the enforcement landscape of Member States, amounting to de facto 
differences in consumer protection across the EU. 

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2009:0626:FIN:EN:PDF
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2002-Distance-Marketing-of-Financial-Services-evaluation-of-EU-rules_en
https://ec.europa.eu/info/sites/default/files/dmfsd_evaluation_final_report_2020.pdf
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32008L0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32005L0029
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002L0058
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32000L0031
https://eur-lex.europa.eu/eli/reg/2016/679/oj
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In the Commission's evaluation, the objective of consolidating the internal market for financial 
services sold by distance means was deemed to have been achieved to a limited extent. Overall, 
the Commission found that the directive positively contributed to levelling the playing field for 
financial service providers by introducing common rules for distance selling at the EU level. Yet, the 
available data also highlight that cross-border movement of financial services in Europe remains 
limited. A Special Eurobarometer on Financial Products and Services (2016) found that only 7 % of 
respondents had purchased financial products and services in another EU Member State during the 
course of 12 months. The evaluation underlined that many relevant demand- and supply-side 
barriers to cross-border market flows for financial services (such as tax regimes, language and 
culture) are outside the influence and scope of the directive. At the same time, it highlighted that 
the level playing field could further improve, by ensuring maximum harmonisation of the national 
transposition and more consistent enforcement. 

In terms of efficiency, the evaluation found that the overall benefits to consumers are 
proportionate to the costs of the directive, according to the economic model developed and the 
stakeholders consulted in the underlying study. The underlying study quantified the costs (one-off 
and recurrent) and benefits (consumer detriment) of the directive and its key provisions for industry, 
consumers and public administration in all 28 Member States per financial service category. In the 
Commission's evaluation, the overlap with horizontal and product-specific legislation was found not 
to have caused additional costs. This is because the impact of the directive on recurrent costs 
diminished with the successive introduction of product-specific legislation. However, the evaluation 
highlighted areas for simplification and burden reduction, including by way of streamlining the EU 
framework for financial services, focusing on the interplay with sector-specific legislation.  

Concerning the relevance criterion, on the one hand, the provisions on the 'right of withdrawal', 
pre-contractual information and unsolicited services were found to remain generally relevant. 
The evaluation discussed that this is due to the 'safety net' (a minimum set of rules) that these 
provisions had created across the EU. It also underlined that these provisions are relevant for the 
completeness of consumer protection coverage, in particular for new products or those not covered 
by product-specific legislation. While the 'right of withdrawal' was found to be relevant, the 
evaluation suggested that the design of the relevant provisions could be improved to enable 
consumers to make more effective use of the right. It also found that the provisions on pre-
contractual information remain particularly relevant for savings accounts, certain consumer 
credits13 and personal pensions. Yet, the evaluation stressed the need for making the information 
more comprehensible, more easily accessible, and provided in a timelier manner to consumers in a 
digital environment. While the provision on preventing unsolicited services was still deemed to be 
relevant, the provision on unsolicited communications was considered irrelevant, since it is covered 
extensively by other horizontal EU legislation. On the other hand, the evaluation acknowledged 
that, due to the increased digitalisation of financial services and the emergence of new financial 
sales and marketing practices, some consumer protection needs are currently not fully addressed 
by the directive. Among the stakeholders consulted for the study, two public authorities stressed 
the need for a more simplified and non-burdensome withdrawal process, and three public 
authorities suggested a reflection period or opt-in/trial period approach, to ensure that consent is 
consciously provided. Through a case study on virtual currencies, the study also pointed to a lack of 
clarity regarding the extent to which a 'safety net' is in practice deployed on the ground.  

The EU added value of the directive is found to remain considerable. At the time of the directive's 
introduction, there was limited product-specific legislation to ensure minimum standards of 
consumer protection. In addition, the emergence of new technologies and financial products are 
found to underline the added value of the directive's safety-net function. However, the evaluation 
finds that the added value and the relevance of the directive have been decreasing over time. 
The needs it originally addressed through the three main features outlined above have since been 
increasingly covered by other product-specific and horizontal legislation. The legal framework for 
retail financial services has evolved substantially, particularly through the development of product-
specific legislation, which usually takes precedence when provisions overlap or are more specific 

https://data.europa.eu/data/datasets/s2108_85_1_446_eng?locale=en
https://ec.europa.eu/info/publications/study-measuring-consumer-detriment-european-union_en
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(including on banking products,14 loans,15 insurance,16 investment,17 personal pension, and payment 
services18), and horizontal legislation.19 For example, the CCD takes precedence over the directive 
regarding information requirements for relevant financial products. The resulting overlap is found 
to reduce the added value of the directive and create the potential for legal uncertainty. 

European Commission's behavioural study (2019) 
In April 2019, the Commission published a behavioural study on the digitalisation of the marketing 
and distance selling of retail financial services. The study sought to identify the commercial practices 
consumers face at the advertising and pre-contractual stages when searching for and buying retail 
financial services online; assess the impacts of these practices and corresponding remedies; and 
form evidence-based recommendations. It furthermore aimed to contribute to the understanding 
of new financial services providers and practices that a revision of the directive could address. 

The study provided, including through behavioural experiments and a consumer survey spanning 
six countries,20 analysis and identified recommendations on how to improve consumer protection. 
The digital practices for distance selling investigated in the study included ways in which 
information is provided to consumers, features that may accelerate consumers' purchase decisions, 
the design of offers, consumer targeting, personalisation and the tools available to assist consumers 
during the decision-making process. Overall, it found that remedies at the pre-contractual stage 
had the greatest effects on whether consumers choose what was deemed the best offer. 
Specifically, the study found that consumers' decision-making improved when information was 
balanced and well structured, when clear side-by-side comparisons were provided and the 
differences between offers were visually salient. In addition, certain categories of vulnerable 
consumers seemed to require particularly structured and simplified information to make good 
choices. The study also found that it was essential to adapt the information to the device to allow 
good decision-making. Rushing consumer behaviour can be problematic, in particular concerning 
financial services such as loans. Here the study found that, up to a point, slightly increasing the 
number of clicks improves consumers' decision-making. In line with the conclusions of the 
Commission's ex-post evaluation, the behavioural study also highlighted that the design of the 
'right of withdrawal' is potentially not the most effective for protecting consumers against the actual 
risk of being trapped in an unsatisfactory contract. 

With regard to the directive, the study makes several recommendations for the Commission to 
consider, including: 

 to clarify the interplay of the directive's provisions with those of product-specific 
legislation; 

 to make the provisions more concrete, for example, by requiring that a specific set of 
information is provided prominently, in a clear format and at the start of the pre-
contractual stage;  

 to make clear that information should be adapted to the user's device. 

  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R1238
https://op.europa.eu/en/publication-detail/-/publication/0d67e565-5f3c-11e9-9c52-01aa75ed71a1/language-en
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Opinion of the European Banking Authority (2019) 
In October 2019, the European Banking Authority (EBA) published an opinion addressed to the 
Commission on disclosure to consumers buying financial services through digital channels. The 
opinion aimed at providing input to the Commission's evaluation of the directive, by supplying 
recommendations on how the directive could be amended in light of the increased use of digital 
marketing channels and the resultant issues that potentially arise for consumers.  

The opinion includes the following specific proposals with regard to the directive:  

Advertisements: 

 When advertising retail banking products and services through digital means, providers 
should be required not to disguise the promotional nature of the communication; to 
ensure that information is presented clearly; to avoid exaggerating the benefits of 
financial products or services; and to ensure that product risks are equally disclosed next 
to the benefits. 

Pre-contractual information: 

 When supplying pre-contractual information through digital means, providers should 
be required to move away from a pre-ticked box approach as a method to obtain 
evidence of the consumer's understanding and consent. 

 Providers should be required to ensure that information is easily accessible and 
understandable, in order to allow consumers to enter into active and informed consent. 

 At the same time, it is suggested that providers should be prohibited from using pre-
ticked boxes, through which the consumer by default opts into buying additional or 
ancillary products or services. 

 Providers should also be required to use boxes, pop-ups, simulations and similar means 
to capture the consumer's attention and to increase their understanding of product 
risks. 

Right of withdrawal: 

 Providers should be required to set up a dedicated space within their digital banking 
services to make consumers aware of their 'right of withdrawal' and to enable them to 
exercise it with ease. 

 The procedure to exercise the 'right of withdrawal' should not be more burdensome 
than the procedure to sign the contract. 

European Parliament position and selected parliamentary 
questions 
In November 2017, the Parliament adopted a resolution on the 2017 consumer financial services 
action plan. Overall, it found that the Commission's action plan manifests a dynamic approach to 
policy-making in the field of financial services. Concerning distance online selling, it underlines the 
need to adapt the existing EU legal framework for the digital world, in order to counteract 
consumer protection risks and create new business opportunities for European start-ups and 
fintechs. Customer benefits of digitalisation discussed include the use of customer data or big data 
by financial institutions, potentially leading to the development of more tailored, segmented and 
cheaper offers. On the other hand, the development of dynamic pricing is highlighted as an area 
that could lead to worse outcomes for consumers with respect to comparability of offers, as well as 
for effective competition and risk-pooling in the credit and insurance sector. 

While Parliament has not adopted a resolution specifically on the New Consumer Agenda, it has 
adopted several legislative and non-legislative resolutions on topics covered by it. Amongst others, 
Parliament's resolutions have called for: 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Opinion%20on%20disclosure%20through%20digital%20means.%20FINAL.pdf
https://www.europarl.europa.eu/doceo/document/A-8-2017-0326_EN.html#title2
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52017DC0139
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52017DC0139
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 a 'comprehensive and future-proof' regulatory framework for artificial intelligence in the 
EU; 

 a dedicated regulation on the civil liability claims against operators of artificial 
intelligence systems; 

 a comprehensive revision of the e-Commerce Directive; 
 rules on online advertisements;  
 respect for fundamental rights on online platforms. 

In the current European Parliament term, several parliamentary questions have been raised with 
regard to the regulation of retail financial services, with the most pertinent ones being detailed 
below. 

Written question by Frances Fitzgerald (EPP, Ireland), 25 February 2020 

Subject: Cross-border retail financial services 

In this question, the Member acknowledged that citizens had trouble benefiting from cross-border 
retail financial services products from insurance providers. The Member pointed out that consumers 
should be able to make use of the single market for financial services providers and that businesses 
should be able to benefit from such transactions, as well as enquiring about the Commission's 
actions to ensure that citizens have access to these services. 

Answer given by Executive Vice-President Dombrovskis on behalf of the Commission, 28 April 
2020 

The Commission replied that the single market in financial services had already provided consumers 
with various benefits, including enhanced competition and improved consumer protection. On top 
of that, rules included in the CCD, the Mortgage Credit Directive (MCD) and the DMFSD aim at 
facilitating the assessment of the creditworthiness of consumers or more generally the provision of 
financial services. 

The Commission also informed that the 12 measures presented in the 2017 consumer financial 
action plan had been completed. In addition, the Commission would continue to improve consumer 
access to financial service products on a cross-border basis through the review of the CCD, the 
DMFSD, the Payment Accounts Directive and the MCD, as well as through consultations on a digital 
finance strategy and a retail payment strategy. 

Written question by Eva Kaili (S&D, Greece), 8 July 2020 

Subject: The impact of the Wirecard scandal on major banks, investors, auditors and supervisors in 
the EU 

In this question, the Member recounted the main events in the Wirecard AG scandal and the limited 
responsibility claimed by two of its subsidiaries, the BaFin-licensed Wirecard Bank and Wirecard Card 
Solutions Ltd, licensed by the Financial Conduct Authority (FCA). In this regard, the Member 
enquired about the regulator responsible for Wirecard AG's activities and suggested that a single 
financial market supervisor would be more appropriate to regulate a company in this situation. On 
top of that, for regulated and unregulated entities offering digitalised financial services, the Member 
asked about the specific audit standards and procedures that should be introduced. 

Answer given by Executive Vice-President Dombrovskis on behalf of the Commission, 
13 October 2020 

The Commission answered that German authorities were charged with the supervision of Wirecard's 
financial reporting. In this case, BaFin was the national competent authority and therefore 
responsible for this task, assisted by the FCA. Similarly, the German audit oversight body was 
responsible for investigating whether Wirecard's auditors had followed EU rules. In what concerns 
the supervision of complex group structures, the Commission planned to set out its approach in the 
digital finance and payments strategies. On the same topic, the Commission planned to review the 

https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2012(INL)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2014(INL)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2018(INL)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2019(INL)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2022(INI)
https://www.europarl.europa.eu/doceo/document/P-9-2020-001119_EN.html
https://www.europarl.europa.eu/doceo/document/P-9-2020-001119-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2020-004048_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2020-004048-ASW_EN.html
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Payment Services Directive (PSD2) and to publish a capital markets union action plan, as well as a 
report on the functioning of the EU audit market and an assessment of the existing EU audit rules. 

Council of the European Union 
On 22 February 2021, the Council adopted conclusions on the New Consumer Agenda, in which it 
recognised the need to allocate the necessary resources for its implementation, namely through the 
2021-2027 single market programme. It also encouraged the implementation of the New Consumer 
Agenda and the new Consumer Conditions Scoreboard for 2021, as well as the revision of the 
Consumer Rights Directive, the CCD and the DMFSD. In this regard, it strongly encouraged Member 
States to consider consumer protection measures and their possible role in the green transition. On 
top of that, the Council welcomed the Commission's intention to promote sustainable consumption 
by promoting a long product lifespan and by improving consumer rights to accurate information. 
The Council also emphasised the importance of engaging consumers in the post-pandemic 
economy and encouraged the assessment of the longer-term impact of the coronavirus pandemic 
on the consumption and mobility patterns of people in the EU as a basis for future policy initiatives.  

The Council highlighted the need for consistent interplay between EU law on consumer protection 
and EU law on digital markets with particular regard for the proposed digital services act and digital 
markets act. It emphasised the importance of setting up a clear responsibility and liability framework 
for online platforms, to avoid the sale of non-compliant goods and services through such platforms. 
It therefore supported the Commission's intention to revise the UCPD and the General Product 
Safety Directive. In view of protecting consumer interests, it called for the proper implementation 
of recent EU consumer protection rules, such as the Sales of Goods Directive, the Digital Contracts 
Directive, the Better Enforcement and Modernisation Directive and the representative actions. 

European Economic and Social Committee (EESC) 
In its opinion on the Digital Finance Strategy, the EESC welcomed various Commission initiatives, 
such as the digital finance package, the Commission's commitment to the 'same activity, same risk, 
same rules' principle and the four-priority programme. The EESC also encouraged the Commission 
to consider the significant role of specialised, regional or/and cooperative or mutual local providers 
in the financial sector, other than relying solely on strong European market participants to 
implement digital financial services.  

In its opinion on the New Consumer Agenda, the EESC noted that as the agenda does not arise as 
a natural progression from a genuine consumer policy strategy, it might be seen as a list of separate 
initiatives that will be difficult to implement on the ground. Furthermore, the EESC considered that 
during difficult times, such as the current health crisis, businesses and especially SMEs should be 
provided with the financial resources to meet the requirements of the Agenda. Moreover, for a high 
level of consumer protection to be achieved, the EESC encouraged the equal development of the 
physical and digital completion of the internal market. 

European Committee of the Regions 
In its 2021 opinion, the European Committee of the Regions (CoR) welcomed the publication of the 
New Consumer Agenda, as well as the discussion on EU consumer policy that took place during 
the Conference on the Future of Europe. In this regard, the CoR highlighted the role of EU consumer 
policy in the protection of EU citizens from serious risks and threats. The CoR pointed out that as the 
digital transformation offers consumers great opportunities but also new difficulties, it is necessary 
to step up action to protect them against unfair commercial practices on the internet. In particular, 
this involves developing new tools to protect consumers against new practices that are appearing 
due to developments in artificial intelligence and the use of algorithms. 

https://data.consilium.europa.eu/doc/document/ST-6364-2021-INIT/en/pdf
https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/digital-finance-strategy-eu
https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/new-consumer-agenda
https://webapi2016.cor.europa.eu/v1/documents/cor-2021-00407-00-00-ac-tra-en.docx/content
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Stakeholder positions 
In the consultations for the European Commission evaluation that took place from December 2018 
to January 2019, stakeholders were invited to express their views on the implementation of the 
directive and make suggestions with regard to its review.  

All stakeholders stressed the continued relevance of the directive. The need to revise the directive 
in order to ensure a higher level of consumer protection for the digital age was also frequently 
underlined. Most stakeholders, including the European Consumer Organisation (BEUC), the Danish 
Competition and Consumer Authority, the Danish Financial Supervisory Authority, the European 
Federation of Insurance Intermediaries (BIPAR), Insurance Europe and the European Banking 
Federation (EBF) specifically underscored the need for a revision to clarify inconsistencies and 
overlaps with horizontal and product-specific legislations in order to avoid double regimes. In this 
regard, the EBF highlighted that it views the standardisation and harmonisation of rules as critical 
for achieving a commercially attractive digital single market for financial services. Most stakeholders 
also stressed the importance of the receipt of pre-contractual information in a simple and legible 
manner and the accessible exercise of the 'right of withdrawal' for consumer protection. Insurance 
Europe further expressed the need to review the 'digital friendliness' of the legislation, including by 
addressing paper requirements. 

In order to strengthen consumer protection, BEUC specified concrete proposed areas for revision, 
which comprised: 

 incorporating more precise rules on the form, prominence and timing of pre-
contractual information disclosure; 

 ensuring that the procedure to exercise the 'right of withdrawal' is simple and 
straightforward for consumers; 

 including additional safeguards, such as regulating comparison tools and prohibiting 
pre-ticked boxes. 

The European Commission's proposal 
In May 2021, the Commission launched the legislative review of the directive with an inception 
impact assessment. It highlighted that the review of the directive is aimed at ensuring a framework 
for the distance marketing of financial services that is future proof, protects consumers in a digital 
environment, delivers a level playing field and reduces unnecessary burden for financial service 
providers. 

The inception impact assessment listed four policy options for achieving these objectives: no 
policy change; repealing the directive; repealing the directive but moving relevant parts, once 
modernised, under horizontal legislation; and a comprehensive revision of the current directive. 

The inception impact assessment reiterated that the effectiveness of the directive is significantly 
hampered by pre-contractual information requirements not being sufficiently adapted to digital 
environments, the 'right of withdrawal' not being fully effective and practices that are not covered 
by the directive creating issues for consumers purchasing financial services at a distance. It also 
underlined a reduction of the relevance and added value of the directive over time, as well as that 
cross-border transactions of financial services have remained limited. 

Points discussed for the option of a revision included that current product-specific legislation does 
not cover the provisions contained in the directive in sufficient detail and that the directive provides 
a wide safety net to the consumer, which may also be relevant for future legislation in the area of 
distance marketing. For instance, it highlighted that current regulation in the area of personal 
pensions does not provide for a 'right of withdrawal' to consumers. Suggested revisions are focused 
on the three main features of the directive and on the introduction of other features in light of digital 
developments, such as rules on personalised advertising, robo-advice, and the use of digital 
identities. 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2002-Evaluation-of-the-Distance-Marketing-of-Financial-Services-Directive/public-consultation_en
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ENDNOTES 
 

1  These figures are for the EU-28. For the EU-27, they are 24 % in 2019 and 12 % in 2009. 
2  The regulatory fitness and performance programme, or REFIT, is the Commission's programme for ensuring that 

EU legislation remains fit for purpose and delivers the results intended by EU lawmakers. 
3  The following Member States made use of the regulatory choices in Article 6(1), CY, HR, IT, SI, 6(3), BE, BG, DK, ES, 

FR, HR, IE, IT, NL, PL, PT, SE, UK, and 7(2), HR, LV, MT, PL, PT, RO. 
4  Court of Appeal, Amsterdam, 14 May 2013. Available at: 

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHAMS:2013:CA3906. 
5  VSL Sodba II Cp 1926/2017, 21 March 2018. 
6  Decision No 172218/14 July 2017 of Sofia Regional Court (Софийски Районен Съд). 
7  A survey of consumers across 10 Member States on their views and experiences of searching and purchasing 

financial services using distance means of communication. 
8  Survey and interviews with financial providers, consumer associations, EU and national authorities (e.g. 

government and regulators), researchers and interest groups.  
9  An analysis of the open public consultation was conducted.  
10  A total of 400 mystery shops were set up in 10 Member States covering five types of financial products/services. 
11  The quantification exercises analysed one-off and recurrent costs, as well as benefits in terms of impact on 

consumer detriment per financial service category. An economic model was developed based on existing 
methodologies for assessments in the consumer area. 

12  Ten case studies were developed to collect data on a variety of issues, including virtual currencies.  
13  Loans granted to households intentioned to relate exclusively to credits used for buying goods and/or services 

that are consumed by the households individually. 
14  Directive 2014/92/EU on the comparability of fees related to payment accounts, payment account switching and 

access to payment accounts with basic features (the Payment Accounts Directive) and Directive 2014/49/EU on 
deposit guarantee schemes. 

15  Directive 2008/48/EC on credit agreements for consumers and repealing Council Directive 87/102/EEC (the 
Consumer Credit Directive), Directive 2014/17/EU on credit agreements for consumers relating to residential 
immovable property (the Mortgage Credit Directive). 

16  Solvency II Directive on the taking-up and pursuit of the business of insurance and reinsurance (2009/138/EC) 
and Directive (EU) 2016/97 on insurance distribution (the Insurance Distribution Directive or IDD). 

17  Directive 2009/65/EC on the coordination of laws, regulations and administrative provisions relating to 
undertakings for collective investment in transferable securities (UCITS IV or UCITS), Directive 2011/61/EU on 
Alternative Investment Fund Managers (AIFM Directive), Regulation (EU) No 1286/2014 on key information 
documents for packaged retail and insurance-based investment products (PRIIPs Regulation), Directive 
2014/65/EU on markets in financial instruments (the Market in Financial Instruments Directive or MiFID) and 
Regulation (EU) 2017/1129 on the prospectus to be published when securities are offered to the public or 
admitted to trading on a regulated market (Prospectus Regulation). 

18  Directive 2007/64/EC on payment services in the internal market (the Payment Services Directive or PSD I). 
Directive 2009/110/EC on the taking up, pursuit and prudential supervision of the business of electronic money 
institutions (e-Money Directive) and Directive (EU) 2015/2366 on payment services in the internal market (PSD II). 

19  Directive 2002/58/EC concerning the processing of personal data and the protection of privacy in the electronic 
communications sector (e-privacy Directive or EPD), Directive 2005/29/EC concerning unfair business-to-
consumer commercial practices in the internal market (Unfair Commercial Practices Directive or UCPD), Directive 

 

https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2017)599348
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2021)679079
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2011/83/EU on consumer rights (the Consumer Rights Directive or CRD), Regulation (EU) 2016/679 on the 
protection of natural persons with regard to the processing of personal data and on the free movement of such 
data (the General Data Protection Regulation or GDPR), Regulation (EU) 2018/302 on addressing unjustified geo-
blocking and other forms of discrimination based on customers' nationality, place of residence or place of 
establishment within the internal market (the Geo-blocking Regulation),Directive (EU) 2019/2161 on better 
enforcement and modernisation of EU consumer protection amending Council Directive 93/13/EEC and 
Directives 98/6/EC, 2005/29/EC and 2011/83/EU. 

20  The consumer survey included a total of 8 451 consumers in six countries, Finland, France, Germany, Lithuania, 
Romania and Spain. 
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