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COM(2022) 120. 

 

This briefing provides an initial analysis of the strengths and weaknesses of the European 
Commission's impact assessment (IA) accompanying the above-mentioned proposal, submitted on 
16 March 2022 and referred to the European Parliament's Committee on Economic and Monetary 
Affairs (ECON). The proposal seeks to amend Regulation (EU) No 909/2014 on improving securities 
settlement in the European Union (EU) and on central securities depositories (CSDR), to improve its 
effectiveness and safety and to contribute to more efficient settlement markets in the EU. Due to 
the need to simplify rules and make them more proportionate, the CSDR revision was included in 
the 2021 Commission work programme (REFIT initiatives). This initiative was considered a key action 
for the development of a more efficient EU post-trading landscape in the 2020 Capital Markets 
Union (CMU) action plan. In its resolution, the European Parliament invites the Commission to 
review the CSDR regarding the settlement discipline regime (measures to be taken in the event of 
settlement failures), among other things.  

Problem definition 
The IA explains that the evaluation of the existing CSDR (described in more detail in Annex 5 and 
Annex 6), was carried out in parallel (back-to-back) with the IA 1 (IA, pp. 7, 95-135). The evaluation 
consists of the Commission's report on the implementation of the existing CSDR and stakeholder 
consultation, including reports2 by the European Securities and Markets Authority (ESMA). The IA 
explains that the Commission's report – prepared in line with the reviewing and reporting 
requirements of the CSDR (Article 75) and of Regulation (EU) No 1095/2010 establishing a European 
Supervisory Authority (ESMA) (Article 81(2c)) – was adopted only in July 2021, as some regulation 
requirements (technical standards) were applied as of 2017, and a sufficient number of central 
securities depositories (CSDs) was only recently authorised under the CSDR (IA, p. 20). Moreover, the 
requirements concerning settlement discipline only apply since 1 February 2022.3 Consequently, 
due to the lack of data and sufficient evidence, a full evaluation of the CSDR was not made (IA, 
pp. 20-21, 96). According to the IA, the targeted evaluation found that the CSDR filled a regulatory 
gap by providing a framework for EU settlement markets, and has contributed to achieving its 
objectives to ensure the safety and efficiency of the EU settlement market and to improve the level 
playing field for CSD services. Nevertheless, the evaluation found that the CSDR may impose 
disproportionate costs and burdens and that there is a need to simplify and clarify requirements 
concerning provision of services, passporting, settlement discipline, provision of banking-type 
ancillary services, supervisory assessments and the framework for third-country CSDs (IA, 
pp. 8, 20-21, 121-122).  

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022SC0075&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0120&qid=1654178661209
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014R0909
https://ec.europa.eu/info/publications/2021-commission-work-programme-key-documents_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A590%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A590%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020IP0266
https://ec.europa.eu/finance/docs/policy/210701-csdr-report_en.pdf
https://www.esma.europa.eu/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32010R1095
https://www.investopedia.com/terms/p/passporting.asp
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The IA defines three problem areas: P1) barriers to cross-border settlement, P2) disproportionate 
compliance costs, and P3) insufficient insight into the activities of third-country CSDs in the EU. The 
IA defines five problem drivers (D), drawn on the evaluation: D1) 'Burdensome and unclear 
passporting requirements for CSDs (linked to P1 and P2); D2) 'Insufficient coordination and 
cooperation between authorities (P1); D3) 'Restrictive requirements for provision of banking 
services related to settlement in foreign currencies (P1 and P2); D4) 'Unclear and complicated 
requirements for settlement discipline (P2); and D5) 'Insufficient reporting for third-country CSDs 
(P3) (IA, pp. 23, 30-38). For D4, the IA notes that stakeholders, including the European Parliament, 
have called for a revision of these provisions, as they are considered unclear and may cause 
disproportionate costs for the CSDs (IA, pp. 18-19, 34-37, 130-135). 

Overall, although the problems are defined, their description is rather limited. The IA has included 
an annex which is due to provide 'more detailed explanations of the problems', however, it mainly 
discusses the problem drivers. The problem definition has some discrepancies when presenting the 
intervention logic. For example the intervention logic graph presented in the IA (p. 23) does not 
entirely correspond to the description (p. 39), which links P2 to the second consequence concerning 
the stability of the EU financial markets, while in the graph this link is missing. On the other hand, in 
the description of the objectives, D2 and P3 are linked (p. 42), while this link is not indicated in the 
intervention logic graph (p. 23). The IA presents estimates of the size of the market (e.g. the EU CSDs 
settled transactions worth around €1 120 trillion in 2019), and partially explains the scale of the 
problems. Regarding the problem (P1) of barriers to cross-border settlement, the IA considers that, 
'most stakeholders see limited progress in the provision of cross-border services by CSDs' and 
mentions for example that the 'number of links for all CSDs increased by 14 % between 2017 and 
2020'. It would have been useful if the IA had mentioned what would have been a satisfactory 
progress level, given that the IA reports of 'increase' on various indicators (IA, pp. 12, 14-16). In 
relation to the compliance costs (P2), the IA estimates that one-off costs per passport are around 
€30 000, and, therefore, a CSD would need to pay on average €780 000 to be able to provide services 
in 26 Member States (IA, pp. 30-31). Regarding P3, the IA explains that, as EU authorities are 'not 
aware of the activities of third-country CSDs', there is 'no information on which services they provide, 
their volume or the Member State affected to them' (IA, p. 135). The IA considers that the problems 
will persist without further EU action, which means that the EU settlement market would continue 
to be inefficient, and all three problems would have negative impacts on EU financial market 
stability. The IA estimates that market participants might be increasingly interested in doing 
business outside the CSDR, e.g. in non-EU countries, or using the services of third-country CSDs in 
the EU (IA, pp. 38-40).  

Subsidiarity / proportionality 
According to the IA, the legal basis is Article 114 of the Treaty on the Functioning of the European 
Union (TFEU). The initiative would revise the existing regulation that provides a regulatory 
framework for the settlement of financial instruments in the EU. The IA explains that EU action would 
ensure that the regulatory requirements are efficient, effective and proportionate, thus contributing 
to sound and consistent rules for EU securities settlement and operations of the CSDs, which are 
relevant for the CMU and the single market for financial services. The IA also discusses the added 
value of EU action, stating that Member State action cannot sufficiently address CSDR requirements 
issues, risks relating to diverging national practices and risks to the EU financial stability (IA, p. 40). 
Contrary to the Better Regulation Guidelines (BRG), the IA does not present a dedicated subsidiarity 
grid. Furthermore, the policy options were not compared against proportionality, as required by the 
BRG. However, the proportionality dimension is embedded in the initiative, as one of its objectives 
is to make the requirements of the regulation more proportionate, and consequently this aspect is 
discussed throughout in the IA. No reasoned opinions were submitted before the deadline for the 
national parliaments' subsidiarity check of 27 May 2022.  

https://ec.europa.eu/info/sites/default/files/swd2021_305_en.pdf
https://secure.ipex.eu/IPEXL-WEB/document/COM-2022-120
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Objectives of the initiative 
The IA defines the general objective as to 'create a safe and efficient market for the settlement of 
securities transactions in the EU' (IA, p. 41). In addition, the IA identifies three specific objectives 
(SO), linked to the five problem drivers (D): SO1) 'minimise barriers to cross-border settlement' (D1, 
D2, D3); SO2) 'ensure adequate powers and information to monitor risks' (D2, D5); and SO3) 'reduce 
administrative burden and compliance costs, without endangering financial stability' (D1, D3, D4) 
(IA, p. 41). It appears that the defined objectives only partially follow the SMART criteria – which state 
that the defined objectives should be specific, measurable, achievable, relevant and time-bound – 
as they are not time-bound. Furthermore, contrary to the Better Regulation Guidelines, the IA does 
not present operational objectives (defined in terms of the deliverables of specific policy actions 
after the selection of the preferred option), which may undermine the measurability of the 
objectives.   

Range of options considered 
The IA presents at least three policy options against the baseline for each problem driver. The 
options are individual measures addressed to specific requirement areas in the CSDR, and therefore 
are not comprehensive, fully fledged policy options. Some measures are real alternatives, while 
others 'may be' complementary to other measures. In addition, the IA provides a limited description 
of the policy options, presented in a table format. The description does not mention stakeholders' 
views on measures.  

 Driver 1: Burdensome and unclear passporting requirements (Options 3 and 4 are 
complementary). 

• Option 1: No further EU action. 
• Option 2 (Reduction of the scope of passporting requirements) would reduce the 

scope of instruments that are subject to passporting requirements, i.e. the passporting 
requirements would apply only to equities instruments (IA, p. 47).  

• Option 3 (Clarification of the role and powers of competent authorities and 
requirements related to national laws) would clarify certain passporting 
requirements, for example which national laws should be considered, the role of home 
and host authorities, and specify which requirements have to be considered by non-
domestic CSDs for 'their assessment' (the IA could have explained this in more detail). 
(IA, p. 47). 

• Option 4 (Replacement of the passporting procedure with a notification) considers 
that if a CSD is authorised in one Member State, the competent authorities of the host 
country would not need to approve or reject a passport request. Instead, a CSD only has 
to obtain a standardised notification from the home Member State authorities in order 
to passport its services within the EU (IA, p. 47). 

• Option 5 (Combination of Option 3 and Option 4 – preferred option) would both 
clarify the CSDR regarding its passporting requirements and replace the passporting 
requirements with a notification (IA, p. 47).   

 Driver 2: Insufficient coordination and cooperation between authorities (all the options are 
alternatives) 

• Option 1: No further EU action. 
• Option 2 (Enhancing the existing CSDR rules for cooperation arrangements) would 

clarify the existing cooperation framework between competent authorities of home and 
host Member States in cases where a CSD is of 'substantial importance' for the securities 
markets and the protection of investors in the host Member State concerned (IA, p. 47). 

• Option 3 (Introduction of mandatory supervisory colleges – preferred option) 
proposes mandatory supervisory colleges for CSDs to improve cooperation between 
authorities. The IA mentions some elements which would need to be considered, for 

https://www.investopedia.com/terms/e/equity.asp
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example, the CSDs for which the establishment of a college would be necessary, the 
composition and the powers of a college. The IA does not really explain how these 
supervisory colleges are expected to operate (IA, p. 47). 

• Option 4 (Increasing supervision of CSDs at EU level) would grant more supervisory 
powers to ESMA concerning CSDs. However, the IA does not explain this in more detail. 
It only mentions that 'several aspects would have to be considered', including the scope 
and the powers (IA, pp. 47-48).  

 Driver 3: Restrictive requirements for provision of banking services related to settlement in 
foreign currencies (Options 2 and 3 are complementary) 

• Option 1: No further EU action. 
• Option 2 (Introduction of targeted amendments for banking type services) would 

introduce clarifications and amendments to enhance CSDs in relation to provision of 
cross-border settlement with less costs. This option 'could' 2a) remove 'certain' 
restrictions for designated credit institutions under article 54(4) of CSDR and/or 
2b) allow CSDs with a banking licence to offer banking services to other CSDs, 
regardless whether they are inside or outside their group (IA, p. 48).    

• Option 3 (Amend the threshold below which CSDs can use a commercial bank for 
banking-type ancillary services) would provide more flexibility for CSDs to offer 
services in foreign currencies, 'depending on the threshold set'. It would also mitigate 
financial stability risks and reduce compliance costs. The IA does not explain how this 
option would add more flexibility and what it would mean for the threshold and how 
this option would mitigate measures (IA, p. 48). 

• Option 4 (Combination of Options 2(b) and 3 – preferred option) would broaden the 
potential of banking service providers (Option 2b), and amend the threshold (Option 3) 
(IA, p. 48). 

 Driver 4: Unclear and complicated requirements for settlement discipline (Options 3 and 4 
are alternatives) 

• Option 1: No further EU action. 
• Option 2 (Introduction of targeted amendments for cash penalties and mandatory 

buy-ins)4 would introduce amendments to clarify the rules concerning cash penalties 
and buy-ins. This option mentions examples such as exempting certain instrument (not 
specified), adjusting the use of buy-in agents and pass-on mechanisms5 (IA, p. 48). 

• Option 3 (Two-step approach) suggests that at first only cash penalties and reporting 
requirements apply and if no further improvement is noted in settlement rates, 
mandatory buy-ins would apply (IA, p. 49). 

• Option 4 (Introduction of voluntary buy-ins) proposes that while cash penalties and 
reporting requirements would be mandatory, the buy-ins would be voluntary for 'some 
or all asset classes'. However, the EU investment firms would have to put contractual 
arrangements in place for buy-ins with their counterparties (IA, pp. 49, 62). 

• Option 5 (Targeted amendments combined with a two-step approach – preferred 
option) proposes both Option 2 and Option 3. The clarifications regarding 'in-scope 
transactions' would apply immediately to cash penalties, but amendments on pass-on 
mechanism and buy-in agents would apply only if the mandatory buy-ins were 
launched (IA, p. 49).  

 Driver 5: Insufficient reporting for third-country CSDs (Options 2 and 3 are complementary) 

• Option 1: No further EU action. 
• Option 2 (Introduction of an end-date to the 'grandfathering clause')6 proposes to 

end the grandfathering clause for European Economic Area (EEA) and third-country 
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CSDs. This could be done by obliging CSDs to apply for recognition by ESMA three years 
from the entry into force of the revised CSDR, for example (IA, p. 49). 

• Option 3 (Introduction of a notification requirement for third-country CSDs) 
proposes, as suggested by ESMA, that third-country CSDs (which provide services in the 
EEA under a grandfathering clause or offer settlement services that do not require ESMA 
recognition) would be required to notify ESMA of their activities. Under this option, 
ESMA could also request 'access to information' from these CSDs, with the 'main 
information' made publicly available (IA, p. 49). 

• Option 4 (Enhancing the regime for third-country CSDs) would enhance the 
requirements applicable to third-country CSDs, for example by including the settlement 
services within the scope of the ESMA recognition regime, and/or ESMA would act as a 
fully fledged supervisor for third-country CSDs (IA, p. 49). The IA considers that this 
option is 'premature and disproportionate', given that there is very little information on 
third-country CSDs operating in the EU and no indication that their activities would be 
a risk to financial stability in the EU (IA, p. 149). This raises the question of the feasibility 
of this option and why it has been retained. 

• Option 5 (Combination of Options 2 and 3 – preferred option) would propose both 
an end-date for the grandfathering clause and a requirement for the third-country CSDs 
to notify ESMA of their activities (IA, p. 49).  

Assessment of impacts    
The IA qualitatively and quantitatively addresses the main economic, social and environmental 
impacts of the policy options. The IA also explains the impacts of each option on various stakeholder 
groups, but does not indicate their views on the options. The IA does not expect any 'material' social 
impacts from the policy options. Regarding the environmental impacts, the IA considers that the 
initiative would not have direct or identifiable impacts 'leading to harm or affecting the consistency 
with the climate-neutrality objectives and the obligations arising out of the European Climate Law' 
(IA, p. 71). In the economic assessment, which is both qualitative and quantitative, the IA considers 
the measures against the problem drivers and specific objectives. Moreover, the IA assesses the 
impacts of policy options on CSDs, issuers, investors, ESMA, national authorities and banks. The 
identified benefits from the measures are linked to cost savings (passporting requirement replaced 
by a notification, savings of €10 million in the first year and €4 million per year thereafter); an 
increase in cross-border activities and competition between CSDs (not quantified); an increased 
settlement in foreign currencies (around €16 billion per year – an extrapolated estimate covering all 
EEA non-banking CSDs would be €80 billion per year); and better transparency and risk monitoring 
of the market (not quantified), among other things. The IA also estimates the costs entailed by 
measures relating to the cooperation arrangements, settlement discipline regime and third-country 
CSDs (establishment of colleges, increased ESMA supervisory role, buy-in agent, notification 
requirement). The IA explains that the adjusted requirements for the provision of banking-type 
ancillary services to facilitate settlement in foreign currencies might increase financial stability 
risks, due to rising credit, liquidity and concentration risks, but it notes these can be mitigated by 
limiting the increase of the threshold, setting minimum risk-mitigation standards and increasing 
supervisory monitoring. In addition, the IA briefly explains the expected impacts on third countries 
through the measures for third-country CSDs. According to the IA, as third-country CSDs should 
have anticipated the end of grandfathering clause and as the notification requirement would be a 
one-off cost, the impact would be limited (IA, pp. 50-66, 80-85, 136-150). 

The IA assesses the policy options against the Better Regulation criteria of effectiveness (achieving 
the specific objectives), efficiency (costs-benefits ratio), coherence with the EU framework, but not 
against the criteria of proportionality. However, even though the IA does not score the options 
regarding the proportionality aspect, proportionality is taken into account when comparing and 
assessing different options. The preferred package of policy options consists of preferred 
measures (options) for each problem driver (D) area, namely Option 5 (Options 3 and 4) for the 
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passporting requirements (D1), Option 3 for the coordination and cooperation arrangements 
between authorities (D2), Option 4 (Options 2b and 3) for provision of banking services related to 
settlement in foreign currencies (D3), Option 5 (Options 2 and 3) for settlement discipline (D4) and 
Option 5 (Options 2 and 3) for reporting for third-country CSDs (D5). Option 5 under D1 would 
better address cross-border barriers and reduce administrative costs than Option 2, which would 
concern only equity securities. The IA finds that Option 3 for D2 would better achieve the specific 
objectives of minimising barriers to cross-border settlement and ensuring adequate powers for 
authorities to monitor risks than other options, even though the IA scores Option 3 and Option 4 
equally in this respect, and Option 4 scores better with regard to its coherence. The IA justifies the 
preference for Option 3 by stressing that it provides the 'right balance' between the specific 
objectives and Member States' responsibilities, and is the most cost-effective option. The IA 
considers that Option 4 for D3 is a better choice than 2a, as it is more effective in reducing cross-
border barriers and costs, and would be a more efficient and coherent option. Option 5 for D4 
would be better than Option 4 (voluntary buy-ins) in terms of effectiveness, efficiency and 
coherence. The IA scores Option 5 for D5 as the best option regarding all the criteria, while 
considering that 'any other option would seem either inadequate or premature and 
disproportionate in terms of budget required compared to the risks currently identified' (IA, p. 70). 
Finally, the IA considers that the impact of the preferred package of policy options on financial 
stability would be 'neutral or positive' (IA, pp. 67-73). The IA provides a summary of costs (partially 
quantified) and benefits (partially quantified) of the preferred package of policy options in Annex 3 
(IA, pp. 86-92). 

SMEs / Competitiveness 

According to the IA, the policy options are 'not expected to have any direct material impacts on SMEs 
[small and medium-sized enterprises]', while it also states that 'the need to eliminate disproportionate 
costs and burdens to small companies, and simplify rules without putting financial stability at risk is 
the reason the CSDR review was included in the 2021 Commission's Regulatory Fitness and 
Performance programme (REFIT)' (IA, pp. 71-72). The IA explains very briefly that the measures 
proposed would positively impact SMEs, as they would lead to a more efficient settlement system and 
competition, and would lower issuance costs owing to easier cross-border settlement. The IA also 
refers to the settlement discipline requirements, in particular a specific extension period for SMEs 
before the buy-in procedure is applied (IA, pp. 31, 71). The IA could have discussed impacts on SMEs 
in more detail – when assessing impacts on stakeholder groups, the IA does not differentiate 
companies in terms of size and does not indicate SMEs' views on policy options, for example. 
Regarding competitiveness, the IA explains that a more efficient and reliable settlement, and an 
improved level playing field would benefit market players. According to the IA, this would contribute 
to more internationally competitive EU post-trade service providers. Overall, the IA states that the 
initiative is an important element in making the EU financial markets more competitive and resilient, 
in line with the CMU, digital finance and open strategic autonomy initiatives (IA, pp. 19-20). 

Simplification and other regulatory implications 

The IA expects that this REFIT initiative would bring cost savings, for example from replacing the 
passporting procedure with a notification (€10 million in the first year, €4 million per year 
thereafter), and from the phased-in approach to settlement discipline and clarification of the rules 
(up to €375 million from connection costs relating to buy-in agents). (IA, pp. 72-73). The IA 
sufficiently explains the coherence of the initiative with the objectives of the Commission's 2020 
Capital Markets Union action plan, and also with other initiatives such as the digital finance package.  

Monitoring and evaluation 
The IA presents a monitoring and evaluation plan, which the legislative proposal appears to follow, 
including monitoring indicators, and explains that ESMA would be the main data source. The 
indicators, which appear relevant, are linked to the specific objectives. No operational objectives are 

https://ec.europa.eu/info/law/law-making-process/evaluating-and-improving-existing-laws/refit-making-eu-law-simpler-less-costly-and-future-proof_en
https://ec.europa.eu/info/law/law-making-process/evaluating-and-improving-existing-laws/refit-making-eu-law-simpler-less-costly-and-future-proof_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A590%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A590%3AFIN
https://ec.europa.eu/info/publications/200924-digital-finance-proposals_en
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presented. The IA suggests an evaluation provision concerning a full evaluation of the CSDR, which 
is due to take place at least five years after the entry into force of the revised CSDR.  

Stakeholder consultation  
The IA describes the targeted stakeholder consultation activities in a dedicated Annex 2 (pp. 76-79), 
as required by the Better Regulation Guidelines. The description is very brief, and does not mention 
the inception impact assessment (IIA), which was conducted between 8 March 2021 and 
5 April 2021 (16 replies received). The IA reports a targeted public consultation on the CSDR review 
was conducted between 8 December 2020 and 2 February 2021 (the 12-week requirement of the 
BRG not met), seeking feedback on issues which should be addressed. The IA notes that 91 replies 
were received (43 companies/business organisations, 10 public authorities, 33 business 
associations, 1 non-governmental organisation and 4 'others') from EU Member States and non-EU 
countries (Switzerland, United Kingdom, USA), and their summary is publicly available. The IA 
explains that the Commission 'also received confidential information from a number of firms' (IA, 
p. 77). Furthermore, a High-Level Forum on Capital Markets Union discussed the review of CSDR on 
10 October 2019 (published report). The IA describes ESMA's significant input, which has been 
published (see endnote 2). In addition, the Commission held two Member States' expert group 
meetings, involving the European Parliament's ECON secretariat, the European Central Bank (ECB) 
and ESMA in September 2020 and July 2021. The Commission also met Members of the European 
Parliament on 6 September 2021, in the context of the Commission's review report of 
implementation of CSDR. Overall, the description of the results of the consultation activities could 
have been more informative, transparent and reader-friendly, as it often refers to the summaries of 
consultations, instead of explaining the results. Contrary to the BRG, the IA does not explain 
stakeholder groups' views on policy options, and stakeholders' support for the preferred package of 
options is not indicated in the IA. 

Supporting data and analytical methods used 
In its assessment, the IA draws on the targeted evaluation of the existing CSDR, targeted stakeholder 
consultation, ESMA reports, and statistics and reports by the ECB, and the Bank of International 
Settlements. The IA describes the methods used in a dedicated Annex 4, except modelling in 
relation to the buy-in regime, which is mentioned, but the IA does not explain this in more details, 
such as assumptions or model used (IA, pp. 93-94). The IA explains how it has dealt with the 
confidential information received from stakeholders, and notes that publication of data has been 
limited to some extent to avoid identification of data contributors. Furthermore, the IA openly 
mentions difficulties in quantifying an increase in competition between CSDs, the effect of policy 
options in the area of banking services, and the impact of the mandatory buy-in regime. In the 
context of problem driver D5, the IA openly explains the limits in the assessment of the impacts of 
the policy options as owing to a lack of data concerning third-country CSDs in the EU (IA, 
pp. 147-150).  

Follow-up to the opinion of the Commission Regulatory Scrutiny Board 
Even though the Regulatory Scrutiny Board (RSB) adopted a positive opinion on a draft version of 
the IA report on 29 October 2021, it considered that some aspects could be further improved. The 
IA could better explain the background of the problems, in particular relating to passporting and 
the settlement discipline. Moreover, the IA should consider all relevant options or sub-options, 
especially concerning the supervision of CSDs, and clarify which options are complementary and 
which are mutually exclusive. The RSB also considered that combined options should be regarded 
as separate options, and assessed and compared against the other options. The RSB is of the view 
that the IA should clarify the two-step approach relating to mandatory buy-ins in the preferred 
option. The RSB also recommended that the IA explains how this initiative relates to the 
communication on open strategic autonomy in the financial field, and how the initiative would 
ensure that less-advanced markets in the EU would also have access to competitive CSD services. 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12649-Financial-markets-central-securities-depositories-review-of-EU-rules-_en
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/2020-csdr-review-summary-of-responses_en.pdf
https://ec.europa.eu/info/publications/cmu-high-level-forum_en
https://ec.europa.eu/info/sites/default/files/business_economy_euro/growth_and_investment/documents/200610-cmu-high-level-forum-final-report_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=PI_COM:SEC(2022)160&from=EN
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While it appears that the RSB's points have been addressed in the IA, this is difficult to ascertain, as 
the IA does not provide a comparative table, as required by the BRG Toolbox (Tool 3), describing 
how the RSB's points have been addressed, and the previous draft IA is not publicly available. 

Coherence between the Commission's legislative proposal and the IA 
The legislative proposal appears to follow the preferred option of the IA. 

The IA provides a convincing justification for revising the CSD Regulation. The analysis, both 
qualitative and quantitative, is based on the targeted evaluation of the existing CSD Regulation, 
targeted stakeholder consultation and various data sources (ESMA). However, the IA would have 
benefited from a more detailed description of the problems, the policy options, and the stakeholder 
consultation, including the consultation results. Moreover, views of stakeholder groups on the 
policy options and support for the preferred package of options are not indicated. The IA 
transparently explains the uncertainties and limitations in the analysis, such as the effect of the lack 
of data concerning third-country CSDs in the EU, and difficulties in quantifying the impacts of policy 
options in the area of banking services. When analysing the impacts on stakeholder groups, the IA 
does not differentiate in terms of company size, even though one objective of this REFIT initiative is 
to reduce the burden on small companies. 

1  See European Parliament resolution of 7 July 2022 on Better regulation: Joining forces to make better laws 
(2021/2166(INI)), which e.g. stresses the importance of the 'evaluate first' principle. 

2  ESMA reports: CSDR Internalised Settlement, 2020; Cross-border services and handling of applications under Article 23 
of CSDR, 2020; Provision of banking-type ancillary services under CSDR, 2021; and Use of FinTech by CSDs, 2021. 
ESMA's letter to the Commission concerning the review of the CSDR, 20 May 2021. 

3  See ESMA report of 2 June 2022 on settlement discipline regime. 
4  Buy-in: 'A purchase of shares by a broker after a seller has failed to deliver similar shares, the original seller being 

charged any difference in cost' (IA, p. 3). 
5  The pass-on mechanism: 'allows each party in the transaction chain to pass-on a buy-in notification to the party failing 

to them, until it reaches the original fail. A single buy-in is executed by the initiating party, and the cash differentials 
between each original transaction and the buy-in price is settled between each of the parties in the chain' (IA, p. 5). 

6  The grandfathering clause: third-country CSDs that provide services in relation to financial instruments constituted 
under the law of a Member State applicable before the adoption of CSDR can continue to do so until they have been 
recognised by ESMA. The objective of this clause was to defer application of CSDR, to provide CSDs with sufficient time 
to apply for recognition (IA, p. 37). 

 

This briefing, prepared for the Committee on Economic and Monetary Affairs (ECON), analyses whether the principal criteria 
laid down in the Commission's own Better Regulation Guidelines, as well as additional factors identified by the Parliament in 
its Impact Assessment Handbook, appear to be met by the IA. It does not attempt to deal with the substance of the proposal. 
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