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SUMMARY 

 
The right of every citizen of the Union to move and reside freely within the territory of the 
Member States, as laid down by Article 21 TFEU (ex Article 18 TEC), implies the right to 
have their civil identity recognised, i.e., in legal terms, to have their status recognised, as 
formalised by civil status documents.    
 
This firstly means that citizens must be able to easily prove their status when exercising 
their right of movement. Secondly, they must be able to have their civil status events 
occurring abroad registered in civil status registers. Finally, this status must itself be 
recognised. 
 
The aim of this note is to review these three problematic areas and indicate, for each one, 
the solutions envisaged by the International Commission on Civil Status (ICCS), in which 
the European Union could participate under terms to be defined. 
 
CIRCULATION OF CIVIL STATUS DOCUMENTS 
 
A national of Member State A, who was born in A, settles in another Member State B and 
wants to get married there. He/she must prove his/her civil status and produce documents 
which, in theory, were issued in A. The same problem arises if he/she wants to enrol 
his/her children, who were born in A, in school in B, or also if he/she wants to practise a 
profession, register with a social agency in B or prepare his/her retirement dossier. 
 
When EU citizens need to produce their civil status documents – in theory, foreign 
documents – they have to meet certain legalisation and translation requirements. In 
addition, they may come up against differences in the legal systems of the Member States 
in relation to civil status. 
 
Legalisation provides only an illusory guarantee and could be abolished within the Union.  
 
Translation problems are even more of an issue, given the 23 official languages in the 
Union. It is easy to understand why a translation may be required, as a civil registrar or 
any other authority in the State of stay cannot be expected to understand a document 
written in a foreign language. However, this results in costs and delays for the citizen in 
question. The ICCS has produced a series of conventions on the issue of extracts from civil 
status records for use abroad. The most important one is Convention No 16 of 8 
September 1976 on the issue of multilingual extracts from civil status records, which has 
already been ratified by 12 Member States. The Union could encourage the other Member 
States to ratify this convention. As a supplementary issue to the translation problem, 
particular care must be taken in transliterating names from one alphabet to another and in 
respecting diacritic marks. 
 
Differences in the legal systems of the Member States in relation to civil status mean that 
the entries included in the various civil status documents are not the same everywhere and 
also that civil status systems cannot be mutually adapted. The documents to be produced 
for a marriage are a good example of this. Some documents correspond to an outdated 
social status, whilst others have no equivalent in the State of origin of the future spouses 
and cannot be issued. There are various possible solutions, each with its own difficulties: 
creation of a European marriage dossier or, more ambitiously, a European civil status 
document, or even interconnection of the civil status and population registers of the 
Member States. 
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REGISTRATION OF CIVIL STATUS EVENTS OCCURRING ABROAD 
 
The lives of Union citizens – and of their children and heirs in the event of inheritance – 
would be much simpler if all their civil status events were registered in their State of origin. 
People often neglect to inform their national civil status services about events occurring 
abroad. There is therefore a need to organise an international exchange of information. 
ICCS Conventions Nos 3 and 26 have tried to organise this exchange, and their analysis will 
reveal the main problems to be solved. 
 
The first problem is knowing which information to provide. This aspect is subject to the 
rules on the protection of personal data, resulting in the main from the Council of Europe 
Convention No 108 of 28 January 1981 and its Additional Protocol No 181 of 
8 November 2001, and also from Directive 95/46/EC of the European Parliament and of the 
Council of 24 October 1995 on the protection of individuals with regard to the processing of 
personal data and on the free movement of such data. Seemingly there are no problems in 
principle with providing reciprocal information on marriages, divorces, deaths and even 
parentage events (voluntary recognition and judgments), although there is a great deal of 
hesitation about adoption, due to the fact that rules vary from one Member State to 
another on the secrecy of adoption and the right to know one’s origins. Other events 
directly involve civil status, but correspond to situations that are not protected by law in all 
Member States or that are even regarded as illegal, such as registered partnerships or sex 
reassignments. Information on these events could leave individuals in a difficult situation in 
their State of origin. 
 
Another problem is determining the correct recipient of this information, in order to avoid 
sending information to an authority that has no interest in receiving it. The solution used by 
the ICCS, and which from experience seems to be the best, involves asking each 
Contracting State to indicate, in a declaration made on acceding to the convention, which 
authorities should be informed. 
 
Finally, it is to be hoped that the authority receiving the information will use this to update 
its own civil status or population registers. However, these registers can only be updated in 
accordance with the laws and regulations of the receiving State and provided that the 
situations to which the information corresponds are recognised in that State. 
 
 
RECOGNITION OF DOCUMENTS AND SITUATIONS ARISING ABROAD 
 
The first problem is recognition of the civil status documents themselves. This recognition is 
in principle guaranteed in the Member States. However, this cannot occur in cases of fraud, 
particularly where the dates indicated in such documents have been altered because the 
person concerned is trying, for example, to appear older in order to receive a retirement 
pension before the due time. 
 
The recognition of legal situations recorded by civil status documents is even more 
problematic, because it presupposes that the Member States in which a situation is invoked 
will waive the right to subject recognition of that situation, which validly arose in another 
Member State, to compliance by that Member State with the law indicated by their own 
conflict-of-laws rule. 
 
The Court of Justice of the European Union has imposed this recognition in relation to a 
person’s surname. The ICCS has produced conventions on the recognition of surnames, 
registered partnerships and also sex reassignments. 
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CONCLUSIONS 
 
It would be desirable for the Union to participate in the work of the ICCS, where applicable, 
by recommending that Member States ratify some of its conventions (particularly 
Conventions No 16 on the issue of multilingual extracts, No 29 on sex reassignments and 
No 32 on the recognition of registered partnerships) or by participating in ongoing 
negotiations within that organisation, particularly in the work to revise Convention No 26 
on the international exchange of information relating to civil status. 
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INTRODUCTION 
 

The right of every citizen of the Union to move and reside freely within the territory of the 
Member States, as laid down by Article 21 TFEU (ex Article 18 TEC), implies the right to 
have their civil identity recognised, i.e., in legal terms, to have their status recognised, as 
formalised by civil status documents. EU citizens must be able to move about by carrying 
their civil status with them, without being wholly or partly stripped of this when they cross 
a border.  
 
This firstly means that citizens must be able to easily prove their status when exercising 
their right of movement. Secondly, they must be able to have their civil status events 
occurring abroad registered in civil status registers. Finally, this status must itself be 
recognised. This is still far from being the case in the Member States.  
 
The International Commission on Civil Status (ICCS), an independent intergovernmental 
organisation based in Strasbourg, is trying, with its limited physical and legal resources, to 
respond to this threefold problem by reducing the obstacles to the mutual recognition of 
civil status documents and the status that they record. The ICCS has limited legal 
resources because it has only 15 member States, including three outside the Union 
(Croatia, Switzerland and Turkey, to which two Latin American countries will shortly be 
added). These 15 member States are willing to work together to produce conventions, but 
are very slow, if not reticent, in ratifying them. This is a pity because some of these 
conventions, to which further reference will be made below, are very well-constructed.  
 
The aim of this note is to review the three problematic areas mentioned – circulation of civil 
status documents, registration of civil status events occurring abroad, and recognition of 
documents and legal situations – and indicate, for each one, the solutions envisaged by the 
ICCS. Specific proposals with regard to the European Union will be presented in the 
conclusion. 
 

1. CIRCULATION OF CIVIL STATUS DOCUMENTS 
 
A national of Member State A, who was born in A, settles in another Member State B and 
wants to get married there. He/she must prove his/her civil status and produce documents 
which, in theory, were issued in A. The same problem arises if he/she wants to enrol 
his/her children, who were born in A, in school in B, or also if he/she wants to practise a 
profession, register with a social agency in B or prepare his/her retirement dossier. 
 
When EU citizens need to produce their civil status documents – in theory, foreign 
documents – they have to meet certain legalisation and translation requirements. In 
addition, they may come up against differences in the legal systems of the Member States 
in relation to civil status. This can happen when the documents that they must produce and 
that are requested by the State of stay do not exist or cannot be issued in the State of 
origin of the person concerned.  
 

1.1. Legalisation 

Legalisation is where the State in which the document was produced verifies that the 
signature of the civil registrar who issued the document or extract is authentic. This 
verification is mostly carried out by the consular or diplomatic authorities of the State in 
which the document must be produced, but sometimes that State will be satisfied with 
legalisation by the authorities of the State of origin of the document.  
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The EU Member States impose the requirement (unless otherwise stipulated by 
international convention) for legalisation of foreign civil status documents or, at the very 
least, reserve the right for their authorities, particularly civil registrars, to refuse to accept 
the effects of non-legalised foreign documents. In France, this requirement, which was laid 
down in the ancient Order on the Navy of 1681, was upheld by the Court of Cassation, 
despite the express repeal of this Order by another Order of 21 April 2006, which was 
based on ‘international custom’1.   
 
Numerous bilateral or multilateral conventions dispense with legalisation. Unfortunately, 
few of the multilateral conventions have been ratified, except for The Hague Convention of 
5 October 1961, which replaces legalisation with an apostille issued by the competent 
authority of the State from which the document originates, and which has been ratified by 
all the EU Member States. The Brussels Convention of 25 May 1987 abolishing the 
legalisation of documents in the Member States of the European Communities has been 
ratified by only five countries2. Several ICCS conventions dispense with the legalisation of 
those civil status documents whose exchange they organise, but have on average been 
ratified by only 10 or so countries, which is better but still inadequate. It may be wondered 
whether there is any point in maintaining the requirement for this formality in relations 
between the EU Member States, at least where there is no particular reason to doubt their 
authenticity. Legalisation does not allow ‘true-false’ civil status documents to be identified, 
which are obtained through corruption in local authorities.  
 

1.2. Translation   

1.2.1. General points 
 
Translation problems are even more of an issue, given the 23 official languages in the 
Union. As a general rule, in order to be used in a Member State, civil status documents 
issued by a foreign authority must be accompanied by a translation, at least where the civil 
registrar does not understand the language used. Translations must in most cases be done 
by a translator approved by the local authorities, by consuls of the State of stay in the 
State of origin of the document or by consuls of the State of origin in the State of stay. It is 
easy to understand why a translation may be required, as a civil registrar or any other 
authority in the State of stay cannot be expected to understand a document written in a 
foreign language. However, this results in costs and delays for the citizen in question.  
 
The European Union does not currently have any instrument to solve this problem. 
However, this has long been a concern of the ICCS, which has produced a series of 
conventions on the issue of extracts from civil status records for use abroad. 
  
It must be possible for the extract issued in one State to be used in the receiving State. 
The problem to be solved involves ensuring that the receiving authority will recognise the 
foreign extract for what it is – an extract from a record of birth, marriage or death – 
whatever the language and whatever the presentation. The idea is to standardise extracts 
from civil status records by using identical forms that are easily recognisable by the 
authorities of the Contracting States. 

 

 

 

 
                                                 
1 Court of Cassation, 1st Civil Chamber, 4 June 2009, two judgments, Revue critique de droit international privé 
2009.500, P. Lagarde note, Dalloz 2009.2004, P. Chevalier note. 
2 Belgium, Denmark, France, Ireland and Italy. 
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1.2.2. ICCS conventions 
 
The first convention (No 1 of 27 September 1956) provided for the use of forms containing 
headings printed in advance and appearing in seven languages. At the time it was thought 
that the recipient would understand one of the seven languages. However, this did not 
dispense with the need to translate the contents of the various headings. 
 
New countries subsequently became members of the ICCS or acceded to Convention No 1 
and new forms appeared in other conventions, notably Convention No 15 of 
12 September 1974 introducing an international family record book. Convention No 1 
therefore had to be modernised by adding languages, but without making the form too 
cumbersome. It was made compulsory to use the forms appended to the Convention and, 
so that the extract did not become too cumbersome, the translations of the headings were 
moved to the reverse side of the extract. This resulted in Convention No 16 of 
8 September 1976 on the issue of multilingual extracts from civil status records. 
  
This is the ICCS convention that has been most successful. It has been ratified by 
20 States, including 12 in the EU. It functions well, but new problems have arisen with the 
development in national laws – particularly the recognition of homosexual couples and the 
adoption of children by these couples – which has resulted in the creation of new headings. 
For example, the forms appended to Convention No 16 include, for records of birth, the 
terms ‘father’ and ‘mother’ and, for records of marriage, the terms ‘husband’ and ‘wife’. In 
some States, these terms are being replaced by ‘parent 1’ and ‘parent 2’, and by ‘spouse 1’ 
and ‘spouse 2’. This is rather complicated for States such as Poland, Greece or Malta, which 
for the time being are resisting these types of union.  
 
In a third stage, the aim was for all national civil status documents (and not just the 
multilingual extract issued only if requested for a foreign recipient) to be directly usable in 
any country.  
 
This would have been quite simple if civil status documents were written in the same way 
in all States, but this is not the case. In some States, the protocol-type form is still used. 
This document is an account made up of several sentences. In other States, the protocol-
type form has been replaced with a form containing boxes to be ‘completed’, which is the 
term used in administrative language. However, these forms, which could be harmonised 
within a group of States, do not all contain the same headings. Therefore, instead of 
including multiple translations of the various headings - which makes the forms too 
cumbersome - it was suggested that all the headings that might appear in the document 
(date of birth, father’s name, father’s death, etc.) could be coded with one or more 
numbers. Appended to Convention No 25 of 6 September 1995, which lays down this 
coding, is a glossary, to which further entries may be added. This approach is quite 
complicated because it is a question of comparative law: different headings sometimes 
cover the same situations and very similar headings can relate to different situations. The 
coding in Convention No 25 is currently being revised. 
 
One of the advantages of coding is that it allows these documents to be read electronically. 
It is absolutely essential in today’s world to be able to access very quickly, subject to 
certain guarantees, civil status data registered abroad. In this case too, technological 
developments have led the ICCS, on the initiative of the Italian section, to produce a 
convention (No 30 of 14 September 2001) on international communication by electronic 
means of data whose exchange and issue are laid down by the ICCS conventions. 
 
However, for this to be successful, computer systems in the various countries must be 
compatible and must mutually recognise the information without altering any diacritic 
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marks. That is why research is currently ongoing to ensure the interoperability of these 
systems. The ICCS has courageously started down this road, which is tomorrow’s road. 
 

1.2.3. Transliteration and diacritic marks 
 
A problem associated with translation is the transliteration of names from one alphabet to 
another. An excellent illustration of the transliteration of a name from the Greek alphabet 
to the Latin alphabet is provided by the famous Konstantinidis case (judgment of 
30 March 1993 in Case C-168/91, Christos Konstantinidis v Stadt Altensteig (ECR 1993, 
p. I-1191)). ICCS Convention No 14 of 13 September 1973 provides (in Article 3) that, if 
there are standards recommended by the International Organization for Standardization 
(ISO), they shall be applied. This was done, but it actually ended up modifying the 
pronunciation of the name of the individual who had settled in Germany, creating confusion 
in the mind of his clients, and therefore interfering with his freedom to exercise his right of 
establishment. As a result, he had to retrace his steps. 
 
The same ICCS Convention provides (in Article 2) for the reproduction of any diacritic 
marks when a name is registered in a civil status register based on a foreign document, 
even if such marks do not exist in the language in which the record is to be made. The 
mutilation of a person’s name when they cross a border, on the pretext that keyboards (or 
typewriters in years gone by) do not include all these marks, represents an attack on the 
identity of that person. This problem occurs every day with the various marks that exist in 
an alphabet: the Spanish tilde, the Polish l with a stroke, the small circle over the Slavic s, 
the French circumflex, etc. However, this provision of ICCS Convention No 14 is not 
properly applied in practice. As an example, in France, the General instruction on civil 
status indicates the diacritic marks used in the French language (points, accents and 
cedillas) and adds (No 106): ‘Other marks which are included in certain Roman alphabets 
but which have no equivalent in French (such as the Spanish tilde) must not be used’. This 
type of practice is deplorable and the ICCS Secretariat General regularly records complaints 
on this issue. 
 
In addition to these translation or transliteration problems, difficulties arise in that the 
entries included in the various civil status documents are not the same everywhere and 
also that the civil status systems cannot be mutually adapted. 

1.3. Problems due to differences in civil status systems 

1.3.1. The specific case of marriage 
 
The documents to be produced in a Member State by a citizen of the Union who is a 
national of another Member State in order to prove his/her identity or perform an act 
affecting his/her civil status, such as marriage, are determined by the State of stay (or of 
the place where the marriage is solemnised). It is interesting to look at the documents to 
be produced in order for a marriage to be solemnised in the Member States. There is a long 
list of documents, some of which correspond to times past in our societies and which could 
be seriously pruned. This is particularly the case with the prenuptial medical certificate, 
which in times gone by could have responded to a prophylactic concern, but which makes 
virtually no sense in a time when most couples come together before or outside marriage. 
The requirement for witnesses, sometimes accompanied by the obligation for these 
witnesses to produce their civil status documents, could also be called into question.  
 
Numerous Member States require the foreign bride or groom to produce a certificate of 
legal capacity to marry, issued by his/her national authorities, but not all Member States 
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actually issue this document, with which they are not familiar, to their nationals wanting to 
marry abroad. In such cases, some Member States requiring the production of this 
certificate allow the person concerned to complete a certificate exemption procedure before 
a judicial or administrative authority3. Another problem concerning this certificate stems 
from the fact that, in some Member States, it must be included in the marriage dossier, 
which must be produced before the notice of marriage is published, whereas in others this 
certificate is issued only after the notice of marriage has been published and it has been 
recorded that there are no objections to the marriage. This results in a vicious circle, which 
can be avoided only by abolishing the need to publish the notice of marriage. This has 
occurred in several Member States (Germany, Belgium, Hungary and Portugal in 
particular), where it is sometimes replaced by a declaration, after which there must be a 
certain period before the marriage takes place (the Netherlands). 
 
The documents to be produced legitimately include the birth certificate of the person 
concerned. However, this gives different information depending on its origin. In some 
States, such as France, the birth certificate, with all its marginal notes, brings together in 
one place all the civil status events involving a person: recognition of the person, name and 
change of name (surname and forename), marriage, divorce, remarriage, existence of a 
prenuptial agreement, decision on nationality, etc. In other States, other civil status events 
are not mentioned on the birth certificate, which indicates only the birth of the person and 
his/her parents. Information on these other events must be sought elsewhere, in the 
registers of the place where they occurred. It is sometimes difficult to know, in one Member 
State, where the civil status events involving a person are centrally recorded in another 
Member State.  
 

1.3.2. A European marriage dossier?  
 
The ICCS wondered during the 2000s whether the lives of our citizens could not be 
simplified by creating one uniform document, which would be accepted in all the Member 
States for the purpose of marriages. The idea was attractive and practitioners were very 
much in favour, but it came up against so many problems that it had to be scrapped. First 
of all it required agreement on the contents of this uniform marriage document, which 
would have implied harmonising national laws on the documents to be produced and on 
pre-marriage formalities. Having completed this task, the civil status information to be 
included in the document would then have needed to be brought together, which takes us 
back to the previous problem. If this information were spread across numerous registers 
held in different countries, creating the uniform document could have taken as much time 
as creating the current marriage dossier. Finally, it had to be acknowledged that removing 
obstacles to marriage, which was the goal behind the uniform marriage document, is no 
longer the main concern of European States, which are more concerned nowadays with 
preventing marriages of convenience for immigration purposes and which are in fact 
increasing the number of checks prior to the marriage of a national with a foreign national. 
 

1.3.3. A European civil status document? 
 
Going beyond marriage and a harmonised marriage dossier, the idea was raised within the 
ICCS, and more recently within the European Union, of creating an individual civil status 
document, which would allow nationals of a Member State to conveniently prove their civil 
status on the occasion of any problems in their daily lives. While also attractive, this idea 

                                                 
3 This procedure occurs: in Poland before the court, which then decides whether the foreign national can marry 
according to its national law; in Germany before the presiding judge of the appeal court; in Italy before the court 
in chambers; and in Luxembourg before the state prosecutor for the district. In Hungary, the procedure is 
administrative. (Information taken from the Guide pratique international de l’état civil, published on the ICCS 
website). 
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too was abandoned by the ICCS. It was not sure about the usefulness of such a document, 
which could have unnecessarily added to all the other documents and which, in any event, 
would have had to have been issued based on the existing civil status documents. It was 
also aware that this document would have contained a very large number of entries if all 
the information appearing in the documents and registers of the various Member States 
had been added to it. Incompatibilities between the national systems would still have 
arisen, as some entries included in some Member States (religion, parentage) are 
prohibited in others. Moreover, the civil status information required in daily life varies from 
case to case. More information is required for a marriage than to enrol a child in a school, 
more is required to claim retirement rights than to open a bank account, and so on. 
Different guides to reading the document would therefore have been needed depending on 
the use. The creation of a European civil status document is therefore much more 
complicated than it might seem at first sight. 
 

1.3.4. Interconnected registers? 
 
Rather than having one European civil status document, interconnecting the civil status 
registers of the various Member States could facilitate the selective gathering (depending 
on the specific needs in daily life) of civil status data on a person. Achieving such an 
interconnection presupposes, however, that several conditions can be met. The first 
condition, which is logistical, involves computerising civil status information in all the 
Member States. This will probably be achieved in the medium term. The second condition 
involves the civil status information on a person being held centrally in each Member State, 
which is not currently the case as numerous Member States are not concerned about the 
civil status of their nationals habitually residing abroad4. All the legal (data protection) and 
IT issues that the ICCS is currently facing in its plan to set up an IT platform to facilitate 
the exchange of data provided for by its various conventions would also have to be solved.  
 
This is just a sample of the problems facing the citizen of a Member State when he/she 
must prove his/her civil status in another Member State, and also the solutions that the 
ICCS has tried to develop. If a citizen of the Union settles in another Member State or if, 
having remained in his/her Member State of origin, he/she must register civil status events 
occurring abroad in the registers of his/her Member State of origin, he/she will come up 
against other difficulties, which the ICCS has also tried to solve. 

2. REGISTRATION OF CIVIL STATUS EVENTS OCCURRING 
ABROAD 

2.1. Context of the problem 

2.1.1. Usefulness of exchanging information 
 
Let us suppose that a person born in one State is recognised by his/her father in a second 
State, marries in a third, divorces in a fourth, remarries in a fifth and then returns to the 
first to retire. At each of these stages, a document will be issued for the relevant event. 
However, wherever the new event occurs, the person concerned must be able to prove 
his/her entire civil status. The lives of Union citizens – and of their children and heirs in the 
event of inheritance – would be much simpler if all their civil status events were registered 
in their State of origin, which is more appropriate for this purpose than their (changing) 
State of habitual residence. Individuals are certainly able to inform their national civil 
                                                 
4 These States (particularly Belgium and the Netherlands) update civil status information on foreign nationals 
habitually residing in their territory, but this information is kept in a population register and not in a civil status 
register. 
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status services of their events occurring abroad, by presenting foreign documents recording 
those events and by requesting the transcription of those documents in the national 
registers. Experience shows, however, that we cannot overly count on individuals to ensure 
that registers are updated. That is why the international exchange of information needs to 
be organised. Several ICCS conventions have tried to do just that. 

2.1.2. ICCS Conventions Nos 3 and 26 
 
Convention No 3 of 4 September 1958 provided that civil registrars transcribing a record of 
marriage or death had to give notice thereof to the civil registrar for the place of birth of 
each spouse or the deceased using forms comparable to those in Convention No 1, which 
was mentioned above. This convention has gradually been replaced by Convention No 26 of 
12 September 1997, which adds, to the information exchanged, information on divorce5, 
recognition of a natural child and various amendments to civil status documents. At a 
formal level, it provides for notification forms, and uses, for this purpose, a system of 
coding entries so that the notification, issued in the language of the issuer, can be 
understood by the recipient. 
 
The ICCS has reviewed this Convention No 26 and produced a preliminary draft, which, 
before being finalised, needs to be harmonised on certain associated issues6 with another 
draft that is being prepared within the same organisation. The important point here is not 
to go into the details of this draft, but to identify the problems to be solved and the types 
of solution in the interest of our citizens. 

2.2. Which information should be provided? 

The first set of problems concerns the civil status events to be covered by this international 
exchange of information. This aspect is subject to the rules on the protection of personal 
data, resulting from the Council of Europe Convention No 108 of 28 January 1981 for the 
Protection of Individuals with regard to Automatic Processing of Personal Data and its 
Additional Protocol No 181 of 8 November 2001, and also from Directive 95/46/EC of the 
European Parliament and of the Council of 24 October 1995 on the protection of individuals 
with regard to the processing of personal data and on the free movement of such data. 
 
As all the EU Member States are bound by these texts (except, however, for Protocol 
No 181, which has not yet been ratified by all), seemingly there are no problems in 
principle with providing reciprocal information on marriages, divorces, deaths and even 
parentage events (voluntary recognition and judgments), although there is a great deal of 
hesitation about adoption, due to the fact that rules vary from one Member State to 
another on the secrecy of adoption and the right to know one’s origins. Changes of 
surnames and forenames could also be added to this list.  
 
Other events directly involve civil status, but correspond to situations that are not 
protected by law in all Member States or that are even regarded as illegal, such as 
registered partnerships or sex reassignments. Information on these events could leave 
individuals in a difficult situation in their State of origin. In the same respect, a fairly recent 
news story has revealed the danger to individuals resulting from information on their 
changes of nationality. 
 

                                                 
5 For divorce, Regulation (EC) No 2201/2003 of 27 November 2003 (Brussels IIa Regulation) also provides for the 
issue of a certificate (Article 39), at the request of any interested party, but not the direct transmission of 
information on the divorce to the authorities of other Member States.  
6 Such as the degree of openness of the new convention. 



Policy Department C: Citizens’ Rights and Constitutional Affairs 

 

 14 

The ICCS has long debated whether information should be exchanged on births. Should the 
civil registrar registering a birth that has occurred within his/her jurisdiction be required to 
report this event to the authorities of the State or States of which the parents are nationals 
or in which they have their habitual residence? This question must be asked, because the 
usual practice is not to record the offspring of a person in the civil status registers on that 
person.  

2.3. Who should receive the information? 

Another set of problems involves finding suitable information channels. For example, ICCS 
Convention No 26 provides that the civil registrar recording a marriage must notify this 
event to the civil registrar for the place of birth. This is an excellent arrangement from the 
French point of view, for example, because French law, as already indicated, brings 
together in the record of birth all civil status information on a person. It is therefore 
excellent that the civil registrar having recorded this birth is informed of events occurring 
abroad. However, in States without this system, such as Belgium, the civil registrar for the 
place of birth is not interested in events involving a person who no longer lives in Belgium; 
therefore the information received from abroad will be useless. The appropriate recipients 
of the information must therefore be identified country by country, but, at the same time, 
the task of the civil registrar who must provide this information, for example the civil 
registrar recording the marriage, must not be made too complicated.  
 
There are several possible solutions. The first would be to use the system of central 
authorities, which has been well tested by numerous Hague conventions and incorporated 
by recent EU regulations. The civil registrar of origin (for example the registrar conducting 
the marriage) would send the notification to the central authority of his/her State, which 
would forward it to the central authority of the receiving State, which would in turn forward 
it to the competent authority in its country (civil status or population service, for example). 
The risk of lost documents would be limited, but the transmission mechanism would be 
cumbersome. It is also not certain that the central authorities of the Member States would 
accept this increase in workload. The solution chosen by the ICCS in the latest stage of its 
review of Convention No 26 involves asking each Contracting State to indicate, in a 
declaration made on acceding to the convention, which authorities should be informed. This 
could be complicated for the authorities issuing the information, but the rapid development 
of IT should facilitate their task. 

2.4. What should be done with this information? 

A third set of problems concerns the use to be made by receiving authorities of the 
information sent to them. The aim in setting up a reciprocal information mechanism is to 
update the civil status registers kept in the Member States and allow all information on a 
citizen of the Union to be accessed in a single Member State. It would be regrettable if the 
receiving authority did nothing with this information and if it just ended up in the bin. 
 
At the moment, registers are generally updated with events that have occurred abroad at 
the request of the interested parties. In order for the reciprocal information system to be 
effective, it would have to be stipulated that this updating should be carried out 
automatically by the receiving authority or the authority delegated by the latter, without 
waiting to be asked by the interested party.  
 
These registers can only be updated in accordance with the laws and regulations of the 
receiving State. They will only be updated if, according to the law of the receiving State, 
the information sent must be entered in its registers. These registers will not necessarily be 
civil status registers. In some States (Belgium, the Netherlands), they will be population 
registers. It would be ideal if the information exchanged were entered in these registers, as 
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this would enable citizens of the Union to have easy access, in their State of stay, to proof 
of their civil status, with this proof being as complete as possible.  
 
Clearly, registers can be updated only if the situations to which the information corresponds 
are recognised in the receiving State. It is this last general point that remains to be 
examined. 

3. RECOGNITION OF DOCUMENTS AND SITUATIONS 
ARISING ABROAD 

 
A citizen has just settled in a country other than his/her country of origin. He/she has 
his/her civil status documents, which must be recognised. However, what is even more 
important to this citizen is that the events corresponding to the entries in these documents, 
such as marriage, divorce, recognition, name and partnership, are themselves recognised 
in the State in which he/she has settled.  

3.1. Recognition of civil status documents 

The general principle applying in the EU Member States is for recognition of the evidential 
value of foreign civil status documents. Some Member States, however, reserve the right to 
refuse this evidential value for a foreign document if it appears ‘where applicable, after all 
appropriate checks, that this document is irregular or forged or that the facts declared do 
not correspond to the truth’7. On 17 March 2005 the ICCS adopted Recommendation No 9 
on combating documentary fraud with respect to civil status, in which it draws the attention 
of the authorities of the Member States receiving foreign civil status documents, even those 
that have been legalised, to pointers that may show that a civil status record or document 
produced is defective, erroneous or fraudulent. It lists a number of these pointers that may 
lead to this record or document being suspect.  
 
Frauds often involve the date of birth of a person, who is artificially ‘aged’ in order to 
unduly receive a retirement pension8. This problem has occurred, in particular, in Germany 
with regard to a Greek woman who, in order to benefit from the early retirement stipulated 
for women having reached the age of 60 years, presented an extract from a civil status 
register, corrected by a judgment from a Greek regional court, which aged her by four 
years in comparison to her original civil status documents. As a result the retirement fund 
rejected the pension claim, based on the uncorrected date of birth. The Court of Justice, 
which was referred to by the Sozialgericht (Social Court) in Hamburg, accepted that ‘the 
administrative and judicial authorities of a Member State are not required under 
Community law to treat as equivalent subsequent rectifications of certificates of civil status 
made by the competent authorities of their own State and those made by the competent 
authorities of another Member State’, but it immediately added: ‘Nevertheless, exercise of 
the rights arising from freedom of movement for workers is not possible without production 
of documents relative to personal status, which are generally issued by the worker's State 
of origin. It follows that the administrative and judicial authorities of a Member State must 
accept certificates and analogous documents relative to personal status issued by the 
competent authorities of the other Member States, unless their accuracy is seriously 
undermined by concrete evidence relating to the individual case in question’9.  
                                                 
7 France, Article 47 of the Civil Code, as amended by the Law of 14 November 2006. 
8 For an illustration in France regarding a Moroccan national, see Court of Cassation, Social Chamber, 
26 February 1996, Revue critique de droit international privé 1996.473, Droz note.   
9 Judgment of 2 December 1997 in Case C-336/94, Eftalia Dafeki v Landesversicherungsanstalt Württemberg 
(ECR 1997, p. I-6761, paragraphs 18 and 19).   
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This judgment clearly shows the contradiction between the affirmed desire of the Union to 
eliminate all obstacles to the free movement of citizens, where these are linked to civil 
status, and the desire to combat fraud. Similar tension can be seen in the recognition of 
legal situations. 

3.2. Recognition of legal situations 

3.2.1. Actions of the European Union 
 
The European Union has already acted in this area, with regard to divorce, through 
Regulation (EC) No 2201/2003 (Brussels IIa Regulation). A divorce judgment given in a 
Member State shall be automatically recognised in the other Member States unless there 
are grounds for non-recognition, which are limited. This is positive for European citizens, 
although it does not solve all problems. For example, the divorce of European citizens given 
in a third country may be recognised in a Member State under the private international law 
of that State, but may not be recognised in another Member State, for example in the State 
where one of the former spouses has his/her habitual residence, because the private 
international law of that other Member State is more restrictive. This represents a potential 
obstacle to free movement, which could be lifted only by the adoption of common rules on 
the recognition of judgments of third countries in relation to personal status.  
 
In another area, the Court of Justice, based on the concept of citizenship of the Union, 
required in the Garcia Avello case, 10and particularly in the Grunkin-Paul case11, recognition 
of the surname conferred in a Member State. In the latter judgment, it required the 
Member States to recognise a child’s surname, as determined and registered in another 
Member State in which the child was born and had been resident since birth. It might be 
thought that this case-law would extend to the recognition of the surname acquired on 
marriage following a declaration by one or both spouses, but this is not definitely the case.  
 
All this is considerable progress, but much still remains to be done. 
 
There are currently problems with marriage (recognition in B of a homosexual marriage 
conducted in A), parentage (recognition of the birth certificate of a child born to a surrogate 
mother in Greece or the United Kingdom, for example, and who has, as the mother’s name, 
that of the woman who requested the child), registered partnerships and sex 
reassignments. The fact that these situations, which validly arise in one Member State 
according to its law, are not recognised in all the other Member States is clearly an 
infringement of the free movement of Union citizens as it prevents them, for example, from 
settling or even staying in those Member States that refuse to recognise their situation. 
 

3.2.2. Actions of the ICCS 
 
The ICCS has been concerned about these recognition problems for a long time. Its basic 
idea is to replace the traditional conflict-of-laws method with the method of recognition of 
legal situations, the principle of which is as follows:  
 
when an international legal situation arises – marriage, divorce or even a contract – the 
applicable law must be determined at the time when the decision is taken. For example, for 
a marriage, the rules of their national law must be applied to each future spouse. Where 
the validity of this situation is a problem in another country, it is traditionally the latter 

                                                 
10 Judgment of 2 October 2003 in Case C-148/02, Carlos Garcia Avello v État belge (ECR 2003, p. I-11613). 
11 Judgment of 14 October 2008 in Case C-353/06, Stefan Grunkin and Dorothee Regina Paul (ECR 2008, 
p. I-7639). 
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which rules according to its own private international law and examines whether the 
situation is valid according to the law indicated by its own conflict-of-laws rule. The result is 
often that this situation will not be recognised abroad, if the applicable law in the State of 
recognition differs from that applied in the State where the legal situation arose. 
 
In the European Union, the principle of free movement of judgments has led to 
conventions, now replaced by regulations, which provide for the mutual recognition of 
judgments given in a Member State, without having to check the law applied in the State of 
origin of the judgment. This method of recognition should now be extended beyond 
judgments. The Hague Convention of 14 March 1978 opened up this possibility by providing 
for recognition, in the Contracting States, of a marriage validly celebrated in the State 
where it was celebrated. However, this Convention was ahead of its time and has seen little 
success.  
 
The ICCS has taken this method on board and applied it, in recent conventions, to the 
recognition of sex reassignments (Convention No 29 of 12 September 2000), to the 
recognition of surnames (Convention No 31 of 16 September 2005) and to the recognition 
of registered partnerships (Convention No 32 of 5 September 2007).     
 

3.2.3. Examples of surnames and registered partnerships 
 
Without going into detail on these conventions, the type of problem that they solve can be 
easily indicated. 
 
With regard to surnames, the example frequently given is that of a Franco-German couple: 
a French wife and a German husband. Under French law, the marriage has no effect on the 
couple’s surname, aside from the usual name. Under German law (section 1355 of the 
Bürgerliches Gesetzbuch or German Civil Code), the couple must in principle choose a 
married name, which can be either the husband’s surname or the wife’s surname. The 
surname chosen becomes the couple’s surname and is in principle kept by each spouse in 
the event of divorce or widowhood/widowerhood. Therefore, if this Franco-German couple, 
on marrying in Germany, choose the German husband’s surname, the French woman will 
change her surname. This married name will not, however, be recognised in France 
because there the surname is governed by its national law. The ICCS convention provides 
for the recognition of this surname if the relevant declaration has been made in the State of 
which one of the spouses is a national or in the State where both spouses are habitually 
resident.  
 
Another example is the registered partnership. This institution is developing in various 
forms in an increasing number of States, particularly but not solely in Western Europe. It 
exists in the Scandinavian countries, the Netherlands, Germany, Belgium, France, 
Luxembourg, Switzerland, the United Kingdom and in most of the autonomous regions of 
Spain. Lawyers have for some time been faced with problems in the purchase of properties 
by foreign partners or in inheritances involving these persons. In terms of civil status, the 
partnership, unless dissolved, forms an obstacle to the conclusion of a marriage with 
another person. To prevent the celebration of this marriage, which would create a situation 
of quasi-bigamy, and to solve property purchase or inheritance problems, recognition of the 
partnership must be assumed. The ICCS convention lays down the principle that a 
partnership registered in a State is recognised as valid in the Contracting States. 
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4. CONCLUSIONS 

4.1. General observations 

Difficulties in the circulation of civil status documents between Member States, the relative 
indifference to civil status events occurring abroad and the non-recognition of certain legal 
situations regarding personal status form significant obstacles to the free movement of 
Union citizens. 
 
Some of these difficulties are linked either to the immigration policy of the Union and 
Member States or to the different civil status systems in the Member States. In terms of 
the latter, it does not seem possible in the short term to harmonise the organisation of civil 
status at EU level, as this is linked to the history of each Member State and its 
administrative organisation.  
 
It would be more advisable to utilise the expertise and work of the ICCS, which could occur 
in several ways. An initial approach would be for the Union to take the best of the ICCS 
conventions and form them into a new Community instrument, as it has done in other 
circumstances by using the conventions of The Hague Conference on Private International 
Law in certain regulations. However, this approach would not take advantage of the 
experience gained by the ICCS, particularly in terms of the difficulties that it has 
encountered in applying its conventions, and its ideas on possible improvements. 
 
Another more fruitful approach would be for the Union to participate in the work of the 
ICCS, as applicable, by recommending that the Member States ratify some of its 
conventions12 or by participating in ongoing negotiations within that organisation. Although 
the ICCS conventions do not currently provide for the accession of regional economic 
integration organisations, as permitted, for example, by The Hague Convention of 
30 June 2005 on Choice of Court Agreements (Article 29), a priori there is nothing to 
prevent this possibility being included in the conventions that are currently being prepared 
or even, but subject to some delay, for a protocol to provide for the possibility of the 
accession of such regional organisations to certain older ICCS conventions.  

4.2. Specific actions that can be taken quickly by the EU 

 
i) Abolish the requirement for civil status documents to be legalised within the 

Union. 
ii) Ask those EU Member States that have not yet done so to ratify ICCS 

Convention No 16. 
iii) Require respect for diacritic marks in surnames and forenames. 
iv) Assist with the revision of ICCS Convention No 26 by asking the ICCS if the EU 

can participate in its work. 
v) Facilitate the recognition of surnames, registered partnerships, paternity or 

maternity, and even sex reassignments, either by recommending that Member 
States ratify the ICCS conventions on these subjects or by adopting new 
instruments based on these conventions.  

 

                                                 
12 This possibility is formally laid down by the Cooperation Agreement of 14 July 1983 between the ICCS and what 
was at the time the EEC. 



 




