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I. Executive Summary 
 

In this briefing note an analysis is presented as to the property law aspects of living 
together in situations where the relationship has connections with more than one 
Member State. Cohabitation may happen in various forms and it may involve not just 
couples, but also, to give but one example, children who take care of their aging 
parents. This note focuses on couples, whether opposite-sex or same-sex relationships, 
living together either in the form of a marriage, a registered partnership or who de facto 
live together. 

 
In 2006 the European Commission published a green paper on conflict of laws in 
matters concerning matrimonial property regimes, including the question of jurisdiction 
and mutual recognition, aimed at creating uniform conflict of laws rules to ensure that 
courts in each Member State would apply the same law in this area. The green paper 
was followed by a round of consultations, but has not resulted yet in an actual proposal. 

 
The term “matrimonial property regime” is used in this note in a broad sense. It also 
includes the situation that no property consequences follow from a marriage, as is the 
case under, e.g., English law. Of course, also in English law property relations between 
spouses may arise as a consequence of marriage. An example is the matrimonial home 
which may become the object of a trust, giving, e.g., the wife an equitable entitlement 
against a husband who is entitled to it under the common law.  

 
An essential part of any workable instrument in the area of private international law is 
clarity of definitions. Otherwise qualification (classification) problems arise. If it is 
unclear what is meant by “registered partnership” courts may give diverging 
interpretations to that term and only after a ruling by the Court of Justice of the 
European Union (ECJ) certainty may be achieved. An example is the concept of 
marriage. Not all Member States accept same-sex marriages. This may result in non-
recognition of a marriage as such and the property relations of the couple are then the 
same as if they would have lived together in a de facto union. The result would be a so-
called “limping relationship”: some Member States would recognize the couple as being 
married, other Member States would not. In the area of registered partnerships 
divergence is considerable and it might therefore be extremely difficult to agree on a 
clear European definition. With regard to de facto unions a couple has made a 
deliberate choice not to marry or conclude a registered partnership. Consequently, the 
patrimonial aspects of their relationship are not governed by matrimonial or registered 
partnership property law. The patrimonial consequences of their relationship must then 
be analyzed from a contract, unjustified enrichment, property and trust perspective. 

 
This briefing note focuses on the property aspects of living together, although 
contractual aspects will also be dealt with, given the importance of pre- and post-
nuptial agreements and because in some legal systems cohabitation agreements have 
an impact on the property relations between the cohabitants. 
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The various more specific property aspects of marriage, registered partnerships and de 
facto unions cannot be seen separately from what might be called general property law. 
It is particularly in this area of private law that deep-rooted divergence exists within the 
European Union. The divergence is, more often than not, the result of historical 
developments and partly the expression of different mentalities. A major dividing line is 
the divergence between the common law and the civil law. English law knows the 
institution of the trust, which confers the entitlement at common law and the resulting 
management powers to a trustee, but confers at the same time the entitlement in 
equity and the resulting powers to benefit to the beneficiary. Such fragmented 
ownership does not exist in the civil law. It should, furthermore, also not be forgotten 
that within the civil law differing property law traditions exist. The French legal tradition 
follows a different approach with regard to such basic property concepts as “ownership” 
than the German legal tradition. The Scandinavian legal systems approach civil law 
ownership less dogmatically than other civil law systems. Finally, we should not forget 
that Europe also knows so-called mixed legal systems, such as the Scottish legal 
system, where a mixture of common law and civil law can be found. Built upon these 
diverging traditions the Member States have developed their own specific solutions 
regarding the property consequences of marriage or the conclusion of a registered 
partnership.   

 
This does not mean that no common ground can be found. Studies in the area of 
general property law and the more specific areas of matrimonial property law and the 
law on registered partnerships have shown that certainly common elements and shared 
thought patterns can be found. Still, the problem remains that at a more technical level 
(the level of the actual rules which are applied in practice) considerable differences 
exist. The deeper the divergence between legal systems, the more difficult it is to 
create a system of mutual trust and recognition (“comitas”), which may result in 
uniform rules to decide on the applicable law. 

 
An alternative might be to propose model rules on marriage or cohabitation 
agreements, to create a situation in which a couple has chosen the applicable regime 
using its private autonomy. Thinking about such an alternative raises the question 
whether and, if so, to what degree party autonomy can be accepted with regard to the 
property consequences resulting from living together and whether such party autonomy 
may not only be accepted concerning substantive law, but also concerning the choice of 
the applicable law as such. A further problem here is whether the law to be chosen can 
be a European model, which has not been laid down in any legislative European or 
Member State instrument. Can parties create a “contrat sans loi”? 

 
Private international law cannot be separated from substantive law. If the substantive 
laws of the Member States, as is for example the case concerning registered 
partnerships, show considerable divergence, this will have an impact on private 
international law. It will cause qualification problems and make courts hesitant to 
recognize foreign solutions which have not been accepted in the country of the forum. 
Another problem arises when recognition does happen in case of divergence. A foreign 
solution can only be given effect in a legal system which does not know that solution by 
adapting (changing) its legal system. In doing so, recognition of the foreign solution has 
an indirect unifying or harmonizing effect.  
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The briefing note, after elaborating upon the topics mentioned above, concludes by 
making some recommendations. 

 

II. Introduction: living together 
 

a. The background of this briefing note 
 

Mobility of EU citizens is essential to a European Union in which the freedom of persons, 
next to the freedom of goods, services and capital, can be fully developed. It is 
therefore a fundamental aspect of European citizenship.1 Cross-border mobility, 
however, may (and frequently does) result in a growing number of situations in which 
the law of more than one Member State may apply to a particular legal relationship in 
which someone may be involved. Such problems can be solved in two ways: (1) by 
rules which govern the law to be applied (private international law or conflict of laws) or 
(2) by creating harmonized or unified law with the consequence that it no longer 
matters which law applies. The approaches can also be combined by drafting an 
optional instrument (e.g. model rules or a model agreement), which can be chosen as 
applicable law by interested parties. The optional instrument thus may result in 
harmonization or unification of the law through the mechanism of private international 
law. It should, furthermore, not be forgotten that private international law may result in 

                                          
1 See articles 20 and 21 Treaty on the Functioning of the European Union (TFEU). Article 21 reads:  

“1. Every citizen of the Union shall have the right to move and reside freely within the territory of the Member 
States, subject to the limitations and conditions laid down in the Treaties and by the measures adopted to give 
them effect.  

2. If action by the Union should prove necessary to attain this objective and the Treaties have not provided the 
necessary powers, the European Parliament and the Council, acting in accordance with the ordinary legislative 
procedure, may adopt provisions with a view to facilitating the exercise of the rights referred to in paragraph 1.  

3. (…)”  

See on the possible impact of the provisions on EU citizenship on private international law K. Saarloos, European 
private international law on legal parentage? Thoughts on a European instrument implementing the principle of 
mutual recognition in legal parentage (Maastricht: Maastricht University, 2010), p. 261 ff. Cf. also the Opinion of 

Advocate-General  Sharpston  delivered on 30 September 2010 in Case C‑34/09 Gerardo Ruiz Zambrano  v Office 

national de l’emploi (ONEM), in which she remarked (footnotes omitted):  

“67. In 1992, the Maastricht Treaty introduced European citizenship as a novel and complementary status for all 
Member State nationals. By granting to every citizen the right to move and reside freely within the territory of the 
Member States, the new Treaty recognised the essential role of individuals, irrespective of whether or not they 
were economically active, within the newly created Union. Each individual citizen enjoys rights and owes duties 
that together make up a new status – a status which the Court declared in 2001 was ‘destined to become the 
fundamental status of nationals of the Member States’.  

68. The consequences of that statement are, I suggest, as important and far-reaching as those of earlier 
milestones in the Court’s case-law. Indeed, I regard the Court’s description of citizenship of the Union in 
Gryzelczyk as being potentially of similar significance to its seminal statement in Van Gend en Loos that ‘the 
Community constitutes a new legal order of international law for the benefit of which the States have limited their 
sovereign rights ... and the subjects of which comprise not only Member States but also their nationals’.” 
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indirect harmonization or unification by obliging courts to recognize a foreign legal 
solution even if such solution does not fit within the law of the court, the lex fori. 
Recognition will then result in adapting the lex fori in such a way that the foreign 
solution is given as much effect as possible.2 Mobility of citizens may not only have an 
enormous impact on their personal lives, but also on their property relations, as 
Member States apply different legal regimes when they  – be it in the form of a 
marriage, a registered partnership or cohabiting – live together or when living together 
is terminated either because of separation or upon the death of a partner. 

 
Concerning cross border divorce and cross border successions already proposals have 
been made to create more uniformity in the laws of the Member States.3 Concerning the 
property consequences of living together in cross border situations the European 
Commission in 2006 launched a consultation exercise on the difficulties facing married 
and unmarried couples at European level by publishing a green paper and asking for 
comments.4 The green paper addresses the questions that arise in connection with 
determination of the law applicable to property and the ways in which the recognition 
and enforcement of court decisions can be facilitated. On November 30, 2010 an inter-
parliamentary workshop, in which both the European Parliament and the national 
parliaments will participate in enhanced dialogue and collaboration within the new legal 
and institutional framework established by the Lisbon Treaty, will discuss further 
developments.  

 
Against this background, this briefing note discusses problems and possible proposals 
for solutions of matrimonial property regimes and patrimonial aspects of other forms of 
union with a cross-border dimension. 

 
b. Living together 

 

                                          
2 The proposal on cross border successions does not aim at breaking through the property law systems of the 
Member States; it “does not affect the ‘numerus clausus‘ of property law”. See European Commission, Proposal for 
a Regulation of the European Parliament and of the Council on jurisdiction, applicable law, recognition and 
enforcement of decisions and authentic instruments in matters of succession and the creation of a European 
Certificate of Succession (Brussels, 14.10.2009, COM(2009)154 final), p. 5. However, it may still have that effect 
if it compels a civil law judge to adapt its legal system in such a way that an English trust can be enforced or 
obliges a common law judge to adapt its legal system so it may give full effect to a civil law usufruct. On the 
principle of numerus clausus see B. Akkermans, The principle of numerus clausus in European property law 
(Antwerp: Intersentia, 2008); cf. also on the numerus clausus principle from the perspective of private 
international law L. d’Avout, Sur les solutions du conflit de lois en droit des biens (Paris: Economica, 2006), p. 660 
ff. 

3 See the earlier mentioned proposal for a regulation on cross border successions and see European Commission, 
Proposal for a Council Regulation amending Regulation (EC) No 2201/2003 as regards jurisdiction and introducing 
rules concerning applicable law in matrimonial matters (Brussels, 17.7.2006, COM(2006) 399 final) and the 
Council Decision, authorising enhanced cooperation in the area of the law applicable to divorce and legal 
separation (Brussels, 4 June 2010, 9898/2/10, REV 2, limité, JUSTCIV 100, JAI 441). 

4 European Commission, Green paper on Conflict of laws in matters concerning matrimonial property regimes, 
including the question of jurisdiction and mutual recognition (Brussels, 17.07.2006, COM(2006)400 final). See also  
the summary of replies to the Green Paper on the Conflict of laws in matters concerning matrimonial property 
regimes, including the question of jurisdiction and mutual recognition (Brussels, 5 February, 2008), to be found 
electronically at: http://ec.europa.eu/civiljustice/news/docs/summary_answers_com_2006_400_en.pdf.  



Matrimonial property regimes and patrimonial aspects of other forms of union: what problems and proposed 
solutions? (Proposal for Rome IV Regulation) 

___________________________________________________________________________________________ 

 8 

Comparative family law often focused on those aspects of living together which concern 
the personal relationships involved: between spouses/registered partners and between 
parents and children. Still, also the property relations between those involved should 
not be ignored and also this area of the law is now drawing more and more attention 
from comparative family lawyers and comparative property lawyers alike.  

 
Living together may happen in various forms. Traditionally, the most well known and 
generally accepted form is the family, more specifically marriage. Also other forms exist 
and have existed for some time. It may happen that adult children live together with 
(one of) their parents, e.g. for taking care of their parents once they become too old to 
take care of themselves, or that brothers and/or sisters continue living together as long 
as they are unmarried. Modern society also accepts that unmarried people may live 
together as if they were married. More and more legal systems begin to accept same 
sex marriages. Some legal systems have introduced an intermediate stage between 
unmarried and married living together by the creation of so-called registered 
partnerships. 

 
The traditional form of living together: marriage has been regulated extensively. The 
same applies to the new laws on registered partnerships. Other forms of living together 
are either non-regulated or only partially regulated (e.g. in tax law or social security 
law). Consequently, those involved are to a large extent free with regard to how they 
wish to shape their relationship. 

 
In case of a marriage (or, as the case may be, a registered partnership) the law may 
provide explicit property law models. Usually a default model is given, which applies if 
the spouses/registered partners did not make a choice to deviate from the model. If 
deviation is allowed, the law may set either some outer limits or may provide 
alternative models to choose from. The spouses/registered partners therefore are given 
– limited – party autonomy. English law was an exception, as under Section 25 of the 
Matrimonial Causes Act 1973 upon divorce the judge is given a wide discretion to order 
readjustment of property rights. Agreements between the spouses, such as a pre-
nuptial agreement, are merely a factor to be taken into account. Recently, however, the 
approach seems to be changing, given the decision by the Court of Appeal in the case of 
Radmacher v. Granatino.5 

 
If the partners are not married, the legal situation immediately becomes more complex. 
By living together without any further arrangements each partner will remain the owner 
of his/her assets, unless certain assets are brought in common. Examples are a 
common bank account, commonly bought furniture or a house in both names. Joint and 
common property relations will come into existence, which will need to be 
supplemented by – implicit or explicit – contractual arrangements. The difficulties can 
be alleviated to some degree by concluding an explicit contractual agreement before 
creating common property. A further difficulty is caused by the interdependence 
between matrimonial or registered partnership property relations and the law of 

                                          
5 Radmacher v. Granatino, [2009] EWCA Civ 649. The case is now before the UK Supreme Court and a decision is 
expected soon. See J. Scherpe, Pre-nups, private autonomy and paternalism, Cambridge Law Journal 2010, p. 35 
ff.; A. Saunders, Private autonomy and marital property agreements, International and Comparative Law 
Quarterly 2010, p. 571 ff. 
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succession. Succession law presupposes property arrangements as laid down in 
matrimonial/registered partners property law. If partners are not married, they fall 
outside this interdependence scheme and are considered to be non-heirs, unless a last 
will is made in which one partner appoints the other as his/her heir.6 A final problem 
area concerns pensions. It is more and more accepted that pension rights built up by 
one spouse during the marriage (or registered partnership) should be shared with the 
other spouse (partner), given the economic and social unity which their marriage 
created between them.  

 
Property relations between partners living together, therefore, are a highly complex 
legal area already within a particular national legal system. These problems only worsen 
when there is no direct link anymore between the partners and one system. In that 
case a choice will have to be made with regard to the applicable law. Especially when 
partners are not married or did not conclude a registered partnership this may result in 
fragmented solutions. Movable property may be governed by the law of country A, the 
property relations concerning the house by country B and the common bank account by 
country C, e.g. as the result of a choice of law clause in applicable general banking 
conditions. 

 
In the following paragraphs an overview will be given of the various problems which 
should be taken into account when attempting to unify the rules on applicable law in the 
area of matrimonial property regimes and patrimonial aspects of other forms of union. 
Possible solutions will be offered or at least tentative answers will be given. It should be 
said once more, however, that we are entering an extremely complex legal area.7 

 
c. Terminology 

 
The terms “cohabitants”, “de facto relationships or union” and “registered partnership” 
are given varying meanings. With regard to cohabitants this note follows the definition 
as proposed by the Law Commission for England and Wales. Cohabitants are “a couple, 
who are neither married to each other nor civil partners of each other, who live in a 
joint household”.8 A definition of “de facto relationships” can be found in the New 
Zealand Property (Relationships) Act 1976, Section 2D.9 Based on this statute the 

                                          
6 Cf. S. van Erp, New developments in succession law, in: K. Boele-Woelki and S. van Erp (eds.), General reports 
of the XVIIth congress of the international academy of comparative law (Brussels/Utrecht: Bruylant and Eleven 
International Publishing, 2007), p. 73 ff. 

7 K. Boele-Woelki, Unifying and harmonizing substantive law and the role of conflict of laws, Law Lectures Hague 
Academy of International Law (Leiden/Boston: Nijhoff Publishers, 2010), p. 19. 

8 The Law Commission, The Law Commission, Cohabitation: The financial consequences of relationship breakdown 
(Law Com No 307; London, 2007), p. 14. 

9 The complete Section 2D reads as follows: 

“(1) For the purposes of this Act, a de facto relationship is a relationship between 2 persons (whether a man and a 
woman, or a man and a man, or a woman and a woman)—(a) who are both aged 18 years or older; and (b) who 
live together as a couple; and (c) who are not married to, or in a civil union with, one another.  

(2) In determining whether 2 persons live together as a couple, all the circumstances of the relationship are to be 
taken into account, including any of the following matters that are relevant in a particular case: (a) the duration of 
the relationship; (b) the nature and extent of common residence; (c) whether or not a sexual relationship exists; 
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following definition can be proposed: A relationship between two persons (whether of 
opposite or same sex), who live together as a couple; and who are not married to, or in 
a registered partnership with, one another. As to registered partnerships the definition 
used by the Permanent Bureau of the Hague Conference for Private International Law 
can be followed: “a form of cohabitation outside marriage which, in order to be valid, 
requires the fulfillment of certain formalities, especially the registration in a central 
registry”.10 

 
This note will use the term “matrimonial property regime” in a broad sense, so it may 
also include the absence of any property relationships between spouses in legal systems 
which do not attach any property consequences to a marriage. The prime example in 
the EU is England. 11 Matrimonial property regime therefore refers to any property 
relationship which arises or may arise from a marriage or registered partnership, 
directly or indirectly, either as the result of specific provisions or of property law 
generally, both between the spouses/registered persons and vis-à-vis third persons. 

 
d. Framework 

 
Several questions have to be distinguished in order to make a proper analysis from a 
private international law perspective of matrimonial property regimes and patrimonial 
aspects of other forms of union. The answer to all of these questions is relevant in order 
to find the applicable law. The questions are:  

 
i. How to qualify a relationship between two people living together (marriage, 

registered partnership, de facto union)? 
ii. Which factor or factors will connect that relationship with a particular legal system 

(nationality, domicile, habitual residence, forum)? 
iii. Are the spouses/partners given any party autonomy and, if so, to what degree? 
iv. Do these factors decide on the applicable law concerning the whole relationship or 

can immovable property be governed by the law of the place where the immovable 
is located (lex rei sitae)? 

                                                                                                                                     
(d) the degree of financial dependence or interdependence, and any arrangements for financial support, between 
the parties; (e) the ownership, use, and acquisition of property; (f) the degree of mutual commitment to a shared 
life; (g) the care and support of children; (h) the performance of household duties; (i) the reputation and public 
aspects of the relationship.  

(3) In determining whether 2 persons live together as a couple,— (a) no finding in respect of any of the matters 
stated in subsection (2), or in respect of any combination of them, is to be regarded as necessary; and  (b) a 
Court is entitled to have regard to such matters, and to attach such weight to any matter, as may seem 
appropriate to the Court in the circumstances of the case. 

(4) For the purposes of this Act, a de facto relationship ends if— (a) the de facto partners cease to live together as 
a couple; or (b) 1 of the de facto partners dies.” 

10  C. Harnois and J. Hirsch, Note on developments in internal law and private international law concerning 
cohabitation outside marriage, including registered partnerships, Preliminary Document No 11 of March 2008 for 
the attention of the Council of April 2008 on General Affairs and Policy of the Conference, p. 7. 

11 According to the Married Women’s Property Act 1882 a marriage does not change the property relations as 
these existed before the marriage. 
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v. To what degree is private autonomy allowed, before or after the coming into 
existence of living together? 

vi. If private autonomy is allowed, what form (if any at all) is required? 
 
Already the first question may create considerable problems, given the existing 
diversity between the Member States. As to marriages, not all Member States accept 
same sex marriages and as to registered partnerships various types can be found 
with varying property law consequences. De facto unions are characterized by their 
non-standard character and have to be analyzed from a contract, unjustified 
enrichment, property and trust perspective. Divergence at the level of substantive 
law will make unification of the conflict of laws rules more complicated. If no 
agreement can be reached on, to give but one example, which institution qualifies 
as a “registered partnership” in the sense of the future regulation, the uniform rules 
will not lead to workable results. 
 
In the following parts of this briefing note the focus will be on the property aspects 
of living together. First of all, living together within a formal framework will be 
examined: marriage and registered partnerships. Secondly, living together without 
the choice for any formal institution will be discussed.  
 
It should be borne in mind that with regard to property law the legal traditions in 
Europe show considerable divergence. First of all, fundamental differences exist 
between the common law and the civil law tradition. The concept of the English 
trust, so characteristic for the common law, with its two types of entitlement 
(according to common law in a strict sense and equity), is as such unknown in 
continental legal systems.12 These systems show, however, more and more 
willingness to introduce what is called a “civil law” trust not based on the distinction 
between common law and equity.13 The major difference between the English and 
the civil law trust is the position of the beneficiary, who has a property entitlement 
under English law and a personal entitlement under civil law. In the common law the 
trust is used in many areas, including matrimonial property law and the law of 
succession. Recognition of a common law trust in a civil law setting has always been 
problematic. It might be useful to first consider unification on the conflict of laws 
rules concerning trusts before embarking upon such a unification process in the 
areas of matrimonial property law and the law of succession. 
 
Furthermore, it should be realized that the civil law is not the same everywhere. The 
French and German traditions differ considerably and the Scandinavian legal 
systems can also be seen as a separate tradition within the civil law. The concept of 

                                          
12 See, to give but one of many references, R. Urquhart and K. Baker, Angleterre et Pays de Galles, in: M. 
Verwilghen, Régimes Matrimoniaux, Successions et Libéralités dans les relations internationales et internes (Union 
Internationale du Notariat Latin. Commission des Affaires Européennes et de la Méditerranée; Brussels: Bruylant, 
2003), Volume III, p. 2264 ff. 

13 Cf. the recent introduction of the fiducie in French law: articles 2011 ff. French Civil Code. 
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ownership in German law is limited to physical objects (“Sachen”), whereas under 
French law ownership of non-physical objects (“biens”) is possible.14 
These differences in structure also have their impact on more special areas of 
property law, such as matrimonial property law.  Nevertheless, it is not the intention 
to argue that the various property law traditions in Europe do not have a common 
basis to build a European property law on or would make unification of the conflict of 
laws rules impossible. The European property law traditions all share certain basic 
elements.15 The divergence which can be found here, however, and particularly the 
divergence between common law and civil law, is such that unification or 
harmonization of property law should proceed gradually and after intensive 
preparatory analysis. 

III. Marriage 
 

More and more comparative analysis is being done concerning the property law 
consequences of marriage.16 In the past decades matrimonial property law has 
undergone fundamental changes and can generally be characterised by equality 
between the spouses, private autonomy, protection of the spouses against one another 
in particular with regard to the matrimonial home and a supervisory role for courts in 
cases of divorce or legal separation. 
 
A distinction which can be found in several legal systems is between the so-called 
“primary” and “secondary” legal regime. The primary regime will apply irrespective of 
whether the default matrimonial property regime applies or a particular regime is 
chosen by the spouses (either freely or from a mandatory list of possible models). An 
example of a provision that may belong to the primary regime is the rule that the 
spouses need one another’s consent with regard to sale and transfer of the matrimonial 
home. The default regime and the chosen regime are governed by their own specific 
provisions, e.g. concerning who owns what privately and what is owned in common. 
Those latter aspects of the matrimonial property regime are called the secondary 
regime.  

                                          
14 A. Candian, La notion de biens, in: K. Boele-Woelki and S. van Erp (eds.), General reports of the XVIIth 
congress of the International Academy of Comparative Law (Brussels/Utrecht: Bruylant and Eleven International 
Publishing, 2007), p. 121 ff.  

15 S. van Erp, From “classical” to modern European property law? Festschrift für Konstantinos D. Kerameus 
(Athens/Brussels: Ant. N. Sakkoulas/Bruylant, 2009), p. 1517 ff. 

16 In 1999 the Netherlands Ministry of Justice asked for a comparative report as part of the reconsideration of the 
Dutch default matrimonial property law regime: the universal community of property. See B. Braat (et al.), 
Huwelijksvermogensrecht in rechtsvergelijkend perspectief. Denemarken, Duitsland, Engeland, Frankrijk, Italië, 
Zweden (Deventer: Kluwer, 2000) ; Consortium Asser – UCL, Étude sur les régimes matrimoniaux des couples 
mariés et sur le patrimoine des couples non-mariés dans le droit international privé et le droit interne des États 
Membres de l’Union Européenne, effectuée à la demande de la Commission Européenne. Analyse comparative des 
rapports patrimoniaux et propositions d’harmonisation (The Hague/Louvain-La Neuve, 2003) ;  E. Caparros, M. 
Damé-Castelli and B. Martin-Bosly, Rapports patrimoniaux dans la famille en droit comparé in: M. Verwilghen, 
Régimes Matrimoniaux, Successions et Libéralités dans les relations internationales et internes (Union 
Internationale du Notariat Latin. Commission des Affaires Européennes et de la Méditerranée; Brussels: Bruylant, 
2003), Volume III, p. 386 ff. ; K. Boele-Woelki, B. Braat and I Curry-Sumner, European Family Law in Action, Vol. 
IV : Property relations between spouses (Antwerp/Oxford/Portland : Intersentia, 2009). 
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The default regime generally is either complete separation of assets with a duty to 
share the growth (or loss) of those assets at the end of the marriage or a limited 
community of property which encompasses what was acquired during the marriage with 
the exception of gifts and successions.17 

 

IV. Registered partnerships 
 

Various comparative studies on registered partnerships make very clear how diverse 
this new legal institution is.18 Some Member States do not know this new institution at 
all; some do, but differ as to the conditions and resulting legal consequences. Given this 
divergence it will be difficult to agree on a clear definition and establish consensus as to 
which connecting factor(s) should link such a partnership with a particular legal system. 
Should a registered partnership be treated as being equal to a marriage or is a 
registered partnership such a new institution that a different connecting factor should 
be chosen, such as the law of the place where the partnership is registered? Still, the 
question remains whether a Member State that does not know registered partnerships 
in its own national law is willing to recognize a foreign registered partnership or will it, if 
obliged to recognize such partnership by the new regulation, be inclined to invoke the 
exception of public policy so it may escape from this obligation?19 If a registered 
partnership is not recognized then what remains is a de facto union with all the legal 
consequences attached to this. 

 

V. Cohabitation 
 

Generally, when between two people living together a marriage or registered 
partnership has been concluded private international law connects the resulting 
property consequences (perhaps with the exception of immovable property) with one 
legal system. When two people live together in a de facto union, however, no single 
qualification of their relationship is possible and a further analysis will have to follow.20 
Such further examination will have to look at any contractual aspects (was a 
cohabitation agreement concluded?), property aspects (did the partners bring property 

                                          
17 The exception is the Netherlands where the default regime is a universal community of property (including all 
assets acquired before and after the marriage). Although in the past few years it has been attempted to alter this 
system, so far the attempts have not resulted in any major change. 

18 Consortium Asser – UCL, Étude sur les régimes matrimoniaux des couples mariés et sur le patrimoine des 
couples non-mariés dans le droit international privé et le droit interne des États Membres de l’Union Européenne, 
effectuée à la demande de la Commission Européenne. Analyse comparative des rapports patrimoniaux et 
propositions d’harmonisation (The Hague/Louvain-La Neuve, 2003), p. 193 ff.  

19 The same could be said about the recognition of same-sex marriages.  

20 Cf.  J. Scherpe and N. Yassari (eds.), Die Rechtsstellung nichtehelicher Lebensgemeinschaften/The legal status 
of cohabitants (Tübingen: Mohr Siebeck, 2005).  
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in common or buy property together and, if so, is this immovable or movable property 
or a money claim such as a bank account?), unjustified enrichment aspects (if their 
dwelling house is owned by one partner, but both contribute to payment of the monthly 
mortgage instalments, could this result in a claim for reimbursement?) and, in the 
common law, trust aspects.21 The result may be that the cohabitation agreement is 
governed by the law of Member State A, because it was chosen as the applicable law, 
the ownership of their dwelling house is governed by the law of Member State B, 
because of the – widely accepted – application of the lex rei sitae rule and a bank 
account, again because of a choice of law in general banking conditions, is governed by 
the law of Member State C. Courts will have to analyse all of these aspects separately 
and they cannot deal with the whole relationship as would have been the case if the 
couple was married or had concluded a registered partnership. The conclusion is 
unavoidable that a future regulation on the applicable law regarding the property 
consequences of living together cannot include the law applicable to de facto unions. 
Cohabitation is of such a diverse nature that no obvious link with one particular legal 
system may exist and it should also not be forgotten that partners living together 
without being married or having concluded a registered partnership deliberately have 
opted for non-regulation. 

 

VI. An optional model? 
 

It might be considered to propose a model marriage and/or cohabitation agreement, 
which can then be chosen by the couple as the law applicable to their property 
relations.22 The approach would be comparable to what has been proposed concerning 
the (Draft) Common Frame of Reference concerning European private law generally. It 
could function as an “opt in” model for (future) spouses or cohabiting partners and also 
be a “tool box” for future national and/or European legislation.23 Such an optional model 
would then have to follow the general principles, definitions and model rules of the 
DCFR to achieve the generally desired coherence and consistency in European private 
law. The model could be drafted on the basis of the common core of existing European 
matrimonial property or registered partnership law models; it could also be based on 

                                          
21 The cohabitation agreement is an ordinary contract and freedom to choose the applicable law will apply under 
article 3 of the Rome I regulation. The exception mentioned under article 1(2)(c) will not apply here as a de facto 
union is not a relationship “to have comparable effects to marriage”. Cf. for an English case in which a house was 
registered in the joint names of the partners, who both contributed to paying off the mortgage, and the question 
arose as to whether this meant that they had a joint and equal beneficial interest in the house: Stack v. Dowden, 
[2007] UKHL 17. 

22 Cf. Consortium Asser – UCL, Étude sur les régimes matrimoniaux des couples mariés et sur le patrimoine des 
couples non-mariés dans le droit international privé et le droit interne des États Membres de l’Union Européenne, 
effectuée à la demande de la Commission Européenne. Analyse comparative des rapports patrimoniaux et 
propositions d’harmonisation (The Hague/Louvain-La Neuve, 2003), p. 190 ff. Art. 345 TFEU (“The Treaties shall in 
no way prejudice the rules in Member States governing the system of property ownership.”) does not prevent this. 
See B. Akkermans and E. Ramaekers, Article 345 TFEU (ex Article 295 EC), Its Meanings and Interpretations, 
European Law Journal 2010, p. 292 ff.  

23 Chr. von Bar, E. Clive and H. Schulte-Nölke (et al., eds.), Principles, definitons and model rules of European 
private law. Draft Common Frame of Reference (DCFR). Outline edition (Munich: Sellier, European Law Publishers, 
2009). 
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European-autonomous choices made with mobility problems of European citizens in 
mind. It should take into account citizens’ freedom of establishment, private autonomy 
and “comitas europaea” (the duty of a Member State, flowing from the European 
treaties, to give full recognition to the law of any of the other Member States).24  

 
Recently, the German and French governments have concluded a treaty under which a 
common model can be chosen if the law of either Germany or France would apply to the 
matrimonial property regime.25 The model supplements the already existing French and 
German matrimonial property law. It is inspired by the German default regime of the 
community of accrued gains (“Zugewinngemeinschaft”).26 In the United States the 
National Conference of Commissioners on Uniform State Laws has drafted a Uniform 
Premarital Agreement Act.27 The Act is meant to facilitate private autonomy and create 
a framework for valid pre-nuptial agreements; it does not create a model agreement as 
such. Both models might be a source of inspiration. 

 

VII. Recommendations 
 

The above results in the following recommendations: 
 

I. Mobility of persons is not only an essential element of the internal market, but also 
an expression of EU citizenship. This should be taken into account when considering 
uniform European rules on the law applicable to matrimonial property regimes. The 
freedom of persons and their private autonomy should be facilitated by these rules 
as much as possible. The Hague Convention on the law applicable to matrimonial 
property regimes seems to provide such freedom and private autonomy. Taking that 
convention as a starting point might result in external coordination of the European 
rules with global developments and in internal coordination in case no unanimity 
between the Member States can be reached and also this field becomes an area of 
enhanced cooperation. 

II. Registered partnerships share the element of registration and hence formalisation of 
the relationship between the partners. Still, comparative studies show that the legal 
consequences of these partnerships differ. Given that they share the element of 
registration, this might be the connecting factor by default. If parties are given 
autonomy to shape their relationship, such autonomy should also be allowed, but 

                                          
24 Cf. on “comitas europaea” J. Israël, European cross-border insolvency regulation (Antwerp/Oxford: Intersentia, 
2005), p. 150 ff. 

25 The agreement entitled “Abkommen zwischen der Bundesrepublik Deutschland und der Französischen Republik 
über den Güterstand der Wahl-Zugewinngemeinschaft “ and the model law can, in both German and French, be 
found on the website of the German Federal Ministry of Justice:  http://www.bmj.bund.de.  See A. Fötschl, The 
COMPR of Germany and France: Epoch-making in the unification of law, European Review of Private Law 2010, p. 
881 ff. 

26 See Fötschl, The COMPR of Germany and France, p. 885 and the Consortium Asser – UCL, Analyse comparative 
des rapports patrimoniaux et propositions d’harmonisation, p. 190. 

27 The text can be found on the website of University of Pennsylvania Law School: 
http://www.law.upenn.edu/bll/archives/ulc/ulc_final.htm#final.  
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perhaps limited to e.g. the place of registration and their habitual residence. Even 
here it might be considered not to create a uniform conflict of laws rules, given the 
existing divergence. Some Member States may decide to follow the enhanced 
cooperation procedure, as is happening with regard to the law applicable to divorce. 

III. De facto unions cannot be qualified as being a legal institution as such and will 
therefore have to be analysed from a contract, property, unjustified enrichment and 
trust perspective. This means that different laws may apply to the patrimonial 
consequences of their relationship. As cohabitants in a de facto union do not want to 
follow the traditional pattern of marriage or the more recent pattern of registered 
partnerships, there is no real reason why a uniform conflict of laws rule for these 
unions should be created. If they conclude a cohabitation agreement their party 
autonomy should be respected. 

IV. An optional model for a marriage or cohabitation agreement could certainly be 
considered, given that Member States more and more accept party autonomy in this 
legal area. A problem, however, is the effect of the choice for such a model. Can the 
choice only be made within otherwise applicable law (resulting in a choice for a 
particular regime within the limits of the legal system of a Member State) or can it 
be made also with the effect that it creates a truly European legal regime, 
disconnected from the law of any of the Member States? The latter approach seems 
a bridge too far, given the uncertainty which will follow if any gaps in the chosen 
regime will have to be filled. As yet, no formal European general private law 
common frame of reference exists. 

V. A final recommendation concerns the law applicable to trusts and their recognition. 
Given the prime importance of trust law in the common law tradition, with an impact 
not only on (matrimonial) property law, but also the law of succession and banking 
law, it is submitted that this area of the law should be further examined to prepare 
private international law rules on the law applicable to trusts and their recognition. 
The Hague Trust Convention of 1985 could be taken as a starting point. 

 
 



 




