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Abstract 

On 4 February 2010 Germany and France concluded an agreement on  
an elective ‘community of accrued gains’ matrimonial property regime. 
The ratification of this agreement will mean that for the first time a 
uniform set of substantive family law provisions will enter into force in 
both countries. 
The agreement is of European significance because in the past 
substantive family law did not seem susceptible of harmonisation at 
European level, even though the growing number of family relationships 
with an multi-national dimension means that there is a need for greater 
uniformity in substantive family law. 
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SUMMARY  
 
While the branches of law regulating European commercial transactions are striving 
towards 'full harmonisation', family law is as yet still governed by widely diverging national 
rules. The reason for this is that family law has been shaped less by the practicality of the 
business community than by tradition: this explains the steadfast insistence of individual 
nations on retaining it, because these traditions form part of their identity. At the same 
time, the constantly growing mobility of individuals and the associated growth in the 
number of relationships and families with multi-national connections means that there is a 
need for greater uniformity in legal rules.   
 
Since at European level the achievement of greater uniformity of jurisdiction and 
international private law, i.e. rules on the application of substantive law, can only be 
conceived of as taking place within each Member State – and even then only in part (Rome 
III and enhanced cooperation) and after overcoming serious reservations – it makes sense 
to start with harmonising substantive family law at bi-national level.    
 
Germany and France have gone down this route in concluding the agreement on an elective 
‘community of accrued gains’ matrimonial property regime on 4 February 2010.  
 
What has been created is a matrimonial property regime which is to take its place as an 
elective matrimonial regime in the national law of both countries. As soon as the agreement 
has been ratified in both countries, all married couples whose matrimonial property regime 
is covered by the substantive law of one of the contracting states will have the option of 
selecting this matrimonial regime.  
 
The essential features of the ‘community of accrued gains’ model on which the agreement 
is based are retention of the separation of goods for the duration of the marriage, and the 
creation of a claim to compensation in the form of a monetary payment on termination of 
the matrimonial regime. This ensures that in the event of termination of the matrimonial 
regime the difficulties of determining, managing and dividing common property are avoided 
and that, instead, after balancing out the value of the assets, a monetary payment is made 
instead of a transfer of goods. This is a considerable advantage particularly in cross-border 
cases not only for establishing the facts but also for the conduct of proceedings. This 
matrimonial regime also provides special protection for the matrimonial home, by means of 
a comprehensive prohibition on disposals by either spouse. Accordingly, the elective 
‘community of accrued gains regime’ embraces both the essence of separation of property 
and some elements of community of property. 
 
This solution having been reached, it seemed possible that other Member States of the 
European Union might be interested in this type of matrimonial regime and thus in acceding 
to the agreement, and accordingly the agreement makes specific provision for the 
accession of any Member State of the European Union.   
 
This agreement between Germany and France clearly has significance over and above its 
usefulness for these two countries and their citizens. Since only a partial consensus was 
possible at European level even on greater uniformity in jurisdiction and the law applicable 
in family law matters, there has hitherto seemed little point – except at a theoretical level – 
in discussing the harmonisation of substantive family law. The agreement has changed this.    
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Member States of the European Union may accede to the agreement without further ado. 
Accession should be an attractive option, since the fundamental principles of the new 
matrimonial regime created by the agreement are no doubt familiar from all European 
family law systems and its specific features are dictated by practicability. Offering this as 
an option alongside existing national matrimonial regimes also ensures that the individual 
countries do not need to break with their existing traditions, or even change them.     
 
In the interest of legal certainty for the married couples and families concerned it is to be 
hoped that the success of the work done on this agreement will be a motivation to continue 
on the road to harmonisation of both substantive and procedural law with the necessary 
circumspection but also with the necessary urgency.   
  

1. BACKGROUND 
 
1.1. Social and legal situation  

In Europe there are a great many couples living in a multi-national situation who 
subsequently separate. In 2007, 13% of divorces granted in the Member States of the 
European Union had a multi-national dimension. In Germany in 2008, some 11% of 
spouses had different nationalities at marriage, and at European level 13% of marriages 
had an international dimension, because the spouses were of different nationalities, lived 
separately in different countries or lived together in a country which was not their state of 
nationality.  
 
At the stage of separation and divorce these couples are faced with a confused legal 
situation. The various national rules of marital and family law, particularly as regards 
divorce and matrimonial property regimes, differ considerably. Issues of jurisdiction and 
the law applicable are insufficiently clarified by international rules, so resort has to be made 
to national rules for this purpose.  
 
This has generated a serious need for harmonisation of substantive family law at European 
level, since reaching a judgment in an individual case is complex, while the process is 
expensive for the couple and the outcome unpredictable. Consequently, on the one hand 
there is a great deal of legal uncertainty, while on the other hand the financially stronger 
spouse, who can afford legal advice, is at an advantage. 
 
The harmonisation of substantive family law in an EU context is problematic, since the most 
important task of such harmonisation would be to ensure the recognition of legal acts and 
in addition the European Union is unlikely to have a regulatory competence in this area. 
Furthermore, the persistent desire to retain traditions forming part of national identity has 
already led to the failure of negotiations on the Regulation on jurisdiction and the private 
law applicable in the event of separation and divorce (Rome III), giving rise to ‘enhanced 
cooperation’, by means of which individual states are now seeking to put the Regulation 
into practice at least among themselves. It therefore makes sense to begin with 
harmonisation at intergovernmental level. 
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1.2. Origins of the Agreement 

Close Franco-German cooperation in the field of family law goes back to the 1963 Elysée 
Treaty. On the occasion of the 40th anniversary of the signature of this Treaty, the two 
states issued a joint statement on 22 January 2003 setting out the benefits of a 
rapprochement between the two societies and of making progress at European level: ‘We 
are particularly seeking the presentation of Bills designed to harmonize legislation on civil 
law and especially family law… We must also reduce and eventually remove the remaining 
difficulties for citizens whose professional, family and personal lives are shared between 
France and Germany’.  
(http://www.deutschland-frankreich.diplo.de/Gemeinsame-Erklarung-zum-40,1129.html 1) 
 
To achieve this stated objective, the two countries opted for matrimonial property regimes 
as the substantive element of family law which seemed most susceptible to greater 
uniformity. This was the correct choice, since disputes between spouses concerning 
property are more a matter of arithmetic than of emotions and the evaluations necessary 
under matrimonial property regimes relate to economic goods and not to imprecise legal 
concepts.   
 
Work on the substance of the issue was begun in 2006 by a commission set up by the two 
countries' justice ministries, consisting of senior civil servants and practitioners, lawyers 
and notaries, and one university professor on the French side. The composition of the 
delegations was based on the idea that the usefulness of a joint matrimonial property 
regime essentially depended upon its acceptance by legal practitioners and by the couples 
concerned, and that it must prove its value in practice. 
 
In addition to the matrimonial property regimes existing in the states of Europe, the 
commission held extensive exchanges on each other’s national matrimonial property 
regimes, and it became clear that the practical application of national rules often differed 
considerably from preconceived views. It also revealed problems which could not be 
deduced from the legislative text and which were sometimes caused by the implementation 
of the law in practice.   
 
In the end, the commission decided to base the agreement on the matrimonial property 
regime of ‘community of accrued gains’. (German: ‘Zugewinngemeinschaft”, French: 
‘participation aux acquêts’).  
 

1.3. The matrimonial property regimes of the contracting states  

A summary of the essential elements of the national matrimonial property regimes, in 
particular the statutory regimes, should help understand the reasons for selecting the regime 
on which the agreement is based as well as the specific features of this regime. 

1.3.1. Matrimonial property regimes in Germany 
 
Three matrimonial property regimes exist in Germany: community of accrued gains (the 
statutory regime), separation of property and community of property.  

 
                                                 
1 Translator’s note:  For English text, see website of the French Embassy in the UK: http://www.ambafrance-
uk.org/40th-anniversary-of-the-Elysee,4066.html .  
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1.3.1.1. Summary  
 
The law of matrimonial property regimes in Germany still has as its purpose to achieve an 
equalisation of assets acquired during the marriage through the joint contribution of both 
spouses, of which wives generally acquire a lesser share owing to their reduced earning 
activity during child-rearing. The legal enforcement of this equalisation of accrued gains is 
an important issue in well-off families. For the rest, the adjustment often takes place by 
division of the assets without any prior calculation of the accrued gains. Less than 8% of 
divorce proceedings before the courts relate to disputes on the matrimonial property 
regime. Such cases normally end not with a court ruling but with the conclusion of a 
settlement. 

1.3.1.2. Community of accrued gains 
 
Community of accrued gains is essentially a separation of property for the duration of the 
marriage, at the end of which a private-law adjustment of the assets earned during the 
marriage is carried out. 
 
The ‘community of accrued gains’ regime comes into force automatically when the marriage 
is concluded. It is characterised by the fact that the spouses’ assets remain separate and 
that assets accrued even during the marriage remain in the ownership of the spouse by 
whom they were acquired. Consequently each spouse is liable only on his or her own 
account, and only in respect of his or her assets, for debts he or she has incurred. Each 
spouse is in principle free to manage and dispose of his or her assets during the marriage. 
Restrictions exist only in respect of disposal of the of the estate as a whole or of items 
forming part of the marital home which are the property of one spouse.    
 
An adjustment of the assets accrued during the marriage takes place when the matrimonial 
property regime comes to an end, i.e. on annulment, divorce, or termination of the 
matrimonial property regime by contract or as a result of a court judgment for the 
premature adjustment of accrued gains. If the matrimonial property regime ends with the 
death of a spouse, an overall adjustment of accrued gains under inheritance law may take 
place, whereby one quarter of the statutory portion is added to the statutory portion of the 
surviving spouse’s inheritance.    
 
The amount of the entitlement to the private-law adjustment is calculated by comparing 
the assets at the beginning of the marital property regime, usually at marriage, with that at 
the end. To that end, the value of each individual item in the initial assets is assessed in 
principle at the beginning of the marital property regime, i.e. on the date of marriage, and 
that of the final assets at the end of the marital property regime. To avoid changes in value 
as a result of inflation influencing the amount of the adjustment payment, the value of the 
items making up the initial assets is index-linked to general consumer prices and thus 
rendered comparable with the values of the final assets.    
 
The accrued gain of each spouse is the difference between his or her final and initial assets. 
If the accrued gain of one spouse exceeds that of the other spouse, the spouse entitled to 
adjustment receives half of the surplus. The amount of either the initial or the final assets 
being compared may be a negative figure. 
 
A claim for adjustment is aimed at the payment of a sum of money, with statutory 
provision for the possibility of deferred payment and for refusal to pay on the grounds of 
gross inequity in cases of hardship. However, to prevent gross inequity, the family court 
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may also rule that adjustment should take the form of the transfer of items of property 
from the assets of one spouse, though this hardly ever happens in practice.    
 
In addition to the special rules on accrued gains, this regime is also – like separation of 
property and community of property – subject to the rules of ‘Schlüsselgewalt’, i.e. the 
authority of both spouses to transact business to meet family necessities, and of 
presumption of ownership. The former rule enables each spouse to carry out transactions 
which also affect the other spouse to meet the reasonable needs of family life, thus 
creating obligations and entitlements for the other spouse; the latter creates the legal 
presumption, for the protection of creditors, that movable property in the possession of one 
or both spouses belongs to them.  

1.3.1.3. Separation of property 
 
The matrimonial regime of separation of property is characterised by fact that the spouses 
relate to each other in property law terms as if they were strangers. Each manages his or 
her own property, property relationships are based on general property law principles and 
there is no adjustment of assets at the end of the matrimonial property regime. Only in 
exceptional cases may ‘non-specific gifts between spouses’ (Ger. ‘unbenannte 
Zuwendungen’), a concept developed in the case law, be reversed in accordance with the 
principle of frustration of contract, if the outcome of the breakdown of marriage would 
otherwise be unacceptable in property law terms.   
 

In practice, separation of property is the only matrimonial regime other than the statutory 
‘community of accrued gains’ regime which is of any importance. This is partly due to the 
fact that it is envisaged as an auxiliary statutory regime, for use in cases where the 
statutory regime is ruled out by contract and no agreement has been made on any other 
regime, if there is a premature adjustment of accrued gains or if a final and binding 
judgment has been made terminating the community of property. Separation of property 
may also be agreed by contract. In practice, separation of property is mostly selected with 
a view to protecting a business or a spouse’s participation in a business from claims for an 
adjustment of accrued assets which would endanger the liquidity of the business. 

1.3.1.4. Community of property  

 
Community of property is in practice rarely used. One reason for this may be that it 
consists of five separate sets of assets, each of which may be subject to a different legal 
treatment, and that it may offer insufficient protection against disposals by the spouse who 
manages the assets. The attractiveness of this matrimonial regime is also diminished by 
the fact that each spouse is personally liable for obligations entered into by the other.   

1.3.1.5. Matrimonial property regimes in France 
 

In France there are four matrimonial property regimes: the statutory regime of joint 
ownership restricted to property acquired after marriage (Fr. ‘régime légal de communauté 
réduite aux acquêts’) and the elective regimes of community of property, separation of 
property and community of accrued gains (Fr. ‘participation aux acquêts’). 
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1.3.1.6. Regime of joint ownership restricted to property acquired after marriage 
 
The regime of joint ownership restricted to property acquired after marriage recognises 
three sets of assets: the total marital property jointly or separately earned by the spouses 
during the marriage, and each spouse's own property. 

In respect of the total movable and immovable property of the spouses there is a 
presumption of joint ownership, which may be refuted.   

The joint marital property includes the spouses’ income, including their income from work, 
property from their activities (e.g. founding a shop or business during the marriage) and 
compensation to the spouses which is not linked to a specific individual (e.g. redundancy 
settlement).  

Spouse’s own property includes property which belonged to the spouse before marriage, or 
which he or she acquired gratuitously by inheritance, gift or legacy, personal items of 
property, non-transferrable debts and interest, claims and compensation replacing own 
property (e.g. insurance payment for damage to immovable property forming part of the 
spouse's own property) and property obtained in replacement of own property or through 
the use or re-use of own funds.   

Each spouse manages his or her own property and income from the exercise of his or her 
profession independently, less their contribution to household expenses. Each is in principle 
equally entitled to manage the joint marital property. Acts undertaken by one spouse are 
effective in respect of the other. The law provides for exceptions to this principle for 
significant acts in respect of which joint management is necessary, such as gratuitous 
disposals of the joint marital property and major assets such as immovable property, shops 
or businesses which are dependent on the marital community or non-transferrable 
partnership rights (e.g. shares in a registered partnership).   

In addition, the consent of both spouses is required to incur the liability of the marital 
community in contracting a loan or becoming a guarantor, in view of the risks which such 
acts entail for the family’s assets. For the rest, a spouse's liability extends only to his or her 
own property and income.   

Where one spouse has conducted a legal transaction concerning the joint marital property 
without the consent of the other spouse, even though such consent was required, the latter 
may either subsequently consent to the transaction or apply for it to be declared null and 
void within two years of its coming to his or her notice.    

Where the spouse who is required to give his or her consent to a legal transaction is unable 
to express his or her opinion, or refuses to do so for reasons which are not justified by the 
interests of the family, the other spouse may be empowered by a court to conclude such 
legal transaction. In the event of permanent legal incapacity or ineligibility of one spouse, 
the other spouse may be empowered by a court to act in his or her place in the exercise of 
his or her rights. In exceptional cases one spouse may apply for a court order for the other 
spouse’s right to manage and use his or her own property to be ceded in the former’s 
favour. Finally, in urgent cases, if a spouse grossly neglects his or her duties and 
jeopardises the interests of the family, the 'régime primaire’, which is binding on all marital 
property regimes, permits the other spouse to apply to a court to take all appropriate 
measures within a given period to protect his or her own property and the joint marital 
property. 
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The division of debts depends on the date on which the debt was contracted and the nature 
of the debt. Debts which were incurred before the marriage or which encumber gifts or 
legacies made to a spouse during the marriage remain that spouse’s own debts. In such 
cases creditors may in principle only take that spouse’s own property and income into 
account in meeting their claims. In respect of debts incurred during the marriage, creditors 
may call on the joint marital property irrespective of which spouse incurred the debt, 
provided each spouse is entitled to enter into commitments on behalf of the marital 
community. However, not all debts are ultimately borne by the marital community: as soon 
as the marital property regime is terminated, the marital community has a right to 
compensation in respect of personal debts it has settled.  

 
Debts incurred for the purpose of housekeeping and child-rearing are ultimately borne by 
the marital community, as is maintenance owed by one spouse and expenditure relating to 
usufruct (e.g. running costs linked to the joint marital property and the spouses' own 
property, e.g. insurance, land tax, minor repairs, etc.). 
 
The termination of the marital property regime takes place in the event of the death of one 
spouse (or a court declaration of a missing spouse as dead), divorce, legal proceedings for 
separation of property or termination of the marital community or a change in the marital 
property regime. A notary inventorises the joint property, evaluates it and then calculates 
the equalisation owed by the marital community to the spouses and vice-versa. Finally he 
ascertains the amount of the debts ultimately borne by the marital community or the 
spouses.   

1.3.1.7. Community of accrued gains 
 
The fundamental structures of this property regime are similar to those of the community 
of accrued gains regime under German law (1.3.1.2.).  
 
However, there are differences with regard to restrictions on disposals, and to evaluation. 
The right to dispose of the property as a whole is not dependent on the consent of the 
other spouse. No increase in the value of items of property forming part of the initial assets 
and still present among the final assets is taken into account, since such assets are treated 
at both points as having their value as at the end of the matrimonial property regime.    
 
Furthermore, unlike in German law, one spouse may give away or wastefully spend during 
the marriage assets which belonged to him or her at the beginning of the marriage or were 
given to or inherited by him or her during the marriage without their being included in the 
calculation of the final assets.   

1.3.1.8. Separation of property and community of property 
 
Both French matrimonial property regimes are so similar to the corresponding German 
models (see 1.3.1.3., 1.3.1.4.) that there is no need for our purposes to discuss them in 
more detail here. 
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2. THE AGREEMENT ON AN ELECTIVE ‘COMMUNITY OF 
ACCRUED GAINS’ REGIME: COMMUNITY OF ACCRUED 
GAINS AS A EUROPEAN MODEL 

2.1. Summary 

The commission set up by Germany and France agreed in summer 2007 that (only) an 
elective marital property regime would be created and that it would be based on the 
‘community of accrued gains’ model existing in both countries.  
 
The alternative, to offer two parallel matrimonial property regimes, one based on 
community of accrued gains, the other on the regime of joint ownership restricted to 
property acquired after marriage, was rejected as being too complicated.   
 
There was also agreement that the rules of the elective matrimonial property regime to be 
created should be confined to the area of property law and that the making of rules on 
inheritance law, the enforcement of judgments or other areas of law should be avoided.  
 

2.2. Individual rules 

The substance of this matrimonial property regime is based to a large extent on the 
‘community of accrued gains’ regimes already existing in France and Germany. The elective 
community of accrued gains will also be very similar to community of accrued gains 
regimes in other European legal systems. It therefore seems sensible to consider the 
substance of the regime by observing the ways in which it differs from the national (French 
and German) systems. This will also show the difficulties which the commission had to 
overcome in the course of elaborating rules on which a consensus could be reached. 
 

2.3. Specificities as compared with national regimes 

The following specificities of the regime should be highlighted: 
 
Right to dispose of the marital home 
Capping ceiling 
Compensation for pain and suffering 
Gifts made from the initial assets 
Evaluation, particularly of immovable property 
Compensation for inflation 
 

2.3.1. Right to dispose of the marital home 
 
The protection of the marital home conferred by Article 5 goes perceptibly beyond that 
provided under German law. Whereas in Germany a home which is the sole property of one 
spouse is protected from disposals only if it forms an integral part of that spouse’s 
property, the elective matrimonial property regime imposes a blanket prohibition on 
disposals and a requirement for the other spouse’s consent. This restriction covers all legal 
transactions relating to the protection of the family home, which means that tenancy 
agreements, too, may not be unilaterally amended, still less terminated, by one spouse. 
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This extension of protection was regarded as entirely desirable by the German side, since in 
practice the marital home in is of particular importance and should enjoy special protection. 
In any case no discussion was possible on increasing protection to this extent, since the 
mandatory rules of the French ‘regime primaire’ had to be complied with. This compromise 
was also reached rapidly because it was in the interest of ensuring that the legal 
consequences of the two property regimes were as far as possible alike.  

2.3.2. Capping ceiling 
 
Article 14 of the agreement provides that claims for adjustment of accrued gains are to be 
limited to half the value of the property of the spouse against whom the claim is made. This 
rule too, which was considered in Germany in the course of reform of the adjustment of 
accrual of gains but never became law, differs from the German statutory matrimonial 
property regime and was included in the agreement at the request of the French 
delegation. 

2.3.3. Compensation for pain and suffering 
 
As regards compensation for pain and suffering the question is whether such compensation 
should form part of the joint marital property.     
 
This question, and thus the question whether compensation paid for pain and suffering 
should be taken into account when calculating the initial assets, is regularly raised in 
Germany, and was considered during last year's reform of the law. The question continues 
to be answered in the negative in Germany, and consequently compensation for pain and 
suffering is treated as part of the joint marital property. In France, on the other hand, 
compensation for pain and suffering paid to one spouse is counted as part of that spouse’s 
initial assets, and the other spouse accordingly does not participate in its ownership. 
 
Article 8(2) of the agreement takes the French line.  
 
Precisely because opinions in Germany on this point differ and the agreement offers an 
alternative to the  German statutory rule, this was a welcome option for the German side.    
 

2.3.4. Gifts made from the initial assets 
 
The provisions of Article 8(3), subparagraph 2, and Article 10(2)(1)(b) also differ from the 
corresponding German rules on the community of accrued gains. Article 8 excludes from 
the calculation of the initial assets items which one spouse has gifted to a relative in the 
direct line during the period of the matrimonial property regime. However, where items 
thus gifted increase in value during the period of the marital property regime as a result of 
[improvements carried out using] resources independent of the initial assets, such increase 
is to be counted as part of the final assets (Article 10).    
 
The inclusion of this provision borrowed from French law met with some resistance from 
the German delegation, as it complicates the simple model – desirable from a German point 
of view – of balancing accounts only at two points in time, the beginning and end of the 
matrimonial property regime. In principle, no ‘interim balance’ should be drawn up in 
respect of individual items of property, and the German delegation felt that including such a 
feature involved the risk of major disputes between spouses. However, it had to be 
conceded that such a provision would achieve a broad consensus among the spouses 
concerned and would reflect their sense of justice.    
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2.3.5. Evaluation, particularly of immovable property 
 
Under the terms of Article 9(2), increases in the value of land already included in the initial 
assets do not form part of the accrued gains. For the rest, increases in value during the 
course of the marriage are taken into account.  
 
This was the result of long negotiations on the issue of whether to take into account 
reductions and/or increases in value between the times of evaluation of the initial and final 
assets. 
 
While the French understanding is that the value of items of property in the initial assets 
must in principle be assessed at the value which such items have at the end of the 
matrimonial property regime, under German law, by contrast, such items are evaluated 
twice, once as part of the initial assets at the start of the matrimonial property regime, and 
again in the final assets at the end of the regime, and such values thus generally differ 
widely. 
 
The delegations decided that the evaluation of assets should in principle be treated in 
accordance with German model and that items covered by Article 9(1) forming part of the 
initial assets should be assessed at the value which they had on the date on which the 
matrimonial property regime began.    
 
One significant exception to this general rule is, however, made in Article 9(2) in respect of 
immovable property which already formed part of the initial assets. Such property is 
assessed at its value on the date of termination of the marital property regime. In the 
event of sale, the basis for assessment should be the value on the date of sale or 
replacement. Alterations to the state of the property during the marriage, however, are not 
taken into account in its evaluation for the purposes of the initial assets.   
 
The German delegation was able to assent to this provision based on the French point of 
view to the extent that it normally concerns increases in value which occur without any 
action on the part of the spouses and are thus not jointly earned, such as changes in value 
resulting from a change of land use planning (agricultural land becoming building land). 
This provision was also made easier to accept by the fact that alterations to the property 
carried out during the course of the marriage, and thus generally earned by both spouses 
jointly, are specifically taken into account in that they are excluded from the assessment of 
the initial assets, and thus form part of the accrued gains. While this provision may give 
rise to another evaluation issue, the underlying thinking is clear. It should be acceptable in 
practice and reflect people’s sense of justice.   

2.3.6. Compensation for inflation  
 
Finally, the commission had to deal with the problem of the index-linking under German 
law of items of property in the initial assets aimed at rendering such items comparable with 
those in the final assets. Accordingly an adjustment is made for inflation. 
 
Since French law does not allow index-linking, at least not linking to the general price index 
or the prices of goods, products and services where this has no direct connection with the 
activity of one of the parties, a solution needed to be found which did not conflict with this 
ban on index-linking. Article 9(3) (cf. also Article 11(3)) therefore provides a separate rule 
governing compensation for inflation linked to average rates of change in general consumer 
prices in the contracting states. In view of the wish to open up the agreement to other EU 
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Member States this reference point was arrived at by the commission following careful 
efforts to ensure that such a reference point existed in all European countries.    
 

2.4. Scope and accession clause 

During its work the commission became increasingly convinced of the possibility of reaching 
compromises, and not only in a Franco-German context. It felt sure that other nations 
could also agree to the compromises that had been found. Accordingly the scope of the 
agreement was worded in such a way that spouses could make use of it if their matrimonial 
property regime was subject to the substantive law of one of the contracting states - i.e. 
not just Franco-German couples. Furthermore Article 21(1) provides that, following the 
entry into force of the agreement, any Member State of the European Union may accede to 
it. It appears that several states have already shown an interest.   
 

2.5. Entry into force  

The signature of the agreement by Germany and France on 4 February 2010 has to be 
followed by ratification in both countries. 
 
For Germany, an initial draft ratification act has been prepared, dated 14 September 2010. 
Once this has been adopted and enters into force, the elective ‘community of accrued gains’ 
matrimonial property regime will apply in Germany (http://www.bmj.bund.de/files/-
/4712/10-09-14-%20RatifizierungsG.pdf ). This is scheduled to take place in summer 2011. 
 
In Germany the elective property regime will be incorporated into the Civil Code as a new 
Chapter 4 of Section 1519, following the existing matrimonial property regimes. It is also, 
in Germany, intended to be open to partners in a registered partnership (same-sex 
couples) and to be accorded the same tax advantages as an adjustment of accrued gains 
on the basis of the German statutory matrimonial property regime.   
 
This makes the elective community of accrued property regime particularly attractive from 
a German point of view, since in Germany it is the tax advantages of the statutory 
matrimonial property regime which are often crucial to its retention or selection.  
 

3. SUMMARY AND PROSPECTS FOR THE FUTURE 
 
The agreement signed on 4 February 2010 on an elective ‘community of accrued gains’ 
matrimonial property regime is the first instance of the adoption of a uniform rule of 
substantive family law in Germany and France.    
 
The conclusion of the agreement refutes the view that substantive family law is not 
susceptible of harmonisation. On the contrary, the need to create legal certainty and 
simplify the resolution of family law problems with an international dimension is so great 
that it is shown that legal traditions can be modified.  
 
With the elective community of accrued gains regime a new matrimonial property regime 
has been created for reasons which give priority to practicability.   
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In its work the commission was aware that it is more closely in accord with the natural 
sense of justice that a couple should manage their goods jointly, from a ‘common pot’, and 
that the national models providing for community of property are in the majority in Europe.  
At the same time, however, it was very important that the division of property should be 
practicable and that that it should be possible to balance the accounts of the two sides.  
The separation of assets considerably simplifies the division of marital property particularly 
when it comes to cross-border legal transactions. Furthermore, the inclusion of the 
limitation on disposals means that a significant element of the 'régime primaire' and of the 
community of property principle has been retained, namely that it should not be possible 
for one spouse alone to dispose independently of the family home, which is generally their 
most significant asset. Another consideration is that the community of accrued gains 
regime – which combines separation of property with a claim to economic equalisation – 
can be seen as representing the more modern solution, in the light of the equal rights and 
responsibilities which it accords both partners  
 
On the assumption that there is no European regulatory competence for the area of 
substantive family law, it made sense to establish a bilateral treaty permitting accession by 
other Member States of the European Union.     
 
The success of this bilateral solution will be gauged not only in terms of the number of 
couples who make use of this elective matrimonial property regime. We should also 
observe whether this first step towards the harmonisation of substantive family law is 
imitated, and not only in the field of matrimonial property regimes. If it is, this Franco-
German project will have represented a decisive step towards the harmonisation of family 
law in Europe.   
 
In areas other than that of matrimonial property regimes, the development of such projects 
will require time and patience. However, given the increasing mobility of people and the 
resultant growing number of legal disputes with an international dimension, the people 
concerned need answers. We should no longer hesitate to provide these answers.  
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