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EXECUTIVE SUMMARY 
 
Scope and definition of concession contracts have been discussed controversially since the 
first European procurement directive in 1971. Directive 2005/18/EC defines both works and 
service concessions as “a contract of the same type as a public contract except for the fact 
that the consideration for the works to be carried out /provision of services consist either 
solely in the right to exploit the service or in this right together with payment”. The 
definition is broad and unclear especially with regard to the term “right to exploit” and 
therefore causes considerable uncertainty in the Member States. 

Historically it is not clear why concessions were at all subject to a specific regime in 
comparison to “normal” public contracts. The outcome of the discussion is an inconsistent 
patchwork of rules on both EU and Member State level (public sector Directives, Public 
transport Regulation, Interpretative communication of the Commission). 

The main problem is to draw a clear distinction between public contracts and concessions. 
That is inter alia the reason why the ECJ had to deal with a number of cases especially with 
regard to service concessions trying to give guidelines on distinguishing between public 
contracts and concessions. The analysis of the ECJ case-law, however, shows that even the 
ECJ does not distinguish consistently between the two types, especially when it comes to 
the interpretation of the term “right to exploit”. Furthermore, it is not clear from the 
existing rules and the ECJ case law how to award a concession complying with the 
fundamental rules of the Treaty. 

Consequently, it has to be considered whether there is a need for action on the EU-level. 
An update of the interpretative communication might not be enough as it would not solve 
the interpretative problems in a sustainable way. It is questionable whether a separate law 
for concessions or all Public Private Partnership (PPP) contracts involving significant risk 
transfer would bring any added value as there would still remain the problem of 
distinguishing between public contracts and concessions to decide which rules are 
applicable. The same concerns would apply regulating special rules for (service) 
concessions within the Public Procurement Directives. 

In the end it should be considered to cover concessions by the existing Public Procurement 
Directives making clear that the existing procedures are suitable for all types of PPP and 
concessions. This option may solve the problem in distinguishing between public contracts 
and concession and may provide clear rules how to award a concession contract. It should 
also be considered whether the provisions of the Directive are sufficient to gain flexibility in 
awarding complex contracts which involve a significant transfer of risk.  
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1. INTRODUCTION 
 
At European level there has been considerable discussion regarding concession contracts 
since the first procurement directive in 1971. Since the beginning the Member States could 
not find an agreement whether or not service concessions should fall into the scope of the 
public procurement Directives. With the increasing use of PPP (Public Private Partnerships) 
concessions the question which rules apply has become a big issue for public procurement 
players. Starting with the Green Paper on PPP and Community law on public contracts and 
concessions1 the European Commission launched a debate about the current legal 
framework. 

The term “PPP” is not defined in European law and covers all kinds of cooperation between 
public authorities and the private sector. If cooperation is based solely on a contractual 
link, PPP can either be characterised as public contract or concession. In the following it will 
be explained why it is currently necessary to distinguish between these two forms, 
especially in the case of a service concession, and if – from a legal point of view – it is 
necessary to keep this distinction. The paper also analyses if works and service concessions 
should follow the same rules.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
1 COM/2004/327 

IP/A/IMCO/NT/2009-12 2                                                     PE 429.994



Policy Department A: Economic and Scientific Policies 
____________________________________________________________________________________________ 

 
 
 
2. CURRENT SITUATION / STATE OF PLAY 
 
2.1 Background   
 

2.1.1 Definition 

Concessions are a special form of public procurement. The new Procurement Directive 
defines both works and service concessions in Art. 1 (3) and (4) Dir 2004/18/EC:  

"Public works concession" is a contract of the same type as a public works contract except 
for the fact that the consideration for the works to be carried out consists either solely in 
the right to exploit the work or in this right together with payment.2 

A typical works concession is for instance the construction and operation of a light railway, 
whereby the contractor receives the proceeds of the sale of tickets.  

"Service concession" is a contract of the same type as a public service contract except for 
the fact that the consideration for the provision of services consists either solely in the right 
to exploit the service or in this right together with payment. 

Under a typical service concession the service provider bears the cost of providing the 
service and obtains revenue from the user to cover those costs.  

Examples include a contract for a firm to operate a local authority leisure centre and to 
obtain remuneration from payments made by the public to use the centre; an arrangement 
for a firm to operate a transport service – such as a tramway or river-ferry service – and to 
obtain payment by charging passengers; and an arrangement for a private firm to operate 
a registry, with remuneration being provided through search fees. 

The terms “public contract”, “works”, and “services” are also defined by Directive 
2004/18/EC. The only parts of the definitions, which are not defined, are “the right to 
exploit” and “together with a payment”. Unfortunately this “right to exploit” is the main 
criterion for distinction between public contracts and concessions. Reading the definition 
word by word must lead to the assumption that any public contract, which contains a right 
to exploit, would be a concession, even if the payment would cover almost all the costs3. 

This wide and unclear definition, especially of the key terms, leads to a great number of 
misunderstandings and misinterpretations which the European Commission and the ECJ 
have tried for years to clarify without great success (see below 2, 3 and II.).   

2.1.2 Historical context 

Whereas works concessions with a value to or greater than the actual threshold are 
partially covered by Directive 2004/18/EC (see below: publication in the OJEU, minimal 
time limits for submission of interest), service concessions are expressly exempt (Art. 17) 
and subject solely to the principles derived from the Treaty, (transparency, equal 
treatment, proportionality, mutual recognition).  

In the case of the Utility Directive 2004/17/EC both works and service concessions do 
expressly not fall under the scope of the directive (Art. 18). Nevertheless, both types are 
defined in Art. 1 (3) a /b and are also subject to the principles derived from the Treaty4.  

Due to the different rules applying it is currently crucial to distinguish between the different 
types of contracts/concessions.  

                                                 
2 This definition was already contained in the old directive 93/37/EEC of 14 June 1993 concerning the coordination 
of procedures for the award of public works contracts (Art.1 d)) 
3 Sitsen, Die Dienstleistungskonzession – ein Auslaufmodell?, IR 10/2009, 223 
4 Interpretative Communication on Concessions, C 121/2000, 3.3 
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The concessions only subject to the Treaty principles for instance do not fall into the scope 
of the remedies Directive and therefore lack of effective legal protection.  

Historically it is not clear why concessions were at all subject to a specific regime. 

One argument could be that the nature of most concessions requires more flexibility than is 
possible under the current Procurement Directives. On the other hand, the European 
Commission already stated in the interpretative communication on concessions that “more 
and more public contracts are the subject of complex legal arrangements”.5 That is for 
instance the case for most of PPP- public contracts. These contracts are complex, have a 
long duration due to the life-cycle concept and need more flexibility than “simple” public 
contracts, but fall nevertheless into the full scope of the Procurement Directives.  

Furthermore it is interesting to see that the GPA (WTO- General Procurement Agreement) 
does not distinguish between public contracts and concessions. Under the GPA there is no 
exemption for service concessions. This would mean that service concessions have at least 
to follow the award procedure laid down in the GPA. 6   Apparently most of the Member 
State does not care about these rules. Only three Member States have at all adopted 
national laws to lay down rules governing the award of (works) and services concessions.7 

As far as services concessions are concerned the European Commission proposals of the 
first Service Directive (92/50/EEC) had contained express provisions for regulating 
concessions analogous to those existing in the former Works Directive for public works 
concessions. The initial rationale given by the commission for their inclusion appeared in 
the 10th recital of the proposal, where the commission stated that 'in order to ensure 
coherent award procedures, public service concessions should be covered by this directive 
in the same way as Directive 71/305/EEC applies to public works concessions‘.8 However 
the council had deleted them because of “wide divergence of national practices in matters 
of public services concessions”9. This would lead to a situation of great imbalance in 
regulation. 10 The proposal for the Utility Directive (97/531/EEC) contained provisions for 
regulating service concessions as well. The council, with the argument that concessions 
existed only in one Member State and further study was needed, deleted these 
provisions.11 In its written observations, Austria points out that that opposition was 
motivated by the fact that in some Member States concessions were only granted by public 
(administrative) acts which would therefore have fallen outside the commission's proposed 
definition which was based on concessions being granted pursuant to consensual contracts 
governed by private law. This was recognised, if regretted, by the commission itself in its 
communication to the European Parliament concerning the common position.12 

One possible explanation given in the literature for exempting service concessions is a 
political reason. Pünder states that the exemption for service concessions has arisen as a 
consequence of a compromise offered to the French to protect certain of their industries 
from the effect of the Procurement Directive.13  

All in all it is difficult to understand why service concessions that are often used for complex 
and high value projects are entirely excluded from the EU Directives.  

Since the Commission’s Green Paper on public-private partnerships and Community law on 
public contracts and concessions14 the commission tries to evaluate the need of detailed 
regulations for both works and service concessions.  

                                                 
5 Interpretative Communication on Concessions, C 121/2000, 2.1.2 
6 Walz, Die Bau- und Dienstleistungskonzession im deutschen und europäischen Vergaberecht, p. 31 
7 Green Paper on PPP and Community Law on public contracts and concessions, COM/2004/327, 31. 
8 ECJ, Teleaustria, Para. 21 of the Opinion, C-324/98, 07.12.2000  
9 Guide to the Community Rules on Public Procurement of Services, Dir. 92/50/EEC 
10 ECJ, Buchhändler-Vereinigung, C-358/00, Rn. 25 with further details as well as Ullrich, 
Dienstleistungskonzessionen und europäisches Vergaberecht, ZVgR 2000, 85, 86, 12.12.2002 
11 ECJ, Teleaustria, para. 50 of the judgement, C-324/98, 07.12.2000  
12 ECJ, Teleaustria, para. 21 of the Opinion, C-324/98  
13 Pünder, Kompendium des Vergaberechts, Öffentlicher Auftrag, para. 32 
14 COM/2004/327, 30.04.2004 
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According to the last documents, the commission intends to launch a legislative initiative 
and is now assessing the impact of the different options to provide legal certainty.15 The 
European Parliament supported this intention.16 

2.1.3 Other forms of concessions 

Besides works and service concessions it is worth mentioning that supply concessions do 
not exist. Generally if a concession contains elements of supply procurement, this would 
always be part of the services provided by the private partner. It is not thinkable to give 
the supplier a right to exploit (what? against whom?)  

It is also necessary to distinguish above-mentioned concessions from other forms of 
concessions. Acts whereby a public authority authorises the exercise of an economic 
activity are sometimes also called concessions but do not contain any procurement (for 
example: taxi concessions) and therefore do not fall into the scope of any procurement 
rules or principles.17 

 

2.2 Existing legislation and guidelines 
2.2.1 Public sector Directive 

As already seen above only the public sector Directive 2004/18/EC contains some 
provisions regulating the award procedure of works concessions (Title III of the Directive 
2004/18/EC). The provisions are almost the same as in the former Works Directive. Only 
Art. 61 contains a new provision concerning the award of additional works to the 
concessionaire. It is important to notice that although works concessions fall into the scope 
of the public sector Directive, the main procedural provisions as for instance the choice or 
type of procedure to award concessions do not apply. The Directive only regulates 
publication and time limit for the tenders as well as subcontracting. For all the other 
questions one has – like for service concessions – to follow the EC Treaty principles. 

2.2.2 Public transport regulation 

On December 3, 2007 the EU has agreed a new regulation on public passenger transport 
services (1370/2007), which introduces standard Europe-wide rules on the procurement of 
contracts for passenger transport services. This includes a requirement to tender contracts 
– including concessions – in accordance with a procedure set out in the regulation. 
However, the procedure set up in Art. 5 of the regulation is not very detailed and for this 
more flexible than that provided by the procurement Directive:  

Art. 5 (3): Any competent authority which has recourse to a third party other than an 
internal operator, shall award public service contracts on the basis of a competitive 
tendering procedure, except in the cases specified in paragraphs 4, 5 and 6. The procedure 
adopted for competitive tendering shall be open to all operators, shall be fair and shall 
observe the principles of transparency and non-discrimination. Following the submission of 
tenders and any pre-selection, the procedure may involve negotiations in accordance with 
these principles in order to determinehow best to meet specific or complex requirements. 

2.2.3 Treaty principles 

Unless one of the above-mentioned provisions is concerned, the award of concessions 
(works and service) is “only” subject to the principles of the Treaty such as equal 
treatment, transparency, proportionality and mutual recognition.  

                                                 
15 Communication from the Commission to the European Parliament, the Council, the Economic and Social 
Committee and the Committee of the Regions on Public-Private Partnerships and Community Law on Public 
Contracts and Concessions, COM/2005/569, 15.11.2005 , Preliminary Considerations and Key Contents of Possible 
Initiative on Concessions (CC/2007/12EN, 21.06.2007).  
16 Weiler Report, A6-0363/2006, 16.10.2006. 
17 ECJ, Interpretative Communication on Concessions, C-121/2000, 2.4 
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These principles have been explained and interpreted by the ECJ case-law. Without a 
careful and detailed analysis of the ECJ-Jurisprudence it is impossible to find out the scope 
and the content of the principles, i.e. how to correctly award a concession.  

2.2.4 Interpretative communication 

Due to the above-mentioned problems of understanding the EC Treaty principles, the 
Commission has adopted in 2000 an Interpretative Communication on Concessions18, which 
tries to explain the scope and the content of the principles. As a matter of fact the 
communication mainly summarizes and explains the existing ECJ case law. Unfortunately 
the communication failed to clarify sufficiently the applicable rules for concessions. Indeed 
both legal practice and doctrine show that – in spite of further clarification provided by the 
ECJ – the requirements of the EC Treaty are still understood in different ways.19    

 

2.3 Consequences  
2.3.1 Patchwork of rules 

In practice both contracting authority and private partners encounter major problems when 
it comes to the award of concession. They have not only to distinguish between public 
contracts and concessions and between works and services to find out which set of 
provisions might apply. If they choose the concession they do not even have clear 
provisions they could follow. As there is no Europe wide legislation and most of the Member 
States did not adopt national legislation, each contracting authority is free to set out its 
own rules for the award of concessions. As mentioned above, due to the misinterpretations 
of ECJ-rulings, there is not uniform application of the Treaty principles.  

Furthermore, service concessions do not fall into the scope of the remedies Directive. 
Therefore it is particularly difficult for bidders to bring a case against the award of 
concessions for review before national courts.   

All this might diminish EU-wide competition in the area of concessions.  

2.3.2 Difficulties in distinction 

An even bigger problem is the difficulty in distinguishing between public contract and 
concessions on one hand and between works and service concessions on the other hand. 

It is one of the key questions in the ECJ- Jurisprudence to delimit the scope of each type of 
contract (see Chapter 3). Especially when it comes to contractual PPPs, the legal 
arrangements may have elements of both public contracts and concessions. Indeed, it is 
possible that a contract designated as concession becomes during the negotiations a public 
contract because some of the crucial risks were re-transferred to the public authority. 

In practice it is very often the case that a concession involves works and services, since 
work concessionaires often provide services to users on the basis of the structure they have 
built.  

2.3.3 Misuse of service concessions 

Due to the difficulties in defining a contract as service concession, it can be observed that 
some contracting authorities take advantage of these uncertainties and justify their direct 
awards with the concept of service concession, even if the contract should be characterised 
as public contract. Of course, the bidder could file a case before the national court. 
However, considering the great difficulties arising from the unclear definition of 
concessions, it is not predictable for the bidder to get his right.  

                                                 
18 ECJ, C-121/2000, 29.04.2000 
19 Communication from the Commission to the European Parliament, the Council, the Economic and Social 
Committee and the Committee of the Regions on Public-Private Partnerships and Community Law on Public 
Contracts and Concessions, COM/(2005/569, 15.11.2005, para. 3.2; see also below II. 
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3. ANALYSIS OF THE ECJ CASE LAW 
 

3.1 Work concession 
The ECJ has not dealt a lot with work concessions.  

In Makedoniko Metro20 the ECJ had to deal with a contract in respect of the planning, 
construction, self-financing and operation of an underground railway. During the procedure 
the parties raised the question whether the contract must be considered as a public works 
contract or a works concession. The ECJ, however, simply referred to the fact that the 
order for reference does not indicate whether the contract at issue is a public works 
contract or a public works concession within the meaning of the Directive. According to the 
ECJ it is not for the Court, on a reference for a preliminary ruling, to resolve that question 

In the Auroux-case21 the ECJ did not have to deal directly with public work concessions. 
The national court referred a question to the ECJ for preliminary ruling asking whether an 
agreement under which one contracting authority engages a second contracting authority 
to carry out a development project for a purpose of general interest constitute a public 
works contract. The ECJ answered in the affirmative stating inter alia that the agreement 
was concluded for pecuniary interest. Under the terms of the agreement, the second 
contracting authority received a sum from the first contracting authority. Additionally, the 
second contracting authority was entitled to obtain income from third parties as 
consideration for the sale of the works executed. The ECJ did not elaborate on the problem 
of a work concession although the consideration for the works carried out consisted partly 
in the right to exploit the work. 

However, work concessions will, in the near future, come to the attention of the ECJ in the 
“Helmut Müller” case22. Advocate general Mengozzi recently published his opinion. One of 
the questions was whether the award of a work concession is possible if the concessionaire 
is the owner of the property and whether a work concession must be of temporary nature. 
The advocate general states that it is not possible to award temporary work concessions. 
He argues that the economic risk (which is a precondition of a work concession according to 
the Directive) follows from the temporary nature of the concession. An economic risk is 
excluded when awarding a concession for an unlimited period. Additionally, he states that a 
concession cannot be awarded to the owner of the property. This would stay in contrast to 
the “right to exploit” the work as a precondition of a work concession according to the 
directive. 

A decision of the ECJ will not be expected before summer 2010. Until then, no opportunity 
was given to the ECJ to deal with work concessions in detail. 

 

3.2 Service Concession 
Contrary to work concessions the ECJ had to deal with a large number of cases concerning 
service concession.  

One of the first cases decided by the ECJ was the Telaustria case23. That case concerned a 
request for a preliminary ruling by the Austrian Federal Procurement Office in the context of 
a dispute over a procedure run by Telekom Austria. The arrangement in question was one 
for compiling and producing telephone directories under which the service provider was 
permitted to exploit the directories for commercial purposes.  

                                                 
20 ECJ, C-57/01, 23.01.2003 
21 ECJ, C-220/05, 18.01.2007 
22 ECJ, C-451/08 
23 ECJ, C-324/98, 7.12.2000 
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According to the ECJ the contract at issue is not covered by the Directives by reasons of the 
fact that the consideration provided by the first undertaking to the second consists in the 
second obtaining the right to exploit for payment its own services. In response to a 
question on whether the directives apply to concessions the ECJ concluded that “public 
service concession contracts” do not fall within the (old) Directive24.  

In the following years the ECJ handed down various rulings on service concessions25. 

Generally, the ECJ confirmed the reasoning of Telaustria in the following cases. The 
analysis of the rulings shows that the ECJ always had to deal with the same problems 
concerning service concessions, which are mainly the distinction between public service 
contracts and service concession (see in the following a.) and the procedure to award a 
concession (see in the following b.).  

Until 2002 the ECJ already considered a contract as a service concession when the 
contracting authority granted a simple exploitation right26. From 2002 onwards the ECJ 
tried to give more guidance on the preconditions of service concessions and the question 
how to award a service concession27 (see in the following a. and b.). 

Most of the cases were decided on the basis of the old Directives28. Only the two recent 
judgements Orthopädie Schuhtechnik and Eurawasser are based on the new Directives 
2004/17/EC and 2004/18/EC. The definition of service concessions in Art.1 (4) of the 
directives parallels the definition of a works concession in the old directive. The concept of 
a service concession developed in the ECJ jurisprudence is already based on this definition 
of works concessions, and thus remain relevant in interpreting the concept of service 
concessions under the new directive. 

In the near future, various new decisions of the ECJ in the field of service concessions can 
be expected. Advocate general Sharpston and Advocate general Bot recently had to deal 
with service concessions in the case Club Hotel Loutraki29and the Wall AG case30. Finally, 
the Regional Court of Munich recently asked for preliminary ruling concerning service 
concessions in the field of rescue services31. 

3.2.1 Distinguishing between public service contracts and service 
concessions/share of risk 

3.2.1.1 Parking Brixen and ANAV 

The first cases dealing with the definition of service concessions given by the Directive were 
Parking Brixen32 and ANAV33. 

 

 

 

 

 

                                                 
24 See reasoning of the court I.1.b. 
25ECJ, Buchhändler-Vereinigung, C-358/00, 30.05.2002; Coname, C-231/03, 21.07.2005; Parking Brixen, C-458-
03, 13.10.2005; Contse, C-234-03, 27.10.2005; ANAV, C-410/04, 06.04.2005; Commission v Italian Republic, C-
382/05, 18.07.2007; ASM Brescia, C-347/06, 17.07.2008, Coditel; C-324/07, 13.11.2008;Orthopädie 
Schuhtechnik, C-300/07, 11.06.2009; Eurowasser, C-206/08, 10.09.2009 
26 Teleaustria, Buchhändler-Vereinigung 
27 Parking Brixen, ANAV, Commission v Italian Republic, Orthopädie Schuhtechnik, Eurawasser 
28 Directive 92/30/EEC of 18 June 1992 relating to coordination of procedures for the award of public service 
contracts and Directive 93/38/EEC of 14 June 1993 coordinating the procurement procedures of entities operating 
in the water, energy, transport and telecommunication sector. 
29 ECJ, C-145/149/08,  29.10.2009 
30 ECJ, C-91/08, 27.10.2009 
31 Request for preliminary ruling dated 02 July 2009, Verg 5/09. 
32 ECJ, C-234/03, 27.10.2005 
33 ECJ, C-410/04, 06.04.2005 
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In 2002, the Municipality of Brixen concluded an agreement with Stadtwerke Brixen AG for 
the management, for a nine-year term, of a car park with about 200 spaces. In 
consideration of the management of the car park, Stadtwerke Brixen AG collects the 
parking charges. In addition, it provides a free bicycle hiring service and accepts that the 
weekly market continues to be held on the area in question. Finally, the routine and non-
routine maintenance of the area is the task of that company which takes full responsibility 
in that regard. Parking Brixen GmbH, the company that managed another car park in the 
Municipality of Brixen, challenged the award of the management of the car park to 
Stadtwerke Brixen AG. In that context, the national court referred questions to the ECJ for 
a preliminary ruling. The ECJ decided that the contract at hand has to be considered as a 
service concession. The court states that the service provider’s remuneration comes not 
from the public authority concerned, but from sums paid by third parties. The method of 
remuneration means that the provider takes the risk of operating the service in 
question and is thus characteristic of a public service concession. Therefore, in the given 
situation, it is not a case of a public service contract, but of a public service concession. 

Parking Brixen was the first case where the ECJ explicitly mentioned that the method of 
remuneration must contain a risk of operating the services. 

The ECJ does not explain further, however, what the method of remuneration contains in 
detail when distinguishing between a service contract and a service concession. In the 
ANAV-case concerning a public transport service contract the ECJ stated – without giving 
further reasons – that the public transport service in the municipality is remunerated, at 
least in part, through the purchase of tickets by those using. That method of remuneration 
characterises a public service concession. 

Up to then the ECJ raises more questions rather than to answer them especially concerning 
the question how much risk the provider has to take in case of a service concession.  

The following cases dealt with this issue in a bit more detail. 

3.2.1.2 Commission v Italian Republic 

In Commission v Italian Republic34 the ECJ asked – by reference of Parking Brixen - 
whether the assumption of an economic risk was necessary for a concession. 

In the case at issue the court had to deal with agreements for the use of waste. The court 
stated that the agreements must be considered to be public service contracts for the 
following reasons: the contracting authority undertakes that all the municipalities 
concerned will transfer all of the waste to the operator. The agreements provide for the 
adjustment of the amount of the royalty if the annual quantity of waste actually transferred 
falls below 95 % or exceeds 115 % of the guaranteed minimum quantity, in order to 
ensure the economic and financial equilibrium of the operator. They also provide for the 
annual adjustment of the royalty in the light of the trends in the costs of staff, raw 
materials and maintenance works and of the economic index.  

The court rejected the arguments of the Italian government that a share of risk results 
from the fact that the operators are in a position, over and above the receipts of the agreed 
royalty, to benefit from the financial returns connected with the sale of electricity produced 
during the processing of waste. The “pecuniary interest” in a contract refers to the 
consideration paid to the contractor on account of the provision of the services designated 
by the contracting authority35. 

 

 

 

 

                                                 
34 ECJ, C-347/06, 17.07.2008 
35 See also Auroux and Others, paragraph 45 concerning work concessions 
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3.2.1.3 Orthopädie Schuhtechnik 

In the recent case Orthopädie Schuhtechnik36 the OLG Düsseldorf referred a question to 
the ECJ for preliminary ruling concerning an agreement for the manufacture and supply of 
orthopaedic footwear between a statutory sickness insurance fund and a trader. According 
to the contract, the trader undertakes the obligation to serve the insured persons who 
come to him. At the same time, the prices for the different formulae are fixed in the 
contract, as is its duration. The quantities of the various services are not fixed. The 
statutory sickness insurance fund alone pays the remuneration of the provider. The OLG 
was not sure whether the agreement at question is to be regarded as a service concession. 

The ECJ confirms its arguments in stating that a service concession exists where the agreed 
method of remuneration consists in the right of the service provider to exploit for payment 
his own service and means that he assumes the risk connected with operating the service 
in question.  

The ECJ states that within the agreement at issue the conditions under which the trader 
carries on its activity are laid down in the agreement in the main proceedings, with the 
effect that the trader in question does not enjoy the degree of economic freedom which 
would distinguish a concession nor is it exposed to a significant risk connected with the 
services it provides. The risk inasmuch as insured persons may not avail themselves of its 
products and services is limited. The insurance fund alone is responsible for paying the 
trader. The trader does not have to incur considerable advance expenditure before an 
individual contract with an insured person is concluded. In addition, the number of insured 
persons suffering who are likely to seek out the trader is known in advance. 

Reviewing this case it is remarkable that the ECJ analyses in detail the situation at issue 
concerning the sharing of risk. 

3.2.1.4 Eurawasser 

In the most recent case Eurawasser37 the contracting authority decided to grant a 
concession in respect of the service for the distribution of drinking water and the disposal of 
sewage. It was intended that the concession holder would supply the services referred to, 
on the basis of private law contracts concluded in its own name and on its own account, to 
users resident in the territory covered by the contracting authority, and that it would 
receive, in consideration, payment from those users. The concession holder was competent 
to calculate at its own discretion the payment due for the services supplied. The 
competence was limited in so far as the concession holder had up until a certain date to 
apply certain specified rates. The technical installations for water distributions and disposal 
of sewage were to remain the property of the contracting authority. Those installations 
were to be leased by the concession holder. The maintenance of those installations was to 
be the responsibility of the concession holder. The contracting authority undertook to make 
compulsory connection to the public networks of water distribution. It also undertook to 
forward the amount of public subsidies received by it to the concession holder. The national 
court referred the case to the ECJ for a preliminary ruling asking whether the contract at 
issue can be classified as a service concession. 

According to the ECJ it is clear from the ECJ-case law that, when the agreed method of 
remuneration consists in the right for the provider to exploit the service it is providing, that 
method of remuneration means that the provider takes the risk of operating the service in 
question (Parking Brixen, Commission v Italy). The court states that risk is inherent in the 
economic operation of the service. 

According to the court it is not unusual that certain sectors of activity, in particular sectors 
involving public service utilities are subject to rules, which may have the effect of limiting 
the financial risk entailed.  

                                                 
36 ECJ, C-206/08, 11.06.2009 
37 ECJ, C-206/08, 10.09.2009 
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The detailed rules of public law, to which the economic and financial operation of the 
service is subject, facilitate the supervision of how that service is operated, and scale down 
the factors, which may threaten transparency and distort competition. It must remain open 
to the contracting authority, acting in all good faith, to ensure the supply of services by 
way of a concession, if they consider that to be the best method of ensuring the public 
service in question, even if the risk linked to such an operation is limited. 

Even if the risk by the contracting authority is very limited, it is necessary that the 
contracting authority transfer to the concession holder all, or at least a significant share 
of the operating risk, which it faces, in order for a service concession to be found to 
exit. It is for the national court to assess whether there has been a transfer of the risk by 
the contracting authority in this regard. 

3.2.2 Evaluation 

Within its judgements the ECJ does not distinguish consistently between service 
concessions and public service contracts especially with regard to the term “right to exploit 
the service”. Not in all cases, where there is no direct consideration of the contracting 
authority and the provider holds an exploitation right, a contract can be considered as 
service concession.  

The development of the jurisprudence of the ECJ concerning the preconditions of service 
concessions, especially concerning the term “right to exploit the services” shows that the 
court added an additional unwritten factual detail to the definition of service concession. In 
Parking Brixen the court established its opinion that the right to exploit the service must 
contain a risk taking of operating the services. 

Especially in Orthopädie Schuhtechnik and Eurawasser the ECJ confirms clearly its opinion 
that the provider has to take the risk of exploiting the services. It is not clear from the case 
law, however, how much risk the service provider has to take. In Orthopädie Schuhtechnik 
the court took into account whether the provider in the situation at issue takes an actual 
risk and analyzed the contract at issue in detail. In Eurawasser the court only stated that “it 
is necessary that the contracting authority transfer to the concession holder all, or at least 
a significant share, of the operating risk”. In contrast to Orthopädie Schuhtechnik the ECJ 
in Eurawasser did not consider whether the risk in the case at issue was significant. In 
practice, however, it makes a considerable difference if the provider has to take an actual 
risk or only an abstract risk concerning the user financing38. 

It remains to be seen how the court in future cases will consider this problem. The ECJ will 
get more chances to deal with service concessions. Advocate general Sharpston recently 
stated in her opinion Club Hotel Loutraki39 that the notion of a service concession cannot 
depend on there being a risk of actual failure but must include all cases where the 
operation of the service will be subject to the normal fluctuation of economic activity, which 
the operator must absorb. 

The Federal court of Munich recently asked the ECJ for a preliminary ruling concerning 
rescue services. The Federal Court states that it is not clear from the case law of the ECJ 
concerning service concessions whether it is sufficient that the provider takes a limited risk 
similar to the risk the public authority would take in providing the services40. 

The recent orders and request for preliminary ruling show that the case law of the ECJ up 
to now does not provide sufficient guidance on the interpretation of the preconditions of 
service concessions. 

 

 

                                                 
38 The reason of the different arguments might be that two different chambers of the ECJ were responsible for the 
judgments (Eurawasser: Third chamber, Orthopädie Schuhtechnik: Fourth chamber) 
39 ECJ, C-145/08, 29.10.2009 
40 OLG München, 02.07.2009, Verg 5/09 
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3.2.3 Procedure 

Notwithstanding the fact that service concessions are excluded from the scope of the 
Directives the ECJ already in Telaustria made clear that contracting authorities are bound to 
comply with the fundamental rules of the Treaty, in particular the principle of transparency. 
That obligation of transparency which is imposed on the contracting authority consists in 
ensuring for the benefit of any potential tenderer, a degree of advertising sufficient to 
enable the services market to be opened up to competition and the impartiality of 
procurement procedure to be reviewed41. 

In the following cases the arguments of the ECJ remain vague in giving details on the 
procedure awarding a service concession. In the Coname case42 concerning a concession 
for the management of a public gas distribution service the ECJ states that the completion 
with transparency requirements does not imply an obligation to hold an invitation to 
tender. The transparency principle, however, implies to enable an undertaking located in 
the territory of a Member State other than of the municipality in question to have access to 
appropriate information regarding that concession, so that, if that undertaking had to 
wished, it would have been in a position to express its interest in obtaining that concession. 
On the other hand the ECJ allows an exemption from these general principles in case of 
special circumstances such as very modest economic interest. 

In the Parking Brixen case the court stated that it is for the concession-granting public 
authority to evaluate the appropriateness of the detailed arrangements of the call for 
competition to the particularities of the public service concession in question. In the ANAV- 
case the court stated that in the field of public service concessions, the application of the 
rules set out in Article 12 EC, 43 EC and 49 EC, as well as the general principles of which 
they are specific expression, is precluded if the control exercised over the concessionaire by 
the concession-granting authority is similar to that which the authority exercises over its 
own departments  and if, at the same time, that entity carries out the essential part of its 
activities with the controlling authority. That means that the ECJ applies the same 
preconditions for an “in-house” award of public service contracts for public service 
concessions. 

Unfortunately the ECJ does not give further guidance on the procedure awarding a service 
concession, although Advocate general Stix-Hackl tried to give further specifications in her 
order concerning the Coname case. 

 

3.2.4 Other relevant case law 

3.2.4.1 General principles of the Treaty 

As the ECJ generally refers to the general principles when awarding a concession it must be 
evaluated whether the ECJ gives further guidance in other relevant case law on how to 
interpret the fundamental principles.  

According to the ECJ fundamental rights include the general principle of equality and non-
discrimination. That principle precludes comparable situations from being treated in a 
different manner unless the difference in treatment is objectively justified43. As regards the 
existence of such requirements, it should be remembered, first, that according to settled 
case-law fundamental rights form an integral part of the general principles of law whose 
observance the Court ensures and, second, that the requirements flowing from the 
protection of fundamental rights in the community legal order are also binding on Member 
States when they implement community rules. Consequently, Member States must, as far 
as possible, apply those rules in accordance with those requirements44.  

                                                 
41 Teleaustria, Paragraph 61 
42 ECJ, C-231/03, 21.07.2005 
43 ECJ, Jippes and Others , C-189/0, 12.07.2001; Portugal v Council, C-149/96, 23.11.1999  
44 ECJ, Bostock, C-2/92; Karlsson and Others, C-292/97, 13.04.2000; Rodriguez Caballero, C-442/00, 12.12.2002 
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The ECJ had the opportunity to consider the principle of equal treatment in connection with 
public procurement in Commission v Denmark45 and Commission v Belgium46. The 
reasoning was later applied to public service concessions47. 

According to the ECJ the procedure for comparing tenders had to comply at every stage 
with both the principle of the equal treatment of tenderers and the principle of 
transparency so as to afford equality of opportunity to all tenderers when formulating their 
tenders. The contracting entity must both set a final date for receipt of tenders, so that all 
tenderers have the same period after publication of the tender notice within which to 
prepare their tenders, and set the date, hour and place of opening tenders, which also 
reinforces the transparency of the procedure, since the terms of all the tenders submitted 
are revealed at the same time. When a contracting entity takes into account an 
amendment to the initial tenders of only one tenderer, it is clear that that tenderer enjoys 
an advantage over his competitors, which breaches the principle of the equal treatment of 
tenderers and impairs the transparency of the procedure48.  

In Commission v Succhi di Frutta49 the ECJ stated that under the principle of equal 
treatment as between tenderers, the aim of which is to promote the development of 
healthy and effective competition between undertakings taking part in a public procurement 
procedure, all tenderers must be afforded equality of opportunity when formulating their 
tenders, which therefore implies that the tenders of all competitors must be subject to the 
same conditions. The principle of transparency, which is its corollary, is essentially intended 
to preclude any risk of favouritism or arbitrariness on the part of the contracting authority. 
It implies that all the conditions and detailed rules of the award procedure must be drawn 
up in a clear, precise and unequivocal manner in the notice or contract documents so that, 
first, all reasonably informed tenderers exercising ordinary care can understand their exact 
significance and interpret them in the same way and, secondly, the contracting authority is 
able to ascertain whether the tenders submitted satisfy the criteria applying to the relevant 
contract. 

Within these cases the ECJ tries to define the abstract general principles. However, for the 
question how to award concessions the cases do not give more guidance then the special 
cases dealing with service concessions. 

3.2.4.2 Mixed contracts 

A single contract may be one for both works and services. In practice, contracts that 
involve both works and services are often concessions. The distinction between works and 
services is significant in this case, since works concessions are subject to limited rules 
whilst service concessions are excluded. 

How to deal with mixed contracts in general was considered by the ECJ in Gestion 
Hotelera50. The ECJ ruled that a contract involving works was not a contract for the 
carrying out of works where the works are merely “incidental” to the main object of the 
contract. However, the ECJ did not state what is meant by “incidental”. In Auroux51 the ECJ 
ruled where a contract contains elements relating both to a public works contract and 
another type of public contract, it is the main purpose of the contract which determines 
which Community directive on public contracts is to be applied in principle.  

                                                

However, the ECJ does not give any guidance on the question which rules apply when the 
contract has no main object.  

 

 

 
45 ECJ, C-234/39, 22.06.1993  
46 ECJ, C-87/94, 25.04.1996  
47 Parking Brixen, paragraph 48 
48 Commission v. Belgium, paragraphs 54-56 
49 ECJ, C-496/99, 29.04.2009 
50 ECJ, C-331/92, 19.04.1994 
51 ECJ, C-220/05, 18.01.2007 
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3.3 Conclusion 
Remarkably the ECJ dealt in far more cases with service concessions in contrast to work 
concessions. The reason might be that various member states have there own special rules 
on work concessions. In Germany52 and Austria for instance work concessions are treated 
in the same way as public work contracts. In contrast the large number of cases of the ECJ 
dealing with service concessions could lead to the assumption that there is serious 
uncertainty in the member states how to deal with service concessions. 

The analysis of the cases show that the ECJ argues in most of the cases according to each 
individual case and does not give much guidance on how to distinguish between public 
service contracts and service concessions in general. Furthermore, the court remains vague 
in determining the procedure to award a service concession. 

                                                 
52 § 99 Abs.1 Law against Restraints on Competition 
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4. OPTIONS 
4.1 Need for action 
The analysis of the ECJ jurisprudence shows that legal certainty does not exist for service 
concessions. But also for works concessions the applicable rules are far from being clear. To 
gain more legal certainty and thus guarantee equal treatment it seems not enough to 
update the interpretative communication. One of the main problems with such a soft law is 
that it can only summarize and explain existing law. However, if the existing law is not 
clear enough, the lack of precision can hardly be overcome by an interpretation. With this, 
an interpretative communication would not be valid for a long time, because with each new 
ECJ-ruling, either the scope and the content of concessions rules could slightly vary. In 
practice, even with an update communication the stakeholders have still to analyse the 
jurisprudence. The interpretative communication has no added value and for this do not 
meet the requirement of more legal certainty.  

Furthermore, only if there is effective legal protection equal treatment and transparency 
can be ensured. The Remedies Directive gives effective legal protection to the bidders. 
However, service concessions do currently not fall into the scope of the Remedies Directive, 
because they are expressly exempt from any secondary legislation. The Remedies Directive 
would only apply to service concessions if a legislative measure were chosen.  

 

4.2 Legislation in the framework of existing Directive or separate 
legislation for concessions? 
The question is which form of future legislation on concessions should be adopted. 

  4.2.1 Separate legislation for concessions 

One option could be to adopt a special legislation on concessions. This special legislation 
should cover both works and service concessions, as there is no legal justification to treat 
works concession differently to service concessions as regards award procedures for both. 
The arguments cited above, especially that in some Member States service concessions 
were only granted by public (administrative) acts which would therefore be outside of the 
provisions, should be kept in mind when considering this option. However, this argument 
might has been valid 20 years ago, but with the proliferation of PPP-contracts, often 
designed as concessions, it should be considered whether the situation might have 
changed.  

If both types of concessions follow the same regime, it is, however, crucial to determine an 
appropriate threshold for service concessions. As service concessions have often a high 
value it seems not appropriate to apply the threshold for public service contracts (since 
1.1.2010: 193.000 Euro) whereas the threshold for works concessions is 4.845.000 Euro 
(since 1.1.2010). 

4.2.2 Separate Law for all PPP-contracts 

Another option would be to adopt a single set of rules for all projects involving significant 
risk transfer, which is commonly the case in contractual PPPs.53 This option has the 
advantage that there is no need to distinguish between public contract and concession at 
the start of a procedure. As mentioned above, it is possible that the distribution of the risks 
may change during the negotiations. In this case it is not possible to provide a clear 
delineation between concessions and public contracts. Furthermore, it lays in the nature of 
PPP-projects to be complex, irrespective being designated as public contracts or 
concessions.  
                                                 
53 Arrowsmith, The Law of Public and Utilities Procurement, para. 6.69; Green Paper on PPP, para. 36. 
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They have in common the long duration of the project, the private funding and the complex 
and costly award procedures including negotiations. Therefore it seems likely that an award 
procedure, which suits to PPP-public contract, would also suit to PPP-concessions.  

Of course any new award procedure needs to take the specialities (long duration, 
negotiations, complex contract, private funding) into account.   

4.2.3 Provisions within the Directive 

Last but not least concessions could be regulated within the current Directive – either with 
a special regime comparable to the actual provisions concerning works concessions or 
simply as public contracts.  

The biggest advantage of a unique procurement Directive is legal clarity for the 
stakeholders. It is always easier to apply legal provisions if they are all set up in one single 
text. Furthermore a separate legislation would not clarify the distinction problems: Even in 
the case of a separate PPP-Legislation one would still have to distinguish between “normal” 
public contracts/concessions and PPP public contracts/concessions. In fact it is thinkable to 
have concessions not related to PPP, which would probably not fall into the scope of a 
separate PPP-legislation.  

The delineation problems between concessions and public contracts lead to the second sub-
option mentioned in this section: no more distinction between public contracts and 
concessions! One argument for this sub-option is that there is no legal justification to treat 
concessions differently from public contracts as regards award procedure for both. The 
arguments for different regimes are always connected to the fact that concessions are too 
complex and require more flexibility than possible under the public procurement Directive. 
But as seen above, it is possible to award complex PPP-public contracts under the public 
procurement Directive. Both the negotiated procedure and the competitive dialogue seem 
adequate procedures. In fact the experience gained on competitive dialogue shows that this 
procedure is well suited to all very complex contracts, no matter if public contracts or 
concessions. 

However, even if the competitive dialogue is generally well suited, it is also true that the 
Commission should clarify some conditions, i.e. the condition of “legal and financial 
complexity” or the possibility to negotiate after the award. Some comments also ask for 
clarification of the existing rules on negotiated procedure.54 

Two problems related to legal clarity remain even with the second sub-option: the question 
of the adequate threshold (see already above) and the problem of mixed contracts. If this 
sub-option is chosen, there would be no possibility to apply a higher threshold to service 
concessions as it would mean to distinguish again between concession and public contract. 
Therefore it would remain important in some cases to distinguish between works and 
services as service contracts concessions would fall into the scope of the directive even if 
they only have a relatively low value.  

4.2.4 Evaluation 

The Green Paper on PPP and Community law on public contracts and concessions does not 
identify preferred policy options, but merely launches a consultation process55. This could 
lead to the assumption that the EC Treaty provides significant positive obligations to secure 
transparency and equal treatment in the award of concessions. However, even assuming a 
broad interpretation of the Treaty´s requirements, the absence of secondary legislation, 
combined with the fact that most Member States have not adopted their own legal rules, 
may create legal uncertainty. 

Therefore, it should be considered that more detailed legislation on concessions may be 
needed to ensure equal treatment and transparency, since the scope of positive obligations 
under the Treaty is rather unclear and may be quite limited.  

                                                 
54 Arrowsmith, 6.70 
55 Note17 of the Green Paper 
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Three options can be considered: a, the implementation of special legislation within the 
framework of the existing directives, b, the adoption of a separate legislation for 
concessions and PPP and c, subjecting concessions within the existing public procurement 
directives and making sure that the existing procedures are suitable for concessions and 
PPP. 

Firstly, legal intervention might take the form of special legislation on concessions in 
adopting a single set of rules for all projects involving significant risk transfer (such as PPP) 
within the existing Directives. This would solve the problem that at the start of a procedure 
it may be difficult to know whether a concession is the likely outcome. Procedures suitable 
for awarding these contracts are in fact often the same as those suitable for concessions 
(related features: long duration for the contract, complexity of negotiations, involvement of 
consortia, use of private finance).On the other hand it has to be considered that a more 
detailed special regime within the existing Directive may be dispensable as the existing 
procedures and other provisions are in general well suited for concessions and other 
complex contracts.  

Secondly, considering a separate legislation for concessions or a separate legislation for PPP 
outside the Directive, the distinction/definition problems of concessions should be kept in 
mind. Public authorities and stakeholders would still have to decide which set of rules apply 
in determining whether the contract at issue is a concession or a public contract. As seen 
above the most legal uncertainty arises from this question. It also has to be asked whether 
there is a need for new procedures / other provisions. Additional regulations on the same 
subject may not lead to more certainty. An advantage would be that a separate legislation 
could propose a more flexible procedure then provided for by the full regime of the 
Procurement Directives. This could increase the acceptance of the stakeholders to apply a 
procedure to award concessions at all. 

To gain legal certainty and clarity it could thirdly be considered to bring concessions within 
the public procurement Directive, and at the same time make sure that the existing 
awarding procedures are suitable for all types of PPP and concessions. The advantage 
would be, that it would solve the problem of distinguishing between public contracts and 
concessions and would provide clear rules on how to award a concession contract. The rules 
for awarding projects would be suitable for all types of PPPs, including those that are not 
concessions. This would, however, require changes to existing practices when awarding 
concessions, which may produce inconsistency in application and hostility from purchasers. 
Further, the result could be that the more rules interfere with national practices the less 
likely they are to be followed. This may lead to reduced transparency if entities try to 
conceal their actions rather then to follow the provisions of the Directive.  

In the final analysis, it should be considered whether the same arguments should apply for 
the Utilities Directive and it has to be asked if there is a justification to entirely exempt 
concessions from the Utilities Directive. However, it might be necessary to take into 
account the differences between the different utilities56.  

                                                 
56 It is remarkably, however, that even the ECJ seems not to make a difference between the public sector and 
utilities when dealing with concessions (see recently Eurawasser) 
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