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EXECUTIVE SUMMARY 
 
Background 

This paper refers to the Hague Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction (“the Hague Convention”) and presents an overview of 
Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility 
(“Brussels II a”) which supplements the Convention as per arrangements between EU 
Member States. 
 
Aim  

The aim of this paper is to: 

 Provide an overview of the provisions of Regulation (EC) No 2201/2003; 

 Emphasise the political commitment to protect children;  

 Set out provisions relating to child abduction under Regulation (EC) No 
2201/2003;and, 

 Highlight cases before the Court of Justice of the European Union. 

 
Stockholm Programme  

On 11 December 2009, the European Council adopted the Stockholm Programme, a multi-
annual programme for 2010-2014 which defines the strategy for action in the area of 
freedom, security and justice. This was followed up by the Stockholm Action Plan on 20 
April 2010.  
 
The Stockholm Programme puts the rights of the child – i.e. the principle of the best 
interest of the child being the child's right to life, survival and development, non-
discrimination and respect for the children’s right to express their opinion and be genuinely 
heard in all matters concerning them according to their age and level of development as 
proclaimed in the Charter and the United Nations Convention on the Rights of the Child, 
concern all EU policies – at its heart.   
 
The Hague Convention  

The Hague Convention of 25 October 1980 on the Civil Aspects of International Child 
Abduction is a multilateral treaty, which seeks to protect children from the harmful effects 
of abduction and retention across international boundaries by providing a procedure to 
bring about their prompt return. The Convention on Child Abduction sets down rules to 
regulate which country has jurisdiction to decide where the child should live, namely the 
country where the child was habitually resident. The Hague Convention then provides for a 
return to that country.  
 
Brussels II a Regulation  

Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement 
of judgments in matrimonial matters and the matters of parental responsibility (“Brussels II 
a”) sets down a number of rules to tackle child abduction and facilitate the return of the 
child. It sets the best interests of the child at the heart of the Regulation.  It supplements 
the provisions of the Hague Convention as between Member States of the European Union.  
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Provisions on child abduction 

Child abduction can be illegal removal or retention where it is in breach of rights of custody 
under the law of the Member State where the child was habitually resident immediately 
before the removal or retention.  Compared to the 1980 Hague Convention definition the 
Brussels II a Regulation adds the clarification that custody shall be considered to be 
exercised jointly when, pursuant to a judgment or by operation of law, one holder of 
parental responsibility cannot decide on the child's place of residence without the consent 
of another holder of parental responsibility. 
 
The Regulation sets down rules on jurisdiction.  The general rule is that in circumstances 
where a child is abducted from one Member State and taken to another Member State, the 
court in which the child was habitually resident immediately before the abduction (Member 
State of origin) should continue to have jurisdiction until the child is habitually resident in 
another EU country.  The second Member State (requested Member State) shall only have 
jurisdiction in two very specific circumstances.  
 
The first is where the child has acquired habitual residence in that country and those with 
rights of custody have “acquiesced” in the abduction.  The second is where the child has 
acquired habitual residence in the requested Member State and has resided there for a 
least one year after those holding the custody rights learned or should have learned the 
whereabouts of the child.  A number of other criteria come into play in this second 
circumstance and those are:  

(i) within one year after the holder of rights of custody has had or should have had 
knowledge of the whereabouts of the child, no request for return has been lodged before 
the competent authorities of the Member State where the child has been removed or is 
being retained; 

(ii) a request for return lodged by the holder of rights of custody has been withdrawn and 
no new request has been lodged within the time limit set in paragraph (i); 

(iii) a case before the court in the Member State where the child was habitually resident 
immediately before the wrongful removal or retention has been closed pursuant to Article 
11(7); 

(iv) a judgment on custody that does not entail the return of the child has been issued by 
the courts of the Member State where the child was habitually resident immediately 
before the wrongful removal or retention.  

The use of the term habitual residence is one area of concern for practitioners. The term 
is not defined in the Regulation and thus can lead to differing interpretations between 
jurisdictions.  One other area that has appeared as an area of dispute is the right to 
custody of unmarried fathers.  

 
Prompt return of the child  

The Regulation aims to ensure the prompt return of the child. It encourages swift and 
effective co-operation between competent authorities. The Regulation builds on the 
provisions of the Hague Convention and sets down a strict timetable for consideration of 
cases. There is a focus on ensuring that proceedings are carried out under the most 
expeditious proceedings in national law.  
 
A judgment which requires the return of the child issued by a court having jurisdiction 
according to the Regulation is enforced under a specific section dealing with recognition and 
enforcement. Seeking to ensure that the decision is enforced quickly, the Regulation makes 
some changes to the Hague Convention.  The Regulation provides that such judgments are 
directly recognised and enforceable in the other Member State without going through 
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further registration or recognition processes (exequatur), provided they are accompanied 
by a certificate. The certificates are provided in the annex of the Brussels II a instrument 
itself.  
 
Best interests of the child  

The Regulation puts the best interest of the child at the heart of the decision making 
process and it ensures that, unless inappropriate, the child shall be heard.  This is not an 
issue that is dealt with under the Hague Convention.  A number of cases before the Court 
of Justice of the European Union have considered the issue of the best interests of the child 
within the context of the child abduction cases the court was dealing with. The process of 
hearing the child is not set down in the Regulation itself and will be left to national 
jurisdictions to set out the process.  
 
Conclusion 

Brussels II a has offered significant procedural improvements for Member States of the 
European Union by supplementing the provisions of the Hague Convention. Key areas of 
innovation include the setting of strict deadlines; specific provisions relating to the hearing 
of the child; the implementation of the principle of putting the best interests of the child at 
the heart of the decision making process; abolition of exequatur; minimising the grounds 
for refusal to return; and, setting out that a court cannot refuse to return a child unless the 
person who requested the return of the child has been given an opportunity to be heard.  
 
However, as the cases before the Court of Justice of the European Union indicate, the lack 
of definition of habitual residence; the question over who is entitled to custody, in particular 
whether this definition includes unmarried fathers; and the question of determination of 
jurisdiction suggest that there is room for improvement.  Moreover, there is a need for 
practitioners and judges in each Member State to be fully trained and aware of the 
provisions. Not least given that the procedure needs to be conducted as quickly and 
expeditiously as possible.  This could be an area of investment under the judicial co-
operation funding streams at EU level.  
 
It is suggested that the issues raised in this report could form the basis of the review report 
referred to in the Regulation itself. Article 65 states that no later than 1 January 2012, and 
every five years thereafter, the Commission shall present to the European Parliament, to 
the Council and to the European Economic and Social Committee a report on the application 
of this Regulation on the basis of information supplied by the Member States. The report 
shall be accompanied if need be by proposals for adaptations.  
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1. JUDICIAL CO-OPERATION IN CIVIL MATTERS – THE POLITICAL CONTEXT 

1.1. A genuine area of freedom security and justice 

1.1.1.  Judicial co-operation in civil matters 
The principle of free movement of goods, services and people has encouraged mobility 
among European citizens. The natural divergence, however, between Member States in 
terms of systems, procedures and practice often prevents or discourages citizens and 
economic operators from taking advantage of their rights.  For this reason, legislators and 
policy makers argue that there is a need for greater consolidation of civil law procedures, 
together with enhanced co-operation between Member States in the area of civil law, 
including family law and private client matters.  Steps to be taken in this area, as identified 
in the Stockholm Programme, seek to simplify the complexity of Member States’ judicial 
and administrative regimes and overcome the incompatibility of conflicting systems so as to 
allow the principles enshrined in the Treaties to become a reality. The Treaty provision 
covering action in this field is Article 81 TFEU.  

1.1.2. Family law matters 
With regard to family law matters, creating a genuine area of freedom, security and justice, 
where decisions taken in one Member State are recognised and enforced throughout the 
European Union is one of the main aims of the EU today. The European Commission argues 
that the “free circulation” of decisions is particularly important in the family law area, since 
family ties are formed increasingly between nationals or residents of different Member 
States.  In such cases it is important to have clear rules on jurisdiction and applicable law 
in questions of divorce and parental responsibility and to establish common effective rules 
for the recognition and enforcement of decisions within the EU.  EU-level rules are designed 
to limit forum shopping and set out clear criteria on jurisdiction.  Forum shopping refers to 
circumstances where parties in a case rush to start proceedings in the jurisdiction which is 
most favourable to their case. 

 

1.2. Promoting and protecting children’s rights 

1.2.1. Stockholm Programme – An open and secure Europe serving and protecting the 
citizens 

On 11 December 2009, the Council adopted the Stockholm Programme, a multi-annual 
programme for 2010-2014 which defines the strategy for action in the area of freedom, 
security and justice.1 This was followed up by the Stockholm Action Plan on 20 April 2010.2  
 
The Stockholm Programme puts the rights of the child – i.e. the principle of the best 
interest of the child being the child's right to life, survival and development, non-
discrimination and respect for the children’s right to express their opinion and be genuinely 
heard in all matters concerning them according to their age and level of development as 
proclaimed in the Charter and the United Nations Convention on the Rights of the Child, 
concern all EU policies – at its heart.  The Stockholm Programme refers to a call from the 
European Council to the Commission to identify measures, to which the Union can bring 

                                                 
1 The Stockholm Programme — An open and secure Europe serving and protecting citizens; OJEU 
4.5.2010 C 115/1 
2 Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions - Delivering an area of freedom, 
security and justice for Europe's citizens - Action Plan Implementing the Stockholm Programme COM 
(2010) 171 final.  
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added value, in order to protect and promote the rights of the child.  Children in particularly 
vulnerable situations should receive special attention, notably children that are victims of 
sexual exploitation and abuse as well as children that are victims of trafficking and 
unaccompanied minors in the context of immigration policy.  

1.2.2. Parental child abduction 
The Stockholm Programme also referred specifically to parental child abduction, the topic of 
this study note.  It stated that apart from effectively implementing existing legal 
instruments in this area, the possibility to use family mediation at international level should 
be explored, while taking account of good practices in the member states. The Union 
should continue to develop criminal child abduction alert mechanisms, by promoting 
cooperation between national authorities and interoperability of systems. 

1.2.3. Belgian Presidency of the EU takes the lead 
On October 14 2010 the Belgian Presidency lead by Melchior Wathelet, Secretary of State 
for Family Affairs and sitting President of the Council of European Ministers in charge of 
family policy, chaired a ministerial seminar on European family mediation,3 in the presence 
of Ms Roberta Angelilli, Vice-President of the European Parliament and the European 
Parliament Mediator for International Parental Child Abduction, the European Commission, 
the Member States and the Hague Conference on Private International Law.   
 
The goal of this meeting was clear - to promote international family mediation in cases of 
international parental kidnappings of children.  The debate highlighted the fact that 
mediation provides a lasting and balanced solution as it is negotiated and accepted by each 
of the parents. This is done with one fundamental objective: to further the interests of the 
child taken hostage in a conflict that has overtaken him or her. The European Commission 
was asked to establish a working group coming from the European judicial network in civil 
and commercial matters and assisted by international experts in order to write up a 
synthesis of the different initiatives.  
 
Although no terms of reference have yet been made public, the press release from this 
event states that this group will be charged with proposing the most appropriate and most 
effective means for promoting international family mediation in cases of child abductions. 
Minister Melchior Wathelet will report back to the Justice and Home Affairs Council on 2-3 
December on progress made on this initiative to date.  

 
  

 
 

                                                 
3 http://www.eutrio.be/pressrelease/parental-abductions-and-mediationthe-belgian-presidency-
moves-forward 
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2. TACKLING PARENTAL CHILD ABDUCTION 

 

2.1. The Hague Convention  
The Hague Convention of 25 October 1980 on the Civil Aspects of International Child 
Abduction is a multilateral treaty, which seeks to protect children from the harmful effects 
of abduction and retention across international boundaries by providing a procedure to 
bring about their prompt return. The Convention on Child Abduction sets down rules to 
regulate which country has jurisdiction to decide where the child should live, namely the 
country where the child was habitually resident. The Hague Convention then provides for a 
return to that country.  

2.2. Council Regulation Brussels II a  
Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility 
(often referred to as the Brussels II a Regulation as it repealed Regulation 1347/2000).4  
Applying from 1 March 2005 it brought together provisions relating to divorce and parental 
responsibility in one single instrument. It supplements certain provisions of the Hague 
Convention which has been ratified by all Member States.  Whilst the Hague Convention will 
continue to apply, the rules of the Regulation prevail over the rules of the Convention in 
relations between Member States in matters covered by the Regulation.  The abolition of 
exequatur and the principle of the best interests of the child are key innovations in the EU 
instrument.   

2.2.1. Scope of Brussels II a  
Article 1(1) of the Regulation sets out that the Regulation applies to civil proceedings 
relating to divorce, separation and marriage annulment, as well as to all aspects of parental 
responsibility (independently of matrimonial proceedings).  Parental responsibility refers to 
the full set of rights and obligations in relation to a child’s person or property. It elaborates 
on this in article 1(2) which states that parental responsibility may in particular deal with: 
rights of custody and rights of access; guardianship, curatorship and similar institutions; 
the designation and functions of any person or body; having charge of the child's person or 
property, representing or assisting the child; the placement of the child in a foster family or 
in institutional care; and, measures for the protection of the child relating to the 
administration, conservation or disposal of the child's property.  
 
Article 1(3) sets out that the Regulation does not apply to the establishment or contesting 
of a parent-child relationship; decisions on adoption, measures preparatory to adoption, or 
the annulment or revocation of adoption; the name and forenames of the child; 
emancipation; maintenance obligations; trusts or succession; measures taken as a result of 
criminal offences committed; nor civil proceedings relating to maintenance, which are 
covered by Regulation (EC) No 44/2001on jurisdiction, recognition and enforcement of 
judgments in civil and commercial matters5 and Regulation (EC) No 4/2009 on jurisdiction, 
applicable law, recognition and enforcement of  decisions and cooperation in matters 
relating to maintenance obligations.6 

2.2.2. Best interests of the child  
The Regulation establishes a full system of rules on jurisdiction.  The grounds of jurisdiction 
in matters of parental responsibility established in the regulation are shaped in the light of 
the best interests of the child, in particular on the criterion of proximity. This means that 

                                                 
4 OJ L 338 , 23.12.2003 
5 OJ L 12, 16.1.2001 
6 OJ L 7, 10.1.2009 
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jurisdiction should lie in the first place with the Member State of the child's habitual 
residence, except for certain cases of a change in the child's residence or pursuant to an 
agreement between the holders of parental responsibility. Article 10 refers specifically to 
jurisdiction in cases of child abduction.  

2.2.3. Practice Guide  
Practice Guide for the application of the new Brussels II Regulation was presented by the 
European Commission.  The author would refer practitioners around Europe to this helpful 
guidance.7  
 

2.3. Rules on child abduction  
It is important to recognise that taking a child abroad without the permission of the other 
parent with custody and retaining the child abroad both can constitute child abduction. 
Council Regulation (EC) No 2201/2003 seeks, inter alia, to combat child abduction in the 
EU and it establishes a system of rules on unlawful removal and unlawful retention of the 
child. The aim is to ensure the prompt return of the child.  It encourages swift and effective 
co-operation between competent authorities.   

2.3.1.  “Wrongful removal or retention”  
The Regulation sets out under article 11(2) that the term "wrongful removal or retention" 
shall mean a child's removal or retention where it is in breach of rights of custody under 
the law of the Member State where the child was habitually resident immediately before the 
removal or retention. Removal or retention is deemed to have taken place where the rights 
of custody were actually exercised, either jointly or alone, or would have been so exercised 
but for the removal or retention.  Although very similar to the 1980 Hague Convention 
definition, the Regulation adds the clarification that custody shall be considered to be 
exercised jointly when, pursuant to a judgment or by operation of law, one holder of 
parental responsibility cannot decide on the child's place of residence without the consent 
of another holder of parental responsibility.  

2.3.2. Jurisdiction  
Article 10 relates to jurisdiction in cases of child abduction. In circumstances where a child 
is abducted from one Member State and taken to another Member State, the Regulation 
sets down a general rule that the court in which the child was habitually resident 
immediately before the abduction (Member State of origin) should continue to have 
jurisdiction until the child is habitually resident in another EU country.  This is to be 
compared to the Hague Convention where under these provisions the country from which 
the child has been abducted has no ongoing jurisdiction if a return order is not made. 
 
The Court in the second Member State (requested Member State) shall only have 
jurisdiction in two very specific circumstances.  The first is where the child has acquired 
habitual residence in that country and those with rights of custody have “acquiesced” in the 
abduction.  The second is where the child has acquired habitual residence in the requested 
Member State and has resided there for a least one year after those holding the custody 
rights learned or should have learned the whereabouts of the child.  A number of other 
criteria come into play in this second circumstance and those are:  

(i) within one year after the holder of rights of custody has had or should have had 
knowledge of the whereabouts of the child, no request for return has been lodged before 
the competent authorities of the Member State where the child has been removed or is 
being retained; 

                                                 
7 http://ec.europa.eu/civiljustice/parental_resp/parental_resp_ec_vdm_en.pdf  
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(ii) a request for return lodged by the holder of rights of custody has been withdrawn and 
no new request has been lodged within the time limit set in paragraph (i); 

(iii) a case before the court in the Member State where the child was habitually resident 
immediately before the wrongful removal or retention has been closed pursuant to Article 
11(7); 

(iv) a judgment on custody that does not entail the return of the child has been issued by 
the courts of the Member State where the child was habitually resident immediately 
before the wrongful removal or retention. 

Article 13 deals with the case where a child's habitual residence cannot be established and 
jurisdiction cannot be determined. The courts of the Member State where the child is 
present shall have jurisdiction.  This rule also applies to refugee children or children 
internationally displaced because of disturbances occurring in their country. Where no court 
of a Member State has jurisdiction pursuant to the previous articles jurisdiction shall be 
determined, in each Member State, by the laws of that State. Article 15 sets down rules to 
transfer the case to a court that is better placed to hear it.  
 
The cases relating to Brussels II a before the Court of Justice often deal with the issue of 
courts appearing to compete in terms of jurisdiction. For example in the case of Deticek v 
Sgueglia8, in which a preliminary reference was made to the Court of Justice, the court held 
that Brussels II a should be interpreted as not allowing a court of a Member State to take a 
provisional measure in matters of parental responsibility granting custody of a child who 
was in the territory of that Member State to one parent, where a court of another Member 
State, which had jurisdiction under that Regulation as to the substance of the custody 
dispute, had already delivered a judgment provisionally giving custody of the child to the 
other parent and that judgment had been declared enforceable in the territory of the first 
Member State. 
 
The case of Inga Rinau is also of interest9. The Court received the reference on 14 May 
2008 and handed down judgment on 11 July 2008.  After marrying in 2003, Lithuanian 
citizen Mrs Inga Rinau and her German husband Mr Michael Rinau subsequently initiated 
divorce proceedings in 2005.  In July 2006 Mrs Rinau and their daughter returned to 
Lithuania and remained there.  Her husband had however only consented to his daughter’s 
two-week absence from Germany, not a permanent change in her residence.  In August 
2006 the local German court provisionally awarded custody to Mr Rinau.  The Lithuanian 
courts refused to recognise and enforce that decision in December 2006.  In June 2007 
divorce proceedings were concluded in the local German court with custody of the daughter 
awarded to Mr Rinau.  Under the terms of the Brussels II a Regulation the German court 
issued a certificate to enable automatic recognition in Lithuania of the German order for 
return of the daughter.   
 
Further proceedings had taken place in Lithuania in relation to the provisional German 
judgment and the Court of Appeal had overruled the decision not to return the daughter to 
Germany.  However enforcement of this decision was put on hold whilst the Supreme Court 
asked the Court of Justice for clarification.  A lengthy series of questions were posed by the 
Lithuanian Supreme Court with a focus on the implications for enforceability of a decision 
where the German court may not have followed the correct procedures under Community 
legislation. Furthermore the court enquired whether an interested party can apply for non-
recognition of a judicial decision if no application has been submitted for recognition of that 
decision, as is the case in relation to the definitive decision of the German courts on 
custody. 

 

                                                 
8 C-403/09 PPU 
9C-195/08 

 11 



Policy Department C: Citizens' Rights and Constitutional Affairs 
____________________________________________________________________________________________ 

The case of Doris Povse v Mauro Alpago10 is also key to decisions in this field. This is a case 
from the Austrian Supreme Court relating to Regulation 2201/2003.  The case was heard 
under the fast-track preliminary reference procedure for family law cases.  The reference 
was lodged on 3 May 2010 and judgment handed down on 1 July 2010.  The parties to the 
proceedings are Doris Povse and Mauro Alpago, an unmarried couple, with a daughter born 
in Italy in 2006.   They lived together until the end of January 2008.  Upon the breakdown 
of the relationship Mr Apalgo secured an urgent interim judgment to prohibit Ms Povse from 
taking the child out of Italy.  However Ms Povse and her daughter went to Austria in 
February 2008, where they remained.  A series of actions were taken by each parent in 
both the Italian and Austrian courts with conflicting decisions handed down relating to 
retention of the child in Austria or her return to Italy.  The Austrian Supreme Court then 
referred the case to the Court.    

The Court recalled that the main proceedings concern the wrongful removal of a child and 
that, under Brussels IIa Regulation, the court having jurisdiction is the court in the place 
where the child was habitually resident before her wrongful removal i.e. Venice.  
Jurisdiction should not be transferred on the basis of wrongful removal of a child.  Transfer 
of jurisdiction should only take place following a final judgment on the child’s custody 
arrangements by the court having jurisdiction.  The judgment of a court with jurisdiction 
certified in accordance with the Regulation, and which requires the return of the child, is 
enforceable, even if it is not preceded by a final judgment on custody.  In order to facilitate 
the return of the child such a judgment enjoys procedural autonomy.  The court of 
enforcement can determine only the enforceability of the judgment.  Enforcement cannot 
be refused on the basis of a judgment delivered subsequently by a court of the Member 
State of enforcement nor can it be refused on the grounds that it would constitute a serious 
risk to the best interests of the child on account of a change of circumstances after its 
delivery.  Questions concerning the substance of the judgment and any change of 
circumstances may be raised only before the competent court of the Member State of 
origin.  

The Court ruled that any interested party can apply for non recognition of a judicial 
decision, even if no application for recognition of the decision has been submitted 
beforehand.  Certain limitations to this general rule are imposed, including in cases that 
deal with the return of the child following a judgment of non-return pursuant to Article 13 
of the 1980 Hague Convention.  The Court confirmed that the German court had followed 
the provisions correctly therefore opposition to the recognition of the decision ordering 
return was not permitted.  The Lithuanian court as the requesting court must declare the 
enforceability of the certified decision to allow the immediate return of the child.  

 

2.3.3. Habitual residence 
As set out above, jurisdiction is to be determined according to habitual residence, however 
habitual residence is not actually defined in Brussels II a. It is established as a question of 
fact on the date when the determination of habitual residence has to be made and in the 
light of the circumstances of each case.  
 
In the case of “A” a preliminary reference to the Court of Justice from the Korkein hallinto-
oikeus (Finland)11 the court ruled, on 2 April 2009, that the concept of 'habitual residence' 
under Article 8(1) of Regulation No 2201/2003 must be interpreted as meaning that it 
corresponds to the place which reflects some degree of integration by the child in a social 
and family environment. To that end, in particular the duration, regularity, conditions and 
reasons for the stay on the territory of a Member State and the family's move to that State, 

                                                 

10 C-211/10 
 
11 C-523/07 
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the child's nationality, the place and conditions of attendance at school, linguistic 
knowledge and the family and social relationships of the child in that State must be taken 
into consideration. It is for the national court to establish the habitual residence of the 
child, taking account of all the circumstances specific to each individual case. 
 
It could be argued that a definition of habitual residence should be included in any revised 
Regulation.  However it is worth taking into account that under the proposal for a 
Regulation in the field of succession (draft Regulation on jurisdiction, applicable law, 
recognition and enforcement of decisions and authentic instruments in matters of 
succession and the creation of a European Certificate of Succession)12 the draft Regulation 
does not include a define the notion of habitual residence and it appears that the 
preference is for an interpretation from the Court of Justice.  

2.3.4. Return of the child  
Article 11 sets down rules in relation to return of the child. It refers to a request received 
by a Member State for the return of the child, based on the rules of the Hague Convention. 
Where such a request is made the rules of the Convention are complemented by articles 1-
8 of Regulation 2201/2203 which apply.   
 
There is a focus on ensuring that proceedings are carried out under the most expeditious 
proceedings in national law.  A deadline of six weeks is set down for the court, save for 
exceptional circumstances which make this impossible, for the court to issue its judgment. 
A court cannot refuse to return a child on the basis of Article 13b of the 1980 Hague 
Convention (where the judicial or administrative authority of the requested State is not 
bound to order the return of the child if the person, institution or other body which opposes 
its return establishes that there is a grave risk that his or her return would expose the child 
to physical or psychological harm or otherwise place the child in an intolerable situation) if 
it is established that adequate arrangements have been made to secure the protection of 
the child after his or her return. 
 
Where a court issues an order on non-return it must immediately transmit a copy of it and 
of the relevant documents, in particular a transcript of the hearings before the court, to the 
court with jurisdiction or central authority in the Member State where the child was 
habitually resident immediately before the wrongful removal or retention, as determined by 
national law. It can do this directly or through its central authority. The court shall receive 
all the mentioned documents within one month of the date of the non-return order. 
 

The court or central authority that receives the information about the non-return order 
must notify it to the parties and invite them to make submissions to the court, in 
accordance with national law, within three months of the date of notification so that the 
court can examine the question of custody of the child.  Unless the courts in the Member 
State where the child was habitually resident immediately before the wrongful removal or 
retention have already been seized by one of the parties.  The court shall close the case if 
no submissions have been received by the court within the time limit.  

 
The Regulation sets out a series of provisions relating to enforcement in a specific section, 
Chapter III.  A judgment which requires the return of the child issued by a court having 
jurisdiction according to the Regulation is enforced under these rules. Seeking to ensure 
that the decision is enforced quickly, the Regulation provides that such judgments are 
directly recognised and enforceable in the other Member State without going through 
further registration or recognition processes (exequatur), provided they are accompanied 
by a certificate.  The certificates are provided in the annex to Brussels II a.  

                                                 
12 COM(2009)154 
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2.3.5. Hearing the child  
Reference is made to ensuring that the child is given the opportunity to be heard during the 
proceedings unless this would be inappropriate given the age or maturity of the child. The 
Regulation does not however lay down a procedure by which the child should be heard. 
This is then dealt with under national law and, arguably, inconsistencies result.  
 
For example, in England and Wales there is no procedure laid down for the hearing of the 
child.  This will normally be done through an expert such as a Children and Family Court 
Advisory and Support Service (Cafcass) officer.. Cafcass is independent of the courts, social 
services, education and health authorities and all similar agencies.  Its role is to safeguard 
and promote the welfare of children; give advice to the family courts; make provision for 
children to be represented; and, provide information, advice and support to children and 
their families.  
 
In addition, a court cannot refuse to return a child unless the person who requested the 
return of the child has been given an opportunity to be heard.  This is an innovation 
compared to the Hague Convention.  

2.4. The system in England and Wales 

2.4.1.  Child Abduction Act 1984 
In England, Wales, Scotland and Northern Ireland, child abduction involves both the civil 
and criminal law.  Under the Child Abduction Act of 1984, it is a criminal offence for any 
person connected with a child, to take or send the child out of the United Kingdom without 
the consent of any other person who has parental responsibility for the child. A parent who 
has the right to have contact with or access to a child will usually also have parental 
responsibility. The term 'connected with a child' includes the parents or guardians of a child 
and anyone who has parental responsibility for the child. No offence is committed, 
however, where a child is the subject of a custody/residence order, if the court which made 
the order has consented to the child being removed from the country. 
 
The United Kingdom is a party to the Hague Convention on the Civil Aspects of 
International Child Abduction, and the European Convention on Recognition and 
Enforcement of Decisions concerning Custody of Children and on Restoration of Custody of 
Children. The Hague Convention is set out in Schedule 1 Child Abduction and Custody Act 
1985. By section 1(2), the provisions of the Convention have the force of law in the United 
Kingdom. The 1985 Act also incorporates the European Convention on Recognition and 
Enforcement of Decisions concerning Custody of Children and Restoration of Custody of 
Children, signed in Luxembourg on the 20th May 1980. 
 
The United Kingdom is bound by Brussels II a.  From when this Regulation applied (1 March 
2005) the European Convention was then only to operate with countries which are not 
members of the European Union and some orders which pre date Regulation 2201/2003. 
Brussels II a does not apply within the United Kingdom. 

2.4.2. Central authority 
Within each country, which is a signatory to the Hague Convention and to Brussels II a , 
there is an administrative body known as the Central Authority, which is responsible for 
administering the operation of the Convention and the Regulation.  In England and Wales 
the Central Authority is the Lord Chancellor who delegates the duties of the Central 
Authority to the International Child Abduction and Contact Unit ('the ICACU').  The ICACU is 
based within the office of the Official Solicitor and Public Trustee. Scotland and Northern 
Ireland each have their own Central Authorities and cases can be transferred between 
jurisdictions.  
 

 14 



 
Illegal removal of children: Brussels II bis and the Hague Convention 

____________________________________________________________________________________________ 

Readers may also be interested to know of the charity in England and Wales “Reunite” 
which is now recognised as the leading UK charity specialising in international parental child 
abduction and the movement of children across international borders.    

2.4.3.  Procedure in England and Wales  
The ICACU website sets out the procedure relating to child abduction.13 It refers to 
incoming cases. These concern the circumstance where a parent whose child has been 
abducted to or retained in England and Wales may make an application for the return of the 
child to the Central Authority of the country in which they are living.  That Central Authority 
will forward the application to the Central Authority for England and Wales the ICACU. In 
the alternative, a parent may apply directly to the ICACU). The ICACU will assess the 
application and if it meets the requirements it will be referred to an experienced solicitor 
drawn from a firm familiar with these cases.14  All incoming cases are dealt with in London 
by a High Court judge of the Family Division, and the High Court official responsible for 
listing cases, known as the Clerk of the Rules.  This ensures that these cases are listed for 
hearing very quickly. Adjournments are limited to a maximum of 21 days, so that the court 
exercises control over the progress of the case.    
 
The ICACU also provides information on outgoing abduction cases.  These are those where 
children are abducted or retained away from England and Wales.  In outgoing cases the 
ICACU discusses the circumstances with the applicant or their solicitor and may ask them 
to fill in an application (questionnaire) for the return of the child.  The application and 
supporting documents is sent off, with translations if necessary, to the Central Authority of 
the country to which the child has been abducted or retained. Thereafter, the ICACU will 
monitor the progress of the case, liaise with the Central Authority of the requested state 
and the applicant, give advice about English law and do all that it can to help to bring the 
case to a successful conclusion. There is no charge for the services of the ICACU.  

2.4.4. Selected cases relating to Brussels II a  
 
To give an example of some of the cases before the English courts the following may be of 
interest to readers. Where an issue was raised in another case it is also set out here.  
 
The case of RC15 is a case before the English court relating to child abduction and return of 
the child.  The applicant mother, a Portuguese national moved to England in 2004 with the 
father of her children R and B.  However during 2006 following the breakdown of their 
relationship the father had taken the child R to Portugal and had not returned him. The 
English court rules that it had no jurisdiction to entertain an application under Regulation 
2201/2003 Article 11(7) relating to return of the child where a foreign court had made a 
non-return order not on the basis of the Hague Convention on the Civil Aspects of 
International Child Abduction 1980 Article 13, but rather on the basis of a finding that the 
retention of the child in question was not wrongful in terms of Article 3.  
 
In the case of K,16 the court in England and Wales was required to determine as a 
preliminary issue whether the claimant father had rights of custody under Spanish law in 
respect of his two children which were breached by the children's removal from Spain by 
the defendant mother. Both parents were British nationals. They were unmarried.  The case 
considered whether custody was to be determined under Spanish or English law and raised 
the question of public policy.   
 
The court considered that it was an important factor that, under Spanish law, parental 
authority was attributed to both unmarried parents. The application of English law would 
                                                 
13 http://www.courtfunds.gov.uk/os/icacu_handled.htm 
14 http://www.courtfunds.gov.uk/os/361.htm 
15 [2009] 1 F.L.R. 574 
16 [2009] EWHC 1066 (Fam) 
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have the effect of attributing custody of the children to the mother alone without taking 
into account their welfare interests as recognised and respected by Spanish law. At the 
time of their removal, the father had been exercising rights of parental control over and 
custody of the children according to Spanish law. The court held that even though a father 
of two children habitually resident in Spain had no parental responsibility for them under 
English law, where he was exercising rights of parental control and custody of them under 
Spanish law, their removal from Spain by their mother amounted to a breach of his rights 
of custody under the Hague Convention on the Civil Aspects of International Child 
Abduction 1980.   
 
The question of custody of unmarried fathers was raised in the case of J. McB. v L. E.17 This 
reference is from the Irish courts and refers to Regulation 2201/2203.  It was lodged on 6 
August 2010. Article 2(11) of the Regulation provides that a child’s removal from its 
country of habitual residence will be deemed wrongful where removal is in breach of 
“custody rights”.  Irish national legislation states that where the father of a child is not 
married to the child’s mother, the father must obtain a court order granting custody in 
order to gain such “custody rights”. The Court is asked whether the Regulation prohibits 
this national legislation.  The Court ruled that Regulation 2201/2003 must be interpreted as 
not precluding a Member State from providing by its law that the acquisition of rights of 
custody by a child’s father, where he is not married to the child’s mother, is dependent on 
the father’s obtaining a judgment from a national court with jurisdiction awarding such 
rights to him, on the basis of which the removal of the child by its mother or the retention 
of that child may be considered wrongful, within the meaning of Article 2(11) of that 
regulation. 
 
 

                                                 
17 C-400/10 
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3.  CONCLUSION 

Brussels II a has offered significant procedural improvements for Member States of the 
European Union by supplementing the provisions of the Hague Conference.  
 
Key areas of innovation include the setting of strict deadlines; specific provisions relating to 
the hearing of the child; the implementation of the principle of putting the best interests of 
the child at the heart of the decision making process; abolition of exequatur; minimising 
the grounds for refusal to return; and, a court cannot refuse to return a child unless the 
person who requested the return of the child has been given an opportunity to be heard.  
 
It is also important note that the Court of Justice has implemented an urgent preliminary 
ruling procedure, which simplifies the various stages of the proceedings before the Court, in 
matters falling within treaty provisions establishing an area of freedom, security and justice 
including children’s law. As per the cases set out below this procedure has been used in a 
number of cases relating to child abduction and return of the child.  This addresses the 
need for the most expeditious treatment of cases in this field.  
 
However, as the cases before the Court of Justice of the European Union indicate, the lack 
of a definition of habitual residence; the question over who is entitled to custody, in 
particular whether this definition includes unmarried fathers; and the question of 
determination of jurisdiction suggest that there is room for improvement and that the EU 
institutions would have grounds to review the functioning of the Regulation.   
 
Moreover, there is a need for practitioners and judges in each Member State to fully trained 
and aware of the provisions.  This could be an area of investment under the judicial co-
operation funding streams at EU level.  
 
It is suggested that the issues raised in this report could form the basis of the review report 
referred to in the Regulation itself. Article 65 states that no later than 1 January 2012, and 
every five years thereafter, the Commission shall present to the European Parliament, to 
the Council and to the European Economic and Social Committee a report on the application 
of this Regulation on the basis of information supplied by the Member States. The report 
shall be accompanied if need be by proposals for adaptations. 
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4. annex  

Countries in which the 1980 Hague Convention on the Civil Aspects of 
International Child Abduction is in force with the UK as at 1 May 2009 
 
(Source Official Solicitor)  
 

Country Date entered into 
force with UK Country Date entered into 

force with UK 

Argentina 

Australia 

Austria 

Bahamas 

Belarus 

Belgium 

Belize 

Bosnia/Herzegovina 

Brazil 

Bulgaria 

Burkina Faso 

Canada 

Chile 

Colombia 

Costa Rica 

Croatia 

Cyprus (southern) 

Czech Republic 

Denmark 

Ecuador 

El Salvador 

Estonia 

Fiji 

Finland 

France 

Georgia 

Germany 

Greece 

Honduras 

Hong Kong 

1 June 1991 

1 January 1987 

1 October 1988 

1 January 1994 

1 October 2003 

1 May 1999 

1 October 1989 

1 December 1991 

1 March 2005 

1 May 2009 

1 November 1992 

1 August 1986 

1 May 1994 

1 March 1996 

1 May 2009 

1 December 1991 

1 February 1995 

1 March 1998 

1 July 1991 

1 June 1992 

1 May 2009 

1 October 2003 

1 October 2003 

1 August 1994 

1 August 1986 

1 October 1997 

1 December 1990 

1 June 1993 

1 March 1994 

1 September 97 

Italy 

Latvia  

Lithuania 

Luxembourg 

Macau 

Macedonia 

Malta 

Mauritius 

Mexico 

Monaco 

Montenegro 

Netherlands 

New Zealand 

Norway 

Panama 

Peru 

Poland 

Portugal 

Romania 

St Kitts and Nevis 

Serbia 

Slovakia 

Slovenia 

South Africa 

Spain 

Sweden 

Switzerland 

Turkey 

Turkmenistan 

USA 

1 May 1995 

1 October 2003 

1 March 2005 

1 January 1987 

1 March 1999 

1 December 1991 

1 March 2002 

1 June 1993 

1 October 1991 

1 February 1993 

1 December 1991 

1 September 1990 

1 October 1991 

1 April 1989 

1 May 1994 

1 October 2003 

1 November 1992 

1 August 1986 

1 February 1993 

1 August 1994 

1 December 1991 

1 February 2001 

1 June 1994 

1 October 1997 

1 September 1987 

1 June 1989 

1 August 1986 

1 August 2000 

1 May 1998 

1 July 1988 
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Hungary 

Iceland 

Republic of Ireland 

Israel 

1 September 1986 

1 November 1996 

1 October 1991 

1 December 1991 

Uruguay 

Uzbekistan 

Venezuela 

Zimbabwe 

1 October 2003 

1 October 2003 

1 January 1997 

1 July 1995 
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