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EXECUTIVE SUMMARY 
 
Background  
 
The law in relation to same-sex relationships was radically changed in the UK by the 
introduction of the Civil Partnerships Act 2004, which came into force in December 2005. 
Prior to the Act people in same-sex relationships, whilst being able to conduct themselves 
in a  manner akin to a married couple, for example living together, committing to each 
other presenting themselves as a couple, were not afforded any legal status in respect of 
their relationship. 
 
Whilst the courts in England and Wales have been alive to the changes in society and the 
need for change in legislation to reflect the same, the lack of legislation presented a 
difficulty in that cases could come before the court with a factual matrix which had no 
corresponding statutory remedy, such as a non-biological parent in same-sex relationship 
could not apply for a parental responsibility order as a free-standing application and 
therefore the only method by which parental responsibility could be conferred upon such a 
person was by way of a joint residence order (as residence orders automatically confer 
parental responsibility upon the party in whose favour a residence order is made). Whilst 
married couples were able to benefit from legislation which gave rights in relation to tax 
relief, intestacy, life insurance policies, pensions and in the event of divorce ancillary relief, 
same-sex couples did not enjoy such benefits. 
 
The introduction of the Civil Partnership Act 2004 brought about a radical change by 
addressing the imbalance in legal status and rights as between same-sex and married 
couples. This extensive piece of legislation is modelled upon the status and rights of 
married couples, and in many parts its mirrors the provisions which apply to married 
couples whether under the Matrimonial Causes Act 1973, the Married Women’s Property Act 
1882, the Matrimonial and Family Proceedings Act 1984. Aside from mirroring certain 
provisions from statutes relating to married couples, it also resulted in amendment to a 
number of statutes, so as to include civil partners or civil partnerships as a category where 
previous they were omitted. Examples of this being the Children Act 1989, and the 
Adoption and Children Act 2002.  
 
The rights and remedies conferred on civil partners by the Act are substantial and in some 
cases will provide a larger package of rights than some other member states. Thus, the 
reputation of England and Wales as being the divorce capital of the world may not only 
relate to married couples, but to civil-partners too, who may find that the range of financial 
relief (which is the same as that available to husband and wives) in England and Wales is 
more or less beneficial to them (depending on who is the ‘paying party’) than the financial 
relief which is available (if at all) in their native country. 
 
The legislation not only addresses the domestic situation, but in some circumstances 
situations with a foreign element too, so that there is the possibility of recognising foreign 
partnership or same-sex marriages as well as foreign dissolutions. 
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Assessing whether the imbalance between civil partners and married couples has been 
equalised in respect of children matters is difficult as the courts in England and Wales will 
consider the child’s welfare as a paramount consideration. Therefore the weight given to 
the parent, whether that be a biological or non-biological parent, or a heterosexual or 
homosexual parent, will be determined in light of the particular circumstances in a case and 
the welfare and best interests of the particular child or children concerned.  
 
Given the wide ranging rights and provisions contained in the Civil Partnerships Act 2004, 
the amendments made to existing legislation to recognise the status of civil partners, and 
the addition of new legislation such as the Human Embryology and Fertilisation Act 2008, 
all of which provided a cure for the imbalance in the situation as between married and 
same-sex couples, the situation in England and Wales in respect of mutual recognition is 
quite progressive. In light of the progressive nature of the states and the courts in England 
and Wales it is not considered that there are any significant areas either in relation to the 
creation of a civil-partnership, the dissolution of the same, or matters relating to children 
which requires any action from the EU.  
 

Aim 
 To provide an illustration from an English and common law perspective of the 

mutual recognition of same-sex marriage, civil partnerships of same-sex and 
opposite sex couples. 
 

 To set out various aspects of family law from and compare each aspect as it applies 
to married and/or heterosexual couples and civil-partners and/or same-sex couples.  
 

 To illustrate the progressive nature of the UK in respect of mutual recognition, as 
effected by the state and the courts. 
 

 To provide an insight into the domestic situation for other member states. 
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1. LEGAL RECOGNITION OF RELATIONSHIPS 

1.1 Marriage 
 
Marriage is defined by law. It must involve two persons of the opposite sex going though 
the formalities of a marriage ceremony. There must be the following elements for a 
marriage to be valid: 

(i) Voluntary consent of the parties. 
(ii) No incapacity in respect of age, physical capability, or relationship by 

blood or marriage, or by reason of a subsisting previous marriage. 
(iii) The parties must be respectively male and female (section 11(c) of 

the MCA 1973). 
 

Prior to the Civil Partnership Act 2004, if two persons of the same sex went through a 
ceremony which they considered to be a marriage, the ceremony would not be deemed to 
be a marriage ceremony at all. Moreover section 11(c) of the MCA 1973, which sets out the 
grounds for void marriages, includes as a ground that the parties are not respectively male 
and female. This not only impacted on same sex couples by preventing them from entering 
into marriage, but also transsexuals as the criteria for determining sex were determined at 
birth and could not be changed to reflect a subsequent gender change. Thus, in Rees v 
United Kingdom (1985) 7 EHRR 429, the applicant who was born and christened 
female, but who in later life started to show signs of masculinity and subsequently 
underwent treatment with a view to changing sex was not permitted to marry a female. It 
was argued that under English law only persons of the opposite sex could marry. The 
matter was referred to the ECHR as the applicant argued that failing to recognise his 
change of sex was a violation of Articles 8 and 12. The Commission held that there had 
been no violation.  
 
This case allowed for an assessment of English laws against European laws and principles 
and although the UK did not fall foul, changes in respect of transsexuals were brought 
about following cases such as: Goodwin v United Kingdon [2002] 2 FLR 487 in which 
the Grand Chamber of the ECHR held that the test of congruent biological factors could no 
longer be decisive in denying legal recognition to the change of gender of a post-operative 
transsexual; and Bellinger v Bellinger [2003] 1 FLR 1043 in which the House of Lords 
held that section 11(c) of the MCA1973 was incompatible with Articles 8 and 12.  
 
Legislative change came in 2005 with the Gender Recognition Act 2004 which allows 
transsexuals to obtain a full gender recognition certificate. Consequently those who have 
obtained such a certificate are now permitted to marry as they will fulfil the criteria of the 
marriage (if they marry someone of the opposite sex to their own), taking place between a 
male and a female. This piece of legislation allows applications to be made under two 
categories: (i) living in the other gender (s 1(1)(a)); or (ii) having changed gender under 
the law of a country or territory outside the UK (s 1(1)(b)). Therefore as well as permitting 
applications in respect of domestic cases, English law can recognise the gender changing 
law of a foreign jurisdiction. The application is determined on one set of criteria; applying to 
both English and foreign applications.  
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1.2 Civil Partnership 
 
The CPA 2004 came into force on 5th December 2005. It creates a new legal relationship 
distinct from marriage although it does, as far as possible, give civil partners the same 
rights and responsibilities as married heterosexuals. Two people of the same sex sign a civil 
partnership in the presence of each other, the registrar and two witnesses but the place 
where they sign must not be in religious premises. The requirements are the same as for 
marriage: there must be no subsisting marriage or civil partnership; the parties must be of 
an appropriate age; and the partnership cannot take place with the prohibited degrees of 
relationship (where the prohibitions are the same as for marriage adding in, each 
relationship in respect of a civil partner). Whereas for marriage the requirement is that the 
parties must be of the opposite sex, the converse is a requirement for civil partnerships, 
the parties must be of the same sex. 
 
It is not only the formalities and requirements relating to the ceremony itself which 
resemble those required for a marriage, but the CPA 2004 also makes provision for the 
recognition of “overseas relationships” just as it is possible to recognise marriages which 
have taken place in another country. Partnerships entered into in a foreign jurisdiction will 
be recognised under the CPA 2004 where: 

(i) Two people register a civil partnership other than in England and Wales, 
Scotland or Northern Ireland, at the British Consulate in that country or, in 
the case of armed forces personnel, at their barracks. 

(ii) Where the parties have registered a relationship “overseas” (under that 
country’s jurisdiction) and, by reason of either being a special relationship, or 
because that relationship satisfies general conditions, that relationship will be 
recognised as a civil partnership in England and Wales. 

 
An “overseas relationship” is defined (s212) as either a specified relationship or a 
relationship which meets the general conditions set out in the Act, and which is registered 
with a responsible authority in a country or territory outside the UK by two people who 
under the relevant law are of the same sex at the time when they do so, and neither of 
whom is already a civil partner or lawfully married. The words “the relevant law” mean the 
law of the country or territory where the relationship is registered (including its rules of 
private international law). Any such relationship which meets the criteria will automatically 
be treated as having formed a civil partnership and there is no need to register in the UK as 
well. The general conditions (s214) are that under the relevant law: 
(a)     the relationship may not be entered into if either of the parties is already a party 
to a relationship of that kind or lawfully married, 
(b)     the relationship is of indeterminate duration, and 
(c)     the effect of entering into it is that the parties are— 
(i)     treated as a couple either generally or for specified purposes, or 
(ii)     treated as married. 

 
Specified relationships are defined in Schedule 20 of the Act and include (but not limited to) 
marriage in the Netherlands, Spain and Belgium, registered partnerships in Demark and 
Finland and the civil solidarity pact (PACS) in France. Schedule 20 will be amended as more 
countries allow for same-sex marriages or civil partnerships. 

 
Recognition is given irrespective of the scope of rights afforded to the couple in the foreign 
jurisdiction by contrast to those given in the UK. Therefore if a couple enter into a 
partnership in a foreign jurisdiction, which is recognised in the UK as it fulfils the criteria set 
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out in s214 of the CPA 2004, the UK does not then look to see whether they will have 
greater or fewer rights in the UK and tailor recognition in that way, it simply affords them 
the rights given to civil partners in this jurisdiction, whether that has the effect of 
increasing or decreasing their rights. So that if a couple came to the UK from Belgium 
where they are married, they are not considered married in the UK and will not be entitled 
to apply for a divorce. They will be considered to be civil partners, and whilst the remedies 
might effectively be the same, they will be entitled to a dissolution not a divorce. 

 
Civil partnerships in the UK provide a wide rage of rights to the partners which are akin to 
those afforded to married couples. These include rights in respect of intestacy, the right to 
apply for financial provision under the Inheritance (Provision for Family and Dependants) 
Act 1975, the same exemption benefit from inheritance tax as married couples, unlimited 
insurable interest in the other partner’s life, and in respect of “home rights” which were 
previously termed “matrimonial home rights” civil partners have the same rights as married 
couples. 

  
Termination of a civil partnership is by way of dissolution proceedings. The CPA 2004 
largely mirrors the MCA 1973, and although the only ground for dissolution is “irretrievable 
breakdown” it requires that one of four facts which (save for adultery) mirror the grounds 
for divorce be proved. The four facts are: (i)  behaviour such that the applicant cannot 
reasonably be expected to live with the respondent; (ii) the parties have lived apart for a 
period of 2 years and the respondent consents to the dissolution; (iii) the parties have lived 
apart for 5 years; (iv) or desertion for a continuous period of 2 years. 

 
The existence of a foreign element to dissolution proceedings, whether that be related to 
domicile or habitual residence, or nationality, is addressed in the CPA 2004 which gives the 
Lord Chancellor the power (s219) to make provision by regulations for the jurisdiction of 
the courts of England and Wales or Northern Ireland for proceedings for dissolution, 
separation, or annulment of a civil partnership, in cases where a civil partner is or has been 
habitually resident in an EU member state, or is a national of a member state, or is 
domiciled in a part of the UK or Republic of Ireland. The regulations also make provision for 
the recognition in England and Wales of the termination of a civil partnership by another EU 
member state. This is despite the fact that there is no pan-European recognition of civil 
partnerships, or jurisdiction for their termination. 

 
In relation to jurisdiction to hear matters, the courts in England and Wales will only have 
jurisdiction to hear proceedings for a dissolution, nullity or separation order if: 

(a) It is provided by the regulations enacted pursuant to s219; or 
(b) No court has jurisdiction under the s219 regulations and either civil partner is 

domiciled in England and Wales on the date proceedings are begun; or 
(c) The partners registered as partners in England and Wales and no court has or is 

recognised as having jurisdiction under s219 regulations, and it appears in the 
interests of justice for the court to assume jurisdiction. 

The last provision covers the situation where a couple are registered as partners in the UK 
and then move to a country where they are not able to terminate the civil partnership; the 
UK court can assume jurisdiction under this provision which will mean that the parties will 
not need to return to the UK for the partnership to be terminated. 
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It is clear that the CPA 2004 has created  legal status and remedies for civil partners which 
by in large mirrors those which are enjoyed by married couples. Where nationals of EU 
states coming to the UK are concerned, subject to fulfilling the criteria of s212 and s214 of 
the CPA 2004, they may either have greater or lesser rights than their home country 
depending on the status, rights and remedies afforded to them in their home country. 
However, given the wide-ranging rights and remedies which have been created by, or as a 
result of the CPA 2004, they will know that they have legal framework which protects them 
and provides them with (largely) the same rights as married couples within the UK. 
 

2. FINANCIAL PROVISION 

2.1 For married couples and civil partners. 
 
For married couples financial provision following divorce proceedings is governed by the 
MCA 1973. There are a range of possible orders relating to financial relief which the court 
can order. These are: 

(i) Property adjustment orders. 
(ii) Orders for the payment of a lump sum. 
(iii) Periodical payments (spousal and for the benefit of a child). 
(iv) Security for periodical payments (spousal and for the benefit of a child). 
(v) Pension sharing orders. 

 
For civil partners, dissolution proceedings and financial provision are governed by the CPA 
2004. As with dissolution proceedings, the provisions relating to financial provision for civil 
partners mirror the provisions under the MCA 1973 for married couples. Schedule 5 of the 
Act sets out the court’s powers to make financial orders and the parity between the CPA 
2004 and the MCA 1973 is not only to be implied, it is expressly stated in section 72(1): 
 
“Schedule 5 makes provision for financial relief in connection with civil partnerships that 
corresponds to the provision made for financial relief in connection with marriages by Part 2 
of the Matrimonial Causes Act 1973.” 
 
This parity with the MCA 1973 is not just in respect of claims relating to the civil partners 
themselves, but also to any children of the family. Therefore all forms ancillary relief 
available to married couples under MCA 1973, are available to civil partners under CPA 
2004. 
 
In cases where dissolution of an overseas relationship is permitted in the UK, financial 
provision available to that couple will be the same as partnerships and dissolutions which 
have been obtained in the UK. Therefore nationals of other EU member states coming to 
the UK, will have all the remedies in respect of financial relief available to them as any 
married couple in the UK. Whilst this may differ from the remedies they may have had (for 
better or for worse) in their home country, that is the exact same situation that a non-
English opposite sex couple who are divorcing in England will have.  
 
Where a dissolution has taken place overseas, a civil partner may make an application1 for 
leave to commence proceedings for financial relief in England. This is the same procedure 
that would have to be followed by a married person, who had obtained a foreign divorce, to 
                                       
1 Schedule 7 Part 1 paragraphs 1, 2 and 4 CPA 2004. 
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commence ancillary relief proceedings in the England. Jurisdiction is conferred on the 
English court if certain criteria are met. The criteria are: that either of the civil partners was 
domiciled in England and Wales on the date that leave to make an application was issued or 
was domiciled here on the date on which the overseas dissolution took effect; or either civil 
partner was habitually resident here for one year ending with the date on which leave is 
applied for or was habitually resident here for the year preceding the date on which the 
overseas dissolution took effect; or either or both partners had, at the date leave is applied 
for, a beneficial interest in a dwelling house situated here which was at some point during 
the civil partnership the ‘civil partnership home’. This criteria are the same as those 
required of married couples applying for leave under the Matrimonial and Family 
Proceedings Act 1984. 
 
Whilst the approach to financial relief between civil partners should be approached in the 
same way as ancillary relief proceedings as the relevant factors under section 25 of the 
MCA 1973 to which the court is to have regard, are mirrored in Schedule 5 Part 5 of the 
CPA 2004, there is not as yet a body of case law from which it can be assessed whether the 
approach is the same or different, and if there are differences, what those differences 
might be. 

 
In the very recent decision of the Supreme Court in Radmacher v Granatino which 
concerned a heterosexual couple. Lady Hale prefaced her conclusions by stating: 
“I should also point out that, although our judgments talk only of marriage and married 
couples, our conclusions must also apply to couples who have entered into a civil 
partnership.”2  
Whilst commenting that the law in respect of marital agreements was a “mess” she 
mentioned the Law Commission has a current project to examine the status and 
enforceability of agreements made between spouses and civil partners (or those 
contemplating marriage or civil partnership) concerning their property and finances and a 
consultation paper will be published shortly3.  
 
This is indicative of the English courts’ determination to apply the same current principles 
to marriages and civil partnerships and, where new principles emerge, to ensure parity 
between married couples and civil partners. 

 

2.2 For unmarried couples/cohabitees. 
 
For unmarried couples financial provision can be achieved by way of proceedings under the 
Trusts of Land and Appointment of Trustees Act 1996 if either party is able to claim that 
they have an interest in property.  Where a child is involved, Schedule 1 might be an 
avenue from which to secure financial provision, although the provision under this Act will 
be for the child, with an element of carer’s allowance for the parent, and no transfers of 
property or lump sums will be ordered to meet the needs of the parent in his or her own 
right. 
 

                                       
2 Radmacher v Granatino 2010 UKSC 42 at paragraph 131. 
3 Law Commission, Annual Report 2009-10, 2010, Law Com No 323, paras 2.68 to 2.75 
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The position of unmarried couples or cohabitees whether of the same sex or opposite sex is 
very different from that of married couples and civil partners. A spouse or civil partner can 
seek property adjustment or lump sum orders in respect of his or her housing, even if he or 
she did not contribute anything financially to the family home. In contrast a cohabitee can 
only seek a share of property if they can prove the existence of a trust which normally, 
although not always, involves demonstrating a financial contribution. There is no financial 
relief by way of periodical payments available to a cohabitee and no right to apply for a 
pension sharing order. 
 
Whereas civil partners enjoy the same advantages in respect of legal status and rights and 
remedies as married couples, a cohabitee who is in a same-sex relationship suffers the 
same disadvantages as a cohabitee in an opposite-sex relationship. 

 
Schedule 1 of the Children Act 1989 sets out the courts’ powers in relation to orders for 
financial relief against parents. Within the context of English proceedings the court’s 
jurisdiction to make child maintenance orders against a parent in respect of a child are 
subject to the provisions of the Child Support Act 1991. The effect of the Child Support Act 
1991 is that jurisdiction for child maintenance does not generally (although there are 
exceptions) fall within the jurisdiction of the court, rather it lies with CMEC which operates 
through the CSA, who upon being presented with an application relating to the income of 
the non-resident parent, will conduct a calculation of the maintenance due based upon their 
formulas. CMEC will conduct assessments where the parents are not living together.  
 
Where CMEC does not have jurisdiction, the court will have jurisdiction under Schedule 1 to 
make orders for maintenance. Whilst the jurisdiction of CMEC cannot be ousted, it is open 
to parents to reach an agreement in relation to the level of child support rather than 
applying to CMEC for an assessment. If the parents are married this can be recorded on the 
order made in respect of applications for ancillary relief which will bind the parties for a 
minimum of one year. After a year the parties can either continue to abide by the terms of 
the agreement or they can then make an application for an assessment by CMEC. 
 
The situations where applications are made under Schedule 1 are: 

(i) Where either parent or the child is habitually resident outside England and 
Wales. 

(ii) Where the paying party has a net weekly income which exceeds £2,000 often 
referred to as “top-up orders” which are made after CMEC has made a 
maximum assessment. 

(iii) Where the sum sought is in relation to expenses relating to education i.e. 
school fees orders. 

(iv) Where the sum sought is in relation to expenses relating to advanced 
education i.e. post secondary education. 

(v) For provision for a child who has attained 19 years of age or has completed 
secondary education. 

(vi) Where the provision sought is in respect of expenses relating to disability. 
(vii) Where there is no absent parent s3(2). 

 
Furthermore Schedule 1 applications can be made where capital provision is required for 
the child.  
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Orders are generally made until the child the child reaches 18 years of age4 but can be 
extended where the child is continuing in education or undergoing training for a trade, 
profession or vocation whether or not while in gainful employment; or where there are 
special circumstances which justify the making of an order. The special circumstances 
can include situations where the child suffers from a disability.  

 
In respect of the finality of orders and the ability to vary, orders for periodical payments 
are capable of variation and capitalisation. The factors which the court will take into 
account on a variation are the same as those which are taken into account at the time of 
making the original order. This allows for maintenance orders which have been made in 
respect of babies or young children to be reviewed in light of a change of circumstances 
relating to the child or the parents. 

 
Where orders relate to property, the property is for the benefit of the child and is made 
available for the child and the primary carer for the duration of the child’s minority. At 
the end of the child’s minority the property will usually revert to the absent parent. 
Orders for the transfer or settlement of property cannot be varied and therefore if an 
order is made for the settlement of property it should be made with a view to 
accommodating the child until he/she reaches majority. Subsequent applications for 
alternative housing will not be entertained5.  

 
Where the court has jurisdiction as a result of a parent or the child living outside 
England and Wales the range of orders which it can make are limited to paragraph 
1(2)(a) and (b): namely periodical payments and security for periodical payments. 
There is no jurisdiction to order lump sum payments or transfers or settlement of 
property6.  

 
Whilst Schedule 1 can be used by married couples, it is more often used by unmarried 
parents. The statute provides that any person who is a parent, or a guardian, or a 
special guardian, may make an application. The question arises as to whether the non-
biological parent in a same-sex relationship who has not entered into a civil partnership 
is considered to be a parent and therefore able to make an application, or be the paying 
party under Schedule 1. 

 
This was the issue the court was required to determine in the case of T v B7. Paragraph 
16(2) of Schedule 1 defines “parent” as:  

(a) any party to a marriage (whether or not subsisting) in relation to whom the child 
concerned is a child of the family, and 
(b) any civil partner in a civil partnership (whether or not subsisting) in relation to 
whom the child concerned is a child of the family; 
and for this purpose any reference to either parent or both parents shall be read as a 
reference to any parent of his and to all of his parents. 
  

                                       
4 Paragraph 3(1)(b) of Schedule 1. 

5 Phillips v Peace [2005] 2 FLR 1212 
6 Paragraph 14 of Schedule 1 of the Children Ac 1989. 
7 [2010] EWHC 1444 (Fam) 
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The Court held that, as a matter of statutory interpretation, the word 'parent' in 
Schedule 1 meant 'legal' parent. The court had no discretion to decide that a person 
should in the circumstances of a particular case be treated as a parent and thereby 
potentially have financial obligations imposed. Accordingly, the respondent, the former 
(same-sex) partner of the mother of a child, who had assumed parental responsibility 
for the child flowing from a previous grant to her of an order for shared residence, was 
not the 'legal' parent of the child and no order for financial relief could be made against 
her. 
 
In summary the facts of the case were that the applicant (T) and the respondent (B), 
commenced their relationship in 1994, and cohabited from 1994 to 2007 but did not 
enter into a civil partnership. They jointly applied for T to receive treatment by way of 
artificial insemination from an unknown donor. T subsequently became pregnant and a 
child was born in 2000. Following the break down of the relationship B issued an 
application for residence and contact. The court made a shared residence order having 
found that the decision to become pregnant had been reached jointly by the parties, 
who had both taken on the role of parents after the birth of the child. T applied for 
financial relief for the benefit of the child under paragraph 15 of Schedule 1. The court 
ruled on a preliminary issue, namely whether B was a 'parent' under Schedule 1 so that 
the court had jurisdiction to make an order against her for financial relief. The court also 
had to determine: (i) whether, as a matter of statutory interpretation, Schedule 1 orders 
were confined to 'legal' parents, namely biological parents and those who had become a 
parent by law and those otherwise included in paragraph 16 of Schedule 1 or (ii) 
whether it extended to include any person who had acquired parental responsibility or 
who was a 'social' or 'psychological’ parent. 
 
B submitted that she was not a parent for the purposes of Schedule 1 to the Act because 
that schedule was confined to those who had the status of parent or who were within the 
extended definition contained within paragraph 16. T contended that Schedule 1 was not 
so confined but that it permitted the application of a fact sensitive, welfare informed, 
approach to the determination of who was a parent within the scope of Schedule 1. 
 
It was held that: 

(1) As a matter of statutory interpretation, the word 'parent' in Schedule 1 to the Act 
meant legal parent. Schedule 1 was confined to those who had the status of parent 
as expressly extended by paragraph 16. Orders under Schedule 1 to the Act could 
only be made against those who were a parent in the legal meaning of that word. 
Such an order was not a matter for a discretionary welfare informed decision, but a 
matter of status. The mere obtaining of parental responsibility, flowing from the 
obtaining of an order for shared residence, was clearly not intended to make 
someone a legal parent when they would not otherwise be such. If Parliament had 
intended to alter or amend the general principles as to parenthood, specific 
enactment would have been made. 
In the instant case, it was clear that B was a social and psychological parent as a 
result of her relationship with the child and the child's relationship with her. However, 
there was a difference between a 'natural parent' and a 'legal' parent. It followed that 
B was not a legal parent and that no financial relief as sought could be granted 
against her. 
 (2) It was for the legislature to determine who should be financially responsible for 
children if it was to extend beyond those who were legal parents or as otherwise 
within Schedule 1 to the Act. It was not for the courts to determine, by reference to 
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an essentially discretionary test, that a person should in the circumstances of the 
particular case be treated as a parent and thereby potentially have the financial 
obligations imposed by Schedule 1.  

 
 
 

3. PARENTHOOD 

3.1 The natural parent and the psychological parent 
 
These concepts were explored in the case of Re G (Residence: Same Sex Partner)8. This 
case involved lesbian couple who were in a relationship from 1995 until 2002. One of the 
couple G was inseminated using sperm from an anonymous donor at a clinic abroad. She 
gave birth to two daughters. The other, W, had a son, who regarded the girls as his sisters. 
The relationship between G and W broke down in 2002 when W began a relationship with 
her present partner. The children remained with G and W made an application for a shared 
residence order, which was the only way to obtain parental responsibility at the time. Her 
application was refused, but the judge made an order that G, who wished to move away 
with her partner and the children, should continue to live in the Leicester area. W's appeal 
against the refusal of a shared residence order was allowed and an order was made. While 
the children were on holiday with W, G and her partner completed the sale of their home in 
Leicester and the purchase of a house in Cornwall. They collected the children at the 
regular handover point and went to their new home, in breach of the court's order. W 
issued applications under the Family Law Act 1986 in order to locate the children. The 
contact arrangements were reinstated and G abided by them. G applied for the residence 
restriction to be lifted and W applied for the residential arrangements to be changed, so 
that the children's primary home would be with her. The judge granted W's application for 
primary care and that decision was upheld by the Court of Appeal. G appealed. G 
contended that whatever the test to be adopted, it had been wrong of the courts below, 
having regard to s 1(1) of the Children Act 1989 under which the child's welfare was to be 
the court's paramount consideration, to attach no significance whatever to the fact that she 
was the children's mother. Further, the judge had allowed herself to be distracted, by her 
disapproval of G and her behaviour, from a full consideration of the evidence relating to the 
children's welfare, which would have led her to a different conclusion. In particular, when 
concluding that she had no confidence that the mother would not seek to marginalise W in 
the future, she had given no weight to the fact that regular and good quality contact had 
been continuing since it had been re-established after the move. 
The House of Lords allowed the appeal and held that the fact of parentage was to be 
regarded as an important and significant factor in considering which proposals better 
advanced the welfare of the child. The fact that G was the natural mother of the children, 
while raising no presumption in her favour, was an important and significant factor in 
determining what would be best for them at the present time and in the future. But that 
factor had not been explored. Moreover, while it might well be in the best interests of 
children to change their living arrangements if one of their parents was frustrating their 
relationship with the other parent who was able to offer them a good and loving home, that 
                                       
8 [2006] 4 All ER 241. 
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was unlikely to be in their best interests while that relationship was in fact being 
maintained in accordance with the order of the court.  
 
Baroness Hale set out three forms9 of parent: the natural parent, the gestational parent 
and the psychological parent. 

“32. So what is the significance of the fact of parenthood? It is worthwhile picking 
apart what we mean by 'natural parent' in this context. There is a difference between 
natural and legal parents. Thus, the father of a child born to unmarried parents was 
not legally a 'parent' until the Family Law Reform Act 1987 but he was always a 
natural parent. The anonymous donor who donates his sperm or her egg under the 
terms of the Human Fertilisation and Embryology Act 1990 is the natural progenitor 
of the child but not his legal parent: see ss 27 and 28 of the 1990 Act. The husband 
or unmarried partner of a mother who gives birth as a result of donor insemination in 
a licensed clinic in this country is for virtually all purposes a legal parent, but may not 
be any kind of natural parent: see s 28 of the 1990 Act. To be the legal parent of a 
child gives a person legal standing to bring and defend proceedings about the child 
and makes the child a member of that person's family, but it does not necessarily tell 
us much about the importance of that person to the child's welfare. 

33.There are at least three ways in which a person may be or become a natural 
parent of a child, each of which may be a very significant factor in the child's welfare, 
depending upon the circumstances of the particular case. The first is genetic 
parenthood: the provision of the gametes which produce the child. This can be of 
deep significance on many levels. For the parent, perhaps particularly for a father, 
the knowledge that this is 'his' child can bring a very special sense of love for and 
commitment to that child which will be of great benefit to the child (see, for example, 
the psychiatric evidence in Re C (MA) (an infant) [1966] 1 All ER 838, [1966] 1 WLR 
646). For the child, he reaps the benefit not only of that love and commitment, but 
also of knowing his own origins and lineage, which is an important component in 
finding an individual sense of self as one grows up. The knowledge of that genetic link 
may also be an important (although certainly not an essential) component in the love 
and commitment felt by the wider family, perhaps especially grandparents, from 
which the child has so much to gain. 

34. The second is gestational parenthood: the conceiving and bearing of the child. 
The mother who bears the child is legally the child's mother, whereas the mother who 
provided the egg is not: see s 27 of the 1990 Act. While this may be partly for 
reasons of certainty and convenience, it also recognises a deeper truth: that the 
process of carrying a child and giving him birth (which may well be followed by 
breast-feeding for some months) brings with it, in the vast majority of cases, a very 
special relationship between mother and child, a relationship which is different from 
any other. 

35. The third is social and psychological parenthood: the relationship which develops 
through the child demanding and the parent providing for the child's needs, initially 
at the most basic level of feeding, nurturing, comforting and loving, and later at the 
more sophisticated level of guiding, socialising, educating and protecting. The phrase 
'psychological parent' gained most currency from the influential work of Goldstein, 
Freud and Solnit Beyond the Best Interests of the Child (1973), who defined it thus: 

'A psychological parent is one who, on a continuous, day-to-day basis, 
through interaction, companionship, interplay, and mutuality, fulfils the 

                                       
9 Paragraphs 32 to 38 
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child's psychological needs for a parent, as well as the child's physical 
needs. The psychological parent may be a biological, adoptive, foster or 
common law parent.'  

36. Of course, in the great majority of cases, the natural mother combines all three. 
She is the genetic, gestational and psychological parent. Her contribution to the 
welfare of the child is unique. The natural father combines genetic and psychological 
parenthood. His contribution is also unique. In these days when more parents share 
the tasks of child rearing and breadwinning, his contribution is often much closer to 
that of the mother than it used to be; but there are still families which divide their 
tasks on more traditional lines, in which case his contribution will be different and its 
importance will often increase with the age of the child. 

37. But there are also parents who are neither genetic nor gestational, but who have 
become the psychological parents of the child and thus have an important 
contribution to make to their welfare. Adoptive parents are the most obvious 
example, but there are many others…  

38. What Mr Jackson challenges is the reversal in the parties' positions in response to 
the mother's removal of the children to Cornwall. He points out that, with one 
exception at the beginning of Bracewell J's judgment, there was no reference to the 
important fact that CG is these children's mother. While CW is their psychological 
parent, CG is, as Hallett LJ pointed out, both their biological and their psychological 
parent. In the overall welfare judgment, that must count for something in the vast 
majority of cases. Its significance must be considered and assessed. Furthermore, the 
evidence shows that it clearly did count for something in this case. These children 
were happy and doing very well in their mother's home. That should not have been 
changed without a very good reason.” 

In Re A (Joint Residence: Parental Responsibility)10 a joint residence order was 
made in respect of a mother and a man who was not the biological parent of the child 
and prohibited the introduction of the biological father for a period of two years. The 
making of the joint residence order conferred parental responsibility on the man which 
he would not otherwise be able to apply for. 

In R-v-E and F11 the child was the biological child of an English woman in a civil 
partnership and an American man who was in a same-sex marriage. The woman’s 
partner acquired parental responsibility by way of agreement with the woman as a 
step-parent. Although the father's name was given on the birth certificate, he had not 
thereby acquired parental responsibility for the child (the law as to parental 
responsibility and unmarried fathers had been changed subsequently). However, the 
father and his partner were involved in the child's life from birth. After a dispute about 
the best way in which to discipline the child, the relationship between the four adults to 
some extent broke down. The father continued to see the child on regular visits to 
England, but was no longer welcome to stay in the home that the mother and her 
partner shared with the child, or to go with them on family holidays. Dissatisfied with 
contact arrangements the father issued first an application for staying contact and 
parental responsibility, and then an application for shared residence. In response the 
mother and her partner applied for a joint residence order (in favour of each other). A 

                                       
10 [2008] 2 FLR 1593 
11 [2010] 2 FLR 383 
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child and adolescent psychiatrist reported that the child, now 7 years old, perceived 
the mother and her partner as his parents, although he was aware of and loved the 
father; she recommended that the father obtain a suitable property in England, large 
enough for the child to have his own room. Within a short time, at the child's request, 
overnight contact had started, and proved very successful. There was now broad 
agreement on contact for the coming year. However, the issues of parental 
responsibility and residence were not agreed by the parties, and there remained an 
issue as to the extent to which the child should divide his time between his female 
parents and his father in the long term. 

The court made a joint residence order in favour of the female parents, approving 
contact arrangements involving no more than 50 days per year spent with the father; 
dismissing the father's applications for parental responsibility and shared residence. It 
was held that:(1)     The pre-birth agreement between the four adults as to the way in 
which the child would be parented had been that the mother and her partner were to 
be the child's parents, although the father was to have an important role… The mother 
and her partner had borne the responsibility for bringing the child up and had taken all 
the decisions affecting his welfare. There was no evidence to suggest that the father 
had been co-parenting the child, or was regarded by the child as a parent.(2)     
Section 11(5) of the Children Act 1989 which provided that a joint residence order in 
favour of parents would cease to have effect if the parents lived together for more than 
6 months did not apply to a joint residence order granted to two people already living 
together, but to a joint residence order granted to two parents living separately, who 
subsequently resumed living together for more than 6 months. An order for joint 
residence to the female parents was in the child's best interests, so that the child 
would know where his home was, and he would be reassured as to the future should 
anything happen to the mother.(3)     In cases 'outside the ordinary run of parental 
disputes on separation' it was particularly important to recognise that parental 
responsibility applications remained subject to the overriding provisions of s 1 of the 
1989 Act. It would not be in the child's best interests to grant the father parental 
responsibility when the father was asserting that the four adults and the child 
comprised one family, whereas the reality was that the child's nuclear or central family 
consisted of the child and the female parents who had cared for him and taken 
decisions as to his welfare and upbringing, albeit after consultation with the father. The 
father was mistaken in his attempt to equate the situation with that of a family post-
divorce or post-separation and the female parents had good reason to perceive his 
stance as a direct threat to the autonomy of their family. Granting the father parental 
responsibility in this situation would generate conflict with the female parents, and 
distress them, without giving the father any practical advantage: the father's position 
was already recognised by the female parents who had not attempted to marginalise 
him after the dispute, and who had consulted and would continue to consult him as to 
significant decisions. The child's relationship with the father could be fully promoted by 
contact arrangements, although contact equating to half the child's non-school time 
would send out entirely the wrong message, and would seriously curtail the time the 
working female parent would be able to spend with the child. 

These cases illustrate that the courts will look at each case on the specific facts and 
the overriding objective as prescribed by section 1 of the Children Act 1989 will be 
the welfare of the child and the “parent’s” rights and responsibilities will be evaluated 
and determined against the welfare principle. The cases also show that the court’s 
are not applying one set of rules to same-sex couples and others to opposite-sex 
couples. It seems that in either case the welfare of the children remains the 
paramount consideration.  
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3.2 The legal parent 

3.2.1 Adoption 

It used to be the case that an adoption order could only be made by a married couple or a 
single person12. This has been changed by section 50(1) of the Adoption and Children Act 
2002 (ACA) which came into force in 2005 which allows for adoption by a couple where “a 
couple” is defined13 as a married couple, or civil partners, or two people (whether of 
differing sexes or of the same sex) living as partners in an enduring family relationship. 
This creates an equal-footing for couples who are married, civil partners, same-sex 
cohabitees, and opposite-sex cohabitees. 
 

3.2.2 Human Fertilisation and Embryology Acts (HFEA) 1990 and 2008 

The HFEA 1990 provided that where a child is conceived by donor insemination at a 
licensed clinic, the unmarried mother of such a child became the child’s only legal parent14, 
leaving the donor with no rights or responsibilities. If treatment is sought by a opposite-sex 
married couple, the husband is treated as the father even though he may not be the 
biological father, the same applies to opposite-sex couples who are not married but where 
the couple seek the services of the clinic together. The result of this is that such fathers 
would be liable to maintain the child and mothers could apply for financial relief.  
 
When the CPA 2004 came into force the HFEA 1990 was not amended which created a 
problem for civil partners in that the civil partner of a woman who receives treatment  and 
becomes pregnant, does not automatically have the rights and responsibilities that the 
males in opposite-sex relationships have.  
 
The HFEA 2008 addressed the omissions in the 1990 in relation to same-sex couples in 
that: 
(i) Section 33 defines the meaning of a mother as the woman who is carrying or has 

carried a child as a result of the placing of in her of an embryo or of sperm and 
eggs, and no other woman, is to be treated as the mother of the child. This applies 
whether the woman was in the UK or elsewhere at the time of the placing in her of 
the embryo or the sperm and eggs. Therefore if a national of another EU state who 
underwent treatment or delivered a child outside the UK fits this criteria, she will be 
deemed the mother of the child. 

(ii) Sections 36 and 37 set out agreed fatherhood conditions which provide a 
mechanism for parties to carefully consider and record in approved forms their 
intentions regarding the fatherhood of the child and its implications, as well as their 
consent. Once the gametes or embryos are placed within the woman neither party 
can withdraw their consent in relation to that cycle of treatment. This will hopefully 
prevent situations occurring as they did in Re M (Sperm Donor Father)15 where a 
lesbian couple who advertised for a man to father a child for them, stating that they 
would be content for his to act as a father figure, subject to them being primary 
carers and decision makers. After finding a donor an after conception the couple 

                                       
12 s14 and s15 of the Adoption Act 1976. 
13 Section 144(4) of ACA. 
14 Section 28 of HFEA 1990. 
15 [2003] Fam Law 94 
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became concerned that the father was seeking too much involvement and after the 
birth of the child only allowed two periods of contact before stopping contact 
altogether. The father applied for contact and parental responsibility. The court held 
that there should be a defined contact order and his application for parental 
responsibility was adjourned. More recently a similar issue arose in Re B Role of 
the Biological Father16 where the donor father was the sibling of one of the civil 
partner parents. The three agreed that any child conceived using the donor sperm 
would grow up in a nuclear family that would not include the donor father. There 
was no formal agreement, and no professional advice was taken. A child was 
conceived using the donor sperm, but 3 months into the pregnancy the civil partners 
became estranged from the donor father. The donor father asserted that a real, 
albeit limited, role had been agreed for him, involving both contact and some role in 
major decisions in the child's life. The civil partners claimed that the only role 
agreed for the donor father was a rather distant avuncular one. After the birth of the 
child the donor father applied for both contact and a parental responsibility order. 
The civil partners opposed both applications, offering at most annual contact in a 
family setting. The donor father had had two successful supervised contact sessions 
with the child.The court made no order in relation to parental responsibility but did 
make an order for direct contact four times a year. It was held that (1) it was no 
longer always possible for a judge to decide family cases by the traditional method 
of reflecting and applying the broadly agreed norms of society, because, given the 
developments in IVF, AID and adoption, it was often not possible to identify such 
norms with confidence. The judge must then suggest and apply principles that 
should govern these new developments, in the context of the basic principle of the 
paramountcy of the welfare of the child. The instant case could not be resolved 
without some general consideration (principally but not exclusively from the 
viewpoint of the child) of the continuing role (if any) of the biological progenitors, 
male or female, in the life of the child, bearing in mind where the individual decision 
taken might lead to in other cases.(2)     It was strongly in the child's interests to 
maintain some kind of relationship with the donor father; it would help the child to 
know that the man he knew as one of his uncles was also his natural parent. The 
experience of adoption, not to be neglected in other less conventional forms of 
parenting, was that children often developed a real interest in their natural parents, 
and that truth and avoidance of deceit were needed from the earliest days; the 
discovery in adolescence that the child had been duped or misled might have serious 
ramifications for family relationships. The concept of family was both psychological 
and biological and a court would be unwise not to have regard to both aspects.(3)     
Although the donor father had shown commitment, attachment and motivation, the 
paramount consideration in granting parental responsibility was the child's welfare, 
under s 1 of the Children Act 1989; this consideration was particularly important 
when the case was outside the ordinary run of parental disputes on separation. It 
would be wholly contrary to the best interests of the child to grant the donor father 
parental responsibility, because he would undoubtedly seek to exercise it and to 
advance his views, while the civil partners would feel assailed and undermined in 
their status as parents; the resultant conflict would be bad for the child. The making 
of no order was best for the child. Absent a radical change of circumstances the 
court would not revisit this issue for many years, if at all. 

                                       
16 [2008] 1 FLR 1015 
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(iii) Sections 42 to 48 address the issue of cases in which a woman is to be the other 
parent. If a woman in a civil partnership receives treatment and is implanted, the 
other party to the civil partnership will be treated as a parent of the child unless she 
did not consent to the artificial insemination. Provisions similar to those that apply 
to heterosexual couples are set out in these sections in respect of same-sex female 
couples in a civil partnership and those who are not in a civil partnership. 

 
Even though the new Act has sought to remedy some of the difficulties faced by same-sex 
couples, the previous case law illustrates that even when legislation was awaited, the 
courts adopt pragmatic and welfare based approach in same-sex cases, which is the same 
approach adopted in opposite-sex cases. 

 

3.3 Different rights and obligations in respect of different categories 
 
The CPA 2004 has caused a number of significant changes to existing legislation which 
have the effect of providing civil partners nearly all the rights and obligations in relation to 
children of the partnership, as marriage provides. 
 

3.3.1 Parental Responsibility 

Section 3(1) of the Children Act 1989 sets out the meaning of parental responsibility, 
being:”all the rights, duties, powers, responsibilities and authority which by law a parent of 
a child has in relation to the child and his property.” 

 
Prior to the CPA 2004 same-sex couples faced the difficulty that non-biological member of 
the couple could only acquire parental responsibility in respect of a child, by having the 
court make a shared residence order. The CPA 2004 remedies this as section 75(2) amends 
the Children Act 1989 at section 4A to provide that a civil partner is a step-parent who by 
agreement with the natural parent or by order of the court attain parental 
responsibility.The legislation provides equality on a domestic basis. However the question 
arises: how should the foreign national, who has parental responsibility in his or her home 
country, be treated upon coming to the UK? Article 16 of the 1996 Hague Convention on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-Operation in respect of 
Parental Responsibility and Measures for the protection of Children, provides that parental 
responsibility which exists under the law of the contracting state of the child’s habitual 
residence, shall continue to exist when the child’s habitual residence changes to another 
contracting state. This is an issue which is currently being considered and proposals are 
being made as to possible ways to ensure that a foreign holder of parental responsibility is 
made aware of proceedings in England and Wales.  
 

3.3.2 Residence and contact 

Section 8 of the Children Act 1989 provides the power of the court to make residence and 
contact orders. Section 10 sets out who may make an application, in respect of all section 8 
orders they are any parent, guardian or special guardian; any person who by virtue of 
section 4A has parental responsibility for the child i.e. a step-parent which could also be a 
same-sex step-parent; any person in whose favour a residence order is in force with 



Policy Department C: Citizens' rights and Constitutional Affairs 

___________________________________________________________________________________________ 

 22 

respect to the child. In respect of residence and contact the persons include: any party to a 
marriage (whether or not subsisting) in relation to whom the child is a child of the family; 
any civil partner in a civil partnership (whether or not subsisting) in relation to whom the 
child is a child of the family; any person with whom the child has lived for a period of at 
least three years. Therefore the non-biological partner in a civil partnership can apply for a 
section 8 order and is in the same legal position in respect of residence and contact orders 
as either heterosexual parents. 

 

3.3.3 Financial provision both inter partes and from the state 

The state provides child benefit for every child born. In addition to child benefit a person 
may be entitled to claim child tax credits which will provide an additional source of income. 
These may be subject to changes proposed by the new government. Civil partners are 
treated in the same way as married coupled as far as social security benefits and tax 
credits are concerned. For those who are in a same-sex relationship but who have not 
entered into a civil partnership they will be considered as a couple. 
 
In addition to the payments received from the state, there are two main methods of 
obtaining financial support in respect of a child: by an assessment calculated by CMEC, or 
by way of an order of the court under Schedule 1. Unless the parties agree a level of 
support, the first avenue is the CMEC. CMEC will request financial information from the 
parties as to their incomes and the arrangements as to the care of the child. It then 
conducts an assessment which in broad terms has been 15% of net income for one child, 
20% for two children, and 25% for three or more children. Where the child, or children 
spend more than 52 nights per annum with the non-resident parent the sum payable will 
be discounted. The CMEC provisions apply to civil partners. 
 
The cases and legislative provisions set out above illustrate the progressive approach taken 
by both the state and the courts in respect of mutual recognition. Given this approach 
action from the EU does not seem to be required. 



 




