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EXECUTIVE SUMMARY 

 

THE ABOLITION OF EXEQUATUR AND THE ACCOMPANYING PROCEDURAL SAFEGUARDS 

AND REMEDIES 

While this point has the greatest symbolic resonance, in practice, given the small number 

of refusals on recognition and enforcement on appeal under the current arrangements, 

its impact appears to be minimal. Little is to be gained, therefore, by maintaining the 

costly formalities of a control, which has little concrete significance and which is clearly 

out of step with the other more recent EU instruments. However, the cost effectiveness 

of abolition must not come at the price of a degradation of fundamental rights – 

particularly that of a fair hearing - or of excessive inroads on national public policy.  

As far as the right to a fair hearing is concerned, it may plausibly be argued that the 

Member States are now committed to the protection of fundamental rights to the extent 

that it is reasonable to assume that the due process requirements of the ECHR and the 

EU Charter will have been spontaneously respected by the court of origin, or, at the 

worst, that their violation will be sanctioned by other means (individual recourse before 

the ECHR), justifying the displacement of guarantees away from the exequatur process. 

In my view, the whole institution of exequatur is (and can only be) justified by a risk 

inherent in the structure of the international system, in which there is no reason to 

believe that two courts think or act alike. But where guarantees (such as commitment to 

ECHR and Charter standards of due process) exist at the court of origin, reinstating 

exequatur is a bad cure for the bad application of existing rules. This conclusion is 

equally valid in the specific case of collective judgments which raises less a due process 

problem, than an issue of jurisdictional coherence and forum shopping. It requires to be 

taken seriously, but above all emphasises the need for a EU wide regulation of the 

conditions for recognition of class judgments originating in third states.  

As far as national public policy is concerned, it seems to me that the requirements of 

mutual trust suffice, as a general rule, to answer the argument of the need to maintain a 

control of public policy. I do not think that issues of privacy/defamation and violation of 

the rights of the personality warrant specific treatment (in the proposed form of 

exclusion from the abolition of exequatur). I believe it is bad policy to attempt to 

regulate indirectly, through the scope of exequatur, a question which has been eluded 

elsewhere, at the jurisdictional stage. To my mind, it would be preferable to adopt an 

appropriate jurisdictional rule, correcting the effects of Fiona Shevill (ECJ Case C-68/93 

1995) and concentrating litigation at the place of the victim’s domicile wherever the 
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effect was foreseeable there. However, once again, in the case of choice of forum 

agreements, it seems to me that a chosen court should be under a particularly rigorous 

duty to verify that the choice of forum is not intended to subvert the public policy of the 

court which would otherwise have jurisdiction under the Regulation.  

 

THE OPERATION OF THE REGULATION IN THE BROADER INTERNATIONAL ORDER  

The first issue is whether the Regulation should provide the grounds for the jurisdiction 

of the courts of Member States in disputes involving third-state defendants. Practically, 

this means that national private international law rules, currently applicable when the 

defendant is domiciled outside the EU, would have no longer have currency within the 

substantive scope of the Regulation. I do not see any reason why this should not be 

done, if the defendant’s domicile – a connecting factor borrowed from the nineteenth-

century Romanist tradition of the initial Contracting States of the Brussels Convention - is 

deemed to be inadequate as a general criterion of scope and jurisdiction. The question 

could be framed as a quest for more adapted connecting factors. There is no reason not 

to extend the existing rules, if exclusion of foreign defendants no longer makes sense in 

view of the vastly accelerated and interconnected economic and social context in which 

we now live. A second (connected) question is whether the various heads of jurisdiction 

and lis pendens rules should be drafted so as to allow their « reflexive effect ».  To my 

mind, it is imperative to allow explicitly for such effect – meaning that certain special 

jurisdictional rules and lis pendens work in favour of the courts of third States.  On a 

policy level, such reciprocity would balance the expansion of the scope of the Regulation 

to third State defendants. A third – to my mind the most significant question of the whole 

reform – is the « forum necessitatis ». The EU is in need of a specific head of jurisdiction 

to ensure that the corporate social responsibility of firms with their headquarters or seat 

in the territory of a Member State may be held accountable for human rights violations 

by their subsidiaries in third – usually developing – States, where they are not held to 

the high standards (in terms of social policy, gender discrimination, environmental 

protection).  

 

THE PROVISIONS AIMING AT IMPROVING THE EFFECTIVENESS OF CHOICE OF COURT 

AGREEMENTS AS WELL AS THE INTERFACE OF THE REGULATION WITH ARBITRATION 

PROCEEDINGS 

I shall refrain from going in detail into the issue of the interface of Brussels I with 

arbitration, as I subscribe fully to the positions of Professor Hess in the Heidelberg 

report. It seems to me that it would be desirable to provide for a head of jurisdiction 

ensuring the primacy of the courts of the seat as far as provisional measures are 
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concerned. As far as choice of court agreements are  concerned, I see that there is still 

no attempt to deal with the opposability/invocability of choice of forum clauses as against 

third parties. I have already dealt with this question before this Parliament so there is no 

need to set out the arguments anew. It suffices to say that there is a significant access 

to justice issue here - which sooner or later will come up before the ECtHR - for small 

economic actors who has no choice but to bring a claim (say for damaged goods) before 

the « chosen » forum – that is, chosen by actors upstream in the economic supply chain.     

 

THE NEW PROVISION LAID IN ARTICLE 85   

It is likely that the threat to the fundamental freedom to strike is perceived to lie in the 

use of the special forum for individual tort claims in article 5(3), to obtain reparation of 

damage suffered locally and resulting from industrial action taken elsewhere, where such 

action is legal and cannot give rise to reparation.  This fear also transpires in the special 

(and also somewhat mysterious) connecting factor of article 9 of Rome II.  But it seems 

to me that the problem is one of applicable law: if it appears that the damage (say, 

effects on performance of services in  State A, due to delay in supplies/destruction of 

goods in State B) was caused by industrial action, the question will be to determine the 

impact on liability governed by the law of State A, of the legal exercise of a collective 

right to strike in State B. The precaution outlined in the Regulation on jurisdiction seems 

unnecessary and beside the point.  
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Preliminary observations 

In my opinion, beyond the inevitable technical adjustments required over time in any 

good working legal text, the « Brussels I » Regulation1 suffers at present from several 

notable inadequacies. These should be attended to if the EU is to maintain a standard of 

responsible regulation of international jurisdiction. Some, but not all, of these 

concerns are addressed by the Commission’s proposed reform2 : 

- insufficient awareness of the implications of jurisdictional issues for global governance, 

in particular in respect of their distributional consequences3, notably in respect of  the 

world outside the EU;  

- incomplete consideration of the potential impact of human rights instruments on 

jurisdiction or enforcement (Charter of Fundamental Rights of the EU or European 

Convention on Human Rights) which sooner or later will be brought to the attention of 

the courts (including the ECJ and the ECtHR) ; 

- insufficient responsiveness  to the changing nature of litigation, which is becoming a 

forum for social and economic conflict in a collective form as European legal 

systems make a turn towards adversarial legalism;  

- inadequate regulation of forum shopping, which encourages parasitic lawyering, 

incurs unwarratend cost, fosters unhealthy competition between national courts, and 

detracts from the benefits of the Regulation. 

I shall comment on the proposed reform on the four points below, to which the attention 

of the expert group was specifically directed, in the light of the above concerns.  

 

                                                 
1 Council Regulation No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters.  
2 Proposal for a regulation of the European Parliament and of the Council on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters (recast)(COM(2010)0748 – C7-0433/2010 – 
2010/0383(COD)). 
3 Indeed, of private international law issues in general. There is a growing body of literature on this topic : Wai 
R., « Conflicts and Comity in Transnational Governance : Private International Law as Mechanism and Metaphor 
for Transnational Social Regulation through Plural Legal Regimes », in Joerges & Petersmann (ed), 
Constitutionalism, multilevel trade governance and international economic law, Hart, 2011, p. 229; Bomhoff, J. 
and Meuwese, A. (2011), « The Meta-regulation of Transnational Private Regulation ». Journal of Law and 
Society, 38: 138–162; Chr. Joerges, « The Idea of Three-dimensional Conflicts Law as Constitutional Form », in 
Joerges & Petersmann (ed), Constitutionalism, multilevel trade governance and international economic law, 
Hart, 2011, p.413; D. Bureau & H. Muir Watt, Droit international privé, PUF, 2ème éd., 2010; H. Muir Watt, Les 
aspects économiques du droit international privé, RCADI 2004, t307.  
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1.  The abolition of exequatur and the accompanying procedural 
safeguards and remedies 

1.1. Abolition of exequatur as a general rule 

This is no doubt the point which has the greatest symbolic resonance. However, in 

practice, given the small number of refusals on recognition and enforcement on appeal 

under the current  arrangements4, its impact appears to be minimal. It seems to me that 

little is to be gained, therefore, by maintaining the costly formalities of a control which 

has little concrete significance and which is clearly out of step with the other more recent 

EU instruments (small claims, TEE) which allow immediate trans-European enforcement, 

offering a choice between immediate enforcement and the Brussels I exequatur 

procedure (with the risk that such a discrepancy could potentially encourage creditor 

flight from Brussels I, straining the capacity of the small or uncontested claims 

instruments).   

Should there be specific safeguards ? The real question, then, is whether certain 

safeguards or exceptions should be maintained. Much of the (popular and academic) 

contestation on this point sees exequatur as the last outpost of national sovereignty 

(insofar as it provides the ultimate opportunity of protecting national substantive public 

policy), or the only point at which democratic safeguards may be maintained as against 

(rudimentary or otherwise uncivilised) foreign systems (insofar as it allows to check for 

violations of procedural fairness). Stripped of their demagogic or nationalist implications, 

these arguments need to be examined seriously. The cost effectiveness of abolition must 

not come at the price of a degradation of fundamental rights, nor of unreasonable 

inroads on national public policy. Does not the ECJ’s Krombach case5 prove the worth of 

a robust control of a fair hearing at the recognition at the enforcement stage? Despite 

their intrinsic importance, it does not seem to me that, as a matter of general principle, 

these arguments weigh heavily against abolition.  

1.2. Right to a fair hearing  

As far as the right to a fair hearing is concerned, institutional circumstances have 

changed since Krombach and it may plausibly be argued that the Member States are now 

committed to the protection of fundamental rights to the extent that it is reasonable to 

assume that the due process requirements of the ECHR and the EU Charter will have 

been spontaneously respected by the court of origin, or, at the worst, that their violation 

will be sanctioned by other means (individual recourse before the ECHR). As we shall see 

below, this does not mean that the reform should not reflect further fundamental rights 

                                                 
4 I am relying for empirical data on the findings of the Heidelberg Report (Study JLS/C4/2005/03 presented by 
Prof. Dr. Burkhard Hess, Prof. Dr. Thomas Pfeiffer and Prof. Dr. Peter Schlosser).   
5 ECJ Krombach Case C-7/98, 2000.  
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concerns through its own content and structure, but it does justify the displacement of 

guarantees away from the exequatur process.  

Indeed, the Commission proposes that a defendant who did not make an appearance 

may apply for a specific review on the grounds that he was not properly served6 or was 

otherwise impeded from appearing in court. If, on the other hand, having been served 

and having had the opportunity to challenge the fairness of a procedural rule under 

article 6 ECHR, a defendant still complains of a violation of due process, then it can only 

mean that the jurisdictional rule itself is unfair. It does not appear that the heads of 

jurisdiction of Brussels I are contested on such grounds7. In the case however where 

such a case arises, the Commission proposes a special right of recourse in the 

recognising state, on grounds of the violation of the right to a fair trial. This certainly 

seems adequate to me as, a general rule.  

1.3. Weaker parties 

It may be that the abolition of exequatur comprises a particular risk of procedural 

unfairness in the case of judgments obtained in unequal relationships, as against a 

weaker party (consumers, workers, insurance policy holders)? The question is important 

because this is precisely the field where exequatur (on appeal) afforded protection 

against judgments obtained by the stronger professional party on jurisdictional grounds. 

Exequatur serves here, therefore, as an additional guarantee of the exclusive protective 

jurisdictional grounds under Sections 3,4 & 5. In practice however8, there does not 

appear to be evidence of this type of risk. Moreover, and importantly, abolition of 

exequatur must strengthen the correlative duty of all participating courts to respect the 

exclusive jurisdictional rules of the  Regulation. Prevention should focus on the duties of 

the court of origin,  not on making exceptional defenses available at the exequatur stage. 

In my view, the whole institution of exequatur is (and can only be) justified by a risk 

inherent in the structure of the international system, in which there is no reason to 

believe that two courts think or act alike. But where guarantees (such as commitment to 

ECHR and Charter standards of due process) exist at the court of origin, reinstating 

exequatur is a bad cure for the bad application of existing rules.  

                                                 
6 Service under Regulation (EC) No. 1348/2000 of 29 May 2000 on the service in the Member States of judicial 
and extrajudicial documents in civil or commercial matters.  
7 A – now outdated - example would be the pre-Regulation version of article 5-1 (special forum in contractual 
matters), as formulated in the Brussels Convention, where the choice of law analysis (required to determine the 
place of performance of the litigious obligation) could lead to identifying a forum unrelated to reality and as 
such arguably contrary to the demands of due process.  
8 The case would be where an unscrupulous court without jurisdiction under these provisions and before which 
the defendant weaker party had not put in an appearance, did not exercise a proper control over jurisidction 
and service. It is hardly convincing.  
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1.4. Collective judgments 

The other issue raised by the proposals for reform is whether exequatur should be 

maintained in the specific case of collective judgments (in cases of harm caused by 

unlawful business practices), which, arguably, and notably because European practice is 

not (yet) familiar with such judgments (with the notable exception of the Dutch 

Collective Settlement Act, 2005), could arguably comprise a need for a particular control  

at the place of enforcement for several reasons :  

- the extent of the damages usually associated with such judgments in the US, which 

create a particular threat for the supposedly deep pockets of corporate defendants. 

However, the courts of Member States, whose legislations do not at present authorise 

(excessive) punitive damages, are largely discouraged from importing them through the 

choice of law process, under Recital 32 of Regulation Rome II9; 

- the difficulty identified in the US and aptly named « regulatory misfit » because of the 

potential gap between the extent of the jurisdiction of a court and  the ambit of the class. 

Thus, a « rogue state » may allow an individual action even after a class action has been 

certified elsewhere. This creates havoc, uncertainty, and opens opportunities for cheating 

on behalf of individual claimants, « reverse auctions » and strategic lawyering. But, given 

that Member States do not authorise opt-out class actions along the US model, this risk 

is probably minimal at present within the EU. Moreover, this is less a due process 

problem, than an issue of jurisdictional coherence and forum shopping. It requires to be 

taken seriously, but above all emphasises the need for a EU wide regulation of the 

conditions for recognition of class judgments originating in third states10.  

1.5. National public policy 

As far as national public policy is concerned, it seems to me that the requirements of 

mutual trust suffice, as a general rule, to answer the argument of the need to maintain a 

control of public policy11. The court of origin must be assumed to be sufficiently equipped 

to protect the interests identified as worthy of judicial concern  under EU policy 

                                                 
9 (32) Considerations of public interest justify giving the courts of the Member States the possibility, in 
exceptional cir-cumstances, of applying exceptions based on public policy and overriding mandatory provisions. 
In particular, the application of a provision of the law designated by this Regulation which would have the effect 
of causing non- compensatory exemplary or punitive damages of an exces- sive nature to be awarded may, 
depending on the circumstances of the case and the legal order of the Mem- ber State of the court seised, be 
regarded as being con- trary to the public policy (ordre public) of the forum. 
10 And justifies a EU wide regulation of class actions, since these seem to me to be both desirable and likely to 
be introduced locally in the years to come.  
11 I am not convinced by the argument according to which exequatur as protection of national public policy is 
justified, since Rome I and II allow exclusion of foreign law on public policy grounds. First of all, these 
instruments concern the application of foreign law under a universal conflict of laws rule, which means that it 
can render the law of a third state applicable (whereas Brussles I only deals with Member States’ judgments).  
Secondly, the problematic of judgments is different from that of the applicable law. In the former context, as 
evidenced from the European private international law tradition, only flagrant violations of public policy may 
prevent free movement of judgments, since the filtering will normally have been done by the judge of origin 
and it will have given rise to legitimate expectations which should be protected. The issue boils down, once 
again, to the depth of mutual trust. 
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(protection of the weaker party, attention to EU social, environmental and economic 

policies) when deciding an individual dispute within the scope of Brussels I – and the 

cases in which a Member State perceives its national policy objectives to have been 

frustrated by the decision of another in the field of civil and commercial obligations are 

clearly rare enough to legitimate this assumption12. However, are there special 

cases which warrant an exequatur ?  

1.6.  Issues of privacy/defamation and violation of the rights of the 
personality 

I do not think that issues of privacy/defamation and violation of the rights of the 

personality warrant specific treatment (in the proposed form of exclusion from the 

abolition of exequatur). Not, as the Rapporteur suggests, for reasons of legal certainty, 

but because I believe it is bad policy to attempt to regulate indirectly, through the scope 

of exequatur, a question which has been eluded elsewhere, at the jurisdictional stage. 

This is a politically sensitive field, where national policies (and national judicial policies13) 

clash.  Forum shopping, through « libel tourism », has become endemic14. To my mind, it 

would be preferable to adopt an appropriate jurisdictional rule, correcting the effects of 

Fiona Shevill15 and concentrating litigation at the place of the victim’s domicile wherever 

the effect was foreseeable there.  

1.7. Party autonomy 

The case of party autonomy, not envisaged by the Commission, calls for serious 

consideration. The quest, which seems to be endorsed by EU institutions, for absolute 

party freedom in both choice of forum and choice of law seems to me to be entirely 

misplaced. Allowing private economic actors to choose their court (including an 

arbitrator) and the applicable law when mandatory policies are involved (and this 

includes mandatory EU policies in their application vis-à-vis the rest of the world, as 

much as national policy in intra-EU context) is to accept that mandatory policies may be 

ignored16, if there is no control by the recognising court. When the dispute is decided by 

a freely chosen court and there is no « second look »17 at the recognition stage, the door 

                                                 
12 Incidentally, I find it entirely regrettable that Regulation Rome I  (article 9) chose to diminish rather than 
encourage the consideration of the public policy of other Member States  by the court of origin (comp. article 7 
of the Rome Convention).  
13 These concern the forms of injunctive relief including super-injunctions, the more or less liberal exercice of 
jurisdiction, and the level of damages awarded.  
14 This explains why Rome II has, regrettably, excluded for the time being : 2(g) non-contractual obligations 
arising out of violations of pri- vacy and rights relating to personality, including defamation. The conflict may 
well involve essentially the UK and third states.  
15 ECJ Case C-68/93 1995.  
16 Rome I specifically endorses this result through the downgrading of the status of internationally mandatory 
rules in its article 9.  
17 As formulated in Mitsubishi (473 U.S. 614 ) by the US Supreme Court. 
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is open to the notorious Lloyd’s-type of cases18 within the EU and the correlative 

unleashing of private interests. This is why the ECJ has developed a robust control 

doctrine (in Eco Suisse19 and Mostaza Claro20), largely in reaction against the tendency of 

arbitration to give private actors « regulatory lift-off »21. However, on balance, it seems 

to me that when  the chosen forum is the court of a Member State (neither an arbitrator, 

nor the court of a third state which is not bound by EU substantive law or by Rome I or 

II), the requirements of mutual trust must lead to excluding any specific regime here. 

However, once again, it seems to me that  a chosen court should be under a particularly 

rigorous duty to verify that the choice of forum is not intended to subvert the public 

policy of the court which would otherwise have jurisdiction under the Regulation.  

Do weaker party cases present a particular difficulty in this respect ? Should judgments 

in disputes involving weaker parties require exequatur? At least as far as consumer 

disputes are concerned, the substantive policies in this field are EU determined, so the 

court of origin should be trusted to implement them. Indeed, the essential point is to 

ensure that exclusive jurisdictional rules are respected. Once again : abolition of 

exequatur must create a duty on courts to respect the exclusive jurisidctional rules. 

Prevention must take place before the court of origin, not at the exequatur stage. 

Exequatur is a bad cure for the bad application of existing rules.  

 

2. The operation of the Regulation in the broader international 
order  

2.1. Disputes involving third-state defendants 

The first issue is whether the Regulation should provide the grounds for the jurisdiction 

of the courts of Member States in disputes involving third-state defendants 22. Practically, 

this means that national private international law rules, currently applicable when the 

defendant is domiciled outside the EU, would have no longer have currency within the 

substantive scope of the Regulation. I do not see any reason why this should not be 

                                                 
18 For the lessons of the Lloyd’s litigation, see H. Buxbaum The Role of Public Policy in International Contracts: 
Reflections on the U.S. Litigation Concerning Lloyd’s of London, 22 PRAXIS DES INTERNATIONALEN PRIVAT- 
UND VERFAHRENSRECHTS (IPRAX) 232 (2002). 
19 C- 126/97.  
20 C-168/05 
21 R. Wai, op cit.  
22 In view of the proposals and arguments exchanged on the sensitive issue of the extension of the Regulation 

to third State defendants /situations implicating third States, it is important not to conflate the distinct issues of 

« extraterritoriality », on the one hand, which smacks of imperialism, and the criteria which define the scope of 

the Regulation and the rule of general jurisdiction, based on the place of the defendant’s domicile (article 2), on 

the other. By extending the scope of the Regulation and the reach of certain jurisdictional rules, the 

Commission’s proposal implicate only the second, and not the first, of these meanings.  
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done, if the defendant’s domicile – a connecting factor borrowed from the nineteenth-

century Romanist tradition of the initial Contracting States of the Brussels Convention- is 

deemed to be inadequate as a general criterion of scope and jurisdiction. The history of 

the evolution of the Regulation has consisted in continual exceptions to article 2, which 

may be the sign that its days are numbered. Indeed, the real reason for the weight 

accorded to European domicile of the defendant is linked to enforceability – claiming to 

enforce a Regualtion judgment  in a third State would be « extraterritorial » and 

impractical. However, not only are there many exceptions to the rule, but it is likely that, 

in today’s economy, corporate defendants (in particular) will have assets in countries 

other than that of their domicile, if they having been doing business out of state.  

Indeed, sections 3,4 & 5 carve out notable exceptions to the limit defined by the 

defendant’s domicile in cases implicating weaker parties, where the Regulation reaches 

out-of-EU defendants. Moreover, there are many grounds of jurisdiction, such as the 

claimant’s domicile, but also the place of harm, or the place of performance of a service 

or delivery of a good, which are clearly satisfactory connecting factors per se, wherever 

the defendant is domiciled. The grounds enumerated in article 22 (exclusive jurisidction) 

also come under this heading. So the question could be framed as a quest for more 

adapted connecting factors. There is no reason not to extend the existing rules, if 

exclusion of foreign defendants no longer makes sense in view of the vastly accelerated 

and interconnected economic and social context in which we now live. For example, in 

tort cases, it does not seem to serve any useful purpose not to  allow tort caims against 

foreign defendants. If such claims were to be included, there would be less need for an 

exceptional forum necessitas (see below).  

 

2.2. Reflexive effect 

 A second (connected) question, is whether the various heads of jurisdiction and lis 

pendens rules should be drafted so as to allow their  so-called « reflexive effect ».  To my 

mind, it is imperative to allow explicitly for the « reflexive effect » of the Regulation – 

meaning that certain special jurisdictional rules and lis pendens work in favour of the 

courts of third States.  On a policy level, such reciprocity would balance the expansion of 

the scope of the Regulation to third State defendants. Moreover, practically, if the 

location of the domicile of the defendant within the territory  of a Member State is no 

longer the decisive criterion for the scope of the Regulation, then so-called « reflexive 

effect » follows, in part at least, naturally, since the need for reciprocity is largely a result 

of a restrictive way of delimiting the scope of the Regulation by reference to the 

defendant’s place of domicile.  
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The criterion of the defendant’s domicile, consecrated in article 2 and made mandatory 

by the ECJ in Owusu23, signifies that disputes involving a non-EU-domiciled defendant are 

outside the reach of the common jurisdictional rules, whatever link they may have with 

the territory of a Member State. It follows, for example, that a dispute relating to a tort 

committed on the territory of a  Member state is not within the ambit of the Regulation if 

the defendant is not an EU domiliciary. This made it necessary to prescribe several 

exceptional cases of  exclusive jurisdiction (article 22) on grounds other than domicile, to 

ensure that the courts  of Member States were competent even as between non-EU-

domiciled parties24. This provision deprives the foreign court of jurisdiction - for 

recognition and lis pendens purposes within the EU. If disputes involving foreign 

domiciliaries as defendants are included within the scope of the Regulation, these special 

cases of article 22 will frequently fall naturally within the ambit of the Regulation and will 

not require a specific rule of connection and will appear less exorbitant25.  

However, the existing structure of the Regulation – scope defined by the place of the 

defendant’s domicile, with exceptions carved out in article 22 to ensure that certain 

special cases come within the jurisdiction of Member State courts even when the 

defendant is not domiciled in a Member State, correlatively depriving of jurisdiction (for 

recognition purposes) the courts of third State – through the combined operation of the 

principle (article 2) and the exception (article 22), means that there is no reciprocity : no 

exception is carved out on the basis of one of these special cases (for instance, the place 

where immovable property is situated) in favour of a third State, when a defendant is 

domiciled in a Member State as such a situation falls under the « mandatory » 

application of article 2.  Thus, if a property is situated in a Member State, the local court 

has jurisdiction, regardless of where the defendant is domiciled. If the property is 

situated in a third State, the courts of a Member State also have jurisdiction whenever 

the defendant is domiciled in a Member State (under article 2). It would clearly be 

desirable to reinstate reciprocity : if the special heads of jurisdiction of article 22 are 

considered to be significant enough to warrant an exception to article 2 in favour of 

Member State courts, it is difficult to see why the same should not go in the reverse 

situation, in favour of the recognition of the jurisdiction of the courts of third states.  

Practically, this would mean that if the defendant’s domicile is in the EU, the article 2 

court would decline jurisdiction in favour of a foreign court26. As this last example shows, 

the same argument also goes for allowing lis pendens (and therefore a stay of 

                                                 
23 Case C-128/01.  
24  The « exclusivity » of these grounds  also serves a second, allocatory, purpose as between the different 
Member States. 
25 Although they will maintain their second allocatory function as between Member States. As far as third States 
are concerned, article 22 will only operate as an exception when both parties are domiciled outside the EU. 
26 Or allow for recognition of its judgment - but this case is, at present at least, outside the scope of the 
regulation whihc does not provide for criteria of recogntion of judgments of third States.  
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jurisdiction) in favour of a foreign court first seized. In fine, the Owusu ruling needs to be 

overturned insofar as it made article 2 mandatory  in situations partially located in third 

States.  

2.3. Forum necessitatis 

A third – to my mind the most significant question of the whole reform – is the « forum 

necessitatis ». It is unnecessary to develop this point in great detail, since the Falbr 

Report has already done the job perfectly27. The EU is in need of a specific head of 

jurisdiction to ensure that the corporate social responsibility of firms with their 

headquarters or seat in the territory of a Member State may be held accountable for 

human rights violations by their subsidiairies in third – usualy developing – States, where 

they are not held to the high standards (in terms of social policy, gender discimination, 

environmental protection). The US federal courts are currently struggling with the 

interpretation of the Alien Tort Statute 1789, and have already made significant progress 

(even  if  the path is somewhat turbulent !)  towards the construction of a forum where 

multinational corporations may be held to account under international law28. Some of 

these cases involve European firms. If the third world victims go to the US, it is (at least 

partly ; the rest of the story is about access to legal aid and availability of discovery)  

because they cannot find an available forum elsewhere, including in the EU. Of course, 

article 2 allows an action to be brought  against the parent company, but separate legal 

personality may hinder the availability of forum as against the subsidiary. It seems 

shocking that there is not a specific forum for such human rights violations, open to the 

residents of third countries. It could either be formulated as such, or come within a wider 

« forum necessitas » provision.  

 

3. The provisions aiming at improving the effectiveness of 
choice of court agreements as well as the interface of the 
Regulation with arbitration proceedings 

I shall refrain from going in detail into the issue of the interface of Brussels I with 

arbitration, as I subscribe fully to the positions of Professor Hess in the Heidelberg 

report. It seems to me that it would be desirable to provide for a head of jurisdiction 

ensuring the primacy of the courts of the seat as far as provisional measures are 

concerned29.  

                                                 
27 Report  on the external dimension of social policy, promoting labour and social  
standards and European corporate social responsibility(2010/2205(INI)). 
 
28 The Circuits are currently split on the issue of whether corporations are subject to inernational law.  
29 I do not think that it is in any way regressive or « Westphalian » –this is the usual complaint -, since the 
treatment of arbitration as jurisdictional and on a par with public judicial decisions is a complete legal fiction 
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As far as choice of court agreements are  concerned, I see that there is still no attempt 

to deal with the opposability/invocability of choice of forum clauses as against third 

parties. I have already dealt with this question before this Parliament so there is no need 

to set out the arguments anew. It suffices to say that there is a significant access to 

justice issue here - which sooner or later will come up before the ECtHR - for small 

economic actors who has no choice but to bring a claim (say for damaged goods) before 

the « chosen » forum – that is, chosen by actors upstream in the economic supply chain.     

 

4.  The new provision laid down in Article 85 and the new head 
of jurisdiction as regards rights in rem  

4.1. New provision in Article 85 
 It is not entirely clear to me what purpose the new provision on collective action (right 

to strike) in article 85 is intended to serve. It is likely that the threat to the fundamental 

freedom to strike is perceived to lie in the use of the special forum for individual tort 

claims in article 5(3), to obtain reparation of damage suffered locally and resulting from 

industrial action taken elsewhere, where such action is legal and cannot give rise to 

reparation30.  This fear also transpires in the special (and also somewhat mysterious) 

connecting factor of article 9 of Rome II31.  But it seems to me that the problem is one of 

applicable law: if it appears that the damage (say, effects on performance of services in  

                                                                                                                                                         
anyway. For the same reasons, I would go as far as supporting a primacy of the place of the seat for deciding 
on the annulation of arbitration, so as to avoid a Dallah-type situation. 
30 See, confirming the availability of article 5-3 in such a case, ECJ, C-18/02, DFDS Torline. 
31 Article 9 of Rome II, providing a special choice of law rule for harm caused by industrial action, raises similar 
difficulties of interpretation. A conflict of laws may arise in cases of industrial action precisely because, under 
article 5-3 of the Brussles I Regulation,  a forum other than at the place where the industrial action was taken, 
may have jurisdiction, when there are harmful economic consequences abroad (for instance, a lawful strike 
preventing delivery may cause economic harm in another Member state). In such a case, article 9 of Rome II 
directs the court of the place of the harm back to the law of the place the action was taken, thereby aiming to 
prevent it from holding strikers liable under its own standards for the consequences of industrial action legally 
undertaken elsewhere. While such a rule might be thought to protect the right to strike as established by the 
local law (of the place of the strike), it results from recent case-law that the legal status of industrial action  
may result directly from the operation of European law: (See H. Muir Watt & D. Bureau, Droit international 
privé, PUF, 2ème éd.,  tII: L’article 9 du Règlement Rome II prévoit un rattachement spécial pour la réparation 
des dommages transfrontières causés par des actions collectives illicites,  figure inédite de délit complexe (v. N. 
Joubert, « Les règles de conflit spéciales en matière de délits dans le Règlement du 11 juillet 2007 (Rome II) », 
in Le règlement communautaire ‘Rome II’ sur la loi applicable aux obligations contractuelles , dir. S. Corneloup 
et N. Joubert, p.55, spéc. p. 78 s.). L’action en réparation peut être portée devant un for autre que celui du lieu 
de la grève prise comme fait générateur (v. confirmant l’applicabilité de l’article 5-3 du Règlement Bruxelles I 
dans ce cas, CJCE 5 février 2004, C-18/02, DFDS Torline, cette Revue 2004.791, note Pataut). Aux termes de 
l’article 9, de tels dommages sont régis par la loi du pays ou la grève ou le lock-out est/a été engagé. Ce 
rattachement s’explique selon le considérant 27 par l’existence d’un principe général selon lequel « pour 
protéger les droits et obligations des travailleurs et des employeurs, c’est la loi du pays dans lequel ladite action 
a été engagée qui doit s’appliquer ». Mais comme l’illustrent l’affaire Viking, et sans doute de plus en plus, 
l’illicéité d’une grève jugée entraver la liberté économique de l’employeur résulte directement de sa contrariété 
au droit européen - auquel cas, la protection des prévisions des parties (qui sont par ailleurs habilitées à choisir 
la loi applicable, conformément à l’article 14) n’est aucunement tributaire de la mise en œuvre de la loi locale 
dans ses dispositions de droit commun, au regard desquelles la même grève peut être parfaitement licite. On 
peut donc se demander s’il n’aurait pas été plus opportun de maintenir la compétence de la loi du dommage sur 
le fondement général de l’article 4-1, en mettant en œuvre le garde-fou de l’article 17 pour tenir compte le cas 
échéant des prévisions des parties fondées sur la loi du fait générateur lorsqu’une telle considération est encore 
pertinente). 
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State A, due to delay in supplies/destruction of goods in State B) was caused by 

industrial action, the question will be to determine the impact on liability governend by 

the law of State A, of the legal exercise of a collective right to strike in State B. The 

precaution outlined in the Regulation on jurisdiction seems unnecessary and beside the 

point.  

4.2. Rights in rem 

Finally, it is not clear to me what purposes are usefully served by the additional provision 

on jurisdiction over rights in rem over movable property, in cases where no other court 

has jurisdiction under the Regulation.    

 

5. Proposals 
 

- Exequatur should be abolished as a matter of principle. The risks against which 

exequatur (and its public policy control) are designed to protect are in the main only real 

in respect of judgments from third states (not bound by ECHR, the Charter, or EU 

protective regulation of economic relationships involving weaker parties). It would no 

doubt be more constructive, therefore, to imagine a common regime in the respect of 

judgments originating in third states.  

 

- There are convincing reasons to extend the jurisdiction of the courts of Member States 

to disputes involving defendants domiciled in third States, whenever the connection with 

a Member state appropriately justifies jurisdiction per se. This would entail (1) modifying 

the scope of application of the Regulation, so that article 2 would provide only a 

jurisdictional rule and not a connecting rule;  and (2) notably, eradicating the 

subordinate or derogatory character of the special rules of jurisdiction of article 5.      

 

- The latter move would add weight to the arguments in favour of “reflexive effect” – that 

is, reciprocity in favour of the recognition of jurisdiction of third States – which could 

balance out more extensive jurisdictional rules. This is particularly the case in respect of 

lis pendens when proceedings have been initiated in a third State. The Owusu ruling 

should be overridden, to the extent that it makes article 2 “mandatory” in cases involving 

third States.    

 

- Jurisdiction should be expressly provided in cases of human rights violations by 

subsidiaries of corporations with headquarters or seat in a Member State, in conformity 
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with the conclusions of the Falbr Report.  Alternatively, this ground for jurisdiction could 

be expressed (less clearly) in the form of a forum necessitas.  

 

 



 






