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EXECUTIVE SUMMARY 
 

All in all, the Commission’s proposals for recasting the Regulation deserve support. This 
assessment specifically applies to the envisioned regime on the free movement of 
judgments although it is recommended to extend the safeguards provided for by Article 46 
(1) CP to disproportionate judgments and other enforceable titles. An extension of the 
(amended) public policy safeguard to other constitutional rights of the CFR would allow for 
the inclusion of judgments on the infringement of privacy in the proposed regime of the 
Regulation. Furthermore, the inclusion of collective redress still deserves further 
examination. The proposed broadening of the jurisdictional regime of the Regulation to 
include third state defendants should be adopted although the proposed exclusion of the 
recognition of judgments from third states is unsatisfactory. The proposed amendments 
with regard to jurisdictional clauses and arbitration agreements seem to be well balanced 
and will improve the position of litigants considerably. Finally, the principal proposal to 
improve the collaboration between national courts (especially in the context of provisional 
measures) must be applauded. 

1. Introduction 
 

The Brussels I Regulation on jurisdiction, lis pendens and the recognition of enforceable 

titles1 is the most important and the most successful instrument of European procedural 

law.2 Last December, the EU-Commission presented a long awaited legislative proposal for 

a recast of the Regulation.3 The legislative initiative was carefully prepared in a Green 

Paper4, in two comparative studies5 and in several conferences in different Member States. 

Furthermore, an impact assessment was carried out.6 The reform efforts were subject of a 

large scientific and political debate throughout the European Union for the last years. With 

the proposed recast, the EU-Commission aims to adapt Regulation Brussels I to the general 

developments of European civil procedural law which have occurred since 2001. Although 

the proposal was considered a good starting point by the majority of legal academia, the 

Special Rapporteur of the EU-Parliament adopted a reluctant and more critical position. He 

                                                 
1 Regulation (EC) no 44/2001 of 12/22/2000, OJ 2001 L 12/1. 
2 Hess/Pfeiffer/Schlosser, Heidelberg Report on the Regulation Brussels I (2008), para ; Dickinson, The Revision of 
the Brussels I Regulation, 12 YbPIL  247, 248 [2011]. 
3 COM (2010) 748 final (12/14/2010). Unless otherwise stated, references to the Recitals and Article numbers 
refer to the proposal of the Commission (CP) and to the Recitals and Article numbers of the Brussels I Regulation 
(JR). 
4 COM (2009) 175 final (4/21/2009). A public consultation conducted on the basis of a questionnaire on the Green 
Paper received about 130 answers. The submissions of Member States and stakeholders to the EU Commission 
with regard to the Green Paper of April, 21st,2009, COM (2009)174fina, are available at: 
http://ec.europa.eu/justice_home/news/consulting_public/news_consulting_0002_en.htm 
5 Hess/Pfeiffer/Schlosser, Heidelberg Report on the Regulation Brussels I (2008); Nuyts, Study on residual 
jurisdiction (2007), available at: http://ec.europa.eu/civiljustice/news/docs/study_residual_jurisdiction_en.pdf. 
6 CECS Study (Impact Assessment), available at: 
http://ec.europa.eu/justice/doc_centre/civil/studies/doc/study_CSES_brussels_i_final_17_12_10_en.pdf 
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recommends not to endorse most of the proposals of the EU-Commission and even to 

reduce the material scope of the Regulation in favor of the national laws of the EU-Member 

States.7 

 

The importance of the reform efforts becomes evident upon consideration of the diverse 

functions assigned to Regulation Brussels I by present European law: the instrument 

constitutes the main pillar for the coordination of the autonomous procedural systems of 

the EU-Member States. It is within the framework of the Regulation Brussels I8 that the ECJ 

developed the foundational principles of mutual trust and mutual recognition and the 

concept of the free movement of judgments.9 Yet, the significance of Regulation Brussels I 

has changed during the last decade. On the one hand, it has been supplemented by 

specialised instruments,10 although in practice it has remained the most important 

instrument because of its broad scope of application. On the other hand, the significance of 

the Regulation has even increased as it is used as the reference instrument for the 

interpretation of other European procedural instruments. Consequently, any reform must 

conform to the main functions of the Regulation which has become the residual umbrella 

instrument of European civil procedural law. 

 

The amendments proposed by the EU-Commission address the main regulatory fields of the 

Regulation: With regard to jurisdiction, the Commission recommends an extension of the 

jurisdictional regime to parties domiciled in non-EU-Member States. With regard to lis 

pendens, the proposal intends to substitute the current priority mechanism by a more 

flexible regime which shall give precedence to the agreed jurisdiction. The new mechanism 

shall apply to choice of court agreements and to arbitration clauses. As far as recognition is 

concerned, the recast intends to replace the present exequatur proceedings with a system 

of automatic recognition based on a uniform certificate. The new regime shall mainly apply 

to monetary judgments.11 In addition, two disputed areas shall be exempted: collective 

redress12 and privacy infringements.13 

                                                 
7 Draft Report of Tadeus Zwifka of 6/28/2011, 2010/0383(COD). 
8 And of its predecessor: the Brussels Convention of 1968. 
9 Hess, Europäisches Zivilprozessrecht (2010), § 3. 
10 The most prominent examples are the European Enforcement Order, the European Payment Order, the 
European Small Claims Regulation and the Maintenance Regulation. These instruments provide for the free 
movement of enforceable titles without exequatur proceedings, Hess, Europäisches Zivilprozessrecht (2010), § 3 
II, paras 18 et seq. 
11 Accordingly, the Commission proposes to replace the Regulation 805/2004 on the European Enforcement Order 
with the new Regulation (Article 92 (2) CP). This proposal appears to be premature. The EEO-Regulation is 
working satisfactorily in practice and there is no need to replace this new instrument without any assessment of its 
practical impact. 
12 As far as collective redress is concerned, the Regulation Brussels I does not seem to be the appropriate 
instrument for coordinating concurrent and overlapping collective proceedings initiated in different Member States, 
Hess, Cross-border Collective Litigation and the Regulation Brussels I, IPRax 2010, 210ss. Recent case-law of the 
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The following survey scrutinizes the reform proposals. The assessment starts with the 

abolition of exequatur proceedings (2) to then comment on the proposal to extend the rules 

on jurisdiction to non-EU defendants (3). The ensuing section addresses the 

recommendations concerning choice of court agreements and arbitration clauses (4). 

Finally, the paper discusses several additional and unresolved issues, such as the definition 

of the defendant’s domicile and the proposed head of jurisdiction regarding rights in rem 

(5). 

 

2. The abolition of exequatur proceedings 
 
Under the Brussels I Regulation, the enforcement of a judgment presupposes the granting 

of exequatur by the competent judicial authority in the Member State of enforcement. The 

Regulation provides for a two-step procedure: as a first step, exequatur is granted by the 

competent judicial authority of the Member State of enforcement without any hearing of 

the debtor; however, the decision granting exequatur may be appealed. The review of the 

appellate court is limited to the specific grounds for non-recognition provided for in Articles 

34 and 35 JR. In practice, the most important ground for non-recognition is Article 34 no 2 

JR which applies to default judgments.14 Another prominent ground for non-recognition is 

public policy (Article 34 no 1 JR). In practice, this provision is often referred to, but seldom 

applied.15 According to the case-law of the German Supreme Federal Court, recourse to 

public policy requires prior exhaustion of available remedies in the Member State of 

origin.16 Similar case-law is found in other EU-Member States.17 However, currently, 

litigants seeking cross-border recovery of debts in the Internal Market face an additional 

intermediate procedure which causes delays and additional (mostly non-recoverable) costs. 

The disappointing low number of cross-border cases in the Internal Market is mainly due to 

                                                                                                                                                            
Amsterdam Court of Appeal (in Shell and Converium) demonstrates that the jurisdictional provisions of Article 5 
and 6 JR are equally not suited for (non-contentious) collective proceedings. The cross-border effects of collective 
litigation still require additional scrutiny. 
13 Apparently, this exclusion is due to intensive lobbying by the media. However, if the recast included a limited 
substantive public policy clause – as proposed by this note - there would be no need to exclude proceedings for 
the infringement of privacy from the improved regime on the immediate enforcement of judgments under the 
recast. 
14 Hess/Pfeiffer/Schlosser, The Regulation Brussels I, para 474. 
15 Hess & Pfeiffer, Study on the Interpretation of the Public Policy Exception as referred to in EU Instruments of 
Private International and Procedural Law (2011), p.  30 et seq. 
16 Bundesgerichtshof, judgment of August 3, 2011, XII ZB 187/10, nyr.  
17 Similar considerations are found in the Maxicar-case, ECJ, 5/11/2000, case C-38/98, Renault v. Maxicar, ECR 
2000 I-2973, paras 32-33. 
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uncertainties regarding the costs and duration of intermediate proceedings which give the 

debtor sufficient time to remove his or her assets from the Member State of enforcement.18 

 

The EU-Commission recommends replacing the current exequatur proceedings with a 

system of automatic enforceability (Articles 38 – 46 CP). It shall operate on the basis of a 

form which shall accompany the original copy of the judgment and certify with binding 

authority the enforceability of the judgment (Articles 38 and 39, Annex no 1).19 

Accordingly, the debtor may immediately access the competent bailiff in the Member State 

of enforcement. However, the proposal provides for the following safeguards for the 

debtor: a special review procedure shall be granted in the Member State of origin if the 

document instituting the proceedings is not served in a manner enabling him to arrange his 

defence – this remedy shall apply to default judgments (Article 45 CP). Furthermore, an 

additional remedy shall be available to the debtor in the Member State of enforcement if 

the enforcement would infringe fundamental principles of the right to a fair trial (Article 46 

CP).  

 

At first sight, the Commission’s proposal appears very ambitious: intermediate proceedings 

to obtain the declaration of enforceability shall be replaced with a direct enforcement of 

civil judgements throughout the Union. The recourse to the public policy clauses of Member 

States shall be substituted by a reference to Article 47 CFR. However, from a practical point 

of view, the proposal largely corresponds to the present situation under the Judgments 

Regulation. In practice, almost 90% of all foreign judgments are recognised without any 

objection by the debtor. In this respect, the replacement of the formal declaration of 

enforceability by a simple form constitutes an appropriate simplification of the present 

proceedings.20  

 

Similar considerations apply to the proposed replacement of the public policy objection by a 

reference to the fair trial guarantee of Article 47 Charter of Fundamental Rights (CFR).21 A 

recent survey demonstrates that the application of substantive public policy does not play 

                                                 
18 In this respect, I cannot endorse the critique of A. Dickinson, 12 YbPIL 247, 266-7 [2011] regarding a need to 
warn the debtor about the ongoing enforcement proceedings. A major prerequisite for a successful recovery in 
enforcement proceedings is the surprise effect which prevents the debtor from concealing his assets. Accordingly, 
the proposed free circulation of ex parte measures ordered by the court of the main proceedings must be 
welcomed, see Heinze, The Reform of the Brussels I Regulation, RabelsZ 75 (2011), 581, 613s. 
19 The form shall enable the competent enforcement agents in other Member States to understand the foreign title 
and to immediately commence enforcement proceedings. 
20 According to Article 66 CP, the creditor may seek a formal declaration of recognition if the foreign title requires 
an adaptation to the formalities of the enforcement proceedings in the Member State of enforcement. This 
provision maintains the “implementing function” of exequatur proceedings which is of practical importance for 
non-monetary judgments; see Oberhammer, The Abolition of Exequatur, IPRax 2010, p. 197-203.  
21 Article 46 (1) CP and Recital no 24 CP. 
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any considerable role in the case law of the Member States.22 In the recent Gambazzi case, 

the ECJ developed detailed guidelines for national courts when determining the content of 

the public policy clause.23 These standards which are based on Article 6 ECHR do not leave 

much room for additional discretion based on national (fundamental) principles of the 

public policy exception. Viewed from this perspective, the proposed reference to the 

constitutional standards of Article 47 CFR in Article 45 (1) CP does not fundamentally 

deviate from the present state of affairs, but merely aligns the wording of the European 

instrument with the present case law of the ECJ. The consequence of this reform is, 

however, that the public policy exception will be transformed into an entirely European 

standard.24  

 

An additional political issue of the Commission’s proposal relates to the abolition of 

substantive public policy. The Commission’s main argument for abolishing substantive 

public policy is the scarcity of case law in this field. This practical argument is supported by 

the results obtained in a recent study on the application of public policy clauses in EU-

instruments.25 A second argument supporting the Commission’s approach refers to the 

public policy clauses in the Regulations Rome I and Rome II. These exceptions relate to 

substantive public policy. Uniform European standards will help national courts to avoid the 

application of inacceptable provisions of substantive law. In the present situation, the 

abolition of substantive public policy would certainly constitute a significant step. Although 

its practical importance may be limited, the psychological impact should not be 

underestimated. The reported practice to Articles 11 and 40 – 42 of the Regulation Brussels 

IIbis clearly demonstrates the difficulties of national courts in applying a rigid system of 

mutual trust in sensitive areas of law.26  

 

The inherent dangers of the current situation are demonstrated by a recent judgment of 

the ECtHR.  In July 2011, the ECtHR held that an Italian court had infringed Article 8 ECHR 

by ordering the return of a child from Lithuania under the Regulation Brussels IIbis. In the 

case, the Lithuanian mother had removed the child from Italy without the consent of the 

                                                 
22 Hess & Pfeiffer, Study on the Interpretation of the Public Policy Exception as referred to in EU Instruments of 
Private International and Procedural Law (2011), p. 30 et seq. 
23 ECJ, 4/2/2009, case C-394/07, Marco Gambazzi v. DaimlerChrysler Canada Inc. and CIBC Mellon Trust 
Company, ECR 2009 I-2563. 
24 This development forms part of the growing constitutionalisation of procedural law at the European level.  
25 Hess & Pfeiffer, Study on the Interpretation of the Public Policy Exception as referred to in EU Instruments of 
Private International and Procedural Law (2011), p. 57-59. 
26 ECJ, 7/11/2008, case C-195/08 PPU, Inga Rinau, ECR 2008 I-5271 nos 59 et seq.; ECJ 2/4/2009, Case 
C-523/07 “A“ ECR 2009 I-2805; ECJ 12/23/2009, case C-403/09 Deticek v. Dgueglia, ECR 2009 I-; ECJ 7/1/2010, 
case C-211/10 PPU Povse, ECR 2010 I- ; ECJ, 7/1/2010, case C-256/09 Purrucker v. Valles Peres; ECJ 11/9/2010, 
case C-296/10 Purrucker v. Valles Peres (2) ECR 2010 I-nyr; ECJ, 10/5/2010, case C-400/10 PPU, J. McB v. B, 
ECR 2010 I-nyr ; ECJ 12/22/2010, case C-491/10 PPU Aguirre Zaraga v. Pelz, ECR 2010 I-nyr. 
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father who failed to pay alimony. On application of the father, the Italian court (formally 

correctly) ordered the return of the child. However, the ECtHR held that the court had 

infringed Article 8 ECHR as it had not sufficiently considered the adverse consequences of 

the child’s return to an unknown environment. According to the findings of the court, the 

child and the father did not speak a common language. The ECtHR urged family courts to 

carefully assess the consequences of return orders in light of the interests of the child.27 In 

the case under consideration, the Italian judge had not sufficiently evaluated the adverse 

findings of two psychologists’ reports and thus not correctly assessed the best interest of 

the child.28 This case demonstrates that situations still occur where the courts of EU-

Member States do not sufficiently respect the pertinent standards of human rights. In these 

constellations, the automatic enforcement of the foreign judgment by another EU-Member 

State may be problematic with regard to the latter’s obligations under the ECHR.29  

 

Although civil and commercial matters usually do not concern equally sensitive matters, 

extraordinary situations still might occur where a limited review of the foreign judgment 

would avoid severe injustice. In most cases, however, the respect of procedural fairness by 

the court of origin will entail a balanced judgment. Nevertheless, there might be cases 

where additional protection is needed. In this respect, it seems useful to refer to the case 

law of the ECJ. The Court has implemented the principle of proportionality in the context of 

(substantive) public policy.30 Accordingly, totally disproportionate results deriving from a 

foreign judgment which relied on disproportionate substantive law may trigger the 

application of the public policy exception.31 Hence, it seems advisable, to include a similar 

limiting provision to the proposed remedy under Article 46 CP. Such a limiting provision 

could not only require a manifest disregard of a significant public policy, but also expressly 

state that the public policy clause had to be applied in accordance with the CFR and to 

respect the principles of loyalty and proportionality with regard to the laws of other Member 

                                                 
27 Similar observations can be found in the ECJ’s judgment of 12/22/2010, case C-491/10 PPU Aguirre Zaraga v. 
Pelz, para 70. 
28 ECtHR, 7/12/2011, case 14737/09, Šneersone and Kampanella  v. Italy. 
29 In case 14737/09, the ECtHR did not address this issue as the complaint was filed against Italy, not against 
Lithuania. However, one might equally argue that the enforcement of judgments from other EU-Member States 
does not principally deviate from the enforcement of purely domestic titles. In both constellations, the court of 
origin may fail to respect the applicable constitutional standards and infringe the ECHR (and the CFR). However, in 
domestic constellations, the debtor must defend his case in the court rendering the judgment. At the enforcement 
stage, he cannot challenge the res judicata of the enforceable judgment by constitutional standards (with the 
exception of extraordinary situations). In cross-border situations, the same standards should be applied if the 
court of origin is bound by the same standards as the courts in the (Member) State of enforcement. From the 
perspective of a single Area of Justice, a double control of constitutionality does not seem to be mandatory. It 
remains to be seen whether the adhesion of the Union to the ECHR will entail the adoption of a similar perspective 
by the ECtHR. 
30 ECJ, 5/11/2000, case C-38/98, Renault v. Maxicar, ECR 2000 I-2973. 
31 In this respect, the protection offered by the public policy clauses of the Regulations Rome I and Rome II 
appears insufficient. The courts normally apply their domestic laws. In these constellations, the public policy 
exceptions are not applicable.  
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States. If a limited review of substantive policy should be maintained under the reformed 

Regulation, one basic assumption must be clear: as a general principle, the debtor must 

challenge the litigation (and the corresponding judgment) in the Member State of origin. In 

addition, it seems to be permissible to sanction the (unsuccessful) invocation of substantive 

public policy by obliging the loosing debtor to fully reimburse the litigation costs of the 

opposing creditor.32 

 

With regard to the procedural remedies of Articles 45 and 46 CP, several scholars criticise 

that the new mechanism would complicate the procedural situation as the debtor must 

access the courts of two different Member States. This criticism is not convincing. According 

to the basic structure of the CP, the debtor must defend his or her case in the courts of the 

Member State of origin – the additional (extraordinary) remedy in the Member State of 

enforcement of Article 46 CP shall only apply in extraordinary constellations and shall be 

open if relief in the Member State of origin was not efficient. Again, the proposed 

mechanism corresponds to the current practice in the EU-Member States under the 

Regulation Brussels I.33 

 

According to the proposal, the residual control under Article 46 CP shall be exercised by the 

appellate courts of EU-Member States (see Annex III CP). However, these proceedings do 

not constitute genuine appellate proceedings as they are not aimed at a review of the 

foreign judgment. In this respect, providing for the jurisdiction of appellate courts seems 

unusual – the matter should be left to the discretion of the Member States.34 Pursuant to 

Article 46, as a result, the procedure shall be governed by the Member State of 

enforcement. However, it seems advisable to streamline the proceedings under Article 46 

of the Draft in a similar way as the proceedings under Article 45 CP and to provide for a 

comprehensive standard form  The use of a standard form will ensure that review 

proceedings do not exceed the scope of Article 46 (1) CP.  

 

On the whole, the Commission’s balanced proposal deserves support. Although the EU-

Commission proposes to abolish formal exequatur proceedings on the basis of mutual trust, 

it does not recommend giving up all residual control. Against the background of the case 

law on public policy, the reference to the fundamental guarantee of fair trial seems to be 

appropriate. A limited substantive public policy clause should be inserted to refer to clearly 

disproportionate results. All in all, the proposal should be endorsed with some minor 

modifications. The extraordinary review proceedings under Article 46 of the Draft should be 

                                                 
32 It seems to be advisable to require the plaintiff to give a security when initiating an action under Article 45 CP. 
33 Bundesgerichtshof, judgment of August 3, 2011, XII ZB 187/10, nyr.  
34 The structure of Article 46 CP seems to be influenced by its current predecessor, Article 45 JR. 
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harmonised in a way similar to the review mechanism prescribed by Article 45 of the Draft 

(and Annex I). 

 

3. The extension of the jurisdictional regime to third state 
defendants  

 
The procedural situation of defendants domiciled in third states is unfortunate under 

current law and has been (correctly) criticised as unfair.35 According to Article 4 (2) JR, the 

(exorbitant) heads of jurisdiction of the national laws are applicable.36 Furthermore, 

judgments of Member States’ courts issued against these defendants are recognised under 

Articles 32 et seq. of the JR. The ECJ’s decision in Owusu broadened the territorial scope of 

the Regulation considerably with regard to situations connected to non-EU Member 

States.37 However, the present wording of the Articles 4 (1), 5 and 6 JR requires that the 

defendant is domiciled in (another) EU-Member State. The Commission recommends to 

extend the territorial scope of the Regulation and to include defendants domiciled in third 

countries. Accordingly, the limitations in Articles 4 and 5 to defendants in Member States 

shall be deleted.38  

 

The Commission did not endorse the proposal of the literature that the exclusive heads of 

jurisdiction in Article 22 JR should also exclude the jurisdiction of EU-courts in 

corresponding situations taking place in third states (so-called effet réflexe).39 This solution 

seems to be acceptable as the determination of an effet réflexe can be qualified as an issue 

of interpretation of the Regulation which can be elaborated – if necessary – by the ECJ and 

the courts of the EU-Member States.40 

 

In order to avoid a denial of justice, the recast provides for two supplementary grounds for 

jurisdiction. They shall apply when efficient access to courts in third states is unavailable 

                                                 
35 Hess, Europäisches Zivilprozessrecht, § 5, paras 16 – 19. 
36 Hess/Pfeiffer/Schlosser, Heidelberg Report on the Regulation Brussels I, paras 154 ss. 
37 ECJ, case C-281/02, Owusu ./. Jackson, ECR 2005 I-1383, paras 29 ss. 
38 The EU-Commission does not propose to extend Article 6 no 1 JR to co-defendants from third countries. 
Although this restriction places defendants domiciled in EU-Member States at a disadvantage, the proposal is 
considered reasonable. An extension of Article 6 no 1 JR would entail that co-defendants from all over the world 
would be subject to the jurisdiction of EU-courts. One example is the pending litigation between Apple and 
Samsung on the infringement of design rights by the new tablet of Samsung. Originally, Apple initiated 
proceedings against Samsung (and its German subsidiary) at the District Court Düsseldorf under Article 6 no 1 JR. 
As Samsung is a Korean corporation, the application against the third state defendant was withdrawn. Finally, the 
District Court issued an injunction limited to activities on German soil. 
39 Hess, Europäisches Zivilprozessrecht, § 5, paras 12 – 15. 
40 In practice, the main issue in this context concerns the question whether a judgment of a court of another EU-
Member State will be recognized in the third country providing for exclusive jurisdiction of its own courts. This 
issue, however, cannot be addressed by the Regulation as it relates to the legislative power of the third state. 
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and no other Member State court has jurisdiction under Articles 2 – 24 CP. The 

supplemental jurisdiction shall be based on the defendant’s assets located in the 

jurisdiction provided that the value of the property is not disproportionate to the value of 

the claim and that the dispute has a sufficient connection with the Member State of the 

court seized (Article 25 CP).41 In addition, the courts of a Member State shall be able to 

exercise jurisdiction if no other forum guaranteeing the right to a fair trial is available and 

the dispute has a sufficient connection with the Member State concerned, Article 26 CP 

("forum necessitatis"). In principle, these residual heads of jurisdiction seem appropriate. 

However, the provisions are mainly based on very general terms granting courts’ a large 

margin of appreciation.42 From the conceptual perspective of jurisdiction which is based on 

the principles of legal certainty and predictability, the wording of the proposed articles 

seems to be problematic.  

 

The proposal appears incomplete with regard to one further aspect. Although the 

Regulation provides for a comprehensive regime on jurisdiction, pendency and recognition 

of enforceable titles, the recast does not address the recognition of judgments from third 

countries.43 With regard to pendency, Article 34 CP provides that prior proceedings in the 

court of a third state involving the same parties and the same subject matter may entail a 

discretionary stay of proceedings in the courts of a Member State. In addition, the stay 

presupposes that the decision of the foreign court will be capable of being recognised in 

that Member State. Surprisingly, the proposal does not address the recognition of third 

states’ judgments. This matter shall be left to the national systems. This omission might be 

explained by the tendency of the draft to generally reduce exequatur proceedings.44 But the 

exclusion of recognition of judgments from third states is not convincing. On the one hand, 

the issue is addressed by Article 34 CP which refers to the diverse procedural laws of the 

Member States. Accordingly, Article 34 CP will be applied differently in the Member States. 

On the other hand, it seems advisable to establish a uniform system on the recognition of 

judgments from third countries to ensure a level playing field for all stakeholders 

(companies and citizens) in the Internal Market.45 

 

                                                 
41 With regard to the new head of jurisdiction of Article 5 no 3 CP there is an (unnecessary) duplication, as Art. 25 
CP would equally apply to the situations addressed by the proposed Article 5 no 3 CP. 
42 Dickinson, 12 YbPIL 247, 280 [2011]. 
43 Same opinion: Weber, Universal Jurisdiction and Third States in the Reform of the Brussels I Regulation, 
RabelsZ  75 (2011), 619, 643. 
44 The enforcement of judgments from non-EU States requires a genuine recognition procedure similar to the 
present regime of Articles 32 – 46 JR. 
45 Explanatory Memorandum COM (2010) 748, final, p. 8 (with regard to jurisdiction). 
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4. Choice of Court Agreements and the Interfaces with Arbitration 
 

4.1 The present provisions on choice of court agreements (Article 23 JR) generally work 

satisfyingly. The ECJ interprets the formal requirements of this provision broadly in order to 

ensure the material consent of the parties.46 With regard to the material validity of the 

clause on jurisdiction, Article 23 (1) CP refers to the law of the Member State of the 

designated court.47 This proposal seems to be helpful as the determination of the applicable 

law of the chosen court will certainly reduce legal uncertainty in this respect. However, 

there will be constellations where a party contests his (valid) representation or capacity to 

conclude a jurisdiction clause. In these constellations, the reference to the law of the 

chosen court cannot be relied on. However, a broad application of the improved Article 23 

(1) CP will reinforce the implementation of choice of court agreements. 

 

In practice, the main problems in practice relate to situations where a party tries to 

circumvent the agreement by instituting proceedings (often for a negative declaration) in a 

derogated forum (so-called torpedo actions). Under the present legal regime, Article 27 JR 

provides that the court seized first decides on the admissibility of the action, although the 

court seized second must stay the proceedings until the court seized first issues its 

decision.48 The Hague Choice of Court Convention of 2005 provides for a different solution 

by conferring priority to the chosen court. According to its Articles 4 and 5, the court shall 

decide upon the validity and the extent of the arbitration clause, unless the latter is null 

and void or incapable of being performed. According to Article 32 (2) CP, such a residual 

control by the derogated court shall be excluded in the European Judicial Area. The decision 

on the validity and the extent of the clause shall be conferred comprehensively to the 

designated court in order to prevent abusive and tactical litigation. The proposed solution 

should be principally endorsed although the wording of Article 32 (2) CP should be aligned 

to the wording of Article 29 (4) CP.49  

 

4.2 One of the most controversial issues of the present reform relates to the interfaces 

between the Regulation and arbitration. In the Green Paper of April 2009, the EU-

Commission proposed to include arbitration in order to correct the shortcomings of the 

                                                 
46 Hess/Pfeiffer/Schlosser, Heidelberg Report on the Regulation Brussels I, paras 323 ss. 
47 According to the objectives of the Article 23 (1) CP, this reference should be understood as a reference to the 
substantive law of the chosen jurisdiction. 
48 ECJ, case C-116/02 Gasser v. MISAT, ECR 2003 I-14693 – according to the Commission’s proposal, this case-
law will be reversed. 
49 Dickinson, 12 YbPIL 257,  
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ECJ’s decision in West Tankers50, a case which was strongly criticized by the arbitration 

community.51 Recent case-law demonstrates that West Tankers was not an unusual or 

unique case.52 The Commission’s proposals to address the interfaces between the JR and 

arbitration positively was regarded highly skeptically; many statements proposed even to 

extend the arbitration exception (Art. 1 (2)(d) JR) to all proceedings where arbitration is at 

issue – even incidentally. At the same time, arbitration institutions intending to preserve 

their markets strongly lobbied the EU-Parliament. The Parliament’s Special Rapporteur 

endorsed these proposals and recommended to comprehensively broaden the arbitration 

exception.53 

 

In 2010, a working party composed of arbitration and litigation experts met on several 

occasions in Brussels to discuss a feasible compromise between the proposals of the 

Heidelberg Report and the opposing position of the arbitration community. The results of 

the intensive discussions which were supported by the great majority of the expert group 

(but not formally endorsed) have been endorsed in the new Article 29 (4) CP. According to 

this proposal, “the courts of a (…) Member State whose jurisdiction is contested on the 

basis of an arbitration agreement shall stay proceedings once the courts of the Member 

State where the seat of the arbitration is located or the arbitral tribunal have been seised of 

proceedings54 to determine, as their main object or as an incidental question, the 

existence, validity or effects of that arbitration agreement.” The opening words of the 

provision determine that the referral mechanism presupposes that the seat of the 

arbitration is located within the European Judicial Area.55 When the existence, validity or 

effects of an arbitration clause are established, the court in the other EU-Member State 

must decline its jurisdiction. 

 

According to the proposal, the arbitration exception of Article 1 (2)(d) JR shall be 

maintained and clarified. Consequently, the residual competence of Member States with 

regard to commercial arbitration will remain unaffected.56 Furthermore, the proposal of the 

                                                 
50 ECJ, 2.28.2009, case C-185/07, Allianz SpA, Generali Assicurazioni Generali SpA./.West Tankers Inc.; 
Schlosser, SchiedsVZ 2009, 129 ss; Steinbrück/Illmer, SchiedsVZ 2009, 188. ss  
51 The criticism referred to the proposals of the Heidelberg Report, see Hess/Pfeiffer/Schlosser, Heidelberg Report 
on the Regulation Brussels I (2008), paras 105 – 135, especially to the proposed deletion of the arbitration 
exception of Article 1 (2)(d) JR. 
52 National Navigation Co v. Endes Generacion SA, [2009] EWCA Civ, 1397; Fentiman, Arbitration in Europe: 
Immunity or Regulation, 1 IntJProcL 151, 159-161 [2011]. 
53 Draft Report of Tadeus Zwifka of 6/28/2011, 2010/0383(COD).  
54 This moment is defined by Article 33 (3) CP which provides that the seisure is deemed when a party has 
nominated an arbitrator or when a party has requested the support of aan institution, authority or a court for the 
constitution of the arbitral tribunal. 
55 See equally Recital 20 CP. 
56 Thus, concerns that Member States would lose their legislative competences with regard to arbitration are met. 
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Heidelberg Report to insert a specific (exclusive) head of jurisdiction for supportive 

measures with regard to the constitution of the arbitral tribunal has not been endorsed in 

order to leave these matters to the domestic laws of EU-Member States and to preserve 

the autonomy of arbitration.57  

 

The proposed referral mechanism has adopted a minimalistic approach.58 However, it will 

improve the present situation considerably. It preserves the prevalence of an agreed 

arbitration within the European Union without any decision on the diverse concepts of 

“competence-competence” of the arbitral tribunal.59 Accordingly, the law of the Member 

State at the designated seat of the arbitral tribunal determines whether the competent 

court or the arbitral tribunal decides on the validity and the effects of the arbitration 

clause.60 The proposal is intended to respect both the autonomy of the arbitration centers 

within Europe and the efficiency of the Brussels I Regulation which should not be regarded 

as a subsidiary instrument for the resolution of cross border litigation in the Internal 

Market. 

 

Conversely, the proposal of the Parliament’s Special Reporter to extend the arbitration 

exception to any “judicial proceeding ruling on the validity or extent of arbitral competence 

as a principal issue or an incidental or preliminary question” 61 should not be endorsed.62 

This proposal is aimed at providing for a comprehensive immunity for arbitration63 and 

would reverse the relationship between the Regulation and arbitration. The mere invocation 

of an arbitration clause (as an “incidental question” relating to parts of the subject matter) 

would entail the inapplicability of the Regulation64; any “violation” of an arbitration 

agreement would lead to the (non)recognition of a judgment. The recognition of this 

judgment would subject to the (diverse) national laws of EU-Member States.65 Accordingly, 

the foundational principle of the free movement of judgments in the Internal Market would 

                                                 
57 According to the view of the author, this solution is regrettable. However, in order to support the compromise, 
the author supports the Commission’s proposals. 
58 Correctly Illmer, Brussels I and Arbitration Revisited, RabelsZ 75 (2011), 646, 668s. 
59 Fentiman, Arbitration in Europe: Immunity or Regulation, 1 IntJProcL 151, 169 [2011]. 
60 The formulation of Article 29(4) CP extends the principle of mutual trust to 
61 Draft Report of Special Rapporteur Tadeus Zwifka of 6/28/2011, 2010/0383(COD), Amendment 10, at p. 13. 
62 Same opinion: Illmer, Brussels I and Arbitration Revisited, RabelsZ 75 (2011), 646, 668s.; Radicato di Brozzolo, 
Arbitration and the Draft Revised Brussels I Regulation: Seeds of Home Country Control and  of Harmonisation?, 
JPIL 2011 – forthcoming, at G.4; Dickinson, 12 YbPIL 247, 303 [2011]. 
63 Fentiman, Arbitration in Europe: Immunity or Regulation, 1 IntJProcL 151, 169 [2011]. 
64 From the perspective of arbitration, this solution might be detrimental, as the competence of the national courts 
to review the validity of the arbitration clause would be governed by Article II NYC and the respective national 
procedural laws of the Member States.  
65 Fentiman, Arbitration in Europe: Immunity or Regulation, 1 IntJProcL 151, 161-162  [2011]. 
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be seriously hampered.66 In addition, the exclusion of supportive provisional measures to 

arbitration (Amendment to Recital 11) would considerably weaken the position of parties in 

arbitration proceedings (and reverse the van Uden decision of the ECJ) as protective 

measures would not be available before the constitution of the arbitral tribunal.67 Compared 

with the proposal of the Commission, this solution does not seem to be necessary. 

According to Article 36 CP, provisional measures shall be available to the extent that the 

laws of the Member State provide for supportive relief. This reference to the national 

systems fully respects the autonomy of arbitration.68 Conversely, the proposal of 

immunizing arbitration from the Regulation gives priority to the (unlimited) privatization of 

dispute resolution in the Internal Market at a moment when recent experience with 

unlimited privatization calls for considerable caution.  

 

5. Additional Issues 
 

5.1 As required by the organizers of this workshop, this briefing note addresses two minor 

proposals of the recast. The first proposal relates to the new Article 5 no 3 CP and provides 

for special jurisdiction regarding rights in rem in movable property. The proposal was 

inspired by the Heidelberg Report69 which referred to a case where a defendant domiciled in 

a third state was sued for the restitution of a painting which (allegedly) had been stolen 

after WW II from a museum. The painting was found in Austria at a gallery where it was to 

be sold at a public auction. Finally, the piece of art was deposited at an Austrian civil court. 

Under Articles 2 and 5 JR, the courts of the EU-Member States did not have jurisdiction to 

hear the case, because there was no contractual or tortious relationship between the 

parties. The new article proposes to confer jurisdiction on the courts of the Member State 

where the movable property is located. However, it seems advisable to clarify that this 

provision shall only apply to tangible movables. Furthermore, the amendment seems to be 

unnecessary, as the described situation will already be covered by the proposed Article 25 

CP. 

 

5.2 The second proposal is Article 85 CP which concerns litigation related to strike. 

According to the Commission’s proposal, these situations shall be excluded from the 

                                                 
66 According to the case-law of the ECJ, arbitration in the Internal Market does not operate in a legal vacuum. 
Thus, the courts of the Member States must verify whether mandatory Union law was applied by the arbitrators at 
the recognition stage, ECJ, 6/1/1999, case C-126/97 Ecco Swiss ./. Benetton International, ECR 1999 I-3055. 
67 ECJ, 11/17/1998, case C-391/95, Van Uden ./. Deco Line, ECR 1998 I-7091. 
68 It must be noted that the Draft Report of July 2011 does not substantially address the Commission’s proposal 
with regard to the interfaces between the Regulation and arbitration. Instead, it simply refers to the former 
comments of autumn 2010, Draft Report of Zwifka of 6/28/2011, 2010/0383(COD), Amendment 1, at p. 6. 
69 Hess/Pfeiffer/Schlosser, Heidelberg Report on the Regulation Brussels I (2008), paras 152 – 153. 
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Regulation in order preserve the fundamental rights of workers and employers with regard 

to collective settlements. With due respect, this proposal seems to be unnecessary, at least 

if the reference in Article 46 CP will be extended to all constitutional rights of the CFR. It is 

therefore recommended to delete the proposed provision. 

 

5.3 A third issue relates to the EU-Commission’s decision not to improve the reference of 

Article 59 JR to the heterogeneous laws of EU-Member States (cf. Article 73 CP). Several 

other EU-instruments refer to Article 59 JR for the definition of cross-border situations.70 

The present situation is unsatisfactory as the scope of EU-instruments depends on 

definitions of national laws. Consequently, it was proposed to provide for an autonomous 

concept of habitual residence and avoid the reference to the domestic laws of EU-Member 

States.71 Unfortunately, the EU-Commission has not taken up this issue.  

 

5.4 A final remark addresses the proposals with regard provisional measures. At present, 

provisional measures are addressed by Articles 31 and 32 JR in a way which does not 

correspond to the pertinent case-law of the ECJ.72  The Commission proposes several 

changes: first, Article 2 (b) CP shall provide for a broad definition of provisional measures 

including measures aimed at the preservation of evidence and provisional payments. This 

balanced proposal aligns the Regulation with Articles 6 and 7 of the Directive 2004/48/EC 

on the Enforcement of Intellectual Property Rights. With regard to the jurisdiction, Articles 

35 and 36 CP distinguish provisional measures given by the court having jurisdiction as to 

the substance matter and provisional measures issued by other courts. Although the court 

of the main proceedings is empowered to order any protective measure, the courts of other 

Member States may only order provisional measures confined to their own territory.73 

Consequently, the latter measures are not enforceable in other Member States under 

Chapter III.74 Furthermore, ex parte provisional relief obtained from the court of the 

substance matter shall be recognized under Chapter III.75 Finally, the courts having 

jurisdiction to the merits should be empowered to modify and (eventually) to set aside 

                                                 
70 Examples: Article 3 of the Directive (EC) 8/2003 on Legal Aid; Article 3 (2) Regulation (EC)  1896/ on the 
European Payment Order, Article 3 (2) of the Regulation (EC) 861/2007 on Small Claims, Hess, Europäisches 
Zivilprozessrecht § 6, para 40. 
71 Hess/Pfeiffer/Schlosser, The Regulation Brussels I, para 177. 
72 Heinze, RabelsZ 75 (2011), 581, 602ss. 
73 This proposal specifies the case-law of the ECJ with regard to the „real connecting link“ as a prerequisite of 
Articles 31 and 32 JR, Heinze, RabelsZ 75 /2011), 581, 608ss. 
74 Cf. Article 42(2) CP. 
75 This proposal is welcome as it provides for a so-called surprise effect: the creditor may immediately start 
enforcement proceedings without any warning which permits the debtor to dissipate his assets. 
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supportive provisional relief (see Article 20 (2) Regulation Brussels IIbis).76 As a result, the 

proposals of the recast will improve the judicial cooperation under the Regulation: The 

principle of mutual will be supplemented by a form of “hierachisation” of the civil courts of 

the EU-Member States – the final say shall lie with the court of the main proceedings.77 

 

6. Final Assessment 
 
All in all, the Commission’s proposal for recasting the Regulation deserves substantial 

support. This assessment is specifically directed to the recommended regime on the free 

movement of judgments although it is recommended to extend the safeguards provided for 

by Article 46 (1) CP to disproportionate judgments and other enforceable titles. Such an 

extension of the (amended) public policy safeguard to other constitutional rights of the CFR 

would permit the inclusion of judgments on the infringement of privacy within the scope of 

the Regulation. However, the inclusion of collective redress merits further examination. The 

proposed extension of the jurisdictional regime of the Regulation to third state defendants 

should be adopted even though the proposed exclusion of the recognition of judgments 

from third states is unsatisfactory. The proposed amendments with regard to jurisdictional 

clauses and arbitration agreements seem to be well-balanced and will considerably improve 

the position of litigants. Finally, the principal obligation of national courts to collaborate 

(especially in the context of provisional measures) merits applause. 

 

                                                 
76 Article 20 of the Proposal for a European Account Preservation Order (COM[2011]445) provides for a direct 
communication between the courts and judicial authorities and permits close cooperation.  
77 Hess, IPRax 2011, 125, 130; Heinze, RabelsZ 75 (2011), 581, 618. 



 






