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EXECUTIVE SUMMARY 
 
This paper concerns the European Commission’s Proposal for a Regulation of the European 
Parliament and of the Council on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters (recast) COM (2010) 748 (“the Commission’s 
Proposal”). The Commission’s Proposal is to be welcomed. I have been asked to prepare 
this paper in preparation for the Workshop on the Commission’s Proposal to he held by the 
Committee of Legal Affairs on 20th September 2011, and in particular to concentrate on six 
topics, which include the most important issues at stake in the proposed re-cast.  
 
Within the scope of this paper it has not been possible to give detailed consideration to all 
the various amendments proposed by the Commission, but there is a growing literature on 
the Commission’s Proposal by distinguished international scholars in which many 
worthwhile points – both of principle and of detail, are included.1  
 
As requested, the paper considers the following six topics and in summary its principal 
comments are as follows: 
 

 Abolition of exequatur: There are real concerns about the protection of the rights 
of litigants in the proposal to abolish exequatur. If Exequatur is to be abolished, 
such protections must be strengthened and grounds for refusal of recognition must 
be retained to deal with problems of irreconcilability of judgments and with breaches 
of fundamental rights. The reasons for excluding from the scope of the abolition of 
exequatur defamation and other breaches of personality and privacy rights, but not 
other sensitive matters, are unclear. So too are the reasons for confining the 
exclusion of certain forms of collective relief to cases for compensation caused by 
unlawful business practices. 

 Operation in the international legal order: Abolishing Article 4 of the present 
Brussels I Regulation and extending the operation of the regime to defendants not 
domiciled in a Member State would be premature without further study and debate. 
It gives rise to policy questions which appear not to have been addressed and which 
go beyond the general desirability of removing inequalities between the rules in the 
different Member States, particularly in removing national rules which have proved 
valuable in practice in the wider context of international trade.  If the operation of 
the Brussels I Regulation is to be extended into the international legal order, the 
restriction of Article 6(1) to defendants domiciled in Member States should be re-
considered, as should the suitability of secondary forum based on the presence of 
property. The opportunity should be taken in any event to enable proceedings in a 
Member State to be stayed in order to give effect to a choice of court agreement in 
favour of a third state, and some form of reflexive effect should be considered for 
other cases involving a strong connecting factor with a third state.  

                                                 
1  I have been assisted in particular by the papers delivered at a seminar at the British Institute of 
International and Comparative Law in February 2011, to be published shortly, and by the study of 
some of these topics by Professor Andrew Dickinson in Yearbook of Private International Law, Volume 
12 (2010) pp. 247-309. The views expressed in this paper, however, are my responsibility alone. (I 
declare an interest in the first of these as a contributor and also as an immediate past chairman of 
trustees of the Institute). 
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 Choice of court agreements: The reversal of the priority rule to tackle the 
problem illustrated by the decision of the Court of Justice in the Gasser case is to be 
welcomed in principle, but the particular proposal requires refinement. In particular, 
the trigger for the operation of Article 32(2) should be re-considered with a view to 
separating it from the question whether the parties have chosen the jurisdiction of 
another court. Article 32(2) should also provide for a stay of proceedings in the first 
instance, rather than requiring the ‘non-chosen’ court to decline jurisdiction. Further 
consideration should be given to the exclusion from Article 32(2) of insurance, 
consumer and individual employment cases, to the inclusion in Article 23(1) of a 
uniform choice of law rule, especially as in light of the developing case law of the 
Court of Justice on the point, and to including extending the proposed time-limit in 
Article 29(2) for establishing jurisdiction in cases of lis pendens to cases involving 
related actions.  

 Interface with arbitration: The attempt to grapple with the problem illustrated by 
the Court of Justice’s decision in West Tankers is laudable. Nevertheless, and 
contrary to its apparent intention, the proposed Article 29(4) has not removed risk 
that a court in one Member State seised of a dispute which is purportedly subject to 
arbitration seated in another Member State may have to decide on the existence, 
validity or effects of the arbitration agreement (itself a concept in need of 
clarification). If it does so, the question whether that judgment is required to be 
recognised in the Member State of the seat of the arbitration (or other Member 
States) needs to be resolved, as does the application of Article 29(1) to proceedings 
envisaged in Article 29(4). Potential problems concerning de-localised arbitrations, 
and the EU’s external competence remain.  

 Jurisdiction as regards rights in rem: This topic is considered briefly 

 Article 85 – the right to strike: The peculiarity of this proposed Article is 
considered. 
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1. ABOLITION OF EXEQUATUR 
 

The Commission Proposal provides for the revocation of much of Sections 1 and 2 of 
Chapter III of the current Brussels I Regulation and their replacement by far more 
streamlined provisions. The Draft Report adopts a wholesale approach to these proposals, 
re-instating much of the present Brussels I machinery. There are problems with the 
Commission’s Proposal, the most important of which I shall deal with in this section, and it 
may well be that the Draft Report provides the best solution.  
 
Under the Commission Proposal, the basis on which the enforcement of a judgment can be 
reviewed in the state addressed is confined to cases where: 
 
(a) the judgment is irreconcilable with a judgment given between the same parties in 
the state addressed (whether earlier or later than the subject judgment) – Article 43(a); 
(b) the judgment is irreconcilable with an earlier judgment given in another (Member 
or non-Member) State involving the same cause of action and between the same parties 
which satisfies the conditions for its recognition in the state addressed – Article 43(b); or 
(c) the recognition or enforcement of the judgment would not be permitted by the 
fundamental principles underlying the right to a fair trial, but not in a case to which Article 
45 applies, that is to say, where the judgment was given in default of appearance and the 
Defendant did not fail to challenge the judgment in the state of origin when it was possible 
for him to do so - Article 46(1). 
 
First, there is, at the least, inconsistency in the Commission Proposal as to the rules for 
refusing recognition and enforcement respectively. Exceptions (a) and (b) above are based 
on Article 34(3) and 34(4) the present Brussels I Regulation, but with one important 
difference. Unlike the present provisions, they appear to apply only to enforcement and not 
to recognition. Indeed, Article 38(1) goes so far as to exclude any possibility of opposing 
recognition, even on grounds of irreconcilability of the kinds referred to or of a breach of 
fundamental rights, which has real implications for the legal order within Member States. It 
is hard to see how that can be justified, whether on constitutional grounds or otherwise.  
 
Perhaps the authors of the Commission Proposal intended that this problem should be 
avoided by opening words of Article 38(1),  “Subject to the provisions of this Chapter…” 
before going on to provide for the automatic recognition of judgments. But those words do 
not even purport to extend the provisions which relate only to enforcement, such as Article 
43, to the issue of recognition. Oddly, there is no equivalent qualification in Article 38(2), 
thus compounding the confusion. 
 
Secondly, no provision is made for refusing recognition or enforcement on the grounds that 
the subject judgment is irreconcilable with an arbitral award which is given or recognised in 
the state addressed. 
 
Thirdly, as to exception (c) above, the public policy ground, Article 46(1) is confined to 
cases which could not be subject to a review in the state of origin under Article 45. This is 
strange, as it is precisely in those cases where the procedures of the state of origin have 
failed to satisfy fundamental rights to a fair trial that this provision is most likely to be 
invoked. If the original procedures where not adequately protective of a Defendant’s rights, 
whether by reason of inadequate procedures under national law, or deficiencies in the 
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quality of the judicial decision-making, might not the same be equally true of the review 
procedures of the state of origin? 
 
Fourthly, a further problem with Article 46(1) is that it is confined to fundamental principles 
underlying the right to a fair trial. It does not permit a judgment to be denied recognition 
or enforcement on grounds of other fundamental rights, such as the rights to respect for 
private and family life, freedom of thought, conscience and religion, freedom of expression, 
assembly and association and other rights. A judgment which was manifestly contrary to 
these rights or which was otherwise manifestly contrary to the public policy of the state 
addressed should be protected from automatic recognition and enforcement. Indeed, 
Member States are likely to be obliged to deny recognition to such a judgment by their 
obligations under the European Convention on Human Rights.  
 
Like the Dutch Parliament,2 I have real concerns about the protection of the rights of 
litigants in the Commission’s proposed abolition of exequatur. The Impact Assessment does 
not demonstrate that the mutual confidence between Member States has reached such a 
level on all the wide range of subject-matter which falls within the Brussels I Regulation 
that the protection afforded by Article 34(1) of the Brussels I Regulation can safely be 
relaxed. I am not aware that the Commission has adequately explained why such 
fundamental principles are to be set aside: its explanation the abolition of exequatur is 
based on an existing state of mutual trust is at far too great a level of generality to be 
convincing. 
 
If, therefore, the wholesale approach in the Draft Report is not accepted, a middle way 
would be to provide for the abolition of exequatur but to extend the protection afforded to 
litigants as follows: 
 

(a) permit an application to the state of origin, along the lines of Article 45; 
(b) extend the provisions of Article 43 to recognition as well as enforcement and 
to irreconcilability with arbitral awards as well as judgments (I propose below that 
this be done by moving this topic to article 46(1), which the Commission are willing 
to accept); 
(c) reinstate the substance of Article 34 (1) of the present Brussels I Regulation. 

 
I would therefore propose that Article 46(1) should be replaced by the following: 
 

A party shall have the right to apply for a refusal of recognition or enforcement of a 
judgment where: 
(a)  such recognition or enforcement would be manifestly contrary to public policy in 
the Member State in which such recognition or enforcement is sought;  
(b)  it is irreconcilable with a judgment given in a dispute between the same parties 
in the Member State in which such recognition or enforcement is sought; 
(c) it is irreconcilable with an earlier judgment given in another Member State or in 
a third State, or an arbitral award, involving the same cause of action and between 
the same parties provided that the earlier judgment or award fulfils the conditions 
necessary for its recognition in the Member State in which such recognition or 
enforcement is sought. 
 

                                                 
2  Reasoned Opinion by the Senate and House of Representatives of the Kingdom of the Netherlands 

on the proposal for a Regulation of the European Parliament and of the Council on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial matters (recast), 17 
February 2011 
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The references in subsequent paragraphs of Article 46 to “Member State of enforcement” 
would likewise need to be amended to “Member State in which such recognition or 
enforcement is sought”. 
 
As an exception to the abolition of exequatur, Section 2 of Chapter III of the Commission 
Proposal largely retains the mechanism of the present Brussels I Regulation for two classes 
of case, namely, (a) defamation and other breach of privacy and personality rights cases; 
and (b) certain forms of collective relief relating to business practices. It is far from clear 
why the first of these topics should be excluded – it is no more sensitive than many other 
matters. As to the second, given the rudimentary development of collective relief at this 
stage in the procedural law of Member States, such an exception is sensible; what is not 
clear is why it needs to be confined to compensation for harm caused by unlawful business 
practices, nor what that concept means. Presumably it would include anti-competitive 
contrary to Articles 101 and 102 TFEU, but does it also extend to collective product liability 
or environmental damage claims, for example? 
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2. OPERATION IN THE INTERNATIONAL LEGAL ORDER 

2.1. Introduction 
 
The proposed repeal of Article 4 and the extension of the Brussels I rules to govern 
proceedings against persons domiciled in non-Member States, replacing national rules in 
that regards, is one of the Commission’s most far-reaching proposed innovations. It 
appears to be driven more by a wish to harmonise the rules which govern jurisdiction in the 
Member States than by an assessment of the empirical need for such a development or by 
analysis of its impact in practice. This may very well be a desirable objective, for sound 
policy reasons; but it is not clear that the present proposal is anything like the best that 
can be achieved. I would respectfully adopt the view of the European Parliament’s own 
resolution of 7th September 2010, “that it would be premature to take this step without 
much study, wide-ranging consultations and political debate.”  
 
By displacing national law, the proposal ‘levels down’ as much as it ‘levels up’ because it 
removes some of the rights to bring proceedings in Member States which have existed until 
now. Most notably, from an English perspective, it removes the rules whereby an English 
court may assume jurisdiction over a contractual dispute governed by English law. 
Experience in the English courts, especially the Commercial Court in London (which 
probably handles a greater value of extra-EU claims than any other court in the EU) 
suggests that this valuable right is significant, and contributes significantly to the invisible 
exports of the EU. The following comments deal with (a) the policy issues; (b) the 
extension of the present rules; (c) the new rules; and (d) reflexive effect: the external 
dimension. 
  
 
2.2. (a) Policy issues 
 
The Commission lays great emphasis on a number of aspects, but in each case the position 
is not as straightforward as they suggest. 
 
First, they say (no doubt correctly) that there is inequality as between Member States in 
the rules governing jurisdiction, which they then treat as a justification for their proposed 
reforms. But is it a problem? The Commission accept that “there is little quantitative 
evidence that the existing divergences between the national laws of Member States lead to 
distortions of competition and that the absence of access to EU courts entails significant 
losses for consumers and other weaker parties.”3  This argument is dismissed by the saying 
that “the mere fact that the problem is difficult to quantify does not mean that it does not 
exist”. But they cite no other evidence that it exists; and the absence of empirical evidence 
is not a good basis for far-reaching policy innovation of this sort.  
 
Further, even if there is a problem, is the proposed solution an improvement? The Impact 
Assessment explores a number of policy options; analysis of them is beyond the scope of 
this paper, but two features are striking. On one hand, the (theoretical) effect on 
consumers appears to have been a driving force of the reforms, rather than a consideration 
of the economic effect on businesses (which are, I suggest, far more likely to be engaged in 
extra-EU disputes). On the other hand, Options 3B and 4B, which would have involved 
harmonisation of the rules relating to recognition and enforcement of judgments as well as 

                                                 
3  Impact Assessment, para. 2.2.51. 
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those relating to jurisdiction, are rejected on the grounds that few stakeholders were in 
favour of establishing EU rules on recognition and enforcement;4  while it is not suggested 
that a preponderance of stakeholders had favoured establishing EU rules on jurisdiction 
over parties beyond the EU.  
 
Secondly, the Commission point to the desirability of their being equal conditions for doing 
business in the internal market. While the operation of the jurisdictional rules for disputes 
against non-EU domiciliaries may have some impact on the internal market, these proposed 
reforms do not tackle inequalities in the terms on which businesses in the EU can relate to 
each other, but instead would principally affect commercial relations external to the EU. 
Much the most significant external disputes are commercial disputes, where the parties can 
choose the law and jurisdiction governing their relations. It may be thought that the 
absence of empirical data showing a need for reform in this area is not surprising. 
 
Thirdly, the Commission place reliance on the ability of courts in the EU to apply the norms 
of EU law, to the benefit of its citizens. But this is a good example of the complexity and 
fundamental nature of some of the issues involved: does the EU legislature wish to extend 
the application of EU law to extra-territorial disputes, especially with scant empirical 
evidence of the benefits of doing so? Taking the Commission’s example, is it clear that 
mandatory rules derived from EU law and designed for use within the EU should be 
extended to protect a consumer who enters into an ill-advised time-share contract when he 
is travelling outside the EU?5  If the Commission is correct, these proposals would have the 
effect of imposing EU norms relating to timeshares on the rest of the world.6  The same 
consideration could arise in a competition law case.7  It is notable that similar attempts 
within the United States to achieve the extra-territorial effect of US laws by excessive 
assertions of jurisdiction have been rebuffed in recent years.8  
 
 
2.3. (b) Extension of the present rules 
 
Hitherto, the special jurisdictional rules in Articles 5 and 6 have been confined to 
defendants domiciled in a Member State. With one exception, the proposals would amend 
those Articles by removing the domicile qualification. The one exception concerns Article 
6(1), which founds jurisdiction over a second defendant on the basis of the first defendant’s 
domicile within a Member State. The proposal would confine this rule to a second defendant 
who was himself domiciled in a Member State, as at present. But if Brussels I is to be 
extended as proposed, it will be unsatisfactory for there to be no power to join third-state 
defendants as co-defendants. It is likely that there is such a power in national legal 
systems (there certainly is in England in respect of a ‘necessary or proper’ co-defendant).9  
If such national rules are repealed it will leave a vacuum. 
 

                                                 
4   Impact Assessment, para. 2.2.4 
5  Impact Assessment, Problem 1B, para. 2.2.1.1, citing the Time Share Directive 2008/122/EC. 
6  The Commission may not be correct: there is no attempt in their example to address the public 

international law principle of territoriality. That the Time Share Directive is intended to regulate 
time share business within the EU is apparent from the recitals to that Directive; but  it remains to 
be decided whether and if so to what extent the laws implementing the Time Share Directive apply 
to extra-EU activity. 

7  The leading decision of the Court of Justice in the Wood Pulp case affirmed the principle of 
territoriality in the competition law context: Ahlstrom v. Commission, case 89/85 [1988] ECR 5193 
at p. 5243, §18. It was overcome on the facts of that case by the development of the ‘effects’ 
doctrine. 

8  See, for example, the decisions of the US Supreme Court in F. Hoffmann-La Roche Ltd. v. 
Empagran S.A., 123 S.Ct. 2359 (2004), and Morrison. v. National Australia Bank Ltd, 24 June 
2010, 561 U.S. ___ (2010). (No. 08-1191). 

9  Practice Direction 6B to the Civil Procedure Rules, para. 3.1(3) 
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In addition, a new Article 5(3)10 is introduced enabling jurisdiction over movable property 
disputes to be founded on the presence of the property, a rule which, in itself, is sensible, 
at least in respect of tangible movables. It is however likely to give rise to the difficulty of 
ascribing a situs to intangible movables. It should be noted, that this rule may have a 
particular application in the international context, in enabling defendants in non-Member 
States to be sued within the EU in respect of movable property there. 
 
The rules relating to insurance and individual contracts of employment have 
(uncontroversially) been amended in the Proposal to enable insurers and employers who 
are domiciled in third states to be sued in courts within the EU on the same basis as their 
counterparts from EU Member States. The amendments to Article 23 are considered 
separately below. 
 
 
2.4. (c) The new rules 
 
Articles 25 and 26 of the Commission Proposal introduce two new rules for cases in which 
the Regulation does not otherwise provide a jurisdictional basis. As the Commission 
Proposal will provide jurisdiction over (virtually) all cases against EU domiciliaries,11 these 
Articles will apply only as against persons not domiciled in the EU.  
 
Article 25 provides for jurisdiction on the basis of the existence of property within the EU, 
subject to tests of proportionality and sufficient connection with the Member State 
concerned. A forum arresti of this kind (present, for example, in paragraph 23 of the 
German Zivilprozessordnung) has traditionally been regarded as exorbitant in general civil 
litigation.12  The national rules are excluded against persons domiciled in the EU by Article 
3(2) and Annex I of the present Brussels I Regulation, but remain available against persons 
domiciled outside the EU. If the Commission’s ambition is to be realised of extending the 
Brussels I rules to non-EU defendants, the provision of this rule, with the qualifications 
provided by Article 25, seems an unobjectionable provision, although its utility in the 
modern world must be doubted, at least as regards financial assets. A less unimaginative 
and arguably less exorbitant solution might have been to adopt an activity-related rule, 
such as the American ‘doing business’ jurisdiction, which is based on “continuous and 
systematic activities” of the defendant within the forum.13   
 
Article 26 provides a forum necessitatis, a jurisdiction of last resort, which will only be 
available exceptionally if the right to a fair trial or the right to fair access to justice so 
requires. This too, is subject to a test of sufficient connection with the Member States 
concerned. 
 
 

                                                 
10  It would make the lives of users much easier if this new rule were numbered 5(2), replacing the 

repealed provision on maintenance and leaving the familiar rule on tort delict and quasi-delict as 
Article 5(3). 

11  There are possible exceptions in insurance, consumer and individual employment cases: Articles 
13, 17 and 21 enable the provisions of the special rules of jurisdiction for these cases to be 
departed from by agreements in certain limited circumstances. Although they differ in their terms, 
it is possible that each of these Articles would permit an effective jurisdiction agreement to be 
concluded in favour of a third state. If so, this would be an exception to the proposition that the 
Brussels I Regulation does not enable effect to be given to choice of court agreements in favour of 
third states: see para. 27 below. 

12  Also, at least historically, Austria, Czech Republic, Denmark, Estonia, Finland, Lithuania Poland, 
Scotland and Sweden: see Nuyts Report on Residual Jurisdiction, para. 77. It also forms a 
traditional basis for jurisdiction over maritime disputes, as reflected by Article 7 of the 1952 
Brussels Convention on the Arrest of Sea-Going Ships. 

13  Helicopteres Nacionales de Colombia v. Hall 466 US 408 (1984). 
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2.5. (d) Reflexive effect – the external dimension 
 
For many decades, doctrine has queried the absence of any provision in the Brussels I 
Regulation and its earlier counterparts of provisions enabling proceedings to be stayed or 
dismissed in favour of third states in three situations: (1) where there is a choice of 
jurisdiction agreement in favour of the third state; (2) where there is a close connecting 
factor with the third state, specifically, in a dispute concerning rights in rem in immovable 
property situated in the third state; and (3) where there are parallel proceedings pending in 
the third state. The European Parliament urged the Commission to consider the first two of 
these.14  It is surprising that the Commission has not taken up this invitation, especially as 
it has included a proposal in Article 34 on the third of these topics 
 

2.5.1. Choice of court agreements  
 
Article 23 contains rules which give effect to choice of jurisdiction agreements in favour of 
Member States, but it does not permit effect to be given to such agreements in favour of 
the courts of third states.15  The absence of a provision giving some form of reflexive effect 
to choice of jurisdiction clauses in favour of third states should be a priority. As the Court of 
Justice has ruled in relation to the Brussels Convention (which hence applies equally to the 
Brussels I Regulation) that, “Article 2 … is mandatory in nature and …, according to its 
terms, there can be no derogation from the principle it lays down except in the cases 
expressly provided for by the Convention.”16  There is therefore a clear rule which, at least 
in relation to choice of court agreements, is at odds with what happens in practice.  
 
There is anecdotal evidence that prorogation agreements in favour of third states are in 
fact widely respected, notwithstanding Owusu. The Nuyts Report of Residual Jurisdiction17 
considers 2 different cases:  where the defendant is not domiciled in a Member State, and 
where he is so domiciled. Where he is not domiciled in a Member State, the near-universal 
practice is to give effect to the agreement.18 Where the Defendant is domiciled in a Member 
State, there is again a large consensus that the court has power to respect the clause, 
although the reasons for doing so differ.19The Heidelberg Report states that there is 
ongoing discussion whether the Owusu principle may nonetheless be inapplicable to Article 
23 and that the practice differs from state to state. “The general reporters are convinced 
that this issue can and will be resolved by ECJ case law”.20 With respect, and especially in 
the light of the clarity of the decision in Owusu and the evidence in the Nuyts Report, this is 
wishful thinking.   
 
The Commission evidently expects the question of the effect of choice of court agreements 
in favour of third states to be dealt with in due course by the Hague Convention on Choice 
of Court Agreements of 30 June 2005. This is doubtless a desirable objective, but it is not a 
sufficient reason to exclude a provision from the recast Brussels I Regulation on this 
question. It is far from certain when, if ever, this Convention will come into force at all, let 

                                                 
14  Resolution of 7 September 2010, paras. 16 and 17. 
15  The Schlosser Report (1978), para. 176, referring to the problem without expressly providing a 

solution, saying only, “There is nothing in the 1968 Convention to support the conclusion that such 
agreements must be inadmissible in principle”, citing German and French doctrine.  

16  Owusu v. Jackson, case C-281/02 [2005] ECR I-1383, para. 78.  
17  Study on Residual Jurisdiction, prepared by Prof. Arnaud Nuyts, 3 September 2007 (“ Nuyts 

Report”) 
18 Nuyts Report, pp. 73 – 76. 
19  Nuyts Report, pp. 80 – 84. 
20  Report on the Application of Regulation Brussels I in Member States, presented by Prof. Dr 

Burkhard Hess, Prof. Dr. Thomas Pfeiffer and Prof. Dr. Peter Schlosser (“Heidelberg Report”), 
para. 388.  
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alone as between the EU and a sufficient preponderance of states around the world to 
make any other rule of marginal significance. The EU has signed but not ratified this 
Convention, and so far only Mexico has done so. The eventual effectiveness of the 2005 
Convention is though to depend to a great extent on whether the USA ratifies it; but this 
question is bogged down in a constitutional dispute within the USA on whether the power to 
ratify falls within the exclusive competence of the Federal government, or also of the 
individual states. Even if it does come into effect, it will exclude significant numbers of 
international contracts.21   

2.5.2. Exclusive jurisdiction  
 
It is perhaps also surprising that the subjects which justify exclusive jurisdiction within the 
EU (Article 22) have also not been made the subject of a reflexive rule. excluded from the 
scope of the Commission Proposal. In addition to rights in rem in immovable property,22 
mentioned by the European Parliament in its resolution of 7 September 2010,  it would be 
consistent with international law for actions principally concerned with the enforcement of 
judgments to be within the exclusive jurisdiction of the place of enforcement,23  as well as 
the other matters covered by Article 22. 
 

2.5.3. Lis pendens 
 
The Commission Proposal does include a provision in Article 34 dealing with parallel 
proceedings pending in a third state. This is to be welcomed. In particular, it is sufficiently 
flexible not to give rise to the conflict of priorities which, within the EU, has prompted the 
Commission’s proposals in relation to choice of court agreements.  
 
 

                                                 
21  Hague Convention, Article 2. Significantly, contracts for the carriage of passengers and goods are 

excluded, which will exclude a vast number of international commercial contracts. 
22  Advocate General Léger argued in his Opinion in Owusu (supra, at p. I-1444) that such cases 

should be excluded from the mandatory scope of Article 2, but the Court of Justice did not follow 
this lead. 

23  For an English judgment on the point, see Masri v. Consolidated Contractors SAL (No. 2) [2008] 
EWCA Civ 303, [2009] QB 450 as. 125-127, Lawrence Collins LJ. 
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3. CHOICE OF COURT AGREEMENTS 

3.1. Introduction 
 
Generally, the rules in the Brussels I Regulation on choice of court agreements have 
worked reasonably well. The one major problem has been their interaction with the lis alibi 
pendens rules in (the present) Articles 27 to 30, as notoriously exemplified by the Court of 
Justice’s decision in Gasser v. MISAT.24 The problem, put shortly, arises where an action is 
started in Member State B (purportedly) pursuant to an exclusive choice of court 
agreement, but after an action has already been brought between the same parties on the 
same cause of action in Member State A (the so-called “Italian torpedo”). Under the current 
law, the action in state B must be stayed until the court of state A has ruled on its 
jurisdiction, which will involve a decision on the validity of the clause in favour of state B.  
 
 

3.2. Reversal of the priority rule 
 
The Commission examined a number of options and eventually chose to ‘reverse the 
priority rule’ for such cases: Recital 19 states that the Regulation should “grant priority to 
the court designated in the agreement to decide on its jurisdiction, regardless of whether it 
is first or second seised.” It seeks to do this by Article 32(2), which provides, 
 

“With the exception of agreements governed by Sections 3, 4 and 5 of this Chapter, 
where an agreement referred to in Article 23 confers exclusive jurisdiction to a court 
or the courts of a Member State, the courts of other Member States shall have no 
jurisdiction over the dispute until such time as the court or courts designated in the 
agreement decline their jurisdiction.” 

 
This policy objective, to reinforce the effectiveness of choice of court agreements as a 
manifestation of the principle of party autonomy, is entirely laudable. Unfortunately, there 
are some problems with this Article and there is room for doubt whether it will altogether 
achieve its objective.    
 
First, its operation depends on the court first seised (state A) deciding whether or not “an 
agreement referred to in Article 23 confers exclusive jurisdiction” on the courts of state B. 
This is an aspect of the very problem which it is seeking to resolve. 
 
Secondly, Article 32(2) does not actually require the non-chosen court (state A) to stay its 
proceedings while the putatively chosen (state B) decides on its own jurisdiction.25  Instead 
it declares that the (putatively) non-chosen court has no jurisdiction. This means, in the 
light of Article 27, that it is required to declare that it has no jurisdiction, that is, to dismiss 
the claim. If the putatively chosen court then decides that it has no jurisdiction, the 
proceedings would need to be started again (assuming that was possible). If the putatively 
chosen court decides that the choice of jurisdiction clause was ineffective, but that it had 
jurisdiction under another rule (for example, Article 5(1)), would it then be required to stay 
its proceedings in favour of the courts of state A, which at that stage would no longer be 
seised of the claim?  
 

                                                 
24  Case C-116/02 [2003] ECR I-14693. 
25  It is probably implicit that the putatively chosen court (state B) can, as an exception to Article 27,  

proceed to determine this question; but it would help if this was made explicit. 
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Thirdly, insurance, consumer or individual employment proceedings are excluded from the 
scope of the rule. Jurisdiction over those matters is governed by sections 3, 4 and 5 of 
Chapter II and only in a small number of them can jurisdiction be conferred by agreement. 
But it is not clear that in respect of those cases there is not an equally strong case for a 
provision equivalent to Article 32(2). To achieve this, a qualification referring to that Article 
would need to be introduced into Articles, 8, 15 and 18 and a reference to those Articles 
would need to be introduced to Article 32(2).  
 

3.3. Choice of law rule 
 
An unrelated proposal is the introduction into Article 23 of a uniform choice of law rule for 
determining the validity of a choice of court agreement. It is phrased negatively, so that an 
agreement which otherwise satisfies the requirements of Article 23 confers jurisdiction on a 
court or the courts of a Member State “unless the agreement is null and void as to its 
substance under the law of that Member State”.  
 
In many cases a choice of court agreement will form part of a wider contract and in those 
cases if the wider contract is governed by a system of law other than that of the chosen 
Member State, the effect of this rule will be to divorce the validity of the choice of court 
agreement from the overall validity of the contract. In theory, although unlikely in practice, 
equivalent problems could occur in respect of other cases, including non-contractual cases, 
where the parties have a choice of court agreement. More problematical may be the 
converse problem, where the agreement is valid under the law of the chosen Member 
State, but invalid under its governing law. Is it nonetheless effective in such a case? Nor is 
it clear how this proposed amendment will affect the case-law of the European Court which 
has favoured an autonomous application of Article 23 without reference to national law.26 
These are complex problems which, if not resolved at the legislative stage, will doubtless 
generate references to the Court of Justice.  
 

3.4. Article 29(2) 
 
Although not confined to cases involving choice of court agreements, the proposed new 
Article 29(2) would require courts first seised in the case of a lis pendens between parallel 
proceedings in different Member States to establish their jurisdiction within 6 months 
“except where exceptional circumstances make this impossible”. (It remains to be seen 
how often such exceptional circumstances are actually eventuate in some Member States). 
It also provides for communication between the courts respectively seised, which may go 
some way towards easing the operation of the lis pendens provision in practice. Strangely, 
Article 30 concerning related actions does not contain equivalent provisions. 
 

                                                 
26  Indeed, it tends to the view that Article 23 supplants national law: see, most notably on this point, 

Trasporti Castelletti v. Hugo Trumpy case C-159/97, [1999] ECR I-1597, pp. 1656 (paras. 49-51) 
and 1659 (para. (5)). 
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4. INTERFACE WITH ARBITRATION 
 
The extent of the exclusion of arbitration from the scope of the Brussels regime has long 
been a subject of controversy, which came to a head following the European Court’s 
decision in West Tankers.27 The decision was to the effect that court proceedings fall within 
the Brussels Convention even if they involve as a preliminary or incidental issue the 
question whether the dispute in question is subject to an arbitration agreement – and 
consequently the judgment in those proceedings also falls within its scope. This appeared 
to reduce the scope of the exclusion of arbitration from the Brussels I Regulation and to 
jeopardise the independence of arbitration from national legal systems. 
 
The Commission’s Proposal goes a long way to address this problem. Recitals (11) and (20) 
seek to reinforce the scope of the exclusion while Article 1(2)(d) qualifies the exclusion of 
arbitration by adding the words “save as provided for in Article 29, paragraph 4 and Article 
33, paragraph 3.”. Article 29(4) adopts a mechanism similar to that adopted in the case of 
choice of court agreements to give priority to determinations of the arbitral tribunal or the 
courts of the seat to rule on the arbitration agreement. Unlike Article 32(2), Article 29(4) 
does not declare that a court seised in apparent breach of an arbitration agreement has no 
jurisdiction (and hence require it to dismiss its proceedings); instead it requires that court 
to stay its proceedings28 once the arbitral tribunal or the court of the Member State of the 
seat are seised of proceedings to determine “as their main object or an incidental question, 
the existence, validity or effects of that arbitration agreement.”  Once those are 
established, it is then obliged to decline jurisdiction. Critically, the obligation to stay does 
not depend on the arbitral tribunal or the court of the seat being seised of that question 
before the court of the other Member State is seised of the main dispute. Article 33(3) 
defines the moment at which an arbitral tribunal is deemed to be seised.  
 
There remain, however, some problems. First, in a manner similar to Article 32(2), the 
operation of Article 29(4) and its obligation to stay the main court proceedings depends on 
the court seised in apparent breach of the arbitration agreement determining that there is 
“an agreed or designated seat of an arbitration in a Member State”.  It may find itself faced 
with that question on an application challenging its jurisdiction or applying for a stay 
(perhaps on the ground that the arbitration agreement is not valid, or does not apply to the 
dispute). Is it then to stay even that application once the arbitral tribunal or court of the 
seat is seised? That would seem to be the intention, but the wording is less than clear on 
this point, especially if there is controversy about the scope of the purported arbitration 
agreement.  
 
It would therefore be desirable to tighten the wording of the reference to the “existence, 
validity or effects” of the arbitration agreement, to make clear that the critical question is 
whether the main dispute is governed by an arbitration agreement which provides for a 
seat within a Member State (other than that of the court hearing the main dispute).  
 

                                                 
27 Allianz SpA v. West Tankers Inc case C-185/07 [2009] ECR I-663. I declare an interest, having 

acted for the United Kingdom on the reference to the Court of Justice.  
28  Instead, it may, if its national law permits this, decline jurisdiction: Article 29(4), 2nd sub-para. 
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Secondly, if the court seised of the main dispute reaches a decision rejecting the validity or 
applicability of the arbitration agreement, perhaps because the arbitral tribunal or court of 
the seat had not then been seised of the validity question, is the court of the seat bound by 
that decision? Notwithstanding the terms of Recital (11), that would seem to be the 
consequence of the obligation in Article 38(1) to recognise the judgments of other Member 
States, but it would largely defeat the purpose of Article 29(4). The solution would be 
expressly to exclude such decisions from the duty under Article 38(1) to recognise the 
judgments of other Member States. That exclusion would apply to decisions on the 
existence validity or effects of an arbitration agreement made by a court of a Member State 
other than the court of the Member State of the seat of the arbitration. 
 
Thirdly, the obligation under Article 29 to stay proceedings in favour of prior proceedings in 
another Member States has not been qualified so as not to apply to court proceedings in 
the courts of the arbitral seat on the “existence, validity or effects” of the arbitration 
agreement.  
 
Fourthly, there is also a potential problem in respect of de-localised arbitrations, which may 
have no seat. On the current wording, they would not be governed by this proposal, or at 
least it is not clear that they would be governed by it.  
 
Fifthly, notwithstanding the terms of recital (11), the fact remains that by adopting this 
proposal the EU will have legislated in the field of arbitration. The (presumably unintended) 
consequence of this may be that exclusive external competence is thereby conferred on the 
EU in this field.29  However, if that is correct, it is not easy to see the solution to this 
problem, given that the effect of the West Tankers decision is that the EU had already 
legislated in this field (despite the apparently unqualified exclusion of arbitration by the 
present wording of Article 1(2)(d)). 
 
Sixthly, the reference in Article 1(2)(d) to the provisions which now deal with arbitration 
should also include a reference to Article 36, which envisages the grant of provisional, 
including protective, measures even if an arbitral tribunal has jurisdiction as to the 
substance of the matter. 
  

                                                 
29  See the ‘Lugano’ Opinion 1/03 [2006] ECR I-1145.  
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5. OTHER MATTERS 

5.1. Rights in Rem 
 
I have commented in paragraph 2.3. on the new Article 5(3), and in paragraph 2.4. on the 
new forum arresti. 

 

5.2. Article 85 – Freedom of assembly etc. 
 
I have been asked specifically why the Commission added the proposed new Article 85, 
which provides, 
 

“This Regulation shall not affect the right of workers and employers, or their 
respective organisations, to engage in collective action to protect their interests, in 
particular the right or freedom to strike or to take other actions, in accordance with 
Union law and national law and practices.” 

 
I do not know why this was included. It is odd, in that it appears to deal with questions of 
substantive law and not with questions of jurisdiction or the recognition and enforcement of 
judgments. It may be the product of lobbying. It is possible that it was included because of 
the jurisdictional, public policy and recognition arguments that were raised at first instance 
in the English case of International Transport Workers Federation v. Viking Line ABP,30 
which was referred to the European Court. The case concerned the right of a shipping line 
to obtain an injunction in England against a trade union which was domiciled there from 
taking action to counter the line’s attempt to re-flag its vessel from the Finnish flag to the 
Estonian flag.  
 
It is also odd by what it does not say as much as by what it does. It refers to one set of 
fundamental rights, of a kind enshrined in Article 11 of the European Convention on Human 
Rights, but not to other fundamental rights protected by that Convention. 
  

 
 

 

 

                                                 
30 Court of Justice: case C-485/05 [2007] E.C.R. I-10779; First instance: [2005] EWHC 1222 

(Comm), reversed by the Court of Appeal: [2005] EWCA Civ 1299. 



 




