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Abstract: 

In the mechanism proposed by the Commission for abolition of the procedure for recognition and 
enforcement of judgments (exequatur), the formalities associated with the exequatur process are 
indeed removed but the review process remains and is applied a posteriori in the event that a 
remedy is sought by the defendant in the Member State of enforcement. This position of 
compromise should be approved. Nonetheless, the system of remedies lacks clarity, is still 
insufficient in protecting the fundamental rights of the defendant and should be entirely located in 
the Member State of enforcement. 

With regard to the provisions intended to increase the efficiency of choice-of-court agreements, the 
proposed modifications remedy the serious shortcomings existing in the current system, as 
interpreted by the Court of Justice. However, it would be useful for a separate, more favourable 
Brussels I regime to be maintained for situations that are not governed by the Hague Convention. 

With regard to the two other points (the operation of the Regulation in the international legal order 
and the improvement of the interface with arbitration procedures), the debate is still raging. After 
having set out the issues and outcomes associated with the proposed choices, this note takes a 
position in favour of an extension of the regulation to all external disputes, subject to several 
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Executive Summary  

1. On the abolition of the exequatur and the necessary safeguards 

An analysis of the proposed mechanism shows that this is no longer a real relinquishment 
of the exequatur procedure but rather a recognition of the automatic enforceability of 
judgments originating in other Member States, without any prior procedure being required, 
subject to a review initiated in the Member State of enforcement by the defendant. In other 
words, the formalities associated with granting of enforceability are eliminated but the 
review process remains and is exercised a posteriori.  

This compromise is the final stage in the system associated with reversing the responsibility 
for action already enacted in the initial text of the Convention, and reinforced in the text of 
the regulation. In accordance with primary law, which in all cases authorises an exception 
to the principle of mutual recognition in favour of superior legitimate interests, the 
mechanism would respect fundamental rights, on condition that the remedies made 
available to the defendant – the key figure in the system – are broadened to address 
infringements against fundamental rights of a substantive nature. 

Furthermore, even if the existence of an international obligation to provide for a review 
procedure in the Member State of enforcement is still uncertain, the European legislators 
would be well-advised to note – setting aside any stubbornly-held views – that the court 
best placed to ensure that the fundamental safeguards, and public policy in the wider 
sense, are adhered to is the court in the Member State of enforcement. Therefore, the 
options for remedy should be located in their entirety in the Member State of enforcement. 

Under these circumstances, there would be no further basis for establishing a transitional 
system for certain types of litigation. 

 

2. On the functioning of the regulation in the international legal order 

At the technical level 
 
The extension of the regulation to cover external disputes in which the defendant is 
domiciled in a third State provides real technical improvements, in terms of consistency 
and simplification, for European citizens and for citizens of third States. 

It is however regrettable that certain deficiencies still remain: the possibility of bringing 
action against a defendant domiciled in a third State before the courts in the Member State 
in which one of the co-defendants is domiciled (Article 6(1)), and the mirror effect of 
Articles 22 and 23 whereby the jurisdiction of the courts of the Member States is limited by 
those courts themselves in favour of the exclusive jurisdiction recognised for the courts of 
the third States. 

At the political level  
 
The essential issue in the operation of the regulation in the international legal order – apart 
from any questions of jurisdiction of the EU, which appear to be established – is the 
elimination of the residual jurisdiction of national law and the adoption of uniform additional 



 6/31  

fora to mitigate the disappearance of that jurisdiction. In this regard, the concern is not the 
issue of the priority that should be given to international negotiation – which is currently 
failing – on European harmonisation but rather that of ensuring that such European 
harmonisation does not operate as a brake or handicap on international negotiation. 

On analysis, the additional fora proposed by the Commission, a forum of necessity (forum 
necessitatus) and a forum based on the location of the property of the defendant, are 
reasonable and appear to provide sufficient protection for French citizens and undertakings 
involved in external relationships, subject to the practical difficulties of implementation 
associated with the flexibility of the rules proposed. However, this flexibility – which is 
inherent in the requirements of the right to a fair trial in international relationships – should 
suit non-civil law jurists while still being acceptable to all of the Member States. 

All of the rules could also be acceptable in terms of international legal policy, on condition 
that care is taken to ensure that the application of new rules cannot prejudice international 
agreements already concluded by the Member States with third States. 

The adoption of these additional fora would allow the EU to retain a margin for negotiation 
in terms of international legal policy that is at least as effective as with the current 
excessive national systems that are in the process of being repealed.  

Under these circumstances, the relinquishment of the residual jurisdiction of national law 
should not cause any difficulties for the Member States. 

3. On the enhancement of the effectiveness of choice-of-court agreements 

There is a very broad consensus in respect of the first proposal set down in Article 32(2) 
granting the courts of a Member State exclusive priority jurisdiction in the case of conflict 
of parallel proceedings. 
 
However, to the extent that the regime governing clauses designating jurisdiction is less 
favourable, on certain points, in the 2005 Hague Convention than in the regulation, the 
alignment of the solutions offered by the two instruments does not provide the much-
vaunted advantages in terms of simplicity. 
 
It would therefore be useful for a separate Brussels I regime to be maintained for situations 
that are not governed by the Hague Convention. 

 
This regime could be designed as follows: 

- a rule for applicability in intra-Union disputes or in certain external disputes; 
- a rule assigning exclusive jurisdiction to the court designated, except in the case 

that the clause is manifestly invalid or inapplicable, in order to prevent its being 
invoked as a delaying tactic; 

- continued application of the current substantive rules as to the formal validity of the 
clause; 

- a rule for assignment in cascade on the basis of the substantive validity of the 
clause, of the type proposed in the report from Mr Zwiefka, in which the broad range 
of applicable laws (law of the Member State the courts of which have been 
designated by the clause, law chosen by the parties, if no such law is chosen, 
contract law, and in other cases, law governing the principal relationship) would 
promote the validity of the clauses;  
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- recognition of the mirror effect of the choice-of-court clause so as to respect the 
jurisdiction of the courts of a third State (see Question 2 above). 

4. On the interface with arbitration proceedings 

Despite the exclusion of arbitration from the material scope of the Brussels system, fairly 
numerous instances of interference between arbitration proceedings and litigation 
proceedings have shown the necessity of a more specific regulatory framework.  

The solutions proposed by the Commission – contrary to the changes in international 
arbitration law – have a major shortcoming in that they grant implied external jurisdiction 
to the EU in an area that is currently subject to important international conventions, 
including the New York Convention, signed by all of the Member States and by a very large 
number of third States. Technically, the proposed solutions suffer from a lack of clarity and 
are incompatible with the solutions provided by international arbitration practice. 

The position of the European Parliament’s Committee on Legal Affairs in favour of a radical, 
clearly delineated exclusion of arbitration is the most convincing option. This referral to 
national law – which would leave each Member State free to choose the method by which 
this interference is addressed – should nonetheless be subject to the existence of a clause 
binding the parties that is not manifestly non-existent, invalid or ineffective. This condition  
would prevent an arbitration agreement from being used as a delaying tactic and would be 
in line with the New York Convention. Furthermore, judgments ruling on the merits, after 
having established the manifest non-existence, invalidity or inapplicability of the clause 
invoked, should be subject to application of the enforcement provisions governing European 
judgments. 

5. On the creation of a forum relating to rights in rem in movable property 
(Article 5(3)) 

This provision could be valuable in certain exceptional cases, but could cause more 
problems – in terms of classification and application – than it resolves. In terms of the 
extension of the regulation to cover all external disputes, this new type of jurisdiction would 
be a duplication of the additional forum designed to operate on the basis of the location of 
the property within the territory of a Member State. 

6. On Article 85 

This surprising provision seems to serve no purpose other than to show the necessity, 
during enforcement of a judgment, of ensuring compliance with certain fundamental rights 
of a substantive nature. The extension of the remedies available to the defendant in the 
State of enforcement to address violations of a substantive fundamental right is sufficient 
to meet this objective. 

 



 8/31  

1. The abolition of the exequatur and the necessary safeguards 

1.1. The objective of abolition of the exequatur  

1.1.1. The statement of the objective  

Since the Brussels Convention of 27 September 1968, the Member States have been 
provided with common rules intended to facilitate the recognition of judgments within 
Europe, by reducing requirements for reviews and simplifying intermediate procedures. The 
current Brussels I Regulation further simplified these procedures during the review of the 
Convention in 2000. From one simplification to the next, an idea took root, based around 
the recognition of a fifth freedom of circulation within the European area, the freedom of 
circulation of judgments. This freedom would take the form of the removal, in civil and 
commercial matters, of any exequatur procedures prior to enforcement of judgments 
originating in sister Statesi.  

The objective was clearly identified at the European Council in Tampere on 15 and 16 
October 1999 and has since been reaffirmed in the Hague and Stockholm Programmes. It is 
closely associated with the creation, through the Amsterdam Treaty, of an area of freedom, 
security and justice without internal frontiers, which not only features among the objectives 
set down in Article 3 of the Treaty on European Union before the development of the 
internal marketii but is now no longer contingent upon the correct operation of that 
marketiii. 

 
1.1.2. The factors in support of the objective 

For litigants, the exequatur formalities constitute a source of costs and delays in the 
enforcement of court judgments, which are not compatible with the development of cross-
border legal relationships and are detrimental to the proper functioning of the internal 
market. Criticisms of these shortcomings resulted, in the most sensitive areas, in the 
development of immediately enforceable European orders, first in the best interests of 
children with respect to judgments on access rights and returning children after wrongful 
removaliv and then in disputes on payment defaultv. The system then spread to cover 
uniform European order for payment procedures and small claims proceduresvi and finally 
to the recovery of maintenance obligationsvii. 

The objective of ensuring the general application of abolition of the exequatur in all civil 
and commercial matters, covered by Brussels I, represents a symbolic step forward for the 
Commission in European integration and in the development of the mutual trust existing 
between the Member States. The impact analysis and the results of the consultation 
conducted by the European Commission following publication of the Green Paper on the 
recasting of Brussels I do in fact seem to attest to the very widespread support for this 
objective among legal professionals and economic stakeholders. 

 

1.1.3. Doubts as to the pertinence of the objective 

It is, however, very difficult to obtain a quantitative measurement of the supposed 
drawbacks existing in the current system.  
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It is important to note that in the first instance, the abolition of the exequatur has already 
been achieved de facto. The role of the court in the exequatur formalities with respect to 
European judgments has already effectively been reduced to merely reviewing the formal 
regularity of the process, as part of a non-adversarial proceeding involving verification that 
an enforceable judgment originating in another Member State exists and has been initially 
served on the defendant, where that individual has not appeared before the original court. 
This review process has been simplified to such a degree that many Member States have 
entrusted it to a non-judicial authority, such as, in France, the chief registrar of the 
competent courtviii. The enforcement declaration is obtained almost immediatelyix and the 
achievement rates for enforceability are between 90% and 100%x. In this system, the 
remaining costs arise solely from fees for translation of the judgment (if this is required) 
and fees for counsel. To improve the system still further, all that would be required to 
render this procedure, in its initial phase, free of chargexi and almost automatic would 
therefore be to ensure systematic exemption from the requirement to provide a translation 
and to eliminate the obligation to elect domicile within the jurisdiction of the court to which 
the matter has been referred, which in practice results in representation by local legal 
counsel.   

A genuine review is performed, however, at the appeals stage, but only at the request of 
the defendant when that individual raises the dispute. In such a case, the recognition of the 
judgment, obtained in a court of first instance, is often set aside on appeal, proof that there 
can be a very real reason to oppose exequatur proceedings for a judgment from another 
Member Statexii. Certainly, most of the cases observed concern procedural defects. Some 
have resulted in very noteworthy judgments from the Court of Justice, which has thus been 
able to demonstrate its punctilious attachment to compliance with procedural public policy 
considerationsxiii. However, there is no reason to suppose that a substantive ground might 
not one day show the value of reviewing infringements of substantive public policy, 
especially if the violation constitutes an infringement of a fundamental right, for example 
an infringement of the right to respect for propertyxiv or the right to strike. Besides, the 
Commission is well aware of this fact, as it is envisaging removing from the scope of 
application for abolition of the exequatur ‘sensitive’ disputes that could jeopardise a 
fundamental freedom such as the right to respect for private and family life, the right to 
protection of personal data or the freedom of informationxv. This concern is also expressed 
in Article 85 of the proposal (see Chapter 6 below). 

Be that as it may, it seems impossible today to reverse the steps taken in respect of this 
objective, to which the Member States have already agreed, despite the numerous 
criticismsxvi, in some cases scathingxvii, from the academic world. 

 
1.1.4. A relinquishment that is acceptable in terms of reversal of responsibility for action if 
it is subject to effective safeguards. 

The proposed regulation envisages a complex system of remedies, combining a right of 
review before the original court in the case of a violation of the right to prior notice 
(Article 45) and a right of refusal before the enforcement court in two other cases: in the 
event that the judgment to be enforced is irreconcilable with another judgment (Article 43) 
and in the event of an infringement of the defendant’s right to a fair trial, other than a 
failure to be provided with information about the proceedings (Article 46).  
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All parties agree on the overriding necessity of ensuring that these minimum protections 
are provided. However, many stakeholders believe it necessary to retain, in addition to 
these specific cases, a safeguard clause in the event of a violation of a substantive 
fundamental freedomxviii (on this question, see 1.2.3.2 below) or, more broadly, a public 
policy exception. 

In other words, no one any longer professes a blind and unconditional confidence in the 
justice systems of the other Member States, excluding any possibilities for review during 
enforcement of a judgment in a Member State other than the State in which that judgment 
was delivered. The objective of abandoning the exequatur system has in fact been 
transformed. The system that is being proposed to us consists of a reinforcement of the 
mechanism of reversal of responsibility for action on which the Brussels Convention was 
already based. This involves granting all European judgments automatic enforceability, 
without any prior procedures being required, but subject to the proviso that the defendant 
does not exercise any remedies. In other words, the formalities associated with granting of 
enforceability are eliminated but the review process remains and is exercised a posteriorixix. 
In such a system, the choice and extent of the remedies available to the defendant are 
crucial issues. 

1.2. The necessary safeguards 

1.2.1. Safeguards in accordance with primary law 

Irrespective of the benefits that can be obtained from freedom of circulation of judgments 
in Europe within the European judicial area, it would clearly be strange for judgments to be 
subject to more absolute freedom of circulation than is applicable to goods or services. 
Freedom of circulation of judgments has in fact been developed in the wake of economic 
freedoms, because it reinforces those freedomsxx. Primary law allows the possibility of a 
restriction of economic freedoms in the name of superior legitimate interests, in respect of 
both the circulation of goods (Article 36 TFEU) and the circulation of services (Articles 52 
and 62 TFEU). The protection of the fundamental rights and freedoms as these are 
protected by European instruments certainly constitutes a superior interest that could 
legitimise a barrier to the circulation of a judgment. The Court of Justice has already been 
required to establish, in the Krombach and Gambazzi casesxxi, that the objective of 
promoting the circulation of judgments in Europe should be secondary to compliance with 
fundamental safeguards. The Treaty of Lisbon further reinforced the pre-eminence of 
fundamental rights by granting mandatory legal value to the Charter of Fundamental Rights 
of the European Union (Article 4 TEU), which applies to a supplied list of guaranteed 
substantive rights. No hierarchy was established within that list among the various 
fundamental rights protected. 

1.2.2. Safeguards required for protection of fundamental rights 

1.2.2.1 Review by the court of origin 

As stated in the proposed amended regulation, the necessity for the courts in the Member 
State of origin to respect the rights set down in the Charter of Fundamental Rights of the 
European Union – and in particular those safeguarded by Article 47 – applies without 
question in proceedings initiated in the Member State in which the judgment originates.  

1.2.2.2 Review by the enforcement court 
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The question of determining whether the observance of fundamental rights requires a 
specific review procedure in the country of the requested court is a delicate one. The case 
law of the two European Courts is not completely clear on this point, and neither are the 
two Courts completely in agreement.  

In the famous Pellegrini judgment, the European Court of Human Rights held that the court 
in an exequatur procedure of a signatory State had an obligation to verify that the foreign 
proceedings complied with Article 6, and that ‘A review of that kind is required where a 
decision in respect of which enforcement is requested emanates from the courts of a 
country which does not apply the Convention.’ This judgment creates persistent uncertainty 
as to the interpretation a contrario or a fortiorixxii that should be adopted when the decision 
emanates from a court in a State that does apply the Convention. The question has never 
been resolved, despite the desire manifested since then by the European Court in respect 
of the scrupulous observance of the safeguards set down in Article 6 in exequatur 
proceedingsxxiii. 

In the Neulinger v. Shuruk judgmentxxiv, the European Court upheld the judgment of the 
court to which the case was referred, which was asked to rule – under particularly worrying 
circumstances – on an application for return of a child following an international abduction, 
whereby the court found that the application was contrary to the interests of the child. The 
dispute was nonetheless within the remit of the 1980 Hague Convention, which grants the 
court requested a measure of discretion in determining the grave risks to which the return 
might expose the child (Article 13 of the Convention). In this case, the Strasbourg Court 
underlined the existence of a measure of discretion on the part of the court requested 
(paragraph 138) before stating that this margin for determination was paired with a 
European review pursuant to which the European Court requires an in-depth appraisal of 
the situation as a whole.  

A recent decision by the Court of Justice, the Zarraga judgmentxxv, could supplement this 
case law with the opposing interpretation whereby the court requested does not have any 
measure of discretion, as is the case in the context of Brussels II bis, where the authorities 
requesting the return of the child state that they have implemented the necessary 
measures to protect the child on his return. In such a case, the court requested, which has 
no measure of discretion, cannot therefore oppose the application, even on the grounds 
that the views of the child have not been heard. In other words, according to the Court of 
Justice, even the violation of a fundamental right in the original proceeding does not 
authorise the court requested to refuse enforcement of the measure. 

A question therefore remains as to the compatibility with human rights instruments of 
immediately enforceable European orders that are subject to a presumption of regularity 
that the court requested is not able to review. The Court in Strasbourg has not yet had 
occasion to rule definitively on this issue. However, there may be a basis for individual 
recourse in the case of a proven violation of a fundamental rightxxvi. 

However, even if the existence of an international obligation to provide for a review 
procedure in the Member State of enforcement is still uncertain, the European legislators 
should nonetheless seek to determine – setting aside any stubbornly-held views – which 
court is best placed to ensure the observance of the fundamental safeguards: is this the 
court of origin or the court requested? 
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We believe without question that the enforcement court is best placed to ensure that these 
safeguards are applied, for several reasons. Firstly, it is when a judgment is enforced that 
an overall view of all possible difficulties in terms of that enforcement can be obtained, as 
certain elements of fact – which may have been concealed from the court of origin by the 
parties – are only revealed in fine. Then, the punishing of a violation of a fundamental right 
appears stricter and more objective where it emanates from a court in a State other than 
that in which that violation was committed. The Gambazzi case is an obvious example of 
this factxxvii. Lastly, it would be appropriate to maintain a mechanism for adjustment in the 
case of an error by the court of origin in respect of a question of European public policyxxviii. 

1.2.3. Technically effective safeguards 

1.2.3.1. The complexity and the shortcomings of the solutions proposed by the Commission 

The mechanism for remedy proposed by the Commission is particularly complex and lacks 
transparency. It addresses three types of remedies but these three types of remedies are 
not, in fact, cumulative. In the event of a violation of his right to a fair trial, a defendant 
may apply for a ‘review of the judgment’ before the court of origin, where exceptional 
circumstances have prevented that individual from being informed about the proceedings 
brought against him (Article 45). For any other infringements in respect of the right to a 
fair trial, ‘in cases other than those covered by Article 45’, a remedy is available to the 
defendant in exceptional cases before the court of enforcement (Article 46(1)). 
Furthermore, he may stop enforcement of the judgment in the Member State of 
enforcement if it is irreconcilable with another judgment given in that State or in another 
State (Article 43).  

The complexity of the system can only be explained by the process by which it has been 
developed. The Commission initially based its provisions on the procedure used for the first 
European enforcement orders, which provided for only two remedies: a right to review of 
the judgment before the court of origin, and refusal of enforcement as a means of settling 
conflicts in cases where judgments are irreconcilable. Since the Commission has now come 
to support the position held by most of the Member States and the legal community, 
whereby a means of recourse in the country of enforcement should be preserved in order to 
protect all of the ramifications of the right to a fair trial, the right to review of the judgment 
can be abandoned. Such a remedy is unnecessary and should never have been provided. 

The Commission’s proposal should also be supplemented by a broadening of the remedy 
provided in exceptional cases in the State of enforcement so as to address infringements of 
a substantive fundamental freedom, or indeed of the imperatives of international policy, for 
the reasons set out above (1.1.3 and 1.2.1.). Lastly, all of the remedies available should be 
grouped within a single provision. 

1.2.3.2. The proposed remedies 

The proposal set out in the report sent to the European Parliament by Mr Zwiefka, whereby 
all of the remedies available should be grouped in a single provision (Article 45) and before 
a single court (the court of enforcement), would improve the transparency and 
effectiveness of the mechanism (see 1.2.3.1 above). 
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Two grounds to be retained have unanimous support: violation of the right to a fair trial, in 
respect of which failure to inform the defendant about the initial proceeding constitutes 
merely one aspect; and the existence of judgments that are irreconcilable. 

The Commission is committed to the preservation of a clause safeguarding public policy, 
identical to that appearing in the current text (Article 34(1)), including substantive 
violations. A protective clause of this type would however be completely compatible with 
the principle of mutual recognition, in respect of which the very recent recognition in 
primary lawxxix should not prevent the usual application of the restriction of freedoms of 
circulation for public policy reasons (see 1.2.1. above). Furthermore, there is no reason to 
create a hierarchy among the fundamental rights according to whether they concern 
procedural or substantive aspects. 

We believe that it is therefore appropriate to maintain this safeguard, while still observing 
that it is for the Court of Justice to determine the form it should takexxx.  

Article 45 could be rewritten as follows:  

A party shall have the right to apply for a refusal of recognition or enforcement of a 
judgment: 

 - where that recognition or that judgment would be manifestly contrary to the public policy 
of the Member State requested; 

- where the judgment to be enforced is irreconcilable with a judgment given previously in 
the State requested, in another Member State or in a third State, between the same 
parties. 

It should be noted that there is no longer any basis for a difference in approach depending 
on whether the judgment to be enforced is in conflict with a judgment rendered by the 
court requested or a judgment originating in another State. We believe that the precedence 
assigned in the current texts to judgments rendered in the court requested is now 
outmoded. The conditions governing cases of identical subject matter and cause of action 
are too strictxxxi. It would be appropriate to reproduce the mechanism described in 
Article 2(2)(2) of Regulation 4/2009. 

We should also welcome the right recognised in the proposal for the defendant to request a 
refusal of recognition before any request for enforcement and therefore to bring an action 
for non-enforceability of the judgment. 

We could however abandon any potential review of the jurisdiction of the court of origin, in 
line with the principle of mutual trust (exclusive jurisdiction or protective jurisdiction of a 
weak party). 

Lastly, the transitional regime envisaged in the Commission’s proposal for sensitive 
disputes (defamation and collective action for redress) no longer has any reason to exist if 
a clause safeguarding respect for substantive fundamental rights is retained. The same 
level of trust exists or does not exist, irrespective of the subject of the dispute. 
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2.  The functioning of the regulation in the international legal 
order 

2.1 The Commission proposals: a partial internationalisation of the regulation 

2.1.1 The proposed amendments and corresponding justification 

2.1.1.1 Extension of the rules of special jurisdiction to cover external disputes and 
elimination of the residual jurisdiction of national law 

In the current system, the European rules on jurisdiction do not cover disputes in which 
one of the parties is domiciled in a third State (external disputes), except in three specific 
cases: if a rule of exclusive jurisdiction awards jurisdiction to the courts of a Member State 
(Article 22); if a jurisdiction clause designates the courts of a Member State (Article 23); 
and if it is the defendant that is domiciled in the territory of a Member State (Article 2 and 
the provisions of Sections 2 to 5). 

This system has several technical drawbacks. 

The possible jurisdiction of the European courts cannot be determined until the identity of 
the defendant in the case is known. 

The rules of special jurisdiction that protect the interests of a weaker party cannot be 
applied against a stronger party domiciled outside the EU. 

The fact of the defendant being domiciled outside the EU prevents the application of the 
rules of special jurisdiction on the basis of subject matter in disputes that are however 
closely connected to the EU, because of the place of performance of the contract or the 
place of occurrence of the proximate cause, for example. 

Lastly, where the defendant is domiciled within the territory of a third State, and Articles 22 
and 23 do not apply, the matter is subject to the national rules governing jurisdiction 
(Article 4(1)). Therefore, a European citizen, in the same way as a citizen of a third State, 
is subject to considerable disparity in the available solutions because of the extreme 
diversity of these national rulesxxxii. This situation is rendered even more complex by the 
option available to defendants domiciled within the territory of a Member State to avail 
themselves of the national jurisdictional privileges available to nationals from that State, 
which would not be available if the defendant were domiciled within the Union (Article 
4(2)). 

The Commission’s proposal provides improvements in respect of these points that have 
been recommended by the European Group for Private International Law (GEDIP)xxxiii and 
that constituted one of the options recommended in the study conducted by 
Professor Nuytsxxxiv: 

- the rules described in Sections 2 to 5 would no longer be subject to the defendant 
being domiciled within the territory of a Member State; 
 

- the residual jurisdiction of national law would be abolished. 

The internationalisation of the rules of jurisdiction proposed by the Commission is however 
still incomplete. 
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Indeed, somewhat strangely, the Commission has not permitted the bringing of legal 
proceedings against defendants domiciled in a third State before the courts of the Member 
State in which one of the co-defendants is domiciled (Article 6(1)). This unfortunate 
restriction will have the effect, in terms of an elimination of the residual jurisdiction of 
national law, of preventing any possibility of consolidating proceedings before the court of a 
Member State even where there is a close connection among the various claims. 

What is also curious is that the Commission has not recognised what the legal doctrine 
refers to as the effet réflexexxxv or mirror effectxxxvi of the rules of exclusive jurisdiction.  

This involves an acceptance that where the basis for jurisdiction under a rule of exclusive 
jurisdiction (Article 22), or where a jurisdiction clause (Article 23) designates the courts of 
a third State, the court in a Member State that would have jurisdiction pursuant to another 
basis for jurisdiction under the regulation (domicile of the defendant in the EU) may stay 
proceedings if the national law of that third State asserts the jurisdiction of its own courts, 
according to criteria similar to the grounds set down in Article 22 or those in Article 23. This 
stay would become a relinquishment of jurisdiction where the foreign court has rendered a 
judgment that can be recognised in the State of the court seised. 

The review of the Brussels Regulation is a perfect opportunity to introduce a solution that 
complies with the law of the third States and is also completely in line with the principles of 
international law. Indeed, this does not involve awarding jurisdiction to the courts of a third 
State but rather setting limits for the jurisdiction of the courts of the Member States in 
external relationships. This solution would also have the advantage of showing that the 
internationalisation of the regulation does not necessarily equate to an extension of the 
dominant jurisdiction of the EU courts. 

 

2.1.1.2 The creation of additional rules 

The elimination of possibilities for subsidiary referral to national law mechanisms could 
create, in exceptional situations – which would not be covered by any of the unified rules – 
circumstances where justice is effectively denied. There is therefore a corresponding need 
to create additional legal fora.  

The Commission is proposing the creation of a subsidiary European forum and a European 
forum of necessity. 

The subsidiary forum constitutes the place where the property of the defendant is located 
within the territory of the Member State of the court seised. The more shocking aspects of 
this proposed mechanism – which is generally deemed to go beyond the scope of the law – 
have been mitigated through the two-fold condition whereby the value of the property must 
be proportionate to the value of the claim and the dispute must have a sufficient 
connection with that Member State (Article 25). This rule, which has been adopted by 
several Member Statesxxxvii, is nonetheless weakened by the extreme mobility of movable 
assets and the risk that it might encourage fraud . 

The forum of necessity (forum necessitatus), which is a very well-established notion in 
international public policyxxxviii, is based on the right of access to justice. This mechanism is 
based on criteria that are fairly flexible and that make it possible to cover not only cases 
where it is legally impossible to bring a case before the courts in a third State but also 
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cases – as proposed by the Commission – where referral to such a court would be 
‘reasonably’ ‘impossible’, in circumstances that could include political or financial 
impediments (Article 26). This extension of the forum of necessity could satisfy the 
essential requirement to provide protection for European undertakings forced to deal with 
foreign justice systems that are too costly or that are suspected of partiality, and which 
therefore deprive them of effective access to justice or force them to accept 
disadvantageous settlementsxxxix. We should however address certain practical difficulties of 
implementation: do we need to take into consideration the issue at dispute? the financial 
capacity of the plaintiff? The final requirement whereby there must be a sufficient link with 
the Member State of the court seised could also be a basis for dispute. However, the 
flexibility of the mechanism is clearly in line with the objective of ensuring the observance 
of the right to a fair trial, in which the rights of the defendant must be balanced with those 
of the plaintiff. 

2.1.1.3 The creation of a new lis pendens rule 

In the current system, the rules on European lis pendens are subject to the existence of 
parallel proceedings before the courts in two different Member States (Article 27). In 
situations of external lis pendens, these rules are not therefore applicable, yet mechanisms 
for subsidiary referral to national rules are uncertain.  

Indeed, in its Owusu judgment, the Court of Justice precluded recourse to British national 
rules based on the doctrine of forum non conveniens, because the British judge had 
jurisdiction on the basis of the domicile of the defendant (Article 2)xl. The Court did not 
specify whether it was possible to derogate from this prohibition in situations of external lis 
pendens, when the forum non conveniens exception is the technique used in British law to 
resolve procedural conflicts. This is a worrying shortcoming. 

The proposed rule grants the court in the second Member State seised the power to 
determine whether it is appropriate to decline jurisdiction in favour of the first court seised 
in a third State (Article 34). The decision should take into consideration the possibility that 
a decision will be made within a reasonable period in that State, the possibility that the 
decision will be recognised in the Member State seised, and the interests of the proper 
administration of justice. The rule is nothing new to the civil law courts (or in any case 
French courts, in which the rule under ordinary law is similar and does not give rise to any 
difficulties in practice) or the British courts (which will be able to apply their theory of 
forum non conveniens). Lastly, it is appropriate that a provision has been specified 
whereby, during the period of the stay in proceedings, the party that has seised a court in 
the EU will not surrender its right to application of an interruption to any statute of 
limitations. It would also be prudent to envisage a right to revoke a stay of proceedings. 

The rule leaves considerable discretion for the courts within the Member States but this 
does appear to be in line with international dispute resolution practice. All of the 
determinations to be made are in fact very much dependent on the factual circumstances 
of the particular case in question. 
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2.2 The political stakes in respect of the internationalisation of the regulation 

2.2.1 The question of EU jurisdiction 

The jurisdiction of the EC (now the EU) in private international law was the subject of very 
lively discussion immediately following the signature of the Treaty of Amsterdamxli. The 
controversy was concentrated on the ambiguity of the terms of Article 65 of the EC Treaty, 
the legal basis for jurisdiction in this area, which covered measures ‘having cross-border 
implications’ and ‘necessary for the proper functioning of the internal market’. The former 
terms excluded purely internal situations and the latter seemed to exclude purely external 
or international situations. On the basis of this analysis, the EC would have jurisdiction to 
take action only in intra-Community situations. The jurisdiction of the EC was even more 
radically contested in private international law by the denial of any jurisdiction to unify the 
rules for conflict of laws and for international judicial jurisdictionxlii. 

The EC regulations, adopted since that time on this legal basis, relating to jurisdiction 
(Brussels 1 and Brussels II bis) and conflict of laws (Rome 1, Rome 2 and Rome 3) have 
resolved these controversies, since they demonstrate the adoption by the European 
Parliament and the Council of the broad concept of Community jurisdiction in this area. The 
exercise of this jurisdiction has even permitted the Court of Justice to use this as the basis 
for implied exclusive jurisdiction in external relationships, in its Opinion 1/03 on the 
revision of the Lugano Convention. The new wording of Article 81 TEU ratifies this 
interpretation, removing any contingent connection between the jurisdiction of the EU and 
the proper functioning of the internal market. 

Therefore, in the current system, the jurisdiction of the Union in adopting unified rules of 
jurisdiction in civil and commercial matters that could apply to external disputes appears to 
be established. The Court of Justice views the Brussels I Regulation as ‘a unified system 
which [applies] not only to relations between different Member States … but also to 
relations between a Member State and a non-member country’ (Opinion 1/03, paragraph 
144). This analysis is based on the grounds already adopted in the Owusu judgmentxliii.  

According to the Court of Justice, the unified nature of the system even leads to the view 
that the residual competence of the national law of Member States ‘forms part of the 
system implemented by that regulation’ (Opinion 1/03, paragraph 148). The determination 
of the jurisdiction of the courts of Member States in external disputes is therefore clearly 
included within the scope of Brussels I. 

It is true that the relevance of a choice of law in private international law does not depend 
on an abrupt dividing line between international situations on the basis of whether they 
relate to relations between Member States or relations with a non-member country. In the 
area of conflict of laws, this is the reason why European legislators have opted for universal 
conflict rulesxliv. In terms of jurisdiction, this explains why, from the outset, the Brussels 
Convention covered a very large number of external disputes, irrespective of whether it 
was the plaintiffxlv or the defendantxlvi that was domiciled outside the EU. The only real 
impact of the truly international dimension of the dispute on the rules of jurisdiction can be 
seen in terms of the appropriateness of continued application and on the choice of the 
exceptional grounds for jurisdictionxlvii. 
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2.2.2. The question of the Commission’s mandate 

In his report addressed to the European Parliament, Mr Ziewfka justified his proposed 
abandonment of the internationalisation of the regulation by an absence of any mandate in 
respect of this point given to the Commission by the Parliament. We should note 
nonetheless that the unified nature of the system covered by Brussels I could justify a 
situation whereby the initial mandate awarded to the Commission in terms of proposing 
adaptations to that regulation (based on Article 73 of the Regulation) could authorise the 
Commission to propose an extension of the unified rules to cover external disputes. We 
should also note that the issue was addressed in the Green Paper. It has therefore already 
been subject to extensive consultation and evaluation in the impact analysis. The elements 
required for a democratic debate in Parliament therefore appear to exist. 

2.2.3. The question of the role of the European Union in the world order 

No internationalist can be insensitive to the objection whereby preference in the negotiation 
of the standardisation of the rules of jurisdiction in external disputes should be given to the 
appropriate international fora, first and foremost the prestigious Hague Conference. 
Nonetheless, the experience gained over 10 years of negotiation on the draft convention on 
jurisdiction and the effects of judgments, and the failure of those negotiationsxlviii can only 
create doubt as to the likelihood that such a universal convention will be obtained in the 
near future. 

The important question is therefore no longer the degree of priority to be awarded to 
international negotiation over European negotiation, but rather how to ensure that the 
development of unified European provisions can take place without constituting a brake or 
impediment in international negotiations.  

This raises two key questions:  

- Are the proposed rules likely to be acceptable within international public policy?  
- Are the proposed rules likely to cost the Member States a negotiating margin in the 

international sphere? 

2.3. Conclusions 

- At the technical level 

The extension of the current rules of jurisdiction to cover external disputes should be 
approved because of the degree of simplification and the improvement in consistency that 
this would provide for the system. The resolution of certain persistent shortcomings would 
constitute an additional improvement: Article 6(1) and defendants domiciled in a third 
State; mirror effect of the rules of exclusive jurisdiction (Articles 22 and 23).  

- At the political level 

The essential issues in the operation of the regulation in the international legal order – 
apart from any questions of jurisdiction of the EU, which appear to be established – are the 
elimination of the residual jurisdiction of national law and the adoption of uniform additional 
fora to mitigate the disappearance of that jurisdiction. 
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On analysis, the additional fora proposed by the Commission, a forum of necessity (forum 
necessitatus) and a forum based on the location of the property of the defendant, appear to 
provide sufficient protection for French citizens and undertakings involved in external 
relationships, subject to the practical difficulties of implementation associated with the 
flexibility of the rules proposed. However, this flexibility – which is inherent in the 
requirements of the right to a fair trial in international relationships – should suit non-civil 
law jurists while still being acceptable to all of the Member States. 

All of the rules could also be acceptable in terms of international legal policy, on condition 
that care is taken to ensure that the application of new rules cannot prejudice international 
agreements already concluded by the Member States with third States. 

There is consensus as to the introduction of a forum of necessity. The two-fold condition 
whereby the value of the property must be proportionate in terms of the value of the 
dispute and there must be a connection between the dispute and the Member State of the 
court seised mitigates the exceptional nature of the forum based on the location of the 
property of the defendant within the EUxlix.  

The adoption of these additional fora would allow the Member States to retain a margin for 
negotiation in terms of international legal policy that is at least as effective as with the 
current excessive national systems that are in the course of being repealedl. This is all the 
more true as, in any event, the exclusive jurisdiction of the EU now implies that 
international negotiations should be orchestrated in the common interests of the Union, by 
the duly mandated Commission, and should not promote the national interests of one 
Member State or anotherli. 

The elimination of the residual jurisdiction of national law should not therefore raise any 
difficulties for the Member States in either practical or political terms. 

3.  Enhancement of the effectiveness of choice-of-court 
agreements 

3.1. Overview of the amendments proposed by the Commission 

3.1.1. Difficulties outstanding 

Choice-of-court clauses were a particularly salient feature of the Brussels I Regulation until 
the occurrence of two recent events. 

The first disruptive element arose from the preference awarded by the Court of Justice to 
the first court seised (pursuant to Article 27 of the Regulation) over the chosen court, in 
situations of lis pendens (Gasser case law)lii. This case law has been unanimously decried. 
Indeed, it encourages torpedo actions by which one party rushes to bring the case before a 
court other than the one designated so that a plea of lis pendens can then be introduced. 
In disputes where speed equals effectiveness – for example, taking action to oppose entry 
into the market by an unfair competitor – gaining time by creating an artificial proceedings 
on the validity of the choice-of-court clause effectively means winning on the substance of 
the case. 

The second difficulty originates from the scheduled ratification by the European Union of 
the Hague Convention of 30 June 2005 on choice-of-court agreements, already signed by 
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the Union. The rules of that Convention differ from those in the regulation in terms of 
several key points, i.e. the possibility of seising a court other than the one chosen in certain 
exceptional cases (Article 6 of the Convention), the jurisdiction of the law of the court 
chosen in assessing the validity of the clause (Articles 5(1) and 6(1) of the Convention) and 
the respective conditions for applicability of the two instruments (Article 26(6)(a) of the 
Convention and Article 23(1). 

3.1.2 The proposed amendments 

The Commission initiated discussion on several remedies for these difficultiesliii but has 
ultimately proposed only two amendments: the first consists in creating an exception to 
application of lis pendens and recognising the priority position of the chosen court in cases 
of procedural conflict (Article 32(2)) except for clauses subject to Sections 3 to 5 of a 
special regime; the second is an alignment of the content of Article 23 of the regulation 
with the rules of the Hague Convention. 

3.2. The priority jurisdiction of the chosen court in procedural conflicts 

Discussion of this amendment can be brief, since it is unanimously supported. Certainly, it 
is possible for a choice-of-court clause to be invalid. However, in any event, it is preferable 
to presume its validity by granting priority jurisdiction to the chosen court to rule on the 
applicability of the clause. This negative effect of the principle of competence-competence, 
well known in arbitration, strengthened by the effect of the independence (or autonomy) of 
the clause in relation to the principal contractliv, is the most effective means of granting full 
effect to choice-of-court clauses. Mr Ziewfka is proposing that the principle of autonomy of 
the clause be included in Article 23b. This clarification, while not essential, would 
nonetheless be valuable.  

It is nonetheless regrettable – as we will note in the arguments developed below – that this 
priority jurisdiction of the chosen court is far from completely recognised by the system 
proposed by the Commission, because of the desire of that institution to align the Brussels 
system with that of the Hague Convention. 

3.3. On the validity and effect of the clause 

3.3.1 The current solutions of Article 23 

In the current system, Article 23 imposes only substantive rules in relation to formal 
validity. It is therefore possible to maintain that the other questions of validity, such as 
those concerning consent, be referred to the national law of the Member States. The 
questions relating to the potential illegality of the clause are addressed through the 
enacting of specific regimes for clauses stipulated in contracts concluded with weaker 
parties (contracts for insurance, consumption and employment). The question of the impact 
of public policy legislation, and more specifically public policy legislation of the European 
Union, has not been resolvedlv. 

3.3.2. The solutions contained in the Hague Convention and the drawbacks of transposition 
to European disputes 

The Hague Convention combines a statement of substantive rules on formal validity, which 
were strangely included in the determination of the scope of application of the Convention 
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(Article 3(c)lvi), with conflict rules on other questions of validity (consent and capacity), and 
substantive rules relating to the effects of the clause for the chosen court and for the other 
courts. 

This complex system has the unfortunate effect of authorising, in a not insignificant number 
of cases, a court other than the chosen court to refuse to decline jurisdiction: if the 
agreement is invalid according to the law of the chosen court; if one of the parties does not 
have the capacity to conclude the agreement under the same law; if giving effect to the 
agreement would result in a manifest injustice or would be manifestly contrary to public 
policy for the court addressed; if, for exceptional reasons outside the control of the parties, 
the agreement could not be implemented; if the chosen court decided not to hear the 
dispute (Article 6). 

This distortion of the principle of priority jurisdiction of the chosen court, which is however 
recognised by Article 5(2) of the Convention, could weaken the effectiveness of choice-of-
court agreements. This risk is accentuated by the considerable uncertainties that exist in 
relation to determination of the law of the chosen courtlvii and the applicability of public 
policy legislationlviii. 

Transposed into the Brussels system, in internal disputes, in the event that a court other 
than the one designated by the clause is seised, the party wishing to ensure application of 
the choice-of-court clause is then required to initiate a procedural conflict by bringing the 
matter before the designated court as quickly as possible. That party could then request 
that the court not chosen and yet seised first decline jurisdiction in the case (Article 32(2)). 
The priority jurisdiction of the chosen court would ultimately be applied but only following a 
complex procedural detour. 

The pure and simple alignment of Article 23 with the solutions set down in the Hague 
Convention is not, therefore, the simplest or the most suitable solution in promoting the 
effectiveness of choice-of-court clauses in Europe. 

3.3.3. The continued application of a specific European regime 

The respective areas of application of the Regulation and of the Hague Convention do leave 
a margin for manoeuvre for European legislators. 

Their areas of application ratione materiae are not the same, and, in particular, the 
Convention governs only non-exclusive agreements. 

However, above all, the Convention does not apply to internal disputes, where both parties 
are domiciled in a Member State, or to external disputes, where one of the parties is 
domiciled in the territory of a third State that is not a signatory to the Hague Convention 
(Article 26(6)). 

It would therefore be permissible to provide a specific European regime, with greater 
protection for choice-of-court clauses, for such disputes. 

Indeed, between the complexity inherent in enacting two distinct regimes and the risks of 
legal uncertainty associated with alignment with the Hague Convention, the interests of 
European citizens argue in favour of the continued application of a specific European 
regime. 
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This regime could be designed as follows: 

- A rule for applicability in internal European disputes or in certain external disputes. 
- A rule assigning exclusive jurisdiction to the chosen court, except in the event that 

the clause is manifestly invalid or inapplicable. 
- Continued application of the current substantive rules as to the formal validity of the 

clause. 
- In terms of the substantive validity of the clause, a rule for a cascade system of 

connecting factors of the type proposed by Mr Zwiefka, in which the broad range of 
applicable laws (the law of the Member State the courts of which have been 
designated by the clause; the law chosen by the parties; if no such law is chosen, 
the law of the contract; and in other cases, the law governing the principal 
relationship) would promote the validity of the clauses. To fulfil this objective of 
promoting the validity of the clause, the system would need to designate the 
substantive rules and not the rules of private international law of the State in 
question. It would also be in line with all of the current EU instruments if this 
alternative conflict rule were to be provided with a universal scope of application.  

- Recognition of the mirror effect of the choice-of-court clause to the courts of a third 
State (see 2.1.1.1 above). 

4. Improving the interface with arbitration proceedings 

4.1. The Commission’s objective 

4.1.1. An imprecise exclusion from the substantive scope of application of the regulation 

We all know that arbitration is excluded from the sphere of application of the regulation 
(Article 1(2)(d)) and that one of the essential reasons for this exclusion is associated with 
the existence of the New York (1958) and Geneva (1961) Conventions. However, the scope 
of that exclusion has always been difficult to demarcate, in particular where the courts of a 
Member State are seised, incidentally, in the case of a dispute where the subject matter 
falls within the substantive scope of application of the regulation, to rule on the question of 
the applicability of an arbitration clause for which application is sought by one of the 
parties.  

The Marc Rich judgment only partially resolved this difficulty, in relation to a dispute where 
the principal subject related to the appointment of an arbitratorlix. By analogy with the 
reasoning applied by the Court in that judgment, the exclusion of disputes for which the 
principal subject falls within the sphere of application of the regulation was defended by 
numerous authors on the basis that there was an appearance of an arbitration agreementlx. 
The Court of Justice did not adopt this position, however. That body, unquestionably 
wishing above all to confirm its hostility to the use of anti-suit injunctions within European 
spacelxi, stated in its West Tankers judgment that a preliminary issue concerning the 
applicability of an arbitration agreement, raised before a court of a Member State with 
jurisdiction to rule on the substance, falls within the scope of the regulationlxii.  

The West Tankers judgment has created the problems. It negates the exclusion of 
arbitration from the regulation, since almost all disputes subject to arbitration fall within 
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the substantive scope of the regulation. It promotes dilatory tactics by parties seeking to 
escape from arbitration and it invalidates national laws. British courts are no longer able to 
use the mechanism of anti-suit injunctions because they are deemed to be a means of 
control of the jurisdiction of the court of another Member State. By adding together the 
grounds applied in the Owusu and West Tankers judgments, it is even possible to maintain 
that the court of a Member State, which has jurisdiction pursuant to the regulation, is not 
authorised to decline jurisdiction by application of the negative effect of the competence-
competence principle in relation to a dispute falling with the scope of application of the 
regulationlxiii. 

This case law shows that it is not sufficient to exclude arbitration, as being a matter outside 
the scope of the regulation, but we must rather resolve the interferences that exist 
between arbitration and those matters that do fall under the regulation. This is the purpose 
of the question relating to the interface with arbitration proceedings. 

4.1.2. The proposals in the Heidelberg report  

In this context, a proposal was made, with regard to the revision of the regulation, to grant 
the courts in the seat of arbitration exclusive jurisdiction to rule on the applicability of the 
clause and to impose a system whereby the decision rendered would be automatically 
enforceablelxiv. This original mechanism had the merit of resolving the worrying lacuna left 
by the West Tankers case law, of providing a uniform procedure in all Member States and 
thus of remedying the very considerable disparity in national law in this area, a source of 
distortion within the arbitration marketlxv.  

However, this mechanism was met with crucial objections that were expressed vigorously 
during the consultation organised through publication of the Green Paper. Indeed, the 
mechanism was criticised for going against all of the principles and developments in 
arbitration law by promoting the interference of the individual courts in the operation of 
arbitration proceedings and the recognition of arbitration rulings. It also appeared that this 
innovation had the serious drawback of creating an implied external jurisdiction of the 
European Union in arbitration matters, which would very seriously disrupt the application 
and negotiation of international conventions in that sphere. 

4.1.3. The position of the European Parliament’s Committee on Legal Affairs 

In a resolution dated 7 September 2010 on the implementation and revision of Regulation 
44/2001, the European Parliament expressed its desire to ensure compliance with the New 
York and Geneva Conventions, to which all Member States are parties. The Parliament also 
highlighted its focus on the concerns voiced by specialist groups about the granting of 
exclusive jurisdiction to the courts in the seat of arbitration. Lastly, it considered that such 
a regulatory framework within a European instrument would be counterproductive in the 
context of competition existing in this area worldwide. 

In other words, the Parliament ruled in favour of a broad and clear exclusion of arbitration 
from the substantive scope of the regulation so that the choice of appropriate proceedings 
could be left to the discretion of the individual Member States. This is the position that was 
adopted and explained in Mr Ziewfka’s report. 
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4.2. The Commission’s solutions 

4.2.1. Inclusion of a covert jurisdiction rule as part of the regulation of procedural conflicts 

Shaken by the force of the criticisms levelled against the Heidelberg report proposal, but 
nonetheless still convinced of the necessity of developing a uniform European rule on this 
issue, the Commission proposed the following mechanism.  

The exclusion of arbitration is covered in Article 1, subject to the provisions of Articles 
29(4) and 33(3). These provisions would therefore be the only possible variations from the 
arbitration exception. In fact, this is not completely true, because the proposed regulation 
also provides, in terms of provisional measures, in Article 36, a provision that could 
interfere with an arbitration proceeding. 

The rule set down in Article 29(4) applies only to disputes in which the seat of arbitration is 
located in the EU. However, we know that the location of the seat of the arbitration is not 
necessarily an indication of the location of the dispute. The rule could therefore cover a 
very large number of arbitration cases relating to external disputes. Furthermore, the 
provision does not apply to disputes covered by Sections 3, 4 and 5. 

The rule imposes an obligation to stay proceedings by courts in Member States where 
jurisdiction is contested pursuant to an arbitration clause where the courts in the seat of 
the arbitration or the arbitral tribunal have been seised of proceedings to determine, as 
their main object or an incidental question, the existence, validity or effects of that 
arbitration agreement. The court in question then declines to hear the case when the 
existence and validity of the clause have been established by those courts (arbitration 
judge or arbitral tribunal).  

This rule does not prevent a situation where the court whose jurisdiction is being contested 
declines jurisdiction in the case pursuant to its own national law so as to preserve systems 
with a negative effect of competence-competence. 

4.2.2. Advantages and drawbacks of the proposed system 

The originality of the rule lies in the fact of not imposing a rule of exclusive jurisdiction of 
the court of the seat of arbitration. However, the result is nonetheless similar where all of 
the conditions for a stay are met and the court of the seat of arbitration has been seised of 
the case. This rule is therefore open to the same criticisms. Furthermore, in this case, the 
decision taken by the court of the seat of arbitration will be subject to application of the 
automatic enforcement regime for European judgments, a solution that will, once again, be 
of concern to proponents of arbitration.  

Furthermore, the handling of the issue as part of the regulation of parallel procedural 
conflicts results in the strange situation where the lack of jurisdiction of the court is subject 
to the seising of the arbitral tribunal, which is deemed by Article 33(3) to take place 
through the appointment of the arbitrator or the request for the support of an arbitration 
institution for the constitution of the tribunal. Here, the term ‘seising’ the arbitral tribunal is 
unfortunate, since it does not correspond to the concept in arbitration law, in which the 
arbitrator has been seised when he has accepted the arbitration assignment. Moreover, 
even if the parties to the disagreement on the clause are able to institute arbitration 
proceedings directlylxvi, it is regrettable to make the stay of proceedings by the courts 
dependent on the seising of the arbitrator rather than linking it solely to the presence of an 
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arbitration clause. Furthermore, such a rule risks conflict by encouraging the parties to 
seise the court of the state of arbitration. 

Certainly, this mechanism demonstrates a desire on the part of the Commission to be 
conciliatory. However, its lack of transparency and the limited nature of its technical 
innovations, contrary to the usual rules in this area, suggest that it will not be well 
accepted by arbitration practice. Furthermore, this partial inclusion of arbitration in the 
scope of the regulation still raises a concern about the creation of an implied external 
jurisdiction attributed to the EU.  

4.4. Conclusions 

An examination of these difficulties suggests that we should opt for a clear exclusion of 
arbitration from the scope of application of the regulation. That is not sufficient, however. 
We must explicitly review the West Tankers case law, stating – in line with recital 11, as 
amended by the proposals made by Mr Zwiefka – the list of issues thus excluded. However, 
it would be necessary to indicate that this exclusion does not apply without the existence of 
an arbitration agreement. Such a condition would obviate the risk of an arbitration 
agreement being invoked as a delaying tactic. 

In the interests of consistency, we should also review the Van Uden case law, denying the 
courts the power to order provisional measures, on the basis of Article 36, when the 
substantive issues in the case are subject to arbitration. 

These exclusions would not result in any legal lacuna. The logical outcome would be that 
the Member States would be free to settle these questions according to their own specific 
agenda. They would also be entitled to adapt their national law to this new situation. 

This would not be a backward step for the European legal context but rather a 
consideration of the realities of arbitration law and a self-imposed limitation of the system 
imposed by the regulation. Indeed, it is important to note that the rules, like the negative 
effect of competence-competence, actually affect the powers of the court and not its 
jurisdiction. In the same way, anti-suit injunctions are handed down pursuant to procedural 
rules that should fall under the procedural autonomy of the Member States, subject to their 
compliance with the requirements for the right to a fair triallxvii. 

We should however remove from the sphere of the exception those judgments that have 
ruled on the substance after having established that the clause was manifestly non-
existent, invalid or inapplicable. These judgments must be subject to application of the 
procedures for enforcement of European judgments. 

5. The creation of a forum relating to rights in rem in movable 
property (Article 5(3)) 

5.1 Subject and type of rule 

The Commission has proposed a new basis for jurisdiction in Article 5(3), designating ‘as 
regards rights in rem or possession in movable property, the courts for the place where the 
property is situated’. This addition was suggested by the Heidelberg report. 
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Because of the subject, this provision is inserted in the special conflict rules, and should be 
subject to the same general procedure. The purpose of these jurisdictional options is to 
define alternative grounds of jurisdiction based on a close link between the court and the 
action in order to facilitate the sound administration of justice (recital 13). This therefore 
provides a certain convenience for the plaintiff but must not be prejudicial to the defendant. 
The proposal therefore states that ‘the existence of a close link should ensure legal 
certainty avoiding that the defendant is sued before a court of a Member State which was 
not reasonably foreseeable for him’ (recital 13).  

The jurisdictional options provided in Article 5 should also be conceived in a limited number 
so as to avoid the risks of forum shopping and procedural conflicts. 

5.2. Justification for the rule 

The creation of this basis for jurisdiction originates from the observation that practice has 
shown, in certain cases, a need for a criterion based on the place where the property is 
located. We should however note that this requirement has not really been observed in 
French practice. Disputes in matters of movable property are rare. We can however count 
several cases, covering action to establish ownership of tangible movable property, action 
based on security on personal property or, more recently, action to implement the effects 
of possession of movable propertylxviii. However, the difficulties that have arisen have 
generally related more to conflict of laws than to jurisdictional issueslxix. The scope of the 
rule is reduced still further by the existence of international conventions covering claims in 
respect of cultural objects.  

The criterion of the situs of the property can be explained by the dual advantage – as in 
real estate matters – of an alignment with the criterion of legislative jurisdiction and of 
designating the place where the protection may be most effective.  

These benefits should nonetheless be balanced against the difficulties that could arise in 
their implementationlxx. 

5.3. Difficulties in implementation 

5.3.1. Problems of definition 

Naturally, a civil law jurist would be tempted to include in this new category actions 
intended to exercise a right of ownership, one of the separated attributes of such a right or 
a form of security. However, we all know that each of these notions is open to different 
interpretations from one system to another. Furthermore, it is often difficult, when dealing 
with rights that are contractual in origin, to determine the division between the associated 
real property effects and those attaching to the underlying title. An action in respect of the 
reservation of title clause is a good example of thislxxi. It might likewise be appropriate to 
distinguish rights deriving from a trust from the category of rights in rem. The case law 
should create a stand-alone notion of rights in rem in movable property, without basing this 
necessarily on the concept set down in terms of real property, on the basis of the 
imperatives associated with the determination of the rules for exclusive jurisdiction. The 
effects of right in rem in movable property, which are often at the heart of contract law, 
can also create crossover issues between the various categories.  
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It may also happen that a given action might relate to different types of rights being at 
issue, some relating to rights in rem and others to personal rights. The recognition of this 
new basis for jurisdiction would then have the consequence of accentuating the dispersal of 
the action among several fora. 

5.3.2. Problems of identification of the appropriate situs 

Even if we exclude from this category intangible movable property – which does not appear 
to lend itself to a simple and individual identification of the situs – the location of the 
tangible movable property assets will not always be an easy thing to determine. This fact is 
illustrated by the example of assets incorporated into a totality of assets or those entered 
in a legal registerlxxii. However, above all, the proposed attachment of these rights to the 
situs lends itself to fraudulent manipulation, through movement of the assets, which could 
render judicial jurisdiction completely uncertain. 

5.4 Conclusions 

This provision could be valuable in certain exceptional cases, but could cause more 
problems than it resolves. In terms of the extension of the regulation to cover all external 
disputes, this new basis for jurisdiction would be a duplication of the additional forum 
designed to operate on the basis of the location of the property within the territory of a 
Member State. 

6. Article 85 
The analysis of this provision, for which the origin and value are fairly mysterious, will be 
very brief. 

Appearing among the final provisions, Article 85 provides that ‘this regulation shall not 
affect the right of workers and employers, or their respective organisations, to engage in 
collective action to protect their interests’. This article echoes the information stated in 
recital 27. 

We can understand the fear of a contradiction between the legal rules of the EU and the 
fundamental freedoms of workers and employers, as this has occurred in the Laval and 
Viking caseslxxiii. However, it is very difficult to conceive of a scenario where the 
jurisdictional rules in the system, especially those in Section V, covering employment 
contracts, could have such an effect. Indeed, only the content of the substantive law 
invoked and the decision handed down by the courts in a Member State, with jurisdiction 
pursuant to this regulation, could influence freedoms of the unions, workers and employers, 
but this would happen through the exercise of judicial jurisdiction. 

However, the system of automatic enforcement, where there is no possibility of reviewing 
violations of substantive fundamental freedoms, could actually constitute a risk to the 
interests protected under Article 85. However, in such a situation, how can the courts of 
the Members States remedy such a circumstance if they are deprived of any power of 
review and action in the target State?  

The solution argued here, of a broadening of the subject of the review exercised as part of 
the remedies under Article 45 (see Chapter 1 above) to cover violations of substantive 
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fundamental freedoms is the most effective means of guaranteeing that these freedoms are 
protected. The fears expressed in Article 85 would therefore not be applicable. 
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