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Policy Department C: Citizens' Rights and Constitutional Affairs 

EXECUTIVE SUMMARY 

The current acts in place – the Brussels I Regulation, the Lugano Convention and the 
parallel convention with Denmark – give the claimant several opportunities for forum 
shopping when lodging a direct claim against foreign liability insurance. Since the lex fori 
determines whether the Rome II Regulation or the Hague Convention is applicable in 
Common Market cases, the aforementioned possibility of forum shopping ultimately leads 
to law shopping. Between the claimant and the injuring party, the principle lex loci delicti 
should be maintained. Applying the law of the victim’s residence would cause unforeseeable 
results and enormous costs for the offending party. The question, whether the claimant 
should generally be awarded a direct claim is a matter of secondary EU legislation, i.e. the 
question is treated equally in every Member State. For that reason, making this last 
question dependent on the lex fori is legitimate. Under the current status quo, experts are 
often indispensable in trials, leading to considerable time delays and potentially high costs. 
Also, the application of foreign law by national courts is prone to cause misjudgements, 
which are often not appealable with legal remedies. The advocated approach, on the 
contrary, leads to more legal certainty: Independent of the fact whether, depending on the 
forum, the Hague Convention, the Rome II Regulation or the Danish conflict rules are 
applicable, the direct claim against a foreign liability insurance should always be subject to 
the laws of the claimant’s domicile, under the condition that he lodges his claim or leads 
the negotiations for a composition agreement in the country of his point of vital interest. 

This proposal is not in breach with fundamental principles of European International Private 
Law. Due to the congruent basic legal situation in all Member States formed by European 
directives, it seems permissible to also base the direct claim on the legal system of the 
domicile in cases in which the injured party lodges its claim within this jurisdiction. 

The charm of the advocated approach lies within the fact that it leaves the current status, 
the combination of the Hague Convention, the Rome II Convention and Danish conflict rules 
basically untouched and simply “overplays” the disadvantages which result from this 
pluralism of sources of law. Thereby, the approach is in harmony with the principle of 
institutional balance, the principle of proportionality and the principle of subsidiarity. 

All in all, the advocated approach, which provides that the law of the claimant’s domicile 
applies to a direct claim lodged against a foreign liability insurance at his home, should turn 
out to be a “win-win-solution” for the injuring party, this party’s insurer and the victim as 
well as for the lawyers and courts. The wrongdoer can be certain that he will not be liable 
for damages beyond the provisions of the law of the place of the accident, which can be 
anticipated. From the insurers’ perspective, a deviating standard of regulation seems both 
calculable and insurable (as far as a maximum liability cap is introduced). The claimant 
enjoys full restitution by the standards of his domicile law, without retrieving unfair 
advantages under the lex loci delicti. Lawyers need not fear the risk of legal malpractice 
when settling the matter in or out of court. This ought to relieve the courts throughout the 
Common Market. Finally, the advantage for the courts lies within the possibility to decide 
the matter according to their familiar lex fori. At least in certain Common Market cases, the 
solution could be in the near future, to create a single conflict rule in one regulation, 
without generally questioning the coexistence of the Hague Convention, the Rome II 
Convention and Danish conflict rules. Also, the settling of these cases would be faster, 
cheaper and bear less risk of mistakes, all while improving the predictability of the outcome 
due to the irrelevance of recital 33 of the Rome II Regulation as well as the ordre public 
principle. 
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Problem of under compensation of victims of cross-border road traffic accidents in the EU 

1. CURRENT SITUATION 

1.1. At present, Art. 11 para. 2 of the Brussels I Regulation1 allows the damaged party to 
enforce its direct claim against foreign liability insurances in various jurisdictions (this 
applies as well to the parallel convention with Denmark2 and the Lugano-Convention3). The 
injured party may choose between the courts of the place where the harmful event 
occurred (Art. 10 sentence 1) and the forum of the insurer’s place of business (Art. 9 para. 
1 a). Under certain circumstances, according to Art. 5 no. 5 of the Brussels I Regulation, it 
is also possible to sue in the courts of the place in which the branch is situated. From an 
economic point of view, Art. 9 para. 1 b) of the Brussels I Regulation seems especially 
relevant in practice. Hereby, the damaged party may conveniently lodge claims in its 
home-country. However, this protective forum does not extend to proceedings against the 
damaging party, be it the driver and/or the registered keeper of the vehicle. These claims 
remain under the regime of Art. 2 para. 1 and Art. 5 no. 3 of the Brussels I Regulation. 
Both of these competing provisions only enable the victim of the accident to proceed at the 
damaging party’s domicile, which is typically also the place of the accident. This leads to 
the intermediate conclusion that, already at present, the Brussels I Regulation, as well as 
the other aforementioned conventions, gives the claimant opportunities for forum shopping.  

1.2. Within the Common Market the applicable law for the specific case is to be determined 
with the help of several different provisions. Some states fall into the scope of the Rome II 
Regulation4, others apply the Hague Convention of May 4 1971 on the Law Applicable to 
Traffic Accidents5 (henceforth: Hague Convention), while Denmark resorts to its own 
International Private Law. Presumably, this approach involving several parallel provisions 
within the Common Market is not going to change in the medium term. The conflict rules of 
the Rome II Regulation and the Hague Convention partially differ; this concerns not only 
the question of which tort law is applicable between the damaging and the damaged party, 
but also the differing conflict rules concerning the direct claim. The second intermediate 
conclusion is therefore: The forum determines whether the Rome II Regulation or the 
Hague Convention is applicable and, thus, indirectly determines the applicable law. 
Therefore, the currently existing possibilities for forum shopping ultimately lead to law 
shopping. 

1.3. In law-suits filed by the damaged party in the driver’s and/or keeper’s domicile state, 
which is usually also the place of the accident, international jurisdiction and applicable 
procedural as well as material law often correspond. Therefore, and due to the irrelevance 
of these cases in practice, there is no necessity for new legislation in this area. These 
reasons can be added to an already long list of reasons6 which forbid an abandonment of 
the principle lex loci delicti between the damaging and the damaged party, as it is provided 
in Art. 4 para. 1 of the Rome II Regulation. Applying the law of the victim’s residence would 
cause unforeseeable results and enormous costs for the driver and/or keeper. 

1 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and recognition and enforcement of 
judgments in civil and commercial matters, published in the OJ L 12/1 (2001), p.1 ff.; amended by OJ L 307 
(2001), p. 28; printed in Artz/Staudinger, Europäisches Verfahrens-, Kollisions- und Privatrecht (2010), A3, p. 25 
ff.; see the amendment of annexes I-III by Council Regulation (EU) No. 416/2010 of 12 May 2010, OJ L 119, p.7. 
2 Agreement between the European Community and the Kingdom of Denmark on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters, OJ L 299 (2005), p. 62 ff., printed in 
Artz/Staudinger (fn. 1), B6, p. 342 ff.
3 Lugano-Convention on jurisdiction and the enforcement of judgments in civil and commercial matters, OJ L 
147 (2009), p.5, printed in Artz/Staudinger (fn. 1), B8, p. 358 ff.; amended by OJ L 147 (2009), p. 44. 
4 Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law 
applicable to non-contractual obligations,OJ L 199 (7/31/2007), p. 40; printed in Artz/Staudinger (fn. 1), A10, p. 
164 ff. 
5 Germany did not sign the convention. However, according to Art. 11 of the Hague Convention, signatory 
states apply the convention towards non-signatory states as well.
6 See: Staudinger in: Die richtige Ordnung, Festschrift für Jan Kropholler zum 70. Geburtstag, p. 691 ff. (701). 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

1.4. The Rome II Regulation as well as the Hague Convention provide a special conflict rule 
for direct claims, even though the points of contact differ. However, both provisions agree 
insofar as the question whether the victim has a direct claim against the insurer need not 
necessarily be decided by the tort regime. According to Art. 18 of the Rome II Regulation, 
the regime of the insurance-contract is an alternative in this case. Therefore, the direct 
claim is not necessarily linked to the tort regime. At least in all EU Member States, a direct 
claim is generally awarded by European directives. Thus, concerning the general possibility 
of a direct claim, one does not find a real “conflict” of the laws. One could rather say, that, 
due to these European directives, the Member States share a somewhat uniform common 
law disguised in the form of the respective laws of implementation. Therefore, it seems 
legitimate to let the lex fori determine the question, whether a direct claim should generally 
be awarded. 

Furthermore, one must bear in mind that, in national material law, the questions whether 
the insurer is liable or not and, if so, to which extent, are not always limited to the 
provisions of the respective rules of tort. As an example, one may consider Art. 115 para. 1 
no. 2 and 3 of the Versicherungsvertragsgesetz (VVG = German law on insurance 
contracts) as well as other rules providing e.g. diverging limitation periods against the 
damaging party and the insurer. 

1.5. It is also to be said that, even under the current legal situation, a foreign insurer can 
not only be subject to proceedings at the victim’s domicile, but that much rather all other 
questions in this context, from the general existence of a direct claim to the extent of 
liability, are also not always determined by the lex loci delicti. Concerning the Rome II 
Regulation, this can be concluded from the combination of Art. 18 and Art. 4 para. 2. 

1.6. In case the damaged party lodges its claim at its domicile, according to Art. 11 para. 2 
and Art. 9 para. 1 b) of the Brussels I Regulation, there is usually the danger that while the 
national courts are competent for judging the case, the proper law applicable to the case is 
of foreign origin (foreign tort or insurance law). The different laws of procedure provide 
considerable differences as to whether parties must argue and prove foreign law like any 
other fact, or whether the judge must determine it ex officio. In both cases, experts are 
often indispensable, leading to considerable time delays and potentially high costs. In 
addition, the courts somewhat give their duty of finding justice into the hands of the 
experts. Also, the application of foreign law by national courts is prone to cause mistakes. 
These can not always be corrected in the appellate instances. For example, some laws of 
procedure expressly provide that the question of treatment of foreign laws is not 
unlimitedly appealable. This seems especially precarious considering that any judgment 
based on the Brussels I Regulation and the corresponding treaties is enforceable in all 
Member States, due to the freedom of judgments in the EU. Courts in the insurer’s place of 
business may not simply deny the recognition of a judgment or declaration of enforceability 
(the latter is void under the Uncontested Claims Regulation7 as well as the Small Claims 
Regulation8 and is supposed to be rendered generally unnecessary, according to the current 
reform-approach of the Brussels I Regulation9) with the argument that the deciding court in 

7 Regulation (EC) No. 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a 
European Order for uncontested claims, OJ L 143 (2004), p.15, amended by OJ L 97 (2005), p. 64; OJ L 50 
(2008), p. 71, printed in Artz/Staudinger (fn. 1), A7, p. 115 ff.
8 Regulation establishing a European Small Claims Procedure 861/200, OJ L 199 (2007), p. 1 ff., printed in 
Artz/Staudinger (fn. 1) A9, p. 149 ff.
9 Abolishing the exequatur (with the exception of cases concerning personal rights, privacy or collective 
redress) in order to reduce costs and expenditure of time is the main objective of the Commission’s proposal. 
According to the proposal, trust between the Member States has developed to such a degree that formal obstacles 
should no longer stand in the way of a declaration of enforceability. On the contrary, in terms of enforceability, 
judgments of other Member State courts should be treated exactly like those of the courts in the EU-state in which 
the declaration of enforceability is requested. With regard to the planned revision see: Report from the 
Commission COM (2009) 174 final; Green Paper of the Commission COM (2009) 175 final of 4/21/2009; European 
Parliament resolution of 7 September 2010 P7_TA (2010) 0304; Commission proposal COM (2010) 748 final and 
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Problem of under compensation of victims of cross-border road traffic accidents in the EU 

the first Member State made a mistake in interpreting or applying foreign law (concerning 
this exclusion of the révision au fond, see Art. 36 and Art. 45 para. 2 of the Brussels I 
Regulation). 

1.7. Insurers must take into account that  national courts applying foreign laws have 
“correction possibilities” which make judgments seem hardly predictable. This can be 
deduced from recital 33 of the Rome II Regulation, on the one hand. Within the Common 
Market it is disputed, whether this rule only allows the judge to use certain margins for 
leeway within the foreign applicable law in favour of the injured party – thus, indirectly 
applying the lex fori – or whether even a direct application of the latter is possible. On the 
other hand, national courts may refuse the application of a foreign law on grounds of public 
policy, as is provided in Art. 26 of the Rome II Regulation, in those cases in which it would 
lead to a decision that would obviously be in breach with fundamental national principles. 
For example, in Spain, claims against the insurer are strictly limited to certain general 
amounts. An application of these standards could possibly lead to a crass conflict with the 
German principle of restitution which does not provide such general liability caps10. 

1.8. If the injured party lodges its claim in a national court, further difficulties show up, 
concerning the differentiation between foreign material law and national procedural law. 
This is relevant e.g. for the rules on circumstantial evidence in § 28611 of the 
Zivilprozessordnung (ZPO = German code of procedural law) or the estimation of damages 
in § 287 ZPO12. 

1.9. Taking into account the status quo described above, it is to be assumed that court 
settlements will be arranged not only on the basis of unclear facts, but, ultimately, without 
sufficient knowledge of the relevant foreign legal situation. This raises the question of how 
far lawyers’ duties of consultation can reach in these precise negotiations.  

1.10. The fact that the claimant is free to reach a settlement with the insurer outside the 
court does not trivialise the problems described above. Ultimately, at this stage, such 
negotiations can hardly be led without knowledge of the foreign legal situation. Otherwise, 
lawyers face the danger of legal malpractice and corresponding liability. 

1.11. In the foreseeable future, it is not likely that the costs or expenditure of time for 
ascertaining foreign law will diminish. Even an introduction of legal status reports for all 27 
Member States in a constantly available and updated data base in all official languages 
would not render expert opinions completely obsolete throughout the Common Market. It is 
just as unlikely that the European legislator will be able to entirely harmonise the tort and 
insurance laws relevant for regulating automobile accidents in the near future. Perhaps this 
will be limited to special fields like the limitation periods for compensation claims of cross-
border traffic accidents in the European Union. 

the summary of the impact assessment SEC (2010) 1548; Opinion of the European Economic and Social 

Committee, OJ C 218 (2011), p. 78; Report of the Committee on Legal Affairs of 10/15/2012 A7-0320/2012;
 
Mansel/Thorn/Wagner, IPRax (2012), p. 1 ff. (5 f.).

10 Junker in: Münchener Kommentar zum Bürgerlichen Gesetzbuch, Internationales Privatrecht, 5th edition
 
(2010), Art. 15 Rom II-VO, marginal note 18; Art. 26 Rom II-VO, marginal note 18.

11 See: AG Geldern, Deutsches Autorecht (2011), p. 210 ff and the annotations by Staudinger in DAR (2011), p. 

231 as well as in Neue Juristische Wochenschrift (2011), p. 650.

12  See: LG Saarbrücken, Deutsches Autorecht (2012), 265.
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Policy Department C: Citizens' Rights and Constitutional Affairs 

2. DE LEGE FERENDA SOLUTION 

2.1. Dogmatic considerations 

It seems preferable to not only grant the injured party the possibility to lodge a direct claim 
against the insurer at its place of habitual residence but, in addition, to also judge the claim 
by the substantive law of that state. In this context, the point of contact should not be the 
damaged party’s citizenship13, but rather its centre of interest at the time of the accident. 
From the perspective of the insurer, as the opponent, the law of domicile is unpredictable 
anyhow, in contrast to the lex loci delicti. In addition, the centre of interest is an alterable 
point of contact. With regard to the protective venue in Art. 11 para. 2, Art. 9 para. 1 b) of 
the Brussels I Regulation, the current domicile of the injured party14 is decisive. Should this 
party have shifted its habitual residence to that state by the time the action is filed, it 
seems permissible to define the domicile as the point of contact. Otherwise, on the one 
hand, the intended identity between jurisdiction and substantive law would not be reached. 
On the other hand, settlements in or outside of the court according to the standards of the 
law of the residence are specifically intended to accommodate the principle of restitution. If 
the injured party is treated at the current domicile, this is the place where the costs for 
treatment arise. Should it suffer from consequences of the accident in this country, it is 
plausible that the laws of its current legal environment must apply to the case15. However, 
one could retort that alterable points of contact can be changed unilaterally by the injured 
party, therefore leaving room for manipulation. It remains to be said that cases in which 
this domicile is altered exclusively for pecuniary reasons are likely to be rare exceptions in 
practice. Abuse can be effectively prevented by introducing high standards for the injured 
party’s burden of proof as to where its domicile lies. Therefore, not only subjective, but also 
objective elements, such as a time period, should be decisive. For instance, one could 
establish a refutable presumption that the centre of interest lies within the country in which 
the party has spent half a year at its own free will. 

The advocated identity of jurisdiction and substantive law effectuates the finding of justice. 
The differences as to whether ascertaining foreign law lies within the parties’ burden of 
proof or is part of the court’s ex officio duties, becomes irrelevant. Costly and time-
consuming expert opinions are omitted. Likewise, procedural and substantive law emanate 
from the same codification, therefore rendering the aforementioned classification problems 
as in the cases of §§ 286 and 287 ZPO obsolete. Furthermore, questions, such as whether 
compulsory conciliation processes under foreign law are to be regarded in national courts, 
are omitted. All in all, the approach provides a coherent solution. Therefore, the chances of 
wrong judgments decrease, especially bearing in mind those remedies are available in all 
appellate instances. Under these circumstances it is justifiable to award judgments free 
movement throughout the Common Market.  

Settlements can be negotiated on the basis of a single legal system familiar to the injured 
party. As the new alignment of the direct claim is supposed to apply to settlements outside 
of court as well, a further relief for the courts can be expected along with an increase in 
amicable settlements and mediation. Due to the inapplicability of foreign substantive law 
which is unfamiliar to the victim, extrajudicial settlements can be negotiated by lawyers 
without the danger of legal malpractice. 

13 Therefore, the expression lex patriae would be misplaced and should rather be replaced by the term lex
 
domicilii.
 
14 Art. 59 f. of the Brussels I Regulation; the time of the commencement of the action is relevant, Staudinger in:
 
Rauscher, Europäisches Zivilprozess- und Kollisionsrecht (2011), Art. 11 of the Brussels I Regulation, marginal
 
note 6 with further annotations.  

15 In a further context, the ECJ’s judgment in the cases C-5009/09 and C-161/10 of 10/25/2011 also speaks for
 
this approach. 
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Problem of under compensation of victims of cross-border road traffic accidents in the EU 

This proposal is not in breach with fundamental principles of European International Private 
Law. Due to the congruent basic legal situation in all Member States formed by European 
directives, it seems – as mentioned earlier – permissible to also base the direct claim on 
the legal system of the domicile in cases in which the injured party lodges its claim within 
this jurisdiction. In consequence, it also makes sense to determine the extent of the 
insurer’s liability by means of that same jurisdiction. Such a conflict of law rule designed 
specifically for direct claims against an insurer would not be unprecedented. The Rome II 
Regulation as well as the Hague Convention already now imply respective special conflict 
rules for direct claims, which do not exclusively connect to the tort regime. Also, Art. 18 in 
combination with Art. 4 para. 2 of the Rome II Regulation can lead to the law of the 
claimant’s domicile.  

There is a second perspective, from which the advocated approach seems systematically 
compliant. Typically, protective venues are not only granted in the Brussels I Regulation. 
This protection is usually extended from International Procedure Law to International 
Private Law, as is demonstrated in Art. 15 and the following of the Brussels I Regulation on 
the one side, and Art. 6 and the following of the  Rome I Regulation16 on the other side 
with regard to consumer actions. The same applies to employment law cases with regard to 
Art. 18 and the following of the Brussels I Regulation and Art. 8 and the following of the 
Rome I Regulation. Hence, the special conflict rule calls upon the law of the domicile and 
thereby effectuates the direct claim venue provided in Art. 11 para. 2, Art. 9 para. 1 b) of 
the Brussels I Regulation. However, according to this approach, unlike in consumer or 
employment cases (see Art. 6 para. 2 sentence 2 and Art. 8 para. 1 sentence 2 of the 
Rome I Regulation), the injured party should not be allowed to choose the legal system 
which is most beneficial in the specific case at hand, but rather be bound exclusively to the 
law of domicile. That way, one can avoid the risk of a “mix of laws” and unfair picking and 
choosing in favour of the injured party, which is even less desirable considering the fact 
that in order to find out which legal system is most beneficial, both legal situations would 
first have to be assessed. Thus, the approach not only respects the interests of the injured 
party, but also those of the insurance companies. The wrongdoer himself should remain 
under the reign of the lex loci delicti. This principle may not be broken by a recourse claim 
lodged by the insurer against him as the policy holder. Finally, it is self-understood that, 
concerning the relevance of local data and the laws of traffic at the place of the accident, 
the rule in Art. 17 of the Rome II Regulation must be maintained. 

The objection that the advocated approach creates a different treatment between the legal 
relationship of the injuring party and the injured party on the one side and the claimant 
and insurer on the other side is just as unjustified as the reproach that it treats claims 
lodged at home differently than those abroad. Already today, the interaction between the 
Brussels I Regulation as well as the Hague Convention and the Rome II Regulation enable 
forum and law shopping. The advocated approach, on the contrary, leads to more legal 
certainty at least in one aspect: Independent of the fact whether, depending on the forum, 
the Hague Convention, the Rome II Regulation or, as it is the case for Denmark, the  
conflict rules of the Member State is applicable, the direct claim is always subject to the 
laws of the injured party’s residence, under the condition that it lodges its claim or leads 
the negotiations for a settlement out of court in the country of its centre of interest. 
Furthermore, the approach enables a much higher degree of predictability with regard to 
the outcome of the trial, due to the fact that the recital 33 of the Rome II Regulation would 
become irrelevant and the decision would no longer be subject to ordre public corrections.  

16 Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law 
applicable to contractual obligations, OJ L 177 (7/4/2008), p. 6, amended in OJ L 309 (11/24/2009), p. 87, 
printed in Artz/Staudinger (fn. 1), A13, p. 216 ff.; concerning Art. 6 of the Rome I Regulation see the explanations 
in: Staudinger in: Dörner/Schulze, Handkommentar Bürgerliches Gesetzbuch, 7th edition (2012). 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

2.2. Economic consequences 

At first sight, regulating the case according to the laws of the injured party’s domicile 
seems to inevitably lead to higher costs for the insurance companies. However, this is not 
necessarily the case, since certain sub-claims within the damage claim may actually turn 
out to be financially advantageous for the insurer at the injured party’s domicile. In any 
case, with less difficulties of assessing the applicable law, trial costs would be lowered. 
Also, any potential higher costs could be compensated by raising the insurance rates. 
Finally, in the interest of more predictable calculations and, thus, better conditions of 
(re)insurance, a maximum liability cap must be discussed.  

From the injured party’s perspective, the recommended approach means that restitution 
will be awarded by the standards of this party’s legal environment. Not only does it avoid 
liability gaps, it also prevents “windfall profit” which could result from regulating the 
accident on the terms of the lex loci delicti. 

2.3. Feasibility under aspects of legal policy 

The charm of the advocated approach lies within the fact that it leaves the current status, 
the parallel regime of the Hague Convention, the Rome II Regulation and Danish conflict 
rules, basically untouched and simply “overplays” the disadvantages for the practically 
relevant area of direct claims which result from this pluralism of codifications. Thereby, the 
approach is in harmony not only with international treaty requirements, but also with the 
principle of institutional balance, the principle of subsidiarity and the principle of 
proportionality. The legal act would be addressed to Member States only and cover 
exclusively transnational cases related to these states. It would be a special conflict rule for 
the direct claim of the injured party with a habitual residence in one Member State against 
an insurer situated in another Member State. The European legislator has already provided 
for a priority of special EU-legislation in Art. 27 of the Rome II Regulation. The new 
instrument would displace Art. 18 of the Rome II Regulation as lex specialis. Such 
legislation seems unproblematic regarding those Member States which are not bound to the 
Hague Convention. The same is to be said for Denmark. Only the states subject to the 
Hague Convention could claim that such a reform would superimpose on the Hague 
Convention – even if only marginally. However, it is to be considered that the special 
conflict rule would neither alter the content of the Hague Convention itself nor its function 
as a legal source. With regard to its territorial applicability and contents, it would only be 
superimposed on in a small, limited area. This superimposition through an EU-law is 
justifiable for the following reasons: First, the object of the regulation would be a direct 
claim which, throughout the Common Market, is required on the basis of an EU directive. 
Therefore the special conflict rule would affect a legal institute founded on EU-law. Second, 
in general, all cases involving only Member States would be subject to this special conflict 
rule, however, cases with non-Member State participation would not be directly affected. 
Third, the legal act is supposed to effectuate the direct claim venue at the claimant’s 
domicile, according to Art. 11 para. 2, Art. 9, para 1 b) of the Brussels I Regulation. It  
proves to be a consequent development of protective standards and would provide an 
annex provision to an already existing act of secondary law which itself is generally tailored 
to Common Market cases.  

Even in light of the principle of subsidiarity and the principle of proportionality, it seems 
necessary to choose a regulation as the correct type of legal instrument. Only a directly 
applicable conflict rule can secure an EU-wide uniform regulation in or out of court. A 
directive, however, would not be suitable, as the rule would leave no room for discretion in 
implementation. Especially, an EU Regulation, as lex specialis and posterior, methodically 
would displace e.g. the Rome II Regulation and superimpose on the Hague Convention as 
well as Danish conflict rules. It is methodically more difficult to provide relevance to 
national laws merely implementing the requirements of a European directive within the 
regime of the Rome II Regulation. In addition, there is always the risk of late or incorrect 
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implementation. Finally, a regulation has the advantage that, in case doubts arise 
concerning its interpretation, the ECJ can, or rather must, be called upon, according to Art. 
267 TFEU (other than it is the case for the Hague Convention at present).  

11
 



 
___________________________________________________________________________________________ 

 

 

 
 

   
 

 
  

 

  
  

 
 

 

Policy Department C: Citizens' Rights and Constitutional Affairs 

3. CONCLUSION 

All in all, the advocated approach, which provides that the law of the injured party’s 
residence applies to a direct claim lodged at home against a foreign liability insurance, 
should turn out to be a “win-win-solution” for the injuring party, this party’s insurer and the 
victim as well as for the lawyers and courts. The wrongdoer can be certain that he will not 
be liable for damages beyond the provisions of the law of the place of the accident, which 
he can anticipate. From the insurers’ perspective, a standard of regulation deviating from 
these provisions seems both calculable and insurable (as far as a maximum liability cap is 
introduced). The injured party enjoys full restitution by the standards of its state of 
residence, and thus, its legal environment, without retrieving unfair advantages under the 
lex loci delicti. Lawyers need not fear the risk of legal malpractice in settlement 
negotiations in or out of court. This ought to relieve the courts throughout the Common 
Market. Finally, the advantage for the courts lies within the possibility to judge the matter 
according to their familiar lex fori. At least in certain Common Market cases, the decision 
could be founded on a single conflict rule from a single regulation, without generally 
questioning the coexistence of the Hague Convention, the Rome II Regulation and Danish 
conflict rules. Also, the regulation of these cases would be faster, cheaper and bear less 
risk of mistakes, all while improving the predictability of the outcome due to the irrelevance 
of recital 33 of the Rome II Regulation as well as the ordre public principle. 
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