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EXECUTIVE SUMMARY 

 
Parliamentary immunity in the Italian political system shows a variety of aspects, that are 

complex and controversial, both on political and legal-technical grounds. 

 

The Italian Constitution (article 68) regulates this domain in the path of the French 

tradition, which provides for two sets of immunities, that should be intended not as a 

personal privilege of the member but rather as a shelter for the free and genuine duty of 

legislative powers. 

 

On the one hand, there is the Non-liability rule, a substantive protection for votes cast and 

opinions expressed in the performance of parliamentary functions.  

 

On the other, there is a series of procedural privileges that involve the consent of the 

Chamber the member belongs to over some enumerated segments of criminal procedure. 

 

As to Non-liability, this in-depth analysis addresses a number of issues, starting with the 

definition of ‘opinion’ and of ‘parliamentary function’. 

 

On this turf, this analysis gives an insight on the debate that has unfolded in the last 15 

years and on how these issues have caused litigation even in the European Court of Human 

Rights.  

Non-liability has also procedural aspects the analysis of which contributes to the 

understanding of the actual working of parliamentary immunity.  

 

This in-depth analysis also offers information on how – at the procedural level - the 

European Parliament treats Non-liability and on what implications such procedures have. 

 

As to procedural immunities, this in-depth analysis highlights their historical origin and 

practical outcome over the decades. 

 

More in detail, the Italian system provides for immunity from personal and house search, 

pre-trial arrest, mail seizure and eavesdropping. A vote of Parliament is called for the 

waiver of these immunities. 

 

Each one of these topics calls for careful analysis, as it has an impact on parliamentary 

workings, individual rights of members, criminal procedure and –ultimately - on separation 

of powers. 
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GENERAL INFORMATION 

 

Parliamentary immunity in Italy, a topic deeply rooted in European political history, dates 

back to both the Glorious Revolution in England in the late sixteen hundreds and the French 

Revolution in the late seventeen hundreds. 

 

The Italian Constitutional provision presently in effect (article 68) distinguishes between 

two separate sets of immunity: one the close relative of the English Freedom of speech 

(article 9 of the Bill of Rights) and the other akin to the French procedural privileges of 

members of the revolutionary Assembly (articles 7 and 8 of the Constitution of 1791). 

 

This in-depth analysis proposes to view these two aspects and provide an insight into the 

peculiarities of the Italian experience *1.  
 

 

                                                 
*This paper is the exclusive responsibility of the author. It does not reflect in any way the position of the Italian 
Chamber of deputies.    
1 The most recent essay on Italian parliamentary privilege is the accurate G. BUONOMO, Lo scudo di cartone (diritto 
politico e riserva parlamentare), Rubbettino, Soveria Mannelli 2015. Please refer also to M. CERASE, Anatomia 
critica delle immunità parlamentari italiane, Rubbettino, Soveria Mannelli 2011.  
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1. SOURCES OF THE LAW OF IMMUNITY 

 
The Italian parliamentary privilege system derives from a number of sources: the first is 

article 68 of the Constitution of 1948. 

 

Today, article 68 contains three paragraphs (as shall be seen) but owes its present wording 

to an amendment passed by Parliament in 1993. 

 

Along with the Constitution, another source is public law n. 140 of 2003; in addition, there 

are House and Senate rules. 

 

Much of the actual detail of the law is given however by judicial and parliamentary 

precedent. Many times in recent decades the Constitutional Court has ruled in this field, 

giving a clearer picture of what parliamentary privilege actually is; and - of course - 

parliamentary practice also concurs to explain its scope and meaning. 
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2. THE NON-LIABILITY RULE (INSINDACABILITÀ 
PARLAMENTARE) 

 

2.1. Historical background 

 

In true democracies all over the world, it is largely accepted that members of Parliament 

should enjoy the privilege of speaking freely without the fear of being taken to court on civil 

or criminal grounds. This assumption is the result of the power of Parliaments to freely set 

their own agendas and to regulate themselves. Law and order and the punishment of libel 

within the premises of an elected House is enforced by the House itself and – on its behalf 

– by the Speaker. 

 

Most of this stems from  English history of the 17th century, in which Parliament struggled 

fiercely with the Crown to earn its independence and to try to protect its members from 

royal punishments because of speeches, motions, bills and similar. 

  

Probably one of the reasons parliamentary privilege - known as Freedom of speech - 

eventually prevailed against the Crown was that it was demanded by the House of 

Commons, the voice of the emerging social class represented by the merchant, professional 

and intellectual bourgeoisie of London. They would soon claim and enjoy the right to free 

speech as a privilege for all citizens and not only as a prerogative of the few elected 

officials. 

 

This is the case in United Kingdom of today. As Sir William McKay, put it: “At the heart of 

parliamentary privilege at Westminster, in the present as in the past, is the assurance 

claimed for the Commons by the Speaker and conceded by the Sovereign at the opening of 

every Parliament that no member will be brought to account in the courts for what he or 

she said in the House. The protection is absolute. Statements which the Lord or Member 

making them knows to be false are protected as fully as if they were truth”2 . 

 

2.2. Scope of Non-liability in Italy 

 

The Italian constitutional provision concerning Freedom of speech for members of 

Parliament (article 68, first paragraph) establishes that members will not be questioned for 

opinions expressed and votes cast while performing their functions. Here it is important to 

specify the concepts of ‘opinion’ and ‘vote’ are. 

2.2.1. What is an opinion? 

 

Surely a speech given in Committee sittings or on the Floor of the House is an opinion for 

this purpose.  

 

So are questions tabled, bills and amendments drafted, motions or resolutions signed.  

                                                 
2 W. MCKAY and C.W. JOHNSON, Parliament and Congress (Representation and Scrutiny in the 21st Century), Oxford 

2012, at 484. See also R. ROGERS and R. WALTERS, How Parliament Works, Pearson-Longman, 2004, at 164. An 
accurate analysis of the Non-liability rule is offered also in A v. United Kingdom, the ruling by the European Court 
of Human Rights on application n. 35373 of 1997 (December 17th, 2002).  
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The consequence of Non-liability is – then – that no firm, person or association can claim in 

court that its interests were hurt by the member’s activity. 

 

In the Italian experience – however – there are mere behaviours that fall into the category 

of an opinion.  

 

This goes back to the mid-twenties of the 20th century, under fascist rule. After the 

kidnapping and murder of socialist leader and influential member of Parliament, Giacomo 

Matteotti, on June 10th 1924, the opposition parties left the plenary and withdrew to a 

room on the second floor of the Parliament building (Palazzo Montecitorio, previously 

known as Corte Innocenziana, created by Bernini in the 17th century as the palace of Pope 

Innocent X), as a form of protest and denunciation of the violence of Mussolini’s regime.  

 

Politically, that secession produced no result other than giving – a couple of years later – 

Mussolini the pretext to expel from the House all the members that participated in it. Since 

then however, scholars and political scientists have no doubt that abandoning a sitting, 

remaining blatantly silent when a word or an answer or a cheer are called for, or refusing a 

hand shake, are all forms of opinion. 

 

Just as in British experience “unparliamentary” language is a familiar notion - not all words 

and debates are considered permitted opinions. The Italian Constitutional Court has 

repeatedly made it very clear that blasphemy, vulgar speech, personal insults addressed 

using swear words cannot be called opinion. This principle was affirmed the first time in 

2006, when the Court struck down a decision of the Italian House that had granted 

immunity to Umberto Bossi for having said publicly that he would use the Italian flag as 

toilet paper 3. 
 

Pushing, hitting, punching on the part of members are not opinions and can be prosecuted 

in court (but see below). 

 

2.2.2. What is a vote? 

 

The question sounds easier but it is not. There are many forms of voting in Italian Houses.  

At committee level, members vote for bills, amendments and resolutions basically by 

raising their hands. If they have to vote for people (for example, to elect the chair or to 

confirm a nominee) they vote on a secret (paper) ballot.  

 

At plenary level, votes take place by hand raise occasionally and roll call takes place only if 

a matter of confidence or no-confidence matter is involved; more often with a complicated 

electronic system. Each member seat has a slot, in which he or she must insert a card that 

will enable the seat itself and then he or she pushes the button (green for favor, red for 

contrary and white for abstention) with his or her fingers. The presiding officer calls the 

vote open and all the House starts the simultaneous voting process, that can be followed 

on the board on the wall of the chamber. 

 

All this – of course – is protected by immunity. But what if a member leaves the Floor but 

does not carry his card with him? The member in the seat next to him could vote for him 

(and often does). In Italian parliamentary jargon it is called ‘piano playing’. In a famous 

decision of 1996, the Italian Constitutional court found that piano players could not be 

                                                 
3 Decision n. 249 of 2006. 
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prosecuted for false statements or swindling, as even a button pressed for a friend or 

colleague fell into the notion of a vote cast in the meaning of article 68 4. 
 

Public opinion – comprehensibly – was appalled. In 2009, the Speaker of the House, Mr. 

Fini, introduced a new system by which both hands are needed to vote; one for the 

fingerprint detector and the other for pressing the button. Unclear privacy reasons, 

however, prevented the Senate from adopting the same system and even granted some 

members of the House an exemption from the obligation to allow their finger prints to be 

taken. 

 

2.2.3. May there be an opinion in corruption charges? 

 

We have seen that to table a bill, to put forward a question to a Secretary, to draft an 

amendment, to take part in a vote or to walk away from the Floor are all conducts not 

questionable in court. Hence, it should be irrelevant why they were performed. Why did 

that given member change his or her mind and voted in favor of a bill or a motion he or she 

announced he or she would vote against? Why did he sign an amendment, drafted by a 

member of another party? Why did he or she leave a party fraction to join another? These 

should all be questions that prosecutors and judges should be prevented from asking. 

Politics is made of this: agreements, negotiations, exchanges, often times wheeling and 

dealing. The judiciary must not interfere. 

 

In Italy however, every now and again the question has arisen: what if it comes to be 

known that the real reason because a member actually performed such conduct was that 

he or she was promised a material advantage for him or herself or because he or she took 

money?5 Over the years the Camera dei deputati has decided either way: in a couple of 

cases (in 1971 and in 1997) it stated that the member could not be pursued because - no 

matter the reason - the pursuit was about his legislative work. In other cases the House did 

not uphold immunity, mainly because legislative work was not involved in the proceedings 

but the indicted were abusing of their formal title of members of Parliament. 

 

More recently, the parqués of Naples and Rome dealt with the supposed “purchase” of 

votes for him and against Mr. Romano Prodi on the part of Mr. Berlusconi, who eventually 

overthrew Prodi in 2008 – after a dramatic sitting in the Senate – and survived a no-

confidence motion in the House on December 14th, 2010. The pursuit here was not – 

however – about the behavior of the members that allegedly “sold” their vote to Mr. 

Berlusconi but rather the conduct of Mr. Berlusconi himself, whose performance of alleged 

“buying” could hardly be called an opinion.  

 

A majority of scholars in the field does distinguish cases in which the material giving and 

receiving of a sum of money can be separated factually from the political decision in 

Parliament. It is quite clear that if a vote is cast or an opinion expressed because a 

corruptive agreement was reached in a separate moment and has to do with matters that 

                                                 
4 Decision n. 379 of 1996. 
5 The issue is somewhat familiar to the US experience: see amongst others the Renzi (a Republican from Arizona) 
case, in which the member was charged with corruption. "The Speech or Debate Clause does not make members 

of Congress super-citizens immune from criminal responsibility," the 9th U.S. Circuit Court of Appeals panel said in 
a unanimous ruling in 2012. When the Supreme Court decided not to intervene in January 2013, the trial was able 
to proceed. See W. McKay and C.W. Johnson, Parliament and Congress, cited above, at 492. 
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are totally extraneous to the parliamentary procedure, not only can the person who 

corrupts can be punished but also the person who accepts to be corrupted6. 

 

2.3. A crucial difference 

 

Article 9 of the Bill of Rights – and, for that matter, also Article I, clause 6, of the U.S. 

Constitution (commonly known as Speech or Debate clause) – shelter only remarks made 

in the course of proceedings in Parliament or Congress7. So the member is protected while 

speaking, drafting or voting in formal parliamentary segments and not everything uttered 

by a member in the buildings are proceedings.  

 

But the Italian Constitution (as does the French) grants immunity to opinions and votes not 

on a spatial basis but on a functional one. It is not the place where the conduct was 

performed that matters but whether it can be defined official, because it is the conduct of 

the member as such.    

 

This difference has an important practical outcome. While under the Anglo-Saxon tradition 

(UK and, for example, Canada, US, New Zealand and even the Netherlands) it is fairly easy 

to ascertain if a statement is protected, because the judge must simply verify if it was 

made within formal parliamentary boundaries, in the European continental tradition (for 

example: Italy, France and Spain) that judgment is more difficult because it involves 

determining what exactly is the official function of a member of Parliament. 

 

Thus, in the Italian experience, a highly controversial debate has taken place on whether all 

of the statements made by a member on any subject belong per se to his or her elective 

function or if there is a limit. 

 

Politicians – even if occasionally acknowledging that there must be some limit to the notion 

of performance of official functions – in fact have been for more than 15 years (from 1996 

to 2011) incline to state that virtually all libel, denunciation, comment and oral fight falls 

into the boundary of parliamentary function and therefore is protected by privilege. (This 

in-depth analysis will dwell in the next paragraph on how this idea has been procedurally 

carried out). To give a few examples: 

 

a) Mr. Sgarbi was granted immunity for defamatory statements concerning a 

professor who sat on the committee that found him not fit to hold a 

tenure position in university8; 

b) Mr. Taormina was granted immunity for defamatory criticism toward the 

prosecutor of Aosta, who had conducted investigations on crime a client 

of his was suspected for9; 

c) Mr. Berlusconi was granted immunity for having said on a television show 

that Mr. Di Pietro was actually not a university graduate because his 

                                                 
6 The pursuit in Rome eventually was set aside; the proceedings in Naples (file n. 36085 of 2011) led to a 
conviction for corruption charges on July 8th 2015. Mr. Berlusconi had initially asked the House to issue a 
judgment of whether the terms of his indictment fell into art. 68, first paragraph, of the Constitution. He then 
withdrew his application mainly because the crime is due to be declared time barred in October 2015.  
7 W. MCKAY and C.W. JOHNSON, Parliament and Congress, cited above, at 486.  
8 Immunity was applied on March 18th, 1998 and the Constitutional court struck down the deliberation with 

decision n. 421 of 2002. 
9 Immunity was applied on August 2nd, 2007 and the Constitutional court struck down the deliberation with 
decision n. 410 of 2008. 
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degree had been in fact a product of secret service falsification10.  

 

Between 1996 and 2006 both Italian Houses – when asked to ascertain if a given 

declaration of a member disputed in court was to be included in the notion of parliamentary 

function – affirmed in more than in 90 per cent of cases11. The reasons given by 

parliamentary resolutions granting immunity lay basically on the circumstance that, in the 

new communication system, by which a politician as a public figure is acting as such 24/7, 

it is almost impossible to distinguish his private life from public function, political motive 

from personal style. Therefore parliamentary function should be interpreted in a very broad 

sense and cover a large range of forms of behaviors, be they vocal, written, material, and 

so on. In a decision of 1999, the Italian House granted immunity in extreme cases to 

members who had punched, pushed and even bitten police agents while trying to prevent 

them from searching the premises of their political party.    

 

Such a broad interpretation has been considered by the persons offended and by a large 

portion of scholars, as mismanagement of parliamentary privilege and an unjustified breach 

of the right of a citizen to have his day in court. 

 

The constant barrage on the part of either the House or the Senate of court procedures and 

the subsequent saving of members – even in cases that seemed, and mostly were, outright 

slander – pushed the Italian Constitutional Court to step in and try to draw the line. 

 

2.4. Procedures of enforcement 

 

What precedes demands an explanation and leads us to consider the procedural aspects of 

the matter.  

 

While in the Anglo-Saxon system Non-liability is a substantive rule that can be called for 

only in trial court, thus leaving to the judge the exclusive task of determining whether the 

rule applies or not, in Italy the picture is different. 

 

In 1988, the Constitutional Court ruled that since the privilege was for Parliament, in some 

way it would have to be enforced by Parliament. Even if article 68, first paragraph, of the 

Italian Constitution does not mention at all a decision of the House, the Court stated that a 

vote was to be considered implicit when the matter of Non-liability arose12. 

 

Two avenues opened up. 

                                                 
10 Immunity was applied on September 22nd 2010 and the Constitutional court struck down the deliberation with 
decision n. 222 of 2014. 
11 Only in the Camera dei deputati this amounts to about 360 decisions to enforce the Non-liability rule in favor of 
a member. The pace slowed down on the following years. Bitter controversy was fueled by the affaire involving 
sen. Roberto Calderoli and former member of the House and Cabinet Minister (and presently EP member) Ms. 
Cécile Kyenge. Sen. Calderoli was being prosecuted for two counts (racial hate speech and libel) in Bergamo for 
having referred to Ms. Kyenge as an orango-tango. On February 4th, 2015 the Immunities Committee voted to file 
a report to the Senate Floor recommending to enforce Non-liability. The matter did not reach the plenary until 
September 16th.  
Instead of approving or rejecting the Committee’s recommendation, senators chose to split the vote and to grant 
immunity for one count (racial hate speech) and to deny Non-liability for the other (libel). Such a deliberation was 
(and is) an outright technical error: either House of Parliament is not to vote on the criminal label the prosecutor’s 
office deems fit to apply to the fact, but only to state if the fact itself was performed in the exercise of 
parliamentary functions or not (see § 2.5. below), no matter what the criminal charge is and not withstanding that 

it has given rise to a joinder of counts. The Senate in such an instance has quite mistakenly decided that the same 
fact was performance of official functions if called ‘hate speech’ in court; but was not if called ‘libel’.     
12 Decision n. 1150 of 1988. 
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On one hand, the counsel of the member charged with a crime or felony or for civil 

damages for facts thought to fall into the area of Non-liability, could bring before a court, 

and the judge, for his part, could either sustain the exception and acquit the member, or 

else reject the exception and hand the matter over to the House (or Senate) leaving it to 

decide whether the privilege applied.     

  

On the other hand, the member charged, or his counsel, could write a letter to the Speaker 

of the House or the President of the Senate asking that the case be decided by the House 

(or Senate) as a whole. 

 

In either instance, if Parliament decided that the case fell into the area privilege, this 

decision would bar further judicial proceedings and would leave the judge with the 

alternative of acquitting the member or challenging the decision in front of the 

Constitutional Court. 

 

In this framework, the Court, in turn, could strike down Parliament’s decision, thus allowing 

the judiciary proceedings to be resumed; or it could uphold it, burying the law suit for ever. 

 

This procedure, designed by the Constitutional Court itself in 1988 is still in effect. It was 

followed in practice for 15 years and was then enshrined in a written law in 2003 (public 

law n. 140, so called ‘legge Boato’, article 3, paragraphs 4 and 7). The principle that Non-

liability cannot be waived by the member is also accepted.  

 

Parliament’s decision is not about waiver but about whether the privilege has substantial 

base or not, in the specific case. It is obvious that the privilege can be enforced when the 

statements were made by a member, even after his term is over. 

 

What actually occurs today is that – by either avenue, whether an exception put forward as 

court proceedings are already underway or whether with a motion directed straight to the 

presiding officer of the House – a Non-liability matter is referred to a special Committee, 

charged with immunity issues. 

 

The Committee (called Giunta in Italian, in order to be distinguished from legislative 

committees) looks at the relevant documentation and offers the member involved a chance 

of being heard. 

 

Then the Committee makes a decision – if necessary with a vote – and files a report to the 

Floor of the House (or Senate), recommending to enforce Non-liability in the specific case 

or to consider it not applicable. Minority reports are allowed. 

 

The plenary subsequently discusses the proposal of the Committee and votes. In Non-

liability matters, a secret ballot is no longer permitted. 

 

Once the decision is taken, it is communicated to the judge. 

If that decision consists in the enforcement of immunity, the trial judge (or the court) has 

the alternative of acquitting the member or to challenge the decision in the Constitutional 

court. 

 

If he or she decides to follow the latter, he or she issues a writ resulting in the summoning 

the House (or Senate) to appear before the Constitutional Court for a so called “conflitto di 

attribuzione”: in other words a challenge between the two branches of power, the 

legislative against the judiciary. 
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The writ first must pass a leave judgment by the Constitutional Court. If leave is granted, 

the writ and the leave must be notified to the House involved. 

 

The House or the Senate are once more called to vote upon the matter. In other words 

they can reconsider their judgment: they may choose to hire an attorney to argue the 

challenge in front of the Court or else not to defend their previous deliberation. Such a vote 

takes place in the Plenary. 

 

Up until 2006, both Houses had always chosen to defend the immunity. As of that year13 on 

a number of occasions the Italian House has decided not to press the point and to refrain 

from defending it in Court. The Senate has persisted in its traditional habit to hire a lawyer. 

 

2.5. Non-liability and the Italian Constitutional court 

 

Once judgment finally reaches the Constitutional Court, the outcome is usually favorable to 

Parliament only if the trial judge makes procedural mistakes. The most common error in 

practice is missing deadlines. The notification of writs and of leave orders must be 

performed within strict time limits. If those limits are not respected, the Court will declare 

the procedure null14. This is the way many immunity cases were saved. 

 

All to the opposite, if the greffier of the judicial office who challenges Parliament’s decision 

is careful, and the Court can actually evaluate the merits of the case, usually it finds that 

the House or the Senate have used their power in excess and it strikes down the decision15. 

 

The Court’s criteria are the following. Non-liability can stand: 

 

a) If the member is charged with a typical act of his official function (bills, 

amendments, questions, motions, resolutions and similar); 

b) If the member is charged with parliamentary acts, even if not formally 

provided for in the rules of the House: letters to another member, 

amendments or questions that where tabled but not allowed by the 

Speaker’s office and other instances; 

c) If the member reports outside of formal parliamentary proceedings what 

he or she has said or written in one of the conducts under a) or b). An 

interview to the radio or to a tv channel per se is not covered by Non-

liability. It is instead if the content of the interview is a substantial 

repetition of what has already been said within parliamentary activity16. 

                                                 
13 The decision the House chose (with a vote that took place in Plenary on November 16th, 2006) not to defend had 
upheld Non-liability in favor of a member who had visited an inmate in the prison of Turin. Upon entrance, he was 
asked if the woman accompanying him was an assistant or a journalist. He denied firmly she was a journalist and 
signed a form stating she was his assistant. As soon as the two were in the cell of the inmate, the woman started 
questioning him and taking notes. The guard intervened immediately and the member and the alleged assistant 
were asked to leave the premises. The day after, in the newspapers an interview of the inmate was published and 
it contained defamatory statements of Mr. Prodi. The former Prime minister sued and the member tried to defend 
himself on immunity grounds, maintaining that to have helped a journalist to do her job fell into his functions. The 
trial court thought the episode was a mere lie to public officers and the Constitutional court eventually struck down 
Parliament’s position with decision n. 388 of 2007.  
14 See decision n. 116 of 2003. 
15 It has happened – however – that the Court has upheld parliamentary decisions of merit grounds. See, for 
example, ruling n. 320 of 2000. 
16 These rules have been laid down in many decisions, starting with the so called twins 10 and 11 of 2000. 
Following important hand-downs – amongst others - were nn. 56 of 2000, 521 of 2002, 219 and 379 of 2003 and 
lastly judgment n. 144 of 2015. It should be noted that in the United Kingdom, reporting outside of Westminster 
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Material or physical conduct such as occupying a street, meeting with alleged mafia 

members, pushing or hitting people is not covered by privilege17. 

 

2.6. Italian Non-liability and the European Court of Human Rights 

 

As was seen above, the complicated triangle between the ordinary trial court, the two 

Houses of the Italian Parliament and the Constitutional Court may leave the person 

offended without a chance for fair trial. If Parliament’s decision is upheld by the 

Constitutional Court or if the same Court has to declare the procedure null and does not go 

into the merits, because the challenge of the judge who is handling the case bears 

procedural flaws, the offended person never gets to discuss his or her case properly. 

For this reason, some Italian citizens have resorted to Strasburg, claiming that the Italian 

Republic had ultimately violated their right to a fair trial, as provided in article 6 of the 

Convention on human rights (ECHR). 

The first two cases were brought to the European Court of Human Rights (ECtHR) by Mr. 

Cordova, a prosecutor in Palmi, a town in Calabria, in the South of Italy. 

Cordova had been heavily insulted by Mr. Sgarbi (who had publicly said that his face could 

have been the one either of a TV show policeman with a dog or the face of the dog itself) 

and by life senator and former head of State Mr. Cossiga, who had sent him by registered 

mail a toy tricycle.  

Mr. Cordova sued but both the House and Senate had upheld immunity for the 

respondents. The following procedures in front of the Constitutional Court failed to produce 

a result. 

With rulings on January 30th, 2003, the ECtHR in both cases (Cordova v. Italy 1 and 2) 

found Italy in violation of article 6 of the ECHR. 

While parliamentary immunity is a concept widely accepted in modern democracies – the 

Court noted – actual enforcement of immunity rules are an interference with the right of 

third parties to a fair trial. 

While legitimate in its purpose, that interference must be proportionate to that purpose. To 

allow just any kind of offense or slander on the part of a member of Parliament does not 

meet the proportionality test. Sacrifice brought to the access to court is proportionate only 

if the wording of criticism toward third parties is clearly connected to parliamentary 

function. The French version of the verdict reads lien évident.  

The criterion was used by the ECtHR in many more cases: Ielo v. Italy (2004) De Jorio v. 

Italy (2005) , CGIL and Cofferati v. Italy 1 and 2 (of 2009 and 2010) and Onorato v. Italy 

(2011).  

In the latter case: in statements made to Il Giornale and Il Corriere della Sera on 5 March 

2002, senator Dell’Utri had accused Mr. Onorato of being a politically militant judge who 

used his powers to harm his political adversaries. Such assertions were connected to the 

fact that Mr. Onorato had been the rapporteur during the Court of cassation’s review of 

criminal proceedings against senator Dell’Utri and the circumstances that, the trial having 

                                                                                                                                                            
what was said or written inside enjoys only a qualified privilege and that in the United States – to the opposite – 
only what was said or written in proceeding is protected and not the subsequent press release of what the 

member said in Congress: see Hutchinson v. Proxmire, 433 US 111 (1979).   
17 See decisions 137 of 2001 and 270 of 2002 and the deliberations of the Committee on immunities of the House 
of February 4th, 2004 and of December 13th, 2012. 
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ended with the said senator Dell’Utri’s conviction, the latter had then reported Judge 

Onorato for abuse of power. The resulting proceedings against Onorato had, however, been 

dropped on the grounds that no offence had been committed. Similarly to the Cordova and 

Cofferati cases, senator Dell’Utri had been called to account in court for his assertions and, 

in 2003, the Senate had  resolved in favor of his immunity. On appeal against this 

resolution, the Constitutional court had declined to try the merits and had declared the 

issue to be barred from further proceedings because it was out of time (i.e. for reasons that 

had nothing to do with Onorato’s conduct during the original trial, see Rulings 290 and 327 

of 2005). Taken as a whole, these procedural developments had effectively prevented the 

injured party from exercising his right to apply to a court and obtain a judgment on the 

merits after an assessment of his claims (Article 6, paragraph 1, of ECHR). Thus in the 

Onorato v. Italy judgment delivered on 24 May 2011, the Strasbourg Court followed exactly 

the same path as in the Cofferati Judgments 1 and 2 and found that Article 6 had been 

breached. Indeed, it considered that Parliament had decided in favor of Non liability 

regarding an episode in which there was no clear connection between the Parliamentary 

duties of MP Dell’Utri and the statements of his that were being legally challenged. 

 

2.7. Defense of immunity in the European Parliament: an 
unnecessary ‘’Italian’’ intrusion 

 
Non-liability is - as stated above – a general parliamentary rule. Trial courts around the 

world are accustomed to it and perfectly capable to enforce it.  

 

So even the European Union rule – provided in article 8 of the Protocol of Privileges and 

Immunities of the EU – should follow that avenue.  

 

If summoned for statements made or votes cast in the performance of his or her functions, 

the European Parliament member should move for the dismissal in court of the claim and 

eventually follow the court litigation path up to the top. Article 8 of the Protocol does not 

envision a parliamentary decision.  

 

But for many years an odd interpretation of the Protocol has made its way in the European 

Parliament (EP).  

 

Article 8 has been read together with article 9, which provides for broad immunity from 

judicial pursuit. 

 

Article 9 establishes for EP members the same immunities enjoyed by national members, in 

the territory of the home country; and immunity from all proceedings and pursuits in the 

territory of countries other than the member’s home country. 

 

Article 9 finds its reason in the previous nature of the EP: until 1979, it was an assembly of 

delegates of national Parliaments (like the Parliamentary Assembly of the Council of Europe 

still is). To reassert that members had to be granted a set of different immunities was 

obvious, because in the same room sat elected officials to different national Parliaments.  

This rationale is now no longer a guide for interpretation, since the EP is an elected body in 

its own right. Articles 8 and 9 clearly stand alone, each on their own turf, as was conceived 

originally.  
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Article 9 – in the last paragraph - also reads that its provisions “shall not prevent the 

European Parliament from exercising its right to waive the immunity of one of its 

Members”. Id est a vote at Committee and Plenary level might be called for. 

Reading articles 8 and 9 together has meant that also in Non-liability cases a vote in the EP 

has been invoked, similarly to what happens in Italy (see above, § 2.4). Such a claim has 

even induced a change in European Parliament’s rules (see article 7), that now provides for 

a procedure of a “defense of immunity”.  

 

The effect of this kind of procedure could be questioned. As seen above, it finds no solid 

ground in the Protocol. And surely the domain of the rules of EP is limited to the internal 

workings of Parliament itself and may not infringe on third parties rights. Understandably, 

the Court of Justice in Luxembourg has stated more than once that the outcome of defense 

of immunity decisions are not binding for the national judge18. 

 

And correctly, the Italian Constitutional court has ruled in the same way19. Amongst other 

problems, it would not be clear to whom the Italian judge should turn to if he (or she) 

wished to challenge EP’s decision. Surely not the Italian Constitutional court, that could not 

strike down EP’s ruling like it has the ability to do with Italian parliament’s decisions. 
 

                                                 
18 See the Marra case (C-200/07, § 32 and 40) and the Patriciello case (C-163/10, §39). In Marra however, the 

Court of Justice stated that the loyal cooperation principle between national and EU institutions calls for a stay in 
the national procedure if the procedure in EP is under way.   
19 Decision n. 174 of 2010. 
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3. IMMUNITY OF PREMISES, SEARCH AND SEIZURE 

3.1. Great Britain and the United States 

 
Traditional parliamentary wisdom tells that independence of a legislative body may be put 

in danger in many ways, not merely by questioning members. In 1642, King Charles broke 

into the Commons with armed men, seeking the arrest of five members, including Pym 

himself. Speaker Lenthall pretended not to know where the members were: it was the 

polite way to say that parliamentary privilege prevented the arrest and impeded him to 

turn the “wanted” men in.  

 

While British tradition squeezes all aspects of immunity in the Non-liability concept (that 

ultimately lies in the image of the Mace in front of Westminster’s Speaker), the French 

optique is different. 

 

In the Anglo-Saxon approach, if Parliament is set to enjoy independence and autonomy vis 

à vis other branches of power, it comes obvious – not only that members may not be 

questioned outside for speeches or debates – but that it must “police” itself as well and that 

police is not allowed on Parliament’s premises without express consent of the Speaker. 

Parliamentary meetings are not just like any other spontaneous gathering and are ought 

not to be interrupted at the will of any other law enforcement official. 

 

So it is widely accepted that search and seizure on Parliament’s premises are not allowed. 

The Court of Appeals of the District of Columbia (in the U.S.) hence found that – on the 

basis of the Speech or Debate clause - members of Congress enjoy a “privilege of non-

disclosure” of their legislative work20. 

 

A part from this extensive reading of Non-liability, however, in Britain and the United 

States (as in Canada and other Commonwealth countries), members of Parliament do not 

have other privileges. They are subject to ordinary law enforcement procedures just like all 

citizens21. 

 

This in not so in Italy. 

 

                                                 
20 See judgment of August 3rd, 2007. In the summer of 2005, an investigation took place over Representative 
Jefferson (a Democrat of Louisiana), who was suspected of bribery. The prosecution applied to the United States 
District Court for the District of Columbia for a warrant to search Representative Jefferson's Capitol Hill office. The 
warrant sought paper documents and computer files relating to the crimes under investigation. On May 20, 2006, 
the warrant was executed in accordance with special court-approved procedures designed to limit interference 
with congressional activity. FBI agents, with no other role in the investigation, conducted the search on a Saturday 
evening, outside of the office's normal business hours. They ultimately seized two boxes of responsive paper 
documents.  The agents also copied the computer hard drives in the office, without reviewing their contents, so 
that the computer files, along with the seized paper documents, could later be searched off-site by a filter team. 
Following the execution of the warrant and before the filter teams gained access to the materials, Representative 
Jefferson moved for the return of all of the seized materials. While the District court denied the Congressman's 
motion, because Representative Jefferson "ha[d] not been questioned" within the meaning of the Speech or 
Debate Clause and the Clause "was not triggered by the execution of the search warrant", the Court of Appeals 
held that the search of the paper files in Representative Jefferson's office violated the Speech or Debate Clause, 
because the clause includes an "absolute" "non-disclosure privilege.". In 2008, the Supreme Court let that decision 
stand. Jefferson was eventually found guilty on other evidence and was defeated in the 2008 election. 
21 In Britain, the privilege from arrest is watered down to the mere duty of the courts to inform the Speaker of the 
arrest of a Member (see the 2008 case of Mr. Damian Green and Erskine May, Parliamentary practice, LexisNexis 
2011, at 243). 
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3.2. Italian procedural “authorizations” 

 
The French approach in 1791 was different and is based on two tenets. 

  

In the first place, it was thought that Non-liability could not be a pot in which to stuff all 

sorts of ingredients. Second, it was necessary to distinguish the substantive nature of Non-

liability from other procedural protections, that would help grant full freedom of debate and 

action to a legislative body. 

 

The new French Constitution thus established that no procedure was to be brought against 

members without prior consent of the assembly itself (article 8). 

 

 Over the centuries, almost all Constitutions in continental Europe adopted the same 

framework, to one degree or another.  

 

The Italian Constitution today provides different specific and explicit immunities:  

 

a) the member as a person may not be searched without consent of the House he or 

she belongs to; 

b) the home (the wording of article 68, second paragraph, reads domicile) of the 

member may not be searched without consent of the House he or she belongs 

to; 

c) paper or electronic mail of the member may not be seized without that consent.    

While immunity from personal search is akin to immunity from arrest (see below, § 4), 

immunity from house search is the young sibling of immunity of Parliament’s see.  

 

All these immunities – as said above - can be waived at a court’s request, but such an 

application must go through Committee level and a vote on the Floor (safe for the waiver of 

immunity of Parliament premises, that may be waived by a decision of the Speaker alone). 

If the outcome of the procedure is favorable to the court’s application, the given item of 

procedure (search of the person or the house or seizure of mail) is said to be authorized. 

 

Unlike Non-liability, procedural immunities protect the member as long as parliamentary 

term lasts. Once the member retires or is defeated in an election, these privileges are no 

longer in place, even if the judicial pursuit is related to facts that occurred during the term. 

In practice, a significant problem has to do with the concept of domicile.  

 

Given for granted that the member’s parliamentary office falls into premises immunity and 

that personal home falls into the notion of house search of article 68, second paragraph of 

the Constitution and so does his or her hotel room, what about his or her car? 

 

Italian courts disagree on the subject: while the Constitutional Court seems to be open to 

consider a car domicile as to search and seizure purposes, the Court of cassation goes the 

opposite way for eavesdropping purposes. 

 

Another problem concerns political party premises. A party as such is not Parliament but 

what if a member has an office in a party building? 

 

The Constitutional Court ruled that party headquarters enjoy parliamentary immunity as 

long as it can be demonstrated that legislative work is discussed and prepared on the 

premises22. 

                                                 
22 Decision n. 58 of 2004.  
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Traditionally, also bank safes are considered to be member’s domicile. The rationale is that 

such places are much the same to private home drawers, that could not be searched 

without the assembly’s consent. The freezing of a member’s bank account, however, is 

outside the realm of article 68.   

 

As seen in Non-liability area, a denial may be challenged in the Constitutional Court with a 

conflitto d’attribuzione.   
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4. IMMUNITY FROM ARREST 

 

Again keeping fresh memories of fascist violence and especially instances like the arrest of 

Communist intellectual and leader Antonio Gramsci, who was arrested in November 1926 

as an incumbent member of Italian House of deputies, and of the trial of Emilio Lussu, a 

Sardinian hero of World War I and sitting member who was arrested – but then acquitted – 

for having killed in legitimate defense a fascist guard, part of a squad that was out to 

assassinate him, the framers of the new Constitution in 1947 provided for sweeping 

immunity from arrest.  

 

A sitting deputy or senator could not have been arrested in any circumstance without 

consent of the Chamber her or she belonged to. 

 

The framers felt the judiciary as an hostile body of bureaucrats, formed and hired under the 

regime, that – in their fears - would overlook the Constitution itself and would apply the old 

codes and, above all, the late fascist legal mores. That is why a member could not be 

arrested without waiver of immunity even after final judgment nor if caught in flagrante 

delicto. 

 

Here the Constitution is quite broad, because it mentions not only prison but any kind of 

personal restriction, including house arrest, any forceful obligation or order not to leave a 

given city, for example, or to sign in at the police station at a given time of day.  

 

This provision attributes both Houses the ability to grant or to deny consent to arrest of its 

members but offers no criteria on the basis of which such a decision should be taken. 

 

The rationale used by the Houses in resolutions denying consent to arrest was that the 

judicial request to arrest a member must not show a persecutory intent (fumus 

persecutionis).  

 

Wherever the dossier of the case revealed that the court had some kind of political purpose 

or shady motive for demanding arrest, the Chamber should turn the application down. 

 

This approach – of course – was (and is) wide enough to catch virtually every case, 

because the mere fact that the member was pursued could raise doubts as to why – for 

example - the prosecutor was seeking the arrest of a particular member but not that of 

other people involved in the same case or who recently had committed the same crime.  

 

Moreover, as the years passed the judiciary slowly changed into a body often times 

concerned with public interest and eager to call politicians to be accountable. This was felt 

by the Houses of Parliament like a clear political interference and led to a pattern of 

systematic denial of consent to arrest.  

 

Under the original provision, over the first 50 years the Constitution was in effect, both 

House and Senate reported an average of 4 or 5 denials per term. The Senate never 

allowed the arrest of a senator and the House only allowed 4 members to go to jail. 

 

The first case was politically very controversial. Mr. Moranino, a former communist partisan 

of Piedmont, was charged with many murders, accused of having – yes – fought the 

Germans and the fascists in the latter part of World War II – but then to have taken his 

charge of commander too seriously going on to kill Italian civilians he thought were spies or 

traitors. 
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In the first term of Parliament after the war ended, his arrest was allowed after a very 

heated sitting in 1953 but in the following elections he was re-elected, so the immunity 

procedure had to start all over again.  

 

Arrest was finally granted in 1955, but Communist Party leaders had Moranino flee over the 

Iron Curtain, to Czechoslovakia, before he could be captured. Moranino was eventually 

pardoned in 1965 and ended his career as a senator, passing away in 1969. 

 

The other three cases of arrest allowed were the ones of Mr. Sandro Saccucci of the MSI 

neo-fascist party (convicted for the murder of a communist militant in the town of Sezze, 

just south of Rome), Mr. Toni Negri (found guilty of inspiring the terrorist group Brigate 

Rosse) and Mr. Massimo Abbatangelo (of the same party of Mr. Saccucci) who was 

convicted for counts related to arms possession.   

 

The question – therefore – seems to be not why in these cases arrest was authorized but 

rather why in all the others it was denied vis a vis legitimate judicial applications. 

 

In 1993, the Constitution was changed and the new immunity from arrest was limited to 

pre-trial measures, such as jail custody, house arrest and so on. But the pattern did not 

change and all applications to waive arrest immunity were rejected. 

 

Only in the 16th term (2008-2013) did the Houses step away from this attitude. In 2011, 

after 27 years, the Camera dei deputati allowed the arrest of Mr. Alfonso Papa, charged 

with corruption related crimes; and the Senate in 2012 allowed the arrest of Mr. Luigi Lusi 

for embezzlement23. 

 

In the following term (in the summer of 2014), the House again allowed the arrest of two 

of its members, Mr. Francantonio Genovese for embezzlement and swindle counts; and Mr. 

Giancarlo Galan for corruption. The Senate – instead – denied consent to the house arrest 

of senator Azzollini on July 29th 2015. 

                                                 
23 Further details of immunity from arrest can be found in L. CIAURRO, L’arresto del parlamentare, in Rassegna 
parlamentare 2011, at 603. 
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5. THE PARADOXICAL STORY OF PARLIAMENTARY 
WIRETAP 

5.1. What the Constitution implies 

 
After the 1993 amendment, the third paragraph of article 68 of the Constitution requires 

parliamentary consent to perform eavesdropping on a member of Parliament.  

 

The insertion of this new procedural rule has been deemed astonishing and hypocritical by 

most scholars and many politicians. Needless to say, the very definition of eavesdropping 

implies that the person subjected is not aware of it. Since a trial court’s application for 

consent (in other words, for waiver of this specific privilege) must go through the same 

procedure as all other immunities – id est a public discussion and a vote at Committee and 

Plenary level – the practical outcome of the rule is that members of Parliament cannot be 

subjected to this kind of investigation weapon. 

 

However absurd the provision, Italian courts have settled with it. But this does not mean 

that the issue is closed. Another notion has worked its way into parliamentary practice: 

“indirect wiretap”. 

 

5.2. What the Constitution does not say 

 

The problem can be summarized as follows: supposing the member is caught on the 

telephone of the person who he or she is talking to, who are legitimately intercepted (id 

est: after a regular judicial warrant). What legal treatment would such an event have?  

Potentially there are two interpretative solutions. 

 

The first option could be that other peoples’ telephones are never covered by immunity. 

This principle could lead to run the risk that prosecutors and the police work their way 

around the privilege enjoyed by members, by carefully dodging their actual telephone but 

catching them the telephone of the person they know the given members talk frequently 

with. 

  

The second option – in order to avert the said danger – could lead to run the risk at the 

other extreme, id est to grant immunity to family members or friends and aids to the 

member, to make sure conversations his or her conversations are always safe, thus clearly 

exaggerating the scope of the constitutional provision.   

 

Members and their lawyers have obviously pushed for the second solution. Courts generally 

think the first solution healthier for equal protection and law enforcement. 

 

In 2003, public law n. 140 offered a solution. 

At article 6, the statute establishes that, whenever a wiretap of a conversation with a 

member of Parliament is gathered as evidence in a criminal proceeding, the judge has two 

choices.  

 

If he (or she) thinks the conversation is relevant to the subject matter of the accusations, 

he or she must apply for the waiver of the immunity and wait for Parliament’s response; if 

instead he or she thinks the conversation is not a valuable piece of evidence, because it has 

nothing to do with the charges, then he or she will order the destruction of the tapes. 

 

But article 6 has (rather, as we shall see: had) two problems: it envisioned an authorization 

ex post facto of a wiretap that the Constitution originally conceives as previous to the 
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conversation itself; and does not specify whether the assessment on the relevance of the 

evidence was to be conducted vis à vis the member or rather the other person on line24.  

 

In other words, it seemed to require a parliamentary decision even if the taped 

conversation was to be used against – not the member – but the other speaker. Such a 

conclusion was clearly absurd, because it gave a privilege to criminals just because they 

happened to be in regular contact with a member of Parliament.  

 

With two important decisions, the Italian Constitutional court cut into the subject matter 

and partially struck down article 6. 

 

In 200525, the Court dismissed the complaint of an alleged drug dealer who had moved to 

scrap from his file’s evidence a conversation held with a senator. It turned out that the 

conversation – actually – had occurred on the telephone of the senator but the senator 

himself had handed the phone to his aide. The Court made clear, on the one hand, that the 

rationale of article 68, third paragraph, was not to grant special privacy to the content of 

members’ conversations (so that privilege does not protect the aid who conveys his or her 

message), but to avoid undue interference on the member; on the other hand, surely the 

privilege could not end up favoring third parties, such as drug smugglers only because they 

happened to talk to an elected official. 

 

In 200726, the Court went further and declared unconstitutional article 6 if interpreted as a 

shelter for third parties involved in conversations with members. 

  

The Constitutional Court however put in its judgment an awkward reasoning. The decision 

states that a wiretap is not on a member because it is operated on his line, but because he 

or she is precisely the person that police officers want to hear. And this could happen also 

on phones that do not belong to the member.  

 

In other words, the dividing line between protection of the member and undue extension to 

the third party is not in the formal aspect of who’s phone line it is, but is the intention of 

the investigating team. 

 

Such a reasoning does make clear – in words – that third parties may never take 

advantage of a privilege that is designed to protect Parliament and its members; but – in 

practice - it leaves the door open to legal abuse. 

 

It could still be claimed that in any given case the real intent of the investigation was to 

catch the member, thus making it necessary not only to have a previous judicial warrant 

but also Parliament’s consent. People accused of any crime could always move to quash 

evidence that consists in telephone calls with a member. 

 

Following judgments of the Court so far have not dealt with the problem in a conclusive 

way. In two decisions of 2010 the Court seems to be satisfied with this possibility27; in a 

ruling of 2013 it struck down a deliberation of the House that had denied consent to the 

use of wiretaps against a member (Mr. Cosentino) because the denial resolution was not 

reasonably explained28. 

                                                 
24 A notorious echo of this issue is in the request for waiver of the immunity of Massimo D'Alema 
P6_TA(2008)0538, decided by EP on 18 November 2008 (2008/2298(IMM)).  
 
25 Decision n. 163 of 2005. 
26 Decision n. 390 of 2007. 
27 Decisions nn. 113 and 144 of 2010. 
28 Decision n. 74 of 2013. 
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