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This study contextualises the concept of tax transparency, which has been brought into the spotlight 
by non-transparent practices such as aggressive tax planning. It sets out to describe the various 
aspects of tax transparency. 

It provides cross-cutting information on the different facets of growing openness in the area of tax 
transparency and the way it affects the various stakeholders. It does not describe applicable 
procedures or regulatory developments currently under discussion. 
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EXECUTIVE SUMMARY 

At first glance, transparency is a straightforward concept, but it has many ramifications. 
Tax transparency does not exclude confidentiality and must be reconciled with other 
applicable principles. Growing openness creates more room for transparency by 
throwing light on obscure areas. Information technologies speed up transactions and 
increase the volume of data they generate. Tax transparency is crucial to eradicating 
scourges that thrive on lack of transparency and secrecy, namely tax avoidance 
(especially aggressive tax planning) and evasion, tax havens and money laundering. 

Tax transparency has become a necessity. In the case of financial institutions, this has 
resulted in less banking secrecy and more transparency, including the disclosure of 
information concerning the geographical distribution of activities. This type of 
information makes it possible to identify a presence in countries where real activity is 
not proportionate to financial activity. In the case of taxpayers, transparency 
requirements mainly concern companies, especially businesses with multinational 
reach. For these corporations, transparency requirements apply and are on the rise, 
but depend on the nature of their business activities and their size. Certain specific 
issues, such as beneficial ownership and corporate structure, can undermine 
transparency. 

In order to identify financial transactions linked to real activity, countries have to 
thwart opaque practices. However, they cannot do this in isolation. The answer lies in 
'the efficient functioning of tax co-operation [since it] helps to ensure that taxpayers 
who have access to cross-border transactions do not also have access to greater tax 
evasion and avoidance possibilities than taxpayers operating only in their domestic 
market'. This not only contributes to equal treatment of taxpayers but also to healthy 
tax competition between countries. Progress has been made in this area of cooperation 
at a global level thanks to the work of the OECD and the Global Forum on 
Transparency, which is supported by the G20. The exchange of information can 
contribute to spotting tax evasion and avoidance, for instance by identifying 
undetected revenues, tax burdens, concealment of tax residence or aggressive tax 
planning schemes. In the European Union, administrative cooperation between EU tax 
authorities and within the European neighbourhood countries creates a network that 
ties in with and complements global mechanisms and, in particular, the global Standard 
for Automatic Exchange of Financial Information in Tax Matters, which the EU helps to 
implement. 

Finally, there is a push to address defects and opaque practices and promote 
transparency. Its practical implementation has had a positive knock-on effect on tax 
compliance since transparency discourages tax evasion and avoidance. 
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List of main acronyms and definitions

AEOI: Automatic Exchange of Information

BEPS: Base Erosion and Profit Shifting (A 15-point plan that aims to give countries
the necessary tools to ensure that profits are taxed where value is created
and ensure predictability for companies.)

CBCR: Country-by-Country Reporting

EOI: Exchange of Information

EOIR: Exchange of Information on Request

Tax avoidance: [...] arrangement of a taxpayer's affairs that is intended to reduce his tax
liability and that although the arrangement could be strictly legal [...] is
usually in contradiction with the intent of the law it purports to follow (OECD
glossary).

Tax evasion: [...] illegal arrangements where liability to tax is hidden or ignored, i.e. the
taxpayer pays less tax than he is legally obligated to pay [...] (OECD glossary).

FATF: Financial Action Task Force

OECD: Organisation for Economic Cooperation and Development

Country: In this context, this is used to refer to tax jurisdictions, states and regions that
have fiscal sovereignty.

Tax ruling: A statement from the tax authorities answering taxpayers' queries regarding
the interpretation of a tax rule or their situation under tax legislation.
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1. Introduction 

The links between transparency (what is disclosed and known to the public) and 
secrecy (what is not) are neither direct nor self-explanatory. You could say that 
deciding where to draw the line between the two has forced modern and democratic 
societies into a dilemma between the right to know and the limits to this right.1 
Deciding how far openness and transparency should go is a topical issue that is not 
restricted to taxation. 

Transparency has been gaining ground with the help of Information and 
Communication Technologies. Its growing importance has made it a cross-cutting 
benchmark. Some authors have even described transparency as a new religion or 
virtue.2 The truth is more complex since it is a mechanism which has been set up for a 
purpose and must be reconciled with other democratic principles. 

The media have also given prominence to tax transparency. The press, whistle-blowers 
and civil society organisations have exposed policies, practices and measures of tax 
jurisdictions and taxpayers that opaque transactions and economic and financial 
situations. This lack of tax transparency is one of the obstacles that many countries 
come across when establishing or re-establishing fair taxation based on real economic 
activities. There is now a consensus on the need to fight the opaque tax practices and 
situations (sometimes described as 'scourges') that exploit them (not only aggressive 
tax planning3 and tax evasion, but also money laundering and terrorist financing). As a 
result, the tax sector is becoming more open to transparency. 

The basis of this consensus is essentially straightforward: it is difficult to understand or 
deal with situations that are hidden or clouded by complex mechanisms linking several 
countries in a chain of operations and a string of operators and intermediaries that 
obscure the situation and the tax base (i.e. who is liable and to what extent). In order 
to unravel this fiscal knot, you need to gather information on these operations in 
several countries and between numerous operators. No single country can do this 
alone. It requires cooperation and the exchange of sufficient amounts of relevant 
information, without pre-set limits (such as banking secrecy). 

                                                      
1
 Lawrence Quill, ‘Secrets and Democracy’, Palgrave Macmillan, 2014, ‘Our attitude towards secrets 

and secrecy in democratic societies is, understandably, ambiguous. On the one hand, and in the best 
tradition of open societies, the desire to share findings in order to satisfy the "right to know" is an 
entrenched feature of political communities that favour deliberation over violence. But there are 
limits to what can be talked about. Where those limits are drawn and who draws them make the 
issue of secrecy crucially important and a highly charged political issue.’ (p. 2) 

2
 For instance, Albert Meijer in ‘Transparency as the new "religion"’, Chapter 31 of the Oxford 

Handbook of Public Accountability (compendium), Oxford University Press, 2015. See also Daniel 
Soulez Larivière, La Transparence et la vertu. 

3
 Optimisation and planning are not legal concepts and for this reason they are not addressed, as such, 

through regulation. They are addressed through action plans that focus on tax avoidance and abuse 
of rights in particular. See Gauthier Blanluet, L'optimisation fiscale, p. 61 of the compendium 
L'entreprise multinationale dans tous ses États. 
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On this basis, transparency has gone up the list of areas where cooperation is 
organised. This is why the conclusions of the G20 of 7-8 June 2015 state the following: 

‘We recognise the importance of beneficial ownership transparency for combating tax 
evasion, corruption and other activities generating illicit flows of finance and commit to 
providing updates on the implementation of our national action plans. We reiterate our 
commitment to work with developing countries on the international tax agenda and will 
continue to assist them in building their tax administration capacities.’4 

Transparency works alongside equity and fairness to create healthy and fair 
competition. Tax transparency is essential and necessary for effective and fair tax 
competition.5 

Tax issues under civil society scrutiny 

Civil society keeps a close eye on the tax situation and policies of certain companies. 

There are international tax transparency campaigns. Some of these have a specific focus, such 
as the extractive industries,6 whereas others are more general. Tax Justice Network has 
developed a Financial Secrecy Index (FSI), which is updated every two years. 

The tax liability of certain international taxpayers is the subject of journalistic investigations and 
the findings are reported to the public (and to civil society). These rely on whistle-blowers who 
have disclosed unpublished tax situations and data.7 

2. Transparency: simple at first, but ramifying 

Transparency seems straightforward at first since disclosure and democracy go hand in 
hand and the development of the first depends on the second.8 The emergence of the 
information society and electronic means has heightened this situation. However, its 
functioning, reach and content must be reconciled with other principles on a case-by-
case basis. 

2.1. Growing (but not absolute) openness 

2.1.1. Transparency, confidentiality and tax secrecy 
Tax secrecy stems from the fact that taxpayers (natural and legal persons) pay direct 
taxes on the basis of information they disclose about their private lives, namely their 

                                                      
4
 Final Declaration of the G20. 

5
 See, for instance, an interview with Alain Lamassoure published by Fondation Robert Schuman on 

29 June 2015, ‘One of the cornerstones of the European Union from an economic point of view is the 
principle of healthy, fair competition on the markets’. 

6
 Examples include Publish What You Pay or ‘OpenCorporates’. 

7
 See in particular the work carried out by the ICIJ (The International Consortium of Investigative 

Journalists) on multinationals (Luxleaks) or the marketing activities of banks contacting natural 
persons with a view to organising tax minimisation schemes (Swiss leaks). 

 For the French definition and the status of ‘whistle-blowers’, see the following co-authored article, 
A. Billard et.al., Le «milieu du gué» de la protection législative des lanceurs d’alerte, published in May 
2014, La Revue des droits de l’homme, Actualités Droits-Libertés. 

8
 L'entreprise et le secret, p. 35: ‘Underlying the decisions [...], there are stakes requiring the disclosure 

of information to interested parties, other than the parties directly involved. The extension of the 
scope of institutional transparency illustrates the need for a ‘capillarisation’ of a democracy that 
operates on the principle of disclosure’. 

http://www.bundesregierung.de/Content/DE/_Anlagen/G8_G20/2015-06-08-g7-abschluss-eng.pdf?__blob=publicationFile&v=5
http://www.robert-schuman.eu/en/european-interviews/0083-one-of-the-cornerstones-of-the-european-union-from-an-economic-point-of-view-is-the-principle-of
http://www.publishwhatyoupay.org/
http://www.icij.org/project/luxembourg-leaks
http://revdh.revues.org/752
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money (income and assets).9 In exchange for the disclosure of this private data to the 
tax authorities, the taxpayers' private lives are protected by tax secrecy. Tax 
transparency is proportionate to its purpose since privacy is essentially protected (at 
least insofar as the taxpayer decides what to disclose).10 The protection of 
confidentiality amounts to a right for this information not to be published and, in 
principle, to be kept secret. 

There are significant differences between countries. Some countries strongly protect 
confidentiality whereas others generally allow the publication of tax-relevant 
information. Nevertheless, in most countries, confidentiality can be lifted if sufficient 
grounds are provided.11 

Examples of different approaches to tax transparency 

In some countries, there is no requirement to keep tax-relevant information confidential. This 
is manifested by access to tax-relevant information on the internet (e.g. in Sweden) or upon 
request (e.g. in Finland by SMS). By contrast, other countries do not provide for third-party 
access to this type of information. 

With regard to the lists of taxpayers published in certain countries, these concern tax debtors, 
for example, or those in the top income brackets. Conversely, there are countries that do not 
authorise the publication of taxpayer lists. 

The same range of possibilities exists when it comes to citizens being entitled to ask the tax 
authorities for information about a taxpayer's tax situation, without necessarily informing the 
taxpayer. Nevertheless, this does not mean that information is invariably provided (some might 
be covered by tax secrecy). In some countries, this includes information on any agreements 
between the tax authorities and the taxpayer, which are generally covered by secrecy. This 
type of request is usually made in relation to issues about equal treatment and state aid (in the 
context of EU competition law).12 

When tax secrecy consists in not allowing other countries access to tax-relevant 
information and is sometimes combined with banking secrecy, it results in anonymity. 
This situation, coupled with low or virtually non-existent taxation, occurs in tax havens 
or non-cooperative tax jurisdictions.13 

                                                      
9
 Direct taxation, especially in the case of natural persons, includes aspects that relate to their personal 

and family circumstances. 
10

 See for instance Du secret en droit fiscal, Philippe Malherbe and Edoardo Traversa in L'entreprise et le 
secret (p. 265). 

11
 Eleonor Kristoffersson, Michael Lang, Pasquale Pistone and Josef Schuch, ‘Tax Secrecy and Tax 

Transparency – The Relevance of Confidentiality, General Report’, 1.2 Confidentiality and secrecy, 
p. 3: ‘A significant difference across countries as to the general idea of transparency of tax 
information, ranging from countries that allow it on a general basis and up to the point of allowing 
publication of tax-relevant information, to countries that strongly protect confidentiality and 
including countries that allow for public access to tax information in the presence of a proven interest 
in transparency of the activities of the tax authorities.’ 

12
 Ibid.: p. 5 ‘Besides the numerous differences existing across national borders and despite the more 

intensive protection under some tax systems, there is a fairly broad consensus as to the fact that at 
present no general right to keep confidentiality in tax-relevant information exists at the worldwide 
level’ (p. 27-32). 

13
 See for instance, Olivier Sivieude, La régulation fiscale internationale, p. 56 in the compendium 

L'entreprise multinational dans tous ses États (Dalloz 2013) – These notorious tax havens not only 
offer virtually non-existent tax rates, but also tax secrecy. In other words, they refuse to provide tax-
relevant information to States and compound this with banking secrecy. 
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Tax havens – secrecy jurisdictions or non-cooperative jurisdictions 

Tax havens rely on three factors that make it possible to escape taxation: low or zero taxation, 
a fictitious residence (with no bearing on reality) and tax secrecy. They have contributed to the 
financial crisis and to financial instability (excessive risks and risky and non-transparent 
financing) and act as money laundering centres. Furthermore, since they help to disconnect 
real economic activities from financial flows, they are used as aggressive tax planning (tax 
evasion) tools.14 

Tax Justice Network (TJN) has developed a secrecy score which measures banking secrecy and 
the capacity to create shell companies or offshore structures and barriers to cooperation and 
information exchange. On this basis, ever since 2009, the TJN has prepared and published a list 
– the Financial Secrecy Index (FSI) – every two years. The FSI ranks countries according to their 
secrecy and the scale of their activities. It is designed to measure the secrecy of financial 
operations. This list covers tax havens that ensure secrecy and illegal financial flows. 

There are several lists. These include the OECD's list, the lists of EU Member States and the list 
based on the latter, which is provided in the European Commission action plan published on 
17 June 2015. This EU list cross-references the national lists and will be reviewed. 

Protection, confidentiality and tax secrecy can no longer be equated with anonymity, 
which is not essential to ensuring confidentiality. This is in line with the push to reduce 
the number of tax havens and set up transparency mechanisms through the disclosure 
of tax information. 

A further step would be for the tax authorities and companies to publish tax-relevant 
information, which could be (partially) anonymous. This question is included in the 
ongoing consultation on country-by-country reporting (CBCR).15 Furthermore, some 
advocate establishing registers to identify the real owners of companies.16 

The trend is therefore to make tax information available to the authorities or to the 
public at large. 

2.1.2. Transparency and Information and Communication Technologies (ICT) 
Financial transfers and transactions are carried out using ICT-based tools (digitisation, 
big data,17 cloud computing resources, etc.). 

The use of ICT provides the means to reduce the opacity of each transaction since it 
leaves a digital trail. According to experts, analysing big data can help to piece together 
information in order to audit the operations carried out, but also to detect behaviour 
that most probably constitutes tax evasion.18 However, it is necessary to take into 

                                                      
14

 Christian Chavagneux, ‘Combattre les paradis fiscaux,’ 2015. 
15

 For instance, this link between the information provided by taxpayers and action against tax 
avoidance is mentioned in the CBCR consultation. In this way, CBCR by companies would ‘ensure 
compliance with tax laws, dis-incentivise tax avoidance and increase pressure on States to take 
appropriate measures’. 

16
 Daniel Zucman, in his article entitled ‘Taxing across Borders: Tracking Personal Wealth and Corporate 

Profits’ (p. 136 et seq), goes further and suggests setting up a world financial register disclosing the 
nationality and residence of owners of all types of financial assets. 

17
 'Big data’ is a term used to describe large volumes of structured, semi-structured or unstructured 

data which can be used to look for information. Generally speaking, volumes correspond to petabytes 
(1 000

5
) or exabytes (1 000

6
) of data (whereas a megabyte is 1 000

2
). 

18
 See in particular ‘The role of IT in tackling tax evasion and aggressive tax avoidance: A joint 

contribution‘, by Prof. Dieter Kempf and Silke Stein in ‘The tax policy debate: a matter for society as a 
whole,’ p. 135. 

http://www.fee.be/images/publications/Tax_policy/1504_Tax_Policy_Debate_-_long_compressed.pdf
http://www.fee.be/images/publications/Tax_policy/1504_Tax_Policy_Debate_-_long_compressed.pdf
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account data protection and differences between relevant domestic legislation which 
could apply to the same situation. 

Examples of IT tools 

States use Taxpayer Identification Numbers (TINs) to identify taxpayers. TINs are also used to 
identify taxpayers who invest in other Member States. Financial Institutions are required to 
register the name and address of account holders and, if there is one, the TIN allocated by the 
EU country of residence. 

The European TIN Portal is a cooperative project that publishes general information on TINs in 
each country on a single website, along with information for checking whether there is a TIN 
and, if so, the TIN structure.19 

The CCC-Net (Common Communication Network) platform facilitates the exchange of tax or 
customs information between tax and customs authorities in the EU or VIES.20 

The capacity to search for information depends mainly on the interoperability and 
formats used, the existence of databases and data-sharing mechanisms, including 
automated exchange. The cross-cutting nature of data, for instance with customs data, 
contributes to the availability and relevance of the data.21 

2.1.3. Applicable principles 
The transition from secrecy and anonymity to greater transparency is framed by general 
principles. These mainly concern respect for private life, professional secrecy, data 
protection and proportionality, as namely set out in the Charter of Fundamental Rights.22 

Respect for private life applies not only to natural persons, but also to legal persons 
such as businesses. As a result, the information passed on to the tax authorities 
concerns their private activities and, as such, is subject to the relevant provisions on 
respect for private life. Nevertheless, such protection cannot be relied on in order to 
complain of a loss of reputation which is the foreseeable consequence of someone's 
own actions, such as the commission of a criminal offence.23 

Data protection comes into play when tax information including personal data is 
disclosed to third parties other than the person concerned and the intended recipients. 
The principles of particular relevance in this instance include ‘the need to know’ 
(i.e. who may have access to information, and for what purpose) and ‘privacy by design’ 
(i.e. building privacy into the design from the very start). 

Professional secrecy and trade secrets can affect tax transparency. Trade secrets are 
generally defined as follows: information that is kept confidential in order to preserve 
competitive gains is referred to as ‘trade secrets’, ‘undisclosed information’, ‘business 
confidential information’ or ‘secret know-how’. Business and academia sometimes use 
other name tags for it such as ‘proprietary know-how’ or ‘proprietary technology’. The 
extent to which journalists, staff and whistle-blowers should be subject to trade secrecy 

                                                      
19

 See the European Commission's TIN website. 
20

 See VAT Information Exchange System (VIES ) enquiries. These IT tools are mentioned by way of 
illustration only since this study does not cover VAT. 

21
 Action 11 of the OECD's Action Plan seeks to ‘Establish methodologies to collect and analyse data on 

BEPS and the actions to address it’. 
22

 For further detail on the application of the Charter's provisions to tax matters, see for instance Poelmann E., ‘Some 
Fiscal Issues of the Charter of Fundamental Rights of the European Union’, Intertax Volume 43 (2015) / Issue 2. 

23
 For instance, in the area of competition with regard to concentrations between undertakings, the judgment of 

the General Court of 28 January 2015 (T-341/12), Evonik Degussa GmbH v European Commission (point 125). 

http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/tin/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/vat/traders/vat_number/index_en.htm
http://www.oecd.org/ctp/BEPSActionPlan.pdf
http://www.kluwerlawonline.com/toc.php?area=Journals&mode=bypub&level=5&values=Journals~~Intertax~Volume+43+(2015)
http://curia.europa.eu/juris/liste.jsf?language=en&num=T-341/12
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rules is a very topical question.24 These principles are mainly covered by protection of 
tax confidentiality and information sharing for tax purposes (see below).25 

2.2. Practices that thrive in the absence of tax transparency 

Lack of transparency generates and fosters abusive practices that affect the economy 
and society. This point has also been made by business companies such as the 
members of the B Team forum.26 These practices are money laundering linked to crime 
and terrorism, tax avoidance (especially the optimisation of aggressive tax planning by 
multinationals) and tax evasion (the ruinous outcomes of tax secrecy). 

2.2.1. Money laundering, crime and terrorism 
The link between money laundering, crime and terrorism, on the one hand, and 
anonymity, on the other hand, is widely recognised.27 

Regulation (EU) 2015/847 of 20 May 2015 on information accompanying transfers of 
funds describes this as follows: 

‘Given the potential threat of money laundering and terrorist financing presented by 
anonymous transfers, it is appropriate to require payment service providers to request 
information on the payer and the payee.’ 

The traceability of transactions 

Directive (EU) 2015/849 of 20 May 2015 on the prevention of the use of the financial system 
for the purposes of money laundering or terrorist financing improves the traceability of funds 
transfers, mainly due to the requirement to provide information concerning the payee when 
the transfer is made. 

Tax crimes and fraud are associated predicate offences underlying money laundering and 
terrorist financing. As a result ‘Member States should also ensure that other persons who are 
able to demonstrate a legitimate interest [...] are granted access to beneficial ownership 
information, in accordance with data protection rules. The persons who are able to 
demonstrate a legitimate interest should have access to information on the nature and extent 
of the beneficial interest held consisting of its approximate weight.’28 

This directive provides for information on beneficial owners (name, address, date of birth, 
country of residence) to be held in central registers that the relevant authorities can access but 
which will not however be accessible via the single access system following the transposition 
deadline (26 June 2017). These registers of beneficial owners are tools for fighting money 
laundering and tax evasion and avoidance.29 

                                                      
24

 The proposal for a directive on trade secrets (2013/0402(COD)), currently under discussion, looks at 
the concrete scope of trade secrets and their protection. 

25
 On this issue, see Keeping It Safe – The OECD Guide on the Protection of Confidentiality of 

Information Exchanged for Tax Purposes, joint OECD/Global Forum report, 2012. 
26

 The B Team describes the havoc that secrecy wreaks upon society (lost revenue affecting social 
systems, healthcare and education or going towards financing harmful regimes or terrorism) 
(‘Anonymous shell companies can be used for a multitude of sins: money laundering, bribery, 
sanction avoidance, tax evasion, and financing terrorism. At a minimum these actions deprive 
governments of much-needed revenue to support social systems like healthcare and education or, 
more directly, they can end up financing activities in other places that cause extreme human 
suffering through support for harmful regimes or terrorism.’). 

27
 For instance, it is the first objective of transparency in the eyes of business leaders in the B Team. 

28
 Recital 14 of Directive (EU) 2015/849. 

29
 The directive does not cover trusts and similar legal arrangements but it does provide for a system 

whereby ‘Member States shall require that trustees of any express trust governed under their law 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2013/0402%28COD%29&l=en
http://www.oecd.org/ctp/exchange-of-tax-information/keeping-it-safe.htm
http://bteam.org/team/
http://bteam.org/planb/#drive-full-transparency
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1442412084847&uri=CELEX:32015L0849
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2.2.2. Tax evasion, tax havens and tax avoidance 
The characteristics of a tax haven include secrecy and the failure to share tax 
information to facilitate sufficient cooperation.30 Without transparency and 
information exchange, it is difficult to understand and deal with the overall tax 
situation of taxpayers. The opacity that obscures useful and necessary information 
provides a safe haven for tax evasion (illegal) and tax avoidance (legal unless deemed 
illegal by the tax authorities or, ultimately, by the courts). Since tax evasion and certain 
tax avoidance practices are protected by the opacity created by lack of information, 
transparency can be used to counteract them. 

This is why there are those who advocate countering aggressive tax planning strategies 
with a parallel increase in the transparency requirements needed to detect, identify 
and address them.31 Accounting transparency on a country-by-country basis and an 
obligation for taxpayers and their advisers32 (see below) to disclose their tax planning 
arrangements might help to discourage tax optimisation through transparency. 

Transparency undermines the tax avoidance practices of multinationals using 
aggressive tax planning strategies to get out of paying their fair share to taxes. Once tax 
planning has been identified, it can be monitored and audited but (and more 
importantly) it can also have an impact on the company's reputation, irrespective of 
whether the authorities and courts consider it to be legal. 

Tax avoidance, risk taking, transparency and reputation 

Tax avoidance could be analysed as a risk-taking decision. Beyond the risk threshold inherent 
in a company's business activities, tax planning constitutes an additional risk (i.e. gambling on 
the legality of the selected plan). When a company adopts broad interpretations or complex 
and sophisticated strategies to exploit the legal loopholes in tax systems and asymmetries 
between national rules, it is taking a tax risk.33 

When the tax authorities are unaware of tax planning arrangements, there is little likelihood of 
administrative and judicial review (which ultimately determines whether the avoidance 
strategy is legal or not and, consequently, whether there is a price to pay). In such cases, the 
tax risk (e.g. the latitude taken when interpreting a rule or its application) is masked by lack of 
transparency. This means that it could be even greater since there is little chance (risk) of the 
relevant authorities being able to evaluate it. 

                                                                                                                                                             

obtain and hold adequate, accurate and up-to-date information on beneficial ownership regarding 
the trust’. The inclusion of trusts in the register is only required ‘when the trust generates tax 
consequences’. See Article 31 of the directive. 

30
 European initiatives on eliminating tax havens and offshore financial transactions and the impact of 

these, study of European Parliament Policy Department D: Budgetary Affairs (2013). 
31

 See the Financial Transparency Coalition joint article ‘Not yet there: despite strides, Europe still has to 
work to do on financial transparency’, p. 44-46. 

32
 See the discussion draft released in March 2015 on the OECD's (BEPS Action 12): Part IV B. (v) 

Disclosure obligation on both taxpayer and the promoter or material adviser ‘As for domestic tax 
schemes, disclosure will be required from the taxpayer involved in the arrangement as well as any 
person who is a “promoter” or “material adviser” in relation to that taxpayer and arrangement. The 
rules that apply to domestic schemes for identifying the promoter or material adviser and for 
determining who has the primary disclosure obligation should also apply in the international context.’ 

33 D. Quentin, ‘Risk-Mining the Public Exchequer – reflecting the realities of tax risk in the theory of tax 

avoidance’: point 49: ‘the creation of exchequer risk is an objective threshold which a taxpayer 

chooses to cross under advisement, and once over that threshold the taxpayer is playing a deliberate 

risk game with what may be public money.’ 

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/490673/IPOL-JOIN_ET(2013)490673_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/490673/IPOL-JOIN_ET(2013)490673_EN.pdf
http://www.oecd.org/fr/ctp/aggressive/discussion-draft-beps-action-12-mandatory-disclosure-rules.htm
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However, if transparency measures can or do reveal a company's risk-taking policy, the risk is 
more likely to materialise and to have an impact and cost for the company. 

As a result, disclosure and transparency can influence tax-risk strategies.34 In other words, the 
deterrent effect comes from the increased likelihood that a tax strategy might be challenged 
and that the publicity would affect the company's reputation irrespective of the strategy's 
legality. Reputation has become a consideration in tax strategies.35 This aspect brings into play 
the company's reputation itself and the cost of negative publicity associated with activities in 
tax havens.36 

Some States have established policies designed to provide food for thought for anyone 
tempted by tax avoidance (not necessarily through aggressive tax planning). One example is the 
United Kingdom's Disclosure of Tax Avoidance Schemes (DOTAS) regime, established in 2004, 
which requires promoters and taxpayers to disclose tax optimisation schemes in order to 
enable the tax authorities to react swiftly. 

Transparency plays an important role in other tax matters. This is particularly so in the 
case of disclosure requirements concerning a company's financial information 
(accounting transparency and transparency of payments to governments) designed to 
provide a comprehensive and clear picture of a company's financial situation. 

3. The contours of transparency requirements for taxpayers and 
financial institutions 

Tax professionals recognise that transparency has become the 'new norm’.37 
Transparency can be achieved primarily through tax returns and information disclosure. 
In this respect, the rules include provisions that do not necessarily have taxation as 
their primary objective but nevertheless contribute to identifying the real activities that 
help to gauge a taxpayer's situation. The transparency of financial institutions and 
taxpayers play a particularly useful role. 

                                                      
34

 European initiatives on eliminating tax havens and offshore financial transactions and the impact of 
these, p. 9-10: ‘Offshore financial centres are widely perceived to have contributed to the current 
financial crisis that emerged in 2007. The holding of vast funds in secretive offshore centres enables 
financial institutions to hide vital information from governments, regulators, ratings agencies, and the 
public. This means that they escape proper regulation and public scrutiny. This enables them to take 
greater risks than would be possible with full transparency, and governments, regulators, ratings 
agencies, and investors lack the level of information required to make informed decisions. In turn, 
this leads to financial instability, with taxpayers having to cover the cost of rectifying the resulting 
problems’. 

35
 See tax advisers' online publications on this issue, such as: ‘Managing tax transparency and 

reputation risk’, Tax risk series – third edition, EY 2014-2015. 
36

 See J. D. Gramlich and J. Whiteaker-Poe in ‘Disappearing subsidiaries: The cases of Google and Oracle’ 
on the subject of US Securities and Exchange Commission disclosure requirements concerning 
subsidiaries (SEC-mandated disclosure), p. 2 ‘When companies identify subsidiaries located in tax 
haven jurisdictions, their existence provides a starting point for questions by journalists, tax 
authorities and other taxpayers. Firms that can avoid such questions are more likely to have their 
aggressive tax practices go undetected and therefore face lower tax and negative publicity costs’. 

37
 See press release entitled ‘Businesses must augment tax transparency readiness to mitigate 

increasing reputation risk’ of 26 May 2015, summarised as follows: ‘Businesses must augment tax 
transparency readiness to mitigate increasing reputation risk. Tax transparency to become the new 
norm, resulting in new demands on business (...) Companies increasingly looking to have the data 
available to explain where and how they pay taxes globally’. 

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/490673/IPOL-JOIN_ET(2013)490673_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/490673/IPOL-JOIN_ET(2013)490673_EN.pdf
http://www.ey.com/GL/en/Services/Tax/Tax-policy-and-controversy/ey-managing-tax-transparency-and-reputation-risk
http://www.reuters.com/article/2015/05/26/ey-tax-survey-idUSnPn5vsnDK+83+PRN20150526
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3.1. Transparency of financial institutions 

3.1.1. Possible secrecy surrounding financial transactions 
In this area, what immediately springs to mind is banking secrecy, which masks 
financial transactions and the players involved. Banking secrecy has played a 
'facilitating' role in money laundering (and its roots: crime, terrorism and corruption) as 
well as in tax avoidance and evasion. 

Banking secrecy was established to protect clients and their banks from the 'curiosity' 
of third parties, starting with third countries. This was the main reason for its 
establishment, namely in Switzerland in 1934.38 The exchange of information between 
tax authorities under bilateral tax agreements admitted the exception of banking 
secrecy, which could be lifted in the context of criminal justice cooperation, excluding 
tax matters and prohibiting the use of the information for tax purposes. 

The secrecy surrounding financial transactions is made up of various factors including 
non-disclosure of ownership (of companies, trusts, foundations, or other legal entities) 
and non-existent or poor judicial cooperation or mechanisms for sharing tax 
information combined with banking secrecy. These factors make the countries offering 
them attractive to illicit, illegal and dirty money by providing them with a platform 
(transit point) or destination. 

Measures to fight money laundering have helped to reduce the secrecy surrounding 
financial transactions. Similarly, efforts to fight tax evasion and avoidance have further 
contributed to its decline since banking secrecy was used to prevent third parties and 
the relevant authorities from knowing the identity of those involved and to conceal the 
provenance and destination of financial flows relating to tax evasion and avoidance. 

There are those who believe that this decline has led to the disappearance of banking 
secrecy. Others think that this is not yet the case despite the current tendency towards 
gradually limiting banking secrecy through measures adopted to fight the practices it 
masks.39 

3.1.2. Disclosure of information by financial institutions 
Another aspect of transparency concerns awareness of the distribution of a financial 
institution's activities. Once this information is known or published, it is possible to get 
a picture of their activities in tax havens and make a quantitative estimate. A significant 
level of activity in these countries is a stark indication that the bank's clients are 
engaging in tax avoidance or evasion.40 High levels of banking activity in a country with 
low levels of real economic activity underscore the disconnect between the weight of 

                                                      
38

 For the historical aspects, see for instance, Chavagneux in Les Paradis fiscaux (p. 34 et seq). Banking 
secrecy is backed by criminal sanctions in case of non-compliance, which ensures its effectiveness. 

39
 R. Kaiser, policy adviser at the European Banking Federation (EFB), ‘The role of European banks as 

reporting financial institutions in international tax compliance’ in the compendium ‘The Tax Policy 
Debate: A Matter for Society as a Whole’, FEE, p. 70. Pascal Saint Amans, OECD, in Le secret bancaire 
est mort and the TJN: Is the era of banking secrecy over?. 

40
 The reasoning is as follows: ‘For banks currently involved in large-scale tax avoidance or evasion, 

CBCR information will clearly be very sensitive, since such information might be used to reveal their 
activities. CBCR information might also reveal that certain banks have a very strong presence in 
certain tax haven jurisdictions and thus might be involved in enabling tax avoidance or evasion by its 
customers. However, the desire to dodge taxation or to assist customers in doing so do not qualify as 
legitimate reasons to keep information about the economic activities, profits and tax matters of the 
bank confidential.’ (Global Policy Forum contribution on CBCR). 

http://www.fee.be/images/publications/Tax_policy/1504_Tax_Policy_Debate_-_long_compressed.pdf
http://www.fee.be/images/publications/Tax_policy/1504_Tax_Policy_Debate_-_long_compressed.pdf
http://www.lejdd.fr/Economie/Pascal-Saint-Amans-Le-secret-bancaire-est-mort-715480
http://www.lejdd.fr/Economie/Pascal-Saint-Amans-Le-secret-bancaire-est-mort-715480
http://www.financialsecrecyindex.com/faq/erabankingsecrecy
https://www.globalpolicy.org/images/pdfs/GPFEurope/Contribution_to_consultation_on_the_potential_economic_consequences_of_CBCR_under_CRD_IV.pdf


Tax transparency Page 13 of 25 
  

 
financial activities and real economic activities. In this way, the transparency of banking 
activities complements the exchange of information about taxpayers; it shows the 
direction of financial flows. An overlay comparison of the places where financial 
institutions are generating financial flows and those where taxpayers are undertaking 
real activities can provide an indication of tax avoidance and evasion activities. 

In the EU, the Capital Requirements Directive (Directive 2013/36/EU, commonly 
referred to as ‘CRD IV’) provides for country-by-country reporting (CBCR) on financial 
institutions.41 

Mandatory reporting works as follows. Companies covered by this directive are 
required to disclose annually, specifying, by Member State and by third country in 
which it has an establishment, certain information on their activities42 worldwide on a 
consolidated basis for the financial year. The information required is as follows: 

‘(a) name(s), nature of activities and geographical location; (b) turnover; (c) number of 
employees on a full time equivalent basis; (d) profit or loss before tax; (e) tax on profit 
or loss; (f) public subsidies received.’ 

This transparency makes it possible to get a better picture of the real economic 
situation and activities and to bring to light the transfer of assets between countries. It 
also has the knock-on effect of reducing the manipulation of profits to reduce taxes. 

Some analysts have also studied the advantages of CBCR for the banks and financial 
institutions themselves, as well as investors, the authorities and citizens.43 

Financial institutions, in compliance with mechanisms for the automatic exchange of 
tax information, must also gather and systematically disclose data concerning their 
clients to their tax authorities. This data is then included in the information exchange 
mechanism between countries (see below). 

3.2. Disclosure of information by taxpayers 

Tax transparency also concerns the taxpayers' tax return regarding direct taxes linked 
to their tax situation. 

3.2.1. Disclosure of information by natural persons 
Member States regulate the income tax paid by natural persons and they must exercise 
this power in compliance with the Treaty's fundamental principles concerning the free 
movement of workers, services and capital and the right of establishment.44 Income tax 
paid by natural persons is based on the tax return they submit concerning factors that 
are relevant to their tax situation. However, when their tax situation concerns several 
countries, the requirement to submit a tax return may not be enough to provide a 
complete picture of a taxpayer's situation and might need to be supplemented by an 
information exchange mechanism (see below: taxation on savings). 

                                                      
41

 Directive 2013/36/EU. Recital 52 of the directive describes the link between transparency, paid taxes 
and responsibility as follows: ‘Increased transparency regarding the activities of institutions, and in 
particular regarding profits made, taxes paid and subsidies received, is essential for regaining the 
trust of citizens of the Union in the financial sector. Mandatory reporting in that area can therefore 
be seen as an important element of the corporate responsibility of institutions towards stakeholders 
and society.’ 

42
 The list of required information may be extended by means of delegated acts. 

43
 Global Policy Forum, p. 6-7. 

44
 In particular, there should be no direct or indirect discrimination based on nationality or unjustified 

restrictions on the four freedoms. 

http://ec.europa.eu/finance/bank/regcapital/legislation-in-force/index_en.htm
https://www.globalpolicy.org/global-taxes/52684-civil-society-organizations-argue-for-enhanced-country-by-country-reporting-rules.html
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3.2.2. Disclosure of information by companies 
In the EU, the rules on financial information prepared and disclosed by companies 
ensure its comparability and quality. The details concerning accounting requirements 
for businesses depend on their size (regime for SMEs), their legal form (limited liability 
companies and listed companies45) and the nature of their activities.46 

The disclosure of non-financial information and diversity information by certain large 
undertakings and groups (Directive 2014/95/EU amending Directive 2013/34/EU) 
requires the companies concerned to publish management reports that include 
information on their policies on social, environmental and employee matters, respect 
for human rights, anti-corruption and bribery matters, and diversity in their 
administrative and supervisory boards, and on the risks related to these matters and 
the results achieved. 

Furthermore, this information may be complemented by the country-by-country 
reporting of financial information (CBCR). This disclosure contributes all the 
information relevant to the activities of a multinational corporation or group provided 
in the consolidated accounts (describing the financial situation or profitability of the 
group as a whole). This makes it possible to reconstruct a map of the profits generated 
in each country and their link with taxation. This CBCR requirement for companies was 
established for the extractive industries and logging of primary forests under the 
Accounting Directive (Directive 2013/34/EU). It is part of the worldwide Extractive 
Industries Transparency Initiative (EITI). 

Moreover, the goal of extending country-by-country transparency to large businesses 
has gained new relevance in light of reactions to revelations concerning advance tax 
agreements. This would be the corporate equivalent47 of the requirement for tax 
authorities to disclose tax rulings they have adopted and that concern several Member 
States, as set out in the Proposal for a Directive on administrative cooperation in the 
field of taxation of March 2015. 

                                                      
45

 The requirements applicable to European listed companies are also governed by Directive 
2004/109/EC on the harmonisation of transparency requirements in relation to information about 
issuers whose securities are admitted to trading on a regulated market. 

46
 This mainly concerns extractive industries, banks and financial institutions or insurance companies. 

47
 Discussions concerning the proposal to review the Shareholder Rights Directive (Directive 

2007/36/EC) cover the inclusion of a transparency requirement for large and ‘community interest 
companies’ (2014/0121 (COD): ‘essential elements of and information regarding tax rulings, providing 
a break-down by Member State and by third country in which the large undertaking in question has a 
subsidiary’. (17a) ‘Increased transparency regarding the activities of large companies, and in 
particular regarding profits made, taxes on profit paid and subsidies received, is essential for ensuring 
the trust and facilitating the engagement of shareholders and other Union citizens in companies. 
Mandatory reporting in this area can therefore be seen as an important element of the corporate 
responsibility of companies to shareholders and society.’ 

http://ec.europa.eu/finance/accounting/legal_framework/transparency_directive/index_en.htm
http://ec.europa.eu/finance/accounting/legal_framework/transparency_directive/index_en.htm
http://ec.europa.eu/finance/accounting/index_en.htm
http://ec.europa.eu/finance/accounting/legal_framework/banks_accounts/index_en.htm
http://ec.europa.eu/finance/accounting/legal_framework/insurance_accounts/index_en.htm
http://ec.europa.eu/internal_market/company/shareholders/indexa_en.htm
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2014/0121%28COD%29&l=EN
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Sectors and companies concerned by country-by-country reporting 

Financial institutions: CRD IV Directive. 

Extractive Industries: Accounting Directive (Directive 2013/34/EU) in the context of the EITI. 

CBCR by large businesses and ‘community interest companies‘ is discussed in the context of 
the proposal to review the Shareholders Rights Directive (Directive 2007/36/EC). 

Action 13 of the BEPS project recommends that large multinationals (turnover in excess of 
EUR 750 million) should submit country-by-country reports to the relevant national tax 
authority as of 2017. The tax authorities of participating G20 and OECD countries will then 
exchange the country-by-country reports presented to them. 

A consultation on increased corporate tax transparency held in connection with the Action Plan 
for Fair and Efficient Corporate Taxation in the EU, presented on 17 June 2015, covers the 
information that companies should be obliged to disclose to the tax authorities, the companies 
concerned, the type of information to be provided and their disclosure to the fiscal authorities 
or public at large.48 

3.2.3. Beneficial ownership and structure 
The structure and tax status of companies has an impact on transparency and, 
consequently, on access to information. Some forms of companies may offer limited 
transparency. 

The term ‘multinational‘ is not a legal concept; it refers to an economic entity spanning 
different countries and legal systems where different legal entities (subsidiaries, 
branches, etc.) connected to the multinational corporation operate. However, each one 
is taxed in one country.49 

Information on structure also helps to understand the global position of multinational 
enterprises, especially with regard to subsidiaries and their location. This not only 
serves the interests of the shareholders but also helps to understand the tax situation 
and, in particular, whether a business has a presence in tax havens.50 

Awareness of beneficial ownership is crucial to establishing tax liability. 

                                                      
48

 Opinions differ regarding how widely these types of information should be published. Some are 
against public disclosure, emphasising transparency vis-à-vis the tax authorities and amongst tax 
authorities (e.g. AmCham, Business Europe), whereas others, especially civil society representatives, 
(e.g. Global Policy Forum) emphasise the contribution of CBCR. 

49
 See Ronen Palan, ‘Second best regulatory solutions to the problem of corporate tax avoidance and 

evasion‘, in the compendium ‘The tax policy debate: a matter for society as a whole‘. 
50

 See abovementioned article ‘Disappearing Subsidiaries: The Cases of Google and Oracle‘, Part 4. Tax 
avoidance as a source of capital: ‘The required disclosure of significant subsidiaries is an example and 
in some cases management is motivated to avoid making this disclosure‘. By contrast, some 
companies have announced data disclosure by Member State following revelations about their tax 
optimisation practices. 

https://www.globalpolicy.org/global-taxes/52684-civil-society-organizations-argue-for-enhanced-country-by-country-reporting-rules.html
http://www.fee.be/images/publications/Tax_policy/1504_Tax_Policy_Debate_-_long_compressed.pdf
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Beneficial ownership and taxation 

Put simply, in civil law, ownership is a unitary concept. The concept of beneficial ownership 
arises because common law jurisdictions distinguish between two forms of ownership. 
Normally legal ownership exists when title is transferred to, recorded in, registered in or 
otherwise carried in the name of a person. The term beneficial ownership is used to describe 
the type of ownership of a person who is entitled to the use and benefit of the property 
whether or not that person has concurrent legal ownership. This is a question of fact in each 
particular case.51 Trusts52 are an example of this separation of ownership. 

In order to overcome the difficulties arising from beneficial ownership, the G20 Summit of 
13 September 2013 asked the Global Forum on Transparency (see below) to build on the work 
of the FATF. This consists in including the FATF definition53 of beneficial ownership in the Global 
Forum's terms of reference for the exchange of information on request (EOIR). The G20 
meeting of 7 and 8 June 2015 reiterated its commitment to working at a global level in light of 
the 'importance of beneficial ownership transparency for combating tax evasion, corruption 
and other activities generating illicit flows of finance'. 

Companies can also develop tax transparency as a parameter they need to take into 
account, which requires them to adapt in order to be ready and prepared to be 
transparent.54 

4. Tax transparency resources for tax authorities: cooperation 
and tax information exchange 

In order to fight aggressive tax planning, harmful tax regimes and evasion, countries 
can compensate for the lack of information at their disposal by cooperating with each 
other to exchange useful tax information. In this way, increasing tax transparency may 
improve fairness and relieves pressure on public finances. 

4.1. Information required for fair taxation 

The need to understand a taxpayer's overall tax situation applies for all taxpayers 
(natural persons and companies). However, in light of the tax optimisation strategies 
used by multinational corporations, more transparency is needed in the case of 
businesses operating in several jurisdictions. 

4.1.1. Awareness of taxpayers' situations 
In order to be able to assess the tax liability of taxpayers operating in other countries, 
the tax authorities need information on their tax situation outside the country. In other 
words, the tax authorities need access to reliable and good quality information on 
these taxpayers' activities in other countries. This is mainly the case for multinational 

                                                      
51

 Definition source: Canada Revenue Agency. 
52

 Definition: A trust is an arrangement whereby someone referred to as the ‘settlor‘ puts part or all of 
their assets into a trust fund to be managed by a ‘trustee‘ on behalf of one or more beneficiaries. The 
conditions are set out in a ‘trust deed‘. It is not a contract; it is a unilateral act by the settlor. One of 
the consequences is that the assets put into the trust will no longer appear among their owner's 
assets (but in the trust). 

53
 Interpretive Note to Recommendation 24 entitled ‘Transparency and beneficial ownership of legal 

persons‘. 
54

 See for instance, ‘Managing tax transparency and reputation risk‘ – Tax risk series – third edition, 
EY 2014-2015, part entitled ‘Transparency readiness can help mitigate reputational risk‘. 

http://www.cra-arc.gc.ca/tx/tchncl/ncmtx/fls/s1/f3/s1-f3-c2-eng.html
http://www.lepetitjuriste.fr/le-trust-est-il-un-contrat/
http://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF_Recommendations.pdf
http://www.ey.com/GL/en/Services/Tax/Tax-policy-and-controversy/ey-managing-tax-transparency-and-reputation-risk
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corporations (and, to a far lesser degree, a number of natural persons). However, the 
complexity and opacity of tax planning schemes hampers the authorities' work. 

The overall situation of taxpayers can be explained through the information provided 
by the taxpayers themselves. Furthermore, the effectiveness of this requirement to 
disclose the necessary information for authorities to assess the taxpayer's tax situation 
may be bolstered by reversing the burden of proof. This is because the tax authorities 
cannot request additional tax information concerning factors about which they have 
little or no knowledge. The tax authorities cannot prove that rules have been 
misapplied when they have not been given the means to assess the situation. It 
therefore falls to taxpayers to disclose the information required to establish that this is 
the case. This information enables the tax authorities to locate the economic activity 
and counteract tax optimisation and aggressive tax planning schemes. 

Furthermore, taxpayers can ask the authorities for an advance tax ruling in order to 
clarify their tax situation. These tools ensure legal certainty and transparency for each 
taxpayer since in most countries they are binding (and enforceable) upon the tax 
authorities.55 In order to do this, taxpayers must provide information to the authorities. 

From the tax authorities' perspective, the exchange of information complements the 
taxpayers' tax return. It can therefore contribute to spotting tax evasion and avoidance, 
for instance by identifying undetected revenues, tax burdens, concealment of tax 
residence or aggressive tax planning or shell company. 

4.1.2. Cooperation and exchange of information 
Tax authorities need to be able to get a clear picture of a taxpayer's overall tax 
situation, including aspects concerning other countries and to link the real situation 
(income, assets) to the tax situation (tax base). In order to do this, they not only rely on 
the taxpayers' tax return, but also have access to information they exchange between 
themselves. However, this means that the countries concerned do not grant taxpayers 
anonymity. 

Cooperation is a reflection of how the authorities have adapted to the broadening 
operations of taxpayers. According to the OECD Manual on the Implementation of 
Exchange of Information Provisions for Tax Purposes:56 

‘In a broader context, the efficient functioning of tax co-operation helps to ensure that 
taxpayers who have access to cross-border transactions do not also have access to 
greater tax evasion and avoidance possibilities than taxpayers operating only in their 
domestic market. Co-operation in tax matters also reflects the basic principle that 
participation in the global economy carries both benefits and responsibilities. The 
continued viability of an open world economy depends on international co-operation, 
including co-operation in tax matters.‘ 

Exchange of information may be spontaneous, on request or automatic. 

 Spontaneous exchange of information is the provision of information to 
another contracting party that is foreseeably relevant to that other party and 

                                                      
55

 The use of this tool under Advance Pricing Arrangements (APA) has made it possible to reduce the tax 
base and the tax due from large multinationals. For the binding effect upon the tax authorities, see 
the staff working document accompanying the tax transparency package: SWD(2015)60. 

56
 Approved by the OECD's Committee of Fiscal Affairs (CFA), available at the following webpage: 

Exchange of information – CFA Approves New Manual on Information Exchange. 

http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transparency/swd_2015_60.pdf
http://www.oecd.org/ctp/exchange-of-tax-information/cfaapprovesnewmanualoninformationexchange.htm
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that has not been previously requested.57 

 Exchange of information on request describes a situation where one 
competent authority asks for particular information from another competent 
authority. Typically, the information requested relates to an examination, 
inquiry or investigation of a taxpayer's tax liability for specified tax years.58 

 Automatic exchange of information is generally carried out electronically and 
regularly, subject to an agreement to provide information about the residents 
of one country by another.59 

Tax authorities exchange information on the basis of legal instruments (see below), 
which form the legal basis for the exchange. When a request is based on several 
instruments, it is possible to use the instrument that offers the broadest assistance. In 
fact, the instruments generally provide for the broadest possible cooperation under 
existing and future instruments. The exchange of information is based on principles laid 
down in the instrument providing the legal basis for the exchange. 

These generally cover: 

 exchange between the authorities specified in the instrument; 

 the persons and taxes specified in the instrument (for the period covered by 
the latter); 

 the confidentiality of the information exchanged and its use for the sole 
purposes specified in the instrument; and 

 the provision of information that is likely to be relevant (with limits to 
mandatory exchange). 

4.2. Work at the global level 

4.2.1. Bilateral and multilateral cooperation 
Information sharing may be based on a range of mechanisms implemented through 
legal instruments adopted by countries. Bilateral tax agreements or multilateral 
instruments can be based on the provisions of the 2002 Model Agreement.60 

                                                      
57

 The OECD ‘Manual on the Implementation of Exchange of Information Provisions for Tax Purposes‘, 
Module on Spontaneous Exchange. 

58
 The OECD ‘Manual on the Implementation of Exchange of Information Provisions for Tax Purposes‘, 

Module on Exchange of Information on Request. 
59

 The more detailed OECD definition (Module on Automatic Exchange) is as follows: ‘Automatic 
exchange of information (also called routine exchange by some countries) involves the systematic 
and periodic transmission of “bulk” taxpayer information by the source country to the residence 
country concerning various categories of income (e.g. dividends, interest, royalties, salaries, pensions, 
etc.). This information is obtained on a routine basis in the source country (generally through 
reporting of the payments by the payer (financial institution, employer etc.). Automatic exchange can 
also be used to transmit other useful types of information such as changes of residence, the purchase 
or disposition of immovable property, VAT refunds, etc. The country of residence tax authority can 
then check its tax records to verify that resident taxpayers have reported their foreign source 
income.‘ 

60
 See OECD Manual ‘Module on General and Legal Aspects of Exchange of Information‘. 

http://www.oecd.org/tax/exchange-of-tax-information/36647914.pdf
http://www.oecd.org/tax/exchange-of-tax-information/36647905.pdf
http://www.oecd.org/tax/exchange-of-tax-information/Manual-implementation-EOI-provisions-tax-purposes.pdf
http://www.oecd.org/tax/exchange-of-tax-information/36647823.pdf
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The Convention developed by the Council of Europe and the OECD in 1988 covers all 
possible forms of cooperation61 (spontaneous, on request and automatic). It was 
amended in 2010. It is open to countries that are not members of the OECD or the 
Council of Europe and has been signed by over 60 countries (almost all OECD countries, 
all G20 countries and a growing number of financial centres and developing 
countries).62 

Cooperation concerns the exchange of information (EOI). This has increased as more 
countries sign the multilateral convention, which creates a broad network of EOI 
agreements that facilitate efficient exchange.63 

Global Forum on Transparency and Exchange of Information for Tax Purposes64 

The forum is a multilateral framework for work carried out on transparency and information 
exchange by OECD and non-OECD countries since 2000. The Global Forum was restructured as 
a consensus-based organisation in 2009, in response to the G20's call for jurisdictions to adopt 
standards of transparency in tax matters. The forum comprises 126 members (including the EU) 
which have undertaken to comply with the international standard for the exchange of 
information on request (EOIR). 

All members of the Global Forum, as well as jurisdictions identified as relevant to its work are 
subject to a peer-review process that monitors their legal and regulatory framework for 
transparency and the exchange of information for tax purposes and their practical 
implementation of the standards. The forum supports its members' implementation of the 
standards through in-depth monitoring and a peer-review process, as well as technical 
assistance, peer-to-peer learning and skills-support activities. 

In 2009, the Global Forum was tasked with monitoring the implementation of the international 
standard for transparency and EOIR. 

4.2.2. Global standard for the automatic exchange of information (AEOI) between tax 
authorities worldwide 
The G20 commitment of September 2013 to a new global standard65 for the automatic 
exchange of information led to the presentation of a new standard based on the 
OECD's work. This incorporates work carried out by the EU on the automatic exchange 
of information, standards on combating money laundering (FATF, see below) and the 
implementation of the United States Foreign Account Tax Compliance Act (FATCA).66 

The Standard for Automatic Exchange of Financial Information (AEOI) in Tax Matters67 
calls on the authorities to obtain detailed information from their financial institutions 
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 This goes beyond the exchange of information. See point 3 of the introduction ‘This instrument is 
framed so as to provide for all possible forms of administrative co-operation between States in the 
assessment and collection of taxes, in particular with a view to combating tax avoidance and evasion. 
This co-operation ranges from exchange of information to the recovery of foreign tax claims'. The 
convention covers all taxes (except for customs duty). See the Revised Explanatory Report of the 
Convention on Mutual Administrative Assistance in Tax Matters as amended by the 2010 Protocol, 
available on the OECD website. 

62
 For further details, visit the OECD website and flyer providing an overview. 

63
 See the Exchange of Tax Information Portal, which provides country-by-country information and an 

interactive map of agreements between countries. 
64

 Visit the webpage of the forum. 
65

 Report of the Secretary-General of the OECD: A Step Change in Tax Transparency. 
66

 See Background Information Brief on the Automatic Exchange of Financial Account Information 
(29 October 2014). 

67
 Standard for Automatic Exchange of Financial Information in Tax Matters. 

http://www.oecd.org/tax/exchange-of-tax-information/Explanatory_Report_ENG_%2015_04_2010.pdf
http://www.oecd.org/tax/exchange-of-tax-information/conventiononmutualadministrativeassistanceintaxmatters.htm
http://www.oecd.org/ctp/exchange-of-tax-information/ENG_Convention_Flyer.pdf
http://www.eoi-tax.org/#default
http://www.oecd.org/tax/transparency/
http://www.oecd.org/ctp/exchange-of-tax-information/taxtransparency_G8report.pdf
http://www.oecd.org/tax/exchange-of-tax-information/Automatic-Exchange-Financial-Account-Information-Brief.pdf
http://www.oecd.org/tax/exchange-of-tax-information/standard-for-automatic-exchange-of-financial-information-in-tax-matters.htm
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and automatically exchange that information with other jurisdictions on an annual 
basis. 

It includes the following aspects: 

 reciprocity;68 

  exchange with all the appropriate interested parties; and 

 a precise timetable for implementation. 

The standard (also known as the Common Reporting Standard or CRS) is implemented 
by the Multilateral Competent Authority Agreement on Automatic Exchange of 
Financial Account Information,69 based on Article 6 of the Multilateral Convention on 
Mutual Administrative Assistance in Tax Matters.70 The standard will apply as of 2017 in 
a group of pioneer countries71. 

4.3. EU provisions: administrative cooperation 

4.3.1. Key mechanisms 
The EU's key mechanisms for exchanging information in the area of direct taxation are 
set out in the Directive on administrative cooperation and the Savings Directive. 

a) Taxation of savings income 

The need to avoid distortions in the area of free movement of capital (double taxation) 
and ensure the effective taxation on interest payments to individuals in Member States 
other than the Member State of residence (double non-taxation) led to the adoption of 
Council Directive 2003/48/EC of 3 June 2003 on taxation of savings income in the form 
of interest payments.72 This combines with agreements concluded with five European 
countries (Switzerland, Andorra, Liechtenstein, Monaco and San Marino) and the 
monitoring and application of measures identical to the directive's, namely the 
automatic exchange of information, by the dependent and associated territories of EU 
Member States. It enables the effective taxation of savings income in the form of 
interest payments in accordance with the rules of the Member State of residence. It 
introduces a mechanism for exchanging information on interest payments made to 
non-residents by bodies (paying agents) set up in a territory. It has been applicable 
since 2005, including transition measures. 

                                                      
68

 Provided the necessary conditions are met, namely confidentiality and data protection, which are 
crucial to the global exchange of large quantities of data. 

69
 Multilateral Competent Authority Agreement on Automatic Exchange of Financial Account 

Information. 
70

 Available via the following link: Revised Explanatory Report of the Convention on Mutual 
Administrative Assistance in Tax Matters as amended by the 2010. 

71
 See website of the Global Forum. It should be noted that the United States is not a signatory but will 

be undertaking automatic information exchanges pursuant to FATCA. With regard to the European 
Union, 27 Member States will apply the standard by 2017 and another (Austria) by 2018. 

72
 This directive has been amended several times and most recently in 2014. Its repeal has been 

suggested in the context of the transparency package since its provisions are included in the Directive 
on administrative cooperation, see below. For documents and related tax agreements see the 
following page: Taxation of savings income – legal bases. 

http://www.oecd.org/tax/exchange-of-tax-information/multilateral-competent-authority-agreement.pdf
http://www.oecd.org/tax/exchange-of-tax-information/multilateral-competent-authority-agreement.pdf
http://www.oecd.org/tax/exchange-of-tax-information/Explanatory_Report_ENG_%2015_04_2010.pdf
http://www.oecd.org/tax/transparency/AEOI-commitments.pdf
http://ec.europa.eu/taxation_customs/taxation/personal_tax/savings_tax/legal_bases/index_en.htm
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Towards a single EU mechanism for the exchange of information 

(repeal of the Savings Directive) 

Since developments in the exchange of information have progressed along parallel lines at EU 
and international level, the 2015 transparency package is designed to simplify the relevant 
provisions. 

To this end, the proposal for a directive repealing the 2003 Savings Directive73 (as amended in 
2014) seeks to create a single structure. The Directive on administrative cooperation in the field 
of taxation incorporates and prevails over the Savings Directive with regard to the automatic 
exchange of information. The Directive on administrative cooperation will therefore establish 
the AEOI method in the EU (with transitional provisions linked to the date when Member States 
begin to apply AEOI). 

b) Framework for administrative cooperation 

Administrative cooperation in the field of direct taxation74 was formally established in 
1977 under Council Directive 77/799/EEC, which complemented the mutual assistance 
provisions set out in bilateral tax agreements concluded between Member States. The 
current framework is Council Directive 2011/16/EU, as amended in December 2014 to 
ensure the application of AEOI in the EU as from 1 January 2017. 

Administrative cooperation concerns the exchange of information (on request, 
spontaneous and automatic and mandatory). It also covers other forms of 
administrative cooperation such as one Member State's presence in the offices of 
another Member State's administrative authorities; participation in the latter's 
administrative enquiries; simultaneous controls on taxpayers of mutual or 
complementary interest to two or more EU countries with a view to sharing the 
information obtained or even good practices and experiences in order to improve 
cooperation. 

The information thus exchanged between Member States can serve to establish and 
apply other rights and taxes under Council Directive 2010/24/EU (mutual assistance for 
the recovery of claims relating to taxes, duties and other measures) in order to recover 
compulsory social security contributions, and in the framework of judicial and 
administrative proceedings connected with tax law infringements.75 

With regard to the automatic exchange of information, the directive provides a list of 
financial information relating to interest, dividends and similar income sources, the 
proceeds from selling financial assets and other incomes, and bank account balances. 

4.3.2. Ongoing changes 
The European Commission drew up two tax packages during the first half of 2015. The 
first, published on 18 March 2015, concerns tax transparency. The second, published 
on 17 June 2015, is an action plan designed to make corporate taxation fairer in the 
EU.76 The two packages address transparency to varying extents, and complement each 
other. 
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 Procedure file 2015/0065 (CNS). 
74

 This directive does not apply to administrative cooperation on VAT, excise and customs duties and 
compulsory social security contributions, which are covered by other legislation (Article 2(2) of the 
Directive). 

75
 Article 16 of the directive. 

76
 COM(2015) 302 final. 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2015/0065(CNS)&l=EN
http://ec.europa.eu/taxation_customs/taxation/tax_cooperation/mutual_assistance/direct_tax_directive/index_en.htm
http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/fairer_corporate_taxation/com_2015_302_en.pdf
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The first has six components:  

 incorporating tax rulings within the scope of mandatory exchange of 
information; 

 streamlining mandatory exchange (see above); 

 evaluating a measure concerning country-by-country reporting (CBCR); 

 reviewing the code of conduct on corporate taxation; 

 improving the evaluation of lost tax revenue; and 

 taking an international lead in the area of transparency. 

Transparency and tax rulings 

The Proposal for a Council Directive amending Directive 2011/16/EU as regards mandatory 
automatic exchange of information in the field of taxation77 is a response to revelations 
concerning the very extensive use of tax rulings by multinationals in aggressive tax planning 
schemes. 

The proposal brings advance tax rulings and advance pricing arrangements within the scope of 
automatic exchange of information, as opposed to spontaneous or on request exchanges of 
information, as is currently the case. This has been done because the spontaneous exchange of 
this type of tax information has not been effective and is rarely undertaken since it can be 
refused on grounds of professional secrecy or public interest.78 According to the proposal, 
exchange would be mandatory and not restricted on grounds of secrecy for ongoing and valid 
rulings issued within the preceding ten years. This period is one aspect that has triggered 
debate in the Council. 

The action plan for fairer corporate taxation in the European Union sets out initiatives 
(current and new) in five key areas, including two on tax transparency: 

 re-launching the Common Consolidated Corporate Tax Base (CCCTB); 

 ensuring effective taxation where profits are generated; 

 creating a better tax environment for business; 

 making further progress on tax transparency, including the publication of a list 
of third-country non-cooperative tax jurisdictions, drawn up on the basis of 
national lists and reviewed regularly; and 

 launching a public consultation on country-by-country reporting (see above). 

5. Outlook 

By way of conclusion and in light of existing literature and ongoing debate, the 
following points are worth highlighting. On the one hand, there is a push to address 
shortcomings and opaque practices and promote transparency. On the other hand, the 
practical implementation and definition of enhanced transparency measures means 
that it may be necessary to find a new balance. 
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 Procedure file 2015/0068 (CNS). 
78

 According to the findings of the impact assessment accompanying the European Commission's 
proposal. 

http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transparency/com_2015_135_en.pdf
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Enhanced transparency and information exchange, as well as the use of voluntary 
disclosure programmes by taxpayers have a knock-on effect. The automatic exchange 
of information generally improves compliance and detects fraud which would not 
otherwise have come to light. This can have an upstream impact on taxpayers. As a 
consequence of such arrangements 'the standard of compliance may be improved and 
both the number of cases and the amount of income understated are likely to decrease 
after some years'.79 

Increasing tax transparency around the world has a deterrent effect on opaque 
practices. This effect is illustrated by the success of voluntary disclosure programmes 
and the general acceptance of tax transparency as a fact of life that must become a 
part of corporate social responsibility. Some argue that this may also have advantages 
for a company by demonstrating that its policy is less risky and can benefit its 
reputation.80 

This is how the growing amount of information disclosed contributes not only to 
improving tax compliance, but also to making transparency an international 
benchmark.81 

Finding the right balance. The disclosure and exchange of tax information brings 
together large quantities of data which taxpayers and financial institutions must 
provide, but which tax authorities must also study and process. From the data 
providers' perspective, this could lead to 'reporting fatigue'.82 From the authorities' 
perspective, the work involved in processing data could increase in proportion to the 
amount of data available.83 
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 Revised Explanatory Report of the Convention on Mutual Administrative Assistance in Tax Matters as 
amended by the 2010 Protocol, Article 6(62) and (63). 

80
 See publications by tax experts on this issue (e.g. ‘Managing tax transparency and reputation risk' – 

Tax risk series – third edition, EY 2014-2015). 
81

 See CBCR consultation, which describes transparency as follows: ‘More specifically, it could ensure 
compliance with tax laws, dis-incentivise tax avoidance and increase pressure on States to take 
appropriate measures'.  
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 See for instance, H. Schultz: Corporate transparency: The openness revolution and Michael Meehan, 

Director of ‘Global Reporting Initiative' in the future of sustainability reporting ‘On the one hand, 
many corporate sustainability pros talk about having “reporting fatigue” — that is, an overdose of 
forms, questionnaires and other documents asking, and sometimes nearly coercing, them to disclose 
a growing amount of information about their company's commitments and performance. On the 
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 Frank Zipel and Barbara Böttcher, Deutsche Bank AG, ‘And yet they do move', 5 June 2014, see 

section entitled ‘Big tax data – flood of data to swamp tax administrations'. 
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The links between transparency (what is disclosed and 
known to the public) and secrecy (what is not) are 
neither direct nor self-explanatory. 

Finally, there is a push to address shortcomings and 
opaque practices and promote transparency. 

It provides cross-cutting information on the different 
facets of growing openness in tax transparency and the 
way in which it affects the various stakeholders. It does 
not describe applicable procedures or regulatory 
developments under discussion. 


