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Abstract 

This paper examines the evolution of the supervisory framework of third-country 
CCPs in the EU making special reference to risks associated with the imminent 
withdrawal of the United Kingdom from the European Union (Brexit). Its key 
finding is that the proposed reform is in principle in the right direction but there 
are still challenges ahead and a more comprehensive package of measures will 
be required to address them. 
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EXECUTIVE SUMMARY 
• The size and cross-border relevance of euro-denominated clearing services in the UK raise 

salient financial stability and monetary policy concerns for the euro area. 

• The imminent withdrawal of the UK from the European Union has been a catalyst for the 
current reform of the EU legal framework for the supervision of third-country CCPs. 

• Brexit imposes particular risks : 

a) It will increase transaction costs.  

b) In the absence of a comprehensive policy to make the euro area an attractive 
place for the migration of euro-denominated clearing services, it may drive central 
clearing services overseas. 

c) If transaction costs are high, it will be very difficult to sustain the currently large 
volume of euro-denominated clearing transactions. If this happens, attempts to 
turn the euro into a global reserve currency will be undermined.  

d) The cross-border oversight of systemic CCPs will become more difficult. 

• Brexit risks are real but nevertheless manageable over time for mainly the following 
reasons: 

a) Both the EU and the UK will remain committed to international regulatory 
convergence. 

b) The UK legal framework and overall supervisory appoach will continue to be 
consistent with EU requirements taking into account the ‘Great Repeal Bill’ 
currently discussed in the UK Parliament. 

c) The relocation requirement can be satisfied by opening up subsidiaries in the euro 
area. 

• The proposed EMIR II legal framework regarding the supervision of third-country CCPs is 
in principle sound. It is more forward looking, risk-based and proportionate compared to 
EMIR. Furthermore, the introduction of a relocation requirement as a measure of last 
resort will enhance existing ECB capabilities to monitor systemic CCPs. 

• At the same time there are challenges ahead. Specifically : 

a) An unintended consequence of the relocation requirement might be to drive euro-
denominated clearing to an overseas jurisdicition that has been granted 
equivalence instead of mainland Europe.  

b) The proposed EMIR II framework will continue to evolve around the legal concept 
of equivalence but equivalence is by its very inception neither resilient over polical 
pressure nor durable enough to provide a reasonably stable mechanism for the 
long term management of cross-border systemic risks.  

c) The enhanced powers of ESMA are likely to strech the already overstreched 
boundaries of the Meroni doctrine and, consequently, expose ESMA to legal risk. 

• In response to those challenges the following recommendations were made : 

a)  As long as it is desirable to keep the existing high volume of euro-denominated 
clearing and to attract the relevant business in mainland Europe, a more 
compehensive package of measures will be required to turn the euro area into a 
world-leading hub for capital markets.  
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b) Treaty amendments are recommended to place the mandate and powers of ESMA 
on a proper constitutional basis. 

c) The Commission should consider changing the existing equivalence framework 
into a more stable mechanism of cross-border systemic risk management.  
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1. INTRODUCTION 
This paper examines the existing supervisory framework of third-country Central 
Countrparties (CCPs) in the European Union (EU) and future implications following the 
imminent withdrawal of the United Kingdom (UK) from the EU. It begins with an overview of 
the nature of CCPs and their growing importance of the UK-based CCPs in the euro area due 
to their conspicuous involvement in euro-denominated clearing transactions. It explores the 
correlation between monetary policy and payment systems and overviews legal aspects of 
the UK withdrawal from the EU in the event of a hard Brexit scenario. Against this backdrop, 
it considers the evolution of the supervisory framework of the third-country CCPs in the EU 
taking into account the equivalence framework of the European Commission, the relevant 
provisions of the European Market Infrastustrure Regulation (EMIR) and the proposed EMIR 
II framework. It outlines existing and future challenges and concludes with certain 
recommendations. The key message of this paper is that, even though the proposed reform 
goes in the right direction, a more comprehensive package of measures will be required to 
cement the regulatory and supervisory capabilities of EU authorities, preserve the existing 
high volume of euro-denominated clearing transactions and ensure that the majority of 
clearing businesses will not be driven away from mainland Europe. 
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2. LEGAL AND POLICY ISSUES 

2.1. The nature of CCPs and their growing importance in the single market 
A clearinghouse, which is also known as Central Counterparty (CCP), performs clearing 
intermediation services in the following way: Once the parties agree on the terms of a 
transaction (e.g. a derivatives contract), the transaction is registered with a CCP and the CCP 
acts as middleman between the buyer and the seller. A CCP protects its position by taking 
collateral from each party to the transaction known as ‘margins’ and by creating a ‘default 
fund’ through contributions from its members to meet losses that exceed the margins held. 
This form of intermediation ensures that the contract shall be performed as agreed by the 
parties and in a timely fashion.   

CCPs are perceived as low-risk counterparties because they are subject to capital buffers, 
risk-sharing arrangements among their CCPs members and enhanced management practices 
as well as other regulatory requirements. CCPs improve market transparency and they are 
conducive to financial stability and market efficiency and liquidity.1 By becoming the prime 
counterparty for the seller and the prime counterparty for the buyer through the function of 
multilateral netting and the mutualisation of incurred losses, CCPs mitigate counterparty risks 
and reduce the volume of open net exposures. In addition, they harness market confidence 
because neither of the parties to a transaction will have to worry about counterparty default.2 
CCPs come with benefits but they also bear risks. For example, as the volume of trading 
cleared centrally increases, so it does the degree of credit, liquidity and operational risks 
concentrated in CCPs rendering CCPs themselves potential sources of systemic risk.3 The 
concentration of risk makes the failure of one or more CCPs a major threat to the stability of 
the entire financial system.4  

CCPs are of increasing significance in the EU.5 Ever since the entry into force of EMIR and 
the imposition of a legal obligation to clear eligible Over-The-Counter (OTC) derivatives 
centrally, CCPs cross-border activity increased dramatically.6 Despite the growth of central 
clearing, the number of CCPs remained stable. Currently, 17 CCPs are headquartered in the 
EU and authorised by EMIR,7 whereas 28 third-country CCPs have received recognition under 
EMIR’s equivalence procedures. Moreover, the greatest volume of euro-denominated 
transactions are cleared through CCPs which are based in the UK. 

2.2. The nexus between monetary policy and payment systems  
The monetary policy of the euro area lies with the Eurosystem and according to Article 3(1)(c) 
of the Treaty on the Functioning of the European Union (TFEU) is an exclusive EU 

                                          

*  I wish to thank Rosa Maria Lastra for her feedback on an earlier version of this paper and Tatjana Nikitina for 
her research assistance. Any errors are my own. 

1  Ferrarini, G., Saguato, P. ‘Regulating Financial Market Infrastructures’ in Moloney, N., Ferran, E., & Payne, J. 
(Eds.). (2015). The Oxford handbook of financial regulation. OUP Oxford, pp 568-595. 

2  Ibid. 
3  On the definition of systemic risk see Schwarcz, S. L. (2008). Systemic risk. The Georgetown Law Journal, 97, 

193. 
4  European Commission, Proposal for a Regulation of the European Parliament and of the Council amending 

Regulation (EU) No 1095/2010 establishing a European Securities and Markets Authority) and amending 
Regulation (EU) No 648/2012 as regards the procedures and authorities involved for the authorisation of CCPs 
and requirements for the recognition of third-country CCPs COM(2017) 331 final (Strasbourg, 13/6/2017) 
2017/1036 (COD), pg 4. 

5  Ibid. 
6  This legal obligation was introduced in 2012 with the adoption of the European Market Infrastructure Regulation 

(EMIR) and in particular Article 4. The aim of this measure was to reduce systemic risk linked with derivatives 
trading in accordance with the 2009 G20 Pittsburgh Agreement. G20 Leaders Statement : The Pittsburgh Summit 
(September 24-25, 2009) Pittsburgh) at http://www.g20.utoronto.ca/2009/2009communique0925.html. 

7  European Commission, Proposal COM(2017) 331 final, pg 4, (above n 4). 

http://www.g20.utoronto.ca/2009/2009communique0925.html


Brexit, financial stability and the supervision of clearing systems 
 

PE 614.215 9  

competence.8 According to Article 127(1) TFEU, the primary objective of the Eurosystem is 
that of price stability in the Eurozone.9 Strictly speaking, financial stability is not part of the 
constitutional mandate of the European Central Bank (ECB) and, therefore, it does not bear 
the status of core competence as those enlisted in Article 127(2). The financial stability is a 
task conferred upon the ECB by means of EU Secondary legislation –specifically, the Single 
Supervisory Mechanism Regulation (SRMR) and in accordance with Article 127(6).10 As a 
macroprudential regulator, the ECB is endowed with macro-prudential powers to carry out 
the supervision of systemic banks in the euro area and it has responsibility in the pre-
insolvency stage of their resolution.11 

The Eurosystem is currently the owner and operator of a second-generation real-time gross 
settlement system for cross-border payments between commercial banks located in the euro 
area. This system comprises two platforms: TARGET2 for the settlement of payments and 
TARGET2 Securities for the settlement of securities.12 According to Article 22 of the  European 
System of Central Banks (ESCB) and the ECB Statute, the ‘ECB and national central banks 
may provide facilities, and the ECB may make regulations, to ensure efficient and sound 
clearing and payment systems within the Union and with other countries.’ The exact scope 
of Article 22 of the Statute has been a matter of dispute.13 In the landmark case United 
Kingdom of Great Britain and Northern Ireland v European Central Bank, the European Court 
of Justice (ECJ) excluded CCPs from the regulatory competence of ECB noting that securities 
do not constitute payment although they may be regarded as being the subject matter of a 
transaction that gives rise to a fund transfer.14 The decision of the ECJ was based inter alia 
on the combined reading or Article 127(1) and (2) of TFEU with Article 22 of the ECB Statute. 
It was supported by the legal concept of ‘payment’ in the context of Article 63(2) TFEU 
according to which payment includes the “cash” leg of clearing operations but falls short from 
also including the “securities” leg of the clearing operations of a CCP.15 The ECJ also took into 
account the definition of the term ‘payment system’ adopted in the Payment Services 
Directive.16 

Monetary policy and payment systems are closely intertwined. To appreciate their interaction, 
it helps to look into the historical evolution of core functions of central banks as the bankers’ 

                                          
8  Protocol (No 4) On the Statute of the European System of Central Banks and of the European Central Bank OJ C 

115/230 (9.5.2008), Article 1. Lastra, R. M. (2015). International Financial and Monetary Law. Oxford University 
Press, chapter 2. 

9  The Eurosystem comprises the ECB and the National Central Banks (NCBs) of the 19 Member States that have 
adopted the euro as their currency. It should not be confused with the European System of Central Banks (ESCB) 
through the participation of the ECB and the national central banks of all Member States of the EU including the 
Bank of England pending the withdrawal of the UK from the EU. Article 282(1) TFEU. 

10  On this point see, Lamandini, M., Ramos, D., & Solana, J. (2016). The European Central Bank (ECB) as a Catalyst 
for Change in EU Law, Part 1: The ECB's Mandate. Columbia Journal of European Law, (23) 1, pg 5. 

11  The macroprudential powers of the ECB are set out in Single Supervisory Mechanism Regulation (SRMR), Article 
5. Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central 
Bank concerning policies relating to the prudential supervision of credit institutions OJ L 287, 29.10.2013, pg 63. 

12  ‘TARGET2’ stands for Trans-European Automated Real-time Gross settlement Express Transfer system. ECB legal 
acts on TARGET2 and information on the so-called ‘TARGET2 Agreement’ providing the legal basis for non-
eurozone central banks connected to TARGET2 can be accessed at 
https://www.ecb.europa.eu/ecb/legal/1003/1349/html/index.en.html. 

13  United Kingdom v European Central Bank (Sweden, Spain, and France intervening) in Case T-496/11 [2015] 3 
CMLR 8. This is further discussed in Section 4.2 below. 

14  Ibid., para 97. For a case commentary see, Ananiadis-Bassias, E. (2016). The ECB's" Location Policy" for Central 
Counterparties: is the General Court Drawing a Line, or Taking One Step Back to Take Two Steps Forward?, 
European Law Review, (1), 122-130. This is further discussed in Section 4.2 below. 

15  Case T-496/11, paras 96-97, (above n 13).   
16  Ibid., para 94. 

https://www.ecb.europa.eu/ecb/legal/1003/1349/html/index.en.html
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bank, as well as the role of central banks in monetary policy and the preservation of financial 
stability.17  

Central banks are the providers of the ultimate settlement in the payment system. To 
maintain confidence over the settlement asset as a store of value and as a unit of account, 
the central bank has every incentive to control closely the terms on which its banknotes are 
made available to the banking system. This control lies at the heart of the traditional 
monetary policy objective of central banks. Suppose that a central bank prints more and 
more of its banknotes. If this is not matched with increasing demand for the banknotes of 
the central bank, the value of the banknotes will decrease, eventually the banknotes of the 
central bank will not be treated, as “safe” and confidence over the settlement asset will be 
undermined.18 The nexus between monetary policy and payment systems often creates 
tension as, for example, when any increase in the total supply of reserve balances for 
payment purposes interferes with price stability as a key objective of monetary policy.19 
Nevertheless, central banks have developed tools to safeguard price stability without 
compromising the smooth functioning of the payment system. For instance, nowadays a 
distinction is drawn between, on the one hand, the provision of day-to-day liquidity and, on 
the other hand, the provision of credit for the implementation of monetary policy. 

Payment systems, central counterparties and central securities depositories make up the 
mosaic of post-trade financial market infrastructure of the single market.20 A reliable 
payment system for the distribution of the ultimate asset is a fundamental prerequisite of 
financial stability and for the effective implementation of monetary policy.21 Payment systems 
are susceptible to a wide range of risks – most notably - credit risk, liquidity risk, operational 
risk and legal risk.22 The materialisation of any of those risks can trigger the disruption of the 
payment system causing wider liquidity and credit problems. The execution of a payment 
obligation requires a fund transfer.23 The latter is not possible without clearing and 
settlement. While clearing warrantees that cleared transactions will be honoured, settlement 
describes the completion of transactions or the completion of a processing with the aim of 
discharging the obligations of the parties through the transfer of funds or securities.24 
Conversely, clearinghouses are not able to perform their function unless they have access to 
a payment system and a securities settlement system.25 While the former is necessary for 

                                          
17  For a detailed discussion of the role of a bank as a banker’s bank see Lastra, R. M. (2015). International Financial 

and Monetary law. Oxford University Press, ch. 2. On the evolution of central banks see Goodhart, C. (1988). 
The evolution of central banks. MIT Press Books, pg 37. 

18  Tumpel-Gugerell, G. (2007) Opening remarks at a joint European Central Bank/Bank of England conference on 
“Payments and Monetary and Financial Stability”, Frankfurt am Main, 12-13 November 2007 at 
https://www.bis.org/review/r071113d.pdf.  

19  Keister, T., Martin, A., & McAndrews, J. (2008). Divorcing Money from Monetary Policy. Economic Policy Review, 
41. 

20  The provision of reporting services completes the picture of the system of post-trade financial market 
infrastructure described above. Ferrarini, G., Saguato, P. (2015), pg 582. (above n 1). 

21  Jenkinson. N. ‘New markets and new demands: Challenges for central banks in the wholesale market 
infrastructure’ (ECB – Bank of England Conference, Frankfurt 12-13 November 2007) 38-45, pg 39. 
https://www.ecb.europa.eu/pub/pdf/other/paymentsmonetaryfinancialstability200801en.pdf?d3b516314e4c81
78fe0a962d27eb7f61. 

22  The CPSS Core Principles for Systemically Important Payment Systems (2000). Committee on Payment and 
Settlement Systems, The contribution of payment systems to financial stability, pp 12-13 at 
https://www.bis.org/cpmi/publ/d41.pdf.  

23  This description of ‘payment’ draws on the definition of ‘payment’ in a strict sense of the term as provided in the 
ECB Glossary of terms related to payment, clearing and settlement (December 2009) 
https://www.ecb.europa.eu/pub/pdf/other/glossaryrelatedtopaymentclearingandsettlementsystemsen.pdf.  

24  See definitions of clearing and settlement as provided in the ECB Glossary (December 2009) 
https://www.ecb.europa.eu/pub/pdf/other/glossaryrelatedtopaymentclearingandsettlementsystemsen.pdf. 

25  This access is essential irrespective of whether the payment system is operated by a central bank or by a financial 
institution. 

https://www.bis.org/review/r071113d.pdf
https://www.ecb.europa.eu/pub/pdf/other/paymentsmonetaryfinancialstability200801en.pdf?d3b516314e4c8178fe0a962d27eb7f61
https://www.ecb.europa.eu/pub/pdf/other/paymentsmonetaryfinancialstability200801en.pdf?d3b516314e4c8178fe0a962d27eb7f61
https://www.bis.org/cpmi/publ/d41.pdf
https://www.ecb.europa.eu/pub/pdf/other/glossaryrelatedtopaymentclearingandsettlementsystemsen.pdf
https://www.ecb.europa.eu/pub/pdf/other/glossaryrelatedtopaymentclearingandsettlementsystemsen.pdf
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the transfer of liquid assets, the latter is essential for the transfer of ownership of traded 
securities and their custody.  

Given the inter-connectedness of payment with clearing, the smooth operation of payment 
systems in part depends on the smooth functioning of the clearing services currently provided 
by CCPs. Concentration and globalisation are essential to a thriving clearing industry but, at 
the same time, these features are also complicit in increasing market interconnectedness 
with systemic implications.26 Given the high volume of clearing in foreign currencies and their 
conspicuous interdependence with other segments of the financial systems, it is paramount 
that CCPs have the capacity to manage liquidity risks and have access to central bank 
services. To pre-empt disruptions to the payment system as a result of disturbances in the 
transfer of liquid assets or securities associated with the operations of UK-based CCPs 
involved in high volumes of euro-denominated clearing, the ECB and the Bank of England 
signed up a mutual Agreement to extend the scope of their standing swap line in order to 
facilitate the provision of multi-currency liquidity support to CCPs in the UK and the euro area 
coupled with enhanced exchange of information and cooperation arrangements.27 

2.3. The UK withdrawal from the EU & the hard Brexit scenario 
The EU legal framework of financial regulation is based on the Treaty objective for the 
creation of a single market and the fundamental freedoms of free movement of capital, free 
movement of services and freedom of establishment.28 The financial crisis of 2008 
precipitated a legal reform of such a magnitude that it changed dramatically the institutional 
design of EU regulation and supervision. Notable developments include the creation of three 
European Supervisory Authorities - the European Banking Authority (EBA), the European 
Securities and Markets Authority (ESMA) and the European Insurance and Occupational 
Pensions Authority (EIOPA)- focusing respectively on the banking, the securities and the 
insurance sectors - the centralisation of prudential supervision and financial crisis prevention 
and management for euro area countries participating in the Banking Union and a far more 
harmonised legal framework of EU financial regulation.29 Member States benefit out of this 
advanced legal and institutional framework and the concomitant system of passporting rights 
as long as they continue to remain members of the EU. 

Although it is meant to be permanent, membership in the EU is not irreversible. Article 50 of 
the TFEU provides for a mechanism of withdrawal. According to this mechanism, a Member 
State must inter alia notify the European Council and negotiate the terms of its withdrawal 
with the European Union. Agreement must be reached within two years with the possibility 
of extension subject to the agreement of all parties concerned. The UK invoked Article 50 of 
TFEU. The withdrawal procedure was triggered on 29 March 2017 and the UK is scheduled to 
leave on 29 March 2019. Since March 2017, a European Union (Withdrawal) Bill was 
                                          
26  Financial Stability Board. (2017) Analysis of Central Clearing Interdependencies, pg 19 http://www.fsb.org/wp-

content/uploads/P050717-2.pdf.  
27  Bank of England. (2015) European Central Bank and Bank of England announce measures to enhance financial 

stability in relation to centrally cleared markets in the EU, at www.bankofengland.co.uk/-
/media/boe/files/news/2015/march/ecb-and-boe-announce-measures-to-enhance-financial-stability-
in.pdf?la=en&hash=C526B0CE4CAA58A315CE1B24A1CE598EFD3DF214.  

28  Article 3(3) of the Treaty on the European Union (TEU) on the creation of an internal market, Article 26 (2) TFEU 
regarding freedom of services and freedom of capital and Article 49 TFEU on freedom of establishment. 

29  Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing 
a European Supervisory Authority (European Banking Authority), amending Decision No 716/2009/EC and 
repealing Commission Decision 2009/78/EC OJ L 331, 15.12.2010, pg 12; Regulation (EU) No 1095/2010 of the 
European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority 
(European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing Commission 
Decision 2009/77/EC OJ L 331, 15.12.2010, pg 84; Regulation (EU) No 1094/2010 of the European Parliament 
and of the Council of 24 November 2010 establishing a European Supervisory Authority (European Insurance 
and Occupational Pensions Authority), amending Decision No 716/2009/EC and repealing Commission Decision 
2009/79/EC OJ L 331, 15.12.2010, pg 48. 

http://www.fsb.org/wp-content/uploads/P050717-2.pdf
http://www.fsb.org/wp-content/uploads/P050717-2.pdf
http://www.bankofengland.co.uk/-/media/boe/files/news/2015/march/ecb-and-boe-announce-measures-to-enhance-financial-stability-in.pdf?la=en&hash=C526B0CE4CAA58A315CE1B24A1CE598EFD3DF214
http://www.bankofengland.co.uk/-/media/boe/files/news/2015/march/ecb-and-boe-announce-measures-to-enhance-financial-stability-in.pdf?la=en&hash=C526B0CE4CAA58A315CE1B24A1CE598EFD3DF214
http://www.bankofengland.co.uk/-/media/boe/files/news/2015/march/ecb-and-boe-announce-measures-to-enhance-financial-stability-in.pdf?la=en&hash=C526B0CE4CAA58A315CE1B24A1CE598EFD3DF214
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introduced to the British Parliament. The Withdrawal Bill aims inter alia to (a) repeal the 
European Communities Act 1972, (b) to put an end to the supremacy of EU law over UK law, 
(c) convert EU law into domestic law and (d) to enable domestic law to reflect the content of 
a withdrawal agreement under Article 50 of TEU once the UK leaves the EU.30  

At this early stage of development, it is difficult to predict with certainty whether there will 
be an agreement between the UK and the EU as well as the specific terms of this agreement. 
Although market integration and the rise of the multi-speed Europe would have been 
unimaginable without an element of cherry-picking on the menu, it is equally true that the 
mutation of the UK into a ‘third-county’ is historically unprecedented and that so far cherry-
picking has never being offered to a high impact third-country and former Member State like 
the UK.31 This being the case, the remaining of this analysis will proceed on the basis of a 
hard Brexit scenario. According to this scenario, the UK withdraws without any transitional 
agreement, becomes a third-country and, as a result, it can no longer benefit from 
passporting rights, although in the future it might benefit out of obtaining equivalence status, 
based on a decision and subject to the absolute discretion of the Commission.32 

Quite apart from the EMIR central clearing obligation over eligible OTC derivatives, the 
increase in the volume of euro-denominated transactions by CCPs domiciled in the City of 
London can be attributed to the following two factors. On the one hand, the membership of 
the UK in the EU and, on the other hand, the arguably unique ecosystem of the City of London 
which offers access to the certainty of a business-friendly and cosmopolitan common law 
jurisdiction and the security of oversight and regulation by highly experienced supervisory 
authorities.33 When the UK exits the EU, the first one of the two components that made the 
UK such an attractive place of business for the provision euro-denominated clearing services 
– namely, that of EU membership will be lost.34  

As passporting rights will no longer be available, UK-based CCPs will be treated as third-
country CCPs and, hence, be subject to the Commission’s equivalence regime. If equivalence 
is not granted and UK-based CCPs are not recognised as per relevant EMIR requirements (or 
for the lengthy period of time that it will be required for the Commission to make a 
determination about equivalence), UK-based CCPs will not be able to provide their services 
to their EU clearing members and clients, unless they move their business in the EU. As a 
rule, this involves taking steps to establish a legal entity in one or more Member States and 
obtain authorisation.35  

                                          
30  The European Union (Withdrawal) Bill (HL Bill 79) at https://publications.parliament.uk/pa/bills/lbill/2017-

2019/0079/lbill_2017-20190079_en_1.htm. 
31  For the exploration of various scenarios see European Research Centre for Economic and Financial Governance. 

(2017) Implications of Brexit on EU financial Services. European Parliament ECON Committee (IP/A/ECON/2016-
22), pp 14-19. The making of the European Economic and Moneary Union (EMU) is a recent example of ‘cherry-
picking’. See Protocol (No 15) on Certain Provisions Relating to the UK and Northern Ireland, and Protocol (No 
16) on Certain Provisions Relating to Denmark attached to the TEU. Thanks to a special agreement, Norway 
Iceland and Lichtenstein enjoy membership in the European Economic Area and full access to the EU single 
market but this ‘cherry-picking’ may not be avaible to the UK because, unlike those countries, the UK is perceived 
as ‘high impact’ future third - country once it exits the EU. See also Ringe, W. G. (2018). The Irrelevance of 
Brexit for the European Financial Market. Oxford University Legal Research Paper Series, paper No 10/2017 pg 
6 (expessing the opposite view on the grounds that eventually both the UK and the EU will have to take into 
account pressing political and economic realities). 

32  The equivalence regime of the European Commission is discussed separately below in Section 2.1. 
33  On the arguably unique ecosystem of the City of London see European Research Centre for Economic and 

Financial Governance (2017), pg 51, (above 31). 
34  Thanks to the single passport regime, CCPs are currently able to operate in other Member States (‘host’ Member 

States) as long as they are authorised by the relevant competent authority of the ‘home’ Member State namely 
the State where they are established and they have gone through a notification procedure. 

35  Deloitte. (2017) The EU’s third-country CCP proposals – when is clearing not so clear?’ at 
http://blogs.deloitte.co.uk/financialservices/2017/06/the-eus-third-country-ccp-proposals-when-is-clearing-
not-so-clear.html. 

https://publications.parliament.uk/pa/bills/lbill/2017-2019/0079/lbill_2017-20190079_en_1.htm
https://publications.parliament.uk/pa/bills/lbill/2017-2019/0079/lbill_2017-20190079_en_1.htm
http://blogs.deloitte.co.uk/financialservices/2017/06/the-eus-third-country-ccp-proposals-when-is-clearing-not-so-clear.html
http://blogs.deloitte.co.uk/financialservices/2017/06/the-eus-third-country-ccp-proposals-when-is-clearing-not-so-clear.html
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With the loss of passporting rights, it is highly likely that existing portfolio efficiencies will be 
eroded causing margin pool benefits currently available by UK CCPs to evaporate. 
Transactions costs will also increase taking the form, for example, of ‘switch trades’ for EU 
based counterparties and for transactions cleared outside the EU, as they will have to reopen 
and clear them in EU based CCPs in order to comply with relevant EU law central clearing 
requirements.36 As the cost of mandatory euro-denominated central clearing will go up, the 
number of parties choosing euro as the currency for their transactions will drop down. In 
their attempt to continue offering comparable clearing services at competitive prices, UK-
based CCPs will have to migrate elsewhere. The fragmented37 and comparably small size of 
the market landscape in mainland Europe seems to suggest that especially those UK-based 
clearing houses with no subsidiaries in Europe may choose to migrate overseas and, in 
particular, in countries which have been granted already equivalence status (e.g. US) 
because these markets are big enough to allow the creation of the requisite level of margin 
pool benefits through portfolio efficiencies.38 

The conversion of the UK from a Member State to a third-country is not expected to reduce 
market interdependence but it will make the cross-border supervision of (systemic) third-
country CCPs more challenging, as long as supervisory inconsistencies, problems of 
coordination and difficulties in accessing relevant information persist. To be sure, the ECB 
and Bank of England Agreement for the facilitation of multi-currency liquidity support to CCPs 
and for enhanced cooperation and exchange of information is meant to address those 
problems. Nevertheless, when this Agreement was entered into force, the Bank of England 
was the central bank of a Member State and a member of the European System of Central 
Banks, and not a central bank of a third-country of uncertain (for the time being) equivalence 
status. In other words, it was a mechanism that was designed to address cross-border issues 
of financial crisis prevention and management between the ECB and a central bank of another 
Member State and not between the ECB and the central bank of a third-country. Granted 
that the UK CCPs will no longer be subject to the supervisory and regulatory framework of 
EU CCPs under EMIR,39 the terms of this Agreement will have to be renegotiated so that they 
are adapted to the new reality. 

The risks described above are real but the devastating consequences of their materialisation 
should not be blown out of proportion to the extent in which they overstate the differences 
between the EU and the UK legal frameworks and regulatory approaches and as long as they 
are manageable by the industry. 

The existing UK supervisory and regulatory framework is very sophisticated, consistent with 
international standards and compliant with EU law. This is unlikely to change dramatically 
post-Brexit for mainly two reasons: First, and as it is evident from the content of the Great 
Repeal Bill, the UK as a third-country will have an incentive to remain as close as possible to 
EU law for otherwise any prospect for a favourable and stable equivalence deal will be put 

                                          
36  Ibid., pg 46. 
37  See notably, International Swaps and Derivatives Association (ISDA). (2017) ‘Response to the Commission’s 

proposed regulation as regards the procedure and authorities involved for the authorisation of CCPs and 
requirements for recognition of third-country CCPs’ at https://ec.europa.eu/info/law/better-
regulation/feedback/7276/attachment/090166e5b593d1db_ga; and further Jenkinson, N. (2007), pg 42 (above 
21). 

38  See notably Lannoo, K. (2017) Derivatives Clearing and Brexit: A comment on the proposed EMIR revisions. 
ECMI Policy Brief No. 25, pg 10 (arguing that that “a protectionist reaction will only damage the EU, and favour 
the US”). 

39  On the size of the CCPs market located in the UK for the clearing of euro-denominated transactions see, European 
Central Bank. Recommendation for a Decision of the European Parliament and of the Council amending Article 
22 of the Statute of the European System of Central Banks and of the European Central Bank (ECB/2017/18) OJ 
C 212, 1.7.2017, pg 14. 

https://ec.europa.eu/info/law/better-regulation/feedback/7276/attachment/090166e5b593d1db_ga
https://ec.europa.eu/info/law/better-regulation/feedback/7276/attachment/090166e5b593d1db_ga
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into jeopardy.40 Second, the UK (like the EU) will continue to be committed to the promotion 
of international regulatory convergence according to soft-law standards in this field namely 
the same set of soft-law standards that set the tone for policy and legal developments in the 
EU. Turning now, on the industry capabilities to manage transition and post-Brexit 
implications of the UK withdrawal from the EU, it should be noted that any EU relocation 
requirement may be satisfied by UK based CCPs by keeping the headquarters in the UK and 
moving Euro-denominated currency trades to existing or newly established subsidiaries 
located in euro area Member States.41  

That being said, the psychological dimension of Brexit should not be ignored. Even if one 
were to assume that impact of hard Brexit would be less dramatic than expected, prevailing 
official risk perceptions speak volumes about the luck of trust that underpins EU-UK 
relationships since the invocation of the withdrawal procedure of Article 50 of TFEU. Mistrust 
is a major problem. It dents the spirit of cooperation and undermines mutual reliance as it 
creates incentives for isolation and introversion namely sub-optimal attitudes to the 
treatment on transnational systemic threats especially at times of emergency. A practical 
implication of this might be that the current efforts of the UK government to incorporate EU 
legislation into domestic law post-Brexit may not be enough to secure the granting of 
equivalence status in the near future. 

  

                                          
40  HM Government. (2017) The United Kingdom’s exit from and the new partnership with the European Union, at  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589191/The_United_Kingdom
s_exit_from_and_partnership_with_the_EU_Web.pdf;  Department for Exiting the European Union. (2017) 
Legislating for the United Kingdom’s withdrawal from the European Union at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604516/Great_repeal_bill_whi
te_paper_accessible.pdf; Armour, J. (2017), Brexit and Financial Services, Oxford Review of Economic Policy  33 
(2017), S54- S69, S61 et seq (arguing that UK law will be substantially equivalent to EU law at the time of the 
Brexit). 

41  Schoenmaker, D. (2016). The UK Financial Sector and EU Integration after Brexit: The Issue of Passporting, pg 
9 at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2844253; European Research Centre for Economic 
and Financial Governance. (2017), pg 48, (above n 31). 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589191/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Web.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/589191/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Web.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604516/Great_repeal_bill_white_paper_accessible.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604516/Great_repeal_bill_white_paper_accessible.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2844253
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3. THE SUPERVISION OF THIRD-COUNTRY CCPS IN THE EU  

3.1. The equivalence framework of the European Commission  
Equivalence is a piece of legal engineering for the management of cross-border activities.42 
Equivalence is not granted, unless the European Commission is satisfied that third-country 
jurisdictions adhere to, implement and enforce the same high standards of financial 
regulation and supervision as those of the EU. A determination about the equivalence of a 
foreign regulatory framework with its European counterpart entails a careful balancing 
exercise. It involves taking into account the promotion of wider Treaty objectives without 
ignoring the desirability of international regulatory convergence.43 In making such 
determinations, the European Commission receives technical advice from the European 
Supervisory Authorities and, where appropriate, it may also take into account reports of 
international organisations and input from other stakeholders.44 In relation to the supervision 
of third-country CCPs, the European Commission has drawn recently a distinction between 
low impact and high impact jurisdictions as an acknowledgement of the fact that the granting 
of equivalence in some third countries may involve taking up more supervisory and regulatory 
risks for EU authorities compared to others.45 In the same spirit, the European Commission 
recommends ‘introducing specific thresholds, which would justify more proportionate 
treatment of some “lower impact” jurisdictions’.46  

Third-countries may express an interest in being considered for equivalence but they are not 
entitled to receive a positive determination even when all necessary requirements obtain. 
The outcome of such a determination depends entirely on the discretion of the European 
Commission. More generally, the relevant implementing act of the European Commission 
may be granted in full or in part, it may be permanent or temporary or subject to certain 
conditions. In all those cases, it may be later adjusted or may be even withdrawn or 
terminated.47 

In theory, equivalence comes with three advantages.48 It reduces unnecessary overlaps. It 
allows for the application of a less burdensome prudential regime. It enables EU based market 
actors to access a wide range of financial services and instruments. In practice, equivalence 
may not be suitable in all occasions. For example, it is of limited use where third-country 
regulatory and supervisory frameworks are absent or rudimentary, when they are not 
comparably effective or they bear out different regulatory outcomes.49 Problems may also 
arise when confidence is low as to the genuineness of the commitment of third-country 
authorities to cross-border cooperation or when equivalence cannot provide a relatively 
stable framework for cross-border supervision and regulation due to frequent reviews. 

3.2. The supervision of third-country CCPs under EMIR 
EMIR entered into force on 16 August 2012.50 It applies to CCPs and their clearing members, 
to financial and non-financial counterparties, Trade Repositories and trading venues where 

                                          
42  On equivalence see European Commission. Commission Staff Working Document. EU equivalence decisions in 

financial services policy: an assessment. (Brussels, 27.2.2017) SWD(2017) 102 final, pg 5. 
43  On equivalence see ibid., pg 9. 
44  See Article 33(2) of ESAs Regulations (above n 29); European Commission. (2017), SWD(2017) 102 final, pp 8-

11, (above n 42). 
45  Ibid., pg 11. 
46  Ibid., pg 10. 
47  On equivalence see ibid., pp 9, 12. 
48  European Commission. (2017), SWD (2017) 102 final, pg 5, (above n 42). 
49  Ibid., pg 7. 
50  Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, 

central counterparties and trade repositories OJ L 201, 27.7.2012, pg 1 (EMIR). 
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so provided. EMIR requires Central Counterparties to be authorised to offer central clearing 
services in the EU.51 It also introduces a legal obligation (subject to certain exceptions), 
according to which certain OTC derivative transactions must be cleared centrally.52 This 
clearing obligation is satisfied in two ways: The first one is by becoming a member of an 
EMIR authorised CCPs. The second is by becoming a member indirectly through an agent. 
Other requirements include risk mitigation procedures, and rules on initial and variation 
margins, record keeping and reporting requirements.  

The supervision of CCPs in the EU differs depending on whether a CCP is located in a EU 
Member State or in a third-country (e.g. US, Japan etc.). National competent authorities are 
primarily responsible for the supervision of CCPs in the EU. ESMA, relevant ESCB members 
and other relevant national competent authorities are also involved at supervisory college 
level.53 The supervision of third-country CCPs under EMIR is governed by the so-called 
equivalence rules of EMIR.54 Specifically, third-country CCPs are prohibited from providing 
clearing services in the EU unless they are recognised. ESMA is directly responsible for their 
recognition.55 ESMA also assesses the compliance of the third-country CCP with 
macroprudential standards.56 A third-country CCP is recognised provided that it is granted 
equivalence status by the European Commission.57 The practical implication of recognition is 
not to subject the recognised third-country CCP under the supervision of EU authorities but 
rather to require the recognised CCP to continue to comply with the rules of its home 
jurisdiction. 

3.3. Some notable challenges and proposal for EMIR II 
The EMIR recognition and supervisory framework applicable to third-country CCPs is currently 
under review.58 In June 2017, the European Commission put forward a concrete set of 
proposals for reforms (EMIR II), which is expected to take effect before the end of 2019.59 

                                          
51  An authorisation see EMIR, Article 14.  EMIR Article 55 also introduces a registration requirement for Trade 

Repositories (TR). 
52  EMIR, Article 4. The central clearing obligation is subject to exceptions. For example, intragroup transactions 

and pension schemes arrangements are exempt. See Articles 4(2), 11(7), 89(2). 
53  EMIR, Articles 18, 22.  
54  EMIR Articles 13, 25. 
55  EMIR, Articles 25.  
56  Commission Delegated Regulation (EU) No 153/2013 of 19 December 2012 supplementing Regulation (EU) 

No 648/2012 of the European Parliament and of the Council with regard to regulatory technical standards on 
requirements for central counterparties OJ L 52, 23.2.2013, pg 41, recital 5. 

57  EMIR, Article 25(5)(6). For a further discussion see, Ferran, E. V. (2017). The UK as a Third Country Actor in EU 
Financial Services Regulation. Legal Studies Research Paper Series, University of Cambridge, Faculty of Law, 
Paper No. 47/2016, pg 14. 

58  European Commission, Proposal for a Regulation of the European Parliament and of the Council amending 
Regulation (EU) No 1095/2010 establishing a European Securities and Markets Authority) and amending 
Regulation (EU) No 648/2012 as regards the procedures and authorities involved for the authorisation of CCPs 
and requirements for the recognition of third-country CCPs, COM (2017) 331 final (Strasbourg, 13/6/2017) 
2017/1036 (COD). In addition to the June EMIR II proposal, two further substantive pieces of CCP related EU 
legislation have been proposed: A proposal for a special recovery and resolution framework for CCPs; and a 
proposal for reviewing certain substantive requirements of the original EMIR. Proposal for a Regulation of the 
European Parliament and of the Council on a framework for the recovery and resolution of central counterparties 
and amending Regulations (EU) No 1095/2010, (EU) No 648/2012, and (EU) 2015/2365, COM(2016) 856 final 
(Brussels, 28.11.2016) ; Proposal for a Regulation of the European Parliament and of the Council amending 
Regulation (EU) No 648/2012 as regards the clearing obligation, the suspension of the clearing obligation, the 
reporting requirements, the risk-mitigation techniques for OTC derivatives contracts not cleared by a central 
counterparty, the registration and supervision of trade repositories and the requirements for trade repositories, 
COM (2017) 208 final  (Brussels, 4.5.2017). 

59  Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU) No 1095/2010 
establishing a European Supervisory Authority (European Securities and Markets Authority) and amending 
Regulation (EU) No 648/2012 as regards the procedures and authorities involved for the authorisation of CCPs 
and requirements for the recognition of third-country CCPs, COM (2017) 331 final (Strasbourg, 13/6/2017) 
2017/1036 (COD), pg 6 ; Deloitte (2017), (above n 35). 
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The planned withdrawal of the UK from the EU has been a key driver of reform as it inflamed 
concerns about the effectiveness of this framework.60 The proposal of the European 
Commission brings attention to a range of pitfalls with the existing EMIR supervisory 
framework applicable to third-country CCPs. For instance, it has been observed that the EMIR 
equivalence framework has created a situation, where EU based CCPs are found in 
competitive disadvantaged compered to recognised non-EU CCPs as the former are required 
to comply with stricter requirements.61 In addition, the EU seems to take a far more flexible 
and lenient approach compared to the approach adopted in other jurisdictions. The EU also 
seems to rely more extensively on the capabilities of foreign rules and authorities to the 
future detriment of the interests of CCPs established in the EU. Equivalence can also become 
burdensome when granted to high-impact third countries to the extent in which it will 
necessitate repetitive reassessments to ensure the effective monitoring of systemic risks.62  

In response to those challenges, the EMIR II proposal seeks to introduce a far more 
integrated framework for the furtherance of the long-term goal of a deeper and more 
integrated capital market in the EU.63 A key feature of the proposed changes is the provision 
of greater powers to ESMA, the European Commission and the ECB.64  

Specifically, the proposal envisages a two-Tier system of supervision for CCPs that are not 
domiciled in the EU. Non-systemic CCPs will be classified into Tier 1 CCPs. Potentially systemic 
and already systemic CCPs will fall under Tier 2 and will be subject to a sliding scale of 
additional prudential requirements.65 These requirements will reflect their systemic 
significance. Furthermore, they will be subject to the direct supervision of ESMA as well as 
relevant central banks. Tier-2 third-country CCPs will not be required to automatically 
relocate to an EU Member State.66 Instead, ESMA will be entrusted with broad powers to 
determine the systemic significance of the third-country CCP in question. If ESMA, in 
agreement with the relevant central banks, concludes that additional requirements will not 
be enough to guarantee financial stability, the third-country CCP will be denied recognition. 
It will be required to relocate in the EU and to obtain an EU authorisation.67 To be able to 
carry out the task as a central bank of issue as per the proposed EMIR II, on 23 June 2017, 
the ECB made a Recommendation for the amendment of Article 22 of its Statute so that 
clearing systems for financial instruments are brought within its remit of regulatory powers 
alongside clearing and payment systems.68  

                                          
60  Ibid.; Amendment of pending proposal for a Regulation amending Regulation (EU) No 1095/2010 establishing a 

European Supervisory Authority (European Securities and Markets Authority) and amending Regulation (EU) No 
648/2012 as regards the procedures and authorities involved for the authorisation of CCPs and requirements for 
the recognition of third-country CCPs (EMIR II Commission's proposal), Brussels, 20.9.2017 COM (2017) 539 
final 2017/0136 (COD). 

61  European Commission (2017) Proposal COM (2017) 331 final, pp 11 -12, (above n 58). 
62  Commission Staff Working Document. (2017), pg 12, (above n 42). 
63  European Commission (2017) Proposal, COM (2017) 331 final (above n 58). See further, PWC. (2017) Hot Topic: 

Getting Ready for EMIR II at https://www.pwc.co.uk/financial-services/assets/pdf/hot-topic-getting-ready-for-
emir-ii.pdf. 

64  PWC (2017) (above n 63). 
65  European Commission. (2017) Proposal for a Regulation of the European Parliament and of the Council amending 

Regulation (EU) No 1095/2010 establishing a European Supervisory Authority (European Securities and Markets 
Authority) and amending Regulation (EU) No 648/2012 as regards the procedures and authorities involved for 
the authorisation of CCPs and requirements for the recognition of third-country CCPs COM/2017/0331 final 
(Strasbourg, 13.6.2017) 2017/0136 (COD). 

66  Deloitte. (2017), pg 5, (above n 35). 
67  Ibid., pg 5; the proposed Article 25 (2c), EMIR. European Commission (2017) Proposal, COM (2017) 331 final, 

(above n 58).  
68  European Central Bank, Recommendation for a Decision of the European Parliamnet and of the Council amending 

Article 22 of the Statute of the European System of Central Banks and of the European Central Bank 
(ECB/2017/18), C212/14 OJ L (1.7.2017). 

https://www.pwc.co.uk/financial-services/assets/pdf/hot-topic-getting-ready-for-emir-ii.pdf
https://www.pwc.co.uk/financial-services/assets/pdf/hot-topic-getting-ready-for-emir-ii.pdf
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4. CRITICAL OVERVIEW 

4.1. Is the sliding scale in the right direction?  
With the introduction of a sliding scale for the supervision of potentially systemic third-
country CCPs, a serious attempt has been made to ensure that EU supervision is 
proportionate to the risks posed by third-country CCPs.69 The proposed sliding scale is based 
on a set of different criteria which will reflect the varying degrees of systemic significance of 
CCPs. Existing EMIR supervisory arrangements evolving around the legal concepts of 
equivalence and recognition will continue to apply to Tier 1 CCPs. Tier 2 CCPs will be subject 
to additional requirements. Relocation will be required only as last resort.70 A further 
advantage of the recommended supervisory framework is that it will enhance the supervisory 
capabilities of EU authorities in addressing risks proactively. Proactive crisis management is 
essential to ensure the continuity of the critical functions of market infrastructures. Such a 
proactive approach would ensure greater consistency between the proposed recognition and 
supervisory framework of CCPs with currently proposed EU legislation on CCP recovery and 
resolution and it would attune the EU legal framework with relevant international standards 
developed by the Financial Stability Board (FSB).71 The proposed treatment of certain third-
country CCPs as systemic will also help restore a level playing field in the EU.  

The proposed sliding scale tries to balance out two conflicting policy considerations: On the 
one hand, the need to enhance the capacity of EU regulators to oversee CCPs in order to 
preserve financial stability and, on the other hand, the desirability of preserving the efficiency 
and smooth functioning of financial market infrastructures. Nevertheless, one needs to be 
mindful of certain unintended consequences. For example, the cost of compliance is likely to 
increase in the case of Tier 2 CCPs as they would be subject to requirements that apply to 
EU and foreign providers of clearing services. In addition, the relocation requirement is bound 
to have an impact on scale efficiencies and it may propel market fragmentation, as it would 
set a limit to cross-border clearing volumes.  

4.2. Is the introduction of a relocation requirement sound?  
In response to emerging systemic risks, the ECB should be able to monitor effectively the 
increasingly complex landscape of financial market infrastructures. To that end, it is essential 
to have in place a system of supervisory powers and a consistent set of criteria for the 
evaluation of the systemic significance of emerging risks in the euro area.72 Moreover, this 
set of criteria should apply irrespective of the status of the financial institution providing the 
function in question as an acknowledgement of the fact that nowadays infrastructural services 
like, for instance, central clearing are provided by banks and non-banks.73 More generally, 
the ECB should be able to exert enough influence to preserve price stability while maintaining 
a level playing.74 The proposed introduction of a relocation requirement as a measure of last 
resort for systemic third-country CCPs seems to address those concerns especially if followed 

                                          
69  Proposal European Commission (2017) Proposal, COM (2017) 331 final, pp 14-15, (above n 58). 
70  Ibid. 
71  Financial Stability Board. (2014) Key Attributes of Effective Resolution Regimes for Financoial Institutions at 

http://www.fsb.org/wp-content/uploads/r_141015.pdf. The objective of the CCP Recovery and Resolution 
proposal is to ensure that authorities are appropriately prepared to address a failing CCP, safeguarding financial 
stability and limiting taxpayer costs. See, Proposal European Commission (2017) Proposal, COM(2016) 856 final, 
pg 7, (above n 58). 

72  European Commission, Proposal COM(2017) 331 final, pg 24 (above n 4) enlisting four objective criteria on the 
basis of which ESMA will be evaluate the systemic significance of third-country CCPs to qualify as ‘Tier-2’ CCPs. 

73  Tumpel-Gugerell, G. (2007) pg 5, (above 18). 
74  Jenkinson, N. (2007) pg 42, (above n 21) considering the challenges of central banks in general.  

http://www.fsb.org/wp-content/uploads/r_141015.pdf
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with the amendment of Article 22 of the ESCB and the ECB Statute as proposed in the 
relevant ECB Recommendation. 

In the past, the ECB had tried to move important clearinghouses in the EU unilaterally on the 
basis of the Eurosystem Oversight Policy Framework of the 5th of July 2011. Specifically, it 
required CCPs involved in euro-denominated clearing to be legally incorporated and have full 
managerial and operational control in the euro area. This attempt failed. In United Kingdom 
of Great Britain and Northern Ireland v European Central Bank, the ECJ annulled the 
Eurosystem Oversight Policy Framework in favour of the UK on the grounds that the ECB 
does not possess the power to regulate clearing systems for financial instruments.75 
Nevertheless, in the same decision the ECJ crucially clarified that the simplified procedure of 
Article 129(3) of the TFEU empowers the European Parliament and the Council to amend 
Article 22 of the Statute of the ESCB upon the recommendation of the ECB or the proposal 
from the European Commission.76 The introduction of relocation requirements as a measure 
of last resort for third-country systemic CCPs involved in the clearing high volumes of euro-
denominated transactions will enable the ECB to take better control of systemic risks and to 
be more effective in its role as the issuing central bank of the single currency, especially if 
coupled with the amendment of Article 22 of the Statute as per the relevant ECB 
Recommendation. 

Nevertheless, the introduction of a relocation requirements comes with certain pitfalls. 
Although costs are difficult to quantify with certainty at this early stage, if they prove to be 
too high, the introduction of relocation elements is likely to have three unintended 
consequences. The first one is that UK-based CCPs may be driven away from mainland 
Europe.77 In the face of relocation requirements and other obstacles, they may choose 
instead to continue providing euro-denominated clearing services by moving their business 
to an overseas jurisdiction. Jurisdictions, which already benefit out of the equivalence 
framework like, for example, New York appear to offer an attractive proposition.78 The second 
one is that euro may no longer be perceived as an attractive currency for the clearing of 
transactions in financial instruments to the detriment of plans to turn euro into a global 
reserve currency. Third, EU banks may find it difficult in the future to access liquid trading 
and to avail themselves for margin pool benefits.79  

4.3. Future challenges and recommendations 
Even though the proposed reform is in principle sound, there are challenges ahead. These 
challenges primarily derive from the formidable and potentially precarious dynamic between 
two conflicting policy considerations. The first policy consideration is the promotion of 
financial stability and market integrity in the euro area which calls for relocation of systemic 
CCPs in the euro area as a measure of last resort. The second policy consideration is the 
desirability to ensure a smooth transition towards a post-Brexit market environment that will 
continue to allow agglomeration in central clearing so that everyone benefits out of the 
creation of economies of scale. 

If UK-based CCPs are eventually required to relocate in the EU in view of their systemic 
significance, the first challenge that the EU is likely to encounter is that of foreign traders 

                                          
75  Case T-496/11 (above n 13). 
76  Case T-496/11, paras 108-109 (above n 13). 
77  European Research Centre for Economic and Financial Governance. (2017) pg 45, (above n 31).  
78  Lannoo (2017), pg 10, (above n 38). 
79  See notably Alex Barker and Jim Brunsden, ‘EU plan to curb City’s euro clearing set to be flashpoint in Brexit 

talks’ Financial Times (16 December 2016) 1. 
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finding trading in euro less attractive.80 Granted the long-term euro area ambition to turn 
the euro into a globally competitive currency and a global reserve currency and to transform 
mainland Europe into a world-leading financial hub, this parameter should be taken very 
seriously into consideration in designing the supervisory framework of third-country CCPs 
post-Brexit. To that end, steps should be taken to harness a competitive environment. 
Progress with the creation of a Capital Markets Union is expected to boost competitiveness 
but this will not be enough. Competitiveness also requires improvements in the effectiveness 
of supervisory mechanisms, capital and liquidity requirements to be kept at safe levels, a 
harmonised system of taxation and policies that are innovation and technology friendly.81 

According to the ecosystem argument, the City of London global financial environment is 
unparalleled due to cultural differences, the English legal system, the English language 
currently used in the trade, the presence of a well experienced regulators, economies of 
scale, scope and information sharing.82 If the ecosystem argument is valid, then CCPs 
business will be difficult to relocate without a substantial or even a prohibitive increase of the 
cost of the financial services currently provided in the UK.83 France and Germany which are 
frequently cited as the most important OTC trading places in the EU are simply too small to 
match the margin pool benefits currently available in the UK. As long as they remain small, 
there is nothing to warranty that euro-denominated trades will be relocated in the EU instead 
of moving elsewhere as, for example, in New York, which has been granted equivalence in 
2016 and it is already a big enough market.84  

The City of London environment may be unique but from that it does not follow that it cannot 
be replicated. Quite apart from the fact that investors are free to choose English as their 
language and English law and English courts for their private law and commercial law disputes 
irrespective of their domicile, the history of the making of the City of London is pretty 
instructive of how this might be repeated in the future. As with all other manmade creatures 
of legal engineering and institutional design, all it requires is political commitment and an 
endearing upheaval of top down EU legal reforms akin to the wave of British reforms of the 
conservative government in the late 70’s and early 80’s that led to the Big Bang in the City 
of London and its transformation into the world leading global hub of financial services 
(including clearing) that is today.85 To be sure, in the case of the EU the time horizon for a 
reform of such magnitude is very narrow but, on the other hand, the timing seems to be 
right. The capabilities of ESAs are fast growing and they becoming better overtime.86 Legal 
                                          
80  Scarpetta, V., Booth, S. (2016) How the UK’s financial services sector can continue thriving after Brexit. Open 

Europe Report 10/2016, pg 53, at  http://openeurope.org.uk/intelligence/britain-and-the-eu/how-the-uks-
financial-services-sector-can-continue-thriving-afterbrexit; Standard & Poors. (2016)  Requiring Euro-
Denominated Contracts’ Clearing within the EU would be Disruptive but could have limited impact on Ratings, 
17 November 2016, at  

 https://www.globalcreditportal.com/ratingsdirect/renderArticle.do?articleId=1758126&SctArtId=408068&from
=CM&nsl_code=LIME&sourceObjectId=9876220&sourceRevId=3&fee_ind=N; European Research Centre for 
Economic and Financial Governance. (2017) pg 47, (above n 31). 

81  European Research Centre for Economic and Financial Governance. (2017) pg 68, (above n 31) for a 
comprehensive summary of policy recommendations. 

82  European Research Centre for Economic and Financial Governance. (2017) pp 50-51, (above n 31) (the 
‘ecosystem argument’ is discussed in the context of hard Brexit scenario to support the claim that hard Brexit 
would be detrimental to both the UK and the EU).  

83  UK based CCPs with subsidiaries in mainland Europeare expected to be less affected compared to those currently 
pursuing their business activities via branches. European Research Centre for Economic and Financial 
Governance. (2017) pg 51 (above n 31). 

84  Pending the creation of an ecosystem comparable to the UK regime, New York will remain an attractive 
destination because its legal culture shares many points in common with English law which happens to be the 
most favourable choice of law for the issuance of OTC derivatives. European Research Centre for Economic and 
Financial Governance. (2017) pg 46 (above 31). 

85  Gower, L. C. B. (1988). “Big Bang” and City Regulation. The Modern Law Review, 51(1), 1-22. 
86  Moloney, N. (2016). International financial governance, the EU, and Brexit: the ‘agencification’of EU financial 

governance and the implications. European Business Organization Law Review, 17(4), 451-480, pg 462.  
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uniformity and with that legal certainty and predictability are fast improving too.87 
Fragmentation remains a barrier to the creation of a concentrated European financial centre 
but progress with the creation of a Capital Markets Union will mitigate this problem.88 
Furthermore, the equivalence framework of the European Commission could be deployed as 
a temporary measure to buy out time that will be required to put such an ambitious plan of 
action into motion. 

In any rate, assuming that the UK will be granted equivalence status by the European 
Commission, the colossal size of euro-denominated clearing in the UK and its systemic 
salience for the euro area calls for a legal framework of cross-border supervision and 
regulation that is comprehensive, certain, predictable, durable and, perhaps, most 
importantly, resilient over political pressure. EU equivalence does not fit that picture. 
Accordingly, a third challenge for the European Commission would be to address those 
pitfalls. This would require moving beyond current attempts to harmonise and improve the 
consistency of the European Commission’s determinations about equivalence and to even 
consider its replacement.  

Equivalence is but one amongst a range of different instruments that are currently in 
operation around the world for the effective management of cross-border cooperation and 
coordination. The relevant 2015 Report of the International Organisation  of Securities 
Commissions (IOSCO) enlists five different approaches:89 (a) The national treatment 
approach currently practised in the US and requiring foreign firms to be subject to the same 
treatment as domestic financial firms (b) a regulatory approach based on exceptions, where 
the focus is on selected aspects of cross-border activity of foreign firms to which certain 
exceptions apply (e.g. Japan); (c) passporting which presupposes an international treaty and 
an agreement on a common set of rules for the operationalization of a single authorisation 
regime (e.g. Asia Region Funds Passport initiative) and; (d) international agreements aiming 
to reduce overlaps and enhance regulatory supervision (e.g. EU-Switzerland Non-Life 
Insurance Agreement). To be sure, all these approaches work within their own limitations. 
That being said, the national treatment approach as, for example, it is currently practiced in 
the US seems to be more transparent, simpler and more durable over time.90 It also seems 
liable to keep market disturbance to a minimum because, under this scheme, EU authorities 
can undertake the oversight of UK based CCPs, while the latter can continue providing euro-
denominated clearing from the City.91  

The third challenge relates to the enhanced role of ESMA. According to the proposals currently 
on the table, ESMA is going to have broad powers regarding the recognition and supervision 
of third-country CCPs. This is bound to create uncertainty especially for the treatment of Tier 
2 CCPs at least initially for the time it will take ESMA to provide guidance on how it intends 
to exercise its authority.92 Moreover, one should not lose sight of the fact that even though 

                                          
87  Tridimas, T. (2011), “EU financial regulation: federalization, crisis management, and law reform”, in: P. Craig 

and G. de Burga (eds.), The evolution of EU Law, 2011, pp 783-803. 
88  See: European Commission. (2015) Green Paper: Building a Capital Markets Union. (Brussels, 18.2.2015) 

COM(2015) 63 final; Sapir, A., Schoenmaker, D., & Véron, N. (2017). Making the Best of Brexit in Finance: The 
EU27 Side. Bruegel Policy Brief, pg 4 et seq at http://bruegel.org/wp-
content/uploads/2017/02/Bruegel_Policy_Brief-2017_01-090217.pdf; European Research Centre for Economic 
and Financial Governance. (2017) pg 48, (above n 31). 

89  IOSCO Task Force on Cross-Border Regulation, Final Report FR23/2015 September 2015 pp. 7-12 (discussing 
the national treatment approach at http://www.iosco.org/library/pubdocs/pdf/IOSCOPD507.pdf ; European 
Commission. (2017), SWD(2017) 102 final, pg 6, (above n 42).  

90  Ibid., at pg 40 (offering a summary of the advantages and disadvantages of the national treatment approach at 
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD507.pdf ; European Commission. (2017), SWD(2017) 102 
final, pg 6, (above n 42).  

91  European Research Centre for Economic and Financial Governance. (2017), pg 65, (above n 31). 
92  Deloitte (2017), pg 5, (above n 35). 
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these powers are still officially dressed up as ‘technical’ in nature and ‘advisory’ to the 
European Commission, the exercise of those powers involves considerable discretion, the 
accommodation of which may once again test the limits of the Meroni doctrine with 
unpredictable legal consequences and possibly reputational costs for ESMA.93 This being the 
case, placing ESMA (EU agencies more generally) in a proper constitutional footing is 
recommended. 

  

                                          
93  Georgosouli, A. (2016). Regulatory Incentive Realignment and the EU Legal Framework of Bank Resolution. 

Brooklyn Journal of Corporte Financial & Commerial Law, (10(2)), 343, pp 367-370. 



Brexit, financial stability and the supervision of clearing systems 
 

PE 614.215 23  

5. CONCLUSION 
This paper examined the evolution of the supervisory framework of third-country CCPs in the 
EU making special reference to the treatment of risks associated with the imminent 
withdrawal of the UK from the EU (Brexit). The proposed amendments are in the right 
direction. The EMIR II legal framework will be more proportionate and risk based. The 
granting of more powers to ESMA is also expected to be instrumental to the implementation 
of a more proactive approach to cross-border financial crisis management. The introduction 
of a relocation requirement as a last resort for systemically significant third-country CCPs will 
also be a welcome development because it will bring those CCPs under the direct supervision 
of the ECB.  

Nevertheless, there are still challenges ahead. An unintended consequence of the relocation 
requirement might be to drive a substantial part of euro-denominated clearing to an overseas 
jurisdiction that has been granted equivalence instead of mainland Europe. The EMIR II 
framework will continue to evolve around the legal concept of equivalence but the 
equivalence framework of the Commission is by its very inception neither resilient over 
political pressure nor necessarily durable over time to be able to provide a reasonably stable 
mechanism for the long term management of cross-border systemic risks. Last but not least, 
the accommodation of the enhanced powers of ESMA are likely to call for more creative 
interpretations of the Meroni doctrine in the future with unpredictable legal consequences. 

In response to those challenges the following recommendations were made. As long as it is 
desirable to keep the existing high volume of euro-denominated clearing and to attract the 
relevant business in mainland Europe, a more comprehensive package of measures will be 
required to turn the single market into a world-leading hub for capital markets. There is no 
magic way to do this but thankfully the EU will not have to reinvent the wheel. It can learn 
from the experience of those who did it first, in this particular case the UK, by finding out 
how almost forty years ago Great Britain turned the City of London into the unique ecosystem 
of financial services that it is today. The equivalence framework should also be reconsidered 
so that it becomes more resilient and stable over time. Treaty amendments also 
recommended to place the mandate and powers of ESMA on a proper constitutional basis as 
this would befit its enhanced supervisory role for the smooth and safe functioning the Capital 
Markets Union. 
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	Executive SUMMARY
	 The size and cross-border relevance of euro-denominated clearing services in the UK raise salient financial stability and monetary policy concerns for the euro area.
	 The imminent withdrawal of the UK from the European Union has been a catalyst for the current reform of the EU legal framework for the supervision of third-country CCPs.
	 Brexit imposes particular risks :
	a) It will increase transaction costs. 
	b) In the absence of a comprehensive policy to make the euro area an attractive place for the migration of euro-denominated clearing services, it may drive central clearing services overseas.
	c) If transaction costs are high, it will be very difficult to sustain the currently large volume of euro-denominated clearing transactions. If this happens, attempts to turn the euro into a global reserve currency will be undermined. 
	d) The cross-border oversight of systemic CCPs will become more difficult.
	 Brexit risks are real but nevertheless manageable over time for mainly the following reasons:
	a) Both the EU and the UK will remain committed to international regulatory convergence.
	b) The UK legal framework and overall supervisory appoach will continue to be consistent with EU requirements taking into account the ‘Great Repeal Bill’ currently discussed in the UK Parliament.
	c) The relocation requirement can be satisfied by opening up subsidiaries in the euro area.
	 The proposed EMIR II legal framework regarding the supervision of third-country CCPs is in principle sound. It is more forward looking, risk-based and proportionate compared to EMIR. Furthermore, the introduction of a relocation requirement as a measure of last resort will enhance existing ECB capabilities to monitor systemic CCPs.
	 At the same time there are challenges ahead. Specifically :
	a) An unintended consequence of the relocation requirement might be to drive euro-denominated clearing to an overseas jurisdicition that has been granted equivalence instead of mainland Europe. 
	b) The proposed EMIR II framework will continue to evolve around the legal concept of equivalence but equivalence is by its very inception neither resilient over polical pressure nor durable enough to provide a reasonably stable mechanism for the long term management of cross-border systemic risks. 
	c) The enhanced powers of ESMA are likely to strech the already overstreched boundaries of the Meroni doctrine and, consequently, expose ESMA to legal risk.
	 In response to those challenges the following recommendations were made :
	a)  As long as it is desirable to keep the existing high volume of euro-denominated clearing and to attract the relevant business in mainland Europe, a more compehensive package of measures will be required to turn the euro area into a world-leading hub for capital markets. 
	b) Treaty amendments are recommended to place the mandate and powers of ESMA on a proper constitutional basis.
	c) The Commission should consider changing the existing equivalence framework into a more stable mechanism of cross-border systemic risk management.
	1. Introduction
	This paper examines the existing supervisory framework of third-country Central Countrparties (CCPs) in the European Union (EU) and future implications following the imminent withdrawal of the United Kingdom (UK) from the EU. It begins with an overview of the nature of CCPs and their growing importance of the UK-based CCPs in the euro area due to their conspicuous involvement in euro-denominated clearing transactions. It explores the correlation between monetary policy and payment systems and overviews legal aspects of the UK withdrawal from the EU in the event of a hard Brexit scenario. Against this backdrop, it considers the evolution of the supervisory framework of the third-country CCPs in the EU taking into account the equivalence framework of the European Commission, the relevant provisions of the European Market Infrastustrure Regulation (EMIR) and the proposed EMIR II framework. It outlines existing and future challenges and concludes with certain recommendations. The key message of this paper is that, even though the proposed reform goes in the right direction, a more comprehensive package of measures will be required to cement the regulatory and supervisory capabilities of EU authorities, preserve the existing high volume of euro-denominated clearing transactions and ensure that the majority of clearing businesses will not be driven away from mainland Europe.
	2. legal and policy issues
	2.1. The nature of CCPs and their growing importance in the single market
	2.2. The nexus between monetary policy and payment systems
	2.3. The UK withdrawal from the EU & the hard Brexit scenario

	A clearinghouse, which is also known as Central Counterparty (CCP), performs clearing intermediation services in the following way: Once the parties agree on the terms of a transaction (e.g. a derivatives contract), the transaction is registered with a CCP and the CCP acts as middleman between the buyer and the seller. A CCP protects its position by taking collateral from each party to the transaction known as ‘margins’ and by creating a ‘default fund’ through contributions from its members to meet losses that exceed the margins held. This form of intermediation ensures that the contract shall be performed as agreed by the parties and in a timely fashion.  
	CCPs are perceived as low-risk counterparties because they are subject to capital buffers, risk-sharing arrangements among their CCPs members and enhanced management practices as well as other regulatory requirements. CCPs improve market transparency and they are conducive to financial stability and market efficiency and liquidity. By becoming the prime counterparty for the seller and the prime counterparty for the buyer through the function of multilateral netting and the mutualisation of incurred losses, CCPs mitigate counterparty risks and reduce the volume of open net exposures. In addition, they harness market confidence because neither of the parties to a transaction will have to worry about counterparty default. CCPs come with benefits but they also bear risks. For example, as the volume of trading cleared centrally increases, so it does the degree of credit, liquidity and operational risks concentrated in CCPs rendering CCPs themselves potential sources of systemic risk. The concentration of risk makes the failure of one or more CCPs a major threat to the stability of the entire financial system. 
	CCPs are of increasing significance in the EU. Ever since the entry into force of EMIR and the imposition of a legal obligation to clear eligible Over-The-Counter (OTC) derivatives centrally, CCPs cross-border activity increased dramatically. Despite the growth of central clearing, the number of CCPs remained stable. Currently, 17 CCPs are headquartered in the EU and authorised by EMIR, whereas 28 third-country CCPs have received recognition under EMIR’s equivalence procedures. Moreover, the greatest volume of euro-denominated transactions are cleared through CCPs which are based in the UK.
	The monetary policy of the euro area lies with the Eurosystem and according to Article 3(1)(c) of the Treaty on the Functioning of the European Union (TFEU) is an exclusive EU competence. According to Article 127(1) TFEU, the primary objective of the Eurosystem is that of price stability in the Eurozone. Strictly speaking, financial stability is not part of the constitutional mandate of the European Central Bank (ECB) and, therefore, it does not bear the status of core competence as those enlisted in Article 127(2). The financial stability is a task conferred upon the ECB by means of EU Secondary legislation –specifically, the Single Supervisory Mechanism Regulation (SRMR) and in accordance with Article 127(6). As a macroprudential regulator, the ECB is endowed with macro-prudential powers to carry out the supervision of systemic banks in the euro area and it has responsibility in the pre-insolvency stage of their resolution.
	The Eurosystem is currently the owner and operator of a second-generation real-time gross settlement system for cross-border payments between commercial banks located in the euro area. This system comprises two platforms: TARGET2 for the settlement of payments and TARGET2 Securities for the settlement of securities. According to Article 22 of the  European System of Central Banks (ESCB) and the ECB Statute, the ‘ECB and national central banks may provide facilities, and the ECB may make regulations, to ensure efficient and sound clearing and payment systems within the Union and with other countries.’ The exact scope of Article 22 of the Statute has been a matter of dispute. In the landmark case United Kingdom of Great Britain and Northern Ireland v European Central Bank, the European Court of Justice (ECJ) excluded CCPs from the regulatory competence of ECB noting that securities do not constitute payment although they may be regarded as being the subject matter of a transaction that gives rise to a fund transfer. The decision of the ECJ was based inter alia on the combined reading or Article 127(1) and (2) of TFEU with Article 22 of the ECB Statute. It was supported by the legal concept of ‘payment’ in the context of Article 63(2) TFEU according to which payment includes the “cash” leg of clearing operations but falls short from also including the “securities” leg of the clearing operations of a CCP. The ECJ also took into account the definition of the term ‘payment system’ adopted in the Payment Services Directive.
	Monetary policy and payment systems are closely intertwined. To appreciate their interaction, it helps to look into the historical evolution of core functions of central banks as the bankers’ bank, as well as the role of central banks in monetary policy and the preservation of financial stability. 
	Central banks are the providers of the ultimate settlement in the payment system. To maintain confidence over the settlement asset as a store of value and as a unit of account, the central bank has every incentive to control closely the terms on which its banknotes are made available to the banking system. This control lies at the heart of the traditional monetary policy objective of central banks. Suppose that a central bank prints more and more of its banknotes. If this is not matched with increasing demand for the banknotes of the central bank, the value of the banknotes will decrease, eventually the banknotes of the central bank will not be treated, as “safe” and confidence over the settlement asset will be undermined. The nexus between monetary policy and payment systems often creates tension as, for example, when any increase in the total supply of reserve balances for payment purposes interferes with price stability as a key objective of monetary policy. Nevertheless, central banks have developed tools to safeguard price stability without compromising the smooth functioning of the payment system. For instance, nowadays a distinction is drawn between, on the one hand, the provision of day-to-day liquidity and, on the other hand, the provision of credit for the implementation of monetary policy.
	Payment systems, central counterparties and central securities depositories make up the mosaic of post-trade financial market infrastructure of the single market. A reliable payment system for the distribution of the ultimate asset is a fundamental prerequisite of financial stability and for the effective implementation of monetary policy. Payment systems are susceptible to a wide range of risks – most notably - credit risk, liquidity risk, operational risk and legal risk. The materialisation of any of those risks can trigger the disruption of the payment system causing wider liquidity and credit problems. The execution of a payment obligation requires a fund transfer. The latter is not possible without clearing and settlement. While clearing warrantees that cleared transactions will be honoured, settlement describes the completion of transactions or the completion of a processing with the aim of discharging the obligations of the parties through the transfer of funds or securities. Conversely, clearinghouses are not able to perform their function unless they have access to a payment system and a securities settlement system. While the former is necessary for the transfer of liquid assets, the latter is essential for the transfer of ownership of traded securities and their custody. 
	Given the inter-connectedness of payment with clearing, the smooth operation of payment systems in part depends on the smooth functioning of the clearing services currently provided by CCPs. Concentration and globalisation are essential to a thriving clearing industry but, at the same time, these features are also complicit in increasing market interconnectedness with systemic implications. Given the high volume of clearing in foreign currencies and their conspicuous interdependence with other segments of the financial systems, it is paramount that CCPs have the capacity to manage liquidity risks and have access to central bank services. To pre-empt disruptions to the payment system as a result of disturbances in the transfer of liquid assets or securities associated with the operations of UK-based CCPs involved in high volumes of euro-denominated clearing, the ECB and the Bank of England signed up a mutual Agreement to extend the scope of their standing swap line in order to facilitate the provision of multi-currency liquidity support to CCPs in the UK and the euro area coupled with enhanced exchange of information and cooperation arrangements.
	The EU legal framework of financial regulation is based on the Treaty objective for the creation of a single market and the fundamental freedoms of free movement of capital, free movement of services and freedom of establishment. The financial crisis of 2008 precipitated a legal reform of such a magnitude that it changed dramatically the institutional design of EU regulation and supervision. Notable developments include the creation of three European Supervisory Authorities - the European Banking Authority (EBA), the European Securities and Markets Authority (ESMA) and the European Insurance and Occupational Pensions Authority (EIOPA)- focusing respectively on the banking, the securities and the insurance sectors - the centralisation of prudential supervision and financial crisis prevention and management for euro area countries participating in the Banking Union and a far more harmonised legal framework of EU financial regulation. Member States benefit out of this advanced legal and institutional framework and the concomitant system of passporting rights as long as they continue to remain members of the EU.
	Although it is meant to be permanent, membership in the EU is not irreversible. Article 50 of the TFEU provides for a mechanism of withdrawal. According to this mechanism, a Member State must inter alia notify the European Council and negotiate the terms of its withdrawal with the European Union. Agreement must be reached within two years with the possibility of extension subject to the agreement of all parties concerned. The UK invoked Article 50 of TFEU. The withdrawal procedure was triggered on 29 March 2017 and the UK is scheduled to leave on 29 March 2019. Since March 2017, a European Union (Withdrawal) Bill was introduced to the British Parliament. The Withdrawal Bill aims inter alia to (a) repeal the European Communities Act 1972, (b) to put an end to the supremacy of EU law over UK law, (c) convert EU law into domestic law and (d) to enable domestic law to reflect the content of a withdrawal agreement under Article 50 of TEU once the UK leaves the EU. 
	At this early stage of development, it is difficult to predict with certainty whether there will be an agreement between the UK and the EU as well as the specific terms of this agreement. Although market integration and the rise of the multi-speed Europe would have been unimaginable without an element of cherry-picking on the menu, it is equally true that the mutation of the UK into a ‘third-county’ is historically unprecedented and that so far cherry-picking has never being offered to a high impact third-country and former Member State like the UK. This being the case, the remaining of this analysis will proceed on the basis of a hard Brexit scenario. According to this scenario, the UK withdraws without any transitional agreement, becomes a third-country and, as a result, it can no longer benefit from passporting rights, although in the future it might benefit out of obtaining equivalence status, based on a decision and subject to the absolute discretion of the Commission.
	Quite apart from the EMIR central clearing obligation over eligible OTC derivatives, the increase in the volume of euro-denominated transactions by CCPs domiciled in the City of London can be attributed to the following two factors. On the one hand, the membership of the UK in the EU and, on the other hand, the arguably unique ecosystem of the City of London which offers access to the certainty of a business-friendly and cosmopolitan common law jurisdiction and the security of oversight and regulation by highly experienced supervisory authorities. When the UK exits the EU, the first one of the two components that made the UK such an attractive place of business for the provision euro-denominated clearing services – namely, that of EU membership will be lost. 
	As passporting rights will no longer be available, UK-based CCPs will be treated as third-country CCPs and, hence, be subject to the Commission’s equivalence regime. If equivalence is not granted and UK-based CCPs are not recognised as per relevant EMIR requirements (or for the lengthy period of time that it will be required for the Commission to make a determination about equivalence), UK-based CCPs will not be able to provide their services to their EU clearing members and clients, unless they move their business in the EU. As a rule, this involves taking steps to establish a legal entity in one or more Member States and obtain authorisation. 
	With the loss of passporting rights, it is highly likely that existing portfolio efficiencies will be eroded causing margin pool benefits currently available by UK CCPs to evaporate. Transactions costs will also increase taking the form, for example, of ‘switch trades’ for EU based counterparties and for transactions cleared outside the EU, as they will have to reopen and clear them in EU based CCPs in order to comply with relevant EU law central clearing requirements. As the cost of mandatory euro-denominated central clearing will go up, the number of parties choosing euro as the currency for their transactions will drop down. In their attempt to continue offering comparable clearing services at competitive prices, UK-based CCPs will have to migrate elsewhere. The fragmented and comparably small size of the market landscape in mainland Europe seems to suggest that especially those UK-based clearing houses with no subsidiaries in Europe may choose to migrate overseas and, in particular, in countries which have been granted already equivalence status (e.g. US) because these markets are big enough to allow the creation of the requisite level of margin pool benefits through portfolio efficiencies.
	The conversion of the UK from a Member State to a third-country is not expected to reduce market interdependence but it will make the cross-border supervision of (systemic) third-country CCPs more challenging, as long as supervisory inconsistencies, problems of coordination and difficulties in accessing relevant information persist. To be sure, the ECB and Bank of England Agreement for the facilitation of multi-currency liquidity support to CCPs and for enhanced cooperation and exchange of information is meant to address those problems. Nevertheless, when this Agreement was entered into force, the Bank of England was the central bank of a Member State and a member of the European System of Central Banks, and not a central bank of a third-country of uncertain (for the time being) equivalence status. In other words, it was a mechanism that was designed to address cross-border issues of financial crisis prevention and management between the ECB and a central bank of another Member State and not between the ECB and the central bank of a third-country. Granted that the UK CCPs will no longer be subject to the supervisory and regulatory framework of EU CCPs under EMIR, the terms of this Agreement will have to be renegotiated so that they are adapted to the new reality.
	The risks described above are real but the devastating consequences of their materialisation should not be blown out of proportion to the extent in which they overstate the differences between the EU and the UK legal frameworks and regulatory approaches and as long as they are manageable by the industry.
	The existing UK supervisory and regulatory framework is very sophisticated, consistent with international standards and compliant with EU law. This is unlikely to change dramatically post-Brexit for mainly two reasons: First, and as it is evident from the content of the Great Repeal Bill, the UK as a third-country will have an incentive to remain as close as possible to EU law for otherwise any prospect for a favourable and stable equivalence deal will be put into jeopardy. Second, the UK (like the EU) will continue to be committed to the promotion of international regulatory convergence according to soft-law standards in this field namely the same set of soft-law standards that set the tone for policy and legal developments in the EU. Turning now, on the industry capabilities to manage transition and post-Brexit implications of the UK withdrawal from the EU, it should be noted that any EU relocation requirement may be satisfied by UK based CCPs by keeping the headquarters in the UK and moving Euro-denominated currency trades to existing or newly established subsidiaries located in euro area Member States. 
	That being said, the psychological dimension of Brexit should not be ignored. Even if one were to assume that impact of hard Brexit would be less dramatic than expected, prevailing official risk perceptions speak volumes about the luck of trust that underpins EU-UK relationships since the invocation of the withdrawal procedure of Article 50 of TFEU. Mistrust is a major problem. It dents the spirit of cooperation and undermines mutual reliance as it creates incentives for isolation and introversion namely sub-optimal attitudes to the treatment on transnational systemic threats especially at times of emergency. A practical implication of this might be that the current efforts of the UK government to incorporate EU legislation into domestic law post-Brexit may not be enough to secure the granting of equivalence status in the near future.
	3. tHE SUPERVISION OF THIRD-COUNTRY CCPS IN THE EU
	3.1. The equivalence framework of the European Commission
	3.2. The supervision of third-country CCPs under EMIR
	3.3. Some notable challenges and proposal for EMIR II

	Equivalence is a piece of legal engineering for the management of cross-border activities. Equivalence is not granted, unless the European Commission is satisfied that third-country jurisdictions adhere to, implement and enforce the same high standards of financial regulation and supervision as those of the EU. A determination about the equivalence of a foreign regulatory framework with its European counterpart entails a careful balancing exercise. It involves taking into account the promotion of wider Treaty objectives without ignoring the desirability of international regulatory convergence. In making such determinations, the European Commission receives technical advice from the European Supervisory Authorities and, where appropriate, it may also take into account reports of international organisations and input from other stakeholders. In relation to the supervision of third-country CCPs, the European Commission has drawn recently a distinction between low impact and high impact jurisdictions as an acknowledgement of the fact that the granting of equivalence in some third countries may involve taking up more supervisory and regulatory risks for EU authorities compared to others. In the same spirit, the European Commission recommends ‘introducing specific thresholds, which would justify more proportionate treatment of some “lower impact” jurisdictions’. 
	Third-countries may express an interest in being considered for equivalence but they are not entitled to receive a positive determination even when all necessary requirements obtain. The outcome of such a determination depends entirely on the discretion of the European Commission. More generally, the relevant implementing act of the European Commission may be granted in full or in part, it may be permanent or temporary or subject to certain conditions. In all those cases, it may be later adjusted or may be even withdrawn or terminated.
	In theory, equivalence comes with three advantages. It reduces unnecessary overlaps. It allows for the application of a less burdensome prudential regime. It enables EU based market actors to access a wide range of financial services and instruments. In practice, equivalence may not be suitable in all occasions. For example, it is of limited use where third-country regulatory and supervisory frameworks are absent or rudimentary, when they are not comparably effective or they bear out different regulatory outcomes. Problems may also arise when confidence is low as to the genuineness of the commitment of third-country authorities to cross-border cooperation or when equivalence cannot provide a relatively stable framework for cross-border supervision and regulation due to frequent reviews.
	EMIR entered into force on 16 August 2012. It applies to CCPs and their clearing members, to financial and non-financial counterparties, Trade Repositories and trading venues where so provided. EMIR requires Central Counterparties to be authorised to offer central clearing services in the EU. It also introduces a legal obligation (subject to certain exceptions), according to which certain OTC derivative transactions must be cleared centrally. This clearing obligation is satisfied in two ways: The first one is by becoming a member of an EMIR authorised CCPs. The second is by becoming a member indirectly through an agent. Other requirements include risk mitigation procedures, and rules on initial and variation margins, record keeping and reporting requirements. 
	The supervision of CCPs in the EU differs depending on whether a CCP is located in a EU Member State or in a third-country (e.g. US, Japan etc.). National competent authorities are primarily responsible for the supervision of CCPs in the EU. ESMA, relevant ESCB members and other relevant national competent authorities are also involved at supervisory college level. The supervision of third-country CCPs under EMIR is governed by the so-called equivalence rules of EMIR. Specifically, third-country CCPs are prohibited from providing clearing services in the EU unless they are recognised. ESMA is directly responsible for their recognition. ESMA also assesses the compliance of the third-country CCP with macroprudential standards. A third-country CCP is recognised provided that it is granted equivalence status by the European Commission. The practical implication of recognition is not to subject the recognised third-country CCP under the supervision of EU authorities but rather to require the recognised CCP to continue to comply with the rules of its home jurisdiction.
	The EMIR recognition and supervisory framework applicable to third-country CCPs is currently under review. In June 2017, the European Commission put forward a concrete set of proposals for reforms (EMIR II), which is expected to take effect before the end of 2019.
	The planned withdrawal of the UK from the EU has been a key driver of reform as it inflamed concerns about the effectiveness of this framework. The proposal of the European Commission brings attention to a range of pitfalls with the existing EMIR supervisory framework applicable to third-country CCPs. For instance, it has been observed that the EMIR equivalence framework has created a situation, where EU based CCPs are found in competitive disadvantaged compered to recognised non-EU CCPs as the former are required to comply with stricter requirements. In addition, the EU seems to take a far more flexible and lenient approach compared to the approach adopted in other jurisdictions. The EU also seems to rely more extensively on the capabilities of foreign rules and authorities to the future detriment of the interests of CCPs established in the EU. Equivalence can also become burdensome when granted to high-impact third countries to the extent in which it will necessitate repetitive reassessments to ensure the effective monitoring of systemic risks. 
	In response to those challenges, the EMIR II proposal seeks to introduce a far more integrated framework for the furtherance of the long-term goal of a deeper and more integrated capital market in the EU. A key feature of the proposed changes is the provision of greater powers to ESMA, the European Commission and the ECB. 
	Specifically, the proposal envisages a two-Tier system of supervision for CCPs that are not domiciled in the EU. Non-systemic CCPs will be classified into Tier 1 CCPs. Potentially systemic and already systemic CCPs will fall under Tier 2 and will be subject to a sliding scale of additional prudential requirements. These requirements will reflect their systemic significance. Furthermore, they will be subject to the direct supervision of ESMA as well as relevant central banks. Tier-2 third-country CCPs will not be required to automatically relocate to an EU Member State. Instead, ESMA will be entrusted with broad powers to determine the systemic significance of the third-country CCP in question. If ESMA, in agreement with the relevant central banks, concludes that additional requirements will not be enough to guarantee financial stability, the third-country CCP will be denied recognition. It will be required to relocate in the EU and to obtain an EU authorisation. To be able to carry out the task as a central bank of issue as per the proposed EMIR II, on 23 June 2017, the ECB made a Recommendation for the amendment of Article 22 of its Statute so that clearing systems for financial instruments are brought within its remit of regulatory powers alongside clearing and payment systems.
	4. Critical overview
	4.1. Is the sliding scale in the right direction?
	4.2. Is the introduction of a relocation requirement sound?
	4.3. Future challenges and recommendations

	With the introduction of a sliding scale for the supervision of potentially systemic third-country CCPs, a serious attempt has been made to ensure that EU supervision is proportionate to the risks posed by third-country CCPs. The proposed sliding scale is based on a set of different criteria which will reflect the varying degrees of systemic significance of CCPs. Existing EMIR supervisory arrangements evolving around the legal concepts of equivalence and recognition will continue to apply to Tier 1 CCPs. Tier 2 CCPs will be subject to additional requirements. Relocation will be required only as last resort. A further advantage of the recommended supervisory framework is that it will enhance the supervisory capabilities of EU authorities in addressing risks proactively. Proactive crisis management is essential to ensure the continuity of the critical functions of market infrastructures. Such a proactive approach would ensure greater consistency between the proposed recognition and supervisory framework of CCPs with currently proposed EU legislation on CCP recovery and resolution and it would attune the EU legal framework with relevant international standards developed by the Financial Stability Board (FSB). The proposed treatment of certain third-country CCPs as systemic will also help restore a level playing field in the EU. 
	The proposed sliding scale tries to balance out two conflicting policy considerations: On the one hand, the need to enhance the capacity of EU regulators to oversee CCPs in order to preserve financial stability and, on the other hand, the desirability of preserving the efficiency and smooth functioning of financial market infrastructures. Nevertheless, one needs to be mindful of certain unintended consequences. For example, the cost of compliance is likely to increase in the case of Tier 2 CCPs as they would be subject to requirements that apply to EU and foreign providers of clearing services. In addition, the relocation requirement is bound to have an impact on scale efficiencies and it may propel market fragmentation, as it would set a limit to cross-border clearing volumes. 
	In response to emerging systemic risks, the ECB should be able to monitor effectively the increasingly complex landscape of financial market infrastructures. To that end, it is essential to have in place a system of supervisory powers and a consistent set of criteria for the evaluation of the systemic significance of emerging risks in the euro area. Moreover, this set of criteria should apply irrespective of the status of the financial institution providing the function in question as an acknowledgement of the fact that nowadays infrastructural services like, for instance, central clearing are provided by banks and non-banks. More generally, the ECB should be able to exert enough influence to preserve price stability while maintaining a level playing. The proposed introduction of a relocation requirement as a measure of last resort for systemic third-country CCPs seems to address those concerns especially if followed with the amendment of Article 22 of the ESCB and the ECB Statute as proposed in the relevant ECB Recommendation.
	In the past, the ECB had tried to move important clearinghouses in the EU unilaterally on the basis of the Eurosystem Oversight Policy Framework of the 5th of July 2011. Specifically, it required CCPs involved in euro-denominated clearing to be legally incorporated and have full managerial and operational control in the euro area. This attempt failed. In United Kingdom of Great Britain and Northern Ireland v European Central Bank, the ECJ annulled the Eurosystem Oversight Policy Framework in favour of the UK on the grounds that the ECB does not possess the power to regulate clearing systems for financial instruments. Nevertheless, in the same decision the ECJ crucially clarified that the simplified procedure of Article 129(3) of the TFEU empowers the European Parliament and the Council to amend Article 22 of the Statute of the ESCB upon the recommendation of the ECB or the proposal from the European Commission. The introduction of relocation requirements as a measure of last resort for third-country systemic CCPs involved in the clearing high volumes of euro-denominated transactions will enable the ECB to take better control of systemic risks and to be more effective in its role as the issuing central bank of the single currency, especially if coupled with the amendment of Article 22 of the Statute as per the relevant ECB Recommendation.
	Nevertheless, the introduction of a relocation requirements comes with certain pitfalls. Although costs are difficult to quantify with certainty at this early stage, if they prove to be too high, the introduction of relocation elements is likely to have three unintended consequences. The first one is that UK-based CCPs may be driven away from mainland Europe. In the face of relocation requirements and other obstacles, they may choose instead to continue providing euro-denominated clearing services by moving their business to an overseas jurisdiction. Jurisdictions, which already benefit out of the equivalence framework like, for example, New York appear to offer an attractive proposition. The second one is that euro may no longer be perceived as an attractive currency for the clearing of transactions in financial instruments to the detriment of plans to turn euro into a global reserve currency. Third, EU banks may find it difficult in the future to access liquid trading and to avail themselves for margin pool benefits. 
	Even though the proposed reform is in principle sound, there are challenges ahead. These challenges primarily derive from the formidable and potentially precarious dynamic between two conflicting policy considerations. The first policy consideration is the promotion of financial stability and market integrity in the euro area which calls for relocation of systemic CCPs in the euro area as a measure of last resort. The second policy consideration is the desirability to ensure a smooth transition towards a post-Brexit market environment that will continue to allow agglomeration in central clearing so that everyone benefits out of the creation of economies of scale.
	If UK-based CCPs are eventually required to relocate in the EU in view of their systemic significance, the first challenge that the EU is likely to encounter is that of foreign traders finding trading in euro less attractive. Granted the long-term euro area ambition to turn the euro into a globally competitive currency and a global reserve currency and to transform mainland Europe into a world-leading financial hub, this parameter should be taken very seriously into consideration in designing the supervisory framework of third-country CCPs post-Brexit. To that end, steps should be taken to harness a competitive environment. Progress with the creation of a Capital Markets Union is expected to boost competitiveness but this will not be enough. Competitiveness also requires improvements in the effectiveness of supervisory mechanisms, capital and liquidity requirements to be kept at safe levels, a harmonised system of taxation and policies that are innovation and technology friendly.
	According to the ecosystem argument, the City of London global financial environment is unparalleled due to cultural differences, the English legal system, the English language currently used in the trade, the presence of a well experienced regulators, economies of scale, scope and information sharing. If the ecosystem argument is valid, then CCPs business will be difficult to relocate without a substantial or even a prohibitive increase of the cost of the financial services currently provided in the UK. France and Germany which are frequently cited as the most important OTC trading places in the EU are simply too small to match the margin pool benefits currently available in the UK. As long as they remain small, there is nothing to warranty that euro-denominated trades will be relocated in the EU instead of moving elsewhere as, for example, in New York, which has been granted equivalence in 2016 and it is already a big enough market. 
	The City of London environment may be unique but from that it does not follow that it cannot be replicated. Quite apart from the fact that investors are free to choose English as their language and English law and English courts for their private law and commercial law disputes irrespective of their domicile, the history of the making of the City of London is pretty instructive of how this might be repeated in the future. As with all other manmade creatures of legal engineering and institutional design, all it requires is political commitment and an endearing upheaval of top down EU legal reforms akin to the wave of British reforms of the conservative government in the late 70’s and early 80’s that led to the Big Bang in the City of London and its transformation into the world leading global hub of financial services (including clearing) that is today. To be sure, in the case of the EU the time horizon for a reform of such magnitude is very narrow but, on the other hand, the timing seems to be right. The capabilities of ESAs are fast growing and they becoming better overtime. Legal uniformity and with that legal certainty and predictability are fast improving too. Fragmentation remains a barrier to the creation of a concentrated European financial centre but progress with the creation of a Capital Markets Union will mitigate this problem. Furthermore, the equivalence framework of the European Commission could be deployed as a temporary measure to buy out time that will be required to put such an ambitious plan of action into motion.
	In any rate, assuming that the UK will be granted equivalence status by the European Commission, the colossal size of euro-denominated clearing in the UK and its systemic salience for the euro area calls for a legal framework of cross-border supervision and regulation that is comprehensive, certain, predictable, durable and, perhaps, most importantly, resilient over political pressure. EU equivalence does not fit that picture. Accordingly, a third challenge for the European Commission would be to address those pitfalls. This would require moving beyond current attempts to harmonise and improve the consistency of the European Commission’s determinations about equivalence and to even consider its replacement. 
	Equivalence is but one amongst a range of different instruments that are currently in operation around the world for the effective management of cross-border cooperation and coordination. The relevant 2015 Report of the International Organisation  of Securities Commissions (IOSCO) enlists five different approaches: (a) The national treatment approach currently practised in the US and requiring foreign firms to be subject to the same treatment as domestic financial firms (b) a regulatory approach based on exceptions, where the focus is on selected aspects of cross-border activity of foreign firms to which certain exceptions apply (e.g. Japan); (c) passporting which presupposes an international treaty and an agreement on a common set of rules for the operationalization of a single authorisation regime (e.g. Asia Region Funds Passport initiative) and; (d) international agreements aiming to reduce overlaps and enhance regulatory supervision (e.g. EU-Switzerland Non-Life Insurance Agreement). To be sure, all these approaches work within their own limitations. That being said, the national treatment approach as, for example, it is currently practiced in the US seems to be more transparent, simpler and more durable over time. It also seems liable to keep market disturbance to a minimum because, under this scheme, EU authorities can undertake the oversight of UK based CCPs, while the latter can continue providing euro-denominated clearing from the City. 
	The third challenge relates to the enhanced role of ESMA. According to the proposals currently on the table, ESMA is going to have broad powers regarding the recognition and supervision of third-country CCPs. This is bound to create uncertainty especially for the treatment of Tier 2 CCPs at least initially for the time it will take ESMA to provide guidance on how it intends to exercise its authority. Moreover, one should not lose sight of the fact that even though these powers are still officially dressed up as ‘technical’ in nature and ‘advisory’ to the European Commission, the exercise of those powers involves considerable discretion, the accommodation of which may once again test the limits of the Meroni doctrine with unpredictable legal consequences and possibly reputational costs for ESMA. This being the case, placing ESMA (EU agencies more generally) in a proper constitutional footing is recommended.
	5. conclusion
	This paper examined the evolution of the supervisory framework of third-country CCPs in the EU making special reference to the treatment of risks associated with the imminent withdrawal of the UK from the EU (Brexit). The proposed amendments are in the right direction. The EMIR II legal framework will be more proportionate and risk based. The granting of more powers to ESMA is also expected to be instrumental to the implementation of a more proactive approach to cross-border financial crisis management. The introduction of a relocation requirement as a last resort for systemically significant third-country CCPs will also be a welcome development because it will bring those CCPs under the direct supervision of the ECB. 
	Nevertheless, there are still challenges ahead. An unintended consequence of the relocation requirement might be to drive a substantial part of euro-denominated clearing to an overseas jurisdiction that has been granted equivalence instead of mainland Europe. The EMIR II framework will continue to evolve around the legal concept of equivalence but the equivalence framework of the Commission is by its very inception neither resilient over political pressure nor necessarily durable over time to be able to provide a reasonably stable mechanism for the long term management of cross-border systemic risks. Last but not least, the accommodation of the enhanced powers of ESMA are likely to call for more creative interpretations of the Meroni doctrine in the future with unpredictable legal consequences.
	In response to those challenges the following recommendations were made. As long as it is desirable to keep the existing high volume of euro-denominated clearing and to attract the relevant business in mainland Europe, a more comprehensive package of measures will be required to turn the single market into a world-leading hub for capital markets. There is no magic way to do this but thankfully the EU will not have to reinvent the wheel. It can learn from the experience of those who did it first, in this particular case the UK, by finding out how almost forty years ago Great Britain turned the City of London into the unique ecosystem of financial services that it is today. The equivalence framework should also be reconsidered so that it becomes more resilient and stable over time. Treaty amendments also recommended to place the mandate and powers of ESMA on a proper constitutional basis as this would befit its enhanced supervisory role for the smooth and safe functioning the Capital Markets Union.
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