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Abstract 

The study presented at the event aims at identifying and 
analysing the unfair commercial and trading practices in 
passenger air transport that not only are detrimental to 
consumers, but which can also distort competition in the Single 
Market. Moreover, the discussion during the event also covered 
competition and consumer protection aspects that arise in the 
context of the COVID-19 pandemic. 

These proceedings of the study presentation were prepared by 
the Policy Department for Economic, Scientific and Quality of Life 
Policies at the request the committee on Economic and Monetary 
Affairs (ECON). 
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INTRODUCTION 
The study presented at the event was provided to support the work of the Competition Working Group 
within the ECON committee. It aims to analyse the impact of unfair commercial practices (UCPs) on 
competition in the EU passenger air transport sector. The origins of the request for a study relate to 
citizens’ concerns and consumer dissatisfaction about conditions and pricing strategies applied by 
certain airlines. In some Member States, these concerns have also called national competition and 
consumer protection authorities to look into the contractual details of passenger air transport.  

In its resolutions on the annual competition report of the European Commission, the European 
Parliament consistently calls on the Commission to tackle anti-competitive practices that also 
undermine consumer protection legislation1. It has also called for the safeguarding of fair and effective 
competition between providers of airline transport and asked to investigate the hegemony enjoyed by 
low-cost carriers with specific regards to pricing patters2. 

The study was carried out before the outbreak of the COVID-19 pandemic and the final study was 
published in April 2020. Due to the pandemic, the study was presented to the Members of the 
European Parliament in a virtual meeting on 11 June 2020. Since a webstream of the event is not 
available due to the extraordinary situation in the context of the pandemic, the present publication3 
includes a summary of the proceedings and the presentation slides prepared by the authors to ease 
access to the research. 

The authors of the original study are Francesco SCIAUDONE, Grimaldi Studio Legale, Kletia NOTI, 
Grimaldi Studio Legale, Hanna SCHEBESTA, Blue & Stars Legal Research, Francesca MORETTI, Grimaldi 
Studio Legale, Martina PIANTONI, Grimaldi Studio Legale, Rosaria ARANCIO, Grimaldi Studio Legale.  

The study can be found under the following link:  
http://www.europarl.europa.eu/RegData/etudes/STUD/2020/642381/IPOL_STU(2020)642381_EN.pdf.  

  

                                                             
1  See for example, European Parliament resolution of 31 January 2019 on the Annual Report on Competition Policy (2018/2102(INI)), 

P8_TA(2019)0062.  
2  See for example, European Parliament resolution of 19 April 2018 on the Annual Report on Competition Policy (2017/2191(INI)), 

P8_TA(2018)0187, paragraph 48. 
3  The event covered two competition policy studies, which were commissioned on request by the Competition Working Group of the 

ECON committee in the previous Parliament’s mandate. This publication covers the first part of the event, and a separate one is published 
for the second part. 

http://www.europarl.europa.eu/RegData/etudes/STUD/2020/642381/IPOL_STU(2020)642381_EN.pdf
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 SUMMARY OF THE PROCEEDINGS 
Mr Luděk Niedermayer (MEP), Chair of the Competition Working Group of the ECON committee, 
chaired the study presentation event. In his welcoming remarks, he presented the speakers and the 
context of the study request. Professor Sciaudone presented the study on behalf the authors. In 
addition, Ms Arancio and Ms D’Andrea were available for the questions and answers (Q&A) session. 
Although Ms D’Andrea is not among the authors of the original study, she attended the event, in view 
of her significant involvement with the assessment of EU COVID-19 measures, in particular in the 
context of passenger rights in the air transport sector. 

At the outset, Professor Sciaudone explained that the study captures the market conditions before the 
COVID-19 crisis, as the research for the study was completed in February 2020. However, his 
presentation during the event also provided an analysis of the updated context in view of the impact 
of the COVID-19 outbreak on the passenger air transport sector. In the context of the COVID-19 crisis, 
additional elements need to be considered:  

• EU competition law and the state aid granted; and 

• EU consumer law, in particular the passengers’ rights framework and the issues related to the 
restrictive policy on travel vouchers instead of refunds. 

The policy implications for the passenger transport sector, in particular air transport, must be rethought 
in light of the current crisis.  

Findings of the study 
The analysis in the study focuses on two main subject areas: consumer laws and unfair commercial 
practices (UCPs), on the one hand, and competition law, in particular, predatory pricing, on the other. 

Over the last decade, the passenger air transport market has changed significantly due to liberalisation 
of the sector and the entrance of low cost carriers (LCCs). The increasing and price-driven competition 
between the LCCs and the traditional full service carriers (FSCs) has affected market conditions and 
consumers, which in some cases have suffered as a result.  

LCCs apply cost minimisation strategies using various business models. FSCs offer a range of pre-flight 
and on-board services, including different service classes and connecting flights (mostly based on hub 
and spoke model). Two main elements contribute to the setting of airfares: intertemporal price 
discrimination and dynamic adjustment to demand. Additional fees for services, which are not included 
in the airfare itself are a significant source of revenue for LCCs. The problem with such additional fees 
is that they are not always fully communicated to customers. Hence, consumers find it difficult to 
compare final prices. 

Despite different existing legal provisions and various interventions, price transparency has remained 
one of the most important issues. Various consumer protection authorities have intervened to impose 
sanctions and fined airlines, especially LCCs, for UCPs related to air ticket fares (i.e. on the grounds of 
deceptiveness, weak transparency, inadequacy or outright lack of information about additional 
charges and fees). For example, the charges for hand luggage have been the most controversial ones, 
and are at the heart of the most recent and controversial case before the CJEU and the Italian 
Administrative Court.  

A policy mix of the application of consumer law and competition law is necessary to protect consumers. 
There is a thin distinction line between aggressive commercial practices and predatory pricing 
strategies aimed at excluding competitors from the market (abusive conduct). Aggressive commercial 



Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 7 PE 658.188 

practices often include prices below the production cost, but from competition law point of view they 
could also be considered as competition on the merits depending on the circumstances (hence, not 
illegal).  

Article 102 of TFEU provides the legal basis for a competition law assessment of potential predatory 
pricing strategies. Predatory pricing is a below-cost pricing practice or strategy, employed by an 
undertaking enjoying a dominant position in a relevant market, at loss-making levels in the short-term. 
The aim of such strategies is to foreclose current or potential competitors and then increase prices in 
the long term. 

Proving predatory pricing is very difficult, in particular in the passenger air transport sector. So far, at 
EU level, there are no precedents finding predatory pricing in that sector. At the level of the Member 
States, the landmark case remains the 2002 Lufthansa case4, in which the BKartA found that Lufthansa 
squeezed out a competitor from a route. The main difficulties relate to the following: 

• proving the airline’s dominant position: to do so, the definition of the relevant market is of the 
essence and is becoming increasingly complex, in particular due to the technological 
developments (i.e. the deployment of high-speed rail services); and 

• determining the appropriate price-cost benchmark, and in many cases, the need to 
demonstrate intent to eliminate a competitor.  

The results of the study remain of interest for the EP, despite the fact that the transport sector has been 
transformed by the COVID-19 pandemic. A relevant question is for example, whether the Commission’s 
approach to market definition in its competition analysis (i.e. the traditional O&D approach) is still fit 
for purpose or it needs to be updated.  

COVID-19 context 
The COVID-19 pandemic has dramatically affected the transport sector, especially the aviation sector. 
The effects are so substantial that we are seeing public support interventions in all Member States and 
at EU level. The Commission outlined support measures that are compatible with state aid rules, which 
may be adopted by Member States (e.g. the Commission Communication on Coordinated economic 
response to the COVID-19 Outbreak5, Temporary Framework for State aid measures to support the 
economy in the current COVID-19 outbreak6, Overview of the State aid rules applicable to the air 
transport sector7). There were many examples of recent state aid in the sector in Belgium, Finland, 
France, Sweden, Denmark, Germany and Portugal. Under the Temporary Framework, state aid can 
exceptionally be granted, even if rescue and restructuring aid was already received in the last 10 year.  

The intersection and equilibrium between antitrust, state aid and consumer protection rules in the 
passenger transport sector have always been of interest, but now it is essential to understand the 
impact, as the balance has been reshuffled in the context of the pandemic.  

                                                             
4  Bundeskartellamt, 9. Beschlussabteilung, B 9 – 144/01, BESCHLUSS in dem Verwaltungsverfahren gegen Deutsche Lufthansa AG, Köln 

wegen Missbrauchs einer marktbeherrschenden Stellung nach § 19 GWB, 18 February 2002. Available at:  
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Missbrauchsaufsicht/2002/B9-144-
01.pdf?__blob=publicationFile&v=4.  

5  Commission Communication of 13 March 2020, COM(2020)0112. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52020DC0112.  

6  Commission Communication of 19 March 2020 C(2020)1863, meanwhile amended four times. Informal consolidated version available at: 
https://ec.europa.eu/competition/state_aid/what_is_new/TF_consolidated_version_amended_3_april_8_may_29_june_and_13_oct_2
020_en.pdf.  

7  Overview of the State aid rules and public service obligations rules applicable to the air transport sector during the COVID-19 outbreak, 
working document prepared by the services of the European Commission, 15 May 2020. Available at:  
https://ec.europa.eu/competition/state_aid/what_is_new/air_transport_overview_sa_rules_during_coronavirus.pdf.  

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Missbrauchsaufsicht/2002/B9-144-01.pdf?__blob=publicationFile&v=4
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/DE/Entscheidungen/Missbrauchsaufsicht/2002/B9-144-01.pdf?__blob=publicationFile&v=4
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0112
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0112
https://ec.europa.eu/competition/state_aid/what_is_new/TF_consolidated_version_amended_3_april_8_may_29_june_and_13_oct_2020_en.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/TF_consolidated_version_amended_3_april_8_may_29_june_and_13_oct_2020_en.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/air_transport_overview_sa_rules_during_coronavirus.pdf
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The impact of state aid rules has to be analysed in this new context. Regarding the application of state 
aid rules, an important aspect to emphasise is that carriers supported by public money should not infer 
market behaviour that negatively affects consumers. At the same time, there is a question about fair 
treatment within the aviation sector. There were already disputes between LCCs and other air carriers 
- beneficiaries of state aid (e.g. in May 2020, Ryanair complained that such aid might distort competition 
between air carriers, which may indirectly affect consumers’ interests8).  

This issue is not limited to the air transport, but it arises more broadly regarding the transport sector, 
for example, the railway sector. Some European rail-service operators are raising their voices against 
public support granted exclusively to the air transport sector to the detriment of other means of 
transport. As mentioned earlier, high-speed rail services face strong competition from LCCs on certain 
routes.  

From a consumer protection point of view, the COVID-19 crisis brought further concerns. Particular 
example are the restrictive policies on refunds and vouchers with respect to cancellations due to the 
COVID-19 outbreak. The Spanish government proceeded with legal actions against 17 operators for 
not offering cash refunds. If a carrier has cancelled a trip, the offer of a voucher to replace the cash 
refund of the price of the ticket (without possibility of choice for the passenger) may constitute a 
violation of the Regulation on passenger rights (e.g. Regulation 261/2004) and/or a UCP. 

The Commission provided clarifications on the application of consumer rights in the context of the 
pandemic (e.g. Interpretative Guidelines on EU passenger rights regulations9, Informal guidance on the 
application of the Package Travel Directive (Directive (EU) 2015/2302)10, Recommendation on 
vouchers11). It confirmed that passengers have the right to a full refund and that it is voluntary to accept 
a voucher instead.  

Moreover, the Recommendation on vouchers states (recital 19) that “with the aim of making vouchers 
attractive to passengers or travellers, Member States might consider the adoption of schemes to 
support operators ... in line with Union State aid rules”, for example “dedicated guarantee schemes for 
vouchers directly based on Article 107(3)(b) TFEU”. Member States can also “support operators in the 
travel and transport sectors by granting de minimis aid in line with Commission Regulation (EU) 
No1407/2013”.  

The Recommendation also states that Member States, which provide support schemes to ensure that 
reimbursement claims resulting from the COVID-19 pandemic are satisfied, “should ensure that such 
schemes apply to all passengers or travellers ... regardless of their service provider” (recital 20). 

Looking ahead, some open questions remain:  

• How will carriers’ pricing strategies be impacted post-COVID-19 crisis? 

• Will refund/voucher policies be addressed as UCPs, as a violation of the regulations on 
passenger rights, or both? 

                                                             
8  Ryanair Holdings PLC – COVID-19 Market Update, 1 May 2020. Available at: https://investor.ryanair.com/wp-

content/uploads/2020/05/Ryanair-May-1-2020.pdf. 
9  Commission Notice Interpretative Guidelines on EU passenger rights regulations in the context of the developing situation with COVID-

19, of 18 March 2020 COM(2020)1830. Available at: https://ec.europa.eu/transport/sites/transport/files/legislation/c20201830.pdf.  
10  Information on the Package Travel Directive (Directive (EU) 2015/2302) in connection with COVID-19, document of the Commission 

services, updated on 19 March 2020. Available at: https://ec.europa.eu/info/sites/info/files/coronavirus_info_ptd_19.3.2020.pdf. 
11  Commission Recommendation (EU) 2020/648 of 13 May 2020 on vouchers offered to passengers and travellers as an alternative to 

reimbursement for cancelled package travel and transport services in the context of the COVID-19 pandemic. Available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020H0648. 

https://investor.ryanair.com/wp-content/uploads/2020/05/Ryanair-May-1-2020.pdf
https://investor.ryanair.com/wp-content/uploads/2020/05/Ryanair-May-1-2020.pdf
https://ec.europa.eu/transport/sites/transport/files/legislation/c20201830.pdf
https://ec.europa.eu/info/sites/info/files/coronavirus_info_ptd_19.3.2020.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020H0648
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020H0648
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• Should granting public support be conditional to fair commercial behaviour, which avoids 
UCPs and respects consumer and competition law? 

• Should state aid measures be authorised, based on clear compliance programmes for carriers 
to strengthen the application of antitrust and consumer laws?  

Q&A Session 
The ensuing Q&A session covered the following: 

• Impact of the COVID-19 related state aid, and in particular, the absence of coordination in 
public support response, on the air transport landscape, passengers’ rights and consumers 
more broadly; 

• Implications of airports’ privatisation on competition, including some concerns about the 
possibility for collusion between airports and airlines about slot management and landing 
rights; 

• Competition between train and air modes in passenger transport as well as impact of public 
interventions (state aid and policy response). 
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Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 11 PE 658.188 

 EVENT PRESENTATION SLIDES 

 

 



IPOL | Policy Department for Economic, Scientific and Quality of Life Policies 
 

PE 658.188 12  

 

 

 

 



Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 13 PE 658.188 

 

 

 

 



IPOL | Policy Department for Economic, Scientific and Quality of Life Policies 
 

PE 658.188 14  

 

 

 

 



Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 15 PE 658.188 

 

 

 

 



IPOL | Policy Department for Economic, Scientific and Quality of Life Policies 
 

PE 658.188 16  

 

 

 

 



Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 17 PE 658.188 

 

 

 

 



IPOL | Policy Department for Economic, Scientific and Quality of Life Policies 
 

PE 658.188 18  

 

 

 

 



Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 19 PE 658.188 

 

 

 

 



IPOL | Policy Department for Economic, Scientific and Quality of Life Policies 
 

PE 658.188 20  

 

 

 

 



Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 21 PE 658.188 

 

 

 

 



IPOL | Policy Department for Economic, Scientific and Quality of Life Policies 
 

PE 658.188 22  

 

 

 

  



Study Presentation - The impact of UCPs on competition in the EU passenger transport sector 
 

 23 PE 658.188 

REFERENCES AND FURTHER READING 
• European Commission Communication of 19 March 2020 C(2020)1863, meanwhile amended four 

times. Informal consolidated version. Available at:  
https://ec.europa.eu/competition/state_aid/what_is_new/TF_consolidated_version_amended_3
_april_8_may_29_june_and_13_oct_2020_en.pdf. 

• European Commission Communication of 13 March 2020, COM(2020)0112. Available at:  
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0112. 

• European Commission Notice Interpretative Guidelines on EU passenger rights regulations in the 
context of the developing situation with COVID-19, of 18 March 2020 COM(2020)1830. Available 
at: https://ec.europa.eu/transport/sites/transport/files/legislation/c20201830.pdf. 

• European Commission Recommendation (EU) 2020/648 of 13 May 2020 on vouchers offered to 
passengers and travellers as an alternative to reimbursement for cancelled package travel and 
transport services in the context of the COVID-19 pandemic (C/2020/3125). Available at:  
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020H0648. 

• European Commission Report of 14 September 2020 pursuant to Article 10a (5) of Regulation (EU) 
2020/459 on common rules for the allocation of slots at Community airports (COM(2020)558). 
Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0558. 

• European Commission Report of 13 November 2020 pursuant to Articles 9(1c), 21a(5) and 24a(4) of 
Regulation (EC) No 1008/2008 of the European Parliament and of the Council of 24 September 2008 
on common rules for the operation of air services in the Community as amended by Regulation 
(EU) No 2020/696 of the European Parliament and of the Council of 25 May 2020 in view of the 
COVID-19 pandemic (COM(2020)714). Available at:  https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52020DC0714&qid=1607337406830. 

• European Commission Questions and Answers on passenger rights and package travel, July 2020. 
Available at: https://ec.europa.eu/info/sites/info/files/passenger-rights-faqs_3107_en.pdf. 

• European Commission, What is new?, State aid rules and COVID-19. Available at:  
https://ec.europa.eu/competition/state_aid/what_is_new/news.html. 

• European Commission services, Overview of the State aid rules and public service obligations rules 
applicable to the air transport sector during the COVID-19 outbreak, Working Document, 15 May 
2020. Available at:  
https://ec.europa.eu/competition/state_aid/what_is_new/air_transport_overview_sa_rules_duri
ng_coronavirus.pdf. 

• European Commission services, Overview of the State aid rules and public service rules applicable 
to the maritime sector during the COVID-19 pandemic, Working Document. Available at:  
https://ec.europa.eu/competition/state_aid/what_is_new/maritime_transport_overview_sa_rule
s_during_coronavirus.pdf. 

• European Commission services, Overview of the State aid rules applicable to the land transport 
sector during the COVID-19 outbreak, Working Document. Available at:  
https://ec.europa.eu/competition/state_aid/what_is_new/land_transport_overview_rules_durin
g_coronavirus.pdf.  

https://ec.europa.eu/competition/state_aid/what_is_new/TF_consolidated_version_amended_3_april_8_may_29_june_and_13_oct_2020_en.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/TF_consolidated_version_amended_3_april_8_may_29_june_and_13_oct_2020_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0112
https://ec.europa.eu/transport/sites/transport/files/legislation/c20201830.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020H0648
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0558
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0714&qid=1607337406830
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0714&qid=1607337406830
https://ec.europa.eu/info/sites/info/files/passenger-rights-faqs_3107_en.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/news.html
https://ec.europa.eu/competition/state_aid/what_is_new/air_transport_overview_sa_rules_during_coronavirus.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/air_transport_overview_sa_rules_during_coronavirus.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/maritime_transport_overview_sa_rules_during_coronavirus.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/maritime_transport_overview_sa_rules_during_coronavirus.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/land_transport_overview_rules_during_coronavirus.pdf
https://ec.europa.eu/competition/state_aid/what_is_new/land_transport_overview_rules_during_coronavirus.pdf


IPOL | Policy Department for Economic, Scientific and Quality of Life Policies 
 

PE 658.188 24  

• European Parliament, Legislative Train, Suspension of EU rules on airport slot allocation. Available 
at:  https://www.europarl.europa.eu/legislative-train/theme-coronavirus-and-eu-action/file-
coronavirus-suspension-of-eu-rules-on-airport-slot-allocation.  

• European Parliament, Legislative Train. Amendment to the Common Rules for the operation of air 
services, Available at: https://www.europarl.europa.eu/legislative-train/theme-coronavirus-and-
eu-action/file-coronavirus-amendment-to-common-rules-for-the-operation-of-air-services.  

• European Parliament Research Service (EPRS), Remeur, C., Karaboytcheva, M., State aid and the 
pandemic: How State aid can back coronavirus economic support measures, June 2020. Available 
at:  
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/649399/EPRS_BRI(2020)649399_EN.
pdf.  

• Fitch Ratings, Airlines' State Aid Risks Altering European Aviation Landscape, Fitch Wire, 30 June 
2020. Available at: https://www.fitchratings.com/research/corporate-finance/airlines-state-aid-
risks-altering-european-aviation-landscape-30-06-2020. 

• Latham & Watkins, COVID-19 Public finance support (state aid) granted to the aviation sector, 
Overview of measures by EU Member States, EFTA countries and the UK, 29 June 2020. Available 
at: https://www.lw.com/thoughtLeadership/covid-19-EU-state-aid-aviation-sector.  

• Ryanair Holdings PLC, COVID-19 Market Update, 1 May 2020. Available at:  
https://investor.ryanair.com/wp-content/uploads/2020/05/Ryanair-May-1-2020.pdf.  

 
  

https://www.europarl.europa.eu/legislative-train/theme-coronavirus-and-eu-action/file-coronavirus-suspension-of-eu-rules-on-airport-slot-allocation
https://www.europarl.europa.eu/legislative-train/theme-coronavirus-and-eu-action/file-coronavirus-suspension-of-eu-rules-on-airport-slot-allocation
https://www.europarl.europa.eu/legislative-train/theme-coronavirus-and-eu-action/file-coronavirus-amendment-to-common-rules-for-the-operation-of-air-services
https://www.europarl.europa.eu/legislative-train/theme-coronavirus-and-eu-action/file-coronavirus-amendment-to-common-rules-for-the-operation-of-air-services
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/649399/EPRS_BRI(2020)649399_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/649399/EPRS_BRI(2020)649399_EN.pdf
https://www.fitchratings.com/research/corporate-finance/airlines-state-aid-risks-altering-european-aviation-landscape-30-06-2020
https://www.fitchratings.com/research/corporate-finance/airlines-state-aid-risks-altering-european-aviation-landscape-30-06-2020
https://www.lw.com/thoughtLeadership/covid-19-EU-state-aid-aviation-sector
https://investor.ryanair.com/wp-content/uploads/2020/05/Ryanair-May-1-2020.pdf


 

 

PE 658.188 
IP/A/ECON/2020-47 

PDF ISBN 978-92-846-7366-7 | doi:10.2861/960526 | QA-01-20-630-EN-N 

 
 

 

 

 

 

 

 

 

The study presented in the event aims at identifying and analysing the unfair commercial and 
trading practices in passenger air transport that not only are detrimental to consumers, but which 
can also distort competition in the Single Market. Moreover, the discussion during the event also 
covered competition and consumer protection aspects that arise in the context of the COVID-19 
pandemic. 
These proceedings of the study presentation were prepared by the Policy Department for Economic, 
Scientific and Quality of Life Policies at the request the committee on Economic and Monetary Affairs 
(ECON).  
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	INTRODUCTION
	The study presented at the event was provided to support the work of the Competition Working Group within the ECON committee. It aims to analyse the impact of unfair commercial practices (UCPs) on competition in the EU passenger air transport sector. The origins of the request for a study relate to citizens’ concerns and consumer dissatisfaction about conditions and pricing strategies applied by certain airlines. In some Member States, these concerns have also called national competition and consumer protection authorities to look into the contractual details of passenger air transport. 
	In its resolutions on the annual competition report of the European Commission, the European Parliament consistently calls on the Commission to tackle anti-competitive practices that also undermine consumer protection legislation. It has also called for the safeguarding of fair and effective competition between providers of airline transport and asked to investigate the hegemony enjoyed by low-cost carriers with specific regards to pricing patters.
	The study was carried out before the outbreak of the COVID-19 pandemic and the final study was published in April 2020. Due to the pandemic, the study was presented to the Members of the European Parliament in a virtual meeting on 11 June 2020. Since a webstream of the event is not available due to the extraordinary situation in the context of the pandemic, the present publication includes a summary of the proceedings and the presentation slides prepared by the authors to ease access to the research.
	The authors of the original study are Francesco SCIAUDONE, Grimaldi Studio Legale, Kletia NOTI, Grimaldi Studio Legale, Hanna SCHEBESTA, Blue & Stars Legal Research, Francesca MORETTI, Grimaldi Studio Legale, Martina PIANTONI, Grimaldi Studio Legale, Rosaria ARANCIO, Grimaldi Studio Legale. 
	The study can be found under the following link: http://www.europarl.europa.eu/RegData/etudes/STUD/2020/642381/IPOL_STU(2020)642381_EN.pdf. 
	1. Summary of the proceedings
	Findings of the study
	COVID-19 context
	Q&A Session

	Mr Luděk Niedermayer (MEP), Chair of the Competition Working Group of the ECON committee, chaired the study presentation event. In his welcoming remarks, he presented the speakers and the context of the study request. Professor Sciaudone presented the study on behalf the authors. In addition, Ms Arancio and Ms D’Andrea were available for the questions and answers (Q&A) session. Although Ms D’Andrea is not among the authors of the original study, she attended the event, in view of her significant involvement with the assessment of EU COVID-19 measures, in particular in the context of passenger rights in the air transport sector.
	At the outset, Professor Sciaudone explained that the study captures the market conditions before the COVID-19 crisis, as the research for the study was completed in February 2020. However, his presentation during the event also provided an analysis of the updated context in view of the impact of the COVID-19 outbreak on the passenger air transport sector. In the context of the COVID-19 crisis, additional elements need to be considered: 
	 EU competition law and the state aid granted; and
	 EU consumer law, in particular the passengers’ rights framework and the issues related to the restrictive policy on travel vouchers instead of refunds.
	The policy implications for the passenger transport sector, in particular air transport, must be rethought in light of the current crisis. 
	The analysis in the study focuses on two main subject areas: consumer laws and unfair commercial practices (UCPs), on the one hand, and competition law, in particular, predatory pricing, on the other.
	Over the last decade, the passenger air transport market has changed significantly due to liberalisation of the sector and the entrance of low cost carriers (LCCs). The increasing and price-driven competition between the LCCs and the traditional full service carriers (FSCs) has affected market conditions and consumers, which in some cases have suffered as a result. 
	LCCs apply cost minimisation strategies using various business models. FSCs offer a range of pre-flight and on-board services, including different service classes and connecting flights (mostly based on hub and spoke model). Two main elements contribute to the setting of airfares: intertemporal price discrimination and dynamic adjustment to demand. Additional fees for services, which are not included in the airfare itself are a significant source of revenue for LCCs. The problem with such additional fees is that they are not always fully communicated to customers. Hence, consumers find it difficult to compare final prices.
	Despite different existing legal provisions and various interventions, price transparency has remained one of the most important issues. Various consumer protection authorities have intervened to impose sanctions and fined airlines, especially LCCs, for UCPs related to air ticket fares (i.e. on the grounds of deceptiveness, weak transparency, inadequacy or outright lack of information about additional charges and fees). For example, the charges for hand luggage have been the most controversial ones, and are at the heart of the most recent and controversial case before the CJEU and the Italian Administrative Court. 
	A policy mix of the application of consumer law and competition law is necessary to protect consumers. There is a thin distinction line between aggressive commercial practices and predatory pricing strategies aimed at excluding competitors from the market (abusive conduct). Aggressive commercial practices often include prices below the production cost, but from competition law point of view they could also be considered as competition on the merits depending on the circumstances (hence, not illegal). 
	Article 102 of TFEU provides the legal basis for a competition law assessment of potential predatory pricing strategies. Predatory pricing is a below-cost pricing practice or strategy, employed by an undertaking enjoying a dominant position in a relevant market, at loss-making levels in the short-term. The aim of such strategies is to foreclose current or potential competitors and then increase prices in the long term.
	Proving predatory pricing is very difficult, in particular in the passenger air transport sector. So far, at EU level, there are no precedents finding predatory pricing in that sector. At the level of the Member States, the landmark case remains the 2002 Lufthansa case, in which the BKartA found that Lufthansa squeezed out a competitor from a route. The main difficulties relate to the following:
	 proving the airline’s dominant position: to do so, the definition of the relevant market is of the essence and is becoming increasingly complex, in particular due to the technological developments (i.e. the deployment of high-speed rail services); and
	 determining the appropriate price-cost benchmark, and in many cases, the need to demonstrate intent to eliminate a competitor. 
	The results of the study remain of interest for the EP, despite the fact that the transport sector has been transformed by the COVID-19 pandemic. A relevant question is for example, whether the Commission’s approach to market definition in its competition analysis (i.e. the traditional O&D approach) is still fit for purpose or it needs to be updated. 
	The COVID-19 pandemic has dramatically affected the transport sector, especially the aviation sector. The effects are so substantial that we are seeing public support interventions in all Member States and at EU level. The Commission outlined support measures that are compatible with state aid rules, which may be adopted by Member States (e.g. the Commission Communication on Coordinated economic response to the COVID-19 Outbreak, Temporary Framework for State aid measures to support the economy in the current COVID-19 outbreak, Overview of the State aid rules applicable to the air transport sector). There were many examples of recent state aid in the sector in Belgium, Finland, France, Sweden, Denmark, Germany and Portugal. Under the Temporary Framework, state aid can exceptionally be granted, even if rescue and restructuring aid was already received in the last 10 year. 
	The intersection and equilibrium between antitrust, state aid and consumer protection rules in the passenger transport sector have always been of interest, but now it is essential to understand the impact, as the balance has been reshuffled in the context of the pandemic. 
	The impact of state aid rules has to be analysed in this new context. Regarding the application of state aid rules, an important aspect to emphasise is that carriers supported by public money should not infer market behaviour that negatively affects consumers. At the same time, there is a question about fair treatment within the aviation sector. There were already disputes between LCCs and other air carriers - beneficiaries of state aid (e.g. in May 2020, Ryanair complained that such aid might distort competition between air carriers, which may indirectly affect consumers’ interests). 
	This issue is not limited to the air transport, but it arises more broadly regarding the transport sector, for example, the railway sector. Some European rail-service operators are raising their voices against public support granted exclusively to the air transport sector to the detriment of other means of transport. As mentioned earlier, high-speed rail services face strong competition from LCCs on certain routes. 
	From a consumer protection point of view, the COVID-19 crisis brought further concerns. Particular example are the restrictive policies on refunds and vouchers with respect to cancellations due to the COVID-19 outbreak. The Spanish government proceeded with legal actions against 17 operators for not offering cash refunds. If a carrier has cancelled a trip, the offer of a voucher to replace the cash refund of the price of the ticket (without possibility of choice for the passenger) may constitute a violation of the Regulation on passenger rights (e.g. Regulation 261/2004) and/or a UCP.
	The Commission provided clarifications on the application of consumer rights in the context of the pandemic (e.g. Interpretative Guidelines on EU passenger rights regulations, Informal guidance on the application of the Package Travel Directive (Directive (EU) 2015/2302), Recommendation on vouchers). It confirmed that passengers have the right to a full refund and that it is voluntary to accept a voucher instead. 
	Moreover, the Recommendation on vouchers states (recital 19) that “with the aim of making vouchers attractive to passengers or travellers, Member States might consider the adoption of schemes to support operators ... in line with Union State aid rules”, for example “dedicated guarantee schemes for vouchers directly based on Article 107(3)(b) TFEU”. Member States can also “support operators in the travel and transport sectors by granting de minimis aid in line with Commission Regulation (EU) No1407/2013”. 
	The Recommendation also states that Member States, which provide support schemes to ensure that reimbursement claims resulting from the COVID-19 pandemic are satisfied, “should ensure that such schemes apply to all passengers or travellers ... regardless of their service provider” (recital 20).
	Looking ahead, some open questions remain: 
	 How will carriers’ pricing strategies be impacted post-COVID-19 crisis?
	 Will refund/voucher policies be addressed as UCPs, as a violation of the regulations on passenger rights, or both?
	 Should granting public support be conditional to fair commercial behaviour, which avoids UCPs and respects consumer and competition law?
	 Should state aid measures be authorised, based on clear compliance programmes for carriers to strengthen the application of antitrust and consumer laws? 
	The ensuing Q&A session covered the following:
	 Impact of the COVID-19 related state aid, and in particular, the absence of coordination in public support response, on the air transport landscape, passengers’ rights and consumers more broadly;
	 Implications of airports’ privatisation on competition, including some concerns about the possibility for collusion between airports and airlines about slot management and landing rights;
	 Competition between train and air modes in passenger transport as well as impact of public interventions (state aid and policy response).
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