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EXECUTIVE SUMMARY 
 

1. INTRODUCTION  
The Swiss Institute of Comparative Law (ISDC) was commissioned by the 
European Parliament to conduct a survey on “Parental responsibility, child 
custody, and visitation rights in cross-border separations” (2008/S 145-194447). 
Our task called for a survey, in comparative terms where necessary, of the legal 
frameworks and practices in cross-border separations in Europe on questions of 
parental responsibility, child custody, visitation rights, and parental kidnappings. 
The geographic scope of the survey will cover only France, Germany, Spain, the 
United Kingdom (especially, England), Sweden, and Poland. The survey is 
organized into four parts. We briefly summarize them below (1.1) and explain the 
notion of “cross-border separations” that underlies the survey (1.2). 
 

1.1. Organization 
Part I aims to provide a summary of the methods of statistical data collection. For 
each of the six countries covered by the study, we have prepared a national 
summary report along with a number of Annexes (from 5 to 8 depending on the 
country). We have made every effort to respect where possible a uniform 
presentation of the statistical data in those Annexes, which constitute a separate 
document, most often in table format. The reader will at times notice unavoidable 
differences owing to the nature of the information obtained. In each case, the 
national report provides the key to reading the data. It is divided into three 
sections reflecting the three main topics of the study and therefore briefly 
presents the particular country’s methods of statistical data collection, results 
analysis, trends deduced, and finally an assessment of whether cross-border 
separations are treated differently than purely domestic ones. 
 
Part II presents and analyses the legislation enacted at the international and 
European level, binding and non-binding, relating to the topics addressed by the 
survey. No fewer than ten legal instruments have been examined and addressed 
in four sections according to their geographic scope. Thus, the first section treats 
the only instrument existing at the universal level: the United Nations Convention 
on the Rights of the Child of November 20, 1989. The second section is dedicated 
to the four relevant conventions promulgated by the Hague Conference. They are 
1) the Convention of 5 October 5 1961 concerning the powers of authorities and 
the law applicable in respect of the protection of infants, 2) the Convention of 19 
October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and 
Cooperation in Respect of Parental Responsibility and Measures for Protection of 
Children, 3) the Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction, and 4) the Convention of 1 June 1970 on the 
Recognition of Divorces and Legal Separations. The third section deals with two 
instruments set forth by the Council of Europe: the 20 May 1980 European 
Convention on Recognition and Enforcement of Decisions Concerning Custody of 
Children and on Restoration of Custody of Children, and the 10 May 2003 
European Convention on Personal Relations Concerning Minors. The fourth and 
final section focuses on legislations of the European Union, notably the Brussels II 
bis Regulation and the so-called “Rome III proposal” for the reform thereof.  At 
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times, judicial decisions handed down in the countries covered by the survey and 
pertinent to specific questions will accompany our examination of those 
instruments’ main provisions. 
 
Part III discusses national legislations and practices on the issue of parental 
responsibility—an issue that until now has received little comparative treatment 
with the exception of a study conducted by the Commission on European Family 
Law duly brought to our attention in the request for our study.  The six national 
reports adopt the same structure for reasons of clarity and comparability. They 
begin with an overview followed by a list of legislative and legal sources and by 
the national reports themselves presented in two parts: the somewhat detailed 
“Substantive Law” section, and the more succinct “International Private Law” 
section. The Substantive Law section has three subsections characterized by what 
we will refer to, respectively, as “parental rights” (encompassing parental 
responsibility, custody, and visitation rights), the “interests of the child”, and the 
use of child protection services. The “International Private Law” section 
summarizes in two subsections the application by state courts of 1) the Brussels 
II bis Regulation and 2) other international conventions. The abundance of 
national case-law concerning child abductions, and the growing body of decisions 
interpreting the Brussels II bis Regulation underscore the rigor of our task. 
Detailed overviews reflect the same organizational structure of the national 
reports they precede highlighting convergences and divergences between the 
countries. 
 
Part IV sets forth “Analysis and Recommendations.” It too is composed of three 
sections the first of which emphasizes not only the progress resulting from the 
international and European legal instruments analyzed in Part II (and most 
notably the Brussels II bis Regulation), but also any spontaneous convergences 
between the national laws cited in Part I. By contrast, the second section focuses 
on interpretation and implementation problems as well as lacunae left uncovered 
by the Brussels II-bis system. As required by the parameters of the study 
commissioned, we conducted that twofold analysis paying close attention to the 
relevant public debates occurring at the national and European levels. Finally, the 
third part formulates certain recommendations with a view to better manage 
cross-border separations within the European Union, taking into account 
separations of powers and the possibility of reforming the Brussels II-bis 
Regulation. 
 

1.2. The “cross-border separation” notion 
The expression “cross-border separation” requires two clarifications. First, the 
term “separation” is used throughout the survey to encompass divorce, 
separations ordered by a judicial or administrative authorities, and situations in 
which unmarried couples cease living together. We will see that the study focuses 
essentially on heterosexual couples; homosexual couples received no special 
attention. 
 
As for our use of the term “cross-border”, we found it most feasible to adopt the 
same approach as the Brussels II bis Regulation. Thus, a separation for us is of a 
cross-border nature where the separated spouses or partners habitually reside in 
different countries or where their nationalities (or one of the several nationalities 
they may possess) are different. It is essentially true that where two parents live 
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in different countries the border factor comes into consideration, especially for 
their child. It follows that an internal dispute can become a cross-border one even 
after the separation when one of the two ex-spouses relocates to another 
country, which can require a new arrangement of the parental rights they share. 
But it is also true that where one of the two parents has a nationality other than 
that of the country of the marital residence it often implies that this parent takes 
regular long term trips to his country of origin and that, when the child is brought 
along, this is enough to generate a cross-border complication. 
 
Separations involving only member states can be qualified as intra-community 
separations. Those that position non-member states vis-à-vis member states are 
extra-community separations where the question of which and in what way 
European law can and must apply, notably when the separation involves only one 
member state, remains unanswered. We have dealt with this in the 
“recommendations” section with a focus on litispendance (v. infra, 5.3). 
 

2. STATISTICS GATHERING AND ANALYSIS: AN 
EVALUATION 

National judicial statistics are established in all the countries by their national 
statistics bureaus, and in certain cases, such as France and Sweden, by the 
ministry of justice. Data concerning the removal of children often derive from the 
investigations of state authorities themselves, as in England and Germany for 
example. But such data is geared towards the purposes for which those state 
investigations were conducted. As a result, we point out the existence of 
important databases maintained by the Hague Conference, called “Incadat” or 
“Incastat,” available online. Access to certain data, or to the results of the 
statistical inquiries applied thereto, is available for purchase in Sweden and 
Poland. Herein, we briefly explain the type of data gathered (2.1.) in order to set 
forth an assessment of their analysis (2.2.) and, finally, to draw some conclusions 
(2.3.). 
 

2.1. Collected Data 
We are at the mercy of the data as formatted by the various national institutions, 
which are not always uniform, to say nothing of the statistical trends that have 
been derived from them. The numbers concerning divorces and legal separations 
were, in general, obtained without difficulty for all countries, as well as numbers 
regarding the way in which parental responsibility is allocated following a divorce. 
But those numbers make no distinction between cross-border and domestic 
separations. The availability of data strictly concerning cross-border separations 
generally turned out to be very limited. 
 
Such information, it seems, is simply not available in France and England. For 
Germany and Spain, it was possible to ascertain the nationalities of the divorced 
or separated spouses, but not their place of residence. Furthermore, no 
information is available in these two countries as to the attribution of parental 
rights following a divorce or separation of spouses with different nationalities. 
With respect to Poland, it was possible to learn the country of residence of the 
divorced or separated parents (but not their nationalities) and also detailed 
information regarding the allocation of parental rights upon the separation of 
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parents residing in two different states. The Swedish databases are the only ones 
that also take into account the separations of unmarried couples. Some of those 
databases provide information on the nationality, Swedish or otherwise, of one or 
both parents. Other databases cite the parents’ places of birth, the distance 
between the child’s place of residence and that of the parent who lives abroad, 
the custody arrangement, and the country of residence of the parent that left 
Sweden after being awarded joint custody. 
 

2.2. Data Analysis 
The data gathered in Spain and Germany show that in 2006 and 2007, between 
10% and 15% of divorces involved marriages between a national and a foreigner. 
In Sweden, the number of children involved in a cross-border separation 
represented more than 20% of the total number of Swedish children having 
experienced the divorce of their parents. In Poland, the percentage of divorces 
and separations of parents living in two different countries rose from 4% in 2004 
to 7.5% en 2007 for divorces and from 1.2% in 2004 to 4.3% in 2007 for 
separations. Despite the fact that for France and England it was not possible to 
obtain data on the presence of cross-border elements in separations, the number 
of mixed marriages celebrated in these countries, their history of colonialism, and 
their important roles in international commerce strongly suggest the existence of 
an increase in the number of cross-border divorces and separations in those 
countries as well. 
 
As for parental responsibility in Poland, the only country with clear and legible 
data on the subject, it appears that the cross-border element of the dispute had 
no noteworthy influence on the manner in which judges handled the issue: 
whether the dispute was a cross-border one or purely domestic, there is an 
observable tendency either to award custody to the mother, or to award joint 
custody. We note, however, that as between those two choices, joint custody 
awards occur more frequently — corresponding to mothers winning full custody 
less frequently — in cross-border cases than in domestic cases. The percentages 
of custody awards in favour of the father remain appreciably equivalent in cross-
border and domestic cases. Statistics relating to cross-border separations are 
subject to significant fluctuations from year to year, which are surely amplified by 
the limited number of cases counted. For Sweden, it is difficult to draw 
conclusions because the data concerning parental responsibility cite the parents’ 
places of birth but not their nationalities or places of residence. It appears that 
cases in which custody of the child was entrusted to persons other than the 
parents were noticeably more numerous where the dispute contained a cross-
border element. It is also more common to see custody awarded to the father. 
One could surmise that this trend is due to the father being a Swedish citizen or 
resident; however, that trend also includes cases where both parents were born 
outside of Sweden and perhaps have a foreign nationality, and a good number of 
cases where the custody question was decided by a foreign court and 
subsequently recognized in Sweden. We must note that these are merely 
educated guesses. 
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2.3. Conclusions 
In conclusion, the data gathered could not confirm that judges deciding parental 
rights disputes treat cross-border cases differently from domestic cases by ruling 
in favour of the parent who resides in, or is a national of, the forum state. But, 
except for Poland, the obvious incomplete nature of the national data prevents us 
from denying the possibility that such preferences may exist. 
 
Quantitatively speaking, many of the decisions examined in the context of Part III 
on national law affirm or suggest that the fact of a parent residing or intending to 
relocate abroad is not in and of itself a deciding factor in denying his or her 
parental rights, especially custody (cf. 3.2. below). Moreover, even if we were to 
observe that in a significant number of cross-border cases, child custody was in 
fact attributed to the parent residing in (and therefore usually a citizen of) the 
forum state, that trend would not necessarily evidence the operation of a 
surreptitious and unfortunate preference for the country of residence or 
citizenship of that parent. We must keep in mind that the forum state is very 
often, by virtue of the rules of foreign jurisdiction examined in Parts II and IV of 
the survey, the country of habitual residence of the child. The success of the 
resident parent, therefore, can be justified by the effort to avoid removing the 
child from his home environment. According to a widely accepted view, this 
“principle of continuity” in fact respects the best interests of the child, which is 
the primary criterion in every national law examined when determining parental 
rights. So, one must never overlook the role of national legislative policy. 
 

3. NATIONAL LAWS: CONVERGENCES AND 
DIVERGENCES 

 
The European Union, as it currently stands, does not have the power to impose 
upon its member states a uniform substantive law on domestic relations. The 
totality of rules regarding parental responsibility, including in cross-border cases, 
can only be borrowed from the national laws of the member states. National laws 
do not generally distinguish between the domestic or cross-border nature of a 
separation. Therefore, the various convergences and divergences occurring 
between laws and practices in the different countries (to the extent they are 
relevant and especially in domestic cases) are especially worth noting (3.1). We 
set forth thereafter our assessment of the arrangements ordered by national 
judges adjudicating cross-border separations (3.2). 
 

3.1. National Law and Practice 
Here we will be interested first and foremost in the national parental rights 
regimes (3.1.1), secondly in the interests of the child (3.1.2.), and finally in child 
protective services (3.1.3). 
 

3.1.1. Parental Rights 
Parental Responsibility 
Due to legislative reforms adopted recently in every country examined, the notion 
of parental “responsibility” or “authority” (the latter expression still being used in 
certain legislations) will continue to differ only slightly from country to country, 
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with the exception of Sweden. We note, therefore, a certain convergence of 
national laws resulting from the influence of international legal instruments 
concerning children’s rights. 
 
Common to all the legal systems considered in the survey, parental responsibility 
has above all a protective posture with regard to the child, to which the needs of 
the parent are of secondary importance. Parental responsibility is established, 
normally ex lege, at the moment the child is born, or where the child is born 
outside of wedlock, at the moment the child is recognized. Except in 
extraordinary circumstances, parents cannot renounce or delegate parental 
rights, which are bestowed upon them by default. Swedish law views parental 
rights as akin to “guardianship” which in that country receives considerable 
attention. Thus, we distinguish between formynderskap, which has the character 
of economic and legal rights, and vårdnad referring to the physical and mental 
care for the child’s physical person and the organization of his daily life. 
 
The countries examined have in common the policy of determining parental 
responsibility without regard to the marital status of the parents. Parental 
responsibility is generally attributed jointly to both parents whether they are 
unmarried non-cohabitants, unmarried cohabitants, or married. Only in Germany 
and Sweden must unmarried parents formally declare their desire to jointly 
exercise parental authority. The relaxation or severance of the conjugal 
relationship has no effect in most countries on parental authority. Spanish law, 
French law, and Polish law provide that in cases of separations and divorce, the 
exercise of parental responsibility can fall exclusively to one parent while parental 
authority remains in the hands of both parents. By contrast, Germany law awards 
the “elterliche Sorge” to only one parent but gives the other parent particular 
rights and obligations. With the exception of Polish law, parents are allowed to 
mutually agree upon the allocation of parental authority between them, often 
subject to court approval in the best interest of the child. German law grants to 
the child a right of objection, which in turn requires a ruling from the judge. 
 
Custody 
In all the countries except Sweden, there seems to exist a specific notion of 
“custody” that is rooted in the right and obligation to care for the child on a daily 
basis: the Obhut in Germany, droit et devoir de garde in France, the guardia y 
custodia in Spain, the custody or residence in England. We note, however, the 
occasionally apparent differences in the substance of those notions. In France, 
Poland, and the United Kingdom, custody includes, for example, the power to 
determine the residence of the child but not necessarily to reside with the child, 
whereas Obhut in German law implies the right and the duty to live with the 
child.  In Sweden, the vårdnad concept is independent of residence; and is more 
akin to the parental responsibility concept shared by the other legal systems in 
that it treats patrimonial questions more abstractly. 
 
Once the parents have separated, the legal systems sometimes diverge on the 
question of custody allocation. For example, in France and England an “alternate 
custody” is possible whereas as this is disallowed in Poland. The distinction 
between “alternate custody” and “shared residence” is not clearly established in 
the various national laws. The Swedish legislature introduced the parental 
gemensam vårdnad principle as independent from the residence of the child. The 
essential inquiry overarching these semantic “quarrels” is to know which rights 
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accrue to the parent with whom the child regularly resides. Only then can we turn 
to the question of visitation rights. 
 
Visitation Rights 
All legal systems studied have a policy of maintaining the child-parent 
relationship in cases of separation. Unlike the notion of custody, visitation rights 
do not significantly vary from country to country: visitation rights include not only 
in-person visits but all forms of communication and contact. Divergences are seen 
at times in the context of what is required: in France a parent may refuse to 
exercise his visitation rights which do not amount to an obligation; in Germany 
visitation is mandatory; in Sweden the question is posed in terms of the right of 
the child. In all the legal systems, it is primarily the parent with whom the child 
does not reside who enjoys visitation rights. It is also possible that other persons, 
especially grandparents, may enjoy visitation rights. In the majority of legal 
systems, only the legislature can expand the circle of visitation rights in this way. 
Poland is the exception where it is the courts who take credit for that 
development.  All countries permit, and some even openly encourage, the 
interested parties to privately conclude their own visitation arrangements, which, 
as in Sweden, may be subject to certain form requirements of form. Failing an 
agreement by the parties, judges must determine the arrangements and are 
known to do so with very precise parameters in Sweden, England, Germany, and 
France. 
 

3.1.2. Interest of the Child 
The interest of the child is of primordial importance in all legal systems examined 
due to its defining role in most if not all (as it seems in Sweden) of the legal 
policies that define parental rights. The interest of the child—sometimes described 
as best in order to emphasize its imperative nature (as in Poland)—is no less 
difficult to delineate with precision. 
 
In France, the best interest of the child essentially refers to that which best 
ensures the child’s physical and moral development. In Spain, the central notion 
of the interés del menor is underscored by a doctrine that refers to the 
jurisprudence for its exact boundaries. The corresponding Polish legal term dobro 
dzecka more precisely denotes the “well-being of the child” and has the objective 
of maximally satisfying the child’s personal needs and protecting his interests, 
including the patrimonial. Sweden, Germany, and England have a more marked 
normative posture. In Sweden, the general policy is that all decisions relating to 
parental rights must be made in the best interest of the child—barnets bästa—
defined as having two main elements: 1) the risk of the child being mistreated, 
abused, illegally removed or detained, and 2) the child’s need for a close 
relationship with his two parents. In Germany, the BGB elevates the interest of 
the child to a fundamental principle in judicial decision-making. The BGB in very 
many of its dispositions refers interchangeably to the Kindeswohl and sometimes 
to the Interesse des Kindes. In England, the Children Act of 1989 opens with a 
declaration that the “child’s welfare” must be the predominant consideration and 
instructs courts to keep in mind this “general principle” according to which any 
delay in the resolution of questions concerning the child “probably harms the 
well-being of the child.” The act furnishes a list of seven pertinent elements 
including the verifiable hopes and feelings of the child in question, his physical, 
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emotional, and educational needs, the probable effect upon him of a change in 
circumstances, etc. 
 
A first concretization of the interest of the child notion seems to be the 
consideration of the child’s own preference. The right of the child to express a 
preference on an issue in dispute between the parents is common to all the legal 
systems we studied but the manner in which the child expresses his wishes and 
the weight given to them can vary, sometimes considerably, between countries. 
Germany, Sweden, and in recent years, Spain appear to place more weight upon 
this factor than other countries. In Spain, where no official minimum age has 
been required since 2005, the child must be heard if he possesses an adequate 
“degree of discernment” (suficiente juicio). (However, in practice, children at 
least twelve years old are the most likely to be heard). The failure to ascertain 
the child’s view could be a constitutional violation in Spain. Similarly, in Germany 
the opinions of children, especially children over 14 years old, must be considered 
even where the child is very young; the court will hear the child with the 
assistance of a specialist. The child’s right to be heard is of primordial importance 
in Sweden where it is not a rare occurrence for the will of the child to be of 
decisive importance. 
 

3.1.3. Child Protection Services 
In many countries, the administrative approach to protecting children paved the 
way towards recent legislative reforms, notably in Poland (2004) and France 
(2007). Although the express missions of these services sound similar from 
country to country, the scope of authority and methods of intervention they 
employ in domestic disputes can differ considerably. 
 
In France and Germany, the respective departmental services (ASE, SPMI, SDAS) 
and the Jugendämter are invested with a general mandate for the protection of 
youth. The role of the Jugendämter is very broad. The BGB provides for their 
intervention in a range of situations such as the allocation of parental authority in 
cases of separation or forfeiture of parental authority, the transfer of parental 
authority to a third person, disputes regarding visitation rights, and judicial 
measures taken in case of danger threatening the child. In England, the CAFCASS 
serves the purposes of representation, assistance to the courts, and child 
counselling. In Poland, local and departmental social services (gmyny, powiaty) 
intervene only secondarily to the decision of a probate judge; therefore, it is not 
possible for administrative services to assume parental authority or custody of 
the child. Things are quite different in Spain where the competent authorities of 
each Comunidad autónoma assume guardianship ex lege of abandoned children 
(desamparo). 
 
Sweden is where the social services councils of each commune, social¬nämnden, 
have the broadest influence in terms of their true decision-making power when it 
comes to approving the parties’ privately arranged parental rights arrangements. 
Failing such an agreement between the parents, the socialnämnden represent the 
interest of the child in judicial proceedings. 
 



Policy Department C: Citizens' rights and Constitutional Affairs 

 18 

3.2. National Approaches to Cross-Border Cases 
In the legal systems compared, there exists no special body of legislative rules 
applicable only in cases of cross-border separations. The cross-border character 
of a dispute is taken into account, albeit very rarely, in a direct manner on a 
case-by-case basis where the relocation of a child to another country is at issue. 
In the United Kingdom and in Poland, a decision concerning the removal of a child 
from the territory must result from a mutual agreement between all persons 
possessing parental authority. In France, the family courts (juge aux affaires 
familiales) have the ability to order that a notice be affixed in the passports of the 
parents advising that the removal of the child from the territory requires the 
consent of both parents. 
 
The “cross-border” character of a separation can always be considered indirectly 
by way of arrangements regarding the allocation and methods of exercising 
parental rights. These arrangements are arrived at most often in pursuit of the 
interest of the child, or in other words, in the application of deliberately vague 
legislative policies requiring that courts identify the solutions most in line with the 
interest of the child according to the circumstances of the case at hand. 
 
The laws examined tend generally to hold that a change of residence of a parent 
seeking parental authority or custody does not presumptively undermine the best 
interest of the child where that parent has the means to guarantee good living 
conditions and will respect the rights of the other parent. However, the relocation 
must not exact too harsh an impact upon the child’s preexisting social, cultural, 
and linguistic environment. This “continuity principle”—Kontinuitätsprinzip—exists 
in every legal system examined by our survey. Thus, in France and Spain it is in 
respect of the best interest of the child that the relocation abroad of a parent with 
custody has led the court to grant custody to the other parent remaining on 
domestic soil. However, in other cases the best interest of the child has justified 
rulings in favour of the child’s continued residence with the relocated or relocating 
parent with custody. In Germany, neither the relocation abroad nor the foreign 
nationality of a parent is a decisive factor according to the case-law. Rather, 
German courts tend to deny full custody to the parent hoping to relocate abroad 
where that relocation has the clear aim or effect of hindering the visitation rights 
of the other parent. In England, the most abundant source of disputes concern 
parental requests to permanently emigrate with the child after a divorce or 
separation, especially where the mother having obtained or requested full custody 
intends to join a new partner or return to her country of origin. The courts 
conditionally accept a majority of such requests in light of the best interest of the 
child—conditions such as that the child receive a certain quality of education, and 
that he must regularly visit England. In rare cases, a parent’s intent to emigrate 
has persuaded the judge that the interest of the child is better served by his 
residing with the parent who intends to remain within the United Kingdom. 
  
With respect to visitation rights, we note that a parent having custody and 
residing in Spain can require that visits between the child and the other parent 
living abroad take place in Spain only if there is demonstrated risk of international 
abduction of the child. In Sweden, the existence of a great geographic distance 
between the child and the parent entitled to visitation rights can justify a ruling 
that contact be had in ways (such as by telephone) that do not require a 
displacement of the child. 
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4. INTERNATIONAL AND EUROPEAN LAWS: 
SUMMARY AND ASSESSMENT 

 
Since the 1960s, a considerable number of international legal instruments have 
sought to deal with the special problems faced by the sphere of persons, 
especially children, implicated in a cross-border separation (4.1). Considering the 
progress of those instruments to be in many respects inadequate, the European 
Union invoked its powers under the European Community Treaty (henceforth 
called the Treaty on the Functioning of the European Union (4.2)) to adopt the 
Brussels II bis Regulation whose merits and shortcomings are appraised herein 
(4.3). 
 

4.1. International Legal Instruments 
Insofar as the United Nations Convention on the Rights of the Child of 20 
November 1989 directly addresses the legislatures of its signatory states, other 
international legal instruments with a more immediate impact on cross-border 
separations have come out of the Hague Conference and the Council of Europe. 
They include the following four: 1) the Hague Convention of 1961 concerning the 
powers of authorities and the law applicable in respect of the protection of 
infants; 2) the Luxembourg Convention of 1980 on Recognition and Enforcement 
of Decisions Concerning Custody of Children and on Restoration of Custody of 
Children, which complements the Hague Convention of 1961 in terms of 
recognizing foreign decisions and cooperation between authorities; 3) the Hague 
Convention of 1980 on the Civil Aspects of International Child Abduction, and 4) 
the Hague Convention of 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Cooperation in Respect of Parental Responsibility. 
 
This wave of conventions brought about much-needed changes. To understand 
why, one need only imagine the potential consequences flowing from their 
absence—the consequences of a systematic application of different national 
regimes: no coordination between state authorities for evaluating the cross-
border impact of separations and the solutions they require; difficult and time-
consuming foreign decision recognition procedures; greater risk of conflicting 
decisions (such conflicts systematically resulting from the lack of recognition), 
and therefore, as we will see below, uncertainty as to the rights and obligations of 
interested parties, insecurity and stalemate at the national level; increased 
international child removals; fragmented scopes of authority without a hierarchy 
thus increasing the risk of procedural conflicts and of overall cost and inefficiency. 
 
These legal instruments, if indicative of progress relative to the way things 
operated beforehand, nevertheless have their limitations. Only eleven European 
countries have adopted the Hague Convention of 1961. It also has a number of 
gaps such as its failure to address either the competing interests of state 
authorities in the country of one’s nationality versus that of his place of habitual 
residence, or the recognition of decisions involving acts of enforcement and 
cooperation between state authorities. Critics blame the Luxembourg Convention 
of 1980 for lack of aggressiveness in that it provides too many grounds on which 
a court may refuse to recognize a foreign decision, and for not regulating 
exequatur proceedings. The Hague Convention of 1996 is not in force in the 
majority of member states, does not discuss exequatur proceedings, and 
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prioritizes the jurisdiction of the state of origin when recognition is sought. The 
1980 Hague Convention functions generally quite well but is widely considered to 
need improvement with respect to the time delay for rendering decisions and to 
its provisions regarding cooperation between state authorities. We also regret 
that it does not more rigorously protect visitation rights. 
 
The Brussels II bis Regulation targets these lacunae with the establishment of a 
relatively thorough regime applicable by all member states thereby reducing the 
fragmented approach owing to the varying extents to which member states 
subscribe to the several legal instruments. We must now review legal bases that 
justify it and any eventual reforms. 
 

4.2. Legal bases for the intervention of European Union law 
As we have stated above, the European Union does not currently have the power 
to impose uniform substantive law upon its member States. Rather, the 
piecemeal adoption of laws by the 27 national legislatures must be managed in 
such a way as to impede neither the smooth functioning of the internal market 
nor the creation of a free, secure, and just space. The adoption of conflicts of 
laws rules has guaranteed these two objectives as expressed by art. 61 lit. c) CE 
since the entry into force of the Lisbon Treaty, Chapter 3 of Title V of the TFUE 
pertaining to “judicial cooperation in civil matters.” Article 81 TFUE (formerly 
article 65 EC), which aims specifically at measures having that purpose, is very 
broadly constructed. In effect, it invites the European Parliament and the Council 
to “ensure” (and not merely to “simplify and improve” as set forth in the former 
article 65 EC) the mutual recognition and enforcement between member states of 
judicial and extrajudicial decisions, the compatibility of applicable jurisdiction and 
choice of law rules (which, likewise, is no longer favoured but is assured), as well 
as the compatibility of rules of civil procedure.  
 
It appears that the European Union’s exercise of jurisdiction in the area of 
parental responsibility finds adequate legal footing in those articles. One can 
easily imagine the complications that arise when a decision rendered in State A is 
not recognized in State B. The non-recognition often leads to conflicting decisions 
and, for the parents and child, to conflicting judicial solutions, rights, and 
obligations: according to State A the father receives full custody and all 
associated rights and obligations, and in State B the same is given to the mother. 
This situation runs counter to the “security”, the “justice”, and the “liberty” of 
both parents and the child. 
 
It undermines “security” in the judicial sense insofar as the three interested 
persons cannot know the real value of their rights and obligations. The child 
cannot know which parent has custody of him and risks being lawfully detained 
each time he moves from State A to State B, and back again, in accordance with 
the parents’ respective rights of custody and/or visitation. 
 
This situation denies the child due “justice.” Undoubtedly, this kind of uncertainty 
and the perpetual conflicts it generates rather than resolves compromises the 
“best interest of the child” whatever the definition of that expression. The fact of 
having no means by which to finally settle the international conflict also denies 
“justice” to the parents. In sum, for all interested parties this situation constitutes 
a “denial of justice” within the community territory. 
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The parents’ and child’s fundamental liberties of residence and free movement 
between countries A and B are also abrogated. The father will certainly be 
inclined to limit his travels to the territory of State B where his right of custody is 
not recognized, and the mother will do the same with respect to State A. Quite 
obviously, each parent will do everything possible to keep the child away from the 
territory of the other parent’s state of residence where authorities may not 
honour parental rights awarded in the competing jurisdiction. 
 
Already sufficiently established in the EC Treaty prior to the entry into force of the 
Lisbon Treaty, that power is founded even more clearly now that the treaty 
contains a specific provision entitled “Freedom of space, security, and justice” 
(Title V), and places an expanded range of measures at the disposal of the 
Parliament and the Council within the conflict of laws domain. 
 

4.3. Brussels II bis Regulation: Summary and Evaluation 
We first consider the improvements made possible by the Brussels II bis 
Regulation (4.3.1.), and then the problems of interpretation and application that 
it poses (4.3.2.). 
 

4.3.1. Achievements 
In order to measure the Regulation’s progress, one need only compare its regime 
to those of pre-existing international instruments. 
 
By means of its provisions on recognition and exequatur, the Brussels II bis 
Regulation replaces the Luxembourg Convention of 1980 on the Recognition of 
Decisions whose gaps it hopes to fill. The grounds for refusing recognition draw 
inspiration from those allowed under the Hague Convention of 1996. However, 
the Regulation improves upon even that convention in terms of the recognition of 
decisions by removing the review of jurisdiction from among those grounds, and 
by instituting a common simplified exequatur procedure. Recognition is thus 
rendered speedier and more certain. 
 
The Regulation dispenses with the concurrent jurisdiction shared by national 
authorities and those of the country of residence, which existed under the Hague 
Convention of 1961 until being superseded by the Hague Convention of 1991. The 
Regulation’s provisions are inspired by the very modern ones set forth by the 
latter, but has made adjustments on several points in order to afford greater 
flexibility, especially where the parties have reached an agreement. 
 
Concerning the removal of children, the Brussels II bis Regulation complements, 
but does not replace, the Hague Convention of 1980 and expands it to the entire 
community in some procedural aspects such as child testimony, the time period 
for rendering a decision, the grounds for not returning the child, and the 
occurrence of conflicting court orders to return and to not return the child. All of 
these changes are generally considered to be improvements except for the 
proposed solution to the latter sort of conflict. 
 
The Regulation also fills a gap of the Hague Convention of 1980 as to the 
protection of visitation rights in that such rights can now be definitively declared 
irrevocable, which no prior instrument allowed.  
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The aggregate of the Regulation’s provisions pertaining to jurisdiction, 
recognition, and exequatur, including the removal thereof with respect to 
visitation rights and child removals, warrants our general approval both for their 
underlying policies and for the solutions they set forth. With a few exceptions, 
commentators are fairly unanimous in their approval. However, on specific points, 
the Regulation creates some difficulties. 
 

4.3.2. Difficulties of Interpretation and Implementation 
The interpretation problems that we have identified with the help of doctrinal 
debates centre on the notions invoked herein (habitual residence, definition of 
childhood, parental responsibility), the implementation of Article 11 with 
emphasis on its Paragraph 8 and the mandatory nature of decisions under its 
Paragraph 3, the factors determining the interest of the child under Article 12 on 
jurisdiction deferral and Article 15 on transfer of jurisdiction, and the role of 
public policy in determining the interest of the child at the recognition stage. 
These problems do not appear to be so grave and intense that the Court of 
Justice of the European Communities could not resolve them in accordance with 
its task of uniformly interpreting community legal texts to the extent possible. 
The three decisions rendered by the CJCE to date on the parental responsibility 
provisions seem promising in that respect. 
 
The principle implementation problems have to do with reconciling multiple 
sources of law. Recall that the formation of the European Union succeeded in 
certain regards at simplifying the many normative schemes: the Brussels II-bis 
Regulation renders obsolete the Luxembourg Convention of 1980; by obliging the 
member states to comply with the Hague Convention of 1996 the Community will 
have gotten rid of that convention’s 1961 predecessor. The Regulation rightly set 
out to preserve the innovations of the Hague Convention of 1980 by making 
important and timely adjustments to Article 11. The scope of Article 11 is a priori 
clearly defined. Less clear are the expected interactions between the Regulation 
and the Hague Convention of 1996. Again, the CJCE will be able to resolve most 
difficulties that arise, some of which can hardly be foreseen at this moment. 
 
 

5. RECOMMENDATIONS 
 
Though worthy of credit for its significant overall progress, the Brussels II-bis 
Regulation, like any legislation, could nevertheless stand to be perfected. We 
have identified a few avenues that could be useful to the future work of the 
European legislature. Our recommendations take into account academic debates, 
decisions heretofore rendered, and the Institute’s own experience in this field. 
The urgency of any reform in this area, and of each initiative that we deem 
feasible, is a political evaluation. Our only observation in that regard is that past 
experience gives no cause to fear a major rejection. 
 
Our six recommendations pertain to: legislative technique (5.1.), the possibility of 
extending to custody decisions the same automatic recognition now afforded to 
visitation rights under the Regulation (5.2.), the addition of provisions to govern 
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disputes involving non-European states (5.3.), substantive harmonization of child 
testimony as a ground for refusing recognition (5.4.), the introduction of rules 
governing applicable law (5.5), and finally the reinforcement of the amicable 
settlements, more efficient cooperation between state authorities, and 
coordination of interested parties (5.6). 
 

5.1. Legislative Technique 
The Brussels II-bis Regulation simultaneously addresses both matrimonial 
matters and parental responsibility. The continued desirability of this dual role is 
not obvious considering the pursuit of clarity, legibility, and coherence in 
community legislation. The Regulation’s coexisting provisions governing 
jurisdiction, recognition, exequatur, and the cooperation of state authorities with 
respect to those two roles are beholden at once to different principles and political 
choices. Any tension between them stands to worsen given that the “Rome III 
Regulation” as advanced by the Commission contains rules that address questions 
of the law applicable to matrimonial matters but not to parental responsibility. We 
wonder whether the “Rome III Regulation” could offer the desired opportunity to 
abandon the joint treatment of matrimonial matters and parental responsibility in 
favour of two distinct regulations. In our view, to do so would be, in terms of 
legislative technique, a step in the right direction. 
 

5.2. Extending Automatic Recognition 
The Brussels II-bis Regulation prescribes mandatory force and automatic 
recognition without exception throughout European for only two categories of 
decisions: those conferring visitation rights and those ordering the return of a 
child following a procedure commenced by an earlier decision preventing such a 
return of the child. Decisions attributing custody do not enjoy this two-fold 
privilege. In our view, there is little justification for this difference in treatment 
within Europe of rights (namely custody and visitation) often granted in the same 
decision. The Regulation severs the natural co-extensiveness of these two rights 
by requiring that a state recognize the visitation rights awarded elsewhere while 
allowing it to refuse recognition of the corollary right to child custody awarded by 
the same decision. It is the source of untenable consequences for the interested 
parties because where a custody award is not recognized in another state while 
the visitation rights enjoy mandatory recognition, that state will be practically 
obliged to render its own custody decision. As such, it will often be impossible for 
that state to attribute a corollary right of visitation that is compatible with the 
foreign court’s visitation rights award, which enjoys mandatory recognition under 
the Regulation. To prevent such conflicts, the European legislator must recognize 
the value of going one step further—to extend the application of mandatory force 
to custody awards certified by the same or similar procedures and under the 
same conditions as for visitation rights. 
 
The plausibility of this solution has already been concretely foreseen by the 
Regulation, albeit in a specific hypothetical. In appears that we must interpret 
Article 11, Paragraph 8, to mean that a “(certified) decision ordering the return of 
a child” rendered in the state prior to the displacement of the child enjoys 
mandatory force in its totality, including its parental rights and child custody 
components to which the child’s return is fundamental. It seems unreasonable for 
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a custody award to enjoy such a privilege only where that award was rendered 
after the child was taken away but not where rendered on the basis of an 
agreement between the interested parties. 
 

5.3. Situations Involving Non-Member States 
To the extent that a dispute implicating both a member state and a non-member 
state fru¬strates the “functioning of the internal market” and thus the creation of 
a “space of free¬dom, security, and justice,” as the ECJ said in the Owusu case, 
there is good reason to adopt mea¬sures that satisfactorily address relations with 
non-member states (and notably the non-signatories of the Hague Convention of 
1996). After all, the existence of a decision rendered in a member state that 
conflicts with a decision rendered in a non-member state is no less maddening for 
the interested parties in terms of the problems generated, especially the child. 
Because certain jurisdiction rules posed by the Regulation apply even where the 
child resides in a non-member state, Article 12 Paragraph 4 seems inadequately 
prepared for the increased likelihood of parallel procedures. Thus, it is only 
natural to imagine the adoption of a uniform and fairly liberal community 
international litispendance mechanism that applies when foreign proceedings 
have commenced in non-member states. 
 
Such a step would be sizeable and seems unprecedented in the grand scheme of 
community texts, which provide only for intra-community litispendance. Yet, 
adopting such a mechanism would not represent the first time the task of testing 
out a progressive solution was conferred upon the Brussels II-bis Regulation. 
Furthermore, the Owusu principle cited above would appear to favour addressing 
the issue at the European level rather than through national litispendance laws 
which can differ one from the other, and are not adept at protecting the 
interested parties, particularly children, from the torment of conflicting parental 
responsibility rulings. 
 

5.4. Child Testimony 
The differences between member state laws on child testimony created the fear 
that the Regulation’s four dispositions on this issue would be implemented 
differently in different countries thereby harming the free circulation of decisions. 
Hence, one can envision the potential benefit of a regulation that imposes 
minimum standards concerning age, the form and procedure of the hearing, 
grounds for invalidating the hearing and the requirement to explain such 
invalidation. If adopted in the form of a directive, a regulation of this sort would 
be justifiable as a “reconciliation of the legislative and regulatory dispositions of 
member states” under article 81 TFEU for the purpose of eliminating barriers to 
the circulation of decisions created by the discrepancies. The minimum standard 
could find further support from Article 41 al. 1 of the European Charter of 
Fundamental Rights according to which children “can freely express their 
opinions,” which opinions “are given consideration according to a child’s age and 
maturity on subjects that concern the child.” 
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5.5. Rules on Applicable Law 
The Regulation sets forth no provisions on applicable law. The Commission has 
decided to push for uniform conflict of law rules in the area of matrimonial law. 
One cannot help but wonder whether the time is ripe for a similar push as relates 
to parental responsibility. The very notion is rendered all the more pertinent by 
the fact that, as it stands, the Hague Convention of 1996 has not been ratified by 
many member states, in whose absence its predecessor Convention of 1961 still 
governs, causing grave uncertainty as to the applicable conflict of laws rules. We 
can only hope for a speedy resolution of the quarrel between the United Kingdom 
and Spain over Gibraltar’s position on the implementation of the 1996 Hague 
Convention, which quarrel has until now halted its ratification. 
 
Another question is whether it would be wise for the European legislator to 
imagine modifying the convention’s solutions where jurisdiction is founded upon 
the Regulation. One cannot be too careful because, given the universal 
application of the convention’s provisions, modification thereof can potentially 
upset relations with signatory non-member states. Nevertheless, we submit that 
three types of modifications warrant strong consideration: first, a reflection of the 
semantic and conceptual perspective that led the Regulation to prefer the notion 
of parental responsibility over “measures of protection” as employed by the 
Hague Convention of 1996 in its choice of law provisions; second, adjustments 
required by the fact that the regulatory scheme is not coextensive with that of 
the convention such that maintaining the convention approach of applying the law 
of the forum state must be reconsidered in light of regulatory authorities who 
have no counterpart under the Convention; finally, a modification to allow the 
interested parties to choose the applicable law since both the regulatory 
provisions on choice of forum and contemporary community and international 
private law suggest that the time has now arrived to allow that autonomy, 
subject to the conditions that there be a “close link” between the child and the 
state of the chosen law, and that the law chosen honour to the interests of the 
child. 
 

5.6. International Mediation and Cooperation 
Reinforcement 

Of all the ways one could recommend improving upon the effectiveness of 
existing practices, the most strategic would be the reinforcement of access to 
international family mediation, an increase in the number of specialized courts 
and specialists trained in the international protection of children, and better 
cooperation between state judges and authorities, especially by means of “direct 
contact.” 
 
When it comes to mediation, improvement would require expanding its reach 
beyond situations of child removals — as is the case with the European 
Parliament Mediator for child victims of international removal — so as to also 
encompass the allocation of parental responsibility. We can then consider training 
professional mediators who, in parental responsibility disputes, can ensure the 
circulation of mediation agreements by advising on ways to give them mandatory 
force. Finally, there could be a European Fund financed by member states to 
cover most of the added costs of mediation. The Directive of 21 May 2008 on 
certain aspects of mediation in civil and commercial matters covers at least some 
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of these needs. Perhaps it is best to await its ultimate transposition expected on 
May 21, 2011, before considering adding to it additional specifications on the 
mediation of domestic disputes affecting children. 
 
As regards the level of cooperation needed between judges and between state 
authorities for the effective implementation of several Brussels II-bis Regulation 
provisions, we recommend the considerable potential of the “European Judicial 
Network” whose importance and resources were reinforced by decision number 
568/2009/CE of the European Parliament and the Council, applicable as of 
January 1, 2011. 
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PART I 
 
INTRODUCTION 
 
Part I of this study provides an overview of the statistical data gathering process 
for the six countries it covers: France, Germany, Poland, Sweden, Spain, and the 
United Kingdom. For each country, we have prepared a National Report with 
accompanying Annexes. In those national reports, the available statistics 
concerning international and intra-community divorces were studied very 
narrowly—to the extent that the data reveal information on the granting of 
parental responsibility, custody, and/or visitation rights in the context of divorce 
proceedings. The Annexes are contained in a separate document and present the 
statistical data most often in table format. The National Report is the key to 
understanding the data. It is organized into three questions formulated according 
to the objectives of the study as per our commission. Therefore, a brief 
presentation of the “member state’s approach in collecting statistics” (1) will 
precede the “analysis of the statistical findings” flowing from the data gathered 
(2). Particular attention will be devoted to finding those cross-border cases 
included in the officially reported numbers and notably to the question of whether 
any differences exist in the treatment of “national” divorces/separations on the 
one hand, as compared to those having a “cross-border” character on the other 
hand (3). 
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FRANCE 

1. THE MEMBER STATE’S APPROACH IN COLLECTING 
STATISTICS 

 
The Ministry of Justice publishes an annual statistical review that describes 
quantitatively the judicial activity in France. It is a precious tool for deciphering 
the activity of the various jurisdictions (such as court filings and procedural time 
delays according to type of proceeding) and gives certain details on important 
cases, including domestic relations cases. We were thus very easily able to gather 
statistics relating to divorce actions, parental custody, and visitation rights for the 
2001 to 2005 time period.  
 
The Ministry of Justice also published a study on the alternate residences of 
children of separated parents. This study gives precise statistics, notably on the 
residences of minors following the divorce or separation of their parents. More 
recent data was published in June of 2009 by the Undersecretary of statistics and 
studies at the request of the Directorate of civil affairs. 
 
The National Institute of statistical and economic studies (INSEE) maintains 
statistics on the number of divorces, and on the ratio of divorces to marriages 
(from 1995 to 2007). INSEE also generated statistics on mixed marriages in 
France: number of unions (from 1996 to 2007) and details relating to the 
nationalities of the spouses (for 2007). 
 
We are also in possession of the following statistics (V. annexes): 
 

– The ratio of divorces to marriages in France (1995-2007);  
– Annual number of divorce actions in France (2001-2005);  
– Annual number of separation actions in France (2001-2005);  
– Annual number of court filings relating to parental custody and visitation 

rights in France (2001--2005);  
– -Residence of minor children of separated parents: residence with the 

father, the mother, or elsewhere (2006-2007);  
– Annual number of mixed marriages in France (1996-2007) including the 

nationality of the spouses (2007) 
 
As for the unlawful removal of children, we also have the list of French courts 
competent to hear actions invoking international and European legal dispositions 
relating to the unlawful international removal of children (decree no. 2004-211, 9 
March 2004); we are reaching out to them to obtain their statistics. Moreover, in 
a recent publication  one commentator writes, “the Office of International Civil 
Mutual Aid has shown some consistency in pursuing cases of unlawful child 
removals over the past ten years. In 2007, 244 cases were opened regarding 333 
children. There were 142 actions brought by fathers and 97 brought by mothers. 
France was the nonmoving party in 86 cases with 46 instances of the child(ren) 
being sent abroad, and was the moving party in 158 cases with 69 instances of 
the child(ren) being returned to France. We cannot know the total number of 
unlawful child removals because parents often do not pursue legal action or 
abandon such actions before their resolution.” 
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2. ANALYSIS AND STATISTICAL TRENDS 
 
In France, the number of marriages declined between 1996 and 2007. Still, the 
number of mixed marriages considerably increased over that same time period 
despite the net decrease in that number occurring since 2003 (see Annex 4).  
 
In 2007, 45.5% of marriages ended in divorce. Divorces affecting minor children 
that year represented almost 57% of the total number of divorces (see Annex 1). 
This information suggests that over the next few years we will see an increase in 
the number of divorces involving spouses of different nationalities. However, this 
does not mean that these divorces will necessarily have cross-border implications. 
In order to determine whether there will be cross-border implications, we must 
look not to the nationalities of the parents but to their country of residence after 
the divorce. 
 
Regarding the residence of the minor children, residence with the mother 
occurred in 77% of cases, residence with neither parent occurred in about 15% of 
cases, and residence with the father resulted in barely 8% of cases. In cases 
where the child is at least 13 years old, we notice an increase in the instances 
where the child’s residence is with the father. Before that age, and especially 
before the first birthday of the child, in 94% of cases the child’s residence is with 
the mother. 
 

3. DIFFERENCES BETWEEN “NATIONAL” AND 
“CROSS-BORDER” DIVORCES/SEPARATIONS 

 
Unfortunately, we have been unable to date to obtain any statistics concerning 
international divorces. The Ministry of Justice informed us that information on the 
nationalities of divorced persons is not provided in their statistical records. The 
National Institute for Demographic Studies (INED) similarly told us that it is not in 
possession of this kind of information. Nor does INSEE have this information. 
Finally, we contacted the National Center of Scientific Research (CNRS) who has 
not responded to our request.  
 
Similarly, we have not gathered information on the awarding of parental authority 
and custody in international separations. 
 
French divorce statistics do not lend themselves to drawing distinctions between 
national divorces and cross-border divorces. The percentages of divorces as 
compared to marriages provide no indications as to cross-border divorces. Where 
the residence of an ex-spouse is unknown, those percentages cannot be applied 
to mixed marriages for the purposes of approximating the number of cross-
border divorces. Besides, only those divorces having cross-border implications are 
useful to this study. Neither do statistics exist allowing us to observe differences 
in the awarding of parental authority according to whether or not the divorce has 
cross-border implications.  
 
Furthermore, in order to observe differences in child custody awards where the 
divorce occurs between two nationals, as compared to international divorces, we 
would need data on divorces in which the father is French to know whether 
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judges show a preference for French parents residing on French territory, as 
distinguished from the majority of divorces between French nationals in which 
custody is given to the mother (see Annex 3). 
Laetitia Franck 
Laïna Dayma 
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GERMANY 

1. THE MEMBER STATE’S APPROACH IN COLLECTING 
STATISTICS 

 
The federal bureau of statistics (Bundesamt für Statistik) (Annexes 1–3) is 
charged with preparing and distributing reliable, independent, and qualitative 
statistical information. This information is made available to the public: 
politicians, the government, the administration, the economy, and citizens. 
Among the tasks entrusted to the federal bureau of statistics is the systematic 
and technical preparation of individual statistics, the development and 
coordination of the federal statistics program, as well as the compilation and 
publication of the federal results. Statistics concerning domestic relations are 
updated each year. The number and resolution of cases brought before family 
courts are reproduced alongside the statistics concerning family relations. Thus, 
these statistics provide information useful for the planning of human resources by 
the administration of justice, for the development and management of means 
dedicated to family law, and for the evaluation of domestic relations law. 
 
The Europäische Justizielle Netzwerk für Zivil- und Handelssachin publishes 
statistics concerning procedures that fall within the scope of Council Rule (EC) n° 
2201/2003 of November 7, 2003, regarding the jurisdiction, recognition, and 
enforcement of matrimony and parental custody awards (Annex 4), giving an 
overview of proceedings since 2005 invoking article 11 (removal of children), 
article 15 (changes of venue), article 39 (parental custody), article 41 (visitation 
rights), article 42 (return of the child), article 55 (cooperation in cases specific to 
parental custody), and article 56 (child placement). This table is current as of 
April 2009. 
 
The deutsche Zintrale Behörde für internationale Sorgerechtskonflikte, 
established within the federal department of Justice, produces voluminous 
statistics concerning cases invoking the Hague Convention on the Civil Aspects of 
Iinternational Child Abduction, on the European Convention on Child Custody, and 
the Brussels II bis Regulation, all of which Germany has ratified (Annex 5). These 
statistics shed light on particularly useful aspects of cases, not only from a 
substantive point of view, but also as to their time duration. These statistics are 
relevant only to those proceedings in which the Zintrale Behörde is a party. In 
cases concerning repatriation or the right to maintain personal contact with the 
child, or in cases of reciprocity or enforcement of a foreign decision regarding 
parental custody or the right to maintain personal contact, the parties have 
standing before national or foreign tribunals, without recourse to the services of 
the deutschin Zintralin Behörde. Such proceedings are not included in the 
statistics. The repatriation statistics distinguish cases in which children living in 
Germany have been unlawfully taken and held abroad (“exit proceedings”), from 
those cases in which children are unlawfully brought to Germany and held there 
(“entry proceedings”). Similarly, actions seeking the enforcement of rights to 
maintain personal relations in cross-border situations are pertinent here. The 
2008 statistics are the basis of this study as of June 15, 2009. 
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2. ANALYSIS AND STATISTICAL TRENDS 
 
The number of marriages, like that of divorces, has declined over the past few 
years. A similar decline appears in the number of marriages between German 
nationals and foreigners (Annex 1 et 2). We find that in a nearly consistent 
87.8% of divorce proceedings, not single a request was made for custody of the 
child to be awarded to both parents jointly, as the law contemplates. In divorce 
proceedings where such a request is made, custody is most often awarded 
exclusively to the mother (about 8.3%), or awarded to both parents jointly 
(about 3%). Custody is awarded exclusively to the father in a small minority of 
cases (about 0.7%). Even less frequent are cases where siblings with the same 
mother and father are separated between the parents (about 0.13%). Rarest of 
all are cases in which custody is awarded to some third party (about 0.07%). 
Where the parents are not married to each other, the courts give custody priority 
to the mother (about 38.6%), then to a third party (about 33.7%), then to the 
father (about 16.4%), or to both parents (about 10.5%). Coming in last place are 
cases in which siblings of the same mother and father are split between the two 
parents (about 0.8 %) (Annex 3). 
 
We note that the number of 2008 cases regarding the removal of children and 
invoking the Hague Convention on International Child Abduction, the European 
Convention on child custody, and/or the Brussels II bis Regulation increased by 
about 25% over the prior year. Whereas in 2007 around 72% of cases involved a 
party seeking the return of his or her child, in 2008 such requests constituted 
only 64% of cases. In 2007, 44% of proceedings seeking the return of a child 
ultimately resulted in the return of that child, whereas in 2008 only 33% of such 
cases were successful. Finally, whereas as in 2007 only 44% of child returns 
occurred voluntarily, voluntary returns represented 62% of all returns in 2008 
(Annex 5). 
 
The number of cases invoking Regulation (EC) n° 2201/2003 has more than 
tripled since 2005. The largest block of those proceedings concerns the return of 
a child pursuant to Article 11 of that Rule, proceedings to send a child out of the 
country being most common. Since 2005, there have been a total of 3 
proceedings involving a change of venue to a more appropriate forum, all of 
which occurred in proceedings to have a child brought to Germany from another 
country (Annex 4). 
 

3. DIFFERENCES BETWEEN “NATIONAL” AND 
“CROSS-BORDER” DIVORCES/SEPARATIONS 

 
Statistics on divorce rates for international couples exist only for certain 
nationalities. (Annex 3). We note that for international marriages the divorce rate 
saw a very modest decline over the observed time period. To date, we have no 
information for international divorces concerning child custody. The federal 
statistics bureau’s numbers on the outcomes of divorce and child custody 
proceedings make no distinction between “national” and “international” marriages 
Based on the federal statistics bureau’s records, only the last known residences of 
the parties to the proceedings are taken into account. As such, all foreign 
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domiciles are reflected as one number, with no distinction being made between 
those located within the European Union and those outside of it.
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POLAND 

1. THE MEMBER STATE’S APPROACH IN COLLECTING 
STATISTICS 

 
The collection of statistical data on behalf of the Republic of Poland is handled by 
the Central Office of Statistics, a public entity (Główny Urzad Statystyczny), 
located in Warsaw. The data compilation is centralized: regional offices transmit 
their data to the central office that insures its systematization. The Central Office 
of Statistics gathers three types of statistics: demographic trends, external 
migration, and the functioning of the civil and penal justice system. The officially 
collected data is available to the public.  
 
In general, cross-border elements (international or European) in the collection 
and analysis of data relating to civil and family affairs proceedings are scant. A 
review of the publicly available data reveals that the nationalities and/or places of 
residence of the parties to child custody litigations are difficult if not impossible to 
discern without reference to the text of the relevant judicial decisions. It is 
equally difficult to track eventual changes in the residences of spouses and 
children following a divorce or separation and in cases of de facto separations in 
cases where the court’s involvement was not sought, exception made for child 
abduction cases. Cross-border migration statistics between Poland and other 
member states of the European Union (reporting age, gender, and marital status) 
cannot make up for the lack of information on cross-border aspects of child 
custody battles. 
 

2. ANALYSIS AND STATISTICAL TRENDS 
 
For the purposes of the present study, we have chosen to focus our attention on 
the data most likely to reflect the impact of the free movement of persons on 
family life and on minor children in Poland. We have collected and reproduced the 
official data of that sort published by the Central Office of Statistics in the Concise 
Statistical Yearbook of Poland and in the Demographic Yearbook of Poland. Such 
data pertains to the 2000 to 2007 time period.  
 
The legal statistics are general in nature and do not indicate nationalities 
(principal places of residence), thus rendering the cross-border aspects of 
domestic relations disputes virtually invisible judging from the statistics. 
According to the information communicated by the Polish Ministry of Justice and 
its pilot courts, this type of data is not systematically gathered. Data concerning 
cross-border divorce and separation proceedings involving questions of child 
custody are not included in the publicly available data and, therefore, may be 
complied only upon express special request of the probate courts (falling within 
the jurisdiction of the district courts). 
 
For these reasons, additional efforts were made, by express request to the 
Central Office of Statistics, to gather data of direct interest to our study, such as 
the number of divorces and separations of a cross-border nature (Table 1), and 
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judicial statistics concerning parental authority and custody of minor children 
pursuant to a divorce (Table 2). 
 
While it hovered around 4% until the year 2005, the divorce rate for cross-border 
marriages (whether the nationality of the non-Polish spouse was European or 
other) seems to have slightly increased since Poland’s accession to the European 
Union (Table 1). Separations seem to be following the same trend with a net 
increase from 1.6% in 2004 to 4.3% in 2007. Considering the somewhat stable 
number of divorces relative to the number of marriages, there would appear to be 
a slight but steady increase in the number of proceedings having a cross-border 
character since the opening of Poland’s borders. 
 
Regarding couples with a child born to both parents, divorce and separation 
proceedings must address questions concerning the exercise of parental authority 
following the divorce. By virtue of article 58 of the family and probate code , the 
judge is required to settle such questions officially, lest the proceeding be 
suspended. Whether the affair is of a cross-border nature or strictly domestic 
(Table 2), in the majority of cases parental authority and custody of the child are 
awarded to the mother (58% of cross-border cases in 2003, 63% of non-cross-
border cases). The awarding of parental authority to both divorced parents comes 
in second place (36% of cross-border cases in 2003, 31% of non-cross-border 
cases), which reflects the application of the co-parenthood principle (the equal 
sharing of parental authority between the two parents). 
 
If we look at how the statistics have evolved since 2004, (Tables 3 and 4) the 
percentages of cases in which parental authority was awarded to the mother, or 
to both divorced parents, have remained relatively stable. The presence of a 
cross-border factor in the litigation seems to have no influence over the manner 
in which the judge approaches the awarding of parental authority: whether the 
matter is of a cross-border nature or purely internal, the trend seems to be a 
preference for awarding parental authority and child custody to the mother. The 
judicial statistics compiled for the present study do not reveal the authors of 
motions seeking parental authority for each divorce proceeding. Therefore, it was 
not possible for us to determine the number of cases in which the request for 
child custody brought by the father was denied in favour of the mother. 
Nevertheless, the proportion of cases where parental authority is awarded to the 
mother (regardless of who initiated the request for parental authority) hovers 
around 60% for domestic cases (63% in 2003, 63.7% in 2004, 64% in 2005, 
61.7% in 2006, 57,1% in 2007). A broader spread is observed in cross-border 
cases: 57.6% in 2003, 66.6% in 2004, 45.7% in 2005, 58.2% in 2006, 52,4% in 
2007. The year 2007 saw a slight drop in the number of parental authority 
awards to the mother accompanied by a slight increase in the number of joint 
custody awards (42% of cross-border cases, 37% of non-cross-border cases). 
 
The proportion of rulings awarding parental authority to the father in cross-border 
cases remains miniscule: 1 case in 2003, 0 cases in 2004 and 2005, 2 cases in 
2006 and 6 cases in 2007. Yet, if we compare the proportion of rulings awarding 
the father parental authority per the total number of rulings, that proportion is 
similar in cross-border and internal cases: in 2003, 3% of rulings in cross-border 
cases and 4% in internal cases; in 2004, 0% of rulings in cross-border cases and 
3% in internal cases; in 2005, 0% of rulings in cross-border cases and 3% in 
internal cases; in 2006, 3% of rulings in cross-border cases and 4% in internal 
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cases; in 2007, 4% of rulings in cross-border cases and 4% in internal cases 
(Table 2). Whether the litigation is of an international nature has no noticeable 
influence over courts adjudicating parental authority disputes between divorced 
parents. It is impossible to determine if the nationality and place of residence of 
the mother has any impact on the parental authority award. It is also impossible 
to confirm or refute, on the basis of the given data, any theory that it would be in 
the best interest of the child to remain with the mother where the two parents 
have separate residences. As we indicated in the National Report, the best 
interest of the child is determined on a case by case basis taking into account the 
child’s age and particular needs. As result, without an accompanying analysis of 
the facts of each case, a statistical analysis of the determination of the best 
interest of the child for the purposes of a custody award might be of no interest.  
 
When divorced parents have several children between them, courts seem 
reluctant to separate the children in cross-border cases: parental authority and 
child custody are awarded to only one parent (Table 2). 
 
The statistical data reveals that protective measures put in place for the child 
following divorce proceedings are exceptional in Poland (Table 5), which is an 
application of the constitutional principle that autonomous and personal parental 
authority belongs to the parents. Whether in cross-border or purely domestic 
cases, the practice of family and custody courts is to preserve parental authority 
rights for the divorced parents (awarding it to the mother, the father, or both 
parents): the divorce itself is not a legal ground for removing parental authority 
from the divorced couple, exception made for cases of abuse or wrongful neglect 
of parental responsibilities justifying a temporary or permanent suspension of 
parental rights (Art. 109-111 CFT). The numbers presented in Tables 5 and 6 
concern only cases of child placement after the imposition of such a limitation or 
the removal of parental rights. From 2003 to 2007, recourse to the courts’ 
placement measures remained rather weak. However, in cross-border cases, the 
placement of children in specialized educational establishments (orphanages) 
occurred relatively more frequently than in purely domestic cases (Table 6). 
Nevertheless, since 2005 the placement of children in such specialized 
establishments in cross-border cases seems to have diminished. Currently, foster 
homes do not represent adequate alternatives to orphanages due primarily to the 
newness of Poland’s foster family system. The ultimate influence, if any, of cross-
border elements upon the use of child placement measures in Poland is 
undetectable judging from the statistical data alone. Moreover, the existence of 
such an influence seems unlikely given the exceptional character of such 
measures and the strict legislative framework of their application: such measures 
are inapplicable except where there is a temporary or permanent inability to 
exercise parental authority, or where there has been parental abuse or neglect 
towards the child, regardless of the cross-border or domestic nature of the given 
divorce proceeding. 
 

3. DIFFERENCES BETWEEN “NATIONAL” AND 
“CROSS-BORDER” DIVORCES/SEPARATIONS 

 
Analysis of the statistical data can detect no significant differences in Poland’s 
treatment of divorces and separations based on their national or cross-border 



The parental responsibility, child custody and visitation rights in cross-border separations 

 37 

character when it comes to questions of parental authority and child custody. This 
fact reflects of the current posture of Polish family rights and civil procedures, 
which make no distinction between international proceedings and those of a 
purely domestic nature.  
 
Daria Solenik 
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SPAIN 

1. THE MEMBER STATE’S APPROACH IN COLLECTING 
STATISTICS 

 
The data that we could most readily consult was that published by the National 
Institute of Statistics (Instituto Nacional de Estadísticas: INE), the official organ 
responsible primarily for gathering demographic, economic, and social statistics, 
as well as for coordinating regional and municipal statistics services. Its 
databases include statistics on marriages, divorces, separations, and annulments. 
Statistics on separations and divorces are based upon data furnished by the 
courts of first instance, trial courts, courts of criminal investigation  and courts 
specialized in offences against battered women,  (?)The databases also include 
information relating to child custody awards to one or both parents mentioning, in 
certain cases, their nationalities. The majority of the tables annexed hereto have 
been extracted from the INE databases. 
 
Beginning in January 2007, a new system was put in place for the regular 
collection of information via an electronic questionnaire. The information 
requested includes: the date of marriage, the number of minor children, dates of 
birth, genders, nationalities, marital status, date of the divorce or separation 
filing, the date when a decision was rendered, and the existence of any preceding 
legal separations. At the national level of sovereign and provincial communities, 
the results allow us to take into consideration different aspects such as age, 
gender, and nationality of the spouses as well as the duration of their marriage. 
 
We also found useful a 2005 study containing statistical databases for the 1996-
2000 period on cases of international child removals handled by the Spanish 
government. The study concerned the 1980 European convention on Child 
Custody, the 1997 bilateral treaty between Spain and Morocco, and the 1980 
Hague Convention on Child Abduction. 
 
We also made use of the statistical analysis programs developed in 2003 
concerning requests invoking the 25 October 1980 Hague Convention on the Civil 
Aspects of International Child Abduction: Second Part—National Reports (Spain) 
provided by Professor Nigel Lowe . 
 
 

2. ANALYSIS AND STATISTICAL TRENDS 
 
In 2007, the INE began maintaining a statistical table on divorces and separations 
according to the nationality of the spouses. However, that information does not 
reveal the trends in cross-border child custody insofar as the nationality of one of 
the spouses, whether Spanish or otherwise, does not necessarily indicate his 
place of residence either in Spain or elsewhere. The cross-border element does 
not necessarily translate into a difference in place of residence. A difference in the 
nationalities of the parents could also create a conflict of laws with interesting 
implications, especially if it allows one to determine to what extent the parent of 
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Spanish nationality would be favoured by the law of that forum, or if it is simply 
the child’s mother who is most often chosen over the father without regard to 
nationality, etc.). 
 

3. DIFFERENCES BETWEEN “NATIONAL” AND 
“CROSS-BORDER” DIVORCES/SEPARATIONS 

 
Based on the statistical data at our disposal, it is impossible to find differences 
between national and cross-border divorces and separations with respect to 
parental authority and custody awards. In fact, even though the Spanish statistics 
have included the nationality of the spouses for several years now, they mention 
neither their place of residence nor whether child custody will be held by the 
parent residing abroad or by the parent remaining in Spain. 
 
 
Alberto Aronovitz 
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SWEDEN 

1. THE MEMBER STATE’S APPROACH IN COLLECTING 
STATISTICS 

 
In Sweden, several authorities are charged with gathering statistics annually in 
their respective fields of competence. For the purposes of the Study, three of 
such authorities warrant mentioning. 
 
The government requires court administrators—Domstolsverket—to maintain 
official statistics of courts’ activities. In doing so, they compile statistics 
concerning disputes commenced and adjudicated each year including domestic 
relations disputes. 
 
The national bureau of statistics—Statistiska centralbyrån (hereinafter “SCB”)—
compiles general statistics from all the national authorities and from a large 
number of the local ones. Those statistics are available in most cases in 
databases accessible to the public. The electronic compilation and management of 
the data allows the carrying out of personalized research. The major part of the 
information is free of charge. Yet, not all of the information available is treated 
statistically although the SCB can prepare reports upon request on the basis of 
the existing data. 
 
Since 1991, the Skatteverket treasury has been responsible for managing the 
population registry. This registry is computerized but the treasury does not use it 
for statistical purposes. Nonetheless, the SCB relies upon it for establishing 
statistics. 
 

2. ANALYSIS AND STATISTICAL TRENDS 
 
Annex 1 
We note that the statistics on the origins of children in Sweden have not changed 
significantly from 2004 to 2006.  The large majority, around 73%, of children 
born in Sweded have Swedish parents. Around 20% of children born in Sweden 
have at least one foreign parent (about 10% having one foreign parent, and 
around 10% having two foreign parents). 
 
Annex 2 
The statistics show that the number of divorce requests has remained more or 
less the same from 2004 to 2007, even if an increase in unilateral divorce 
requests (around 1000 requests or 18% of them) has been observed over that 
same period. The joint request for divorce is more frequent during those years 
than the unilateral divorce request which represents an average of about 23.5% 
of all requests. A unilateral divorce request is more often accompanied (in about 
52% to 53% of requests) by a request for custody, residence, and visitation 
rights than are the joint requests (1-1.5% of the joint requests).  
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Thus, the reader need only look at the Swedish national report on the possibility 
(and the encouragement) of amicably resolving questions of custody (and related 
concerns) without taking legal action (through party consensus).  
 
Finally, we note the ratio of divorces to marriages celebrated in 2007 as reported 
by the SCB, which is 0.431. 
 
Annex 3 
The percentages of children aged 0 to 17 years whose parents are separated or 
divorced did not significantly change from 2005 to 2007. Children with two 
parents of Swedish nationality were less likely to suffer a divorce or separation 
(around 2.8%) than those children having two or only one foreign parent (about 
4% and 4.2%, respectively). 
 
Annexes 4 and 5 
For the year 2007, the rate of children aged 0 to 17 years whose parents were 
divorced was about 3.1%. Children having divorced parents who are both citizens 
of countries outside the Union European, or having one parent of non-Swedish 
European nationality (4.1% and 3.8%, respectively), outnumbered children of 
divorced parents who were both of Swedish nationality (2.8%). The data reveals 
that 71% of children aged 0 to 17 years, born in Sweden and living with only one 
of their parents, also live less than 50km away from the other parent. The 
numbers did not significantly change from 2005 to 2007. Also, the birth country 
of the parent with whom the child does not live has no noticeable impact on the 
post-divorce distance between the child and that parent. By contrast, the rate of 
parents born abroad and not living with the child appears significant to us—15%. 
The SCB does not have information concerning the place of residence of such 
parents. 
 
Annex 6 
These statistics reflect the parents entitled to custody from 2004 to 2007. There 
has been no major change during this period. Joint custody (gemensam vårdnad) 
shared by two parents born in Sweden (married or not) applies to 50% of 
children. Joint custody is also the most common arrangement in cases where one 
of the parents (married or not) was born abroad and cases where the parents are 
unmarried and the mother lives with someone other than the father (1% of all 
cases). 9% of the children born to an unwed mother and to a father born in 
Sweden are under joint custody. In a few cases (8,000 children = <1%), joint 
custody is awarded to persons other than the biological parents. These cases 
have mostly to do with biological children born abroad. We note that for 2% of 
children, the unwed mother has full custody. Concerning other custody cases, the 
arrangements vary. Among the few cases in which authorities cannot tell who has 
custody of the children, we primarily find biological children born abroad. 
 
Annex 7 
These statistics show the emigration destination of one of the two holders of child 
custody in 2008. A little more than 9,000 children (under the age of 18 years), 
according to the SCB registry, reside in Sweden with one holder of custody rights 
(varnad) while the other holder has emigrated abroad. In the majority of cases it 
is the father (or stepfather) who has emigrated. More precisely, in about 8,000 
cases it was the father (or stepfather) entitled to custody rights who emigrated 
whereas in about 1,200 cases it was the mother (or stepmother). In about 16% 
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of cases, one of the two holders of custody rights emigrated to Norway, and in 
about a third of all cases a parent with custody rights has emigrated to a Nordic 
country. The second most popular emigration destination is the United Kingdom 
at 10%. Among the top 20 emigration destinations for holders of custody rights, 
several of them such as the United States, China, Iraq, Thailand, and Australia 
place the custody-entitled emigrating parent at a significant geographic distance 
from the child residing in Sweden. Geographic distance has not prevented the 
emigrating parent from retaining his or her entitlement to joint custody rights. 
 

3. DIFFERENCES BETWEEN “NATIONAL” AND 
“CROSS-BORDER” DIVORCES/SEPARATIONS  

 
From these statistics we cannot detect a difference in the treatment of national 
divorces and separations as compared to the cross-border ones when it comes to 
parental authority and custody awards. From the statistics reporting the distance 
between the child and the parent with whom the child does not live we cannot tell 
if the parent lives abroad and cannot draw any conclusions. We draw attention to 
Sweden’s geographic location and neighboring countries, as well as to the 
longstanding Nordic cooperation in this domain. Sweden occupies a longitudinally 
vast geographic territory, such that the distance to neighboring countries of 
Norway, Denmark, and Finland is often shorter than the distance between two 
Swedish cities. Moreover, there are offshore territories such as the Öresund 
region where the population density is very high. The Nordic cooperation within 
the Nordic Council (Nordiska rådet) has long been very important and efficient in 
domains such as domestic relations. “Nordic” family law has for 100 years 
facilitated cross-border questions and eliminated differences between “national” 
and “Nordic” disputes. 
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UNITED KINGDOM 

1. THE MEMBER STATE’S APPROACH IN COLLECTING 
STATISTICS 

 
The Institute has contacted several official sources in the United Kingdom (‘UK’) 
in order to obtain the requested statistics for the UK.  
 
First the Institute has contacted the UK Office for National Statistics (‘ONS’). 
Upon our request, the ONShave informed us by telephone that there does not 
exist a registration of nationalities or country of origin when couples get married 
or divorced in the UK. When a couple gets married, spouses are not required to 
enter the country of origin neither are these data registered or collected 
afterwards. The only information the ONS could offer the Institute was the annual 
– free accessible – publication called ‘Marriage, Divorce and Adoptions series’ 
(<http:/www.statistics.gov.uk>). The ONS stated that they do not own these 
divorce statistics but that they only publish them on behalf of the Ministry of 
Justice. Some of the statistics of the Marriage, Divorce and Adoption series, 
available until 2005 are inserted in the overview of the statistics below. 
 
Second, we have contacted the Data Access and Compliance Unit of the Ministry 
of Justice (the former Economic and Statistics Division of the Department for 
Constitutional Affairs). The written information – figures as well as explanation on 
the figures - received from the Ministry of Justice is inserted in the overview of 
the statistics below. 
 
Upon our request, the Ministry of Justice informed the Institute that the statistic 
overviews of juridical decisions relating to Children’s proceedings in both private 
and public law, divorce and/or legal separation proceedings and the number of 
applications for the return of a child under the Hague Convention on the Civil 
Aspects of International Child Abduction 1980 of the United Kingdom (‘UK ‘) are 
collected by Her Majesty’s Court Services (‘HMCS’) via the so called FamilyMan 
database which is used by the county courts. Any manual collection of these 
figures has been supplied by the Family Proceedings Courts which mostly do not 
use the FamilyMan database.  
 
The FamilyMan database does not record the nationalities of the parties or the 
country of origin so there is no way of identifying cross-border cases for figures 
relating to custody (in the UK: residence) in case of divorce or separation or in 
case of marriage and divorce or separation itself. The only way to find out, as 
stated by the Ministry of Justice, is to request court officials across the jurisdiction 
to go through the court files to determine the appropriate material, retrieve and 
extract the information required. Section 12 of the Freedom of Information Act 
foresees, however, in a provision for public authorities to refuse requests for 
information where the cost of dealing with them would exceed the appropriate 
limit, which limit for central UK government is £600. In case of a request of 
figures not collected by FamilyMan, this amount would be easily reached.  
 
With respect to figures relating to the identity of the person who an order to child 
custody (‘residence’) and access (‘contact’) rights is made, the Ministry of Justice 
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stated that the FamilyMan does not specify the identity of the person who the 
order is in favour of. The FamilyMan only specifies the number of residence and 
contact orders made. Again, such a request would be extensive and would excess 
the limit of £600 as laid down in section 12 of the Freedom of Information Act. 
The information is therefore not freely accessible. 
 
Besides the foregoing, we have also searched for relevant information on different 
websites like the website of the UK Border & Immigration Agency, the website 
called ‘Divorce guide’ and several other websites that might contain useful 
information. We have, however, not found any official and relevant information 
on these websites. 
 
All the relevant information that we have gathered is laid down in the overview of 
the statistics below.  
 

2. ANALYSIS AND STATISTICAL TRENDS 
 
The statistics which we have been able to gather are not extremely helpful in the 
context of the present study. 
 
The available statistics concerning divorces and separations decreed in England 
and in the United Kingdom as a whole indicate a clear downward trend, which 
essentially reflects the decreasing number of marriages. This is extremely 
interesting from a demographic point of view or even from the perspective of the 
sociology of law, but it is not really of much relevance to the question of whether 
judicial decisions concerning the attribution of parental responsibility in cases of 
divorce or separation with connections to other countries, have the effect of 
limiting the free movement of ex-spouses or ex-partners with their children 
between the Member States of the European Union. It seems that no attempts 
have yet been made to determine the countries of origin of persons who divorce, 
or who apply for court orders in respect of parental responsibility following the 
separation of unmarried parents, or to determine whether they remain in the 
United Kingdom thereafter or relocate abroad. The only statistics which indicate 
foreign origins concern marriages and they do not distinguish between EU-citizens 
and other foreign origins.  
 

3. DIFFERENCES BETWEEN “NATIONAL” AND 
“CROSS-BORDER” DIVORCES/SEPARATIONS  

 
The available data does not indicate whether any differences exist between 
“intra-British” and “cross-border” divorces and judicial separations. 
 
To the extent that the separation of an unmarried couple, even with young 
children, does not require any judicial or administrative intervention, because the 
parties have the right to make arrangements for the different aspects of parental 
responsibility by formal or informal agreements, it is extremely difficult to obtain 
any relevant statistics. It would of course be possible to address the issue in the 
framework of the next census of the population, but, on the one hand, it cannot 
be guaranteed that the persons concerned would tell the truth and on the other 
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hand, it would be quite difficult to identify trends within a reasonable period of 
time, as a census is conducted only once every five years. 
 
Less comprehensive, but nevertheless useful statistics could nonetheless be 
obtained within the context of divorces and dissolutions of civil partnerships and 
in particular in the somewhat wider framework of applications for judicial orders 
foreseen by section 8 of the Children Act 1989: “residence orders”, “contact 
orders”, “prohibited steps orders” and “specific issue orders”.  It would seem to 
be quite reasonable to require parties, when filling out the “listing questionnaires” 
which are now a compulsory part of civil procedure, to indicate whether they 
came from a country other than the United Kingdom, before or after the 
celebration of the marriage or civil partnership or the informal formation of the 
couple (and if so, from which country or countries), as well as whether they 
intend to move to another country or countries (and if so, which one(s)) 
subsequently upon the divorce, dissolution of civil partnership or making of 
judicial orders foreseen by section 8 of the Children Act 1989. 
 
 
Martin Sychold 
Annelot Peters 
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PART II 
 
INTRODUCTION 
 
The objective of Part II, according to the terms of its mandate, is to present and 
analyze the binding and nonbinding international and European legislations 
concerning parental divorces and separations, parental responsibility, child 
custody, visitation rights and parental kidnappings, which apply to the relevant 
countries, and particularly the applicable Hague Conventions and the Brussels II 
bis Regulation. The scope of the European Union’s powers in domestic relations 
are also analyzed as well as the recent proposals for modification of the Brussels 
II bis Regulation, and notably the proposed Rome III Regulation. 
 
The international and European instruments concerning parental divorces and 
separations, and especially parental responsibility in the broadest sense of that 
term (encompassing child custody and visitations rights and legal instruments 
aiming to protect the effectiveness of custody and visitation rights against the 
phenomenon of international abductions) are very numerous. No less than ten of 
them warrant analysis herein. Moving from the general to the specific, we look 
primarily to the legal instruments existing on the universal level, secondly to 
instruments concluded on the international level, thirdly to those promulgated by 
the Council of Europe, fourthly to legislations adopted by the European Union, 
and finally to the Conventions found at the regional level, such as the intra-Nordic 
region. 
 
Therefore, we will successively analyze the following instruments: at the universal 
level, the United Nations Convention on the Rights of the Child of November 20, 
1989 (I); four Hague Conventions at the international level—the Convention of 1 
June 1970 on the Recognition of Divorces and Legal Separations, the Convention 
of 5 October 5 1961 concerning the powers of authorities and the law applicable 
in respect of the protection of infants, the Convention of 19 October 1996 on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in 
Respect of Parental Responsibility and Measures for Protection of Children, and 
the Convention of 25 October 1980 on the Civil Aspects of International Child 
Abduction (II); on the European level especially concerning member-states of the 
Council of Europe we will consider the 20 May 1980 European Convention on 
Recognition and Enforcement of Decisions Concerning Custody of Children and on 
Restoration of Custody of Children, and the 10 May 2003 European Convention on 
Personal Relations Concerning Minors (III); at the EU level we take interest in the 
Regulation (CE) 1347/2000 of 29 May 2000 and the Council’s proposed 
modification of Regulation (CE) 2201/2003 concerning jurisdiction and conflicts of 
law rules applicable in matrimonial affairs (IV). 
 
Save for the Council’s aforementioned proposed Regulation the 1 June 1970 
Hague Convention is the only instrument analyzed herein that concerns only 
divorces and legal separations (which has not been widely ratified). The most 
important legal instrument relevant for the purposes of this study is the 
Regulation (CE) 2201/2003, which concerns both matrimonial affairs and parental 
responsibility including international child abductions. The six other instruments 
deal only with the protection of the child. 
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1. THE 20 NOVEMBER 1989 CONVENTION ON 
RIGHTS OF THE CHILD 

 

1.1. Legal Instrument of Universal Application 
Initiated by the Polish government in 1978 at the 34th session of the United 
National Committee on Human Rights, this treaty was adopted and ready for 
signature, ratification, and enactment in New York on November 20, 1989  
(hereinafter the “New York Convention”). It came into force on September 2, 
1990, in accordance with its article 49. 
 
The New York Convention is a universal legal instrument opened for signature to 
all countries in the world (art. 46). To date 191 countries, including the 6 
countries concerned by the present study and every member-state of the 
European Union, have ratified it. Thanks to its universal character and the large 
number of state signatories, this convention enjoys a very broad territorial 
application. By requiring active participation on the part of states in the protection 
of children’s rights, the New York Convention acts as a catalyst for state 
compliance with existing national legal instruments in this area: the 
noncompliance with international agreements responding to the objectives of the 
New York Convention can be considered a violation of the said Convention.  
 
The Convention is drafted as a “general law” cataloging the rights of the child as 
a human being.  The child rights catalogue features an important section on the 
family with certain dispositions that define the child protection scheme in cases of 
the international separation of its family environment. It guarantees to the child 
the right to maintain relations with parents residing in different countries (1) and 
protects against parental kidnappings (2). 
 

1.2. The Child’s Right to Direct Contact with the Parents 
Article 9.3 of the Convention guarantees the right of a child to maintain personal 
relations and direct contact with a parent from whom the child has been 
separated, except where it would contravene the best interest of the child. If the 
scope of article 9.3 is limited to domestic situations, then article 10 extends it to 
include visitation rights in cross-border situations.  Article 10(2) of the 
Convention expressly targets children whose parents reside in different countries: 
such a child “has the right, except un exceptional circumstances, to maintain 
personal relations and direct regular contacts with his two parents.” This 
provisions is founded upon the notion that cross-border separations of parents 
must not undermine the personal relations and direct contacts between the child 
and the parent living in a different country, except in exceptional circumstances.  
“Exceptional circumstances” have been defined neither in the text of the 
Convention nor in its legislative history. In cross-border situations, visitation 
rights are seen as a corollary to the right of free circulation, which, in turn, is 
understood, as the right of the child and his parents to leave the territory of any 
country (even their own) and to return to their own country. Article 10(2), 
introduced at the initiative of the French delegation to the Convention, intends to 
avoid abuses of free circulation, such as international child removals, and to 
promote the recognition and enforcement of international decisions regarding 
child custody.  
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Yet, the New York Convention does not establish concrete mechanisms to prevent 
international child abductions made easier by cross-border separations in 
referring implicitly to certain international legal instruments in this domain, 
including the Hague Convention on the Civil Aspects of International Child 
Abduction (1980).  According to some commentators on the New York 
Convention, its Article 10(2) tends to reinforce and even supplement the 
provisions of the 1980 Hague Convention in cases where the latter fails. In effect, 
where the Hague Convention does not apply in the state of enforcement, or in the 
absence of a court order to in the home country of the parent entitled to 
visitation rights, Article 10(2) of the New York Convention obliges the states to 
favorably consider visitation requests and demands to enter and leave the 
territory for visitation purposes.  
 

1.3. Illegal Abductions and Detentions of the Child 
 
The New York Convention addresses the problem of international child abductions 
in a general fashion; specific binding rules are not imposed. Article 11 of the 
Convention merely requires states to take measures to prevent illegal 
international child abductions and detentions, and rests on bilateral and 
multilateral cooperation. It is primarily concerned with illegal removals and 
detentions of children by parents. The term “abduction” is intentionally omitted 
by the drafters of the New York Convention who had in mind only those 
kidnappings carried out in violation of a custody right belonging to a person, 
institution, or establishment for personal or family reasons, rather than for 
reasons of sexual abuse or human trafficking.  
 
Article 11 encourages countries to adhere to multilateral agreements, the most 
important of which are the Hague Convention on Civil Aspects of Child Abductions 
and regional agreements designed to reinforce its provisions.  The Committee on 
the Rights of the child point out the direct link between the New York Convention 
and the Hague Convention right up front in the preliminary works.  Official 
commentators on the New York Convention emphasize that the noncompliance 
with the Hague Convention of 1980 can lead to violations of Article 11 of the 
Convention of November 20, 1989.  
 
Nevertheless, the effectiveness of these international measures depends largely 
upon that of the domestic ones. By virtue of Article 11, states must see to: 
 

– the possibility of accelerated court proceedings ordering the return of a 
child 

– the availability of court assistance and, where necessary, financial 
assistance for the costs of returning the child 

– the dissemination of information on the Hague Convention to the relevant 
courts 

– the establishment of direct exchanges of information between 
governmental agencies, and an official database permitting the location of 
the abducted or illegally detained child.  
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2. INTERNATIONAL INSTRUMENTS: CONVENTIONS 
PROMULGATED BY THE HAGUE CONFERENCE 

 
As the only instrument specifically and uniquely dedicated to matrimonial affairs, 
the Convention of June 1, 1970 on the Recognition of Divorces and Legal 
Separations is in force in three of the countries concerned by the present study: 
the United Kingdom, Sweden, and Poland. It is also in force in ten other European 
Union member-states (Cyprus, Denmark, Estonia, Finland, Italy, Luxembourg, the 
Netherlands, Portugal, the Czech Republic, Slovakia), two European non-EU 
countries (Norway and Switzerland), and two non-European countries (Australia, 
and Egypt). The solutions it puts forward in terms of “liberal” recognition of 
divorces and legal separations, have been largely replaced in Europe by the 
Brussels II bis Regulation, which also covers marriage annulment decisions (1). 
 
Three important instruments that derive from the Hague Conference concern the 
protection of children. First in time came the Convention of 5 October 1961 
concerning the powers of authorities and the law applicable in respect of the 
protection of infants ratified by four of the six countries covered by the present 
study (Germany, France, Spain, and Poland), in seven other EU member states 
(Austria, Italy, Latvia, Lithuania, Luxembourg, the Netherlands, and Portugal), 
and in Switzerland and Turkey (2). That convention will eventually be replaced by 
the Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Cooperation in Respect of Parental Responsibility and Measures 
for Protection of Children. Aspiring to modernize several provisions of the 1961 
Convention, and also to confirm the solutions proven thereby, the 1996 
Convention is not currently in force in any of the six countries covered by the 
study. However, those countries all signed onto it on April 1, 2003, with the 
exception of Poland who had already done so on November 22, 2000. The 
Convention of 1996 is already in force in fourteen eastern European countries, of 
which eight are EU member states (Bulgaria, Estonia, Hungary, Latvia, Lithuania, 
the Czech Republic, Slovakia, and Slovenia), three European non-EU members 
(Albania, Monaco, the Ukraine), and three non-European countries (Australia, 
Ecuador, Morocco)(3). 
 
Efficient in protecting the child against parental abductions, the Convention of 25 
October 1980 on the Civil Aspects of International Child Abductions is in force in 
all six of the countries examined by the present study and it every EU member 
state. The steadily increasing number of ratifications stands today at more than 
eighty. 
 

2.1. The 1 June 1970 Convention on the Recognition of 
Divorces and Legal Separations 

Concluded on June 1, 1970, and coming into force on August 24, 1975, this 
treaty is of a limited geographic and substantive breadth since it does not address 
the recognition of divorces and separations, and since the number of signatory 
states that have ratified it is low (1.1). The Con¬vention conditions the obligation 
to recognize upon the existence of one of several listed juris¬dictional factors 
(1.2). If one of those conditions is fulfilled, then denial of recognition cannot rest 
upon any of the grounds expressly excluded by the Convention (1.3). The 
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Convention features a non-exhaustive list of grounds on which a contracting state 
can deny recognition (1.4). 
 

2.1.1. Scope of Application 
The Convention applies to the recognition in a contracting state of divorces and 
separations pronounced with legal effect in another contracting state following a 
judicial or other official proceeding. Yet, the Convention does not address 
decisions on harm, or ancillary measures and sentences, or decisions concerning 
child custody that might have been made by a judge in the same decision (art.1). 
The Convention includes a specific provision on remarriage in that it prevents 
states called upon to recognize a divorce under the Convention from blocking a 
remarriage on the ground that the law of another state does not recognize the 
divorce (art. 11). 
 

2.1.2. Grounds for Indirect Jurisdiction 
Article 2 contains a list of five (5) factors which are capable of founding indirect 
jurisdiction over a divorce action: 1) the habitual residence of the defendant; 2) 
the habitual residence of the plaintiff in conjunction with one of the following two 
additional factors a) plaintiff’s habitual residence has been the place of residence 
for at least one year prior to the divorce request, or b) the plaintiff’s residence 
was also the last habitual residence of the couple; 3) the common nationality of 
the spouses; 4) the nationality of the plaintiff when his or her country of origin 
was also that of a) the habitual residence of the plaintiff or b) the plaintiff’s 
habitual residence for at least one continuous year occurring at least partially 
during the two years immediately preceding the date of the divorce request; and 
5) the nationality of the plaintiff if that country was also a) where the plaintiff is 
located when requesting the divorce and b) where the spouses had their last 
residence in a state whose law does not recognize divorces (art. 2). 
 

2.1.3. Expressly Excluded Grounds for Denying Recognition 
Two provisions specifically concern convention-based divorce requests and 
conversion divorces based on legal separations. If a request invokes the 
convention, the divorce or legal separation resulting from the primary or 
convention-based request is recognized if one or the other meets the conditions 
set out by the Convention (art. 4). Where a legal separation gets converted into a 
divorce in the country of origin, recognition of that divorce cannot be refused 
elsewhere on the ground that the conditions for divorce are no longer fulfilled at 
the time of the divorce request (art. 5). Provisions contained in article 6 exclude 
the use of certain circumstances as grounds for refusing recognition, such as the 
fact that the domestic law of the country seized would not have permitted the 
divorce, or the fact that some law was applied other than that which would have 
been applied according to the international conflicts of laws rules of that country. 
Thus, “control of the law applied” (contrôle de la loi appliquée) is not permitted. 
As a matter of principle, a de novo review of the substance of a prior decision is 
not allowed; once the defendant has participated in the proceedings, the 
authorities of the seized state are bound by the factual findings on which the 
decision was founded. 
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2.1.4. Expressly Permitted Grounds for Refusing Recognition 
Recognition of a divorce can be refused under a range of circumstances 
enumerated in articles 7 to 10: where, in light of the totality of the 
circumstances, appropriate steps were not taken to inform the defendant of the 
request for divorce or separation, or where the defendant was not given a fair 
opportunity to protect his or her interests (art. 8); where the divorce or 
separation is incompatible with a prior decision either rendered in the seized state 
or meeting the conditions of recognition of that state (article 9); where the 
divorce or separation is manifestly incompatible with public policy (art. 10). 
Finally, every contracting state may refuse recognition of a divorce between 
spouses coming from a country where the law does not permit divorce (art. 7). 
 
Another set of circumstances can be used to block a divorce only if they were the 
subject of an express declaration by the contracting state at the time of 
ratification. A state may chose not to recognize a divorce or separation : 1) where 
it was pronounced between two spouses who were nationals exclusively of that 
state, when a law other than that designated by its international conflicts of law 
rules was applied, unless such application was reached the same result; 2) where 
both spouses had their habitual place of residence in states that do not permit 
divorce (art. 19); 3) where one of the spouses was a national of a state whose 
law does not permit divorce (art. 20) or legal separation (if the decision to be 
recognized pronounced a legal separation (art. 21)). 
 

2.2. The Convention of 5 October 5 1961 Concerning the 
Powers of Authorities and the Law Applicable in 
Respect of the Protection of Infants 

This treaty (hereinafter the “1961 Convention”) is in force today in a limited 
number of countries, of which eleven are EU member states. Among the six 
countries of concern in the present study, this convention binds Germany, France, 
Spain, and Poland. 
 
The promulgation of the 1961 Convention was supposedly favoured and 
influenced by the famous Boll case.  Given its relative large scope of application 
(2.1), the new Convention’s approach, as developed at the Ninth Session of the 
Conference in 1960, is to establish a conflict of laws rule determining the law 
applicable to measures of child protection (2.2) as well as parameters controlling 
the power of contracting states to enact such measures in cross-border situations 
(2.3). Measures adopted in compliance with the Convention enjoy automatic 
recognition in other states (2.4). The rules of recognition are organized under a 
system of cooperation between state authorities (2.5). 
 

2.2.1. Scope of Application 
The 1961 Convention targets minors (ratione personae). Article 12 of the 
convention, which deals with non-emancipated minors, considers a person to be a 
minor if the internal law of the minor’s home country and place of habitual 
residence consider him or her to be a minor. Someone who has been totally or 
partially emancipated is not a minor for the purposes of the Convention. 
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The 1961 Convention addresses the protection of minors (ratione materiae). 
Although “protection” is not defined in the text of the Convention, it derives from 
both the preliminary works and the explanatory report that this convention 
contemplates all individual private or public law measures aiming to protect the 
rights and interests of minors (parental authority and responsibility, guardianship, 
protection of childhood, education assistance, etc.). However, the Convention 
does not cover correctional measures, labor standards, or education obligations. 
The Convention applies as much to the legal representation of minors as to the 
protection of his physical person (custody, visitation rights, education assistance) 
and its assets (management of its estate, etc.). 
 
Yet, under Article 15, contracting states may reserve the right not to apply the 
Convention on questions of protection of minors and their well-being where such 
questions are dealt with in the context of a marriage annulment or dissolution or 
separation between the minor’s parents. Lithuania, Luxembourg, Poland, and 
Turkey have invoked such reservations. 
 
The Convention applies to all minors who have their habitual place of residence in 
a contracting state (ratione loci, article 12 par. 1). The notion of habitual 
residence has no general definition but is to be determined on facts of an 
individual case.  States can limit the application of the Convention to minors who 
come from one of the contracting states. To date, all limitations of this sort that 
once existed have been withdrawn.  
 

2.2.2. Jurisdiction of Authorities 

2.2.2.1. General Ground for Jurisdiction 
Serving as a criterion for the applicability of the Convention in Europe, the place 
of habitual residence of the minor is also the main ground for jurisdiction (Art. 1). 
The lack of a clear-cut definition in the text of the Convention for the notion of 
habitual residence remains a source of confusion where one wishes to prove the 
establishment of a new habitual residence after a minor has relocated. 
 
Although justified by the superior knowledge that a given judge tends to have of 
his own law and by the difficulties that would result from a divergence between 
applicable law and jurisdiction, the coupling of jurisdiction and applicable law in 
cases of judicial intervention has been the subject of criticism.  

2.2.2.2. Special Grounds for Jurisdiction 
The usual ground for jurisdiction is subject to exceptions that favor the control of 
the country of which the minor is a national (A), the last country of habitual 
residence before the minor’s relocation (B), and, in emergency situations, the 
country in which the minor or his possessions are located (C). The state 
authorities at the place of habitual residence reserve the right to take protective 
measures in cases of grave danger to the minor’s person or well-being (D). 
 
A.  The Country of the Minor’s Nationality 
 
Article 4 establishes the exceptional jurisdiction of state authorities in the country 
of the minor’s nationality. Where they take the view that the interests of the child 
so request, those authorities may take protective measures, by virtue of internal 
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legislation, despite the concurrent jurisdiction of authorities in the country of the 
minor’s habitual residence. The ordering of such protective measures must follow 
prior notice given to state authorities in the country of the minor’s place of 
habitual residence. The application of the measures taken is also assured by 
authorities of the minor’s country of nationality. Measures taken in this fashion 
replace any existing measures in force in the country of the minor’s place of 
habitual residence. 
 
B.  The Country of the Minor’s Former Place of Habitual Residence 
 
The provisions of Article 5 of the Convention guarantee the continuity of 
measures taken by the minor’s country of habitual residence in case of his 
relocation. Measures put in place authorities of the former place of habitual 
residence remain in force until authorities in the new place of residence lift or 
replace them (article 5, par. 1). Moreover, the lifting or removal of protective 
measures is conditioned upon giving prior notice to the state authorities that 
imposed them (article 5, para. 2). 
 
Protective measures have greater continuity when they emanate from the country 
of the minor’s nationality. In case of the minor’s relocation, the measures remain 
in force in the minor’s new country of residence (article 5, para. 3). 
 
C.  The Country in Which the Minor and His Assets Are Located in Emergency 

Situations 
 
In emergency situations, contracting state authorities of the country in which the 
child or his assets are located have special powers to take “necessary protective 
measures” (art. 9, para. 1). Measures taken under Article 9 are of a temporary 
nature and cease as soon as the regularly competent authorities have taken their 
own necessary measures. 
 
D. The Country of the Minor’s Habitual Residence in Cases of Grave Danger 
 
Notwithstanding the jurisdiction of the countries cited above, state authorities 
where the minor habitually resides have the power to take protective measures to 
the extent that the minor faces a serious threat of harm to his physical person or 
effects (article 8). 
 

2.3. Applicable Law 
The general rule is that in the event of protective measures taken, state 
authorities shall apply their own internal law (articles 2 and 4). That law will 
determine the conditions of enforcement, modification, and expiration of the 
measures taken and their effects with respect to the minor’s interactions with the 
people and institutions responsible for him as well as with all other persons. 
 
Article 3 is the exception to the general coupling of jurisdiction and applicable 
law. According to Article 3, all contracting states must recognize the powers 
owing to the internal law of the minor’s home country. According to the language 
used in the preliminary work, this refers to an ex lege authority, that is a law 
which flows directly from the law with no intervention by judicial or administrative 
authority. In effect, the text establishes a uniform conflict of laws rule conferring 
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jurisdiction to the national law of the minor for questions of parental authority 
and responsibility, or legal guardianship.  By giving jurisdiction to the minor’s 
internal law, the Convention effectively eliminates the renvoi mechanism.  As for 
the scope of this rule, it is not only the quality but also the powers of the legal 
representative that are recognized in all contracting states.  
 
Article 3 comes into play under the usual conditions of conferring of the parental 
authority, in the absence of a conflict, and where there has been no break in the 
parents’ conjugal relationship. Nevertheless, Article 3 is its own worst enemy in 
cases where the minor is of dual nationality. The country of habitual residence is 
very often one of the minor’s nationalities. 
 
Where one of these to countries refuses to submit to “the ex lege authority 
relationship” rooted in the law of the minor’s other nationality, then the smooth 
functioning of the Convention is obstructed.  
 
In the case of a cross-border conflict or the termination of the “authoritative 
relationship” provided by the law (such as, for example, where the parents or 
legal guardians are deceased), the minor’s national law will be able to cede 
authority to the law of the minor’s country of habitual residence. 
 

2.4. Recognition of Measures Invoking the Convention 
The Convention sets forth the principle that protective measures taken by a 
contracting state enjoy automatic recognition in the other states. This principle, 
however, is considerably attenuated when the measures taken involve acts of 
enforcement. In such a case, their recognition and enforcement are subject to the 
internal law of the country where enforcement is sought (Article 7). 
 
The recognition of emergency measures taken by state authorities where the 
minor habitually resides insofar as the minor faces the threat of serious danger to 
his person or assets (article 8) is not automatic but is subject to the discretion of 
each contracting state. 
 

2.5. Cooperation between State Authorities 
The Convention’s efficiency depends upon the close cooperation between the 
authorities of the contracting states. That cooperation exists on several levels of 
increasing intensity. 
 
According to Article 11, para.1, “any state authority taking measures invoking the 
provisions of this Convention must notify without delay the authorities of the 
minor’s home country and, where necessary, the authorities of the country of the 
minor’s habitual residence.” Each contracting state must designate a central 
authority to be responsible for the direct transmission of such notifications. The 
duty to inform is for the benefit of the minor’s country of habitual residence 
(article 4) and, where the minor is under that state’s guardianship, for the benefit 
of the minor’s country of nationality (article 9). 
 
According to Article 10, the application of protective measures must follow, where 
possible, an exchange of views with the authorities of other contracting states 
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where protective measures are currently in place. This provision aspires to ensure 
the “continuity of protections applied to the minor” and to avoid potential conflicts 
thereof. 
 
The highest level of collaboration is provided for in article 6 of the Convention 
according to which the execution of measures taken in a country is delegated to 
the authorities of another country. Thus, authorities in the minor’s home country 
can entrust the enforcement of protective measures to the authorities of the state 
where the minor habitually resides or has assets. Authorities in the country of the 
minor’s residence enjoy that same capacity with respect to state authorities 
where the minor has assets. This mechanism is designed to avoid “distant 
guardianship” and to ensure the proximity necessary for the effectiveness of 
protective measures. 
 

3. THE CONVENTION OF 19 OCTOBER 1996 ON 
JURISDICTION, APPLICABLE LAW, RECOGNITION, 
ENFORCEMENT AND COOPERATION IN RESPECT 
OF PARENTAL RESPONSIBILITY AND MEASURES 
FOR PROTECTION OF CHILDREN 

 
The Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Cooperation in Respect of Parental Responsibility and Measures 
for Protection of Children (hereinafter the “Convention”) , offers a complete 
system touching upon all international aspects of protecting the child’s 
relationship with his parents. According to its Article 1, the Convention aims 
primarily to determine the country whose authorities have jurisdiction to take 
measures in protection of the child’s physical person or interests, and to 
determine the law applicable to the measures taken by those authorities and to 
the parental authority flowing directly from the law (rather than from the 
protective measures). Furthermore, the Convention seeks to ensure the 
recognition and enforcement of protective measures and to establish a system of 
cooperation between state authorities. The Convention intends to replace the 
1961 Hague Convention for those countries that have signed on to them both. 
 
Following the Convention’s own scheme, we will discuss herein the scope of 
application (3.1), the jurisdiction of authorities (3.2), the applicable law (3.3), the 
recognition and enforcement of the decisions (3.4), and cooperation between 
states (3.5). Finally, we take interest in the provisions governing the Convention’s 
interactions with the other legal instruments regulating this domain (3.6). 
 

3.1. Scope of Application 
The Convention defines the terms “parental responsibility”, “custody”, and 
“visitation rights” and furnishes an exemplary if not exhaustive list of “measures 
for the protection of the child’s person or interests”. 
 
Parental responsibility, defined in Article 1 paragraph 2, includes parental 
authority or any analogous position of authority determining the rights, powers, 
and obligations of parents, legal guardians, or legal representatives with respect 
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to the person or interests of the child. The right to custody under article 3b 
includes rights to care physically for the child such as the right to determine his 
place of residence, whereas the article 3b visitation right provides the right to 
bring the child for a limited time to a place other than his habitual place of 
residence. 
 
Measures taken for the protection of the person or interests of the child are 
nearly exhaustively listed in article 3: a) the awarding, exercise, and total or 
partial revocation of parental responsibility as well as the delegation thereof; b) 
right to custody and visitation; c) guardianship, orphanage, and similar 
institutions; d) designation and function of any other person or organization 
charged with looking after, representing, or assisting the child’s physical person 
or interests; e) the placement of the child in a foster family or other institution, or 
the child’s documentation by “kafala”  or a comparable institution; f) supervision 
by state authorities over the person charged with caring for the child; g) 
administration, protection, or disposal of the child’s assets. 
 
A series of protective measures enumerated in article 4 are expressly excluded 
from the Convention: the establishment of and challenges to filiations, adoption, 
first and last names, emancipation, obligations to feed, trusts and inheritances, 
social security, general state measures concerning education and health, 
measures taken as a result of crimes committed by the child, and decisions 
regarding asylum and immigration. 
 

3.2. Jurisdiction 

3.2.1. Competencies as Matter of Principle 
The general principle is that state authorities at the child’s place of residence are 
competent to take protective measures (Article 5 para. 1). In case of a change of 
residence, the authorities of the child’s new country of habitual residence are 
competent (except in cases of abduction)(article 5 para. 2). For children who are 
refugees or whose place of residence cannot be established, authorities of the 
state where the child is located are competent (article 6). 
 

3.2.2. Delegated Competencies 
The Convention foresees the exceptional possibility that state authorities in the 
child’s country of habitual residence might delegate their competencies to 
authorities of another state closely linked to the child. State authorities either of 
the country of habitual residence (article 8)(A) or of the other concerned state 
(article 9)(B) can take such an initiative to have those competencies transferred. 
 
A.  Upon the Initiative of the State of Habitual Residence 
 
Where the authorities at the country of habitual residence consider that the 
authorities of another contracting state is in a better position to look after the 
interests of a particular child, it can either ask that state to assume competence 
or stay the proceedings and invite the parties to do so. The authorities of that 
other state may voluntarily accept such competence where it considers the 
delegation to be in the best interest of the child. The transfer of competence can 
take place only among a specifically indicated nexus of states of which the initially 
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competent state is clearly made known: a) the state of which the child is a 
national; b) the state where the child’s possessions are located; c) the forum 
state of the divorce, legal separation, or annulment of the child’s parents; d) a 
state with which the child shares a close tie. The state authorities can proceed 
with an exchange of views (article 8), which also happens in cases where it is the 
second state of close ties that has proposed the transfer of competence. 
 
B.  Upon the Initiative of the State with a Particular Concern 
 
The initiative to transfer competence can also come from the authorities of other 
states who consider themselves best situated to protect the best interests of a 
particular child. The mechanism is the same, as those authorities may either 
approach the authorities of the child’s state of habitual residence seeking to 
exercise competence, or invite the parties to make such a demand upon the other 
state’s authorities. The transfer of competence can only take place to the extent 
that the authority of the state of habitual residence accepted this (article 9). 
 

3.2.3. Jurisdiction of the State of the Matrimonial Action 
The Convention also prescribes the competence of state authorities at the forum 
of the divorce, legal separation, or marriage annulment of the parents where that 
forum is not the state of habitual residence of the child. The exercise of such 
competence depends, however, upon several conditions: 1) the law of the forum 
state must permit it; 2) one of the parents must habitually reside in that state; 3) 
one of the parents must possess parental responsibility; 4) the competence must 
have been accepted by the parents as well as by any other person having 
parental responsibility for the child; 5) the competence conforms to the best 
interest of the child. The competence ceases at the moment of a final decision on 
the merits of the matrimonial action or upon the closure of that action on some 
other ground (Article 10). 
 

3.2.4. Emergency Jurisdiction 
In emergency situations, state authorities enjoy competence where the child or 
his assets are located. If the child has his place of habitual residence in a 
contracting state, these measures cease to have effect once the competent 
authorities have taken measures as required by the circumstances. If the child’s 
place of habitual residence is in a non-contracting state, those measures cease to 
have effect in contract states once those states have recognized measures 
imposed by authorities of the non-contracting state (Article 11). 
 

3.2.5. Jurisdiction of the Country Where the Child and His Assets Are Located 
The authorities of the state where the child or his belongings are located are 
competent to take protective measures of provisional and territorial breadth and 
efficacy. Those measures must not be incompatible with other measures taken by 
any other authorities having competence to do under the Convention. As soon as 
such other measures are pronounced, the provisional and territorial measures 
cease to have effect — if the child has his place of residence in a non-contracting 
state, their effects cease at the moment of recognition of measures taken by that 
other stated as required by the urgent circumstances (article 12). 
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3.2.6. Coordination of Competencies 
The Convention includes, as indeed it must, a provision seeking to avoid 
situations which authorities of different states become simultaneously seized of 
the same requests. Thus, article 13 provides that the authorities of one 
contracting state must, notwithstanding their com¬pe¬tence, stay the 
proceedings if, at the moment the proceeding is commenced, the au¬thorities of 
another equally competent contracting state have received a request for, and 
have taken under examination, corresponding protective measures. 
 

3.3. Applicable Law 
Like the Convention of 1961, the 1996 Convention adheres to the principle that, 
in the exercise of their powers, authorities of contracting states apply their own 
law. Article 15, however, foresees the exceptional possibility of applying or taking 
into consideration the law of another state to which the circumstances present a 
narrow link. It provides no specific way to measure the concreteness of such a 
possible link. 
 
The law of the child’s state of habitual residence governs the attribution or 
extinction of parental responsibility ex lege, which is to say without state 
intervention, such as that resulting from an agreement or a unilateral act. The 
parental responsibility that exists under the law of the child’s state of habitual 
residence continues to exist after a change of residence although in that case the 
law of the new residence state will govern the attribution of full parental 
responsibility to a person not already invested (article 16). That law will also 
govern the exercise of parental responsibility (article 17). Measures taken by 
application of the Convention’s article 18 may either revoke or modify the 
exercise of that parental responsibility. 
 
For the protection of third parties, article 19 provides for an exception to the 
application of the law thus designated. If according to that law a person does not 
enjoy legal representative status of the child, but does enjoy that status under 
the law of the state where that act occurred — an act occurring between persons 
present within the territory of the same state — neither the validity of that act 
nor the responsibility of the concerned third party can be challenged except 
where the third party knew or should have known that that law governed his 
responsibility. We note that according to the terms of article 40 of the 
Convention, the authorities of the state of residence, or of the contracting state 
having imposed a measure, can deliver upon the request of the person having 
parental responsibility or of any person entrusted with the protection of the 
child’s person or belongings, a certificate indicating his status and the associated 
powers conferred upon him — status and powers thereafter presumed valid in the 
absence of contrary evidence. 
 
The designated law can be that of a non-contracting state (article 20). Thus, the 
provisions on applicable law contained in the Convention apply erga omnes. A 
referral by the designated law to another law does not apply except where a non-
contracting state designates the law of yet another non-contracting state that 
would apply its own law. In such a case, the law of that other state will be 
applicable (article 21). The law designated can be circumvented only if its 
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application is manifestly contrary to public policy, taking into consideration the 
best interests of the child (article 22). 
 

3.4. Recognition and Enforcement 

3.4.1. Recognition 
The Convention poses the principle that measures taken by authorities of a 
contracting state receive full legal recognition in the other states (article 23, para. 
1). Any interested person can bring an action to obtain a decision on the 
recognition or non-recognition of a measure (article 24). Refusal of recognition 
can be founded only upon one of the six grounds exhaustively enumerated in the 
Convention’s article 23, paragraph 2: a) if a state authority lacked competence 
under the Convention to invoke the measure; b) if the measure taken failed to 
give the child an opportunity to be heard in violation of the fundamental 
principles of the state seized , except in emergency circumstances; c) the 
measure taken failed to give the holder of parental responsibility an opportunity 
to be heard, except in emergency circumstances; d) if recognition would 
contradict public policy, taking into consideration the best interest of the child; e) 
if the measure is not compatible with a subsequent measure imposed by the 
child’s non-contracting state of habitual residence, where that residence meets 
the recognition conditions of the seized state; f) in case of a violation of an article 
33 proceeding for the placement of the child with a foster family or other 
institution (article 23, para.2) 
 
The authority of the state seized derives from the factual findings upon which the 
authority of the state of origin founded its jurisdiction (article 24); no changes are 
possible as to the merits of the measure invoked (article 27). The law of the state 
seized governs the procedure (article 24 in fine). 
 

3.4.2. Execution 
If the measures taken in one contracting state where they are binding bring 
about enforcement actions in another contracting state, then in that other state, 
upon the request of any interested party, those measures are declared to be 
binding or registered for the purposes of enforcement. The procedure is, here 
again, governed by the law of that state (paragraph 1 in fine), although the 
Convention requires a simple and speedy proceeding. The law of the state seized 
also governs the implementation of measures, taking into account the best 
interest of the child. 
 

3.5. Cooperation 
One entire chapter, Chapter 5, is devoted to the “cooperation” of state authorities 
so as to ensure the necessary efficacy of the Convention’s solutions. The 
cooperation can come by way of the central authorities (3.5.1.) although other 
mechanisms of cooperation exist independently of them (3.5.2.). 
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3.5.1. The Role of the Central Authorities 
Each contracting state must put into place a Central Authority (article 29). 
Although in principles it has to bear its own costs, that authority is permitted to 
charge reasonable fees corresponding to the demonstrable costs of services 
provided, and contracting states are able to agree between them upon cost-
sharing arrangements (article 38). The Central Authorities have a general duty 
and certain specific powers and obligations. 
 
The general duty consists of promoting interstate cooperation, furnishing 
information on the law and available services in that country (article 30), 
facilitating communications and offering necessary assistance for the 
implementation of rules on the transfer of competence, to facilitate amicable 
settlements, and to help locate the child when necessary (article 31). This duty 
does not exist where it could endanger the child’s person or possessions, or pose 
a grave threat to a member of his family (article 37). 
 
As for the specific powers and obligations, the Central Authority of the state of 
habitual residence and where the child is located can, upon the request of 
another state with a close connection to the child, a) report on the location of the 
child, b) request that its competent authority examine the need for protective 
measures (article 32). 
 

3.5.2. Other Cooperation Mechanisms 
When contemplating a protective measure, the competent state authority can 
request that any other contracting state’s competent authority communicate any 
information in its possession that could be useful for the child’s protection. States 
may adhere to a policy of providing such information only through their Central 
Authorities (article 34, para.2). 
 
A special procedure applies where the child is placed in a foster home or 
establishment, under guardianship by kafala, or in some comparable institution in 
another contracting state. The authority consults in advance the latter’s central 
authority or other authority and communicates to it a report on the child and 
what motivates its proposal. The decision can only be taken once the authorities 
of that state have approved of the contemplated protective measure (article 34). 
 
Certain provisions are devoted to the right of visitation and the right to direct and 
regular contact with the child. The authorities of one state can ask those of 
another state to lend their assistance in the implementation of protective 
measures. Furthermore, authorities of the residence state of a parent wishing to 
obtain or preserve visitation rights can gather information and evidence in order 
to prove his/her suitability to exercise visitation rights and the conditions under 
which he/she would exercise them. The competent authority must consider such 
information, evidence, and proof according to the Convention when ruling upon 
visitation rights (article 35). 
 

3.6. Relationship to Other Legal Instruments 
The Hague Convention of 1996 does not affect the relations between states that 
have signed it as well as the Convention of 25 October 1980 on the Civil Aspects 
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of International Child Abduction. However, nothing prevents the use of the 
Convention for obtaining the return of the child or for organizing visitation rights 
(article 50). 
 
As for relations between contracting states, the Convention replaces the 
Convention of 5 October 1961 and also the 1902 Convention to Regulate the 
guardianship of Minors, without prejudice to the recognition of measures taken in 
accordance with the 1961 Convention (article 51). 
 
The Convention does not derogate from international legal instruments to which 
contracting states are party and that contain provisions on the matters it 
regulates. Neither does the Convention affect the possibility for contracting states 
to conclude agreements on these matters so long as they do not prejudice the 
application of its provisions in the relations of those states vis-à-vis other contract 
states. 
 

4. THE CONVENTION OF 25 OCTOBER 1980 ON THE 
CIVIL ASPECTS OF INTERNATIONAL CHILD 
ABDUCTION 

 
Open for signature as of October 25, 1980, The Hague Convention on the Civil 
Aspects of International Child Abduction is now in force in all Members States of 
the European Union. 
 
According to its preamble, the main motive of the Hague Convention on the Civil 
Aspects of International Child Abduction is the protection of the child from an 
illegal removal or detention in the international context. Secondarily, it seeks to 
ensure that custody and visitation rights awarded in one signatory state be 
effectively respected and protected with the territories of all other signatory 
states (article one). 
 
In view of those objectives, the Convention institutes a simple mechanism 
founded upon direct cooperation between state authorities to assure the 
immediate return of the child to his place of habitual residence and into the hands 
of the person who enjoyed custody of that child at the moment of his abduction 
or detention in another state. 
 
The acuteness of the problem of cross-border parent abductions, and the 
simplicity of the procedures envisioned by the Convention, explain the success of 
that Convention at obtaining over 80 ratifications. We will discuss, successively, 
its scope of application (4.1), followed by the “return scheme” set out by it (4.2), 
and finally its effectiveness (4.3). 
 

4.1. Scope of Application 
Rationae personae, the 25 October 1980 Convention concerns all children who 
have their habitual residence within the territory of one of the contracting states. 
The nationality of the child and that of the persons invested with visitation and 
custody rights have no influence on the applicability of the convention. The 
Convention does not apply to children who had already reached the age of 16 
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years at the time the custody and visitation rights were conferred (Art. 4). 
Ratione materiae, the Convention applies to child removals and abductions that 
are considered to be “unlawful.” Ratione loci, each participating state guarantees 
the effectiveness of the Convention within their respective territorial limits (art. 
2). 

4.2. Mechanism of the Convention 

4.2.1. The terminology of the Convention 
Before the convention’s mechanisms can be put into place, one must establish 
whether the allegedly violated right of custody was in fact effectively exercised by 
the right holder at the moment of the child’s abduction or detention. To that end, 
the Convention furnishes an autonomous definition of the notion of custody (A). 
As a condition of the Convention’s application, the unlawfulness of the removal 
must also be discussed (B). 
 
A.  Effective Custody 
 
According to article 5 a) “custody” refers to “the right of the physical care of the 
child, and in particular the right to decide his place of residence.” Without 
providing an exhaustive definition, that article underscores its most important 
element: the right to determine the child’s place of residence. 
 
Article 3 b) of the Convention subjects the custody right concept to the condition 
of protection. In effect, in order to take advantage of the Convention’s 
mechanisms, the protected rights must have been effectively exercised, whether 
in the form of joint or sole custody, at the time of the child’s removal or detention 
abroad. The effective nature of the custody also presupposes a certain level of 
durability and continuity in the situation of the child: that location would not have 
changed if the removal or detention had not occurred. 
 
By virtue of article 3 of the Convention, the right of custody “can result from an 
award of full rights, from judicial or administrative ruling, or from an agreement 
validly in place under the law of that state.” In sum, for the purposes of the 
Convention, the right of custody can flow from a legal, judicial, administrative, or 
agreement-based title. 
 
In the absence of an agreement, the parent entitled or co-entitled to custody will 
enjoy protection under the convention if and to the extent that this right was 
granted as a matter of law in the child’s state of habitual residence. When the 
custody right is founded upon a judicial or administrative ruling, that ruling must 
be binding in the state of the child’s habitual residence.  A right custody under 
the convention founded upon an agreement between the parents must meet the 
formal and material conditions of public policy according to which the agreement 
was concluded. 
 
The country in which the child had his habitual residence immediately before his 
removal or abduction verifies the right of custody. The law of the place of the 
child’s habitual residence also becomes the public policy point of reference. 
Without any indication in the Convention to the contrary, that public policy is 
interpreted broadly to include substantive rules law as well as rules of conflict of 
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laws. This has prompted certain Convention commentators to find therein an 
implicit acceptance of the reference to the other law.  
 
B.  Unlawful Removal or Detention 
 
Any removal or detention of the child is considered to be unlawful where it has 
taken place “in violation of the custody right granted to a person, institution, or 
organism solely or jointly […].” Much like custody rights, the lawfulness of the 
removal of a child is determined by application of the law of the state in which the 
child had his habitual residence immediately before his removal or detention. 
According to the controlling public policy dispositions, we also note the violation 
of the main prerogative inherent in the right of custody — the right to determine 
where the child shall reside. 
 
Article 14 of the convention furnishes guidance of interest in that regard. In order 
to determine whether there has been an unlawful removal or detention of the 
child, the competent state authorities of the forum seized can “take direct notice 
of the law and of the administrative or judicial decisions recognized formally or 
informally in the child’s state of habitual residence without recourse to specific 
proceedings for determining that law or for recognizing foreign decisions […].”  
Here again we find an expedited alternative internal procedure that allows for 
sacrificing the particularities of national law in favor of obtaining a speedier 
justice in the international context. 
 
Cases in which a single parent holds all the prerogatives relating to the child 
hardly pose any difficulties. There will have been an unlawful removal or 
detention of the child when the other parent prevents the entitled parent from 
exercising those prerogatives. The same holds true for joint custody. If one of the 
entitled parents ignores the rights of the other and prevents the normal exercise 
thereof, such as by unilaterally establishing a new place of residence with child, 
that behaviour will qualify as an unlawful removal or detention and will warrant 
legal action under the Convention. 
 
More delicate is the situation where one of the parents is entrusted with custody 
and then removes the child from the territory prescribed by a ruling or in 
contravention of some right belonging to the other parent prescribed in the same 
ruling. It would appear that under Convention’s article 3, any disrespect of the 
geographic assignment of a right of custody constitutes an unlawful removal. 
 
This interpretation of the notion of “unlawful removal” has been reinforced across 
Europe by decisions of the European Court of Human Rights. Indeed, where the 
removal of the child was “unlawful” , the caselaw derives from article 8 of the 
European Convention on Human Rights (hereinafter the “ECHR”) a positive 
obligation borne by the state to take all measures necessary for the return of the 
child, in accordance with the Hague Convention on Civil Aspects of the 
International Child Abduction.  More precisely, the European Court held that state 
authorities must “deploy adequate and sufficient efforts” to enforce a judicial 
decision ordering the return of a child to his guardian.  Article 8 of the ECHR 
sanctions the neglect of that obligation.  The court exercised jurisdiction to 
determine “whether the interpretation given by internal domestic law to the 
guarantees in the Hague Convention were the cause of a violation of Article 8 of 
the Convention,” and notably to examine “whether and to what extent they have 
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proceeded in keeping with the objectives and goals of the Hague Convention.”  
Such is the ensemble of Hague Convention provisions incorporated in Article 8 of 
the ECHR and backed by a control mechanism within the Convention’s signatory 
states. 
 

4.2.2. Action to Recover the Child 
The technique put into place by the Hague Convention is inspired by 
considerations of procedural speed, reactivity, and efficiency (A). The 
Convention’s mechanism rests on the direct international cooperation between 
state authorities instituted to that effect by the contracting states (B). In the 
cross-border context, the technique and mechanism of the Convention 
undermines the practice of family law forum shopping and anchors legal control 
over parental authority to the law of the child’s place of habitual residence. 
 
A.  Simplified and Accelerated Procedures 
 
The drafters of the Convention moved from the idea that ruptures of the child’s 
family environment, taken in conjunction with changes in residence and culture 
shocks that can accompany the cross-border separation of the parents, are not in 
the best interest of the child.  The Convention provides for the immediate 
recovery of the unlawfully relocated child. The Convention aspires to create an 
emergency solution for avoiding the crystallizing of initially unlawful detentions or 
removals of the children under the age of 16 years from their habitual residence. 
 
Judicial and administrative authorities seized of a child recovery request face the 
obligation to take action to ensure the return of the child as a matter of urgency. 
For implementing that obligation, the Convention gives precise indications as to 
the reasonableness of time delays in handling the request. According to Article 11 
paragraph 2 of the Convention, the time delay must not exceed six weeks, 
without a valid reason, from the time the request is filed. In the event this 
deadline is not respected, the requesting party or state authority seized, upon his 
own initiative or at the request of the state authority of the requesting state, can 
demand a formal statement as to reason for the delay. 
 
B.  Cooperation between State Authorities 
 
The accelerated processing of actions for the return of the child depends on the 
direct cooperation of state authorities provided for by the Convention.  Each 
contracting state charges at least one central authority with the task of directly 
communicating with other states’ central authorities and to promote cooperation 
between them in order to ensure the immediate return of abducted children. It is 
worth noting that such direct administrative cooperation between state 
authorities is a welcome alternative to the more complex and time consuming 
diplomatic channels of cooperation.   
 
Article 7 of the Convention clearly defines the intervention powers bestowed upon 
the central authorities. The authorities must locate the child, find an amiable 
solution, promptly take action to order the return of the child where necessary, 
and ensure the execution of that order in the best conditions. 
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State authorities do not exclusively hold those essential powers because, under 
article 29, the victim party in a cross-border abduction has standing to directly 
address the judicial and administrative authorities of the state to which the child 
was taken. 
 
In practice, many conflicts can result in an amicable solution according to 
whether the complaint concerns a request for the immediate return of the child or 
for the right to visitation. In 2005, around 31% of requests in France for the 
child’s immediate return were settled amicably, as compared to 10% of requests 
for visitation rights.  In that member state, international family mediation 
prescribed by the Convention comes in different forms: negotiations, 
conciliations, or external mediations conducted by professional mediators.  
Mediation can occur before, during, or after the judicial phase. When mediation 
takes place in addition to judicial proceedings, there is the unfortunate possibility 
that the parent who has taken the child might use mediation to delay judicial 
proceedings, and then take advantage of Article 12, paragraph 2 of the Hague 
Convention to challenge the request for the immediate return of the child.  But 
the mediation method remains as yet little known, which is regrettable in light of 
its 86% success rate in situations where both parents accept.  We cite two 
unpublished French court decisions that illustrate this success. 
 
The first case involved a French mother who brought her child from the United 
States to France. The American father then commenced action before the 
Tribunal de grande instance in Paris for the immediate return of the child to him. 
The family judge (juge aux affaires familiales) ordered a family mediation with 
the agreement of both parties. The mediation took place within 15 days resulting 
in an amicable solution establishing France as the child’s residence with the 
mother, a giving broad visitation rights to the father in the United States. The 
judge confirmed the agreement protocol on February 1, 2006. In the second 
case, another French mother removed her two daughters from Israel. Upon the 
judge’s invitation, mediation took place. Two perfectly bilingual mediators, one of 
whom specialized in the religious problems of special relevance to that case, 
worked in close collaboration with the attorneys to achieve the best mediation 
outcome. Resulting one week later in an agreement between the parents to 
return the children to Israel, that mediation also facilitated the divorce 
arrangements, which were the mother’s primary cause for concern.  
 
International family mediation following a request for the return of the child is 
also possible in Sweden by means of the communal social council, in Poland, and 
in Germany, and in Spain where, in the absence of controlling federal law, the 
regional legislator (of the Comunidades autónomas) is competent to intervene.  
 
C.  The Indirect Preeminence of the Habitual Residence 
 
By removing the child from the jurisdictional reach of his habitual place of 
residence, the person who unlawfully removes the child can be said to have 
artificially modified the ground for international jurisdiction regarding parental 
responsibility. The party responsible for removing the child gives jurisdiction over 
eventual disputes to the courts of the country whose system is most capable of 
resolving it in his favour (forum shopping). 
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By allowing for the reestablishment of the living arrangements that the forum 
shopping parent attempted to unilaterally modify, and by giving jurisdiction over 
decisions on the merits to the child’s country of habitual residence that is 
theoretically best positioned to respect the best interests of the child, actions for 
the immediate return of the child serve to dissuade parents from forum shopping.  
Therefore, child recovery actions have the indirect consequence of ensure the 
preeminence of the judge in the child’s country of habitual residence over 
questions relating to parental authority. 
 
Article 16 suspends jurisdiction to hear requests for a decision on the merits 
relating to custody so long as it has not been established that conditions for the 
immediate return of the child have been met, or until a reasonable period of time 
has passed without a request invoking the Convention. The independence of child 
recovery requests from disputes over custody rights emanates from article 19 
which provides that a decision on the return of the child rendered in the context 
of the Convention does not affect the substance of the right to custody. 

4.2.3. Conditions for Accepting Child Recovery Requests 
The person, institution, or organization claiming that a child has been unlawfully 
abducted or retained has standing to bring a child recovery request. Such a 
request can be either to the Central authority of the child’s habitual residence, to 
any other member state (for example, the state of refuge), or directly to the 
judicial or administrative authorities of a contracting state (articles 8 and 29 of 
the Convention). Article 8, paragraphs 2 and 3 of the Convention prescribe the 
content of the request and the requisite evidentiary proofs. 
 
To hear the request, the seized authority must verify the fulfillment of two 
conditions. First, it must find a prima facie showing that the child was in fact 
abducted or unlawfully detained within the meaning of Article 3. Second, it must 
verify that the request was made within the requisite time period established by 
article 12, paragraph 1 of the Convention. In effect, the child recovery request 
can be heard only where a period of less than one year has elapsed between the 
abduction or detention of the child the request brought before the judicial and 
administrative authority of the contracting state where the child is located. 
However, even where the concerned authority is seized with a request after the 
lapse of one year, it can refuse to honour the request only upon a showing that 
the child in question has integrated into his new surroundings (article 12, 
paragraph 2). 
 
Where the above conditions are met, the state authorities where the child is 
located orders the immediate return of the child except where one of the 
Convention’s exceptions applies. 
 

4.2.4. Grounds for Non-return of the Child  
The Convention recognizes that the removal of the child can sometimes be 
objectively justified for reasons relating to the child’s physical person, or to his 
immediate environment. In the limited circumstances enumerated by the 
Convention, more fundamental interests can outweigh the interest of the child not 
to be removed from his place of habitual residence (articles 13 and 20). 
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The first possible exception to a duty to return the child has to do with the 
ineffective nature of the custody. The interested party must show that at the time 
of the child’s removal or detention, the person, institution, or organization 
charged with caring for the child’s physical person did not in fact exercice an 
effective right of custody. 
 
The second exception justifying the refusal the child’s immediate return refers to 
the acquiescence of the guardian subsequent to the child’s removal or detention. 
 
The third justification for not returning the child is the existence of a grave risk of 
danger to the child. 
 
The child’s refusal to return to his place of habitual residence and to his guardian 
can constitute the fourth valid reason for not return the child where the child has 
reached a level of maturity justifying the consideration of his own opinion.  
 
A final circumstance permitting a judge to circumvent the immediate return of the 
child pertains to public policy. In effect, article 20 of the Convention allows for 
refusal to return the child in the event of an incompatibility between returning the 
child and fundamental human rights or liberties of the seized state. Note that the 
European Court of Human Rights exercised jurisdiction under Article 20 of the 
Hague Convention to determine whether the return of the child contradicts 
“fundamental principles of the seized state on the protection of human rights and 
fundamental liberties,” as understood by the EHR Convention. Thus, in Eskinazi 
and Chelouche v. Turkey the question was whether Turkey, when ordering the 
return of the child to Israel contributed to a “flagrant denial of justice” that the 
child and his guilty parent would suffer in the country of habitual residence.  A 
joint reading of the EHR Convention with the Hague Convention reveals the need 
to ensure the smooth functioning and effectiveness of the former in light of the 
international common principles of law that rise to the level of human rights and 
fundamental liberties.  
 
The current tendency is to allow for these exceptions only in exceptional cases.  
The refusal to order the immediate return of the child for reasons other than 
those expressly set out is incompatible with the language of the Convention. 
Therefore, the fact that the child and guilty parent are nationals of the state of 
refuge cannot justify the non-return of the child.  The person, institution, or 
organization opposing the child’s return bears the burden of proving the 
exceptional circumstances, which must have existed at the moment of the child’s 
removal or detention abroad. 
 

4.2.5. Protecting the Right of Visitation 
Although primarily intended for the protection of custody rights, the 1980 Hague 
Convention devotes a very short chapter (article 21) to the arrangement and 
protection of the right of visitation. It prescribes that requests concerning the 
organization or protection of visitation rights must benefit from the same regime 
and mechanisms as those made available to child recovery requests. State 
authorities must abide by the cooperation obligations set forth in article 7 “to 
ensure the peaceful exercise of the right of visitation and the fulfillment of any 
condition to which the exercise of that right might be subject, and to employ any 
available means to remove obstacles to the enjoyment of that right.” To that end, 



Policy Department C: Citizens' rights and Constitutional Affairs 

 68 

state authorities are entitled to enter into or favour the establishing of legal 
procedures just as they do per recovery requests. However, the inadequacy of 
the protection of the right of visitation has been the subject of criticism.  
 

4.3. The Convention’s Mechanical Efficiency 

4.3.1. Locating the Displaced Child 
The difficulties of locating a displaced child are as much practical as legal. The 
cross-border aspect of abduction, as well as the reluctance of the guilty parent to 
divulge the place of refuge, inevitably contributes to these difficulties. In practice, 
it often takes four to six months to locate the children. Moreover, certain 
domestic privacy rights prevent the disclosure of information that might locate 
the child.  For example, Swedish law grants to holders of custody rights the 
possibility of providing fictitious personal data (such as a new identity) where this 
is a risk of abduction under article 1 of the Law on Fictional Personal Information.  
The risk of abduction constitutes a risk of a serious crime. The seriousness of the 
risk of abduction is determined objectively. The request is made by the national 
police to a trial level court in Stockholm competent to determine whether the risk 
is sufficiently serious.  
 

4.3.2. The Inert Central Authorities of the State of Refuge 
The slowness of the procedures due to the bureaucratic inertia of the Central 
authorities forms the basis of the most recurring critique of the functioning of the 
25 October 1980 Convention.  The possibility to seize the judge directly can help 
to make up for this difficulty, on the condition that the goal of direct cooperation 
between contracting states, and most notably between the magistrates that 
handle abduction cases, is achieved. The realization of that goal requires a 
fundamental transformation and uniform procedures across the European 
continent. In Europe, direct cooperation between competent jurisdictions could 
jeopardize both the independence of judges and our respect for their dissention.  
If it is impossible to achieve procedural uniformity ad hoc, the establishment of 
direct contact protocols has been proposed, to increase the number of magistrate 
liaisons employed, and to develop judicial networks. In that spirit, the formation 
of the Judicial Network for Civil and Commercial Affairs seems a promising step in 
the direction of greater efficiency in the functioning of the Convention and related 
instruments. 
 

4.3.3. The Need for Complementary Mechanisms of International Judicial 
Cooperation 

At the international level, the 25 October 1980 Convention needs a supplement in 
the form of an efficient mechanism of international judicial aid to effectively 
facilitate the recovery of displaced children and to ensure the exercise of custody 
and visitation rights. In view of that need, the 5 October 1961 Convention on the 
Protection of Minors constitutes an important step towards the development of 
cooperative mechanisms for recovering unlawfully removed children, and towards 
guaranteeing the child’s right to maintain personal relationships with members of 
his second family. 
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5. INSTRUMENTS PROMULGATED BY THE COUNCIL 
OF EUROPE 

 
Two Conventions promulgated by the Council of Europe are of direct interest to 
the present study. They are the 20 May 1980 European Convention on 
Recognition and Enforcement of Decisions Concerning Custody of Children and on 
Restoration of Custody of Children (1) and the 15 May 2003 European Convention 
on Contact Concerning Children (2). The efficacy of the former was largely 
surpassed by the 1980 Hague Convention signed almost concomitantly therewith, 
whereas the latter, open to non-European countries for signature, is too new for a 
useful evaluation of its functional value. 
 

5.1. The 20 May 1980 European Convention on Recognition 
and Enforcement of Decisions Concerning Custody of 
Children and on Restoration of Custody of Children 

The European Convention on Recognition and Enforcement of Decisions 
Concerning Custody of Children and on Restoration of Custody of Children, 
concluded on in Luxembourg on May 20, 1980, aspires “to introduce appropriate 
provisions permitting the reestablishment of child custody when that custody was 
arbitrarily interrupted” and also “to establish relationships of judicial cooperation 
between state authorities” tending to ensure the return of the child to the person 
from whom he was taken in violation of a custody decision. A complex instrument 
that imposes numerous conditions for the return of the child, the Luxembourg 
Convention was surpassed by the Hague Convention of 1980 which offers the 
advantage of not being limited in scope to only European countries. Herein, we 
examine its scope of application (1.1), the provisions on recognition and 
enforcement of decisions (1.2.), cooperation procedures and mechanism (1.3.), 
and the provisions regulating interactions with other Conventions (1.4). 
 

5.2. Scope of Application 
The definitions set forth in the Convention’s article 1 demarcate its scope of 
application. A “decision relative to custody” includes any ruling rendered as to the 
care for the child’s physical person including the right to determine his place of 
residence, or as to the right of visitation. “Displacement without right” refers 
either to the removal of the child across international borders in violation of a 
custody ruling rendered and binding in a contracting state, or to any other 
temporary stay abroad. We will note that the Convention applies equally to 
decisions rendered subsequent to the removal of the child declaring that removal 
to be unlawful (article 12), as to a reservation to make issue such a ruling under 
the Convention (article 18). 
 

5.2.1. Recognition and Enforcement of Decisions 
Decisions on custody rendered in a contracting state are recognized and, if 
enforceable in the country of origin, are enforceable in every other contracting 
state (article 7). The prerequisites for recognition are different according to 
whether the matter at hand concerns the urgent reestablishment of custody of 
the removed child, the recovery of the child within six months, or sometime 
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thereafter. Decisions on the right to visitation enjoy recognition and execution 
under the same conditions as other decisions relating to custody, although it is up 
to the competent state authority seized to organize the means of implementation 
and exercise of the visitation right taking into consideration the arrangements 
made between the parties. 
 

5.2.2. The Urgent Reestablishment of Custody 
An award for the immediate recovery of the child depends upon two conditions 
being fulfilled: a) at the moment of the commencement of action or on the date 
of the child’s displacement without right, which ever occurred first, the child and 
his parents were nationals of only the state in which the action is brought and the 
child also had his place of residence in that state; b) the state authority received 
the request within six months of the displacement without right. Yet, in such a 
case, none of the justifications for refusal foreseen in the Convention shall apply 
(article 8). 
 

5.2.3. Recognition and Enforcement Where Action Is Brought Within Six 
Months 

Where state authorities are notified within six months of the child’s displacement 
(but where the article 8 condition of proximity is not fulfilled) the recognition and 
enforcement can be refused only where one of the Convention’s three 
exhaustively listed motives is satisfied. They are: a) in the event of a decision by 
default, the defendant was not given adequate notice and time to defend himself; 
b) in the event of a decision by default, jurisdiction of the rendering authority is 
lacking i) over the habitual residence of the defendant or ii) over the last common 
place of habitual residence of the parents insofar as one of them still resides 
there or iii) over the habitual residence of the child; c) where the decision is 
incompatible with another decision made binding in the seized state before the 
removal of the child, unless the child had his place of habitual residence within 
the territory of the requesting state during the year preceding his removal (article 
9). 

5.2.4. Recognition and Enforcement Where Action Is Brought after Six Months 
In virtually all other cases where a request is brought more than six months are 
the child’s removal, recognition and enforcement can be refused not only for the 
reasons available in cases that fall within the six month time period, but also on 
one of the following four additional grounds: a) where it is determined that the 
effects of the decisions are manifestly incompatible with fundamental principles of 
law governing family and children in the state seized; b) where because of a 
change in circumstances the effects of the original ruling manifestly no longer 
conform to the best interests of the child; c) where at the moment the action is 
brought i) the child was a national or habitual resident of the stat seized and no 
existing ties to the state of origin, or ii) he was a national of both the state of 
origin and the state seized of the action as well as a habitual resident of the state 
seized; d) where the decision is incompatible with a decision rendered either in 
the state seized or in a non member state but enforceable in the state seized 
following a proceeding commenced prior the introduction of the action seeking 
recognition and enforcement, and of the refusal conforms to the best interests of 
the child (article 10). 
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5.3. Procedure and Central Authorities 
The Convention describes in a detailed fashion what documents to annex to a 
request for the recognition and enforcement of a decision relative to custody.  
States must apply a simple and speedy procedure to the recognition and 
enforcement of a custody decision in that exequatur motion can be brought as a 
simple request (article 14.) The Convention also provides that before determining 
that the recognition no longer conforms to the best interests of the child within 
the meaning of paragraph 1.b of article 10 (v. supra point 1.2.3.), the authority 
must consider the child’s point of view, except where it would be practically 
impossible to do so in light of the child’s age or intellectual capacity, and can call 
for appropriate investigations. 
 
To facilitate its implementation, the Convention devotes the entirety of Title I to 
the “Central Authorities” (articles 2-6). Each state has the obligation to designate 
its own. In addition to the duty “to cooperate between them and to promote 
dialogue between the competent state authorities of their respective countries” by 
obeying duties of mutual information and communication (prescribed in article 3 
paragraph 2), the central authorities must allow “any person having obtained 
from a contracting state a decision on child custody who desires to obtain in 
another contracting state the recognition and enforcement thereof” to invoke 
their assistance in the implementation of that decision (article 4). To that effect, 
parties make use of every provision they consider appropriate when seizing state 
authorities to locate the child, to avoid harming the child or the requesting party 
through provisional measures, and the ensure the recognition and enforcement of 
the decision as well as the recovery of the child. Where recognition is refused and 
the moving party seeks to introduce in the seized state an action on the merits, 
the central authority, if it considers itself bound to hear such action, must do all it 
can to ensure the representation of the moving party during the proceedings 
under conditions not less favourable than those benefiting a resident or national 
of that state (article 5). Article 6 details provisions concerning the language of the 
communications destined for or emanating from the central authorities. 
 

5.4. Other Instruments 
 
By a provision inspired by the favor recognitionis principle, the Convention does 
not prevent the application of another international instrument which is binding 
upon both the state of origin and the seized state, or of the non-Convention law 
of the seized state for the purposes of obtaining the recognition or enforcement of 
a decision (article 19). Where contracting states establish between them a 
particular system of recognition or enforcement of decisions, they will be entitled 
to apply that law or system in place of the Convention (article 20). 
 

5.5. The 15 May 2003 European Convention on Contact 
Concerning Children 

Among the range of international instruments regulating cross-border aspects of 
parental responsibility, the Convention on Contact Concerning Children occupies a 
special place. Opened for signature in Strasbourg on May 15, 2003 at the 112th 
Session of the Council of Ministers of Europe, the Convention surpassed the 
traditional regional framework. Conscious of the fact that cross-border 
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separations often extend beyond the strictly European context, the Convention’s 
drafters opted for an agreement open for signature to both the European 
Community and non European states. 
 
With its entry into force on September 1, 2005, only six states have ratified this 
treaty none of which are the concern of the present study. In the absence of 
conflict between the Convention and other instruments it intends to reinforce, 
there exists no apparent legal obstacle to the integration of this instrument into 
the legal systems of those states.  
 

5.5.1. Scope of Application of the “Contact” Notion 
The Convention was conceived of as a complementary mechanism for reinforcing 
the efficacy of the following international legal instruments: the 20 May 1980 
Luxembourg Convention; the 25 October 1980 Hague Convention; the 19 October 
1996 Hague Convention and Council Regulation (CE) no. 1347/2000 of May 29, 
2000 (now Regulation (CE) no. 2201/2003) . In the spirit of its complementary 
aspirations, the Convention does not affect the application of the aforementioned 
instruments, but rather applies in parallel fashion when goals of efficiency 
require. 
 
Inspired by the best interests of the child within the meaning of article 3 of the 20 
November 1989 United Nations Convention on Rights of the Child, the Convention 
recasts the problem of parental responsibility in terms of the rights of the child. 
In effect, the drafters of the Convention changed the terms of the discussion by 
replacing the notion of “visitation right” with that of “contact”. The caselaw on the 
1950 Convention on Human Rights and Fundamental Liberties, having defined the 
notion of “the right of the two parents and of the children to maintain personal 
relations” played a role in this terminology shift. The Convention affords the child 
a right to maintain regular personal contact with his parents but also with certain 
other persons with family ties to the child. The Convention’s Article 4 § 2 
prescribes that personal contact between the child and his parents or other 
persons can be limited or excluded only where necessary in the best interest of 
the child.  
 

5.5.2. Measures of Guarantee 
The Convention imposes on member states the positive obligation to promote the 
normal development of these relations by encouraging effective recourse to 
existing instruments of interstate cooperation. To accommodate for the 
instruments’ shortcomings, the European Convention proposes a system of 
measures of guarantee based on current best practices in the European states to 
secure the right to visitation, to ensure the child’s return to his state of habitual 
residence at the end of visitations abroad, and to prevent the child’s unlawful 
displacement.  
 
Also included in these measures are supervised visits; depositing financial 
guarantees on the part of the person with whom the child habitually lives not to 
prevent the person soliciting personal contact with the child from having said 
contact; the duty of the person soliciting personal contact with the child to cover 
the travel and lodging costs of the child and the person accompanying the child; 
the possibility of imposing penalties (civil, penal, or administrative according to 
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the relevant legal system) upon the person with whom the child habitually lives in 
case that person refuses to comply with a ruling relating to personal contacts with 
the child. Measures aimed at the prevention of parental abductions during a 
lawful visitation include surrendering passports and other pieces of personal 
identification, depositing financial guarantees before enjoying personal contact. 
These Convention-based measures can be ordered at any time before or during 
the exercise of personal contacts or even after the personal contacts have taken 
place. 
 

5.5.3. Reinforcement of Instruments Implementing Recognition 
The Convention does provide specific rules regarding the competence and 
recognition of parental responsibility rulings but refers to the relevant 
international agreements.  Nevertheless, in order to reinforce the implementation 
of international legal instruments the Convention imposes upon member states 
the duty to create or adopt their internal procedural mechanisms so as to ensure 
the exercise of international jurisdiction and recognition procedures . In any 
event, the Convention prohibits any reexamination of the merits of a ruling for 
which recognition is sought.  Among those procedures aiming to facilitate the 
effective enjoyment of the right of visitation, the drafters of the Convention 
encourage the recognition and the exequatur declaration of rulings made in the 
state where contacts with the child are to take place prior to the exercise of those 
contacts. The primary advantage to recognition of custody and/or personal 
contacts decisions prior to the exercise of those rights is to facilitate the prompt 
return of the child at the end of the allowed visitation period in case of the 
displacement or retention of the child. The result is that the parent who does not 
have custody of the child will be less likely to detain the child at the end of the 
visitation period.  
 

5.5.4. Reinforcement of Implementing Mechanisms for the Immediate Return 
of the Child 

Where a child does not return at the end of a visitation period, the Convention 
guarantees the immediate return of the child upon request by application of the 
provisions of relevant international instruments, of domestic law, and of 
safeguards and guarantees foreseen by the ruling on personal contacts.  The 
competent authorities (central authorities, judicial authorities, police, social 
services, etc.) are required under Article 16 to employ all necessary measures 
and methods at their disposal under domestic law to locate the child (in cases of 
wrongful displacement) and to ensure the child’s return to his habitual residence. 
Where possible, orders to return the child must come within six weeks following 
the date of the request.  This provision takes into account article 6 of the ECHR 
requiring that cases be decided within a reasonable time, and stipulating that the 
European Court of Human Rights can sanction any unreasonable delay in a case 
concerning a child. 
 

6. INSTRUMENTS PROMULGATED BY THE EUROPEAN 
COMMUNITY: THE BRUSSELS II-BIS REGULATION 
AND THE MODIFICATION THEREOF 
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We begin with the breadth and limits to the European Union’s competence to 
regulate family matters (1). We will then present the solutions contained in the 
Brussels II bis Regulation (2) and the Commission’s proposed modification 
thereof on July 16, 2006 (3). 
 

6.1. Breadth and Limits to European Union Powers in 
Family Matters 

The Community still lacks the competence to substantively standardize national 
substantive laws across Europe that governs family matters. Thus, substantive 
rules on divorce, legal separations and marriage annulments, parental 
responsibility including custody and visitation rights (the right to maintain 
“personal contacts” between the child and his parents and family members), 
derive only from the national laws of member states. Moreover, it is necessary to 
“manage” this legal fragmentation across Europe so as not to obstruct the 
“smooth functioning of the internal market” and the creation of an “area of 
freedom, security, and justice.” 
 
Indeed, the objective of the internal market and of the freedoms it embodies can 
be achieved only where those freedoms are effective — where the 
intracommunity intercourse is encouraged, or at least is not hindered, in one way 
or another. The creation of a “area of freedom, security, and justice” envisaged 
by article 61 of the EC Treaty intends precisely to serve the “smooth functioning 
of the internal market” within the meaning of article 65, which is in turn a tool for 
promoting “economic and social progress”  as set forth among the primary 
“objectives” of article 2 . In the absence of substantive uniformity, the smooth 
functioning of the internal market requires the adoption of measures in the area 
of international private law as stated in article 61.c, such as in the way of “judicial 
cooperation in civil matters.”  Article 65, which specifically addresses measures 
relative to such cooperation is broadly formulated. In effect, by the adoption of 
such measures it hopes “simplify and ameliorate the recognition and enforcement 
of decisions, including the extrajudicial”, to “favour the compatibility of applicable 
conflicts of laws rules”, and the “compatibility of rules of civil procedure”. 
 
It was on the basis of this legal footing that a considerable number of regulations 
saw the light of day regarding the jurisdiction of authorities, applicable law, and 
recognition of decisions and authentic acts in the most varied areas of law. It was 
particularly on the basis of articles 61 and 67 that the Council adopted Regulation 
(CE) no. 2201/2003 of November 27, 2003 on jurisdiction, recognition, and 
enforcement of decisions on marital affairs and on parental responsibility that 
repealed Regulation (CE) no. 1347/2000. The Council Regulation proposal of July 
17, 2006, modifying Regulation (CE) no. 2201/2003 concerning jurisdiction and 
instituting rules on applicable law in matrimonial affairs also draws support from 
Article 65 CE, and especially from point b) on the compatibility of conflict of laws 
rules.  
 
It seems hard to deny that European Community jurisdiction over recognition 
finds adequate legal basis in the aforementioned articles where the recognized 
rulings happen to concern matrimonial and parental authority actions. One only 
has to imagine the consequences of not recognizing a marital affairs ruling. A 
decision rendered in State A concerning a separation or divorce that does not 
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receive recognition in State B results in an uncertain status for the involved 
spouses — in state A the spouses are divorced while in State B they remain 
married. Let us push this reasoning to its logical ends and imagine the additional 
problems owing thereto. It creates a legal conflict whereby State B (which does 
not recognize the divorce) considers spouse X to owe marital support to spouse Y, 
whereas State A (having granted the divorce) does not consider spouse X to owe 
support to ex-spouse Y. Here we see a conflict of subjective rights and 
obligations. Such a situation incentivizes spouse X to relocate from state B to 
State A and to minimize his movements and activities (his legal presence) in 
State B so as to escape any duty owed to spouse Y under the law of State B. 
Supposing that both spouses have belongings in both countries, spouse X will be 
able to claim for reimbursement in State A of monies he has paid in State B 
pursuant to the obligation owed in State B where the divorce is not recognized 
but not owed in State A where the divorce is valid. This situation poses a risk of 
perpetual litigation between the two spouses lasting for as long as they both 
possess belongings in both countries. That outcome seems quite antithetical to 
the creation of an area of “security” because spouse X cannot be certain whether 
he owes support to spouse Y who in turn cannot be certain what, if anything, she 
is owed. Neither would there exist an area of “justice” for spouses finding 
themselves in such circumstances because the inability to ascertain with certainty 
their rights and obligations constitutes a “denial of justice”. Justice presupposes 
the ability to learn, through judicial recourse if necessary, the substance of one’s 
rights and obligations. 
 
The same goes for the range of rights, entitlements, charges and obligations that 
flow from parental responsibility. Yet, the non-recognition in State B of a marital 
affairs decision rendered in Member State A, such as a child custody award to the 
mother accompanied by visitation rights to the father, opens the door to the 
commencement of a separate action in the courts of State B seeking to avoid an 
internal denial of justice — so that the parents and the child can know the rights 
and obligations of their respective parent-child relationships according to State 
B’s public policy. One problematic outcome could be that the decision rendered in 
State B is identical to the decision rendered in State A but initially unrecognized 
in State B causing the frustrating duplication of procedures and costs. A second 
concern could be that State B renders a decision conflicting with that of State A, 
such as the granting of custody to the father with accompanying visitation rights 
to the mother. In this case, State A considers the mother to hold exclusive 
custody (and all associated rights and duties) while State B considers the father 
to hold it. If, as it indeed happens, the mother resides in State A and the father 
resides in State B, then the parents and child confront a legal conflict that 
undermines any notion of “security” and “justice” that one could adopt. It also 
undermines “freedom” in the sense of community freedoms. It contradicts 
“security” because the three persons involved are condemned to live with a 
potentially perpetual uncertainty of their respective rights and obligations: the 
child does not know which parent has custody of him and, by consequence, 
whose decisions on, say, its education he has to follow. The child also risks being 
retained in either state to which he travels, as permitted by the conflicting rulings 
in both states, and risks being shuffled from state to state. Such a situation of 
potentially perpetual shuffling is as much a violation of “justice” as the suggestion 
to split the baby proposed by King Solomon in the biblical tale where two women 
claimed to be mothers of the baby. This “justice” neglects the point of view of the 
parents in that the fact of not having a way settle the international conflict—each 
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decision coming hypothetically from the state of origin—amounts for them to 
what we can call a grave “denial of community justice.” An encroachment upon 
the effective exercise of the parents’ fundamental “freedoms” of movement and 
establishment in states A and B lies in the fact that to move would jeopardize 
their legal situation. 
 
The Community has already exerted such jurisdiction over recognition of 
decisions in these two domains by means of the Brussels Regulation II and the 
Brussels II bis Regulation. Interdependent though they may be, matrimonial 
actions and parental responsibility rulings are treated separately in the Brussels 
Regulation II since the title on parental responsibility no longer concerns only 
children born to married couples where the dispute arises from a matrimonial 
action. The continuing possibility to regulate jointly these two newly distinct 
questions was the subject of some debate, but the legitimacy of proceeding in 
this manner seems to be founded. The recital 2 of the Brussels II bis Regulation 
invokes the “principle of mutual recognition of judicial decisions as the 
cornerstone of a veritable common judicial area.” The principle of mutual 
recognition is instrumental in preventing a conflict of decisions—situations of 
insecurity, injustice, or of the predominance of the strongest, fastest, the most 
cunning, or, in other words, an area of non-law situated at the antipodes of an 
area of security, freedom, and justice. The Brussels Convention II-bis requires 
automatic recognition, which the state seized can refuse only according to very 
strictly formulated exceptions, and it sets forth facilitated rules on exequatur and 
even rules abolishing exequatur for certain decisions, notably in the areas of 
visitation rights and the return of the child. The very numerous rules on the 
competence of authorities aim to support recognition. To guarantee the 
effectiveness of the rights of custody and visitation, the Regulation reinforces 
throughout the European judicial space the device provided for in the 1980 Hague 
Convention on the Civil Aspects of Child Abductions. 
 
It seems certain the Community can similarly draw support from the same legal 
bases cited above to reinforce the mechanisms envisioned by the Brussels II bis 
Regulation, whether it be for matrimonial affairs or parental responsibility, in 
order to improve efficiency and ameliorate their practical impact in citizens’ lives. 
Such a revision could come, for example, through granting to the parties the right 
to bind themselves to a choice of forum even as early as their marriage. If the 
opportunity to make such a choice, or even such an adjustment in the principle of 
choice as envisaged in the Council Regulation Proposition modifying the Brussels 
II bis Regulation of July 17, 2006, causes unrest, then those would be questions 
on the merits. But the legitimacy of this move towards the integration of existing 
rules on jurisdiction and recognition cannot be seriously challenged. The same 
could apparently be said for the inclusion into the Brussels II bis Regulation of 
rules on applicable law regarding divorce although the motives enunciated in the 
aforementioned proposition are not entirely convincing and the solutions set forth 
do not all seem coherent with the those motives. 
 

6.2. Brussels Regulation II-bis 
Regulation (CE) no. 2201/2003 (hereinafter the “Regulation”) establishes rules 
concerning “jurisdiction, recognition, and enforcement of decisions” pertaining to 
both “matrimonial affairs” and “parental responsibility”; it repealed Regulation 
(CE) no. 1347/2000 of May 29, 2000 , reproducing its provisions on marriage 
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dissolution but modifying its provisions on parental responsibility. The purpose of 
the modification was to bring within the Regulation’s coverage all decisions 
relating to parental responsibility, including those rendered independently of the 
matrimonial procedure , whereas the Regulation (CE) no. 1347/2000 concerned 
only parental responsibility decisions taken at the time of the dissolution of the 
marriage. 
 
We recall that the Regulation no. 1347/2000 was largely inspired by the so-called 
“Brussels II” Convention that the Council adopted on May 28, 1998, which never 
entered into force. By adopting the Regulation, the Council acted upon the 
explanatory report relative to the Convention elaborated by Ms. Alegria Borras. It 
is useful for interpreting the Regulation much like the rulings of the ECJ 
construing the Regulation no. 44/2001. 
 
The Regulation deals with two distinct matters: “divorce, legal separation, and 
marriage annulment” (article 1, paragraph 1)(2.1.) and “the awarding, exercise, 
delegation, and the total or partial revocation of parental responsibility” (article 1, 
paragraph 2)(2.2). We shall discuss these sections separately since many of the 
Regulations provisions, especially those concerning the binding force and 
cooperation between state authorities, do not apply to the chapter on parental 
responsibility. 
 

6.2.1. Dissolution of the Marriage 

6.2.1.1. Definition 
Whereas several of the definitions provided in Article 2 pertain to parental 
responsibility, the Regulation does not define the terms divorce, legal separation, 
and marriage annulment. However, recital 7 of the preamble stipulates that the 
Regulation applies “only to the dissolution of the matrimonial link and must not 
concern questions such as grounds for divorce, patrimonial effects, or other 
potential supplemental measures.” 
 
 
6.2.1.2. Jurisdiction 
Article 3 of the Regulation enumerates seven grounds for jurisdiction divided into 
two groups. Six grounds of jurisdiction comprise the first group and are “quasi-
exclusive” in their reference to habitual residence (subpart a) . The second group 
provides only one ground for jurisdiction rooted exclusively in the nationality of 
the spouses (subpart b). 
 
The six grounds for jurisdiction founded upon habitual residence are the 
following: 1) habitual residence of the spouses; 2) the last place of habitual 
residence of the spouses where one of them still resides in that state; 3) the 
habitual residence of the defendant; 4) in the case of a joint request, the habitual 
residence of either one of the spouses; 5) the habitual residence of plaintiff if he 
resided in that state for at least one year immediately preceding the 
commencement of the action; 6) the habitual residence of the plaintiff if he 
resided in that state for six months immediately preceding the commencement of 
the action and if he is either a national of that state, or, in the case of the United 
Kingdom and Ireland, he has his “domicile” there. The jurisdictional ground 
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founded only upon nationality is that of both spouses or, in the case of the United 
Kingdom and Ireland, of their common “domicile.” 
 
The Regulation prescribes two additional grounds for jurisdiction in its Articles 4 
and 5. On one hand, the jurisdiction empowered Article 3 is also competent to 
examine requests invoking the convention that fall within the coverage of the 
Regulation (Article 4): the typical case is where one spouse seeks a separation 
from the other spouse who introduces a divorce action in the same proceedings. 
On the other hand, the jurisdiction of the member state that issued a legal 
separation is also competent to convert that separation into a divorce, provided 
that “law of that member state so provides” (Article 5). 
 
The jurisdictional bases set forth by article 3 are of an exclusive nature. Article 6 
defines that “exclusivity”. One spouse who has either his habitual residence or his 
nationality within the territory of a member state, or his “domicile” in either the 
United Kingdom or Ireland, “can be subject to the jurisdiction of another member 
state only by virtue of articles 3, 4, and 5”. This means that, in such a case, the 
national competencies — for example the forum of the marriage celebration or 
that of the nationality of the plaintiff or the defendant — cannot be used. Still, 
where no member state has jurisdiction by virtue by Articles 3, 4, and 5, 
jurisdiction in each member state is determined according to the law of that state 
(Article 7, part 1), with one exception: that state must guarantee that the 
nationals of member states having their habitual residence within the territory of 
another member state will be treated as nationals of that state and benefit from 
the rules and jurisdiction that protect its own nationals (Article 7, paragraph 2). 
 
It is worth noting here the rule that Article 19, paragraph 1, sets forth with 
respect to litispendance in divorce actions, legal separations, and marriage 
annulments.  When such requests are brought between the same parties before 
the courts of different member states, the jurisdiction seized second shall on its 
motion stay proceedings until the jurisdiction of the forum first seized is 
determined. We also note that the object of the request need not be the same; a 
separation request pending in Italy, as a matter of principle, obstructs a divorce 
action brought in France. 

6.2.1.3. Recognition 
In addition to the general provision that no recognition procedure is required in 
the member states for a ruling issued in one of the other member states, the 
regulation contains a specific rule for matrimonial affairs: no procedure is 
required for updating the marital status certificates of one member state on the 
basis of a decision rendered in another member state in matters of divorce, legal 
separations, and marriage annulments, which is not vulnerable to recourse under 
the law of that Member state (Article 21, paragraph 2). 
 
Article 22 devoted expressly to matrimonial matters prescribes four grounds of 
non-recognition: a) manifest conflict between recognition and the public policy of 
the member state seized; b) in case of a default judgment, failure to provide 
adequate notice of the action affording the defendant an opportunity to defend 
himself unless it is shown that the defendant unequivocally accepted the ruling; 
c) irreconcilability of the decision with another decision between the same parties 
in the seized state; or d) incompatibility of the decision with a prior decision 
rendered in another member state or in a non-member state in a dispute 
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between the same parties, insofar as the prior decision meets the requisite 
conditions for recognition in the state seized. 
 

6.2.2. Parental Responsibility 
 
6.2.2.1.  Definitions 
Besides matrimonial matters, the Regulation applies as well to the “attribution, 
exercise, delegation, and to the total or partial revocation of parental 
responsibility.” Parental responsibility is dealt with entirely independently from 
marriage and marriage disputes: children need not issue from the marriage and if 
they are the dispute concerning them need not arise from a divorce action, legal 
separation, or marriage annulment for the purposes of the Regulation. 
 
The Regulation contains a suggestive, if not exhaustive, list of the matters it 
covers by grouping them into five questions: a) the right of custody and right of 
visitation; b) guardianship, warship, and similar institutions; c) the designation 
and functions of any person or organization charged with caring for, representing, 
or supporting the physical person or belongings of the child; d) the placement of 
the child with a foster family or in an establishment; e) measures of protection of 
the child with regard to the administration, conservation, or disposal of his 
belongings. Measures relative the child’s belongings that do not concern the 
protection of the child continue to fall within the application of Regulation (CE) 
no. 44/2001 and, to the extent that alimentary obligations are concerned, from 
now on we must consult Regulation (CE) no. 4/2009 of December 18, 2008 on 
jurisdiction, applicable law, recognition, and enforcement of decisions and on 
cooperation regarding alimentary obligations. The Regulation expressly excludes 
a range of issues: a) the establishment of and opposition to parentage; b) 
decisions on adoption, preparatory measures therefore, and the annulment or 
revocation thereof; c) the child’s first and last names; d) emancipation; e) 
alimentary obligations (although jurisdictions competent by virtue of the 
Regulation will also be generally competent for the purposes of alimentary 
obligations by application of Article 5, paragraph 2 of regulation no. 44/2001); f) 
trusts and estates; g) measures take following criminal infractions committed by 
the child. The Regulation’s Article 2 contains some definitions relating to parental 
responsibility (especially in articles 7, 9, and 10). Parental responsibility includes 
the ensemble of rights and obligations conferred to a natural or legal person with 
regard to either the child’s physical person or belongings. The source of those 
rights and obligations can be threefold: a) judicial ruling; b) as a matter of law; 
c) by agreement. Such a definition expressly encompasses “right to custody” and 
“right of visitation” for which the Regulation provides a definition: custody refers 
to the “rights and obligations over the care of the child’s physical person, and 
particularly the right to determine his place of residence”; the “right to visitation” 
concerns notably the right to bring the child for a limited period of time to a place 
other than his habitual residence. 

6.2.2.2. Jurisdiction 
We must distinguish between jurisdiction over custody awards (A) from that over 
the removal or detention of the child (B). 
 
A.  Jurisdiction over Custody Awards 
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The general rule is that state authorities have jurisdiction where the child 
habitually resides at the moment that the jurisdiction is seized (Article 8). When 
the residence of the child cannot be established, that jurisdiction belongs to the 
state where the child is located (Article 13). 
 
The jurisdiction of the child’s current habitual residence at the moment the action 
is brought is subject to a number of exceptions favouring the former habitual 
residence (a), the forum of the matrimonial action (b), any other forum having 
close ties to the child (c), or a delegated forum (d). 
 
a.  The Former Habitual Residence 
 
The first exception found in Article 9 concerns the continuation of the jurisdiction 
of the child’s former habitual residence. More precisely, when the child lawfully 
moves from one member state to another making it his new habitual residence, 
the jurisdiction of the former habitual residence retains competence for a period 
of three months following the relocation. 
 
The jurisdiction of the former state of habitual residence warrants three 
observations: first, it is limited to the modification of visitation rights decision 
rendered in that state; second, to invoke that jurisdiction the holder of said 
visitation rights must still be a habitual resident of that state; third, this 
jurisdiction is not required since the holder can preference the jurisdiction of the 
child’s current state of habitual residence by participating in proceedings in the 
new state of residence without challenging its jurisdiction. 
 
b.  The Forum of the Matrimonial Action 
 
Jurisdictions that enjoy general competence within the meaning of Article 3 can 
also be competent to hear any question relative to parental responsibility relevant 
to the dispute. Two conditions must be met: a) one of the spouses possesses 
parental responsibility; b) the spouses and holders of parental responsibility 
unequivocally consent to the jurisdiction which is consistent with the best 
interests of the child. 
 
c.  Jurisdiction of a Forum Having Close Ties to the Child, Notably the Habitual 
Residence of One of the Holders of Parental Responsibility or the State of 
Nationality of the Child 
 
Where the child has a close link to a state (either because one of the holders of 
parental responsibility has his habitual residence there or because the child is a 
national of that state), and where jurisdiction is consented to by all parties 
concerned as consistent with the best interests of the child, that state may 
exercise jurisdiction. 
 
d. Delegated Jurisdiction 
 
Exceptionally, where it determines that another state is better suited to hear the 
dispute in accordance with the best interests of the child, a competent jurisdiction 
may either a) abstain from adjudicating the matter and invite the parties to seize 
another jurisdiction or b) directly ask the other jurisdiction to take up the matter. 
Such a transfer of jurisdiction takes place either upon motion of one of the 



The parental responsibility, child custody and visitation rights in cross-border separations 

 81 

parties, upon the initiative of the seized forum, or upon request of the other 
jurisdiction having a particular connection to the child. But in the latter to cases, 
at least one of the parties must consent to that jurisdiction. The “particular 
connection” can consist of a) the habitual residence of the child subsequent to the 
request; b) the past habitual residence of the child; c) the nationality of the child; 
d) the habitual residence of one of the holders of parental responsibility; e) the 
location of the child’s belongings. 
 
As for the procedure, the “delegating” jurisdiction grants a period of time during 
the “delegated” jurisdiction must be seized. The latter may take up jurisdiction 
within six weeks when to do so would be in the best interests of the child in which 
case the delegating jurisdiction relinquishes competence. Absent these 
formalities, the delegating jurisdiction maintains competence. 
 
 
B.  Jurisdiction and Procedure in Cases of Removal and Non-return 
a. Jurisdiction 
 
In principle, where the child has been unlawfully removed or detained, the 
country of his habitual residence immediately before his removal maintains its 
jurisdiction. That jurisdiction continues until the moment when the child acquires 
a new habitual residence in another state and either a) any person or institution 
having custody consents to the child’s removal or b) a certain number of other 
conditions are cumulatively fulfilled such as 1) the child resided in the new state 
for a period of one year after the person or institution enjoying custody knew or 
should have known of the child’s whereabouts; 2) the child has integrated into his 
new environment; and 3) no request for the return of the child has been made 
(or it has been retracted) or case brought before the authorities of the state of 
habitual residence prior to the removal or detention has been closed, including a 
custody ruling not compelling the child’s return. 
 
b.  Procedure 
 
Where the child has been unlawfully removed from on member state to another, 
the Regulation pronounces rules that complete the provisions set forth in the 20 
October 1980 Hague Convention on Civil Aspects of International Child 
Abductions. 
 
Concerning justifications for the child’s non-return (Articles 12 and 13), the 
Regulation requires that the child have the opportunity to be heard except where 
it appears inappropriate due to his age or level of maturity. 
 
The jurisdiction seized of a request for the return of a child must act swiftly 
making use of the most rapid procedures allowed under national law, and must 
render a decision not later than six weeks after being seized except where 
impossible due to exceptional circumstances. 
 
The judge cannot refuse the return request invoking Article 13 b) if it is 
established that adequate steps have been taken to ensure the protection of the 
child. The judge cannot refuse to order the return of the child if the requesting 
party has not had the possibility to be heard. 
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If the jurisdiction has rendered a decision of non-return, it must immediately 
transmit the documentation to the authorities of the child’s former state of 
habitual residence within one month. Those documents must inform the parties 
and inviting them to offer their observations within three months thereafter. The 
matter is archived if no comments are received. 
 
Pursuant to a very important and criticized provision, the Regulation provides 
that, notwithstanding a decision not to return the child, any decision ordering the 
return of the child rendered in a competent jurisdiction under the Regulation is 
binding. Any conflict in decisions between the former state of habitual residence 
and that of refuge will be settled in favor of the former. 
 
C.  Litispendance and Provisional Precautionary Measures 
 
Where different parental responsibility actions regarding the same facts are 
introduced in two different jurisdictions, the jurisdiction seized second will 
automatically abstain from ruling and, when the competence of the jurisdiction 
first seized is established, will recuse itself in favour of that jurisdiction. 
 
The Regulation also provides the possibility that authorities take provisional and 
precautionary measures with respect to persons or property located in their state 
according to its own law even while another jurisdiction is fully competent (Article 
19). These measures will cease to have effect when the competent jurisdiction 
has taken measures that the authorities consider to be appropriate (article 20.). 

6.2.2.3. Recognition and Enforcement 
Unlike matrimonial decisions, which are not susceptible to enforcement, parental 
responsibility decisions can be not only recognized but also put into force. We will 
examine separately the Regulation’s provisions concerning recognition (A), the 
exequatur proceeding (B), the binding force of certain decisions (C), and the 
properly understood enforcement. 
 
A.  Recognition 
 
The general rule is that decisions rendered in one member state receive 
recognition in the other member states without a special procedure. The only 
grounds for refusal that other states can invoke are the following: a) manifest 
contrariness to the public policy of the seized state with regard to the best 
interests of the child; b) the fact that, except in emergency cases, the child was 
not given the opportunity to be heard; c) in the case of a defaulting defendant, 
failure to give proper notice of the action in adequate time to mount a defence, 
unless he unequivocally accepted the decision afterwards; d) upon the request of 
a person claiming that the decision obstructs the exercise of his parental 
responsibility, the fact that this person has not had the opportunity to be heard; 
e) irreconcilability of the decision with a subsequent decision in the state seized; 
f) irreconcilability with a subsequent decision rendered in another member state 
or non-member state where the child habitually resides, provided that decision 
meets the necessary conditions for recognition; or g) where the procedure set 
forth in Article 56 concerning the placement of the child in another member state 
was not respected. 
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Re-examination of the adequacy of jurisdiction (Article 24) and of the merits 
(Article 26) is not allowed. A jurisdiction seized of a request for recognition can 
abstain from ruling if the decision rendered is under appeal in its origin state 
(Article 27.1). 
 
B.  Exequatur 
 
Decisions that are binding in the state of origin and that have been served and 
notified are enforced in another member state after having been declared 
enforceable upon the request of any other interested party (in the United 
Kingdom, after having been registered for execution) (article 28). The Regulation 
covers the exequatur procedure in a detailed fashion though at times it refers to 
national rules. It closely follows the model of Regulation of no. 44/2001. The 
procedure articulates two phases the second of which is contradictory and 
contingent. 
 
Territorial jurisdiction belongs either to the state of habitual residence of the 
person against whom the enforcement is sought, the habitual residence of the 
concerned child, or, failing those two options, the place of enforcement. The 
request procedure is a matter of state law in the place of enforcement; however, 
the request party must be domiciled in the seized jurisdiction or designate an ad 
litem representative. Articles 37 and 39 specify the documents that must 
accompany the request. The jurisdiction seized of the request must rule within a 
short time; neither the person against whom enforcement is sought not the child 
can submit pleadings at this phase. Either party can appeal the decision within 
strict time guidelines. The appeal will be examine according to the rules of 
adversary procedure. Further appeal will be possible only as indicated by the 
member states. The jurisdiction seized can, upon the request of the party against 
whom enforcement is sought, stay proceedings if the decision is under appeal in 
its state of origin, of if time period allotted for appeal has expired. In the latter 
case, the jurisdiction can grant additional time for appeal. Partial enforcements 
are possible (Article 36). 
 
C.  Binding Force 
 
The section of Chapter 3 devoted to “the binding force of certain decisions on 
visitation rights and of certain decisions ordering the return of the child” is an 
important innovation. Thus, binding force applies only to visitation rights and 
decisions to return the child set forth in Article 11 paragraph, that is, orders to 
return the child rendered by the jurisdiction competent under the terms of the 
Convention and conflicting with the decision not to return the child rendered by 
the state of refuge. Where they meet certain conditions, these rulings enjoy 
binding force in the other member state without the need for a declaration of 
binding force without the possibility to challenge its recognition. 
 
In order to benefit from “European” binding force, a ruling must have been clearly 
given binding for by the original judge; however, interestingly enough, the 
Regulation provides that when it comes to a decision granting visitation rights, 
the original judge can declare the decision to be binding even where his national 
law does not provide for the binding force of a decision as a matter of law. The 
other fundamental prerequisite is that the decision be certified in the member 
state of origin in accordance with the provisions of Article 4 paragraph 2. Under 
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that rule, the original judge certifies his decision using the formalities described in 
annex III of the Regulation. Such a certificate can be delivered only if a) in the 
case of a default judgment, the action was served and notified to the defaulting 
party in adequate time for that party to mount a defence, or that unequivocally 
accepted the decision; and b) all concerned parties had the opportunity to be 
heard; and c) the child also had the opportunity to be heard unless a hearing was 
deemed inappropriate in light of his age or level of maturity. 
 
Once completed in the same language of the ruling, the certificate is 
automatically delivered if at the moment of the pronouncement of the ruling the 
right of visitation had a cross-border element. Otherwise, the parties may request 
it.  
 
Comparable provisions are foreseen in cases ordering the return of the child 
(Article 42). Among the conditions for delivering the certificate, if the two 
conditions are met concerning the possibility of the parties and the child to be 
heard (subparts a) and b) of Article 42 paragraph 2), then the condition relating 
to the default of the defendant is replaced with the original judge’s obligation to 
take an account of the grounds and evidentiary submissions forming the basis of 
the decision not to return the child invoking Article 13 of the 1980 Hague 
Convention 
 
D.  Enforcement 
 
The enforcement of a decision made binding or certified in conformity with 
Articles 41 and 42 is enforceable under the law of the state of enforcement under 
the same conditions as if it had been rendered in that state. A certified decision 
cannot, however, be enforced if it is irreconcilable with a subsequent binding 
decision (Article 47). 

6.2.2.4.  Cooperation between Central Authorities 
Chapter IV of the Regulation focuses on the “Cooperation between central 
authorities in matters of parental responsibility.”  In addition to the “general 
functions” broadly formulated in Article 54, the central authorities must take all 
appropriate measures for the gathering and exchange of information on the 
whereabouts of the child, on all pending proceedings or decisions rendered 
concerning the child, to furnish information and assistance to holders of parental 
responsibility seeking recognition and enforcement of visitation rights or child 
recovery requests, and to facilitate communications between jurisdictions and 
agreements between parties through recourse to mediation or other devices. 
 
One particular task falls upon central authorities regarding the placement of a 
child in another member state (Article 56). The competent jurisdiction in such a 
case is required to consult in advance the central authority or any other 
competent state authority of the placement country the intervention of a public 
authority is expected for the placement of the child in that country. The decision 
can be taken only if the competent authority of the placement state gives 
approval. Mechanisms of consultation and approval are regulated under the 
national law of the state of placement. Where the intervention of a public 
authority is not called for in the state of the child’s placement, the competent 
jurisdiction nevertheless must notify the competent authorities of that state. 
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6.3. Proposed Modification of Regulation (CE) No. 
2201/2003 regarding Jurisdiction and Instating Rules 
of Applicable Law in Matrimonial Matters 

The Council’s proposed regulation (presented by the Commission on July 17, 
2006 (SEC (2006) 949; SEC (2006) 950)) modifying regulation (CE) no. 
2001/2003 regarding jurisdiction and instating rules of applicable law in 
matrimonial matters aspires to reinforce legal certainty and predictability in 
matrimonial matters, to increase flexibility by supporting a certain level of party 
autonomy, to guarantee access to justice and prevent the “race to the court” 
between spouses.  To that effect, it proposes modifications to Chapter II 
concerning jurisdiction (3.1.) as well as the insertion of a new Chapter II-bis 
concerning the law applicable to divorce and legal separations (3.2.). 
 

6.3.1. Changes to Rules Concerning Jurisdiction in Matrimonial Matters 
Two primary modifications are envisioned: the insertion of an Article 3bis allowing 
for the limited possibility for spouses to jointly agree upon the competent 
jurisdiction (3.1.1), and the rewriting of Article 7 on residual jurisdiction (3.1.2.). 

6.3.1.1. Agreements on Jurisdiction 
Article 3-bis entitled “Choice of jurisdiction by the parties in divorce and legal 
separation proceedings” affords to spouses a limited possibility to designate the 
competent jurisdiction. The choice would be limited to those member state 
jurisdictions to which the spouses have a close link—to jurisdictions (a) in 
member states meeting one of the criteria set forth in Article 3; (b) of the 
member state that was their last common habitual residence of not less than 
three years (although neither spouse still resides in the state in which case Article 
3, part 1, subpart a, paragraph 2 would apply), or (c) of the member state of 
which one of the spouses is a national (or a “domiciliary” for the United Kingdom 
and Ireland). The explanatory report stipulates that this rule intends to apply to 
couples who reside in a member state as well as to couples who reside in non-
member state hoping to bring action within a member state to which he has or 
had the kinds of close ties described above. Article 12 is modified such that the 
designated jurisdiction is equally competent under the conditions set forth, 
including the best interest of the child, to hear questions of parental responsibility 
related to the divorce or legal separation action. The possibility to choose does 
not apply to marriage annulments, for which party autonomy was considered to 
be inappropriate. 
 
Certain formalities are also required since “the agreement designating jurisdiction 
must be reduced to a writing signed by both spouses not later than at the 
moment of seizing the jurisdiction” (article 3-bis paragraph 2). 
 
It would appear that in the minds of the drafters of the proposed amendment, the 
designation of jurisdiction must be exclusive. That is, the designation intends to 
exclude the jurisdiction of any other forum provided for in Article 3. However, 
there is no apparent reason to prevent spouse from making a nonexclusive choice 
— a choice that has the mere effect of expanding the menu of potentially 
competent jurisdictions under Article 3, rather than to limit it. It also seems that 
the spouse may conclude such an agreement at any time before the divorce 
proceedings (although Article 3-bis risks creating confusion on this point insofar 
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as it mentions the “choice of jurisdiction…in divorce proceedings and legal 
separations”), including before the emergence of a dispute; the agreement could 
in theory be made at the time of the marriage and featured in the marriage 
contract. 
 
Yet, one could wonder whether the spouses’ obligation to adhere to that choice 
proves excessive in at least two situations in light of the proposed amendment’s 
“access to justice” objective: 1) at the moment of the marriage when its 
termination is a mere distant possibility, the spouses might have the tendency to 
elect too restrictive a forum in and effort to solidify their mutual engagement and 
further minimize the likelihood of divorce; 2) their geographical attachments can 
change during the marriage opening the door to new fora under Article 3 that 
were not available at the moment of the designation. It is also possible that the 
spouses no longer have any attachment to the designated forum with the dispute 
arises. Certainly, in such a case spouse having agreed upon a forum can agree 
again to modify that choice (although the proposed amendment does not make 
reference to that possibility). Failing such a joint modification, the spouse moving 
for access to a new forum that he could not have anticipated at the moment of 
the prior choice will not succeed, the supposition being that if he could have 
expected the relevance of the new forum he would not have agreed to limit 
himself to the forum designated. 

6.3.1.2. Residual Jurisdiction 
Article 6 setting forth the “exclusive” nature of the competencies enumerated in 
Articles 3, 4, and 5, has been deleted from the proposed amendment because of 
its ambiguous and superfluous nature. However, Article 7 is substantially modified 
since it provides for spouses residing in a non-member country and who do not 
share a common nationality of a member state (or their “domicile” in the United 
Kingdom and Ireland) can henceforth seize the jurisdiction of the member state 
of their prior common residence of at least 3 years, or the nationality of one of 
those states. The rule aims to replace national rules in this domain that the 
current wording of Article 6 expressly reserves. 
 

6.3.2. New Chapter Concerning Applicable Law in Divorce and Legal 
Separation Actions 

The proposed amendment establishes “harmonized” conflict rules for matrimonial 
matters. It achieves this by adding Chapter II-bis entitled “Applicable law in 
divorce and legal separation actions”. However, article 20-bis and 20-ter contain 
rules that are more “uniform” than simply “harmonized.” What inspires this new 
chapter is the idea that “the large disparity and complexity of national rules of 
conflict” are the source of “legal insecurity.”  The harmonized rules should also 
“sensibly reduce the race to the court” since any jurisdiction seized in the 
Community would apply the designated law according to common rules.” These 
rules afford the spouses a certain level of autonomy (3.2.1.); failing the 
designation of a valid forum by the spouses, a differentiated hierarchy of contacts 
operates to designate the applicable law (3.2.2.). Finally, the proposed 
amendment contains some provisions concerning the application of a foreign law 
(3.2.3.). 
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6.3.2.1. Choice of Law by the Parties 
The spouses may mutually agree upon the law applicable to a divorce or legal 
separation. That choice can derive from a menu of rigorously defined laws: (a) 
the law of the last common place of habitual residence insofar as one of the 
spouses still resides there; (b) the law of the state of one of the spouse’s 
nationality (or his “domicile” in the United Kingdom and Ireland); (c) the law of 
the state in which the spouses resided for at least 5 years; (d) the law of the 
forum. The agreement must be reduced to writing and signed by both spouses 
not later than the moment the dispute arises. 
 
We note, here again, the appearance that the proposed amendment aims to 
permit spouses to choose the law applicable before the divorce proceedings, and, 
it would seem, before the dispute — during the course of the marriage or at the 
moment of the marriage celebration. That choice arouses the same critiques 
described above with respect to the choice of forum. 
 

6.3.2.2. Law Applicable in the Absence of a Choice by the Parties 
Failing a choice by the parties, the proposed amendment provides a hierarchy of 
levels of state contact such as: a) the common habitual residence; b) the last 
common place of residence insofar as one of the spouses still lives there; c) the 
shared nationality of the spouses (or their “domicile” in the United Kingdom and 
Ireland); d) the forum before which the request is brought. 
 
We note that where the spouses have not preselected the applicable law (and the 
forum), the objective of avoiding legal insecurity and races to the court by means 
of harmonized rules of conflict is achieved only to the extent that recourse to the 
residual application of the law of the forum under subpart d) remains exceptional. 
In fact, it seems that where the competent law is the law of the forum seized, 
where the plaintiff can choose the forum from among numerous competent fora 
(by virtue of the grounds for competence set forth in Article 3 to which are added 
the contingent grounds deriving from Articles 4 and 5), and where this forum will 
be known only after the jurisdiction is seized, then for the spouses see 
predictability as to the applicable law before seizing the judge. Thus, the “race to 
the court” is encouraged in these situations. After the seizure of the judge, the 
spouses will know with certainty the law that governs their divorce or legal 
separation — the law of the forum seized — but one could conclude that the 
current rules in force in the member states, which differ from state to state, 
generally provide a similar certainty once the judge is seized. 
 

6.3.2.3. Application of a Foreign Law 
According to the explanatory report, the designated law can be that of a non-
member state, although the proposed provisions do not expressly say so. In such 
a case, that law applies without renvoi,which is expressly excluded under Article 
20 quinquies. If the designated foreign law is that of a non-member state, the 
judge can make use of the “European judicial network in civil and commercial 
matters” in order to establish its substance (article 20 quarter). Its application 
can only be excluded where it is manifestly contrary with public policy (Article 20 
sexies). 
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PART III 
 
SUMMARY REPORT 
 
The objective of this Summary Report is to present the results of the national 
reports for the six countries covered by the study: France, Germany, United 
Kingdom (particularly England), Spain, Sweden and Poland. The Summary Report 
and the National Reports compose Part III of this study dedicated to “national 
legislations and practices”. 
 
The very first conclusion to be drawn from the National Reports is that national 
legislations do not generally distinguish purely internal disputes from cross-border 
disputes when it comes to forms of separation such as divorce, legal separation, 
and the rupture of an unmarried couple.  The “cross-border” nature of a 
separation has legal consequences since it can entail certain arrangements as to 
the award and exercise of parental rights and, therefore, as to the intervention of 
child protective services. Those arrangements, however, most often require 
determining the best interest of the child. That is, they require the 
implementation of deliberately vague legislative provisions calling for solutions 
most in line with the best interest of the child in a given situation. Thus, analysis 
of the national jurisprudence is the only way to understand those arrangements. 
 
In this Summary Report we undertake to briefly set forth the sources of law—
national laws, rather than EU and international law which were the subject of Part 
II (1). Then we will examine parental rights in terms of the notion, rights holders, 
and methods of exercising those rights following a separation (2). Next we treat 
the notion of the best interest of the child and its implications (3). Finally, we will 
consider child protective services and their functions, powers, and the role they 
play in a separation (4). The summary of national jurisprudence relative to 
international law, such as Brussels II-bis discussed in the national reports, is 
found in Part II of this study. 
 

1. SOURCES 
 
Beginning with legislative sources of law, we find that their definitions and 
perspectives on parental rights have undergone major and sometimes radical 
reforms in recent years and decades.  In France, Germany, and Spain, the Civil 
Code remains the normative source. In France the relevant norm is Article 371 as 
modified on March 4, 2002; in Germany the relevant provisions begin at 
paragraph 1626 of the Burgerliches Gesetzbuch; in Spain relevant Articles are 
found starting at 90 and 154 of the Codigo Civil. In Sweden and Poland, there are 
separate codes to regulate the topics of interest to us: chapter 6 of Sweden’s 
foraldrabalken family code (1949), and Article 95 of Poland’s Kodeks rodzinny i 
opiekunczy family and guardianship code of February 25, 1964, modified on July 
27, 2007.  In England, the only U.K. jurisdiction of interest to us, the Children Act 
of 1989 regroups rules on parental authority and has been subsequently modified 
numerous times. In every country treated herein, the functioning and powers of 
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the respective child protective services are the subject of special regulations to be 
dealt with in this study’s Section 4.  
 
Caselaw plays an important role in all six countries not only in determining the 
best interest of the child, but also for the very definition of parental rights. Where 
necessary or useful, we have made reference to the doctrine as well. 
 

2. PARENTAL RIGHTS 
 
The expression “parental rights” used in this Part III of the study refers to all 
rights, duties, powers, and subjective legal situations implicating children (or 
non-emancipated minors where national law allows for the emancipation of 
minors, as in France). The expression can be misleading in the sense that persons 
entitled to such rights can be not only parents, as in normal situations, but also 
other natural or legal persons, such as foster establishments or social services, 
according to national law. 
 
We shall successively consider parental responsibility (2.1.), custody (2.2.), and 
visitation rights (2.3), by reference to the distinctions made by the national 
legislations and practices examined herein, especially France, Germany, Spain, 
and Poland. 
 

2.1. Parental Responsibility 
We must first ask what is covered substantively by the notion of parental 
responsibility in the legal systems examined, (2.1.1.). Then we will focus on the 
rights holders (2.1.2.), and on the associated arrangements in the event of a 
separation (2.1.3.). 
 

2.1.1. Notion 
The notion of parental responsibility does not greatly vary from one country to 
the next with the exception of Sweden. All systems examined have in common 
the express concern for the child’s physical person on the one hand, and the 
child’s possessions on the other hand. Parental responsibility is normally 
established ex lege at the moment the child is born or, where the child is born to 
unmarried parents, at the moment the child is recognised. Another commonality 
is the “protective nature” of parental responsibility with respect to the child (given 
particular emphasis in German and Swedish law). That is, parental responsibility 
is established according to the interest of the child (the result of an especially 
laborious evaluation in Spain), whereas the needs of the parent receive only 
secondary consideration. Parental responsibility consists of a function (as 
qualified by French law), of a “status” (as articulated by English law), and of 
public policy having constitutional importance (as is often the case in Poland), 
such that its holders generally cannot renounce or delegate it. For these reasons, 
the expression “parental responsibility” seems better adapted than “parental 
authority” in view of the conceptions embodied in the legal systems examined. 
However, because the idea of authority has not yet disappeared from the law, 
both expressions will be used interchangeably herein.  
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Parental responsibility is defined according to these objectives in France where 
“parental authority” in the French Civil Code targets the protection, education, 
and maintenance of the child until the age of majority or emancipation. Parental 
responsibility also translates into the more specific duties of looking after the 
child on a day-to-day basis, organising his interactions with the rest of the world, 
seeing to his physical health, consenting to his adoption or marriage, and more. 
It also applies as to the child’s belongings (both administration and enjoyment). 
In England, parental responsibility as defined by the Children Act 1989 
encompasses the vast palette of “rights and obligations, powers, responsibilities 
that the law attributes to the parents regarding the children and their 
belongings.” But the courts have emphasised the duties that this law imposes in 
light of concrete circumstances and derive varied conclusions from it. In 
Germany, the elterliche Sorge covers education, caretaking, supervision, and care 
for the child’s physical well-being (personensorge) as well as the administration 
and preservation of the child’s estate (vermogenssorge).  In Spain, the patria 
potestad imposes the duty to look after the well-being of the child, to provide for 
his needs, to furnish an education, and to represent and administer is belongings. 
Similarly, in Poland, parental authority—wladza rodzicielska—speaks of the 
protection of the child’s physical person, the administration of his belongings on 
his behalf, the legal representation and civil liability for the harms caused by him. 
 
Sweden has adopted an unusual posture in that one must appreciate the 
particularly broad and more important notion of “guardianship” in Swedish law in 
order to understand parental rights. The Swedish system knows two types of 
guardianship: 1) the formynderskap with its economic and legal implications can 
only be loosely translated to mean “parental responsibility”; 2) the vardnad, akin 
to the notion of “custody” in other legal systems, deals with looking after the 
child’s physical and psychological well-being and the organisation of his daily life. 
Thus we will use the terms parental responsibility and custody herein although 
their Swedish counterparts have greater breadth. 
 
When it comes to the distribution of parental responsibility, states like Germany 
and Sweden increasingly emphasise the requirement that parental responsibility 
must consider the wishes of the child, and that the child’s increasing ability to act 
on his own behalf must progressively limit the parental responsibility. This 
principle is less favored in Poland where parental powers are exerted 
“imperiously” and “autonomously” by the parents who can and must “guide the 
development of the child.” The “autonomy of parental authority” in that country is 
considered to limit the intervention of public authorities to exceptional cases. As 
for whether the maintenance of personal contacts with the child is inherent in 
parental responsibility, national laws differ: Germany and England favour that 
idea; Poland does not. 
 

2.1.2. Titleholders 
Putting aside the nuances, in the six countries examined we note three basic 
types of parental responsibility entitlements. It can belong to the two parents—
joint parental responsibility (A). It can belong to only one of them—exclusive 
parental responsibility (B). Or, it can belong to one or several persons other than 
the natural parents (C). Insofar as it consists of a “responsibility” involving as 
many duties as rights, we prefer the term “titleholders” to “beneficiaries.” 
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A) Joint Parental Responsibility.  
 
In all the countries of concern, parental responsibility is ordinarily granted to both 
parents under the principle of co-parenthood — a constitutional principle in 
certain countries like Poland. The legal reforms in the family law domain that 
have taken place in the countries of interest during recent decades have 
reaffirmed the equality of the two parents and thus the substantively balanced 
granting of parental authority going forward. This change means that parents 
must make parental decisions jointly. In case of disagreement, the judiciary is 
theoretically competent to settle the matter — as in France, Germany, Poland, 
and Sweden — even if in practice we rarely see courts being seized for disputes 
other than the separation itself. Where circumstances do not permit both parents 
from making an urgent decision, the parent capable of making that decision may 
do so. Such is the rule in Sweden but if the decision will have a strong impact on 
the child’s future, then the participation of both parents can be excluded only 
where the best interest of the child indisputably requires the decision be taken. 
 
As a matter of principle, whether the two parents are married has no direct 
bearing in these countries on the distribution of parental responsibility. Parental 
authority derives from the kinship link, and not the matrimonial link. Thus, joint 
parental responsibility falls to unmarried parents, the father’s responsibility 
beginning at the moment of recognition. In Germany, however, the gemeinsame 
elterliche Sorge bestows upon both unmarried parents only where they formally 
declare their desire to jointly exercise that authority to the competent local 
Jugendamt. The same is true in Sweden where unmarried parents can acquire 
gemensam vardnad if they make such a joint request to the social council of the 
commune at the time of its recognition of maternity and paternity, or by 
notification to the Skatteverket in charge of the population registry. 
 
B) Exclusive Parental Responsibility.  
 
Section 2.1.3., below, discusses the exclusive entitlement, or the exclusive 
exercise of parental authority in the event of separation. But, parental authority 
might also be granted exclusively to one parent in circumstances other than 
separation. There are two categories to consider. First, there are cases in which a 
parent was never a titleholder of parental authority, such as where a father never 
recognised the child, where a mother gave birth “sous X,” (anonymously; without 
recognising the child) or where one parent has died. Note that in Poland, where 
the court has established paternity, the distribution of parental authority rests 
within the discretion of the judge, whereas in France it seems that a paternity 
recognition occurring more than a year after the child’s birth can have no effect of 
automatically bestowing parental authority. 
 
In other cases, where one of the living parents has lost the parental 
responsibility, whether permanently or temporarily, to which he held title, the 
other parent is automatically vested with sole parental authority. That loss or 
deprivation can be the ex lege consequence of, for example, a conviction for 
certain types of sex crimes (as in France, Poland, and Spain), or perhaps the 
consequence of a judicial determination that the parent in question is 
incapacitated (in France and Poland). The loss of parental authority can also 
result from the order of a public authority declaring the revocation of parental 
authority. In France, for example, it happens in cases of abuse, habitual and 



Policy Department C: Citizens' rights and Constitutional Affairs 

 92 

excessive alcohol consumption, narcotics abuse, unruly behaviour, tortious 
behaviour, neglectful care and lack of guidance, or anything that endangers the 
security, health, and morality of the child. It happens in Poland in cases of abuse 
of parental rights, or the serious negligence in the exercise thereof. The serious 
neglect of parental duties will similarly cause a loss of parental responsibility in 
Spain. 
 
C) Responsibility exercised by those other than the parents 
 
Where the two parents cannot exercise parental authority for the aforementioned 
reasons, legal guardianship emerges and the parental authority will bestow up 
the guardian who can be a member of the child’s family, such as a grandparent. 
Where the parents are only temporarily incapable, the exercise of parental 
authority can be vested either with social services (as in Spain and England but 
not in Poland), with the director of the establishment in which the child is placed, 
or with a foster family. England is a unique case where several persons can 
simultaneously share certain parental responsibility, powers and duties even 
though the parents have been deprived of the same. Thus, for example, the 
spouse of a remarried parent (a step-parent) can be entitled to parental 
responsibility without diminishing that of either natural parent. 
 

2.1.3. The Consequences of a divorce or separation 
We shall first discuss the arrangements often made regarding parental 
responsibility following a separation (A), before turning to certain aspects of the 
procedure whereby those arrangements are put into place (B). 
 
Parental Responsibility arrangements following a separation 
 
In each of the legal systems examined, the parental responsibility entitlement is 
theoretically independent of the existence, relaxation, or dissolution of the 
parents’ conjugal relationship. In other words, a divorce, legal separation, or 
break-up of the common domicile of unmarried parents has no decisive influence 
on the entitlement or substance of parental authority. Thus, as a general rule the 
two parents remain entitled to parental authority and continue to exercise it 
jointly. But this is not always the case. It is possible that the parental authority 
entitlement remains with the two parents while the exercise thereof, either 
partially or entirely, falls to only one of them (1°). It then follows that, especially 
in legal regimes that draw no distinction between the parental authority 
entitlement and the exercise thereof, the totality of that authority devolves into 
an entitlement of only one of the parents (2°). 
 
1° Joint entitlement and unilateral exercise 
 
In Spain, Poland, and France, the law distinguishes between the entitlement and 
the exercise of parental responsibility although the line between the two is not 
always neatly drawn. The exercise of parental responsibility can be granted 
exclusively to one parent without depriving the other parent of the entitlement. In 
such a case, the content of the parental authority is changed and limited in such 
a way that the principle of parental equality no longer applies. Moreover, it is 
possible in Spain and Poland for the exclusive exercise of parental authority to be 
enjoyed only partially, so that the parent entitled to exclusive authority can 
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unilaterally make only certain decisions inherent to parental authority while the 
other parent enjoys parental authority in all other areas. Where exclusive 
authority is full rather than partial, the authority held by the other parent is 
“limited” in the sense that he participates only in certain decisions such as those 
considered essential to the education and development of the child. In France, 
the parents receive the authority entitlement as soon as their filiation is 
established but they do not always receive the exercise; the unilateral exercise of 
parental authority implies that the other parent enjoys only a right of visitation 
and to house the child during visits. 
 
2° Exclusive entitlement of one parent 
 
In Germany, the distinction between the entitlement and the exercise of parental 
authority seemingly is of no legal consequence since, when the elterliche Sorge is 
granted to only one parent, the other parent has only particular rights and 
obligations, notably to maintain contacts with the child and to receive information 
from the other parent about decisions taken affecting the child. 
 
B) Agreements and disagreements between the parents 
 
In all the countries, the parents have a broad power to agree upon the exercise of 
parental authority (1°); where no agreement is concluded, the judiciary is 
competent to rule (2°). 
 
1° Parental Agreements 
 
In France, the parents together may agree upon the parameters of the exercise 
of parental authority following a separation. In Spain, such agreement takes place 
by means of convenio regulador whereby the parents determine whether they will 
jointly exercise parental authority or bestow it upon only one of them either 
partially or totally. That is also the case in Germany and in England where these 
arrangements are particularly frequent. Agreements on parental authority must 
usually be ratified or confirmed by a judicial authority. In England and Spain, the 
judge will usually respect the terms of the agreement except where the interest 
of the child is jeopardised. In Germany, the judge is seized only where the child is 
opposed to the agreement. The child does not have a veritable veto power, but 
his opposition will require the judge to rule. 
 
2° Parental Disagreements 
 
In case of disagreement between the parents, it falls to the judiciary to rule in all 
the countries examined. The criterion for judicial intervention is the same: the 
interest of the child in question. Certain legislations, as in France, England, and 
Spain, enumerate the criteria for determining the best interest of the child—
criteria that merge with the criteria judges use for allocation of custody rights. 
 

2.2. Right to Custody 
In a number of countries, child custody is a concept sufficiently distinct from 
parental responsibility to be dealt with separately. Yet, this does not mean that 
there is no link between the two notions in the sense that the right to custody can 
be an attribute or manifestation of parental authority. First, we will define the 
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notion of custody (2.2.1.). Then, we will consider the way in which it is arranged 
in the event of a separation (2.2.2.). 

2.2.1. Definition 
The German notion of Obhut covers the principle elements of “Personensorge”, 
especially physical care, and the taking of decisions relative to daily life not 
having an “irreversible effect” on the development of the child. The Ohbut is not 
associated with the power to determine the residence of the child but it accrues 
precisely to the parent with whom the child resides whether this be the result of 
an agreement between the parents or of a court order. In Poland, the right to 
custody is considered by the case-law as being part of the right to take care of 
the child’s physical person; it is considered a natural right inherent in parenthood. 
The power to determine the child’s domicile (miejsce zamieszkania) and place of 
habitual residence (miejsce pobytu) is one of its salient manifestations. It is 
especially with regard to third parties that custody qualifies as a right, to which 
the Polish legal system gives particular emphasis insofar as it corresponds to the 
obligation of third parties to refrain from trying to remove the child. In Spain, the 
caselaw distinguishes between patria potestad and guarda y custodia by 
underscoring that the former is a manifestation of the latter; however, this 
distinction is not followed rigorously and consistently. In the words of the Tribunal 
supreme, the guarda y custodia includes the “right look after the child and to be 
with him.” 
 
In France, the “right and duty of custody” are among the principle attributes of 
parental authority, although a law adopted on March 4, 2002, removed 
references to the “rights of custody and supervision” from the definition thereof. 
We refer henceforth to “residence” in the sense of the daily caretaking of the 
child. Generally speaking, it consists of the “right to determine the residence of 
the child and to require him to effectively dwell there.” French law insists, 
moreover, on the nature of the duty to look after the child, the neglect of which 
can warrant criminal sanctions and the loss of parental authority or its exercise. 
Similarly, in the United Kingdom, the Children Act 1989 no longer speaks of 
custody rights; the emphasis is now placed upon the child’s residence and upon 
the rights and powers regarding the child exercised by those who do or do not 
reside with the child. The decision that comes closest in substance to what was 
once termed “custody” is now the decision on residence. 
 
The notion of the vardnad in Swedish law is broader by comparison since it is 
theoretically independent of the child’s residence. In terms of the obligations that 
it imposes upon parents—namely, to fulfil the needs of, to protect, and to provide 
a good education to the child—it is akin to “parental responsibility” in other legal 
systems, but differs in that questions properly thought of as patrimonial as well 
as legal representation are not discussed in the vardnad context but instead in 
the formynderskap (“guardianship”) context. It is the “de facto” vardnad that 
corresponds to what is known in other countries as “custody.” 

2.2.2. Custody in cases of separation 
Custody arrangements and the interactions of parental authority with contact 
rights are most acute in separations where the parents maintain difference 
residences. 
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In France, the residence depends on the exercise of parental authority. If it is 
held unilaterally, the child resides with the parent who holds it. Where parental 
authority is jointly held, the two parents will jointly establish the habitual 
residence of the child. As of March 4, 2002, French law expressly allows for the 
possibility of “alternating custody”; when the child has an alternate residence, the 
division of his time spent at the home of each parent will be determined 
according to the child’s best interest and will not necessarily be balanced. The 
same principles apply in Polish law where custody implies the right to determine 
the residence; however, we note that Poland does not permit an alternating 
custody arrangement between two parents both of whom have full parental rights 
during the child’s residence with that parent. 
 
In Germany, as mentioned above, the Ohbut belongs to the parent entitled to 
exclusive elterliche Sorge or, in the case of gemeinsame elterliche Sorge, to the 
parent whose residence is that agreed upon by the two parents. In Spain, where 
the parents maintain separate residences, custody is exercised by the parent with 
whom the child resides while the other parent remains entitled to a right of 
supervision and control over how the child is raised. In Sweden, the legislature 
introduced in 1998 the principle of “joint custody” (gemensam vardnad), whether 
the parents be married, cohabitants, divorced, separated, and/or living apart. The 
custody agreement in case of separation must be reduced to a writing signed by 
both parents and approved by the council of the commune (socialnamnden). In 
the absence of such an agreement, the tribunal will determine custody. 
 
In England, the methods of organising the child’s “residence” are particularly 
interesting. Although the residence can alternate, this is rarely provided for 
because the prevailing belief is that the child needs a stable home and that the 
conflicts caused by shared residence run counter to his best interest. A judicial 
ruling for “shared residence” most often reflects a parental agreement to that 
effect and provides that the child resides with one parent during the week and 
with the other parent on the week-ends, or perhaps with one parent during the 
academic year and with the other parent during school vacations. Common 
residence decisions are those pronounced in favour of two persons living 
together. There can also be “alternate common residence” in circumstances 
where each of the parents is part of a new couple. 
 

2.3. Visitation Rights  
The examined legal systems all possess the same principle of maintaining the 
child’s contacts with his two parents, including in the event of separation. Such 
contacts are considered to be in the interest of the child as insisted upon, for 
example, in Swedish law. Those ties take the form of personal contacts between 
the child and each of his parents or, under a given legislation or circumstances, 
with other persons. Because these contacts are especially important for the 
person (especially the parent) with whom the child does not habitually reside due 
to the living arrangements, it is often a question of the “right” or the “visitation 
rights”. This is indeed the terminology, as used in the title of the formal request 
commissioning this study as well as in the majority of legal systems, that we will 
use herein even though the international instruments and an ever growing 
number of internal legal sources prefer the more exact expression “right to 
maintain personal contacts.” 
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We will successively discuss the definition of the right to visitation that derives 
from the examined legal systems (2.3.1.), the persons most likely to be its 
beneficiaries (2.3.2.), and finally the form it may take. 
 

2.3.1. The Right to Visitation Notion 
The notion of the right to visitation varies little from one country to another. In 
France, the law invokes the “right to visits including visits during which the child 
stays with the non-custodial parent”. Because the parent who exercises neither 
parental authority nor, therefore, custody can apparently claim such a right, that 
right emerges as a “corollary of the right of custody”. It consists of a parental 
right and not an obligation in that the parent may choose not to exercise it. This 
is not the case in Germany where the Umgangsrecht, the “maintenance of 
personal contacts” is a both a right and a duty and, as such, can be restricted 
only in well-defined circumstances. In Sweden, the umgangesratt is first and 
foremost a right of the child, that is, the child’s right to have contacts with his 
parent. Thus, it is the interest and the need of the child that are the decisive 
factors. The right to visitation can sometimes be exercised by means other than 
in-person meetings with the child, such as by telephone or by mail. In Poland, on 
the other hand, the right to visitation is a right of the parent understood as a 
right to maintain “personal contacts with the child”, osobista stycznosc. It 
includes any form of physical contact requiring in-person communication, as well 
as distant communication made possible by technology. In England, the 
analogous concept of the “right to visit a child” was abandoned by the Children 
Act 1989 and replaced by the idea of “contacts”, which are most often prescribed 
in “contacts orders” addressed to the person with whom the child resides. In 
Spain, the relevant legal provision, Article 94 CCE, also invokes the right to 
communicate with the child and to benefit from his “company”: derecho de 
visitarlos, comunicar con ellos y tenerlos en su compania. The case law specifies, 
here again, that the communication can occur by any means and that the other 
parent is obliged to respect its confidentiality. 
 

2.3.2. Titleholders  
In every country examined, the visitation right concerns the parent with whom 
the child does not live. The right can be refused only very exceptionally—as is the 
case in Poland—and only for serious reasons enumerated exhaustively, although 
vaguely such as the “immediate threat” in Polish law, the “grave or reiterated 
neglect” of duties incumbent upon him in Spanish law, and even the 
“endangerment of the child’s well-being” in German law. Note that in Poland, it is 
only where the parent has legally defaulted in his parental rights that he can be 
deprived of his right to maintain contacts with his child, a result which is not 
imposed automatically. In Germany, the law expressly provides for the right to 
visitation in the presence of a third person such as the representative of an 
association or the Jugendamt. 
 
More and more frequently, the visitation right concerns persons other than the 
parents such as grandparents or other extended family members. Thus, in France 
and Spain, the law provides that the child also has a right to maintain contacts 
with his ascendants and other third parties where those contacts are in his best 
interest. German law is more precise on this point since the BGB was modified so 
as to introduce the child’s right to maintain contacts with loved ones—not simply 
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grand-parents and siblings expressly mentioned in the law, but also other persons 
with whom the child has close socio-familial ties. Similarly, in Sweden, the child’s 
right to maintain personal contacts with persons other than the parents has a 
certain importance, especially the visitation rights of grandparents or foster 
parents. Recent developments in Polish law are particularly interesting in this 
regard. The law speaks only of the parents’ rights; however, according to the 
caselaw handed down by the Supreme Court, the parents’ duty to ensure the 
child’s harmonious development imposes upon them an obligation to permit 
contacts between the child and other members of the family likely to positively 
influence his personality, most notably the grandparents. The creation of a 
“multi-generational” family is thus favoured. In England, any person who 
demonstrates that it is in the best interest of the child can obtain a contact order 
from English courts. This mechanism theoretically makes English law the most 
open and “generous” in this domain. 
 

2.3.3. Means of Exercising the Visitation Right 
In all legal systems the parents can conclude an agreement determining the 
scope and means of visitations by the parent with whom the child does not 
reside. That agreement must, as a general rule, be ratified by a public authority 
who verifies that it corresponds to the best interest of the child. Thus, in Sweden, 
for example, the parental agreement must take on a particular form, in writing, 
signed by the parents, and approved by the socialnamnden, the social council of 
the commune, which will approve it only if it deems that it is in the interest of the 
child. In Spain, the convenio regulador de la separation must imperatively contain 
the means of carrying out the “visitations and communication” with the other 
parent. Before accepting it, the judicial authority verifies that it will not bring 
harm to the child and that it does not harm either parent. The French and Polish 
rights prescribe the same measure of state oversight, although judicial 
intervention seems quite rare in Poland where the parents have reached an 
agreement. In England, the parents’ arrangements concerning the child’s daily life 
function quite well and, in a large majority of cases the First Hearing Dispute 
Resolution Appointment ends with an amicable agreement, in the absence of 
which, as the President of the Family Department of the High Court said, “the 
English family law courts would be overwhelmed and effectively unable to 
function.” 
 
In case of disagreement, the judge determines the parameters of the visitation 
rights with a ruling generally taken rebus sic stantibus, which can be modified in 
case of a change of circumstances although sometimes, as in Spain, great care is 
taken to specify that these circumstances must be “essential” and “serious”. In 
certain countries, the parameters set by the judge must be substantively very 
precise in order to avoid conflicts. In Germany, France, Sweden, and England, 
these rulings generally describe the duration, frequency, means, forms, and even 
the need for third-party supervision during parental visitations, in minute detail. 
English law also invokes “prohibited step orders”, or the prohibition of certain 
individuals to have any contact with the child. As for the costs associated with the 
exercise of the right to visitation, the general principle, as in Sweden, is that the 
two parents share the expense. The cost-sharing is established according to the 
parents’ financial resources. 
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2.4. Cross-border divorces and separations 
As we stated at the beginning of this Summary Report, none of the legal systems 
examined contains a set of special legislative rules that apply only where the 
separation in question is of a cross-border nature (2.4.1.). The cross-border 
nature of a separation is sometimes, although very rarely, taken directly into 
account by provisions on filing deadlines that specifically address the foreign 
displacement of the child or of his residence (2.4.2.). Also, it is more generally 
taken into account, albeit indirectly, by the case-law regarding the case-by-case 
implementation of the interest of the child (2.4.3.). 
 

2.4.1. The absence of special rules 
Much as in other areas, when it comes to parental rights there exists no 
substantive national law applicable specially and uniquely to international 
disputes. Such disputes are subject to domestic law which, as we know, targets 
domestic disputes but may nevertheless find itself applying to international 
situations as a result of private international law and conflicts of law rules. In 
other words, the consideration of the cross-border character of a given dispute 
occurs by means of international private law and not substantive domestic law. 
Once applicable, domestic law in theory treats international disputes no 
differently than purely internal ones. One could even say that to do so would 
violate the principle of equal treatment—as explained by the Polish report—
whereas the implementation of such a principle in the international context raises 
a number of difficulties that international law doctrine has not yet settled. 
 

2.4.2. Direct consideration of cross-border elements in cases of foreign 
relocation 

As a matter of domestic law, there are time considerations applicable specifically 
to international cases. Those considerations are rare. We cite the British rule 
establishing that a ruling concerning the child’s exit from British territory must 
follow the consent of all persons entitled to a measure of parental responsibility; 
the violation of this rule constitutes a crime punishable under the Child Abduction 
Act 1984. In Poland, there is a similar rule but it derives from the case-law of the 
Supreme Court: those decisions requiring the consent of the parent who does not 
exercise parental authority involve a determination of the habitual residence of 
the child and the eventual relocation abroad of that residence. In France, the 
family law judge has the possibility of ordering that a notice be attached to 
parents’ passports advising that removal of the child requires the consent of both 
parents. 
 

2.4.3. Indirect consideration of cross-border elements in determining the best 
interest of the child 

This kind of consideration arises when deciding questions of parental authority 
entitlement or exercise, custody, fixation of the child’s residence, or visitation 
arrangements especially where one parent resides or intends to reside abroad. 
Such a relocation abroad can also occur after arrangements per parental 
authority, custody, or residence have been established, whether it results from an 
agreement between the parents or following a judicial ruling. The question is 
whether the residence abroad of one parent can influence the parental rights 
arrangements, meaning entitlements and methods of exercising them, in the 
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sense that they might be rearranged as a result of the geographic distance. 
Analysis of the case-law in the countries examined reveals that those 
rearrangements can and do happen but not necessarily or systematically and that 
it is the interest of the child that justifies the rearrangements or the refusal 
thereof. 
 
In France and Spain, for example, it is by reference to the interest of the child 
that the relocation abroad of the residence of a parent entitled to custody of the 
child can require vesting bestowing custody upon the parent remaining with 
French or Spanish territory. But it is likewise the interest of the child that in other 
French and Spanish cases justified the maintenance of the child’s habitual 
residence with the parent who did or intended to relocate abroad. In Germany, 
neither the location abroad of the parent’s residence nor the foreign nationality 
are, as a matter of caselaw, determinative criteria; German law tends not to 
attribute exclusive parental authority to the parent hoping to relocate abroad 
insofar as such a relocation would negatively impact the other parent’s enjoyment 
of visitation rights. The situation is very different if the parent is returning to his 
home country where the child can benefit from the presence of important social 
ties. To reside in that country could indeed correspond better to the child’s 
interests, even though it causes a modification of the means by which the other 
parent, hypothetically remaining in Germany, maintains personal contacts. We 
will see, however, that in Germany as well as in other countries, the “principle of 
continuity”, Kontinuitätsprinzip, according to which the child’s living environment 
must change as little as possible, constitutes a primordial element in the context 
determining his place of residence and, consequently, the parent to be entitled to 
the elterliche Sorge. In Sweden, the risk of international kidnapping or unlawful 
detention is one of the factors considered when assessing the interest of the 
child. 
 
It is, above all, in England that, as result of a laborious and continuing process of 
evolution, the courts have developed interesting, firm, and precise principles for 
remedying the effects of the border “phenomenon”. The most abundant source of 
dispute involves requests made by one parent to permanently emigrate with the 
child after the divorce or separation, notably by the mother having obtained or 
requested exclusive residence in her favour and hoping to join a new partner or 
to return to her home country. The tribunals accept a majority of these requests 
on the basis of the best interests of the child—that acceptance often being 
conditional (that the child will receive a certain type of education, that the child 
will regularly visit England, etc.). In rare cases, the intention to emigrate has 
convinced the judge that the interests of the child are best served by ordering the 
child’s continued residence with the parent intending to remain within the United 
Kingdom. 
 
As for the right to visitation, we point out that, in Spain, the parent entitled to 
custody can require that personal contacts between the child and the other 
parent, residing hypothetically abroad, occur in Spain (the child’s residence 
country) only where there is a demonstrated risk of the child’s international 
abduction. In Sweden, a significant distance between the child and parent entitled 
to visitation rights can justify exercising that right by means that do not require 
the child’s displacement, such as by telephone. 
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3. THE BEST INTEREST OF THE CHILD 
 
The interest of the child is of primordial importance in every legal system 
analysed herein and is essential to the implementation of the majority, if not the 
totality, of the legislative provisions on parental rights (as it seems in Sweden). 
Sometimes referred to as the best interest of the child to emphasise its imperious 
nature (see the Polish report in that regard), the fact that this notion has no legal 
definition in either national or international law renders it all the more difficult to 
ascertain. (The Children Act 1989 contains the most detailed definition.) By virtue 
of its vagueness, it is often criticised in France among other places. We will 
discuss herein where national laws indicate elements that contribute, perhaps 
poorly, to its demarcation (3.1), in order to then measure its utility in terms of its 
application by courts outside of the cross-border separations context where the 
role of the interest of the child was mentioned above (3.2). 
 

3.1. Notion 
In France, our assessment is that the best interest of the child essentially, and 
very generally, seeks to ensure the child’s sound development, both physical and 
moral. The interest of the child encompasses at least aspects in that regard: the 
behaviour of the parents including their willingness to respect their own 
obligations and those of the other parent, and the looking-after of the child’s 
personal life in view of maintaining his family ties. In Spain, the serious and core 
tenet of the interes del menor is underscored by the doctrine that derives is 
contours from the case-law.  The corresponding Polish expression dobro dzecka 
more precisely denotes the “well-being of the child”, or the objective of maximally 
fulfilling his personal needs and protecting his interests, including the patrimonial. 
According to legal and doctrinal Polish sources, an assessment of the child’s 
interests includes an objective element—that which is in the best interest of any 
child from the perspective of society in general—as well as a subjective element—
that which is in the best interest of a given child as outweighing the interest of 
the larger society. 
 
The normative posture of this notion appears to be more marked in Sweden, 
Germany, and in England. In Sweden, a general provision codified in Article 6:3 
of the family code requires that all decisions affecting custody, residence, and 
visitation rights be taken according to the best interest of the child (barnets 
basta, in Swedish). There are two defining elements according to this provision: 
the child’s risk of physical and moral mistreatment or of being unlawfully 
abducted; the child’s need to maintain a close relationship with his two parents. 
In Germany, section 1697 of the BGB raises the interest of the child to the level 
of fundamental principle in the issuing of judicial rulings. In numerous places, the 
BGB refers seemingly synonymously to the kindeswohl and sometimes to the 
Interesse des Kindes. In England, the Child Act 1989 opens in Section 1(1) with a 
declaration that the “child’s welfare shall be the paramount consideration” in the 
taking of decisions concerning him; Section 1(2) then orders that courts must 
keep in mind the “general principle that any delay in the resolution of the 
question [concerning the child] is likely to prejudice the welfare of the child”, and 
furnishes a non-exhaustive list of seven pertinent factors (the child’s verifiable 
wishes and desires; his physical, emotional, and educational needs; the probable 
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effect on him of a change in circumstances; his age, gender, and social status; 
the harm he has suffered or might suffer, etc.) 
 

3.2. Implementation 
The formal consideration of the child’s wishes appears to be the first 
implementation of the interest of the child. This principle is common to all the 
legal systems analysed, although the weight given to it can vary from country to 
country. It appears that the legal systems that give the most weight are those of 
Germany, Sweden, and, in recent years, Spain. In Spain, the child must be heard 
where he has a “sufficient degree of discernment” (suficiente juifio), no minimum 
age having existed since 2005 (although in practice children at least 12 years of 
age are most often heard). The failure to hear the child’s opinion can constitute a 
violation of the individual procedural rights guaranteed by Article 24 of the 
Spanish constitution. The case-law stipulates that the child’s wishes, in order to 
receive formal consideration, must be autonomous, independent of third-party 
influence, and firmly established (which is to say free of capricious or temporary 
preferences). The child’s right to be heard is of primordial importance in Sweden 
where is not uncommon for the law to give decisive importance to the child’s 
wishes. In Germany, the child’s opinion, especially for children aged at least 14 
years, must be considered. Even at very young ages, the child will be heard by 
the court and by specialists. This is also true in England where the “ascertainable 
wishes and feelings of the child” must be verified at the time of the proceedings 
concerning “residence”, but the child’s wishes do not receive particular weight. 
French law also demands that the judge pronouncing on the means of exercising 
parental authority take into consideration the feelings expressed by any child 
capable of discernment at the time of the hearing. The judge determines the 
child’s degree of discernment on a case-by-case basis in light of his age, 
maturity, and the particular facts of the case. 
 
In France, the interest of the child remains the most important legal criterion for 
settling parental authority disputes. The case-law is in agreement that a change 
of residence, including to another country, and the distance separating the child 
from the parent living separately are not presumptively contrary to the interest of 
the child insofar as the parent with whom the child resides is able to ensure good 
living conditions and to respect obligations owed to the other parent. However, 
such a lifestyle change must not cause too brutal a rupture with the child’s 
preexisting social, cultural, and linguistic environments. Swedish and French law 
alike view the stability of the child’s environment as vital to his interest. German 
caselaw regarding the Kindeswohl identifies Förderungsprinzip (the promotion of 
the child’s maturation, development, and personality) and Kontinuitätsprinzip 
(the continuity and stability of the child’s cultural, social, and linguistic 
environments). According to §1666 of the BGB, the child’s interest authorises and 
even requires the tribunal to take any measure necessary to avoid any danger to 
the child’s physical, psychological, or spiritual well-being, or any situation that 
could harm his estate when the parents are not available or able to do so. That 
danger must, under the law, be imminent and grave although the harm need not 
have already come about. Unlike in other countries, in Poland, the interest of the 
child is counted among the conditions of the divorce decree, such that it is not 
possible for a judge to dissolve the marriage if to do so would bring harm upon 
the child. Here again, it is by appeal to the child’s interest that the Polish 
Supreme Court emphasises the extent to which the maintenance of personal 
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contacts to ascendants can contribute to an enhanced education and development 
for the child. In England, the evolution of legal principles for confronting 
international litigation (v. supra, no. 46) occurred in light of the general principle 
of the “well-being of the child” set forth in the Children Act 1989.  
 

4. CHILDHOOD PROTECTION SERVICES 
 
We must distinguish the judicial competence for protecting childhood from the 
administrative competence, only the latter being of interest in this section. In 
many countries, the administrative organisation of childhood protection has 
undergone recent legislative reform, such as in Poland (2004) and France (2007). 
The regulations are most often found in the law or codes of social law: in the 
Code de l’action sociale et des familles in France, in the Sozialgesetzbuch in 
Germany, in the socialtjanstlagen or law on social services in Sweden, and in the 
Ustawa o pomocy spoleczney or law on social protection in Poland. We shall first 
identify the competent authorities (4.1), followed by the competencies they 
possess in the context of separations (4.3). 
 
 

4.1. Competent Authorities 
In France, various departmental agencies for childhood protection take up this 
role with the assistance of certain approved associations, establishments, and 
educational specialists. Whereas each department has its own organisation, three 
services have similar functions, namely the Service de l’aide social à l’enfance 
(“ASE”), the Service de protection maternelle et infantile (“SPMI”), and the 
Service departemental d’action social (“SDAS”). In Germany, the Jugendamter 
are organised according to districts (Bezirke) with powers described in the 
Sozialgesetzbuch having essentially to do with childhood protection. In Sweden, 
the socialtjansten social services are organised at the communal level; each 
commune has a “social council” (socialnamnden) with broad powers. In Poland, 
the task of protecting children falls to the social protection organisations called 
organizacja pomocy spoleczney which are state entities with general competence 
established on a basis of self-management and territorial administration at the 
voievodies level, the powiaty district level, and local education and guardianship 
centres, or gmynes. In Spain, childhood protection in the meaning of the Ley de 
Enjuiciamiento Civil is organised at the Comunidades autonomas level. We will 
see that the large majority of these organisations are empowered by regional 
laws on family mediation. In England, alongside an agency created at the national 
level so as to assist children generally and, in the case of divorce or separation in 
particular, the Children and Family Court Advisory and Support Service 
(“CAFCASS”), each local government has its own “welfare officer” and sometimes 
an entire department that assists the director of this bureau. 
 

4.2. Competence 
We shall first discuss the general and specific competencies in the context of 
separations (4.2.1.). Next, we will see whether the competences change 
depending on whether the separation is of the cross-border type (4.2.2.). 
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4.2.1. General and specific powers in the event of a separation 
In France, the departmental services have a general mandate for the protection 
of children and juveniles, and a legal duty to assist any person having recourse to 
their services. Those powers intervene in the case of grave, imminent, and real 
threats to the child’s well-being. They may also play an active role of mediation in 
searching for amicable solutions, or of supervisions in making sure that a judicial 
ruling is correctly executed. Finally, they deploy preventive or support measures 
regarding children in families facing psycho-social difficulties as well as taking 
charge of children who can no longer stay with their families. We will also note 
that the ASE service can also find itself playing a guardianship role—that is, 
exercising guardianship over minors entrusted to it, especially on a temporary 
basis. The departmental services can intervene unilaterally by seizing the family 
affairs judge upon the request of interested persons, or by order of a court order. 
In Germany, the Jugendamter are also vested with the general mandate of 
protection of children and minors which they normally exercise in concert with the 
parents. As for separations, the role of the Jugendamter appears to be broader. 
The BGB provided in effect for their intervention in a series of situations such as 
the distribution of parental authority in case of separation or in case of the 
neglect of parental authority, the transfer of parental authority to a third person, 
disputes over visitation rights, judicial measures taken to avoid the child’s 
endangerment. The Jugendamter can also be named trustees of the child for 
particular purposes. They can act on their own initiative in case of manifest 
indications of danger to the child’s well being, or upon a judge’s order authorising 
them to take measures they deem appropriate or necessary for the particular 
child in question. In England, the CAFCASS has three primary functions: to see to 
the legal representation of children in judicial proceedings that concern the child; 
to assist the court in making decisions in those proceedings; to advise the 
children affected by those procedures and their families. The FACFASS employs a 
large number of “Children and family court reporters” who are qualified social 
workers. At the local level, “welfare officers” are particularly competent to decide 
the placement of the child with a foster family. 
 
In Poland, the local social services and departments (gymny, powiaty) owe a 
legal duty of assistance to any person having recourse to their services and can 
intervene automatically when necessary for the good of the child, especially in 
crisis situations or family dysfunction. In light of the constitutional “autonomy” 
that parents personally enjoy, Polish social services intervene after a judicial 
ruling in that they supervise the carrying out of court orders relative to the 
arrangement or exercise of parental authority. They cannot, however, become 
entitled to parental authority or to custody in their own right. This is not the case 
in Spain where, according to the Civil Code, the competent services in each 
comunidad autonoma assumes the guardianship ex lege of minors where they 
have been abandoned (desamparo), where there has been a neglect of the 
custody obligations imposed by law, or where the parents or guardians cannot 
look after the child due to serious circumstances. Where social services obtain 
custody, parental authority is suspended. 
 
Sweden’s communal social councils, the socialnamnden, have the broadest 
competence since they may enjoy proper decision-making power when it comes 
to ratifying parental agreements over the distribution of parental rights. Where 
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there is not agreement between the parents, the socialnamnden represent the 
interest of the child in the judicial proceedings. The obligatory “cooperation 
meetings” (samarbetssamtal) always take place in the communal framework at 
the initiative of the socialnamnden in order to resolve disputes regarding custody, 
visitation rights, and the child’s residence. 
 

4.2.2. International situations 
There are no legal provisions specific to cross-border separations concerning the 
role of social services. In practice, we notice, however, that in Germany, the 
Jugendamter can act only when the child resides within the country; when 
custody is held by a parent residing abroad, the supervision over the exercise of 
that custody is limited. Yet, we also note that in Germany, there are numerous 
services such, such as the Mediation bei internationalen kindschaftskonflikten 
(MIKK), the internationaler Sozialdienst (ISD) and the Verband binationaler 
Familien und Partnerschaften, whose specific task is to find amicable solutions to 
international conflicts affecting the distribution of parental authority. In France, 
the child protective services that play this role in international child abduction 
cases are worth mentioning. 
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FRANCE 

1. OVERVIEW 
 
Parental authority in French law comprises the group of rights and duties that the 
law recognises to fathers and mothers with respect to the physical person and 
belongings of their child(ren), once a familial connection has been established. Its 
revocation can arise in extreme cases of, for example, mistreatment of the child, 
the habitual and excessive consumption of alcohol, narcotics abuse, or harmful 
behaviour. 
 
Parental Authority also belonging to the two parents, in principle, the parents 
jointly exercise it when it comes to the child’s protection, education, and 
maintenance until the age of majority or emancipation. Concretely, parental 
authority refers to the rights and duties of custody, supervision, education, 
maintenance, healthcare, emancipation, consent to the child’s marriage or 
adoption, or even to education assistance benefits where the family resources do 
not suffice. 
 
The divorce or separation of the parents has no influence over their ability to 
enjoy parental authority. Consequently, in circumstances where the marital link is 
ruptured (divorce or legal or de facto separation), the two parents remain, as a 
general rule, entitled to parental authority, which will be shared. Yet, although 
this is the rule, the parent entitled to parental authority will not necessarily be 
fully entitled thereto. In fact, in the case where one parent proves to have failed 
in his parent duties, the family affairs judge will be able, in the best interest of 
the child, to grant full parental authority to the other parent. This transfer will 
occur according to certain conditions such as the prior practices of the parents, 
the capacity of the parent to assume sole custody and to respect the rights of the 
other parent, and the wishes of the child. 
 
Questions of arrangement and exercise of parental authority that arise in divorce 
and separation cases can be amicably settled by agreement between the two 
parents, approved or directly formulated by the judge. 
 
The legal notion of parental authority includes the daily care for the child. In 
cases of exclusive parental authority, the child resides with the entitled parent; in 
cases of shared parental authority, the parent with whom the child habitually 
resides is responsible for the daily care. The alternate residence is the third type 
of living arrangement provided for in French law. Consisting of a right as well as a 
duty, responsibility for the child is an obligation that cannot be neglected without 
risking criminal sanctions, or even the revocation of parental rights or the 
exercise thereof. One obligation is the maintenance of personal contacts with the 
child. Thus, the parent with whom the child resides must respect the other 
parents’ right to maintain contacts with his child including a right to visitations 
and visits during which the child stays with the non-custodial parent, the latter 
being the corollary of residence. 
 
Under current French law, there are no rules governing the distribution and 
exercise of parental authority specific to cross-border divorces or separations. 
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Whether it consists of cross-border or purely internal disputes, it is the interest of 
the child that, despite its lack of a formal legal definition and thus of available 
normative criteria, is the family affairs judge’s primary concern. 
 
As a core principle of parental authority, the interest of the child will be evaluated 
on a case-by-case basis by the French jurisdictions who will take into account the 
following two aspects: the efforts of the parents to ensure that the child grows up 
in a healthy environment, and elements of the child’s personal life. In cross-
border cases, the relocation abroad of the child and the distance between the 
child and the parent residing separately are not presumptively contrary to the 
child’s interest so long as the parent remaining with the child is able to ensure 
good living conditions and to respect his obligations to the other parent. Such a 
change in living arrangements must not bring too harsh a disturbance to the 
child’s pre-existing social, cultural, and linguistic environment. We note that, in 
the majority of cases, the French judge will prefer to preserve the child’s habitual 
residence with the same parent so as to promote stability, while also respecting 
the maintenance of personal contacts between the child and the other parent. 
 
The interest of the child notion that lends itself to a very wide interpretation 
permitting the intervention of childhood protective services into the exercise of 
parental authority in cases of grave, real, and imminent threat, or for the well 
being of the child. In France, the departmental services, such as the ASE, the 
SPMI, and the SDAS have a general mandate to protect children and minors and 
a duty of legal assistance to any person entitled to recourse to its services. 
Because prevention has become a major basis for childhood protection in France, 
the departmental services can intervene either by directly soliciting the judge, 
upon the request of interested persons, or by court order. The childhood 
protection services can thus play an active role in notifying the judiciary, in 
mediation or finding amicable solutions, or by supervising the execution of a court 
order. 
 

2. SOURCES OF LAW 
 
Data regarding legal sources and case-law are presented in the Annex.  

3. NATIONAL REPORT 
 

3.1. Substantive law 

3.1.1. The exercise of parental rights 
 
A. Parental rights 
 
Introduction 
 
In the French legal system, parental authority is comprised of the cluster of 
parental rights that the law recognises to the mother and father of the physical 
person and belongings of their minor non-emancipated children. It is founded in 
the text of the March 4, 2002, law on parental authority. Certain international and 
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European treaties signed by France can also be cited as a foundation for parental 
authority. 
 
From among that cluster emerge different rights that define the child’s 
relationship with his parents or with third persons, such as custody and visitation 
rights—rights we will examine more deeply below. 
 
a)  Parental Authority and Residence 
1 Parental Authority (beginning at Article 371-1 of the Civil Code) 
 
Parental authority is defined as a cluster of rights and duties aimed at the interest 
of the child (Art. 371-1 C.C.), and is in principle exercised jointly by the father 
and mother (Art. 372 C.C.). 
 
Belonging exclusively and equally  to the non-emancipated minor’s father and 
mother, this bundle of rights aims to protect, educate, and maintain the child 
until he reaches majority or emancipation (Article 371-2 C.C.). Such is the rule 
for the two parents entitled to parental authority who are thus vested with the 
general mission of protecting the child’s person and belongings regardless of any 
eventual divorce or separation. 
 
Parental authority derives from the existence of filiations. If no such link exists, or 
if the child’s parents are deceased, his person and belongs will be placed under 
guardianship (Art. 390 C.C.). The same occurs where the parents have been 
deprived of their parental authority. However, the filiations element does not 
guarantee that the parents entitled to parental authority will enjoy it fully. We 
must think of parental authority as a function of public order (Art. 376 C.C.) that 
is established in the interest of the child. The parents may not renounce or 
delegate it. Two types of delegation are nevertheless expressly foreseen by the 
law of March 4, 2002: a “supplemental” delegation (Article 37 C.C.) that 
supplements the incompetence of the parents, and a “shared” delegation (Article 
377-1 C.C.) permitting a third party to intervene. Outside of these circumstances, 
the rule is that parental authority is jointly exercise by the parents. In case of 
divorce, for example, the parents can agree between them to organise the means 
of exercise parental authority or call upon the family affairs judge to decide in 
their stead. 
 
Nonetheless, there are cases when one of the parents (or both of them) fail(s) in 
their parental duties, in which the exercise of parental authority will occur 
exclusively by the other parent, especially where the judge has so ordered in the 
best interest of the child. In such a case, the parent designated by the judge as 
having failed in the exercise of his parenthood must recognise the full authority of 
the other parent (Article 373-1 C.C.). In so ordering, the judge must consider 
(Article 373-1-11 C.C.): 
 

– the past practices of the parents or formerly concluded agreements; 
– the non-binding wishes of the child (Art. 388-1 C.C.); 
– the ability of the parent to assume the duties and respect the rights of the 

other parent; 
– the findings of any experts consulted; and 
– information gathered by any social investigations or counter investigations 

carried out under Article 373-2-12 of the Civil Code. 
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The law provides that any minor capable of discernment can, in any proceeding 
concerning him, be heard by the judge or, when his interest so requires, by any 
person designated by the judge to that effect. The child can be heard in 
proceedings relative to living arrangements, or education, residence, and 
visitation rights. That testimony is a matter of right when the child so requests 
(Article 388-1 C.C.). 
 
The revocation of parental responsibility is foreseen in cases of mistreatment, 
habitual and excessive consumption of alcohol, narcotics use, notorious and 
harmful behaviour, or lack of care or guidance, any of which endangers the 
security, health, or morality of the child. Such grounds will justify the full exercise 
of parental authority by the parent not designated by the judge as having 
defaulted in his or her parental duties. The exercise of parental authority will then 
occur separately. This will also be the case for a child born outside of a marriage 
and recognised by one parent more than one year after his birth (Article 372 al. 2 
C.C.), or where a single person adopts a child . 
 
Concerning the minor’s physical person, parental authority refers concretely to: 
 

– the daily care of the child; 
– organisation of the child’s interactions with the world; 
– the right and duty to protect the health of the child; 
– the right to benefit from educational assistance if the family resources are 

insufficient,  while consulting the child on decisions that concern him . 
 
Other attributes such as the parents’ rights to emancipate the child (Art. 477 
C.C.), to require that the child live with them (Art. 371-3 C.C.), to consent to his 
adoption (Art. 348 C.C.) or his marriage (Art. 148 et seq.C.C.), or to designate a 
guardian for the surviving parent (Art. 397 C.C.). 
 
All parents have the duty and the right to maintain personal contacts with the 
child and to respect his ties to the other parent (Art. 373-2 al.2 C.C). Thus, when 
one parent lives with the child by virtue of the full exercise of parental authority, 
the other parent enjoys a right of visitation and to have the child stay with him or 
her during visits (under Article 373-2-1 C.C.). 
 
As for the child’s belongings, the parents have the right to administer and a right 
of enjoyment thereof (Art. 382 C.C.). The legal enjoyment (foreseen starting with 
Article 382 C.C.) afforded to the father and mother over the belongings of the 
child is a usufruct. It consists of a tenancy in interest in that is both a patrimonial 
right and a family allocation. The beneficiary of that legal interest theoretically 
has the same rights and powers as an ordinary life tenant in that he is entitled to 
collect revenues and carry out all associated legal acts. By reason of its familial 
allocation, that legal enjoyment is subject to a certain number of limitations not 
characteristic of the traditional usufruct. Notably, it is non-transferable.  The legal 
administration and enjoyment are jointly exercised by both parents where they 
both exercise parental authority, the legal enjoyment being tied to the legal 
administration. When the parents do not jointly exercise parental authority, the 
said administration and enjoyment are exercised under the supervision of the 
judge either by the father or the mother according to the provisions of parental 
authority relative to the child in question. 
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2°  The Child’s Residence: Prerogative of Parental Authority (Art. 371-3 C.C.) 
 
The law of March 4, 2002, removed all references to the rights of custody and 
supervision from the definition of parental authority. This does not mean that 
those rights no longer exist, but simply that henceforth they can be thought of as 
included among several other means to protect the child’s health, morals and 
security, to ensure his education and to allow his personal development while 
treating the child with respect (“assurer son education et permettre son 
developpement dans le respect du à sa personne”). As such, those rights and 
duties persist. However, their underlying notion has now changed so as to qualify 
residence as corresponding to the daily caretaking of the child and as compatible 
with the notion of co-parenthood such that, even though one of the parents’ 
residence is not linked to the child’s, that parent does not have lesser rights than 
the other, nor are his ties with the child severed.  
 
In general, the notion of “custody” could have been defined as the right to 
determine the child’s residence and to require that he effectively dwell there.  
Although every express reference to that notion has been removed from the law, 
parents’ have not seen a limitation upon their right and duty to establish the 
residence of the child, legally domiciled with his mother and father or, in case 
they live separately, with one of the two. Thus, the child cannot leave the family 
residence without his parents’ permission and can be removed only where 
necessary as determined by the law (Art. 371-3 C.C.). Because the law applies to 
the child, to third parties, and to the state, the parents may invoke public force in 
order to have the child returned home and may pursue the criminal liability of any 
person or institution who infringes upon their rights. 
 
Where parental authority is exercised unilaterally, only the parent so entitled has 
the rights and duties that accompany this function. He determines the residence 
of the child who is domiciled with him (Art. 108-2 C.cv). When parental authority 
is jointly held, both parents benefit from, and jointly exercise, the same rights 
and duties. Together they will establish the child’s habitual residence (except in 
case of separation when a judge will intervene, Article 373-2-9 C.C.). The 
habitual residence can be tied to only one of the parents but the rules of joint 
parental authority are not diminished. The parent with whom the child does not 
habitually reside enjoys the right to maintain personal contacts with the child. 
The alternate residence is a different type of residence than the habitual 
residence. Formerly disfavoured on the ground articulated by the Supreme Court 
that the child must have a sole habitual residence , the alternate residence was 
expressly made legal by the law of March 4, 2002 (Art. 373-2-9 al. 1st C.C.). 
When the child has an alternate residence, the distribution of his time spent with 
each parent will be decided in his interest and will not necessarily be equal 
shared.  
 
The judge chooses from among the different types of residence cited above (or 
perhaps the parents, where they can come to an agreement) according to the 
interest of the child—the only legal criterion. If parents are not able to provide for 
the residence of the child themselves, they must entrust it to a third person or 
request educative assistance from the state. In effect, much like the other 
prerogatives of parental authority, the “responsibility for the child” constitutes 
both a right and a duty. In the event that the parents do not meet their 
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obligations, penal sanctions can apply along with the risk of losing either the right 
to exercise parental authority, or parental authority itself. 
 
The arrangement most frequently adopted by parents living separately but near 
to each other is the alternate residence option. This arrangement presupposes 
that the mother’s and father’s domiciles are not so far from each other as to 
interfere with the child’s schooling and the stability of his living conditions. It is 
also necessary that the parents be able to cooperate and communicate with each 
other when fulfilling the child’s educational needs, and that the alternate living 
arrangements not destabilise or undermine the minor’s interest. The assessment 
of the child’s interest is generally determined in light of the child’s age and needs 
linked thereto. Note that alternate residence arrangements are very rarely 
adopted for very young infants (younger than two or three years) whose habitual 
residences are most often linked to the mothers. 
 
The geographic proximity of the parents’ domiciles usually consists of the same 
town or part of town, or of a distance of ten to twenty kilometres between the 
two domiciles, allowing for an alternate living arrangement that suits the parents’ 
work schedules as well as the child’s school and extracurricular activities. The 
living rotations can be weekly (every other week spent with one of the parents), 
monthly (every other month), even sometimes daily (every other day) or 
annually (every other year). During school vacations, the child can spend half of 
the time with each parent. Where the parents’ domiciles are far from each other, 
it is possible that the child spends half of the summer and Christmas vacations as 
well as all miscellaneous small vacations with one of the two parents. Parents 
may agree to modify or even expand the visitation periods. 
 
b) Right to Visitation: the Right of the Parent with whom the Child does not 
reside (beginning at Art. 372 of the Civil Code) 
 
The law of March 4, 2009, supports the principle of maintaining personal contacts 
between the child and his separated parents (Art. 373-2 C.C.). In practice, this 
principle essentially means that the parents have the right to visit and chose the 
domicile of their child. Thus, where the parent entitled to the full exercise of 
parental authority claims his right to determine the child’s residence, the other 
parent can invoke his right to have the child stay with him during visitations. The 
latter right can be thought of as a corollary of the former. 
 
Where one parent unilaterally enjoys parental authority, the exercise of visitation 
and the right to have the child stay with the non-custodial parent during visitation 
can be denied to the other parent only on very serious grounds (Art. 373-2-1 
C.C.). In order to preserve the interest of the child, the judge can place certain 
conditions upon the rights of visitation and the right to have the child stay with 
the non-custodial parent during visitation: for example, the judge may rule that 
the visits take place at the home of a third party. 
 
Where the parents jointly enjoy parental authority and the child’s residence is 
linked to the domicile of one of the two parents, the family affairs judge will rule 
on the parameters of the other parents’ visitation (Art. 373-2-9 C.C). The law of 
March 5, 2007, brought the letter of the law in line with the practice since judges 
seemed to have been almost systematically determining the parameters of the 
visitation of the parent with whom the child did not habitually reside. The judge’s 
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orders, having merely formal value when serving to concretise an agreement 
already reached between the parents, nevertheless becomes important as a point 
of reference in the event of future litigation; they allow for criminal prosecution 
where a parent does not respect his obligations. 
 
The right of visitation, when the interest of the child so requires, can be limited to 
a meeting space designated by the judge (Art. 373-2-9 C.C.). Here, the question 
does not concern removing the right to visitation for serious reasons, but rather 
practicing that right in a place determined by the judge. 
 
Rather reluctantly, judges assess imitations of this sort, here again, in accordance 
with the interest of the child on only the most serious grounds (Art. 373-2-6 
C.C.). The judge will determine the duration, scope, and means of exercising the 
right of visitation. In so doing, he takes into consideration any indications of 
moral or physical danger that could be visited upon the child by the parent not 
entitled to parental authority or with whom the child does not reside. It was in 
this fashion that a judge refused to grant visitation rights after observing that an 
alcoholic mother regularly engaged in drinking binges with several men,  and that 
the child faced the risk of being kidnapped . Similarly, a father lost his right of 
visitation due to having exerted extreme moral and psychological pressure upon 
his very young daughters to wear the “Islamic veil” and to avoid swimming in 
public pools, without considering the resultant impact upon their psychological 
development.  The limitation (in time and location) of this right to the simple right 
of visitation was also ordered, for example, due to suspicions of sexual abuse , or 
due to doubts as to the ability to house the child .  
 
Each situation is analysed independently in light of the different interests at 
stake. The child’s express desire to be heard by the family affairs judge must be 
taken into account, the judge having discretion thereafter whether to rule 
accordingly. 
 
Generally, the right of visitation has two important implications: 
 
The parent residing with the child cannot prevent the other parent from 
exercising visitation rights except in grave situations; failure to allow the other 
parent to exercise their rights may subject the non-conforming parent to 
penalties; 
The parent entitled to this right is not obliged to exercise it and, thus, can refuse 
to entertain the child for weekend visits. Accordingly, that parent can be required 
to cover expenses incurred by the other parent. 
 
The child’s parents are not the only titleholder of visitation rights and the right to 
have the child stay with them during visitation; the child also has a right to 
maintain personal contacts with his extended family. Only the interest of the child 
can limit this right. If in the interest of the child, the family affairs judge 
determines the parameters of the relations to be had between the child and the 
third party, be it a relative or otherwise (Art. 371-4 C.C.). This provision allows 
the judge to facilitate the maintenance of the child’s personal relations with 
ascendants and third parties by granting them a visitation right. 
 
 
B. Special Rules and Practice for Cross-Border Separations 
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The law prescribes that the family affairs judge has the power to order an 
appendix to the passports of the parents giving notice of the prohibition against 
removing the child from the French territory without the consent of both parents 
(Art. 373-2-6 of the Civil Code.) 
 
However, there exist very few court decisions from which one can determine the 
influence of the cross-border nature of the separation upon the distribution of 
parental rights. Consequently, it is difficult to draw any concrete conclusions from 
the caselaw owing solely to the fact that the parents had their separate domiciles 
in two different countries. Geographic distance is not sufficient per se to justify 
the unilateral exercise of parental authority. 
 
Nonetheless, we must point out certain circumstances in which the relocation 
abroad of a parent’s residence influenced the parental rights decision. Such was 
the case when the Cour de Cassation ruled that one parent’s move to Morocco, 
even though he was entitled to custody of the children having been raised thus 
far in France, could justify modifying the custody arrangement in favor of the 
parent remaining on French territory . The case was decided on grounds of the 
interest of the child. Note that the interest-of-the-child analysis could also justify 
continuing to anchor his habitual residence to the parent with whom he has been 
living despite that parent’s move abroad. 
 
Thus, we realise that jurisdictions take into consideration a multitude of factors 
bearing on the child’s interest, along with the cross-border nature of a separation, 
when determining or modifying the distribution and exercise parental authority 
(see 3.1.2.C. below). 
 

3.1.2. Interest of the Child 
A. The “Interest of the Child” Notion and its Role 
 
The interest of the child is the core principle of parental authority. Although hard 
to demarcate in the absence of a legal definition, the notion of the interest of the 
child has been criticised by numerous authors because of its vague character and 
because it authorises the compromising of legal rules (“autorise des 
accommodations avec les règles légales”). 
 
When making reference to the provisions of the Civil Code as modified by the law 
of March 4, 2002, note that they merely set forth the concept without speaking as 
to its exact tenor. The language of the New York Convention of January 26, 1990 
on the Rights of the Child, whose internal direct effect the Cour de Cassation has 
recognised , makes reference to the “superior” interest of the child without giving 
further clarifications in that regard . 
 
In the absence of normative criteria, we must refer to the practices of judges 
when taking into account this legal criterion in order to ensure the healthy 
development of the child, both physically and morally.  
 
B. Implementation by the Courts of the Interest of the Child 
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In terms of the daily responsibility for the child and parental authority, the French 
jurisprudential tendency is to foster the maintenance of contacts between the 
child and his parents. One recent decision of the Conseil d’Etat found that the 
mother’s announced intention to move far away would have the effect of 
distancing the child from his incarcerated father (in France) in a way that would 
undermine the child’s best interest . 
 
The consideration of “physical or moral danger” to the child in his relations with 
one or both of his parents is quite clearly one of the key elements to evaluating 
the interest of the child. In a decision of June 17, 2009, the Cour de Cassation 
held that adequate proof had not been introduced that a child removed from his 
habitual residence by one of the parents would have exposed the child to a grave 
risk of physical or psychological danger nor would have placed him in an 
intolerable situation if he were to be returned to his original home. Different 
jurisdictions will also be able to consider other elements of the child’s personal 
life, such as his social integration, education, familiarisation with his 
surroundings, serenity, his need to know his lineage, etc. Judges are also 
encouraged to make an overall assessment of the child’s interest by reference to 
the capacity of each parent to respect the rights of the other. 
 
The interest of the child includes at least two tenets that the various jurisdictions 
must consider: the first has to do with the behaviours of the parents (i.e., their 
capacity to respect their obligations, to respect the other parent, etc.), which 
must ensure that the child grows up in a healthy environment; the second flows 
from an accounting of elements of the child’s personal life in an effort to maintain 
his family ties. 
 
We must also emphasise the friction that can arise between parental authority 
and the parents' individual freedoms of religious expression. Following Hoffman v. 
Austria (June 23, 1993) handed down by the European Court of Human Rights. 
Palau-Martinez v. France confirmed that parents' rights to provide a religious 
education to their children tend to reach their limits when the children's interests 
so require, much like under internal jurisprudence. After an in concreto analysis 
of the facts not founded upon generalisations , that concept gave the Cour de 
Cassation the power to limit or even revoke contacts between the child and the 
religious parent or to impose precise restrictions upon the exercise of parental 
authority. 
 
Even with an in concreto analysis, the interest of the child remains difficult to 
discern and can lead to different outcomes according to the facts, the judge, the 
child, and the moment. Nevertheless, the interest of the child remains the key 
legal criteria in resolving conflicts relating to parental authority attributes. 
 
C. Impact of the Cross-Border Element in a Divorce or Separation 
 
As already mentioned in part 3.1.1.B. above, in cases of cross-border 
separations, the interest of the child is again the deciding factor when 
determining the holders and parameters of parental rights. 
 
In order to give it a definition, French jurisdictions have engaged in the step by 
step process of observing the behaviours of the parents, the extent to which they 
are apt to fulfil their obligations, and aspects of the child's personal life that could 
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justify, for example, a finding that the child should reside with one parent or the 
other. 
 
Two important Cour de Cassation cases of September 19, 2007 and April 16, 
2008, lend guidance as to the evaluation of the parents' behaviours. In the 2008 
case, the Cour de cassation denied the father's motion requesting that the 
children reside with him and remain in France, rather than continuing to reside 
with their mother who had relocated to the United Arab Emirates. In dismissing 
his request, the Cour de Cassation invoked the findings of expert reports to the 
effect that the interest of the children favoured their residence with the mother 
who possessed all the necessary aptitudes for assuming responsibilities for them. 
Thus, the “good behaviour” of the mother and the children's interests justified her 
having custody of them. In the 2007 case, adopting the same approach, the Cour 
de Cassation observed the mother and father's interactions with their daughter 
during the time after their separation when the mother wanted to leave France 
for employment in Guadeloupe. The court noted that the mother had immediately 
informed the child's father of her relocation and that she had always permitted 
frequent contacts between the father and the child following the separation, even 
in difficult circumstances. 
 
When evaluating aspects of the child's personal life in a case involving a child 
residing with the mother in the United States, the Cour de Cassation observed 
that the child was balanced, sociable and happy there and that nothing indicated 
that the current living conditions could compromise his development . In the 
aforementioned decision of January 25, 2005, the Court transferred the children's 
habitual residence to the father, although custody had already been awarded to 
their mother when she lived in France. In effect, the court noted that the children 
had lived with their father since their mother's relocation to Morocco in 2001, that 
the school year was already underway when the mother finally requested to 
transfer their residence to Morocco one year later, and that it would be harmful to 
the children's education to force them to leave France at that moment. The 
mother did not successfully prove that the children's relocation to an environment 
so different from that to which they were accustomed would not harm their 
current stability. The Court thus concluded that as long as the mother resided in 
Morocco, the residence of the children would remain with their father in France. 
 
We find that in three of these cases, the Court ordered the continued residence of 
the children with the parent entitled to custody (and in all three cases, with the 
mother) following a separation from the other parent outside French territory 
where the interest of the child so required. 
 
We also note a preference in French jurisdictions to preserve the child's pre-
existing habitual residence so as to promote stability. However, it does occur that 
the interest of the child may require the opposite outcome, as articulated by the 
Cour de cassation on December 12, 2006, where a father residing in the United 
States requested the return of the child one year after the mother had relocated 
to France with the child. The Court found after taking testimony from the child 
that his academic integration and adaptation in France was excellent and thus 
that the interest of the child provided no reason to send the child back to his 
father in the United States. A similar decision was rendered on October 17, 2007, 
in a case where both custody and supervision of the child had been vested with a 
third party residing in Portugal while his parents, living in France, retained 
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parental authority. Following the child's visit to France, his natural parents 
decided to have him stay there. Two years passed before the titleholders of 
custody and supervision requested the child's return to Portugal. The Cour de 
cassation decided not to order the child's return to Portugal in light of the 
particular facts and the child's desire to stay with his parents. The court first 
pointed out the child's level of maturity at expressing his wishes which allowed 
the court to take them into account. Then the court observed the risk of exposing 
the child to dangerous or intolerable circumstances if he were required to return 
to his habitual residence. 
 

3.1.3. The Role of Child Protection Services 
Protective services for children in France have two main facets: judicial and 
administrative. Judicial protection lies with state entities such as tribunals, 
judges, educators, etc., whereas administrative protection comes from 
department level general councils that oversee offices of childhood protection, 
designated establishments and associations, specialised educators, etc. 
 
A. Child Protection Services and how they function 
 
The department is vested by l'Aide sociale à l'enfance as competent in matters of 
protecting children (Arts. L. 112-3, L. 112-4, and L. 221-1 of the Code de l'action 
social et des familles). These services ensure the management, finances, and 
organisation of protection services usually on a territorial district-based basis. 
While each department has its own organisation, they carry out similar functions 
through three notable services: le Service de l'Aide sociale à l'enfance (ASE), the 
Service de Protection Maternelle et Infantile (PMI) and the Service Départemental 
d'Action Social (SDAS). These services are all divided into sectors meaning that 
for a given neighbourhood, for example, there is a representative from each of 
the three. The SDAS and the PMI have no particular role in the separation of 
parents but will be mentioned herein where relevant to this study. 
 
The ASE's mission essentially is to come to the rescue of children and their 
families through preventative and protective action (individual or collective) in the 
fight against mistreatment. Armed with administrative personnel and social 
workers, it collaborates closely with other state entities and can appeal to public 
organs or specialised private institutions as well as individuals. Its tasks target 
children and their families facing psycho-social difficulties and include taking 
custody of children who can no longer remain with their families (beginning at 
Art. L.221-1 of the Code de l'action sociale et des familles). To protection the 
child the ASE must: 
 

– provide necessary support to families so as to avoid, where possible, the 
placement of the child 

– find the best solution where the placement of the child is necessary 
– employ measures to restore the family unit when the children have been 

sent to live separately from their parents on a temporary basis 
– Finally, where a child has been declared adoptable, participate in the 

search for an adoptive family. 
 
Individualised interventions being possible, the support provided can take the 
form of financial aid (monthly payments), home visitations by a social 
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intervention technician, and family and/or educational services. The ASE also 
alerts judges and state prosecutors to urgent cases. Conversely, the latter can 
also inform the ASE of the urgent measures it has taken. The Défenseur des 
enfants can inform the president of the competent general council of cases likely 
to require the intervention of the ASE. 
 
In addition, the law of March 5, 2007, established a departmental observatory for 
child protection under the auspices of the general councils who join forces with 
the aforementioned services in the fight for the protection of children. By virtue of 
Article 226-3-1 of the Code de l'action sociale et des familles the observatory has 
the following missions: 
 

1. To gather, examine, and analyse data within the department relative to 
endangered children including information provided anonymously under 
the conditions set forth in Article L. 226-3. This data is then given by each 
department to the National Observatory of Endangered Children; 

2. To be informed of all evaluations provided by services and establishments 
in the context of the protection of children and ensured by application of 
Article L.312-8; 

3. To follow the implementation of departmental schema prescribed by 
Article L. 312-5 insofar as it concerns the establishments and services 
mentioned in parts 1 and 4 of Article L. 312-1 and to formulate opinions; 

4. To formulate proposals and opinions on the implementation of the policies 
for the protection of children in the department. 

 
B. The Role of Child Protection Services Pursuant to a Separation 
 
When the parents are separated and when the interest of the child so favours it, 
the child protection services can have a role to play in matters of parental rights. 
The law of March 5, 2007 reformed the protection of children so as to have it 
revolve around prevention. It hopes to prevent, wherever possible, putting the 
child in danger during the separation. 
 
The children's judge in exceptional cases can intervene in order to impose child 
guidance measures (Art. 375-2 of the Civil Code). He can order the child to 
remain in his current milieu and have a designated person or service observe the 
child at home and report back to the judge periodically. In this event, one speaks 
of an “educational assistance measure in an open context”. The ASE can carry out 
such measures 
 
When necessary to remove the child from his current situation, the children's 
judge can order the placement of the child with his other parent, with another 
member of the family, or a trusted third party. The judge can also entrust the 
child to a departmental service of the ASE or with an establishment competent to 
take care of minors (Art. 375-3 of the Code Civil). When so doing, the judge 
establishes the parameters of the rights to communication and to visitation 
belonging to the parents. He can also decide that those parameters are to be 
determined and given to the judge in writing, jointly by the parental authority 
holders (usually the parents) and the person, service, or establishment to whom 
the child is entrusted . 
 
C.  The Impact of the Cross-Border Element of the Separation 
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Where there has been a cross-border separation, the child protection services can 
be requisitioned to play the role of guardian over the child during the time it 
takes to obtain a decision on where to establish the child’s residence. This is the 
case particularly where the child was unlawfully removed from his habitual 
residence and was located in a place such that the authorities of two different 
countries must decide between them. In one case where the mother had taken 
the children to the United States, the French Central Authority indicated that, if 
the children were ordered to be returned to France, protective measures would be 
put into place in order to ensure their well-being during the underlying custody 
dispute. The Court of Appeals of the United States refused to order the return of 
the children on the ground that to do so would represent a psychological danger 
to the children.  The Outer House of the Court of Session of Scotland adopted the 
same outcome concerning children who had been living in France until their 
mother brought them to Scotland. The ground for refusal this time was the lack 
of protection announced by the competent social services  if the children were to 
return to France. 
 

3.2. International Private Law 

3.2.1. Case-law invoking the Brussels II bis Regulation 
Today there exist few illustrations of the application of the Brussels II bis 
Regulation by French courts concerning jurisdiction in questions of parental 
authority and child custody. 
 
In one recent case involving the unlawful non-return of the child, the Supreme 
Court held that French courts lacked jurisdiction to rule on the underlying custody 
issue. In that case, the mother was of Dutch citizenship, the father had both 
Moroccan and Dutch citizenship, and the child had been born in the Netherlands. 
After the parents’ separation under Moroccan law, the father continued to live in 
the Netherlands, and the mother brought the child with her to live with her 
parents in France. Subsequently, the central authority of Holland seized the 
French Ministry of Justice demanding the return of the child invoking both the 
October 25, 1980, Hague Convention on Civil Aspects of International Abductions 
as well as Regulation CE no. 2201/2003 of November 27, 2003. The Reims court 
of appeals held that the child had been the subject of an unlawful removal and 
ordered his immediate return to the father. The Supreme Court interpreted that 
appellate decision as standing for the proposition that national judges, when 
seized of a demand for the immediate return of the child, lack jurisdiction to rule 
on the underlying custody arrangement. It also stipulated that, because the child 
was born in the Netherlands to a Dutch father and had his primary residence 
there before being taken to France, the appellate court had properly ruled that 
the joint parental authority, within the meaning of Article 251 of the Dutch Civil 
Code, survived the divorce such that the mother could not unilaterally modify the 
child’s residence without a judicial ruling to that effect. Finally, the Supreme 
Court affirmed that as the renouncement decision invoked by the mother had 
nothing specifically to do with the exclusive custody granted to the mother, the 
appellate court had properly determined that her removal of the child was indeed 
unlawful within the meaning of Article 2-11 of Regulation no. 2201-2003 of 
November 27, 2003. 
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In another 2008 case, it was similarly held by application of the Brussels II bis 
that no provision of French law required French judges to rule on matters of 
parental authority and that, insofar as the children resided in Belgium with their 
father, it could consider the Belgian courts better suited to rule on that issue.  
 
The Aix-en-Provence court of appeals ruled on June 28, 2007, regarding the 
jurisdiction of French courts in cases of unlawfully removed children.  In that 
case, the French father resided in Gabon with the child, whereas the Belarusian 
mother resided in France. The appellate court decided that the Tribunal de 
Grande Instance de Grasse, as the first court seized, had jurisdiction since by 
application of the Brussels II bis Regulation, the courts of a member state are 
competent in matters of parental responsibility with respect to a child who 
habitually resides in that state at the moment the court was seized. Yet, it 
appeared that the child was residing in Grasse until the father decided unilaterally 
to take him to Gabon before having secured any employment or housing there. 
 

3.2.2. Case-law Invoking International Conventions 
 
A.  The 25 October 1980 Hague Convention on Civil Aspects of International 
Child Abductions 
 
When it comes to the right of custody, according to Article 3 of the 25 October 
1980 Hague Convention, French courts refer to the parental authority award 
rendered by foreign courts in order to determine the unlawful nature (or lack 
thereof) of the removal of the child by one of his parents. The majority of 
decisions rendered by French courts on this question, find the relocation to France 
unlawful. Such was the case in a Supreme Court decision handed down on July 
10, 2007.  There, the parents had divorced in Canada and the mother, following 
her relocation to France with the child, had not returned the child to his habitual 
residence. The appellate court concluded that the parental agreement provided 
for joint parental authority such that the mother did not enjoy exclusive custody 
allowing her to unilaterally change the child’s residence without the father’s 
consent. The appellate court also concluded that the parental agreement’s 
purpose was to resolve custody disputes only temporarily while awaiting a judicial 
decision thereon. The Supreme Court, thereafter, considered that the appellate 
court properly found that the child’s removal had been unlawful, and concluded 
that it was in the child’s interest to return him to his habitual residence. 
 
The Supreme Court also had the opportunity to stipulate the conditions in which 
domestic jurisdictions must abstain from ruling on custody requests. In a July 9, 
2008 decision , the Court ruled that under Articles 3 and 16 of the October 25 
1980 Hague Convention on Civil Aspects of International Child Abductions, from 
the moment they learn of the child’s unlawful removal, the judicial or 
administrative authorities of the contracting state where the child was taken or is 
held cannot rule on the underlying custody right until it is established that the 
conditions for returning the child have not been fulfilled or until a reasonable 
period of time has passed during which no request was made invoking the 
Convention. Consequently, the French court of appeals at the child’s habitual 
place of residence violated the Convention when postponing ruling on the custody 
issue since the obligation not to rule applied only to Canada where the child was 
taken or held. The solution is no different when the child is taken to France. In 
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fact, in a January 25, 2005 decision , the Supreme Court found that the appellate 
court had violated the law when refusing to rule since, after having found that the 
decision to immediately return the child to the father’s domicile (rendered by the 
tribunal de grande instance de Tarascon) had not been carried out, it could not 
rule on the merits of the custody and was obliged, at the very least, to postpone 
ruling on the mother’s request (who had removed the child) while awaiting the 
child’s return. 
 
Nevertheless, beginning in the mid 1990s the French Supreme Court had the 
tendency to rule against the return of the child to his country of habitual 
residence by virtue of a permissive interpretation of Article 13 subpart 1(b) of the 
Convention.  For example, this was the case in a decision on June 22, 1999 . 
There, the father blamed the appellate court for not having taken note of 
circumstances of grave risk that according to him had been confused with the 
assessment of the children’s interests concerning custody. The father also 
claimed that the return of the children to their legitimate father and their habitual 
residence could not constitute an intolerable situation. The Supreme Court then 
held that the appellate court had properly found that a grave risk could indeed 
result from an additional change in the children’s living conditions, that the 
separation of a 3-year old child from his mother and siblings would cause an 
immediate psychological danger, and that the sudden return of the children to 
Germany would place them, in light of their young ages, in an intolerable 
situation. 
 
For the past several years, the interpretation of that provision by French courts 
has been much less permissive. In a decision of January 25, 2005 , the Supreme 
Court considered that “after having decided that the child’s removal was unlawful 
within the meaning of Article 3 of the Convention and that the conditions for 
ordering his return were fulfilled, the appellate court used its sovereign discretion 
to evaluate the testimony of violence [by the father against the wife] and found 
that a serious risk of exposing the child to a physical or psychological danger, or 
of, in some way, placing him in an intolerable situation, was not established. In 
another decision of June 14, 2006, the Supreme Court found that the appellate 
court had properly taken account of the child’s living conditions with the mother 
and found no evidence that the father behaved dangerously towards his 
daughter, nor that he was alcoholic, nor that he abused drugs, that the child’s 
psychological health was satisfactory, and that the father was providing 
favourable living conditions in the United States with the assistance of a medically 
trained individual. As a result, the best interest of the child was taken into 
consideration by the appellate court and weighed in favour of ordering the 
immediate return of the child. 
 
However, certain recent decisions recall the permissive interpretation previously 
relied upon such as the appellate decision of March 9, 2009 in Rouen . In that 
case, the parents were still married and no ruling had been issued regulating the 
parents’ respective rights per their child. The appellate court found that the father 
had consented to the departure of his spouse “for whatever reason” having plans 
to join them as soon as possible, and that he had agreed to let the child leave 
Mexican territory since a Mexican passport had been issued to the child. 
According to the court, emails exchanged between the spouses revealed that the 
father expressed desires to divorce the wife and “to have nothing more to do with 
his wife and son”. There was no evidence that the wife had intended to divorce 
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the husband when she left for France. The removal of the child, having taken 
place with the express consent of the father, could not be qualified as unlawful. 
 
B. The 5 October 1961 Hague Convention on jurisdiction and applicable law 
in matters of the protection of minors 
 
As for jurisdiction deriving from the 1961 Hague Convention, the Supreme Court 
in a decision of February 20, 2008, established that the residence of the children 
was in France in order to recognise the jurisdiction of the French court. The court 
found that, despite the wife’s professional establishment in Switzerland and the 
children’s having begun their education there as well, the mother and the children 
returned to France on weekends and the wishes of the parents was to maintain 
the family domicile there. Thus, the Court considered that the children’s residence 
within the meaning of Article 1 of the 1961 Hague Convention was in fact in 
France and that the lower court had properly established the competence of 
French courts. 
 
There are but few decisions justifying France’s sovereign jurisdiction. In lower 
trial court rulings, judges do not hesitate to find that several jurisdictions could be 
competent, casting aside the application of Articles 14 and 15 of the Civil Code , 
causing excessive overlapping jurisdiction. Thus, according to a decision rendered 
on June 21, 2004 by the Rouen Court of Appeals , to the extent that the parents 
disagreed as to the true primary residence of their child having French nationality 
but lawfully living in Germany, the authorities of both countries were competent 
to take protective measures by virtue of the 5 October 1961 Hague Convention 
and in anticipation of the entry into force of Community Regulation no. 
2201/2003 of November 27, 2003, where the interest of the child so required. 
After having affirmed the French judge’s jurisdiction, the appellate court 
stipulated that, because the Hague Convention made that jurisdiction non-
exclusive, the German judge could also exercise jurisdiction.  Hence, the 
application of Articles 14 and 15 of the Civil Code require an examination of the 
requesting party’s renunciation of the privileges provided by those Articles. 
 
The Paris court of appeals excluded the French judge’s jurisdiction in a March 14, 
2002 decision.  It found that the jurisdictional regime set forth by Articles 1, 3, 
and 4 of the Hague Convention of October 5, 1961, trumped the application of 
Articles 14 and 15 of the Civil Code. In that case, the father of a child residing in 
Switzerland invoked the jurisdiction of French courts in light of the child’s French 
citizenship. The appellate court held that the mother’s settling down in 
Switzerland was not fraudulent, in that she had received a better job offer there, 
that the Swiss protection system was comparable to that of France, and that 
Swiss courts were better positioned geographically to appreciate the interest of 
the child. Thus, France was not competent to organise the visitation rights of the 
father. 
 

3.2.3. National Conflicts of Law Regimes 
Information on how domestic laws handle international conflicts of laws is 
presented in the Annex. 
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GERMANY 

1. OVERVIEW 
 
In German law, parental authority generally belongs to both parents (joint 
parental authority). Where married parents reside separately, each parent can 
request that exclusive parental authority be judicially awarded fully or partially to 
him or her. Where the parents are not married, the exercise joint parental 
authority only when the make a formal certified declaration to that effect before 
the local social services. In the case of an award of exclusive parental authority to 
one of the parents, the other parent retains only his right and obligation to 
maintain personal contacts with the child as well as the right to be informed of 
the personal affairs and well-being of the child. 
 
The judge automatically decides the parameters by which parental authority is 
exercised, which parameters survive the divorce proceedings, even if neither of 
the parties makes the request. German law generally requires an agreement 
between the parents on the exercise of parental authority after the divorce. When 
the age and level of maturity of the child permits him to reasonably understand 
what is in his best interest, his opinion is also taken into account. The will of the 
child is in principle considered after he reaches age of 14 years but not 
necessarily. 
 
The legal notion of parental authority includes the right of custody. This right 
bestows either to the parent entitled to exclusive parental authority, or in the 
case of joint parental authority, to the parent whose residence is agreed by both 
parents to be the residence of the child. When the child’s primary residence is 
determined by parental agreement, it can be unilaterally changed by one parent 
only where the right to do so has been expressly given by the judge to that 
parent (§ 1628 BGB). In case of a unilateral change in the child’s residence 
without the consent of the other parent, that other parent has recourse to means 
to ensure the return of the child to his original place of residence. 
 
Under current German law, there is no specific rule applicable to separation and 
divorce proceedings involving parental authority and custody of a cross-border 
character. Whether it involves cross-border purely internal litigation, the means 
of distributing parental authority are always governed by the principle of the best 
interest of the child. 
 
The best interest of the child (“kindeswohl” or “interessee des kindes”) is legally 
defined in German law such that all young persons have the right to the 
encouragement of his development and education so that he may become an 
independent and social individual (Art. 1 SBG VIII). Somewhat ambiguous and 
flexible, the notion of the best interest of the child is a transversal principle that 
governs all aspects of the allocation, modification, and revocation of parental 
authority. In order to discern the child’s interest, German case-law prescribes the 
search for those conditions most favorable to the development of the child’s 
personality, the stability of his social and relational environment, and the 
continuity of his education. The child’s relocation abroad and the distance 
separating him from the parent residing separately are not presumptively 
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contrary to his best interest, on the condition that such a change of living 
conditions does not bring about a rupture of his established social, cultural, and 
linguistic environment. And yet, the cross-border character can influence the 
allocation of parental authority or the parameters thereof following the divorce if 
the distance is likely to undermine the normal exercise of the other parent’s right 
of visitation. 
 
The interest of the child is a notion that lends itself to a very broad interpretation. 
It thus permits the intervention of public child protection authorities regarding the 
exercise of parental authority, in case of a serious, real, and imminent threat to 
the child’s well being. In Germany, the domestic social services for juveniles have 
a general mandate for the protection of children. They can intervene either 
automatically, or upon the request of an interested party, or upon a court order. 
Moreover, special organisms such as the MIKK e.V. (Mediation bei internationalen 
Kindschaftskonflikten) the Internationaler  Sozialdienst (ISD) and the Association 
of Binational Families (verband binatonaler Familien und partnerschaften) are 
charged with social assistance in litigations involving foreigners. Their primary 
function is to facilitate the amicable resolution of conflicts affecting the allocation 
of parental authority. 
 

2. SOURCES OF LAW 
 
The data relating to the legal sources and case-law are presented in the Annex. 
 

3. NATIONAL REPORT 

3.1. Substantive Law 

3.1.1. Exercise of parental rights 
 
A. Parental rights 
 
Introduction 
 
In Germany, parental authority (“elterliche Sorge”) falls to the two parents (§ 
1626 BGB) who have the common duty and the right to take care of their 
children. Where the parents are not married, the exercise joint parental authority 
only if they declare personally and formally their mutual intent in that regard.  
That declaration must be certified by an authority, such as the juvenile assistance 
services (§ 1626d BGB). Otherwise, parental authority will confided to the mother 
(§1626a subpart 2 BGB). 
 
The notion of “parental authority” includes the (“personensorge”) obligation to 
educate, maintain, supervise, and care for the child’s well-being, as well as the 
(“vermogenssorge”) obligation to administer and preserve his estate, see §1626 
subpart 1 Par. 2 BGB. Parental authority is designed to protect the child. It is 
progressively limited by the child’s progressive acquisition of his own capacity to 
act in a responsible manner. With age, the child legally acquires his own 
expanding rights.  The parents must recognise the child’s level of development 
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and respect his wishes insofar as he is personally responsible. The exercise of 
parental authority is subordinate to the parents’ responsibility and to the need for 
a sound agreement between them. For educational and other urgent decisions, 
the parents must ultimately have the child’s best interest at heart. In case of 
disagreement on a question essential the child’s interest, the parents can seek 
the competent trial-level family affairs tribunal (§1628 BGB). 
 
The obligations for the child’s education, maintenance, and supervision imply the 
obligation and the right to establish the child’s domicile (§1631 BGB). 
 
The well-being of the child requires the two parents’ right to maintain personal 
contacts with the child (§1626 subpart 3 BGB). This right can also be given to 
persons with close ties to the child, such as the grandparents, if the maintenance 
of those contacts is favourable to his well-being. 
 
Parental authority also encompasses the joint legal representation of the child 
(§1629 BGB). 
 
There is no better place than here to answer a specific question raised during the 
work up of report concerning “legislation relative to the registration of a child with 
the German civil state.” The Department thematic of the European Parliament 
indicated to us that, “according to [its] sources, certain provisions of German law 
would give to the mother the possibility of modifying the civil status of her child 
to match that established in another member state (by asking the mother to 
reaffirm her agreement with the information mentioned in the foreign acts)”. 
 
Here in particular the recognition of paternity is relevant. In German law, the 
mother must approve the paternity (§1595 subpart 1 BGB). There is no possibility 
whatsoever of substituting her approval once she has refused.  In the face of her 
refusal, the only option remaining for him who seeks paternity recognition is a 
judicial paternity recognition under §1600 d BGB. The recognition of foreign 
rulings concerning paternity is possible under the conditions set out by §328 part 
1 ZPO whose 4th element is the compatibility of the foreign judgment with public 
policy. Paternity recognitions that take place abroad do not fall under the gambit 
of the rules concerning recognition of foreign decisions. Uniquely, they are valid 
only if they conform to the applicable law according to Article 19 part 1 EGBGB. It 
follows that paternity recognitions granted and registered with a foreign state 
need not necessarily be taken into consideration. If the mother refuses to give 
her approval of the paternity recognition and if German law is applicable, the 
paternity will not be registered. 
 
a) Parental authority and custody 
 
Parental authority (“elterliche Sorge”) generally belongs to both parents. The only 
exception concerns unmarried parents who have declared their desire to jointly 
exercise parental authority. 
 
If the parents are married but separated, each parent can seek to have exclusive 
parental authority granted, either partially or fully, to him or her (§1671 BGB). 
The tribunal seized must rule on such a request in two situations: first, when one 
parent gives his express consent (except where the child is at least 14 years of 
age and expresses is disagreement), and secondly when the revocation of joint 
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parental authority satisfies the best interest of the child. If the parents agree as 
to the allocation of parental authority and the child expresses his disagreement, it 
will be up to the tribunal to take the decision upon its own initiative (ex officio) on 
the basis of the facts. Thus, the child does not possess a veritable veto power; he 
can only disagree with the decision of the parents and oblige the tribunal to 
intervene and rule in favor of the arrangement that will best suit his well-being.  
The tribunal can also ask the parents to agree upon the granting of exclusive 
authority to only one of them (§156 FamFG). Where the parents cannot agree, 
the tribunal must determine whether the pronouncement of exclusive parental 
authority will be in the best interest of the child. In such a situation, the tribunal 
assures itself that joint parental authority has failed and that the transfer of 
parental authority to only one parent is necessary.  The factual circumstances 
must be very closely examined. Nevertheless, joint custody is not presumptively 
in accordance with the best interests of the child. 
 
At time of the proceeding allocating exclusive parental authority and deciding 
issues of personal contacts, the tribunal must take testimony from the parents 
(§160 FamFG), from the child (if he is at least 14 years old, and only where the 
contacts with the parents and wishes of the child are decisive for the tribunal, 
§159 FamFG) and from the juvenile social assistance services (see §126 FamFG). 
 
In case of the allocation of exclusive parental authority to one of the parents, the 
other parent retains only his right and obligation to maintain personal contacts 
with the child (§1684 BGB). The maintenance of personal contacts in case of 
separation constitutes an essential pillar of the parent-child relationship. It 
consists not only of a right, but also of an obligation for each parent towards the 
child. Thus, a parent must refrain from acting in a way that undermines the 
personal relationship that the child has with the other parent (§1684 part 2 BGB). 
A right to maintain personal contacts with the child can be granted even where 
the parent entitled to exclusive parental authority is opposed.  However, this right 
only accrues to the legitimate parents, which is to say, only where paternity has 
been legally established; it no longer belongs to the biological father.  Hence, if 
exclusive parental authority is granted to the mother and legal paternity is 
established, the biological father cannot obtain the right to maintain personal 
relations with the child. When the interest of the child requires (§1684 part 3 Par. 
1, subpart 4 BGB) the right to maintain personal contacts can be excluded, 
limited by the tribunal, or conditioned upon the presence of a third party (such as 
a juvenile assistance services representative). A court order can bind the parents 
to fulfil their duty to maintain contacts with the child (§1684 al .3 Par. 1 et 2 
BGB). 
 
The child resides with the parent entitled to custody (“Obhut”) meaning that he is 
responsible for the primary aspects of the “personensorge”. The notion of custody 
refers to the real parent-child relationship. A child is under the custody of the 
parent primarily charged with satisfying the basic needs of the child.  The right of 
custody naturally means physical care. It belongs either to the parent who has 
exclusive parental authority or, in the case of joint parental authority, to the 
parent whose home the two parents have established as the child’s residence. 
According to §1687 part 1 phr. 2 BGB, even in the case of joint parental 
authority, decisions concerning the daily life of the child fall to the parent having 
custody. This consists of decisions taken on a regular basis and with no 
irreparable effect on the child’s development. This right falls to the other parent 
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when the child stays with him (§1687 Al. 1 Par. 4 BGB). Where the parents have 
come to an agreement (tacit or express, before or after the separation) as to the 
primary residence of the child, one of them can unilaterally decide to remove the 
child only where the right to do so was judicially conferred upon him or her 
(§1628 BGB). If one of the parents decides unilaterally to change the child’s 
residence, the parent who has not consented can demand the return of the child 
under § 1632 BGB. 
 
Section §1629 al. 4 BGB contains a special rule concerning the child’s legal 
representation by a married but separated couple: throughout the separation 
phase and during the matrimonial affaire, the child’s right to sustenance can be 
exerted only by one parent against the other and in that parent’s own name. 
 
b) Right to visitation 
 
The maintenance of personal relations with the child (“Umgangsrecht”) is both a 
right and a duty of the parents. As stated above, the parents must comport 
themselves in a manner that permits contacts between both parents and the 
child, especially in cases of separation and divorce. When the parents are in 
disagreement on this point, it will be up to the judge to determine the methods of 
visitation rights (§1684 al. 3 BGB) and to ensure, by court order, that neither 
parent undermines the relationship between the child and the other parent. The 
right to define the methods of exercising personal relations with the child falls 
primarily to the parents. The determination of those methods by judicial ruling 
happens only when the parents cannot amicably arrive at an agreement and 
where the interest of the child requires.  
 
Given that the right to personal contacts with the child is both a right and a duty 
of primary importance, it can be limited only in well-defined circumstances. Thus, 
when the interest of the child requires, the judge can suspend a parent’s right to 
maintain personal contacts with the child for a determined period of time, long, 
short, or indeterminate (§1684 al. 4 Par. 1, 2 BGB). Long-term limitations are 
imposed on where contacts with the parent could endanger the well-being of the 
child.  Violence or sexual abuse on the part of a parent can bring about such a 
measure; however, in any case the decision depends on the facts of the particular 
case. The judge can always order that visits take place in the presence of a third 
party observer.  In effect, the law expressly foresees the right of visitation in the 
presence of a 3rd party—an individual or representative of youth assistance 
services (§1684 al. 4 Par. 3, 4 BGB). The presence of a third party can serve as a 
way of limiting the risk of kidnapping, especially internationally.  The judge can 
also order other measures, such as the prohibition to travel by car, to travel 
abroad, etc.  
 
In addition, it would be contrary to the interest of the child to bind a parent to 
maintain contacts with the child when the parent does not wish to do so, even 
though speak of it as an obligation owed by the parent to the child.  However, 
things are different where it is the child who refuses contacts with the parents. 
Even if the child expresses a clear wish not to have contacts with one of the 
parents, the judge must balance the interest of the concerned parent against the 
child’s wishes. However, the will of the child taken into account more and more, 
in function of the child’s age.  
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In practical terms, court orders bearing on the right to maintain personal contacts 
must be precise so as to avoid confusion. They determine under what 
circumstances the child can be temporarily removed from his habitual residence. 
They will stipulate the duration, frequency, method, and location of the child’s 
visits with the parent and even, where necessary, the supervision parameters of a 
third party. 
 
The law of April 24, 2004, modified section §1685 BGB regarding children’s right 
to maintain personal contacts with loved ones other than parents. Except for 
grandparents and siblings (§1685 al. 1 BGB), the visitation right will henceforth 
benefit other persons with whom the child shares close socio-family ties. 
Exceptions and limitations set forth supra (§1684 al. 2 to 4 BGB) apply equally to 
these groups and persons. 
 
On this issue, the Gorgulu case incited much public interest. In that case, an 
unmarried German mother gave birth to a child in 1999 after having broken off 
all contacts with the child’s Turkish father. The mother immediately consented to 
the adoption of the child who was then placed with foster parents. In 2001, the 
tribunal approved the foster parents’ adoption request substituting the father’s 
consent required by law with a judicial ordinance. The father had attempted since 
1999 to acquire parental authority and a right to have personal contacts with the 
child. He had had difficulties having his paternity recognised by German 
authorities. His request for regular personal contacts with the child and for the 
allocation of exclusive parental authority, first granted by the trial court, was later 
rejected on appeal. In addition, the father had repeatedly objected to the manner 
in which his consent to the adoption was substituted by court order. Provisional 
judicial measures granted to the father by the court of first instance were stricken 
by the same court of appeals in 2004, despite a ruling by the European Court of 
Human Rights in favor of the father pointing out the appellate court’s violation of 
Article 8 of the European Convention of Human Rights.  The German 
constitutional court overturned the appellate court’s rulings. A subsequent ruling 
by the same court of appeals (striking down the trial courts expansion of the 
father’s visitation rights) was itself struck down by the Constitutional court, which 
re-established the father’s visitation right first instituted by the trial court. The 
judges of the said court of appeals were later recused. On December 15, 2006, 
the father’s visitation right was definitively fixed at 27 hours every 14 days (from 
11am on Saturday to 3pm on Sunday), and the first half of long school vacations.  
The request for allocation of parental authority that “must serve the interests of 
the child” were, nevertheless, rejected on the ground that the lengthy denial of 
justice to the father regarding his right to personal contacts with the child had 
prevented the creation of a sufficient link between the father and child. The 
request was thus considered to be “actually unfounded.”  
 
B. Special rules and practices for cross-border separations 
 
There is no specific rule dealing with the allocation of parental authority and 
custody to one parent or the other the event of a cross-border separation or 
divorce. 
 
The caselaw shows that the parents’ nationality, even where one of the two 
parents returns to his country of origin, is not a decisive criterion in the allocation 
of parental authority or custody to the parent remaining in Germany. 
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We cite for example a case concerning a Canadian mother having lived for several 
years with the German father of her child, first in Germany, then in France, and 
again in Germany after their separation. After several years apart, the mother 
decided to return to Canada. The Zweibrucken court of appeals awarded custody 
of the child to her and the accompanying right to determine the child’s place of 
residence, notwithstanding the fact that her plans to emigrate to Canada would 
negatively impact the father’s personal contacts with the child. The decisive 
criteria according to which the judges settled the dispute were: the capacity of 
the parent to exercise custody, the quality of the parent-child relationship, the 
genuineness of the reasons causing the parent to leave Germany, the interests of 
the child, the child’s ability to integrate into the foreign country, his familiarity 
with the culture and language of the country to which he would emigrate, as well 
as his nationality.  Because the right of the parent entitled to custody to freely 
travel is linked to the interests of the child, the primary criterion was to know 
whether the emigration would harm the child’s core interests. The continuity of 
the child’s relationship with the parent, when that parent has long lived with the 
child and is his most important confidant, is generally considered to be crucial. In 
those conditions, a change in the parental authority arrangement can be ordered 
only where contacts with the other parent are intact and the relocation abroad of 
the child would seriously jeopardise his interests. Insofar as the move abroad 
would be a de facto exercise by the other parent of his visitation right, the 
reasons justifying the move must be of particular importance to be able to prevail 
over that right.  The Court emphasised that when the children have parents of 
different nationalities, the return of the parent entitled to custody to his home 
country can be in line with the interest of the child even if it requires a certain 
loosening of the measures guaranteeing personal contacts with the other parent.  
 
The allocation of parental authority to the parent residing in Germany or to the 
parent intending to leave the country is made according to the merits of the 
particular case. The “Rinau” case that led to an urgent interim procedure at the 
European Court of Justice is an example of a decision rendered in favour of the 
father residing in Germany. There, after the separation of the parents, the child 
born to a Germany father and Lithuanian mother continued to live with the 
mother. Following vacation time spent in Lithuania with the father’s consent, the 
mother decided to remain there permanently with the child. The Oranienburg trial 
court granted provisional custody to the father, permitting him to order the return 
of the child to Germany. The Lithuanian court then rejected the father’s request 
for the child. After a series of German and Lithuanian rulings, the mother moved 
for the non-recognition of the German court order for the return of the child. That 
motion became the subject of the interim jurisdiction of the ECJ. In its ruling on 
July 11, 2008, the ECJ held that “once a decision for the non-return of the child 
has been duly rendered and presented for recognition in the original jurisdiction, 
it is unimportant for the purposes of the certificate delivery required under Article 
42 of Regulation no. 2201/2003 (on the jurisdiction, recognition, and 
enforcement of matrimonial and parental responsibility decisions), which replaced 
Regulation no. 1347/2000, that the decision was in any way suspended, modified, 
overturned, or replaced by a decision to return the child, insofar as the return of 
the child has not taken place.   
 
The Supreme Court has also spoken as to the conditions for the suspension of 
parental authority under §1674 BGB, in the case of travels abroad. When a 
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parent, by virtue of his extended residence abroad, cannot de facto enjoy his 
parental authority totally or in part, the parental authority to which he is entitled 
will be suspended. The pronouncement of such suspension will depend on the 
facts of the case including the effective influence that that parent can exert over 
the child from far away.   When, despite his distance, the parent can supervise 
the child’s education and effectively handle tasks related to the management of 
the child’s care and possessions, then parental authority will not be suspended.   
 

3.1.2. Interest of the Child 
 
A. The Notion and Role of the “Interest of the Child” 
 
The Germany Civil Code refers in large part to the “Kindeswohl” and sometimes 
to the “interesse des kindes”. These two notions are practically the same. 
Kindeswohl corresponds to the “(best) interest of the child”. It is an undefined 
notion with variable functions. It is akin to the idea of §1 SBG VIII according to 
which a young person “has the right to the encouragement of his development 
and education, so that he may become an independent and social personality.” 
 
The principle of the superiority of the child’s interest is expressed in several 
places in the German Civil Code. From the perspective of the parent-child 
relationship, it is found in the following provisions: section §1626 (parental 
authority – principles) , §1672 (exclusive parental authority awarded to the 
unmarried mother in case of separation, and transfer of parental authority to the 
father in the interest of the child), section §1632 al. 4 BGB (ordering the 
placement of the child with foster parents), section §1671 BGB (parental 
authority in case of separation of the parents), section §1684 al. 4 Par. 1 BGB 
(limitations upon the personal contacts with the other parent in the interest of the 
child),  §1685 al. 1 BGB (maintenance of personal contacts with other persons in 
the interest of the child), §1686 (the right to be informed of the personal 
situation of the child except where contrary to the child’s interest), §1687 al. 2 
BGB (the practical exercise of joint parental authority in case of separation; 
restrictions imposed in the interest of the child). In the judicial context, the 
principle of superiority of the interest of the child is expressed in the following 
texts: §1666 (judicial measures taken in case of danger in the interest of the 
child) and §1697a BGB (the principle of the superior interest of the child).   
 
According to §1626 BGB, parents are obliged to act in the interest of the child 
when exercising parental authority; they must accordingly ensure the 
maintenance of personal contacts between the child and both parents. 
 
Section §1671 al. 2 no. 2 BGB links the judicial allocation of exclusive parental 
authority to the interest of the child. In order to determine that interest, one 
must examine which of the parents can best provide for the encouragement of 
the child’s personality and which is the most stable (“forderungsprinzip”). One 
must also determine how to establish continuity in the education of the child 
(“kontinuitätsprinzip”).  The effective relationships with the parents, siblings, 
close loved ones and other pre-existing social ties are also taken into account. 
The wishes of the child, which become increasingly important with the age of the 
child, constitute the last important element. To that effect, the language of §1671 
al. 2 no. 2 BGB sets 14 years as the age after which the wishes of the child can 
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become a decisive criterion, especially when the educational conditions available 
to the child are comparable at the parents’ two residences. The desires of children 
younger than 14 years, nevertheless, can be considered if the child can express 
those desires in a coherent and reasonable manner.  
 
Following a separation, section §1687 al. 2 BGB permits the tribunal to restrict 
certain decision-making powers given to one of the parents in the context of joint 
parental authority (by mutual agreement on the exercise of parental authority; 
the right of the parent entitled to custody, or with whom the child vacations to 
decide the child’s daily affairs), if to do so is indispensable to the superior interest 
of the child. 
 
The “Kindeswohl” notion targets the physical and mental well-being of the child 
as well as the emotional well-being. Its ultimate aim is adequate protection and 
permits broad oversight by state authorities, without giving too excessive a 
“guardian” role to the state.  The text of §1666 BGB obliges the competent 
tribunal to take all necessary measures for the interest of the child so as to 
prevent harm to his physical, mental, or psychological well-being or to his estate 
where the parents are not capable of doing so. Judicial measures can consist of 
an injunction or prohibition, for example, against approaching the family 
residence, having contact with the child, etc. It can also consist of making a 
declaration or authorization on behalf of the parent(s) with parental authority 
who are normally competent to make such a declaration or authorization. When 
the seriousness of the situation requires, the tribunal can revoke the parental 
authority of one or both parents (see §1666 a. 3 no. 1-6 BGB). 
 
The text of §1697a BGB raises the interest of the child to the level of a 
fundamental principle of the context of judicial decisions rendered in parental 
authority and custody matters. The fundamental principle of all judicial decisions 
is the following: except where a contrary provision controls, the competent 
tribunal must always take the decision that best corresponds to the interest of the 
child in light of the legitimate possibilities and interests of all concerned persons.   
 
B. Judicial Application of the Interest of the Child 
 
When seized of a request for the allocation of exclusive parental authority (§1671 
BGB) brought following either an agreement or disagreement between the 
parents but in opposition to the wishes of a child older than 14 years, the judges 
must verify whether the allocation of exclusive parental authority to one parent 
corresponds to the superior interest of the child. In this context, the caselaw has 
developed certain criteria relative to the “kindeswohl” notion. Thus, other than 
the principles cited above, where exclusive parental authority is to be allocated, 
the following criteria are established: 
 
The fact that an increase in the distance between the domiciles of the parents can 
render objectively more difficult the exercise of parental authority does not per se 
undermine an allocation of exclusive parental authority, unless parental authority 
cannot practicably be exercised because one of the parents is not at all available.  
 
Where there is a relocation abroad, the tribunals generally do not grant exclusive 
parental authority to the parent moving abroad if it is evident that the transfer 
will prevent the other parent’s right of visitation.  This situation is, however, 
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different where one of the parents returns to his country of origin in which he has 
social ties equally important for the child. According to the OLG of Koln, “(1) [t]he 
mere fact that a parent moves abroad with the child does not justify refusing his 
request for exclusive parental authority. The decisive inquiry in the allocation of 
exclusive parental authority is to know what best serves the interest of the child. 
(2) One must seek, through the ruling, a compromise between the interest of the 
other parent in being able to visit his child under favourable conditions, and the 
free movement rights of the parent intending to relocate and establish a new 
residence, which rights would be denied if we categorically refused to allocate 
exclusive custody to parents moving abroad.”  
 
Even in the case of one parent’s move abroad, the principles of the maximal 
encouragement of the child and the continuity of his education remain the crucial 
elements for the decisions on the allocation of exclusive parental authority. The 
principle of continuity is primordial even in the context of the determining the 
residence of the child whose parents live very far one from the other  
 
Section 1666 BGB offers judges the possibility of intervening for the purposes of 
protecting the superior interest of the child and to prohibit contacts with the child 
or to deny parental authority to one of the parents. This provision shows that the 
interest of the child is a broad notion that allows for the state’s vast oversight of 
the child’s physical, mental, and psychological conditions. The breadth of the 
notion causes some difficulty in distinguishing the various aspects of the child’s 
well-being. Thus, physical abuse regularly has very serious consequences for the 
child’s physical and mental health.  In any case, the caselaw must establish 
certain limits to the state’s supervision of the child’s well-being so as not to 
excessively intervene into widely varying family structures. In effect, the destiny 
of the child is thought to be linked to that of the parents, to their values, and 
their comportment. It would thus be unjustifiable to separate the child from his 
parents on the ground that another family could objectively better educate or or 
contribute to the development of the child.  
 
The jurisprudence allows us a concrete understanding of the moment at which 
state intervention is justified. State intervention occurs only where there exists a 
“justified concern” (“begrundete Besorgnis”) and where the intervention permits 
the avoidance of harm to the child’s interest. The danger must be imminent, but 
the harm need not necessarily have already come about. The concern is often 
inspired by prior occurrences that cannot be qualified as isolated indiscretions.    
 
The imminent danger to the well-being of the child must be serious; the prior 
mistreatment of older siblings, for example, can create a valid concrete suspicion 
of mistreatment of the child in question. The particularities of the individual child, 
such as speech difficulties, psychological problems (predispositions to violence, 
lack of concentration, etc.) can indicate the possible existence of a danger to the 
child’s interest. 
 
C.  The Influence of the Cross-Border Nature of a Divorce or Separation 
 
The interest of the child can be influenced by the cross-border character of a 
divorce or separation. The cross-border aspects are taken into consideration in 
the judicial ruling allocating parental authority to a parent in the absence of a 
mutual agreement between the parents or in case of the opposition of a child at 
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least 14 years of age. As stated above at part B, the jurisprudence tends not to 
attribute exclusive parental authority to the parent relocating abroad where it is 
evident that such a move would harm the other parent’s enjoyment of the right 
to visitation.  Yet, when the relocating parent is returning to his country of origin 
where he has social ties equally important for the child, such as grandparents or 
other loved ones, the cross-border nature of the litigation does not affect the 
outcome, all other factors being equal (see below 3.1.1. B and 3.1.2.B).  
 

3.1.3. The Role of the Child Protection Services 
A.  Child Protection Services and how they Function 
 
Assistance for children and youth is regulated in the Social Code VIII (SGB VIII). 
Autonomous districts and cities are competent to provide assistance to children 
and entrust that task to the youth assistance services (“Jugendamter”, §69 et 
seq. SGB VIII). The youth assistance service can be solicited directly, can act 
upon its own initiative, or can be called upon by court order to intervene where a 
family is not appropriately managing the education of the children. The 
competent tribunal can either order the youth assistance service to take 
measures that it deems appropriate, or indicate which measures must take in a 
given matter. For example, the task could be to provide educational assistance or 
to render aid to children suffering from psychological handicaps (§2 al.1 no. 4 and 
5 SGB VIII). The tasks can range from simple assistance, to educational advice, 
to the placement of the child with a foster family or institution suited to meet the 
specific needs of the child. The youth assistance service intervenes on its own 
initiative where there are indications of manifest danger to the child’s well-being 
(§8a SGB VIII). It has a general mandate for the protection of children and 
juveniles. Except in cases where cooperation is not possible, the youth assistance 
services are expected to cooperate with the parents. 
 
Other services such as the MIKK e.V. (Mediation bei internationalen 
Kindschaftskonflikten), the internationaler sozialdienst (ISD) that assists with 
private and public German and foreign social services, and the Association of 
binational families (verbad vinationaler familien und partnerschaften), help to find 
amicable solutions to conflicts bearing on the allocation of parental authority. 
These associations and institutions act upon the request of any interested person, 
authority, or judge (in the latter case by means of a MIKK mediation). 
 
B. Role of Child Protection Services During the Separation 
 
The youth assistance service can, in several situations be called to give testimony 
before the competent tribunal in proceedings relative to parental authority (v. § 
162 FamFG). This is the case, for example, for the transfer of parental authority 
to a third person, such as foster parents (§1630 Abs.3); for taking measures of 
assistance regarding custody and the care for the children (§ 1631 Abs. 3) for the 
child’s replacement with or removal from his parents (§ 1632 Abs. 1, 4, 1682 
BGB); for disputes over the maintenance of personal contacts (§ 1632 al. 2, §§ 
1684, 1685 BGB); for judicial measures taken in order to remedy a danger to the 
child’s well-being (§ 1666 BGB); for the allocation of parental authority in case of 
the parents’ separation (§§1671, 1672 al. 1 BGB); for defining the modalities of 
parental authority where the parents have neglected it (§ 1680 Abs. 3). 
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However, the youth assistance service does not intervene solely or systematically 
towards the goal of protecting the child in cases of separation or divorce of the 
parents, but only if there exists a danger to the child’s well-being or a need for 
assistance during a separation. Moreover, the role of youth assistance services is 
in principle geographically limited to children residing in Germany. In the case of 
a cross-border separation where custody is granted to the parent residing abroad, 
a surveillance of the exercise of parental responsibility and visitation rights is 
inevitably limited. 
 
The youth assistance service can also be solicited as curator of the child for a 
parent entitled to exclusive parental authority (even before the child’s birth) for 
certain very precise tasks (paternity rulings, alimentary debts), §1712, 1713 
BGB. Here the law prescribes that the assistance provision is only for those 
children who have their residence in Germany and that preexisting assistance will 
end at the moment of the child’s departure abroad (§1717 BGB). 
 
C. Influence of the Cross-Border Nature of the Separation 
 
See. Supra B 
 
The services such as the MIKK e.V. have the mission of assisting in international 
conflicts and finding solutions, especially in cases of cross-border separations and 
divorces and in cases of litigation over parental authority and the maintenance of 
personal contacts with the children. Tribunals (see §156 FamFG) are charged with 
trying to obtain an agreement between the parents. Judges must inform the 
parties as soon as possible of the services and institutions capable of assisting in 
concluding an agreement on questions relative to the exercise of parental 
authority. 
 
In such cases, the Internationaler Sozialdienst (ISD)   and the aforementioned 
Association of Binational Families also help to find solutions suitable to the 
parents and the children in the context of cross-border situations 
 

3.2. International Private Law 

3.2.1. Decisions Interpreting the Regulation Brussels II-bis 
The Regulation Brussels II of May 29, 2999, was applicable to the relationships 
between member states beginning on March1, 2001. In disputes falling within its 
scope of application, the regulation supersedes the internal dispositions of 
German law--§1671 BGB, 623 al. 2 no. 1 ZPO. Certain questions such as the 
subsequent modification of a decision on the allocation of parental authority 
(§1696 BGB) and the distribution of parental authority in separation cases (§1672 
BGB) remained outside the Regulation’s scope of application and, therefore, 
subject to the dispositions of internal law.  
 
The Brussels II-bis Regulation remedied that situation and provides henceforth 
for the international competence of any decision concerning parental authority of 
children born in or outside of a marriage. It pertains to decisions concerning the 
allocation, exercise, transfer, or revocation of parental authority; decisions on the 
right to maintain personal contacts with the child; decisions concerning the 
guardianship, decisions concerning the involvement of third parties or specialized 
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institutions, representatives, or assistants of the child; decisions concerning the 
placement of the child with “foster parents” or in a group home; and the 
management of the child’s estate. 
 
Thus, the Brussels II-bis Regulation entirely covers the scope of application of the 
5 October 1961 Convention concerning the jurisdiction of authorities and the law 
applicable in matters of the protection of minors (MSA).  With the exception of its 
Article 14, the role of the Convention is limited essentially to the relationships 
with non member states (see also Art. 60 lit, “a” of the Brussels II-bis 
Regulation). 
 
We have seen the existence of a large number of lower level decisions touching 
upon the subject matter of the present study. Those decisions concern the refusal 
to recognize parental authority decisions on the grounds of the violation of the 
child’s right to be heard by the judge; the jurisdiction in cases of the children’s 
habitual residence outside the EU at the time of the proceeding’s decisive 
moment; or the methods of changing the venue of the affaire to another 
jurisdiction. However, the few cases that apply the Brussels II-bis Regulation are 
the Supreme Court decisions. 
 
Supreme Court case number XII ZB 42/07 of October 17, 2007 concerns parents 
who for religious reasons refused to let their parents attend public school 
preferring instead to home-school them. Provisional court orders were taken in 
order to partially deprive the parents of their parental authority for decisions 
concerning education. The children were then transferred to Austria, which 
became the place of their primary residence and where they continued to receive 
their education at home, while awaiting a judicial ruling in Germany. The court 
held that such behaviour qualified as an abuse of parental authority, contrary to 
the interests of the child and called for judicial protective measures (§§ 1666 and 
1666a BGB). The international jurisdiction of the German tribunals was affirmed 
on the basis of Article 8 al. 1 of the Brussels II bis Regulation. In effect, the lower 
courts interpreted the facts such that Germany remained the centre of the 
children’s lives and that their place of residence had not changed.  
 
More recently, the Supreme Court referred an interlocutory appeal to the ECJ.  
The question was whether an interim measure ordered by the Spanish tribunal 
bearing on the right to decide the child’s place of residence and on his return, 
could be executed in Germany and, more specifically, if Article 22 and related 
articles of the Brussels II-bis Regulation bearing on the recognition and execution 
of decisions was equally applicable to interim measures within the meaning of 
Article 20 of Brussels II-bis. In that case, the mother of German nationality had 
moved to Spain where she lived together with the father. After the birth of their 
twin children and during the long stay of the children at the hospital, the mother 
remained in Spain. The relationship between the parents then began to 
deteriorate, and the mother decided to return to Germany. The father, opposed 
to her move, concluded a notarized agreement with the mother granting to the 
father the right to maintain personal contacts with the children. At the time of the 
mother’s departure, one of the children could not leave the hospital for medical 
reasons, so the mother returned to Germany with only one of the twins promising 
to return for the hospitalized twin after his recovery. 
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Because of this chain of events, the father no longer considered himself bound by 
the agreement and requested the institution of provisional measures in Spain. 
The trial court of Can Lorenzo De El Escorial granted interim custody to the father 
of both twins. The court order obliged the mother to return the child that she had 
taken to Germany, to relinquish the children’s official documents to the father, 
and prohibited her from leaving Spanish soil with the children or changing 
addresses without prior court approval. Furthermore, the visits between the 
mother and the children were required to occur under the supervision of a third 
person. The Spanish court delivered a certificate, by virtue of the Brussels II-bis 
Regulation, conferring binding force upon the decisions (39 Abs. 1/annex II of the 
Brussels II-bis Regulation). The mother challenged the order of execution 
delivered by the German judges, on grounds that the Brussels II-bis Regulation 
did not apply to provisional rulings on parental authority. Indeed, under German 
law, the question of the Regulation’s applicability in such a situation is unsettled. 
The authors suggest a variety of dissonant solutions to this problem. Some of 
them propose the complete exclusion of provisional measures from the 
Regulation’s scope of application (qualifying Article 20 as purely a rule on 
competence). Others would allow for the inclusion of interim measures ordered 
while respecting the personal right to be heard by the judge, or granting that 
right retrospectively. Still others opine in favour of the complete and 
unconditional inclusion of such measures within the scope of application of the 
Regulation, qualifying them as “measures” within the meaning of Article 2 no. 4 
of the Brussels II-bis Regulation.  Given the lack of certainty regarding the 
Regulation’s scope of application, the ECJ was called upon to clarify these 
provisions. 
 

3.2.2. Decisions Interpreting International Conventions 
a) The 20 November 1989 Convention on the Rights of the Child 
 
The Convention on the Rights of the Child has spawned very little jurisprudence. 
 
Nevertheless, one decision of the Landgericht Essen dating back to January 28, 
1993, is worth citing. The case concerned the maintenance of personal contacts 
between the father and the child born outside of a marriage. Article 9 abs. 3 
UNKRU providing for the right of every child to maintain personal contacts with 
both parents was invoked to argue in favour of non-discrimination between 
children born to married parents and those born to unmarried parents. Since that 
decision, legislations have been modified on multiple occasions bringing them into 
compliance with that decision. 
 
b) The 5 October 1961 Convention on the Powers of authorities and the law 
applicable in respect of the protection of minors. 
 
In terms of international competence, the caselaw deriving from the 5 October 
1961 Convention (MSA) is scarce, especially since the Brussels II-bis Regulation 
came along and curtailed the role of the Convention essentially to relations with 
non member states (the recognition of judgments made in non member-states).  
 
As an example, since the entry into force of the Brussels II-bis Regulation, the 
pertinence of Article 7 of the MSA has been limited to protective measures taken 
by tribunals and authorities sitting in Turkey and Switzerland.  
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One relatively recent case of the OLG Oldenburg illustrates an application of the 
1961 Convention. The tribunal had to consider the application of the Convention 
in the context of a proceeding on parental authority after jurisdiction by virtue of 
the Brussels II-bis could not be established due to the child’s lack of habitual 
residence within the European Union. According to the tribunal, because the 
Brussels II-bis Regulation was not the source of jurisdiction, then Article 4 of the 
Convention could supplement it. In effect, the text permitted the authorities of 
the state from which the child comes to invoke its own internal law, after giving 
notice to the state of the child’s habitual residence, in taking measures to protect 
the child or his belongings if the authorities consider that the child’s interest so 
requires.   
 
c)  The 25 October 1980 Convention of Civil Aspects of International Child 
Abductions 
 
There is abundant case-law stemming from the Convention of 25 October 1989. 
 
The majority of rulings concern the moment at which the child is considered to 
have established his habitual residence in a given member state. We will only cite 
certain exemplary decisions. 
 
Habitual residence, according to Article 3a and 4 Par. 1 of the Convention, is 
characterized by a certain regularity of time spent, by ties to that country, and by 
a level of social integration without requiring one’s desire to stay there. As a 
general rule, a stay of six months is necessary to the establishment of a habitual 
residence. However, if the stay is planned at outset to be a long-term stay, it can 
qualify as “habitual residence”. Recovery of the child can be refused only for 
unusually important reasons in the child’s interest. 
 
There is also the recent case regarding the applicability of Article 16 of the 
Convention and the notion of the “place of unlawful displacement” 
(“Zufluchstland”). There, a child was first taken from Germany to Sweden without 
the consent of the mother and then brought back to Germany. According to 
Article 16 of the Convention, the judicial or administrative authorities of the 
contracting state in which the child was taken or held can modify the merits of a 
right of custody only after it has been established that conditions set forth by the 
Convention for the return of the child have not been met, or that a reasonable 
period of time has elapsed without a request for application of the Convention. 
The argument invoking Article 16 of the Convention was made in vain by the 
mother before the German courts since, in that case, it was her who had 
requested the allocation of parental authority in Sweden.  
 

3.2.3. Domestic International Private Law 
Data on domestic international private law is present in the Annex. 
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POLAND 

1. OVERVIEW 
 
Parental authority in Polish law refers to the ensemble of parental rights and 
duties resulting from filiation regarding the person and possessions of the child. 
As a matter principle, parental authority belongs to both parents with no 
distinction being made between the mother and father. It is autonomous except 
for the exceptional intervention of child protection entities where normal parental 
authority cannot be exercised. As for the legal tenor of parental authority, it 
incorporates the following rights and duties: the child’s education and 
development, the obligation to see to the child’s good living conditions, the 
determination of the child’s habitual place of residence—the three tasks 
collectively referred to as right of custody--, the administration of the child’s 
belongings in his name and interest, his legal representation in any juridical 
matter, and the civil liability for any harm he causes to others. 
 
The allocation of parental authority is generally independent of the existing legal 
relationship between the parents. Where there is a rupture of the parents’ 
conjugal relationship (divorce, legal separation, or estrangement) the general rule 
is that the two parents remain entitled to parental authority (the principle of joint 
parental authority). However, the means of exercising that authority can be 
determined by the judge in the case of the parents’ separation where a measure 
that somehow limits parental authority is required by the superior interest of the 
child. In fact, it is possible for the judge to limit the parental authority of the 
parent residing separately by confining it to certain rights and obligations 
stipulated in the judgment. A limitation on the parental authority of the parent 
residing separately is not a sanction, but is an arrangement by the court of the 
parental rights according to the interest of the child. 
 
There are no legal provisions specifically governing the allocation and parameters 
of parental authority in cross-border divorces. It is in any case well established by 
the caselaw that the question of relocating the child’s place of residence to 
another country always requires the consent of the other parent, whatever the 
scope of his parental authority. 
 
The notion of the interest of the child, whose contours are vague and subject to 
interpretation on a case by case basis, gives to wardship judges (having special 
jurisdiction in disputes concerning parent-child relationships) broad powers of 
intervention into the exercise of parental authority. The Polish expression 
describing the common “interest of the child” standard—dobro dzecka—refers 
more precisely to the well-being of the child; that is, to the goal of maximally 
satisfying the personal needs of the particular child and the protection of his 
interests. The criteria for evaluating the interest of the child elaborated by the 
case law refer to the child’s age, existing relationships between the child and each 
parent, and the health and maturity of the child. In the case of a divorce or 
separation, it is considered that the superior interest of the child requires 
minimizing the impact of the divorce or separation upon the personal and/or 
material situation of the child. Where necessary, the divorce or separation will not 
be granted. The interest of the child is determined individually, case by case, 



The parental responsibility, child custody and visitation rights in cross-border separations 

 137 

taking into account the child’s age, health, level of maturity, personal aptitudes, 
personality, etc. The family environment in which the child is raised (including the 
socio-cultural and linguistic environments) also plays an important role in 
assessing his interest. In general, the existence of separate parental residences is 
presumed to be potentially dangerous to the normal development of the child. In 
cross-border cases, the importance of that presumption seems greater. 
 
The child protection services in Poland are administrative entities that intervene 
especially following a decision by the wardship judge calling for the supervision of 
such an entity as to the arrangement, modification, or organization of parental 
authority. However, Polish law also allows for the proactive role of those child 
protective entities which may set off judicial intervention. In any case, current 
Polish law does not give standing to child protection entities as plaintiffs in civil 
family affairs proceedings. Child protection entities have the obligation to assist 
any person given access to their services; they can intervene automatically in 
soliciting the intervention of the wardship judge when it is necessary for the good 
of the child such as due to an emergency or dysfunctional family. There are 
currently no specific legal provisions concerning the role of these services in the 
context of cross-border separations. 
 

2. SOURCES OF LAW 
Data on the sources of law are presented in the Annex. 
 

3. NATIONAL REPORT 
 
Introduction 
 
Since the Republic of Poland’s accession to the European Union in 2004, the 
Polish judicial system has surely not become a battlefield for cross-border 
disputes. Recent statistical data reveals a very low rate of divorce actions brought 
by nationals or by foreign residents: the proportion of cross-border divorce 
actions handled in 2006 was not more than 0.26%. The fact that foreigners and 
persons domiciled abroad avoid Polish courts could be explained by multiple 
factors: the language barrier, a lack of general confidence on the part of 
Europeans in foreign legal systems, the notoriously slow proceedings of Polish 
family affairs courts. However, in light of Poland’s recent accession to the 
European Union, it is too early to evaluate whether the listed factors constitute 
potential obstacles to the free movement of persons and to the smooth 
functioning of cross-border cooperation within the European space. 
 
An in depth analysis of the substantive law (3.1.) and of the Polish international 
private law (3.2) carried out for the purposes of the current study already allow 
for an explanation of the particularities in the handling of “cross-border” matters 
in this legal system. 
 

3.1. Substantive Law 
In Polish law, the legal relationships between parents and children are defined 
according to three general principles: the equality of the mother and father, equal 
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treatment of children born within a marriage with respect to those born outside of 
a marriage, and the independence of parental rights from the existence of a 
marriage.  The last principle is subject to certain limitations when the marriage 
that existed at the time of the creation of the parental authority ended in divorce 
or separation. In effect, without modifying the substantive tone and breadth of 
parental authority that generally remains shared, the divorce can alter the 
exercise of parental authority by the parent living separately from the child. The 
status quo of the law is that there exists no specific regime for cross-border 
divorces and separations. 
 

3.1.1. Parental Rights 

 
Introduction 
 
The ensemble of parental rights known in Polish law is included in the generic 
term “parental authority” (wladza rodzicielska). The legal tenor, conditions for 
acquisition, exercise, and termination of parental authority are regulated by 
special provisions of the Family and Guardianship Code of February 25, 1964 , 
last modified on July 27, 2007  (hereinafter the “CFT”). The right of custody, 
including the right to determine the parental domicile and the child’s habitual 
residence, is inseparable from parental authority. It is therefore subject to the 
same legal regime. 
 
a) Parental Authority and Right of Custody 
 
The CFT contains no legal definition of parental authority. It can however be 
deduced from the provisions of Articles 95 §1, 96, and 98 §1 of the said code. It 
follows that parental authority is an ensemble of rights and obligation that the law 
affords and imposes upon parents with respect to the child with the objective of 
protecting his person and legitimate interests. Parental authority is established at 
the child’s birth and continues until he reaches age of legal majority of 18 years 
(Article 92 CFT). The rights flowing from parental authority apply as much to the 
child’s physical person as to his belongings. 
 
For certain commentators, the term “parental authority” is a product of the era of 
the birth of the CFT, and thus does not adequately reflect the nature and tenor of 
the rights and obligations that flow from it; those commentators are of the 
opinion that in order to better describe those rights and obligations, the term 
“parental responsibility” or “parental guardianship” (piesza rodzicielska) is better 
adapted. In any case, according to the definition of parental responsibility 
elaborated by the Council of Europe, it includes the bundle of rights and 
obligations resulting from parenthood, including the duty of nourishment and the 
right to have personal contact with the child, which are not always considered as 
being a part of parental authority in Poland under the CFT. For this reason, the 
term “parental authority” was retained by the CFT, despite the numerous reforms 
it has undergone in recent years. 
 
The expression “parental authority” designates a power over the physical person 
and possessions of the child who is incapable of taking decisions in his own best 
interest in light of his level of physical, emotional, intellectual development and 
his lack of experience.  That power is wielded in an “imperious” and 
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“autonomous” manner (zasada osobistego wykonywania wladzy rodzicielskiej) by 
the parents. Article 48 of the Polish Constitution confers upon the parents the 
priority right, but also imposes upon them the duty, to ensure the education of 
their children. 
 
Parental authority exists ex lege from the moment of the child’s birth as a matter 
of right. The parental authority of the father of a child born to unwed parents is 
established at the moment of his recognition of the child (Art. 77 §1 CFT). 
 
The law also establishes a defined number of circumstances in which parental 
authority cannot be had according to the principle that we just articulated. First of 
all, parental authority is not given to a parent lacking full legal capacity within the 
meaning of Article 94 of the Civil Code, or where the parent has been indefinitely 
deprived of his parental rights by penal judgment (Art. 48 of the Penal Code). 
Secondly, mothers who give birth anonymously without having revealing their 
names on the birth certificate will not enjoy parental authority unless her 
maternity is later legally established. Thirdly, when paternity is legally 
established, the awarding of parental authority to the father is subject to the 
judge’s discretion. Thus, when the paternity question is answered in the negative, 
the biological father will have support obligations without being entitled to 
parental authority (the establishment of paternity for maintenance purposes). 
 
The legal tenor of parental authority encompasses the following four groups of 
rights and obligations: 1) the protection of the child’s physical person; 2) the 
administration of the child’s belongings and interests; 3) the legal representation 
of the child; 4) the civil liability harms caused by the child. 
 
The protection of the child’s physical person (piesza nad osobq dziecka) evokes 
the educational function of parenthood. According to Article 96 CFT, parents 
educate the child placed under their authority and control. The parents are 
charged with “taking care of the physical and spiritual development of the child” 
and with “duly preparing him to work for the good of society”. The constitutional 
principle of the autonomy of parental authority requires that the parents 
personally take all decisions concerning the child’s education. The intervention of 
the state authorities in the child’s education for the child’s protection can occur 
only exceptionally (such as in case of a clear threat to the interests of the child). 
 
The duty of education has two aspects: 1) the spiritual education speaks of the 
duty to look after the morality of the child, to encourage socially valuable 
character traits—such as a sense of responsibility, work ethic, respect for 
property, patriotic sentiment, etc.—as well as the duty to ensure the general and 
special education of the child in accordance with his capabilities; 2) the physical 
education is understood as the duty to look after the child’s physical health and 
well-being. The duty to control the child means a duty “to orient” his 
development (kirowanie dzieckem—advising on his way of life, on the company 
he keeps, on extracurricular activities, etc.) The duty to ensure good living 
conditions (zapewnienie nalezytej egzystencji), also being part of parental 
authority, must not be confused with nourishment obligations. Those fall to the 
parents independently of parental authority; parents deprived of parental 
authority do not lose that duty (Art. 128 CFT). Yet, the duty to ensure the child’s 
good living conditions, outside of financial considerations, is conceived of as the 
daily organization of the child’s activities, work, schooling, and free time as a 
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function of his age, interests, and health so as to permit his optimal physical and 
spiritual development. 
 
The right to custody is understood in Polish law as constituting part of the right to 
take care of the child’s person, which is evidently first and foremost a duty. The 
right of custody is considered a natural right inherent to the status as parent. The 
titleholders of parental authority enjoy legal avenues for challenging any 
unauthorized removal of the child by a third person. According to the case law of 
the Supreme Court, once it has been established that the parents are capable of 
providing the child with an adequate education, the child cannot be deprived of 
parental custody on the sole ground that he “would be better off with the third 
person.”  
 
The right to custody implies the power to determine the child’s domicile (miejsce 
zamieszkania) and his place of habitual residence (miejsce pobytu). Under Art. 26 
of the Civil Code, the domicile of any minor will be that of his parents or, where 
they reside separately, will be that of the parent entitled to parental authority or 
of the parent to whom the exercise of parental authority has been conferred 
(domicilium necessarium). When both parents are entitled to parental authority 
and reside separately, the child’s domicile will be that of the parent with whom 
the child permanently dwells. If the child does not permanently dwell with either 
of the parents, his domicile is determined by the probate court. 
 
As a general rule, the habitual residence of the child will coincide with the 
parental domicile. However, the parents or other titleholders to parental authority 
can decide otherwise by mutual agreement. Any decision concerning a change of 
the child’s place of residence must be carried out in consideration of the superior 
interest of the child (w zgodzie z dobrem dziecka). It is noteworthy that the 
habitual residence of the child somewhere other than the domicile of the parents 
(with grandparents for example) does not change the legal domicile of the child 
within the meaning of Article 26. According to the settled case-law, the child’s 
residence with the parents is considered to best correspond to the interest of the 
child in that it permits the parents to fully and constantly accomplish their 
education obligations and to have a lasting influence on the development of the 
child. Where the parents disagree as to the location of the child’s residence, it will 
be determined by the court (Art. 97 §2 CFT). 
 
Corresponding to the right of custody is the obligation of third parties to refrain 
from any unlawful removal of the child (Art. 100, 2nd sentence CFT). The 
parents, as titleholders of parental authority, have legal means (non-contentious 
accelerated proceedings, Arts. 5981-59813 of the Code of Civil Procedure) for 
obtaining the return of the child from the unlawful custody. Standing to bring 
such a request before the tribunal belongs to any titleholder of parental authority: 
the parent entitled to parental authority, the parent who enjoys limited parental 
authority, adoptive parents, or other legal guardians of the child. Custody 
becomes unlawful in cases of the refusal to release the child without legal basis, 
for example, when one of the parents retains the child in violation of the ruling 
allocating custody to the other parent. Whether it is a case of the retention of the 
child by one of the parents or by a third party, the request for the return of the 
child must be addressed to the tribunal at the place of the child’s domicile, or, 
where there is no such domicile, to the tribunal of the country where the child is 
located (Art. 569 §7 of the Code of Civil Procedure).  The probate court will grant 
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the order for the return of the child only after having established that such a 
return corresponds to his interest. According to a case decided by the Supreme 
Court on July 18, 1969, “the tribunal can refuse to grant the request of the 
mother for the return of the child from unlawful custody where the [child’s] 
interest weighs against such a return; in any event, in such circumstances, the 
tribunal is required to rule on any potential limitation upon the parental authority 
[of the plaintiff] when ordering that the child remain where he is currently living”. 
Where necessary, an order for the child’s return can be delivered by the divorce 
judge, who is empowered, under Article Art. 58 § 1 CFT, to resolve questions of 
the post-marital allocation of parental authority. In the latter scenario, the return 
order can be delivered upon the request of the parties only, not a third person.  
 
What governs the methods of allocating parental authority in Polish law is the 
principle of joint and equal allocation of the rights and obligations attributable 
thereto (co-parenthood, Art. 93 §1 CFT), independently of the marital status of 
the parents. When the parental authority belongs to both parents, each one of 
them enjoys rights and owes accompanying duties Art. 97 §1 CFT). 
 
The particularity of Polish law lies in the fact that in the context of joint parental 
authority, the exercise thereof can be conferred exclusively to only one parent 
without the other parent being deprived of it. In effect, where necessary for the 
interest of the child, Polish law allows for confiding the exercise of parental 
authority (including the right to custody) to one of the two parents. In this case, 
the allocation of the exercise of parental authority is made according to a sole 
criterion: the interest of the child. No other factor can influence the allocation and 
organization of the exercise of parental rights. 
 
Again, the allocation of the exercise of parental authority on an exclusive basis is 
made in respect of the equality of the parents (with no preference being given 
according to a parent’s gender) . The other parent remains entitled to parental 
authority and can influence the manner in which the first parent exerts that 
authority. Thus, his agreement is necessary when making decisions essential to 
the education and development of the child (Art. 97 § 2 CFT). In disputes of a 
cross-border nature, the Supreme Court caselaw has stipulated that such these 
essential questions include the determination of the child’s habitual residence, 
any future relocation abroad of that residence, as well as the methods of 
continuing to meet parental duties from a distance . The wardship judge will 
settle disagreements between the parents on essential questions concerning the 
child’s education (Art. 97§ 2, 2nd sentence CFT). 
 
Parental authority granted on an exclusive basis to only one parent is an 
exception to the principles of equality of the parents and joint parental authority. 
A judicial decision can be rendered to that effect in a number of exhaustively 
enumerated situations (art. 94 §§ 1 and 2 CFT): 
 

– Where one of the parents is deceased; 
– Where one of the parents has been legally held incapable/incompetent; 
– Where one of the parents has been deprived of his parental rights (for 

example in cases of abuse of parental rights or gross parental negligence, 
or even following a penal condemnation for causing physical harm to the 
child); 
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– Where parental rights of one of the parents have been suspended (for 
example in the case of a temporary inability to exert parental authority) 

– When paternity has not been established 
– When paternity is judicially established, without conferring parental 

authority on the biological father. 
 
In the first four scenarios, parental authority falls exclusively to the other parent; 
in the latter two cases, parental authority falls to the mother. 
 
The Allocation of Parental Authority in Case of Divorce of Separation of the 
Parents 
 
The allocation of the exercise of parental authority prescribed in Art. 97 CFT is of 
particular interest to couples residing separately (i.e., divorced, legally separated 
or estranged spouses; unmarried couples residing separately.) The presence of 
this regime in Polish law confirms, yet again, one of the fundamental principles - 
the principle of the independence of the parents’ marital status from the parent - 
child relationships. It appears from reading the CFT that despite this principle the 
Polish legislature considered the separate residence of the parents as potentially 
harmful to the child. Article 107 CFT sets forth a specific mechanism for modifying 
the parental authority arrangement for unmarried couples. The text permits the 
wardship judge to “confide the exercise of parental authority to one of the two 
parents, while limiting the authority of the other parent to certain rights and 
duties with regard to the child”. 
 
This Article applies if and only if the following conditions are met: 
 

1. Both parents are entitled to parental authority; 
2. Due to the separate residences, parental authority cannot be fully and 

equitably exercised by both parents; 
3. It is presumed that the separate residences and that unbalanced exercise 

of parental rights is prima facie contrary to the interest of the child. 
 
When limiting parental authority of the parent residing separately, the wardship 
judge is required to specify expressis verbis the concrete rights and obligations to 
which that parental authority will be limited: for example, the decision as to a 
change in the child’s place of residence, vacations, choice of school, 
extracurricular activities, and other questions concerning the child’s education . 
The disposition of Article 107 §1 of the family and wardship code must not be 
interpreted as authorizing the judge to reduce the participation of the “limited” 
parent to mere maintenance obligations, because those are not included in 
parental authority. 
 
Polish law does not permit, however, an alternate custody arrangement whereby 
the child would reside alternately with the two parents who would alternately 
enjoy the entirety of parental rights for the period of the child’s residence with 
that parent. Such arrangements are currently not permitted under Article 107 
CFT because where parents reside separately; the right to custody will belong 
only to that parent to whom the judge grants the exercise of parental authority, 
and to no one else. 
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According to Article 58 CFT, in the judgment pronouncing the divorce the judge 
must automatically rule on the parental authority conferred upon the parents of 
the minor, as well as on the contribution of each parent to the costs associated 
with the care and education of the child. En general, following a divorce, both 
parents remain equally entitled to parental authority. In that case, the judge has 
the unique occasion to determine the child’s place of residence. Yet, when the 
judge finds that the relationship between the parents does not ensure a normal 
exercise of joint parental authority (notably in the presence of frequent disputes), 
he can confer the exercise of parental authority upon one of the two parents and 
limit that of the other parent to specific rights and obligations. Here again we 
speak of the methods of exercising parental authority after the divorce. It is not 
about the deprivation of one of the parents of his parental rights; that sanction 
only comes after an abuse or wrongful failure to execute his duties (see Art. 111 
CFT).  When organizing the means of exercising parental authority in light of the 
parents’ separate residences, the judge must stipulate in the divorce decree the 
rights of the parent residing separately; e.g. the right to consultation whenever 
the child’s place of residence changes, the right to give and impose his opinion in 
all questions concerning the child’s education, etc. The only criteria guiding the 
judge in this situation is the interest of the child, the general rule deriving from it 
being the following: even if the divorce is granted, the child remains legally tied 
to both parents. Parental authority belongs to both parents although the full 
exercise thereof is conferred upon only one of the spouses. 
 
When handing down his parental authority decisions, the judge must take note of 
the factual circumstances existing at the moment of the judgment. In order to 
confer the full exercise of parental authority upon only one of the spouses, the 
judicial practice is to consider a range of factors: the age and gender of the child, 
the emotional troubles caused by the change in residence and/or living 
conditions, the qualifications of each of the parents for raising and educating the 
child, and their respective housing conditions. The judge also determines which of 
the parents can better guarantee the education and emotional and physical 
development of the child, and which parent has raised the child thus far. The fault 
of one of the parents at causing the marriage to come to an end does not 
necessarily constitute a decisive criterion. However, if the guilty spouse does not 
present sufficient guarantees of the proper exercise of parental authority, it will 
be a factor. 
 
According to the caselaw, in a scenario where the spouse to whom the judge has 
granted the exercise of parental authority hopes to leave the country with the 
child, the consent of the other parent is always required, regardless of the scope 
of his parental authority. In the absence of an agreement between the parents, 
the court will settle the dispute. The same is true for parents who are both 
entitled to parental authority: the question of the international displacement of 
the child’s residence requires the consent of the parent residing separately. 
 
The rules applicable to a parental authority modification in case of divorce or legal 
separation are substantially the same. First, the judge can refuse to grant the 
separation for the same reasons that can constitute grounds for a refusal to grant 
a divorce (mutatis mutandis Art. 57 and 58 CFT, see details in part 3.1.2 A). 
Whatever happens, the place of residence that will generally become the child’s 
domicile in the event of separation will be that of the parent to whom the judge 
grants the full exercise of parental authority . 



Policy Department C: Citizens' rights and Constitutional Affairs 

 144 

b) Right of visitation 
 
The right of visitation in the Polish legal vocabulary is included in the “right to 
maintain personal contacts with the child” (Art. 113 CFT). The personal contacts 
(osobista stycznosc) take on every form: physical contacts implicating direct 
communication or contacts from a distance by means of modern 
telecommunication. 
 
The right to maintain personal contacts with the child is a right of the parents, 
and not a right of the child. However, the Polish doctrine and the case-law of the 
Supreme Court underline that this right is not a constituting element of parental 
authority. It follows that the right to visitation and, more generally, the right to 
maintain personal contacts with the child exist independently from parental 
authority and does not depend on its breadth. Thus, a court decision not to confer 
parental authority upon the biological father does not affect his right to have 
personal contacts with the child. In the same manner, the judicial forfeiture of 
parental rights does not automatically entail the forfeiture of the right to maintain 
personal contacts with the child. The wardship court can take a decision 
concerning the right to maintain contacts with the child only following a 
contentious proceeding after having heard all interested parties. 
 
It is worth noting that under current Polish law the notion of the right to 
“maintain contacts” with the child is treated only negatively. In other words, Art. 
113 §1 CFT (the only provision concerning this right) only regulates the 
circumstances in which the right to personal contacts with the child are to be 
suspend or limited by the court. This text enables the wardship court to prohibit 
all contacts with the child by parents deprived of their parental rights. 
 
By exception, the prohibition against personal contacts concerns only those 
parents who have suffered the legal forfeiture of their parental rights and can be 
pronounced only in consideration of the child’s interest. For the purposes of the 
aforementioned Article 113§1, the interest of the child is interpreted as opposing 
any personal contact that proves to be harmful to his normal development. In 
recent caselaw, the Polish Supreme Court pointed out the exceptional nature of 
the measure; it can apply only where there exits an immediate threat to the 
interest of the child, for example, where the pursuit of contacts with one or both 
parents threatens his life, health, security, or where it has a demoralizing 
influence for him . 
 
Article 113 §2 allows for the limitation of personal contacts with the child of 
parents whose parental authority has been limited by the placement of the child 
with a foster family or in an educational establishment. This is the result of a 
sanctioning of the improper exercise of parental rights, and not a mere parental 
authority arrangement. Thus, the limitation upon the right to visitation is not 
applicable where the parental authority of the parent residing separately is 
reduced to certain rights, in which case we would not be dealing with the 
sanctioning but with the organization of the exercise of parental authority. The 
limitation on visitation rights accompanies such a sanction. As in paragraph 1 of 
Article 113, the parental authority limitation or the placement of the child with a 
foster family does not automatically bring about a limitation on personal contacts 
with him. As already pointed out, a limitation upon the right to maintain personal 
contacts with the child must be dictated by the interest of the child; it must result 
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from a specific ruling of the wardship judge. Such rulings are seen where the 
parental visits have the effect of preventing the normal exercise of the foster 
family’s educational functions. 
 
In light of the preceding developments, the status quo of Polish law is that the 
only titleholders of the right to maintain personal contacts with the child are the 
parents. The CFT does not regulate the right to have personal contacts with other 
members of the family like grandparents. The Polish doctrine explains that lacuna 
by the fact that this right naturally belongs to the ascendants and does not need 
any specific regulation or legal recognition. However, those who advance that 
theory agree that in the absence of regulatory dispositions, the interest of the 
child could necessitate the intervention of the warship judge in order to guarantee 
the right to personal contacts with grandparents. For example, where the parents 
oppose the child’s contacts with grandparents, without a valid reason and/or to 
the detriment of the child’s interest (such as when the child has developed strong 
emotional ties to them), the judge can issue an injunction against that behaviour 
on the part of the parents. According to the settle case-law of the Supreme Court, 
the grandparents can go before the wardship judge seeking to arrange for 
personal contacts with the child where it is in the child’s interest. The Supreme 
court has affirmed that the absence of a strict legislative framework regulating 
the child’s right to contacts with his ascendants and other members of his family 
is no obstacle to the defence of his indisputably existent and important rights. 
According to Court, the parents are required to ensure the harmonious 
development of the child; this obligation results in a duty to permit contacts 
between the child and other members of the family that are likely to positively 
influence the child’s personality. Strong emotional ties existing between 
grandparents and grandchildren are likely to contribute to the healthy 
development of the child in the context of a multigenerational family, which 
corresponds perfectly to the interest of the child. In this way, the parental right to 
maintain personal contacts with the child has been transformed into a right of the 
child to maintain family ties with grandparents as well as a right of the 
grandparents and other family members (with no precise boundary) to participate 
in the raising of the child. 
 
Beyond the legal provisions discussed thus far, Polish law regulates neither the 
breadth nor the modalities with which the right to maintain contacts are 
organized. It would seem that the will of Polish legislature and of the Supreme 
Court was to leave that question up to the parties while reserving to the judge 
the capacity to intervene where the exercise of that natural right jeopardizes the 
interest of the child. Such a judicial interference is possible only in scenarios 
where parental authority is revoked or limited by court order. However, in 
circumstances where parents reside separately, the judge’s intervention is 
tolerated for the organization of visitations by the parent residing separately, in 
case of disagreement between the parents on that point. 
 
The lack of clear legislative rules also provokes a certain “judicialization” of Polish 
family law where the uncertainties as to the tenor of subjective parental and 
children’s rights favors the extensive intervention of the wardship judge. For this 
reason, there has been a movement over the last decade to fill holes in the law. 
In that vein, the introduction of a precise legislative framework regarding the 
right to personal contacts presents an opportunity to bring the positive law in line 
with the United Nations Convention on Rights of the Child (especially its Article 9 
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§3), as well to specify the nature of this right (whether it is a right or an 
obligation), its titleholders, its tone, as well as penalties for infringements 
thereupon. In light of the factual consequences of a divorce on the organization of 
contacts between the child and the parent living separately, the judge seized of a 
divorce action most be competent to rule on the modalities of exercising that 
right and at inspiring the parents to arrive at their own agreements on such 
questions. 
 
B. Rules or Special Practices in Cross-Border Separations 
 
Under current Polish law, there exist neither written rules nor special practices in 
cross-border separations as to the allocation of parental authority or of the right 
to maintain personal contacts with the child. One might think that the absence of 
such rules is at least partly explained by operation of the principle of non-
discrimination according to which purely domestic family affairs and those having 
a cross-border element are subject to the same substantive and procedural 
regime—the nationalities and places of residence of the parties are not valid 
criteria per se for justifying a different outcome. 
 
The Polish Supreme Court case-law that we have analyzed for the purposes of 
this study, does not reveal any suspicion that the cross-border nature of a given 
dispute (due, for example, to the parents having their residences in two different 
countries) has an impact on the allocation, scope, means of exercising, or the 
arrangement of parental rights. Nor does there exist any evidence of judicial 
tendencies to favour the parent residing in, or being a citizen of, the Polish forum. 
The only factor that appears to tangibly influence these disputes is the interest of 
the child, which in cross-border disputes receives a particular interpretation. 
 

3.1.2. The Interest of the Child 
 
A.  The Notion of “Interest of the Child” and its Role 
 
The exercise of parental authority is guided by two general principles: the interest 
of the child (dobro dzecka) and public interest (interes spoteczny) (Art. 95 § 3). 
The Polish expression describing the “interest of the child” (dobro dzecka) refers 
more specifically to the “good of the child”, or, the aim of maximally satisfying his 
personal needs and the protection of his interests. Viewed from that angle, the 
notion of the interest of the child has a subjective character and is appreciated for 
each child individually, in light of the given family situation. As far as the public’s 
interest in the raising of the child is concerned, that principle denotes the aim to 
personally and psychophysically develop the child permitting him to live 
independently within society . 
 
The result is that the interest of the child is measured on a case by case basis 
according to two parameters: objectively (that which is in the best interest of the 
child from the point of view of the society in general) and subjectively (that which 
is the best interest of the particular child in question). Modern Polish doctrine 
tends to blur the distinction between these two criteria: the protection of the best 
interests of each child, in light of his personal circumstances, becomes the 
interest of the public. According to the widely held doctrinal opinion in Poland, a 
conflict between the interest of the child and the interest of the public is 
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practically unimaginable. Yet, in the case of such a conflict, the interest of society 
is subordinate to the interest of the particular child (for example, the interest of 
the Polish society in seeing the growth of a generation of young specialists and in 
avoiding the “brain drain” towards other countries cannot guide the judge in 
making a decision concerning the relocation abroad of the child’s residence). The 
interest of the child is “superior” in the sense that any other consideration 
unrelated to the good of the particular child fades away in its imperious presence. 
The interest of the child, subjectively analyzed, also becomes an absolute guiding 
principle in family law. In order to satisfy this criterion, parental authority must 
be exercised in a manner that never undermines the interest of the child. 
 
Albeit it imprecise and subject to the judges interpretation, the interest of the 
child finds some precision in the context of a rupture of the family unit. The 
“imperious” nature of the interest of the child is particularly visible in divorce 
proceedings. According to the settled case-law, the divorce or separation must 
not affect the personal and/or material situation of the child. For this reason, by 
virtue of Article 56 §2 CFT, the interest of the child constitutes one of the 
conditions for granting a divorce, such that it is not possible to grant the divorce 
where to do so would bring harm to the interest of the minor. It is up to the 
judge to evaluate, within the limits of his discretionary power, whether the 
interest of the child could be endangered by the divorce. To that effect, the judge 
must take account of circumstances that law considers essential: the age of the 
child, the pre-existing relationships between the child and his parents, his health 
and degree of awareness. It is thought that the living conditions and the 
psychological atmosphere created within a family following a divorce, potentially 
able to harm or demoralize the child, do not constitute an obstacle to the 
pronouncement of the divorce. However, where the judge considers that the 
divorce would prevent the child’s normal formation or would constitute an 
insurmountable obstacle to the personal contacts between the child and one of 
the parents, he is able to reject the divorce request or to alter the divorce decree. 
In practice, the judge uses that power to more strongly motivate the spouses to 
come to their own agreement regarding the means of maintaining personal 
contacts and the child’s education, even if the legislation does not prescribe the 
possibility of such an agreement. 
 
The contours of the “interest of the child” are described in Article 96 CFT. 
According to the terms of this text, the parents have a duty “of education and 
guidance” for the child so as to permit him to obtain the highest degree of 
“physical and spiritual development” in the domains that best correspond to his 
aptitudes, interests, and capacities. 
 
The interest of the child is determined individually, case-by-case, in light of the 
child’s age, health conditions, level of maturity, personal aptitudes, personality, 
etc. The family environment in which the child is raised (including socio-cultural 
and linguistic) also plays an important role in the assessment of his interest. 
 
The superior interest of the child pre-supposes that the obligations flowing from 
parental authority are exercised with the maximum degree of care (z 
zachowaniem maksymalnego stopnia starannosci). When the execution of 
parental obligations does not reach this high standard, the poor exercise of 
parental authority constitutes a civil tort for which its authors are liable to repair 
any harm resulting therefrom . Moreover, the non-execution or poor execution of 
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obligations consequent to parental authority can provoke the intervention of the 
wardship judge (Article 109) who will impose the sanction he deems appropriate 
(the suspension or definitive revocation of parental rights). 
 
B. Decisions Interpreting the Interest of the Child 
 
The superior interest of the child is understood as an objective of the harmonious 
development (physical and spiritual) of the child (cf. Art., 96 CFT). Supreme 
Court jurisprudence considers the realization of that objective to be fostered if the 
child has a real possibility to maintain contacts with his ascendants 
(grandparents), on the condition that their attitude can have a positive influence 
on the development of the child. According to the Court, the child’s contacts with 
ascendants are often accompanied with strong emotional ties, especially when 
they participate in the raising of the child from a young age. Henceforth, the 
long-term maintenance of those contacts can contribute to a better education and 
development of the child, as well as the development of the multigenerational 
family. 
 
The choice of the parent to whom to the plenitude of parental authority and the 
right of custody were conferred by virtue of Article 107 of the family and 
guardianship code is guided by the sole and unique criterion of the interest of the 
child, in consideration of the principle of equality of the parents.  For the purposes 
of the allocation of the exercise of parental authority, the jurisprudence evaluates 
the interest of the child in two ways: first from a view of the child’s personal 
circumstances, and secondly from a view of the parents’ situation. 
 
The Supreme Court incites lower courts to consider the age and particular needs 
of the child. Thus, for a very young child, the courts are invited to evaluate any 
eventually need to stay near the mother, in light of her mental aptitude to 
assume that responsibility, the emotional ties attaching her to the child, as well 
as her capacity to meet the child’s daily needs.  Among the child’s personal 
circumstances, the degree of personal attachment that the child feels towards the 
two parents is of special importance, as well as the duration of the child’s 
residence with the parent. When ruling on the child’s place of residence, the 
tribunal will also evaluate the need and possibility of adapting to a new 
environment and to new living conditions. 
 
As for the parents’ respective situations, Polish courts evaluate first of all their 
personal qualities from the point of view of the child’s interest. In choosing 
between them, the judge will have to determine which one is better able to 
guarantee the “physical and spiritual development of the child”.  The mental and 
psychological particularities of the parents, the level of their attachment to the 
child, their age, and their physical health will draw the attention of the Polish 
judge.  Although of secondary importance, the substantive situations of the 
parents will not escape the judge’s evaluation. Their monthly incomes, career 
prospects, and living arrangements are all taken into account in order to best 
guarantee the child’s interest. Yet, the parents’ respective financial assets never 
play a decisive role in the determination of the titleholder of parental authority or 
of the child’s residence. The personal opinion and desire of the two parents to 
assume parental authority and custody have no decisive importance, but are 
taken under advisement and give the same weight as their other personal 
circumstances. 
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C. The Impact of the Cross-Border Element of a Divorce or Separation 
 
For the purposes of Article 96 CFT, the Supreme Court has decided that the 
parents should determine by common accord the direction and development of 
the child and should take decisions on his behalf until the child is able to take 
those decisions on his own. Notably, the permanent departure abroad of the child 
requires the agreement of both parents even where the child is accompanied by 
the parent to whom parental authority has been exclusively allocated following a 
divorce. 
 

3.1.3. The Role of Child Protection Services 
A. Child Protection Services and their Function 
 
In Poland, the functioning of child protection services is confided to social 
protection agencies (organizacja pomocy spolecznej). The mission, powers, and 
conditions for invoking these social protection organizations are regulated by the 
law of March 12, 2004, on the social protection  (hereinafter “the law of March 
12, 2004”). 
 
The social protection organizations are state entities of general competence. 
Matters concerning the protection of the family, maternity, and children constitute 
only one of the several grounds for their competence (Article 7 of the law of 12 
March 2004). According to Article 6, pt. 5 of that law, the social protection 
organizations are regional centres for social policy, family support, social 
assistance, group homes, for specialized care—including centres of family 
consultation--, for education and guardianship, adoption and foster care, and 
support or intervention in emergency situations. These organisms are self-
managed and administered on a geographic basis (at the level of voievodies 
(wojewodztwa), districts (powiaty) and centres of education and local 
guardianship (gmynes). 
 
Centres of education and guardianship organized at the local level (gmynes) are 
locally responsible for the counsel and general surveillance of family affairs. 
 
The centres of family support established at the departmental level (powiaty) 
organize the placement within foster families, educational establishments, or 
adoptive families of children having been removed from parental authority, as 
well as the financing of their placements. They ensure the education and 
guardianship of the child of parents whose parental authority has been limited or 
suspended. 
 
The competence of the local social protection organization is determined by the 
place of residence of the party seeking the protective measure (Art. 101 §1 of the 
law of March 12, 2004). Protective measures can be taken upon the request of 
the interested person, of his legal representative, or of any other person with the 
consent of the interested person or his legal counsel. The social organizations at 
the local and department levels have a legal obligation of assistance towards any 
person with recourse to their services (Art. 16 §2 of the law of March 12, 2004), 
and can intervene automatically when they deem necessary for the good of the 
child, especially in emergency situations or family dysfunction (Art. 47 §1 and 
102 §2 of the law of March 12, 2004). 
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As Polish law now currently stands, there are no legal provisions concerning the 
role of child protection services specific to the cross-border separation scenario. 
 
In any case, the social protection organizations are administrative organs that 
intervene especially when called by the wardship judge (executing a court order 
as the arrangement, modification, or modalities of parental authority). However, 
the Polish legislation reserves to the child protection organizations a proactive 
role permitting them to instigate legal action in certain cases (see infra Art. 572 
of Code of Civil procedure). The Code of Civil procedure does not empower the 
child protection organizations to have standing as plaintiffs in civil family affairs 
proceedings. 
 
The courts deciding issues of guardianship are ordinary civil claims courts, not 
specialized courts. They have no specialization in terms of the subject matter 
(family affairs), but have a civil procedure adapted to these types of affairs. The 
Code of Civil Procedure prescribes a specific form of non-contentious procedure 
(postepowanie nieprocesowe) for matters relating to parents and their children 
(Art. 568-605 of the said Code), where the adversarial nature of the procedure is 
sharply diminished so as to allow the judge to act as a mediator in assisting the 
family to identify the cause of the dysfunction and repair it. By virtue of the law 
of July 27, 2008 on the reorganization of civil tribunals , the function of the 
wardship courts is performed by the district court (sqdy rejonowy) (Art. 568 §2 of 
the Code of Civil Procedure). 
 
B. Role of the Child Protection Services During a Separation 
 
The constitutional principle of parental authority autonomy supposes that the 
parents exert that authority personally.  In accordance with the settled Supreme 
Court case-law, the rights and obligations flowing from parental authority are 
neither delegable nor transferable. Autonomous and independent in their exertion 
of parental authority, the parents are not subject ex lege to the control of state 
entities responsible for the protection of children. The establishment of such 
control is possible only on the basis of a court order. However, the principle of 
autonomous and personal exercise of parental authority has certain exceptions, 
such as where the parents for any reason do not manage to fully exercise their 
parental authority and/or where the transmission of the exercise of their parental 
rights and responsibilities to a third person or institution is necessary to the 
interest of the child. In such cases, the law tolerates judicial or other state 
intervention into the autonomous exercise of parental authority where necessary 
to the interest of the child. 
 
When the interest of the child necessitates an intervention into the exercise of 
parental authority, the role of child protection services consists not of substituting 
the parents in the performance of their tasks, but of supervising the manner in 
which those rights and obligations are exercised. The child protection services can 
in no case be titleholder of parental authority and child custody. The role of the 
wardship court and of public guardianship organizations (prgany opieki 
spotecznej) is described by the law as one of assistance to the parents “where 
necessary [to guarantee] the convenient exercise of parental authority” (Article 
1oo, 1st sentence CFTs). The role of assistance imposes itself upon the wardship 
courts as much as upon other state entities specifically charged with family affairs 
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and child protection. In pursuit of that mission, these organizations are required 
to notify the wardship court of any situation requiring the ex officio imposition of 
constraining protective measures (Article 572 of the Civil Code of Procedure). In 
such cases, the court can automatically take measures that prove necessary with 
regard to the interests of the child in question (i.e. the appointment of a guardian 
over the physical person or belongings of the child having lost both parents). 
 
Measures that can be taken in the context of judicial intervention into family 
affairs are generally classified into four groups: 
 

– Measures of punctual intervention; 
– Measures of intervention in the exercise of parental authority; 
– Measures permitting the removal of the child from the parental authority; 
– Measures of family assistance. 

 
The first group of measures are those to be taken in a scenario where the normal 
exercise of parental authority is not possible for legal or factual reasons such as : 
the resolution of conflicts between the parents concerning the exercise of parental 
rights (Art. 97 §2 CFT); the nomination of a guardian where the parents cannot 
themselves take care of the child (Art. 99 and 102 of the CFT); to give permission 
to carry out acts surpassing the ordinary purposes of the management of the 
child’s estate (Art. 101 §3 CFT). 
 
The second group consists of measures permitting the judicial limitation of 
parental authority of one of the parents where that parent can no longer fully 
exercise it due to his separate residence (Art. 58 §1 and 107 §2 CFT) or in case 
of the bad exercise of parental authority (Art. 109 CFT). Whilst in the first 
scenario we are dealing with a mere arrangement of the exercise of parental 
authority, the second scenario clearly consists of a sanction for parental fault in 
the form of a restriction of certain rights (right of visitation, custody, etc.), of 
placing the child with a foster family or institution, or of the nomination of a 
guardian charged with the management of the child’s belongings. In all cases, the 
transmission of the exercise of parental authority to a third person, especially to 
child protection organizations (organy opieki spolecznej), constitutes an 
exceptional measure and requires the justification of serious motives. 
 
The third group includes those measures permitting the suspension of parental 
authority in case of the temporary removal (Art. 110 CFT) or definitive revocation 
of parental authority for reasons of the abuse of parental rights or the wrongful 
non-execution of those rights (Art. 111 CFT). 
 
The fourth group concerns measures of information, mediation, and ordering the 
return of the child from unlawful custody. 
 
Under current Polish law, there are no provisions concerning the role of child 
protection services specific to cross-border separations. 
 

3.2. Private International law 
Before Poland’s accession to the European Union, the foundations of its domestic 
international private law were composed of two primary normative acts dating 
back to the 1960s: the Law on International Private Law (hereinafter the “DIP”) 
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and Title IV of the Code of Civil Procedure regarding the international civil 
procedure. A certain number of international multilateral and bilateral 
conventions complemented that regime. The entry of Poland into the European 
Union had a considerable impact on the sources of its international private law 
regime and incited a reform of its contents. 
 

3.2.1. Decisions interpreting the Brussels II-bis Regulation 
As predecessor to the Regulation Brussels II bis, the Brussels Regulation was in 
force in Poland for only 10 months—too short a period of time to establish a 
judicial practice and arouse an interest in the doctrine. Since March 1, 2005, the 
“Brussels II bis” has taken its place among the Polish sources of international 
law; judicial practices in applying that instrument are still being established, but it 
does not yet show any systematic tendencies. 
 
The research undertaken in the context of this study brought to light the 
Katowice appellate court case of May 15, 2009. That case raises questions of 
interpretation of several Articles of the Regulation relative to the parental 
responsibility and custody rights of a Polish father residing in Ireland and his 
Polish child also residing in Ireland. The question was raised in the context of a 
divorce proceeding. To begin with, the Court emphasized that the court’s general 
jurisdiction at the child’s place of residence was optional (Art. 8 §1) in parental 
responsibility matters. According to the court, the term “habitual residence” must 
be interpreted as the place where the child’s main centre of live and relations are 
found, more precisely, the centre of his existence. According to the facts 
presented to the Court, the child’s “centre of existence” was in Ireland, where the 
child lived with his father and was receiving and education. Yet, given the 
optional character of the courts’ jurisdiction there, the appellate court held that 
Article 12 §1 of the Regulation confers upon member-state jurisdictions seized of 
divorce, separation, or annulment requests the power to rule on any question 
relative to parental responsibility “where (a) at least one of the spouses exercise 
parental responsibility and (b) the competence of that jurisdiction was accepted 
expressly or in any other unequivocal manner by the spouses and by the 
titleholders of parental responsibility at the time at which the jurisdiction was 
seized, and that it is in the superior interest of the child. Under the facts of that 
case, the appellate court considered it necessary to study whether the (Polish) 
divorce judge’s power to rule on parental responsibility met the conditions of Art. 
12 §1 of the Regulation, especially the interest of the child. 
 
The moment at which jurisdiction is accepted must be interpreted from the point 
of view of Polish procedural law (lex processualis). Thus, the Court held that at 
the moment it was seized, the positions of the parties as to jurisdiction could only 
be expressed by the plaintiff, and that the acceptance of the jurisdiction by the 
other parties could take place later in the course of the procedure. Therefore, the 
moment of acceptance of the court’s jurisdiction must be interpreted as the first 
moment at which that acceptance could be examined in a legally binding manner 
(that moment being for the plaintiff the date of the filing of the action and, for the 
defendant, the date his answer was filed). The acceptance of jurisdiction 
formulated in this way at the opening of the proceeding must be considered as 
legally binding and irrevocable, conforming to Art. 1097 CPC. Consequently, a 
subsequent change of attitude of the defendant as to the jurisdiction of Polish 
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courts could have no effect, nor lead to a renunciation of/refusal to exercise 
jurisdiction. 
 
As for the need for links between the divorce request and questions of parental 
responsibility, the Court indicated that in Polish law (Art. 58 CFT), the divorce 
judge is required to automatically rule on ways of exercising parental authority 
after the divorce. A recurring reference to domestic law for the purposes of 
interpreting the Regulation, visible in this case raises some doubts as to the 
principle of autonomous interpretation of community law.  As a potential source 
of inconsistent interpretation, such an approach risks bending the Regulation to 
the tone of national law, which could weaken the Regulation’s utility and unifying 
objective. 
 
The appellate court interpreted the competence of the divorce judge (the Polish 
judge) as conforming to the interest of the child. This position is justified by the 
fact that both of the child’s parents are Polish nationals. The court deduced that 
“it will be beneficial for the child that the question of parental responsibility be 
resolved, not only on the basis of Polish law, but also in conformity with the 
cultural norms and customs familiar to the parents and the child, especially in 
light of the fact that the permanent residence of the child with is father in Ireland 
was the result of an emigration for economic reasons.” The interest of the child is 
interpreted here as a need for legal, intellectual, and cultural proximity to the 
country of his nationality. Witness the endeavour to strengthen its interpretation 
by emphasizing the weakness of the ties between the child and his member-state 
of habitual residence (“emigration for economic reasons”). However, the Court 
seems not to want to analyze in depth the degree of socio-cultural attachment 
the child has with his habitual residence (the duration of time spent there, 
schooling, degree of linguistic integration, and the intensity of social ties are 
given no consideration). The ties flowing from the nationality of the child are 
presumed to be stronger. It seems reasonable to ask whether the notion of the 
interest of the child has been instrumentalized to justify the international 
competence of Polish courts and the application of its law. 
 
Given the relative “youth” of the Brussels II bis Regulation, a doctrinal analysis of 
its application has yet to come. The Polish doctrine seems not to have retreated 
enough to reveal potential faults in the functioning of this instrument or to 
suggest possible modifications or recommendations for a better application of it . 
For these reasons, any analysis of the impact of the Brussels II bis Regulation on 
domestic Polish law is limited at best. 
 
Nevertheless, certain contradiction between the text of the Regulation and 
internal rules of Polish international private law dating back to 1965 can already 
be seen. These contradictions have recently catalyzed a preparatory study into 
the general legislative reform of conflicts of laws and international civil procedure. 
 
We point out that Polish law as applied does not allow parents to conclude 
agreements on the modalities of exercising parental authority. However, such 
agreements concluded in other member states must be recognized and executed 
in Poland by virtue of Article 46 of the Regulation. Supposing that Polish law 
remains unchanged, Polish pleaders will feel inevitably disadvantaged vis-à-vis 
their European counterparts whose wishes enjoy greater value in family disputes. 
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Otherwise, Polish law as applied does not consider the right to maintain personal 
contacts with the child to be a part of parental authority. It seems, however, that 
the Brussels II bis Regulation will apply to decisions prohibiting personal contacts 
pronounced in application of Polish rules . 
 
Finally, the application of the Regulation’s Article 19 on litispendance raises 
certain questions. Current Polish law ignores this concept. Article 1098 CPC 
makes no accommodations for situations of litis pendens before a foreign court. 
For the time being, it appears that the introduction of a litis pendens mechanism 
into the Polish legal system and its application by judges will take time. 
 

3.2.2. Decisions Interpreting International Conventions 
a) The 20 November 1989 Convention on the Rights of the Child 
 
In a case handed down on December 12, 2000, the Polish Supreme Court ruled 
that the notion of the interest of the child employed in the texts of the 
Convention on the Rights of the Child of November 20, 1989, the 25 October 
Convention of 1980 on Civil Aspects of the International Child Abductions, and in 
other normative instruments constituting Poland’s normative internal legal order, 
has the same legal tenor in all of those instruments. Recalling the settled case-
law according to which all the legal provisions of the Convention on Rights of the 
Child must be interpreted in light of the superior interest of the child, the Court 
noted that the same principle is applicable to the resolution of disputes regarding 
visitation rights (Articles 5 and 21 of the Hague Convention on Civil Aspects of 
International Child Abductions) and regarding questions on the revocation of 
parental rights in the case of abuse (Article 109 § 1 CFT). Having the same legal 
tenor, the notion of the best interest of child must be analyzed according to the 
following parameters: the judge seized must determine whether the substantive 
and moral living conditions of the minor guarantee him a proper development; he 
must evaluate the attitude of each parent with respect to the child, their mutual 
relationships, as well as the qualifications (and predispositions) of each parent for 
the raising of the child. 
 
The link between the Convention on the Rights of the Child and the Hague 
Convention on Civil Aspects of International Child Abductions has also been 
underscored by the Supreme Court case of January 16, 1998. According to the 
Court in that case, the dispositions of the Hague Convention form part of the 
national legal order and have direct effect in the Republic of Poland, taking 
account of its liaison with the Convention on the Rights of the Child. 
 
b) The Convention of 5 October 5 1961 Concerning Powers of Authorities and 
the Law Applicable in Respect of the Protection of Minors 
 
The research undertaken for the purposes of the present study has not revealed 
the existence of the jurisprudence we set out to find. We note, however, that the 
Hague Convention of October 5, 1961, binding Poland since July 25, 1993, 
imposes a “perturbing” conflict rule upon the Polish legal order. This instrument 
would apply the law of the minor’s country of habitual residence to the devolution 
of parental authority, whereas the domestic Polish conflict rule would apply the 
child’s national law in the same scenario. By virtue of Article 91 §2 of the Polish 
constitution instituting the principle of supremacy of international treaties , the 
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potential conflict between the Conventional norm and that of the internal private 
international law is resolved in favour of the former, pre-empting the applicability 
of the internal rule in the relationships between Poland and the Convention’s 
signatory countries. 
 
c) The 25 October 1980 Convention on Civil Aspects of International Child 
Abductions 
 
On January 16, 1998, the Supreme Court had the occasion to rule on the 
application of Article 13 “b” of the Convention, authorizing judicial and 
administrative authorities of the seized state to oppose the return of the child 
“where there exists a serious risk that the return of the child would expose him to 
a physical or mental danger, or in any other way place him in an intolerable 
situation.” The Court insisted on the fact that the application of Article 13 “b” 
required an exhaustive evaluation not only of the psychological consequence that 
a return would inflict upon him (such as the father’s wish to subject the child to a 
psychiatric medical assessment), but also of the emotional consequence of the 
return on the child’s person, taking account of the child’s age, life experiences, 
current living conditions, and degree of integration into the country of his current 
residence. In order to evaluate whether the return risks placing the child in an 
“intolerable situation”, one must compare the child’s current situation to that 
awaiting his return, in light of all pertinent circumstances (e.g. a continuation of 
schooling, a guaranteed place to sleep, an scholastic adaptation to the child’s 
personal particularities such linguistic knowledge and speech impediments, if 
any). The opinion of the child must also be taken into account if his level of 
maturity permits. Failing such an opportunity, the evaluation of an eventual 
change in the child’s environment requires the participation of a psychological 
specialist as the judge is not qualified to make the determination on his own. 
 
For the last five years in Poland, the question of executing orders for the return of 
a child founded upon the Hague Convention have required several interventions 
of the European Court of Human Rights. In each case, the Court held that Poland 
had neglected its affirmative obligation to take all reasonable measures for the 
execution of return orders, condemning Poland under Article 8 regarding family 
life. In H.N. v. Poland, a Polish mother brought her children back to Poland in 
violation of the Norwegian father’s custody right. The internal proceeding to 
execute the return order lasted 3 years, 7 months, and 6 days. Under Article 6 of 
the European Convention on Human Rights, the Court recognized that the 
competent national authorities must act with exceptional diligence so as to ensure 
a speedy procedure, and held that the Polish authorities had neglected that 
obligation. As for Article 8 of the convention, the Court reiterated that it imposes 
on the state a certain number of positive obligations, including the duty to ensure 
a parent’s right to be reunited with his child. It added that the positive obligations 
of Article 8 ECHR providing for the parent’s reunion with his child must be 
interpreted in light of the Hague Convention of 1980, especially when the 
defendant state is a signatory to the treaty. In effect, the court noted numerous 
unjustified delays and periods of inactivity. The argument of the Polish 
government concerning difficulties locating the child was not accepted in defence 
of the excessively long procedural delays. In sum, the court concluded that the 
father’s right to family life had been ignored. 
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The problem of procedural delays imputable to Poland in its execution of orders to 
return the child was also the basis of Poland’s condemnation under Article 8 in the 
P.P. v. Poland case of January 8, 2008.  
 

3.2.3. Domestic International Private Law 
 
Information on the domestic international private law is presented in the Annex. 
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SPAIN 

1. SYNTHESIS 
 
The basic principle in Spanish law is that separation and divorce modify the rights 
and obligations deriving from parental authority only where such changes are 
necessary to adapt the couple’s new situation to the needs of the children. In 
such cases, as a general rule, parental authority continues to be exercised by the 
parents, even after the separation or divorce. Thus, even when the custody is 
granted to one of the parents – custody being, in Spanish law, one of the 
attributes of parental authority – the other parent maintains his own right of 
supervision and vigilance over the raising of the child. If it is in the interest of the 
child (and the judge gives his approval), the parents may agree to allocate 
parental authority to only one of them. To that effect, the parents may agree on 
the exercise of parental authority through a “regulatory agreement” (convenio 
regulador), on the regulation of the separation or divorce. In this way, they can 
even agree to jointly exercise the different tasks and responsibilities that derive 
from parental authority. Nevertheless, in the interest of the child, the judge may 
decide that the tasks and responsibilities deriving from parental authority should 
be exercised fully or partially by one of the parents. In the event that the judge 
rules in favour of joint authority, he will specify – giving the reasons for his 
decision – the measures necessary for the custody arrangement, taking care not 
to separate the children from the couple. The judge will not rule in favour of joint 
authority where a criminal procedure is pending against one of the parents, based 
on a crime against the life, physical integrity, freedom, moral integrity, or sexual 
freedom of the other parent or of the children, or if he is guilty of domestic 
violence. 
 
One of the main consequences of the separation and of the divorce is the 
arrangement of a right of custody of the children. Indeed, in the vast majority of 
cases, it is necessary to decide which of the parents will take care of the child on 
a daily basis. Put differently, given that the parents have ceased to live together 
in the vast majority of separation and divorce cases, the relevant question 
becomes with which of the parents will the child live. As has been pointed out 
before, the couple may, in such cases, reach an agreement on the exercise of the 
right of custody. In case of disagreement, the judge will examine the allegations 
of the parties and the evidence submitted, as well as the nature of the 
relationship between the two parents and between the parents and the children. 
He will also consult the prosecutor and will hear the children, if they are of 
sufficient discernment (usually where the child is at least 12 years old). In 
addition, before adopting measures concerning custody, the judge may – either 
on his own initiative or upon request of one of the parties – ask for the opinion of 
a sufficiently qualified expert on the appropriateness of the proposed 
arrangement. Judicial measures concerning the allocation of custody must always 
be oriented in the best interest of the child.  
 
In principle, whether one of the parents intends to establish his residence abroad 
is not decisive in the custody allocation. However, the judge may take into 
consideration whether moving abroad may have a serious negative impact on the 
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interests of the child (living conditions, education, intellectual development, 
affective, etc.). 
 
Whatever the custody arrangement, the parent who is not granted custody has a 
right of visitation and communication with the child. The judge will determine the 
place and how this right is to be exercised. He may limit or suspend the visitation 
right in two cases: in the event of “serious circumstances”, or where there has 
been a failure to fulfil the duties stipulated by the judicial decision. 
 
The age of the child and his level of discernment are factors to bear in mind when 
deciding on the visitation arrangement, since the judge is obliged to consider the 
wishes of any child showing sufficient discernment (and, in practice, whenever he 
is at least 12 years old) – even though he is not obliged to follow the child’s 
opinion. If the child is very young, the judge must consider whether the parent 
who has been granted a visitation right is sufficiently capable of maintaining the 
rhythms of the child’s life (washing, sleeping, eating, etc.). Once the child 
reaches the age of majority, courts tend not to rule in great detail on the 
visitation arrangements, preferring instead to leave it to the parents and the 
child. In the interest of the child the judge may also confer a right of visitation 
and communication upon the grandparents. The “regulatory agreement” on the 
separation or divorce of the parents can also concern the visitation and 
communication arrangement of the children with the grandparents, in the interest 
of the child. The judge will approve the agreement unless it harms the child or 
causes serious inconvenience to one of the parents. 
 
The superior interest of the child is the cornerstone of the system providing for 
children in cases of crisis between the parents. Despite the fact that the interest 
of the child is a recurrent concept and is “diagonal”, so to speak, in several 
domains of Spanish law (civil, administrative, criminal), it is a principle that is 
indeterminate or abstract, which only attains its true dimensions when applied to 
real cases. Before ruling on custody, the judge shall hear the child who shows 
sufficient discernment (where the child is at least 12 years old).  
 
The child protection authorities play an important role in preserving the best 
interest of the child, particularly in cases of marriage crises where there is a 
danger or possibility of child abandonment. The situation termed “of danger” 
arises before abandonment (desamparo) and is characterized by the fact that 
child protection authorities may intervene even though they neither possess 
custody rights nor are charged with the guardianship of the child. 
 
The Spanish Autonomous Communities are allowed to legislate on the protection 
of minors and many make use of this competence, particularly by creating legal 
frameworks for the activities of the child protection services. The agencies 
competent for child protection in the different Spanish regions are by law vested 
with the guardianship of minors who are in danger or have been abandoned. 
These entities must adopt any necessary measures of protection, particularly 
those concerning child custody, informing the prosecutor and the parents or 
guardians. Outside cases of abandonment, the child’s parents may seek the child 
assistance of protection agencies if they are not able to exercise custody due to 
serious circumstances. Finally, these state entities may, where necessary, 
assume custody of the child by court order. When the state entity is attributed 
the right of custody, parental authority is suspended.  The child protection 
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services will exercise the right of custody by means of either a foster family 
(chosen by the protection service itself), or of a specialized institution of foster 
care (in such cases, the care is the responsibility of the director of the institution 
where the child is placed). In every instance, the best interest of the child must 
be preserved in such a way that custody of the siblings, to the extent possible, is 
granted to the same entity, and that an eventual reintegration into the original 
family is possible. The document formalizing foster care must include visitation 
arrangements in respect of the child’s family. Even though overseeing the child’s 
situation is the responsibility of the prosecutor, the state entity is not relieved of 
its responsibilities concerning child protection. These entities are obliged to offer 
immediate relief to minors where such help is needed.  
 

2. SOURCES OF LAW 
Details regarding the sources of law are included in the Annex. 
 

3. NATIONAL REPORT 

3.1. Substantive Law 

3.1.1. Exercise of Parental Rights 
A. Parental Rights 
 
The Spanish Civil Code (“CCE”) regulates parental authority (primarily at Articles 
154 to 171), the right to custody (primarily at Article 92), and the right to 
visitation (primarily at Articles 90 and 94); it expressly prescribes the possibility 
of allocating visitation rights to grandparents (Article 160 CCE). 
 
a)  Parental Authority and Right to Custody 
 
Parental Authority 
 
In Spain, parental authority is primarily regulated at Article 154-171 of the CCE. 
The essence of parental authority is described at Article 154 according to which 
the parents are required to watch over their children, to provide for their needs, 
to furnish them with an education and upbringing, to represent them legally, and 
to administer their belongings. 
 
Parental authority is a legal effect flowing ex lege from paternity and maternity. 
The doctrine defines parental authority as the ensemble of rights and duties owed 
by parents towards their child and that child’s estate. Spanish law in this regard 
has undergone an evolution since the 1980s.  In effect, until that time parental 
authority was generally thought of as a power of the parents over the children, 
whereas the modern conception is that this authority must be exercised in the 
interest of the child. The doctrine emphasizes that the language used by the CCE 
in reference to parental authority (patria potestad) is not always clear or 
consistent  because it is difficult to distinguish between that which is called 
“parental authority” in the law and that which is known in practice as “custody” 
(guarda y custodia). In practice, the Spanish Supreme Court distinguishes 
parental authority from custody, pointing out that the latter is only one of the 
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attributes of the former . Accordingly, custody has the primary objective of 
empowering the parent to “look after the child and reside with him”, “to remain 
by his side” (Article 154 CCE): 
  
“Under Article 154 CCE in its current form…and by its application to the case at 
hand, parental authority includes, among other duties and privileges towards the 
children, the right to watch over them and keep them at one’s side, expressions 
that refer without any doubt to the right of custody, the object of the instant 
underlying action” (our emphasis). 
 
Quid in case of a matrimonial crisis? The principle is that separation and divorce 
bring changes to the rights and obligations flowing from parental authority only to 
the extent that those changes are necessary to adapt the new situation to the 
needs of the children. Thus, even where the right to custody is allocated to one of 
the parents (see Part a.2.), the parent who is not entitled to it retains his right of 
control over the manner in which the child is raised. When it is judged acceptable 
for the child (and where the judge gives his authorization), the parents can agree 
upon the allocation of parental authority to only one of them (Articles 90 and 92 
CCE) . In situations of so-called “ordinary” divorces (either where there is no 
reason to revoke parental authority from one of the parents such as for reasons 
of domestic violence), parental authority continues to be exercise jointly by both 
parents. This is not the case with the right to custody, which can be subject to 
modifications (see Part a.2 below). 
 
The Right to Custody 
 
Where the parents reside together, both parents exercise parental authority and 
custody jointly. However, although in cases of separation or divorce (as stated at 
part a.1) the goal is to have no impact upon parental authority (of which custody 
is only one attribute), it is often necessary to set new rules as to the exercise of 
custody. Given that in the large majority of cases, parents stop living together, 
the acute question is to decide with which parent the child should live. 
 
Subpart 4 of Article 92 CEE allows parents to mutually agree upon the exercise of 
their parental authority in a “regulatory agreements”. Subpart 5 provides that, in 
the context of such an agreement (or of an agreement reached during the judicial 
proceeding) the parents can agree to jointly exercise parental authority. 
However, the CEE also provides for the possibility of judicial intervention whereby 
the judge can, in the interest of the child, decide that parental authority (and, in 
this case custody) will be exercised fully or partially by one of the parents. When 
the judge decides upon joint parental authority, he stipulates in his reasoning the 
measures necessary to the implementation of the custody established, taking 
care not to separate siblings. Joint custody cannot be granted where a criminal 
proceeding is pending against one of the parents for a crime against the life, 
physical integrity, freedom, moral integrity, or sexual freedom of his partner or 
the children. The same goes for cases of domestic violence (Art. 92 al. 7 CCE). 
 
Before taking a decision as to the allocation of the right to custody, the judge 
evaluates the allegations of the parties and the evidence provided, as well as the 
state of the relationship between the two parents, and between the parents and 
the child. The judge is also required to consult the prosecutor (Ministerio Fiscal) 
and to hear testimony from a child having an adequate level of maturity (usually 
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children at least 12 years old).  Hearing the child occurs upon the request of the 
prosecutor, the parties, members of the legal team, or the child himself (Art. 92 
al. 6 CCE). Judicial measures concerning the allocation of custody rights must be 
taken in the interest of the child. Moreover, before adopting custody measures, 
the judge can, automatically or upon the request of a party, seek the advice of 
duly qualified specialists as the appropriateness of the regime to be adopted. 
 
As a matter of principle, the fact that one of the parents has the intention to 
establish his residence abroad is not a decisive element in the allocation of the 
right to custody. However, the judge can take account of that element where the 
relocation of the child to another country risks seriously harming his interests, 
especially with reference to his living conditions, education, and emotional and 
intellectual development.  
 
b) Right of Visitation 
 
Article 94 CCE provides that the parent to whom custody is not grated will benefit 
from visitation and communication rights with the children, as well as the right to 
enjoy their company. 
 
The judge will determine the place and parameters of the exercise of that right. 
He can limit it or suspend for two reasons: in case of “serious circumstances” and 
in case of “serious or reiterated non-fulfilment” by the parent in question of the 
duties imposed by law. 
 
Article 90 CCE provides that the “regulatory agreement” of the separation or 
divorce can contain arrangements bearing on the parameters of visitations by the 
parent not entitled to custody, and the children’s’ communications with their 
grandparents, in light of their interests. The same Article stipulates that the judge 
will usually approve the agreement except where it is damaging to the children or 
seriously harmful to one of the parents. If the parties propose a visitation and 
communication arrangement for grandchildren vis-à-vis their grandparents, the 
judge will be able to approve it after hearing the grandparents and obtaining their 
consent. If the judge refuses to approve an agreement concluded by the spouses, 
he must explain why and give the spouses a chance to submit a new agreement. 
Conforming to Article 160 CCE, the judge can also pronounce a right of visitation 
and communication favouring the grandparents founded upon the interest of the 
child. One of the elements that must be considered when establishing the right of 
visitation is the age of the child, especially if he has a sufficient degree of 
discernment (usually after age 12 years), because the judge must take account of 
his desire although there is no firm obligation to follow it if the judge decides that 
another arrangement would better conform to the child’s best interest.  In the 
case of very young children, the judge will take account of the problem posed by 
a change in the child’s place of night-time residence and evaluate whether the 
parent entitled to visitation rights is apt to respect the child’s habitual life 
rhythms.  When the child reaches the age of majority, courts tend not to rule in 
too detailed a fashion on the visitation conditions, preferring to let the parents 
and the child make their own arrangements. Thus, the Tribunal Provencal de 
Barcelona abstained in a 2004 decision  from fixing the modalities of visitation 
concerning a child aged 16 years on the ground that it would be completely 
unnecessary to oblige the child to vacation with his mother against his own will. 
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Spanish courts also take account of the school vacations (Christmas, New Year, 
summer). During vacations the judge will divide the child’s time half-and-half 
between the parents. If one of the parents works during one of these vacations 
(or announces in advance that he will not be available), the child will vacation 
then with the other parent. If the parents have no other obligations (such 
professional), the division will be determined mathematically. It is possible to 
establish a vacation regime that functions by year (even numbered years with 
one parent, odd numbered years with the other). 
 
Important problems can arise where the parents live in different places. The 
greater the distance between them, the more difficult it is to find an 
arrangement. Indeed, travel expenses complicate the arrangement of an 
equitable visitation regime, often due to when school vacations fall and especially 
where the parents live in different hemispheres.  
 
Outside of those school vacation periods, the visitation regime is normally defined 
according to the following rules: 
 
During the school year, we note that it is increasingly permitted for the parent 
not entitled to custody to have the child on afternoons during the week. 
According to the doctrine, this permits the parent to have a continuous 
relationship with the child, which is beneficial to them both. 
 
On weekends (normally from Friday after school until Sunday evening), the 
tendency is to alternate weekends with the parents when possible. However, in 
many cases, the division is irregular, with one parent keeping the child two out of 
every three weekends, or three out of four. 
 
On isolated holidays that fall during the school week, the tendency is to rotate 
custody between the parents (in the case of a 3-day weekend the child stays with 
the parent who would normally have had custody of the child for the weekend in 
question). The judge can take account of the possibility for a parent who has a 
birthday or religious holiday to be with the child during those times. 
 
Finally, in special cases, such as with marines and soldiers who often find 
themselves obliged to live abroad), the judge will consider the time spent in 
Spain when allocating the visitation days. 
 
In difficult cases involving parents living in two different countries, the courts can 
adopt different measures. For example, when the mother entitled to custody 
moves to a far away country, requiring a modification of the visitation travel 
regimes, the judge can decide to reduce the frequency of the visits and impose 
upon the mother an obligation to see to the transport of the child. In an 
aforementioned 2004 case presented before the tribunal de Caceres , it was 
decided that, in light of the distance that would separate the parents’ residences, 
it was necessary to modify the parents’ pre-existing regulatory agreement and 
establish a new regime concerning all visitation parameters and travel expenses. 
 
It must be pointed out that the right to visitation is granted without regard to the 
facts that caused the parents to separate. Nevertheless, there is the possibility 
(restrictively applied) of limiting or revoking the visitation rights where the child’s 
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physical or mental integrity is in danger. Finally, care must be taken not to bring 
moral or emotional harm to the child.  
 
Sometimes the parent not entitled to custody can seek an expansion of the right 
to visitation in order, for example, to spend time with the child during the week 
every other weekend. This is justified if the so-called “normal” visitation regime is 
insufficient (for example, for professional reasons or when a visitation regime of 
every other week does not allow the parent to correctly carry out his obligation to 
take care of the child). When such a request is examined, the judge will take note 
of the child’s age. When dealing with very young children not enrolled in school 
(or even children who have just begun their education), the granting of 
supplement visitation rights can be granted. However, where the child has 
obtained a more advanced age, the child’s social ties and extracurricular activities 
may weigh against expanding the visitation regime. When the parent entitled to 
custody must be absent one or several nights per week for professional reasons, 
the other parent can be granted a right of visitation with the child during those 
absences. 
 
If the parent not entitled to custody lives abroad or in a distant city preventing 
the weekend visitation right granted by the court, the judge can award prolonged 
visitation rights during long vacations. However, such a measure most not conflict 
with the right of the parent entitled to custody to spend vacations with the child. 
 
Another question can arise in such a case: can the parent entitled to custody 
request that visitations with the other parent not take place abroad, but in the 
child’s country of residence? An affirmative answer to this question would require 
the distant parent to systematically travel internationally and to incur the 
associate expenses. In practice, such a restriction would be justifiable only if 
there is a risk of abduction of the child. 
 
In a case decided by the tribunal de Pontevedra, custody had been awarded to 
the mother who had moved to the United States against the wishes of the father. 
The court held that so long as the mother had furnished the children with 
necessary care and attention, permitting them to enjoy stability on all levels, the 
father had violated the decision awarding custody to the mother and had 
transferred the children to another country, thereby preventing the mother from 
exercising her right. This demonstrated a risk of abduction. Then came the 
question of the father’s right to visitation. The court decided that both the 
distance cost of an airplane ticket prevented the father from travelling to the 
United States on the weekends corresponding to his visitation rights. It was thus 
necessary to adapt the visitation regime to the new situation. The court decided 
that visitation rights were be allocated to the father according to the following 
parameters: 1) The first three quarters of summer and Christmas vacations, 
giving at least 20 hours advance notice to the mother. The mother’s time with the 
children would be the fourth quarter of the vacation, unless her own time off work 
coincided with the first part of the children’s vacation, in which case the order 
would be subject to change with at least 2 months advance notice to the father. 
2. The father would be allowed to visit the children during weekend travels to the 
United States, from 9am on Fridays and 8pm on Sundays, at which time he must 
return the children to their mother. 3. The father would be allowed to bring the 
children home to Spain during summer and Christmas vacations, or two times per 
year in strict compliance with the following parameters: a. He would not be 
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permitted to bring them to Spain before the second vacation period during which 
the father effectively exerts his visitation right. The first time that he would travel 
to the U.S.A., the father would not be permitted to remove the children from their 
city of habitual residence; b) he would not be permitted to take the children to 
any country other than Spain; c. He would be required to communicate in 
advance his intent to bring the children to Spain to the mother as well as to the 
judge who may take necessary measures to prevent the children from leaving 
Spain and to guarantee their return to the United States at the end of the allotted 
visitation period; d) Travel expenses for bringing the children to Spain would be 
borne by the father and the cost of returning them to the U.S.A. would be borne 
by the mother. If the father were to wish to bring the children to Spain an 
additional time, them he would be required to finance that supplemental travel; 
e) The mother would be required to communicate to the father at the beginning 
of the school year the dates and duration of the vacations during which she would 
also have time away from work so that the father would know the dates of his 
visitations. 
 
We must also add that, despite the fact of using the common parlance of 
“visitation right”, such a right also includes the possibility of communicating with 
the child. That communication can take place by phone, letter, email, etc. In the 
2004 decision of the Caceres court cited above, the court decided that “the father 
could communicate with his child by telephone, mail, and email, without any 
limitation and that the mother must respect the confidentiality of those 
communications”. 
Finally, we wish to point out that the visitation regime is subject to modification in 
order to take into consideration changes in circumstances, such as the age of the 
child. Circumstances giving rise to a change in the exercise of visitation rights 
must be “essential” in seriously frustrating the purpose of the prior decision so as 
to render it useless and inadequate. 
 
B. Rules or Special Practices in Cross-border Separations 
 
In principle, the cross-border character of a separation or divorce has no decisive 
influence per se on the allocation of the right to custody. In effect, all things 
considered, the cross-border element must be examined in light of the 
penultimate factor—the interest of the child. 
 

3.1.2. Interest of the Child 
A. The Notion of “Interest of the Child” and its Role 
 
The superior interest of the child is the core notion around which judges organize 
the lives of children in situations of crisis between the parents. Certain authors go 
so far as to say that the interest of the child “is the sole parameter” to take into 
account, all other elements (such as the duty to hear testimony from children of 
adequate maturity and in all cases from children aged at least 12 year under 
Articles 92.2 and 154 CCE, the duty to consult experts, and to consult the 
prosecutor under Article 92.6 CCE), serving only to define or identify the said 
child’s interest. Not only must the parents respect the interest of the child within 
the terms of their divorce or separation “regulatory agreement”, but so must the 
judge charged with identifying the child’s interest. However, despite the 
omnipresence of the interest of the child in several matters regulated by the CCE 
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and other legal texts, it is an indeterminate and abstract principle that finds its 
real contours only when applied to a concrete case. Spanish law provides that 
before ruling on custody, the judge must hear a child who has an adequate 
degree of discernment (whenever the child is at least 12 years old). The judge 
determines the degree of discernment taking into account all of the facts of the 
case . The right of the child to be heard is important; to ignore the child’s opinion 
in a case concerning him could constitute a violation of Article 24 of the Spanish 
Constitution that guarantees individual procedural rights. The opinion of the child 
is heard, but it is the judge who ultimately decides whether that opinion indeed 
coincides with the child’s best interest. Thus, Spanish law positions the interest of 
the child as a “point of reference”. 
 
B. Decisions interpreting the interest of the child 
 
The tribunal de Barcelona refused to modify the custody regime initially awarded 
to the mother on the ground that the interest of the child did not justify 
modifying a longstanding well-established situation unless objective 
considerations so required. 
 
The tribunal de Toledo emphasized that the will of the child is an essential 
circumstance able to justify a change in the custody regime. It is imperative, 
however, that the child’s will be autonomous and firmly decided, independent of 
foreign and capricious influences and of temporary preferences that do not 
correspond to a legally guaranteed interest. 
 
The tribunal de Barcelona refused a father’s request for custody of his child. The 
father founded his request on the fact that the child (aged eleven years) had 
manifested his intent to live with him. The court pointed out that the wishes 
manifested by the child are not a determinative element because it must be 
evaluated with regard to the totality of the circumstances. In the case at hand, 
the father worked in the security industry, which required his absence from home 
several nights per week during which time the child would be under the 
supervision of his 19 year-old brother. For that reason, the court refused the 
request. 
 
The constitutional court  held that the joint custody allocated to the two parents 
favours the close and necessary relationship between the child and each parent 
[in such a manner that] the child feels as much at home with the mother as with 
the father and feels the presence of each parent at all times. 
 
C. The Influence of the Cross-Border Element in a Divorce or Separation 
 
As stated above, the cross-border character of a separation or divorce in Spain 
has no decisive influence per se on the allocation of custody. In effect, all things 
considered, the extraterritoriality must be examined in light of the primary 
element of the interest of the child. 
 
In a 2000 decision, the tribunal of Castellon ruled in favour of maintaining in 
Spain the custody award in favour of the father of an 11 year-old daughter whose 
mother, following a divorce from the father, decided to move to Germany. 
Parental authority belonged to both parents. According to the court, the child was 
perfectly adapted from an emotional point of view to her schooling in Spain and 
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preferred to remain in the country of her family, friends, and social environment. 
She enjoyed an evident stability there and manifested her will not to live in 
Germany. The award of custody to the mother could disrupt that balance because 
the departure abroad could cause anguish. The court added that it had no reason 
to disdain the mother’s decision to relocate, but merely felt that such a 
fundamental change of circumstances could lead to social difficulties and the 
dangerous uprooting of the child from her milieu. 
 
In another case, the Barcelona court ruled that the temporary transfer of children 
to the Dominican Republic did not constitute an adequate ground for granting a 
motion to modify the modalities of custody because a psychological evaluation 
found that the children were emotionally stable and had an adequate and 
harmonious emotional relationship with both parents. The experts consulted 
found that the mother was completely capable of continuing the integral attention 
given to the children—she had no professional obligations turning her away from 
the caretaking of her children aged 7 and 9 years—despite the necessary period 
of adaptation to their new surroundings. Thus, the court confirmed that the 
mother would remain entitled to custody. In this particular case, the court took 
note of the fact that the departure to the Dominican Republic would be 
temporary. 
 
In a case decided by the Tribunal de Pontevedra, a mother had moved with her 
children to the United States against the father’s wishes. The court held that so 
long as the mother had furnished the child with the necessary care and attention, 
permitting them to enjoy stability on all levels, the father had not obeyed the 
judicial ruling allocating custody to the mother and had removed the children to 
another country thereby preventing the mother from exercising her custody. In 
these circumstances, the tribunal decided that it was not possible to rule that the 
mother’s relocation to the United states deprived the children of their relationship 
with their father (for whom it was possible to establish a visitation regime), 
because the mother had not arbitrarily and unlawfully violated her duties has the 
father had done. (The mother had relocated to the United States, her country of 
origin and the residence of her parents, initially to escape the physical and 
emotional abuse to which she had been subjected, and eventually remained there 
to give her children a better life after winning custody.) The court underscored 
the need to modify the visitation regime adapting it to the new situation. To do so 
required taking account of the conflict between the mother’s right to remain in 
the USA with the children and the father’s right to visit and spend time with them 
with no obstacles other than distance, in accordance with the interest of the 
children. 
 
As it stands, and as the doctrine confirms, when it comes to a change of domicile 
of the parent entitled to custody that in turn requires a change of domicile of the 
child, the judge will consider the possible repercussions, positive and negative, of 
the change for the child.  If the purpose of the change is to distance the child 
from the other parent (such as for vengeance or blackmail), that parent can 
appeal under Article 156 CCE to have the case re-examined in light of the 
superior interest of the child. 
 
Spain has amicable regulatory procedures for family conflicts—the 
aforementioned “family mediation”.  Where federal law does not control, several 
Spanish regions (comunidades autonomas: CCAA) have adopted laws regulating 
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this type of procedure. These regional laws are not homogenous as relates to 
questions that can be submitted to family mediation. Although child abduction is 
not specifically mentioned, is not excluded that in certain cases this type of issue 
can be submitted to mediation. For example, Article 3 of the law on family 
mediation for the Canary Islands provides that conflicts subject to mediation are, 
among others, those concerning “parental authority, custody, and visitation 
parameters.” The law on family mediation for the Baleares Islands does not list 
issue to be submitted to mediation, but merely prescribes (in Article 8 al 2) that 
such issues must “necessarily concern matters of civil family law that are 
available to the parties and otherwise subject to national court jurisdiction” 
which, at first glance, does not seem to exclude questions of domicile changes. 
The Observatory of Private Law of Catalonia has proposed its own reform of the 
law on family mediation characterized by an expansion of the matters able to be 
submitted to family mediation. Included among those matters are conflicts 
derived from the exercise of parental authority and custody with a specific 
reference to joint custody, and family conflicts concerning various court orders”. 
According to Article 2.1 of the proposed reform, family mediation concerns any 
conflict falling within family law and subject to court control, notably: 
 

– Conflicts bearing on the exercise of parental authority and custody 
regimes for children subject to joint custody, 

– Conflicts bearing on communications between parents and children, 
grandparents and grandchildren, and other close relatives,  

– Issues subject to an agreement between the parties in family crises with 
connections to more than one jurisdiction. 

 
Currently, there is no official instrument for measuring the relative importance of 
family mediation in the different Spanish CCAA regions, or of cases in which this 
procedure has been used to resolve child abduction matters. 
 
Article 18 of the Spanish Constitution guarantees the right to family intimacy and 
privacy. Article 2 of Law 1/1982 of May 5, 1982 on the Civil Protection of the 
Right of Privacy, Intimacy, and Personality, provides that such protection will be 
delimited by the law and by social custom. The organic law 1/2004 of December 
28, 2004, (on integral measures of protection against violence against women) 
provides a series of measure that the court can take in protection of victims. 
According to Article 64 of that law, such measures include: 
 

– Removing the violent parent from the victim’s domicile, 
– Prohibiting going near the protected person and his domicile, 
– Establishing a minimum distance between the victim and the accused, 
– Prohibiting any form of communication with the protected individual. 

 
Outside of these situations, there is no specific permanent legal provision 
preventing the disclosure of information concerning the location of the unlawfully 
removed child. 
 

3.1.3. The Role of Child Protection Services 
A. Child Protection Services and their Functioning 
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The child protection authorities (called “administrative protection” as opposed to 
“judicial protection” in which the judge pronounces on the substance of the 
matter), play an important role in protecting the interest of minors, notably in 
cases of matrimonial crisis and child abandonment. Article 22 in fine of the Law 
on Civil Procedure (Ley de enjuiciamiento civil: “LEJ”) provides that the public 
entities mentioned in the LEJ are those designated by each Spanish autonomous 
Community and by the autonomous cities of Ceuta et Melilla, according to their 
respective regulation. Article 172 CCE provides that the competent public 
authorities in matters of the protection of minors in the different Spanish 
territories assume the ex lege guardianship of abandoned minors. The Article 
defines the term abandonment (desamparo) as any situation caused by the non-
fulfilment of duties imposed by law on the custody of minors, where those duties 
receive no necessary moral or material assistance. Those entities are required to 
adopt the necessary measures of protection concerning the custody of the minor, 
by informing the prosecutor or public ministry and the parents or guardians 
within 48 hours. When the public entity assumes guardianship, the normal 
parental authority or guardianship is suspended. The child’s parents can also 
seize the public entities, where the parents cannot, due to grave circumstances, 
exercise their custody. Finally, these entities can assume custody of the child by 
court order (see the next section). 
 
B. The Role of Child Protection Services during a Separation 
 
As we have said before, the public entities competent in matters of the protection 
of minors in the different Spanish territories assume the ex lege guardianship of 
abandoned minors (Article 172 CCE), or where a foreign child finds himself 
abandoned without his parents on Spanish territory. Public authorities also take 
custody for the necessary amount of time where the parents or guardians cannot 
take care of the child by reason of serious circumstances such as matrimonial 
crises. Finally, public entities for child protection can assume custody by way of 
court order. Custody will take place through a foster family or group home 
selected by the public entity with a director who looks after the child (Article 172 
part 3 CCE). Once the public entity obtains custody, the power of the parent is 
suspended. Article 172 part 4 CCE provides that when a child is placed, the public 
entity must continue to protect his best interest and look to eventually restoring 
the child to his proper family and to giving custody of his siblings to the same 
entity. Article 173 part 2 CCE provides that the document formalizing the foster 
family arrangement must set forth parameters of visitation for the child’s own 
family. It becomes the public ministry’s duty to see to the situation of the minor, 
but the public entity is not relieved of its responsibility (Article 174 CCE). Spanish 
law (organic law 1/1996 on the legal protection of minors) introduced the notion 
of “risk” to children in situations in family crises. Risk to the child emerges before 
his abandonment (desamparo) and is distinct in the sense that it does not 
necessitate that custody or guardianship be allocated to public authorities in order 
for them to act. The autonomous Spanish communities enjoy competence to 
legislate on the protection of minors. By virtue of Article 14 of the organic law 
1/1996, child protection entities are required to give their immediate attention to 
minors in need. 
 
C. The Influence of the Cross-Border Character of a Separation 
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In the case of matrimonial conflicts with a cross-border element, the child 
protection services can intervene to protect the child from abandonment or the 
unlawful removal from his habitual residence, as well as where necessary prior to 
the allocation of custody. 
 

3.2. International Private Law 
 
Spain has signed onto the following treaties: 
 

– The Hague Convention of May 10, 1961, on competence and applicable 
law in matters regarding the protection of minors, ratified on April 29, 
1987; 

– The Luxembourg Convention of May 20, 1980 on the recognition and 
enforcement of decisions regarding minors and the reestablishment of 
custody, ratified on May 9, 1984; 

– The Hague Convention of October 25, 1980, on international child 
abductions, ratified on May 28, 1987; 

– The United Nations Convention on Rights of the Child of November 20, 
1989, ratified on November 30, 1990; 

– The Hague Convention of Ma 29, 1993, on Child Protection and 
Cooperation in International Adoption, ratified on June 30, 1995; 

– Bilateral Treaty between Spain and Morocco of May 30, 1997, on judicial 
assistance, recognition, and enforcement regarding custody, visitation, 
and the recovery of minors. 

 

3.2.1. Decisions Interpreting the Brussels II-bis Regulation (“the Regulation”) 
The Brussels II-bis Regulation has not yet given rise to important case-law. Two 
decisions are worth noting: 
 
In a decision rendered on November 29, 2006, the Tribunal de Salamanque 
applied Article 12.1 of the Regulation in rejecting a mother’s argument contesting 
the visitation regime granted to the father in the context of her divorce request 
before a Spanish court. She had obtained custody of the child in a Spanish legal 
separation and had relocated from Spain to Holland with the child whereas the 
father had remained in Spain. During the procedure, the mother challenged the 
jurisdiction of the Spanish court on the basis of Article 15 of the Regulation 
arguing that Dutch courts had jurisdiction. (She invoked the principle of proximity 
that would permit Dutch courts to better address the psychological needs of the 
child). The tribunal rejected that argument holding that Article 15 of the 
Regulation is an exception permitting the Spanish courts to refer the affair to a 
foreign jurisdiction where it considers that jurisdiction to be better suited to 
decide the merits of the case, which was not true in the case at hand. The 
tribunal also founded its decision on the fact that it was the mother who had 
seized the Spanish court when introducing her divorce request, which constituted 
an express acceptance of its jurisdiction under Article 12 b) of the Regulation.  
 
In a judgment rendered on July 5, 2006, a Spanish criminal court rejected a 
request for the extradition to Argentina of a woman who bore a child to a man 
residing in Argentina. She had brought the child to Italy and established her 
residence there. The extradition request argued that by establishing her residence 
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in Italy, the mother had wrongfully prevented contacts from being had between 
the child and his father under Argentinean law. Moreover, it was noteworthy that 
the Italian courts had previously rejected the father’s request for custody of the 
child because “the child, an Italian citizen, was born and had always lived in Italy 
with the mother, the father…having abandoned the family before the child’s 
birth…had never had custody of the child nor contributed to his upbringing.” The 
Spanish court rejected the extradition request, holding that both the mother and 
the child were Italian nationals, that the child was born in Italy and had spent his 
first years there, that the father had abandoned the family in Italy before the 
birth of the child, that he had not taken responsibility for the child, and that the 
child was protected by the Italian court order as well as by international legal 
instruments in force in Spain, including the Regulation which permitted the 
recognition in Spain of the Italian decision. Finally, the court emphasized the fact 
that its jurisdiction, in this case, was determined by the child’s place of residence 
(Italy) and that the decision by the courts of that country to reject the father’s 
request is recognized in Spain, with the consequence that the extradition request 
could not be granted. 
 

3.2.2. Decisions Interpreting International Conventions 
b) The Convention of 5 October 1961 concerning Powers of Authorities and 
the Law Applicable in Respect of the Protection of Minors 
 
Three Spanish decisions warrant mentioning: 
 
In a decision on May 12, 2003,  the tribunal de Murcia held that the substantive 
law to be applied when allocating custody and establishing visitation regimes for 
minors is determined by the 1961 Convention, which provides for the application 
of the lex fori. Courts must also take into account the fact that the children are 
residents of Spain, without regard to their temporary visits to Morocco or to their 
Moroccan nationality. 
 
In a decision on December 15, 2004, the tribunal de Grenada took up the case of 
a girl born in Germany to a mother who was passing through there and who later 
abandoned the child in Spain (desamparo.) Given the child’s undetermined 
nationality, the Spanish court had to find some other criterion in order to 
determine the applicable law. Invoking the 1961 Convention, the court 
emphasized that instrument’s flexibility as well as that of Article 9.10 of the CCE, 
which sets the habitual residence as a subsidiary criterion. 
 
In a decision on March 11, 2005, the tribunal des Iles Baleares rejected the 
request of a mother whose children were declared by the Spanish child protection 
authorities to have been abandoned. According to the court, the rejection was 
justified by Spain’s broad interpretation of the “abandonment” notion deriving 
from its adoption of the 1961 Convention. 
 
 
c)  The 25 October 1980 Convention on Civil Aspects of the International 
Child Abduction 
 
The subject matter being extremely vast, in this section we mention only a few 
recent decisions. 
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Article 158 a. 3 of the CCE provides that the judge must rule on its own initiative 
or at the request of the child, a family member, or prosecutor on the necessary 
measures for avoiding the abduction of minors by a parent or a third person. That 
is, the judge must rule on a) prohibitions against leaving Spanish territory 
without the court’s consent, b) prohibitions against obtaining a passport on behalf 
of the child or using a passport already obtained, c.) subjecting any change of 
domicile to the court’s prior approval. 
 
In a decision on December 4, 2001, the tribunal de Barcelona held that in broadly 
interpreting Article 21 of the Hague Convention on Civil Aspects of International 
Child Abductions, that instrument allows for two categories of measures: one 
category concerning the recovery of minors taken in violation of the custody 
right, and the other concerning the organization of visitation arrangements in 
favour of the parent not entitled to custody (where, in that case, the father lived 
in Italy). 
 
In a decision on November 22, 2004 , the tribunal de Santa Cruz de Tenerife 
refused to order the return of a child from Spain to Venezuela because there had 
not been an illegal abduction of the child within the meaning of Article 3 of the 
Hague Convention. In effect, the mother was entitled to custody and therefore 
could decide the child’s place of residence. If the change of residence would 
violate the father’s visitation rights, the state seized must adopt pertinent 
measures but this does not mean that the child must be sent back to Venezuela. 
According to certain commentators, this type of decision could cause a violation 
of the visitation rights of parents not entitled to custody. To avoid this 
phenomenon, they propose making illegal a change of residence where such a 
change occurs in violation of a prohibition against changing residences and 
without the prior approval of the other parent or of the court . 
 

3.2.3. Domestic International Private Law 
Information on domestic international private law is presented in the Annex. 
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SWEDEN 

1. OVERVIEW 
 
Swedish legislation on guardianship and rights of custody is intended to protect 
the rights of the child. In this perspective, it is the rights of the child, rather than 
those of the parents, that must be satisfied. Thus, Chapter 6 of the Family Code 
(föräldrabalken SFS 1949:381), concerning these matters, takes care first to 
establish what are the rights of the child, namely: right to care, security and a 
good education, to be treated with respect and to not be subjected to physical or 
other mistreatment. In addition, the best interests of the child must always be at 
the centre of any decisions concerning him or her. In such decisions, other 
elements need to be taken into account: the risk of abuse, abduction and ill-
treatment; the child's need to maintain personal contact with both parents; and 
consideration of the child's own will if his or her maturity permits it. 
 
In Swedish law, minors (persons under 18 years of age) are under guardianship 
in the legal, economical and administrative realms (förmyndarskap guardianship), 
as well as in the realm of physical and psychological care (vårdnad guardianship). 
The guardians, both förmyndare and vårdnadshavare, can be – but are not 
necessarily – the child's adult parents. Guardianship can also be held by just one 
of the parents or by one or two other persons. Guardians are not required to 
reside with the child. 
 
Parents who are married when a child is born are automatically assigned joint 
custody of that child. In case of divorce, joint custody is in principle upheld, in the 
interest of the child's need to maintain personal contact with both parents. Thus, 
joint custody is the most common form of guardianship in Sweden. If the parents 
are not married at the birth of the child, exclusive rights of custody are assigned 
to the mother. However, the parents (whether or not they are cohabiting) can 
easily obtain joint custody by jointly applying for it. 
 
In case of separation or divorce, the parents can come to an agreement on 
custody arrangements. Social services assist the parents in establishing good 
communication between them in order to reach an agreement on custody. The 
legislator has opted to prioritise consensus for any decisions on rights of custody, 
residence of the child and rights of access. If there is no agreement on custody, 
the court will assign it by a ruling, after making one more attempt(s) at brokering 
an agreement between the parents. Statistics show that in cases of divorce, 
custody of the children is assigned by agreement between the parents in a 
majority of situations, without any intervention by the courts. 
 
Rights of access (umgängesrätt) can be granted to a person who has a close 
connection with the child, in order to guarantee that the latter can maintain 
personal contacts with the former. This person may be, for instance, the parent 
with whom the child does not live. Such a person can also be the child's guardian. 
This person's right of access can be exercised in different ways (multiple forms 
and frequencies), so that it is viable even if the person holding the rights and the 
child are separated by a considerable distance. It is worth noting that in practice 
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the parent holding rights of access resides less than 50 km away from the child in 
70% of cases. 
 
Rulings delivered on the basis of Nordic conventions concerning rights of custody 
or rights of access, as well as those delivered on the basis of the new Brussels II 
Regulation, are as directly applicable in Sweden as Swedish rulings. 
 
If an agreement, a ruling, a judgment or a right assigned in accordance with the 
law on rights of custody or rights of access is not complied with, and the child is 
illegally abducted, judicial proceedings can be instituted. In such a hypothesis, 
the court of first instance will first attempt to encourage the voluntary return of 
the child, possibly with the help of social services. If that attempt should fail, the 
court will order the child's return, under penalty of payment of a fine proportional 
to the delay in complying with the ruling [astreinte]. In exceptional cases, the 
return of the child may be enforced by the police. An application for the return of 
the child pursuant to the 1980 Hague Convention on the civil aspects of 
international child abduction would follow the same procedure. 
 

2. SOURCES OF LAW 
The information on legal bases and case law is given in the Annex. 
 

3. NATIONAL REPORT 

3.1. Substantive Law 

3.1.1. The Exercise of Parental Rights 
A.  Parental Rights 
 
Introduction 
 
Parental rights here are better understood through the concept of “guardianship”, 
which takes on a very special amplitude and importance in Swedish law. In the 
Swedish system there are two types of guardianship: förmyndarskap and 
vårdnad. Förmyndarskap concerns economical and legal aspects, whereas the 
guardianship consisting of the physical and psychological care of the child and the 
organisation of the child's daily life is named vårdnad. In terms of the obligations 
it entails for the parents – of satisfying the child's needs, protecting the child and 
giving him or her a good education – vårdnad is akin to the concept of “parental 
responsibility” that exists in other legal systems, although it differs from it in that 
specifically property-related matters as well as representation in legal 
transactions fall under the remit of förmyndarskap. “Factual” vårdnad 
corresponds to “custody” in other countries, although the concept of vårdnad in 
Swedish law is broader, as it does not in principle require its holder to reside with 
the child. 
 
Chapter 6 of the Family Code (föräldrabalken SFS 1949:381), which is devoted to 
“guardianship”, residence and rights of access, contains a (non-exhaustive) list of 
children's rights. They include the right to care, safety and a good education; the 
right to respectful treatment; and the right to not be subjected to ill-treatment, 
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physical or otherwise. The interest of the child and his or her will must always be 
taken into account in any decision concerning rights of custody, residence and 
rights of access. 
 
a)  Parental Authority and Rights of Custody 
 
As we have seen, there is no such thing in Swedish law as two concepts 
comparable to those of parental authority and custody as they exist in other 
systems. It is useful to treat separately vårdnad, which for want of a better word 
we translate as “custody” (1), and förmyndarskap, which we translate as 
“guardianship” (2). 
 
1)  Rights of Custody (Vårdnad) 
 
Content of the rights of custody 
Custody of all children under 18 years of age – except when they are married – is 
assigned to one or two adults. Holders of rights of custody have certain 
obligations, such as caring for the child, protecting the child, and giving him or 
her a good education. Custody also entails the right and the duty to decide on 
personal matters concerning the child. Depending on the latter's age and 
maturity, the holder of custody must progressively give increased consideration 
to his or her desires and will. 
 
Holders 
In principle, these obligations are fulfilled by both parents or by one them, as 
holders of custody. In 1998, the Swedish legislator adopted the principle of joint 
custody (gemensam vårdnad) of the child by the parents (married, cohabiting, 
divorced, separated, or residing separately). The holder of rights of custody does 
not always permanently live with the child. The legal nature of child custody 
becomes clearer when the parents have joint custody but do not live together. In 
such a situation, only one parent has, in principle, physical custody of the child. 
Joint custody thus does not imply equal sharing of the child's time of residence at 
each parent's home. However, the parents remain obliged to take decisions that 
concern the child jointly. If one of the parents cannot participate in such decision-
making, the other parent may decide alone if the decision is urgent. However, 
this is not allowed if the decision is a very important one for the child's future, 
unless the best interests of the child manifestly demand that a decision be taken 
without delay. 
 

– If the parents are married at the time of the child's birth, joint custody is 
automatically assigned to both parents. In Sweden, 50% of resident 
children are under joint custody of their married parents (see Part I). If 
the parents marry after the child's birth, custody auto¬matically becomes 
joint at the time of the marriage. If they divorce, joint custody is 
maintained without the courts needing to take any decision to this effect. 
However, this only applies if neither of the parents has requested the 
termination of joint custody and if maintaining joint custody is not 
manifestly contrary to the interest of the child. 

– If the parents are not married at the time of the child's birth, custody is 
assigned exclusively to the mother. 

 
Modification of the regime 
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The parents may submit an application to the court to request a modification of 
the custody regime, in particular by assigning joint custody to both parents or 
exclusive custody to one of them. They can also reach an agreement on the 
matter of custody. Swedish law prioritises the principle of consensus for all 
decisions concerning rights of custody, residence and rights of access. In these 
various hypotheses, an agreement is valid if written and signed by both parents 
and approved by the social council (socialnämnden) of the municipality. The 
social council is bound to approve the agreement if it finds that its provisions are 
in the interest of the child or – if the agreement stipulates joint custody – if it is 
not manifestly contrary to the best interests of the child. The parents are always 
entitled to the assistance of the municipality (which is thus obliged to provide it) 
in order to reach an agreement on child custody. 
 
Unmarried parents may apply for joint custody after the municipality's social 
council has approved the acknowledgement of paternity (faderskapsbekräftelse) 
or of maternity. The parents can also obtain joint custody by submitting a written 
application to the Skatteverket (the “public treasury”, which is also the body 
responsible for the population register). These applications to the social council 
and to the Skatteverket can be made both by parents with a common residence 
(samboende) and by unmarried parents with separate residences. The parents 
can only obtain joint custody through an application to the Skatteverket as long 
as no judgment concerning custody has been delivered. In addition, the parents 
and the child must all be Swedish citizens. If these conditions are not met, or if 
the parents do not wish to make an application to the Skatteverket, they can 
petition the court to assign them joint custody. In Sweden, 20% of resident 
children are under joint custody of their unmarried parents (see Part I). 
 
If only one of the parents wishes to modify the custody regime, he or she may 
petition the court accordingly. The court will deliver a judgment taking into 
account the best interests of the child, described above. Even if one of the 
parents is opposed to joint custody, the court may grant it or, conversely, refuse 
to terminate it, if the best interests of the child require it. However, the court 
may not assign joint custody against the will of both parents. 
 
In Sweden, 6% of resident children are under exclusive custody of the mother, 
and 1% under exclusive custody of the father (see Part I). 
 
Termination or loss of custody 
If both parents have custody and one of them dies, the surviving parent 
automatically becomes the sole holder of the rights of custody. If only one parent 
has custody and he or she dies, the court must, on request by the other parent or 
by the social council, assign the rights of custody to the other parent or, if the 
best interests of the child so require, assign custody to one of two specially 
designated holders of the rights of custody. 
 
Under certain conditions, custody of the child can be transferred from the child's 
parents or from one of the parents to a third person. Such a transfer of rights of 
custody may occur after a parent, in the exercise of his or her rights of custody, 
has committed abuses, been negligent or otherwise failed to fulfil his or her 
obligations of caring for the child to the extent that the latter's health and 
development have been endangered. The matter of withdrawing rights of custody 
from one of the parents for one of the above-mentioned grounds can be ruled on 
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by the court sua sponte, without one or both of the parents having made an 
application in this regard in the context of a divorce or of a custody case. The 
matter can also be raised by the social council. 
 
Custody of a child can exceptionally be transferred to a person other than the 
parents even if the former have not failed to fulfil their obligations of caring for 
the child. Withdrawal of custody applies, in particular, if the child has been cared 
for and raised in a permanent setting by a foster family, and the permanence of 
this situation is manifestly the best solution in the interest of the child. In such a 
situation, custody of the child may be transferred to both foster parents or to one 
of them. This type of custody of children is exceptional and concerns less than 
1% of all children residing in Sweden (about 8,000 cases) (see Part I). 
 
Custody and Residence 
If the parents have joint custody of the child but do not live together, the court 
can determine the child's place of residence in cases where the parents are 
unable to make this determination. Such a decision may require the child to 
reside with one of the parents or with both of them. The decisive factor is always 
the interest of the child. If the parents are in agreement, they can determine 
themselves the child's place of residence without resorting to the courts. In order 
for the agreement to be valid, it must – once again – be written and signed by 
both parents, and approved by the social council. 
 
Custody in Swedish Case Law 
The following rulings illustrate how Swedish courts apply the rules on rights of 
custody in view of the best interests of the child. 
 
In 1998, the Supreme Court assigned custody of the child to the mother in a case 
in which both parents could have been entitled to it. The mother effectively 
hindered the father's rights of access, which should have justified transferring 
custody to the father, pursuant to 6:2a(2) FB, but the Court nevertheless ruled 
that stability in the child's life , namely maintaining residence with the mother, 
constituted an essential interest and was preferable to a radical alteration of the 
custody regime and of the child's life. The Supreme Court also spelled out in 
detail the father's right of access, which was upheld under penalty of a fine 
proportional to the delay in complying with the ruling [astreinte]. 
 
Already in 1992, the Court had ruled in similar cases. The first was a cross-border 
case in which the circumstances were fairly specific (“Tarek” case). This case 
concerned a 13-year-old boy had been illegally abducted by his father in Tunisia 
who ten years earlier. Subsequently, the father had prevented any contacts 
between the mother and the child. The Supreme Court ruled that assigning 
custody to the mother, and thus requiring the child to return to Sweden, would 
entail too many risks to the child's well-being, as the latter was well-integrated in 
Tunisian life. The mother obtained from the Court a very detailed right of access 
to the child, in Sweden. 
 
The second case concerned a nine-year-old girl who had resided her whole life 
with the mother, who held the right of custody. The mother had prevented almost 
any contact between the child and the father. This had been done in light of, 
among other things, an expert pedopsychiatric report advising against 
implementing the father's right of access. The Supreme Court ruled that changing 
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the holder of the right of custody would entail such a risk of causing suffering to 
the child as to make it preferable that the mother retain custody. 
 
The case law shows that the assessment of the concept of the interest of the child 
on a case-by-case basis often takes precedence over the aspects regulated in 
6:2a(2) FB. In the preparatory papers, the legislator clearly explained that the list 
of circumstances included in the provision is not exhaustive, that other aspects 
may be present, and account must be taken of everything that bears a relation 
with the well-being and the physical and psychological development of the child . 
It does appear, nevertheless, that the non-regulated aspects of the child's best 
interests must not, in principle, be given greater weight than is given to the 
regulated aspects, and in doubtful cases the regulated aspects should take 
precedence. 
 
In its case law, the Supreme Court refers to the aspects of stability and continuity 
in the life of the child. Such aspects are more accurately subsumed under 6:1 FB, 
on children's rights, than under 6:2 FB, on the interest of the child. The link 
between the interest of the child and the rights of the child is very complex in 
Swedish law. Sometimes, the rights of the child appear to contribute to the 
definition of the legal concept of the interest of the child. At other times, the 
interest of the child is allowed to restrict the rights of the child. By contrast, the 
preparatory papers allow for the possibility of establishing that the best interests 
of the child must be interpreted in light of all the relevant circumstances. Thus, 
the rights of the child according to 6:1 FB can be understood as a contributing 
element to the concept of the interest of the child as contained in 6:2 FB. 
 
Illegal removal 
As we have seen, if the parents have joint custody, they must make decisions on 
matters concerning the child by mutual agreement. In case of travel or move to a 
foreign country, the consent of both parents is required. If only one parent has 
custody of the child, the other parent's consent is not required in the making of 
such a decision, even though in such a case it might be necessary to review the 
modalities of the rights of access. 
 
Other than in the hypothesis of denial of consent to a removal, the child may be 
considered illegally abducted if the parent who does not have the right of custody 
and is not entitled to have the child at his or her home on the basis of other 
grounds, nevertheless retains the child. On this score, it must be stressed that 
abducting a child of less than 15 years of age from the person who has the right 
of custody constitutes an offence. The holder of the right of custody may submit 
an application to the court of first instance (tingsrätt) petitioning for the return of 
the child. The grounds for the assignment of the right of custody (court 
judgment, agreement between the parents approved by the social council, or the 
operation of the law) are not important here. As mentioned above under section 
1, a court may, in certain cases, determine the place of residence of the child. 
Even under this hypothesis, the court of first instance may be petitioned to 
enforce this ruling. The same applies to agreements concerning the place of 
residence entered into by the parents and approved by the social council. 
 
The court of first instance may decide to take different measures. It will first 
attempt to obtain the voluntary return of the child by calling on the parents to 
cooperate, and possibly on the muni¬cipality's social council to mediate between 
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them. If such a solution is not viable , the court may either deliver a ruling 
requiring the return of the child under penalty of a fine (vite) proportional to the 
delay in complying with the ruling [astreinte], or order for the child to be fetched. 
The levying of such a fine (vitesföreläggande) implies that the person who 
abducted the child will be required to pay a sizeable amount of money if the child 
is not returned. An order to fetch the child is a measure taken only under 
exceptional circumstances. It is carried out by the Police. Such an order may only 
be issued if it is the only way of securing enforcement or in circumstances where 
the return of the child would spare him or her considerable damage. 
 
A court may also be petitioned to coercively enforce agreements approved by the 
social council. In such cases, the main enforcement measure consists of a fine. 
The return of the child through the intervention of the Police may only be ordered 
if it is the only way to secure enforcement and if the child has a special need to 
have personal contact with the relevant parent. 
 
In the best interests of the child, the law includes protective guidelines 
(mentioned at the beginning of this section) requiring the court to take account of 
the will of the child – if the latter's maturity warrants it, as well as of the child's 
general interest. The coercive enforcement of agreements must be in the child's 
interest. 
 
As we shall see in the section on “Private international law”, Swedish judgments 
and rulings delivered in cases concerning rights of custody are, as a general rule, 
enforceable in the other Nordic countries (Denmark, Finland, Norway and 
Iceland). Judgments and rulings delivered in those countries are equally 
enforceable in Sweden. Judgments can also be enforced in accordance with two 
other international conventions and the new Brussels II Regulation. 
 
Lastly, Swedish law provides for the possibility of assigning fictitious personal 
data (as a new identity) to holders of custody in cases of abduction, pursuant to 
Article 1 of the law on fictitious personal data. Persons who are residents 
(folkbokförd) of Sweden and risk being victimised by a serious offence targeting 
their lives, health or freedom may obtain new personal data. The risk of 
abduction of a child constitutes a risk of being victimised by a serious offence. 
The risk of abduct¬tion must be assessed in an objective manner. The application 
for new personal data is made by the National Police (rikspolisstyrelsen), on 
request by the person concerned, to the Stockholm court of first instance, which 
then rules on it. 
 
2)  Guardianship (förmyndarskap) 
 
Guardianship (förmyndarskap) is automatically assigned to the parents if they are 
married at the time of the child's birth or if they are both holders of rights of 
custody of the child . A förmyndare (guardian) takes care of economical and legal 
matters (and not of personal care) . In principle, guardianship is exercised by 
both parents or by the parent who has custody of the child. Guardianship 
terminates when the child reaches 18 years of age . 
 
In principle, all the child's assets are administered by the guardian (who manages 
such assets separately from his or her own). The guardian acts in the name of the 
child. However, some assets do not fall under the guardian's administration. This 
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is the case of assets given to the child on condition that he or she uses them 
(such as, often, presents that are meaningful to the child), as well as of assets 
which must be placed under the administration of a person other than the 
guardian, or assets independently earned by a child of more than 16 years of 
age. The child's assets must be judiciously administered in view of the child's life, 
education and, generally, advantage. 
 
All guardians are under the supervision of a higher guardian (överförmyndare) . 
There is an överförmyndare or a council of överförmyndare in every municipality. 
The higher guardian has a say in the administration of the child's assets, which 
varies according to the type of administration. If the child's assets are worth eight 
times the “base amount” (basbelopp) , the higher guardian has greater 
involvement in the decisions concerning the administration of such assets (the 
guardian must, for example, obtain the consent of the higher guardian in order to 
buy equity), and receives an annual administration report by the guardian . 
 
For certain legal acts, the agreement of the higher guardian is always required. 
This is the case, in particular, for the purchase, sale or rental of real estate in the 
child's name. The same goes for acts by which the child contracts a debt (such as 
taking out a loan). In certain cases, the child's assets are subject to supervision 
even when their value does not exceed the above-mentioned threshold. This is 
always the case if the holder of the right of custody has been designated by the 
court, except in the presence of a contrary judgment. 
 
b)  Rights of Access (umgängesrätt) 
 
The parent with whom the child does not reside has rights of access. Rights of 
access serve in the first place the interest of the child. The child's interests and 
needs should be the decisive factors. The underlying concept is that it is 
important for the child to have a relationship with both parents, even if they do 
not live together. Both parents, including the one with whom the child does not 
reside, are under the obligation of meeting the child's need to have a relationship 
with both of them. 
 
The courts may rule on the rights of access. This also applies to cases in which 
the parents have joint custody. The best interests of the child are the decisive 
factor in the court's rulings. Nothing prevents the court from ruling at the same 
time on rights of access and on rights of custody. The court may exceptionally 
rule for the rights of access to be exercised other than through meetings with the 
child, such as for example through contacts by telephone or by post. This may be 
necessary when the parents live far away from each other or their freedom of 
movement is restrained, for example, by a long-term hospital stay. This may also 
be the case if the child and the parent have had no contact or very limited 
personal contact during a given period of time. It may then be better for the child 
to initially have only more limited contact with that parent. 
 
The parents may come to an agreement over rights of access. In order for such 
an agreement to be directly enforceable, it must be written, signed and approved 
by the municipality's social council (socialnämnden) (as is the case with 
agreements concerning custody) . The social council is bound to approve the 
agreement if it is in the best interests of the child. 
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The parents – including the one with whom the child resides – must contribute to 
the expenses in connection with the exercise of the rights of access. Such costs 
are shared according to the parents' financial situation. 
 
The child also has the right to have personal contact with significant persons 
other than the parents. The grand-parents or the parents of a former foster 
family may thus obtain access rights. If the guardian(s) is (are) opposed to it, the 
municipality's social council may initiate proceedings in court. However, the social 
council will first try to find a voluntary solution. 
 
B.  Special Rules and Practice for Cross-Border Separations 
 
There are no special rules or practices governing cross-border separations. The 
rules described above apply to all types of judgments and administrative 
decisions delivered in cases with or without a foreign connection. 
 

3.1.2. Interest of the Child 
 
A. The Concept of “Interest of the Child” and its Role 
 
The best interest of the child – barnets bästa – is not specific to cross-border 
separations, as it applies to all judgments and decisions concerning rights of 
custody, residence and rights of access. The concept as defined in the Family 
Code is applied in a rather broad and transversal manner, since the legislator has 
opted not to limit its application to the cases governed by that chapter or by the 
Code itself. By virtue of its peremptory formulation, the concept of the interest of 
the child pertains to public policy; thus, it does not admit derogations, but merely 
clarifications. 
 
The concept of “best interests of the child”, introduced by 6:3 Family Code, must 
always be taken into consideration, for all decisions – both in final or temporary 
judgments and in decisions by the by the municipality's social council 
(socialnämnden) – concerning rights of custody, residence and rights of access . 
The will of the child must also be taken into consideration. 
 
The best interest of the child is decisive in all decisions concerning rights of 
custody, residence and rights of access. 
 
In assessing what is best for the child, special consideration must be given to: 

– The risk incurred by the child or by another person in the family to be 
victimised by abuse [physical and psychological] , or the risk that the child 
may be illegally abducted or retained or otherwise mistreated, and 

– The child's need to have a close relationship with both parents. 
 
Consideration must be given to the will of the child in accordance with his or her 
age and maturity. 
 
The first paragraph echoes Article 3 of the 1989 New York Convention on the 
rights of the child. The best interests of the child are determined based on an 
assessment of individual conditions. To this end, the child's well-being and his or 
her physical and psychological development must be taken into consideration. 
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The case law indicates that the best interests of the child include a certain 
stability in the child's life (see below). We can deduce from this provision that no 
other interests take preference over those of the child, such as the parents' right 
to fairness in their relations and their need to have a relationship with the child. 
Nevertheless, the legislator has considered that the existence of a good 
relationship with both parents is beneficial to the child and must therefore be 
taken into consideration. 
 
In order to assess the best interests of the child as introduced in the first 
paragraph, the second paragraph mandates consideration of the existing risk for 
the child or for another member of the family of becoming the victim of abuse or, 
for the child, of being illegally abducted or retained or otherwise mistreated, as 
well as of the child's need to have a close relationship with both parents. The 
second paragraph also applies to special rules concerning the best interests of the 
child. 
 
The risk of an illegal abduction mentioned in the second paragraph refers equally 
to the case in which the child risks being abducted to another country as to the 
case in which such risk would play out within Sweden. 
 
Lastly, the best interests of the child also imply the need to hear the child and to 
take into account his or her will if warranted by the child's maturity. Thus, no 
particular age at which a child should be heard is specified. In Sweden, hearing 
the child when the parents are separated amounts to no less than to a principle. 
The will of the child may at times be an element to be considered independently 
of the best interests of the child. The will of the child may at times be decisive in 
the court's decision-making. A child who has sufficient maturity to voice an 
opinion must be allowed to do so, including in the context of temporary decisions. 
 
B.  Implementation by the Courts of the Interest of the Child  
 
We refer to the case law cited below, since the concept of interest of the child 
applies equally to all types of decisions and judgments delivered by Swedish 
authorities, regardless of whether the cases have national, cross-border or 
international implications. Among cases concerning the best interests of the child, 
the cross-border “Tarek” case, mentioned above, merits further reference here . 
According to the particulars of the case, a 13-year-old child had been illegally 
abducted by his father in Tunisia. He had been living there for ten years, and the 
father had prevented almost all contact between the child and his mother. 
Sweden's Supreme Court ruled that a return to Sweden, which would allow the 
return of actual physical custody to the mother, would entail too many risks for 
the child, and would not be in his interest. The Court thus ruled that in the 
interest of the child it was preferable to let Tarek stay with his father in Tunisia. 
 
C.  Impact of the Cross-Border Element in a Divorce or Separation 
 
As mentioned above, the interest of the child is a stand-alone concept. The facts 
must be considered as they stand in each case. The cross-border aspect of a case 
does not, by itself, influence divorce, separation and rights of custody – in many 
cases, a neighbouring country may be less far away than another Swedish town. 
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However, it is possible that the existence of a considerable geographical distance 
(inside Sweden as well as in relation to another country) will influence the 
assignment of the rights of custody or of the rights of access to the extent that 
long-distance travel may not be in the interest of the child. In such a situation, 
the exercise of the right of access may consist of contacts without travel, for 
example by means of telephone conversations. 
 
See above (3.1.1.) concerning the decision on rights of custody and of access. 
 

3.1.3. The Role of Child Protection Services 
A.  Child Protection Services and their Operation 
 
Social services (socialtjänsten) play a very important role in the functioning of 
Sweden's social legal system. In accordance with the Family Code and with the 
law on social services (socialtjänstlagen), municipalities are under the obligation 
to offer cooperation sessions to the parents – “samarbetssamtal” – in order to 
settle disputes on rights of custody, residence and rights of access. The goal is 
simple: the legislator wants the parents (or the holders of the rights of custody) 
to find a mutual agreement, a consensus, thus avoiding conflicts that can have 
negative repercussions on the children. The Swedish legislator has favoured the 
pursuit of a voluntary solution through samarbetssamtal over judicial 
intervention. 
 
The parents may, of their own initiative, contact the social council 
(socialnämnden) of their municipality, but the court may also order them ex 
officio to participate in cooperation sessions. However, there are no penalties for 
failing to attend. The court may then note, in the proceedings to assign custody, 
such refusal to participate, which may point to lack of interest in cooperating with 
the other parent, contrary to the child's need to see both parents. Indeed such 
need of the child implies that the parent having custody will endeavour to let the 
child maintain a close relationship with the other parent. 
 
If a cooperation session has begun, the court may adjourn the proceedings for a 
certain period of time in order to allow the mediation to proceed. The length of 
such an adjournment is not generally set, but depends on the case at hand. 
However, it may not exceed a period of three or four months. 
 
B.  The Role of Child Protection Services in Case of Separation 
 
Social services do not have any specific role, such as monitoring the exercise of 
guardianship, in case of separation (cross-border or otherwise). As has been 
mentioned, the assistance of social services may be requested or ordered by the 
court. 
 
C.  The Impact of the Cross-Border Element of the Separation 
 
The cross-border aspect of a divorce or separation does not have any influence, 
by itself, on the role carried out by child protection services. 
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3.2. Private International Law 
This section deals with Swedish private international law, alongside “common 
Swedish private international law”. Sweden is a party to the following 
international instruments, which are in force and applicable in the country: 
 

– New Brussels II Regulation; 
– New York Convention on the Rights of the Child of 20 November 1989; 
– Nordic Convention comprising private international law provisions on 

marriage, adoption and guardianship of 1931; 
– Nordic Convention on the recognition and enforcement of judgments in the 

field of private law of 1977; 
– Hague Convention of 1st June 1970 on the recognition of divorces and 

legal separations; 
– Hague Convention of 25 October 1980 on the civil aspects of international 

child abduction; 
– European Convention of 20 May 1980 on Recognition and Enforcement of 

Decisions concerning Custody of Children and on Restoration of Custody of 
Children. 

 
We shall here first analyse the application by Swedish courts of the Brussels II bis 
Regulation and of the Hague Convention of 25 October 1980 on the civil aspects 
of international child abduction, and subsequently approach the two Nordic 
instruments on these matters (which have preference over other international 
conventions in “intra-Nordic” cases), as well as common Swedish private 
international law and its application. 
 

3.2.1. Case-Law Involking the Brussels II bis Regulation 
The Brussels II bis Regulation has been applicable in Sweden since 1st May 2005. 
Even though Article 1 of the Regulation limits its scope of application to civil 
matters, it also applies to protection measures governed by Swedish public law 
(such as the designation by the court of holders of rights of custody other than 
the parents). However, it is possible that certain coercive measures in Swedish 
law lie outside the scope of the Regulation (such as child protection measures). 
 
The rule contained in Article 3 of the Regulation, which indicates habitual 
residence and/or the nationality of both spouses as grounds for determining the 
jurisdiction of the courts, differs from Swedish law (see below, 3:2 IÄL), which 
allows Swedish nationals residing or having resided in Sweden after reaching the 
age of majority to file a lawsuit in a Swedish court. Moreover, the concept of 
habitual residence is at the heart of disputes in connection with the 1980 Hague 
Convention (see 3.2.2. below). 
 
The new Regulation allows us to consider two cases in which it has been applied: 
 
In a 2006 case, in which the Hague Convention (see 3.2.2. below) and the 
Regulation both applied, a determination needed to be made as to there being 
any obstacle to the return of a child from Sweden to Finland. Article 11(4) of the 
Regulation prohibits refusing the return of the child on the basis of Article 13(b) 
of the 1980 Hague Convention if it is established that adequate arrangements 
have been made to secure the protection of the child after his or her return. The 



Policy Department C: Citizens' rights and Constitutional Affairs 

 184 

court ruled that obstacles to the return of the child can only exist in the presence 
of proven objective circumstances indicating that the child's return would entail a 
serious risk to his or her physical and mental health. In that case, such 
circumstances could not be established. 
 
In a 2008 case before the Supreme Court, the latter – after a preliminary ruling 
had been delivered by the European Court of Justice  – dismissed the case in 
concluding that Swedish courts did not have jurisdiction to rule on the divorce 
between a French national habitually resident in France, and a Cuban national 
habitually resident in Cuba . The Court ruled that where, in divorce proceedings, a 
respondent is not habitually resident in a Member State and is not a national of a 
Member State, the courts of a Member State cannot base their jurisdiction to hear 
the petition on their national law, if the courts of another Member State have 
jurisdiction under Article 3 of Regulation (EC) No. 2201/2003. 
 

3.2.2. Case-Law Application of the Convention of 25 October 1980 on the 
Civil Aspects of International Child Abduction 

The Hague Convention of 25 October 1980 on the civil aspects of international 
child abduction, whose operation is discussed in Part I of this study, has been 
transposed into Swedish law by the law on recognition and enforcement of foreign 
judgments on custody and related matters as well as on the return of the child 
(lagen om erkännande och verkställighet av utländska vårdnadsavgöranden m.m. 
och om överflyttning av barn SFS 1989:14) in force since 1st June 1989. 
 
The Swedish Ministry of Foreign Affairs has found that in twenty years of 
application, 85% of cases of international abduction where the 1980 Hague 
Convention has been found to be applicable are settled, against 25-30% of cases 
where no international instrument is applicable . 
 
As we have seen, the concept of “habitual residence” contained in the Hague 
Convention and transposed in law SFS 1989:14 is frequently the object of 
disputes before Swedish courts. Below, we look at some judgments concerning 
this concept which is of decisive importance in determining whether an illegal 
abduction has taken place. 
 
In a 1995 case before the Supreme Administrative Court, the question of the 
child's return within the meaning of the Convention was at stake, and so the 
Court had to define the place of habitual residence of the child at the time of the 
abduction. In that case, the child had been born in the United States and had 
subsequently lived in Sweden (where the mother had secured a temporary 
judgment of custody while waiting for the ruling on the divorce) and in the United 
States, where an ex parte injunction not to leave the United States had been 
issued. Yet, the mother left the United States, taking the child with her. The law ( 
SFS 1989:14) on recognition and enforcement of foreign judgments on custody 
and related matters as well as on the return of the child (the law which 
transposed into Swedish law the 1980 Hague Convention on the civil aspects of 
international child abduction) does not, by itself, define the concept of habitual 
residence. However, the preparatory papers do indicate that the law should be 
interpreted in the context of Swedish law while giving consideration to the fact 
that the concept of “habitual residence” originates from the Convention. The 
Court is then at leisure to consider the particulars of the case within a global 
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perspective. For very young children, appreciation is more difficult. In the case 
under consideration, the Court deemed that the child had his habitual residence 
in Sweden, and had subsequently moved to the United States for a relatively 
short period of his life. Thus, the child had not been removed from his place of 
habitual residence, which was still in Sweden and not in the United States, when 
the mother had returned to Sweden with him. Thus, the application for the return 
of the child pursuant to the Hague Convention was not admissible. 
 
In a 1996 case, with similar circumstances also involving Sweden and the United 
States, the Court considered, as in the above case, that the mother had not 
illegally abducted the child when she returned to Sweden with him. 
 
A third case, heard in 2001 by the same court, concerned a child born in Sweden, 
where he had resided for the first few years of his life and where his parents had 
joint custody . At four years of age, the child was taken to England by the 
mother, who decided they would henceforth reside there, against the will of the 
Swedish father. After several stays in England and in Sweden, the father took the 
child back to Sweden, where he retained him against the mother's will. The 
application for the return of the child was rejected because the child had only 
spent a total of nine months of his life in England, an insufficient amount of time 
to consider that he had his habitual residence there. Thus, his habitual residence 
remained in Sweden. 
 
In 2002, the Court was seized of an application for the return of a twelve-year-old 
child to England to join his mother, pursuant to the 1980 Hague Convention. It 
was established that the child had been unlawfully retained in Sweden by the 
father. However, the child had expressed his desire to remain in Sweden with the 
father. The Court indicated that it was obliged to take account of the will of the 
child, but was nevertheless not bound by it. The Court concluded that the child's 
desire was sincere. Since the age of three, this Swedish-born child had been 
living harmoniously in England with his mother and stepfather, even though he 
had been missing his father, whom he only saw occasionally. The Court concluded 
that the child's desire was not wholly pondered and well-grounded, as he had 
failed to consider the consequences of a change of life. Therefore, the will of the 
child could not be given a decisive significance in the making of the decision, and 
the Court ordered the child's return. 
 
The Supreme Court recently ruled on a 2008 case in which it had to be 
determined whether a 10-year-old child had been illegally abducted. The child 
had been born in Sweden, where he had lived for the first year of his life. The 
parents had joint custody. Since then, he had been living in Croatia with his 
mother, seemed to have adjusted to life in that country and had his habitual 
residence there. The father claimed he had opposed the child's move, a fact the 
courts could not establish. Indeed, the Supreme Court established, in its previous 
judgments concerning the jurisdiction of Swedish courts, that when the parents 
have joint custody of the child, no change of the place of habitual residence 
occurs following a change of circumstances brought about against the will of one 
of the holders of the rights of custody . Exceptions have been made in certain 
cases based on a general appreciation of the circumstances. Following a general 
appreciation of the case at hand, the Court concluded that the child now had his 
habitual residence in Croatia, in spite of the circumstances in which the move had 
taken place. A return to Croatia, where the child had been leading a harmonious 
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life, was thus decided, and so the Court did not assign a decisive importance to 
the child's desire to remain in Sweden. 
 
It is possible to draw some conclusions from these rulings: the habitual residence 
of a child can be established in the new country even in the case of an illegal 
abduction; in most cases, the change in habitual residence seems to occur after a 
period of one year; and lastly, the de facto residence of the holder of custody 
constitutes merely contributing evidence in determining the child's habitual 
residence. 
 

3.2.3. National Private International Law 
The information on national private international law is given in the Annex. 
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ROYAUME-UNI 

1. OVERVIEW 
 
Except in respect of the application of the Hague Convention on the Civil Aspects 
of International Child Abduction,  the British courts have not generated much 
useful jurisprudence concerning the meaning of the relevant international 
conventions and instruments of European Law, or the operation of private 
international child law in general. The stance taken by the United Kingdom is 
essentially that all legal issues which affect relations between parents and 
children and arise in the context of cross-border divorces or separations, should 
be decided according to the lex fori.  
 
The content of the British lex fori applicable to all legal issues which affect 
relations between parents and children and arise in the context of cross-border 
divorces or separations, is in principle equally simple: they must be decided by 
reference to the paramount consideration of the best interests of the children.  No 
express legislative provisions have been enacted and no formal judicial principles 
have been developed with the specific aim of identifying those interests in cross-
border cases. For the purposes of this report, it is therefore essential to closely 
examine the various types of judicial orders which can be made in family 
proceedings and the manner in which those powers have been exercised in cases 
of cross-border divorce or separation.  
 
A fundamental concept is that of “parental responsibility”, essentially a kind of 
legal status indicating a commitment by an adult to a child. Despite the 
terminology, this status may be attributed to a wide range of persons, particularly 
in cases of parental divorce or separation. It does not necessarily imply any right 
of the person with responsibility to directly interact with the child. This is in part 
due to the fundamental philosophy of English child law that adults have rights or 
powers in respect of a child only in so far as these are needed in order to be able 
to fulfil the adults’ responsibilities.  In cases in which parents or other interested 
adults are unable to agree upon the necessary arrangements, this also results 
from the orders which English family courts are empowered to make: “residence 
orders” determine the person(s) with whom a child is to live; “contact orders” 
determine the persons with whom the resident parent(s) must allow the child to 
have contact and the conditions under which this is to occur; “prohibited steps 
orders” prevent the taking of action which the court considers undesirable (and 
which may include removal of the child from the country); “specific issue orders” 
are available to regulate any aspect of a child’s upbringing (for example, the 
manner in which a child is to be educated following her removal from or to the 
United Kingdom).  
 
Certain issues can be observed as frequently arising in cross-border cases. One is 
that of correspondence between a child and a non-resident parent living in 
different countries. The English courts have been able to make quite realistic 
arrangements for such correspondence using their powers to make specific issue 
orders and to attach conditions to residence and contact orders. Another is that of 
international travel by the child with one parent. Depending upon the child’s 
residence arrangements, this may require judicial consent. Such consent is much 
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easier to obtain if the country of destination is a State Party to the Hague 
Convention on the Civil Aspects of International Child Abduction, than if it is a 
non-contracting State.  By far the most important source of litigation however, is 
generated by applications made by one parent to permanently emigrate with a 
child following upon a divorce or separation from the child’s other parent. In 
practice, these cases usually involve a mother who has obtained or is applying for 
a sole residence order and wishes to emigrate in order to join her new partner or 
to return to her country of origin following upon the breakdown of her marriage in 
England. The majority of these applications are accepted by the English family 
courts on the basis of the best interests of the child: applicants (mothers) are 
usually able to convince judges that they would suffer if they are not permitted to 
emigrate with their children, that that suffering would in turn naturally cause 
problems for the children in their care and that those problems would be more 
serious than the child’s loss of frequent contact with the other, non-resident 
parent. In the less frequent cases in which it is not clear with whom the child 
should reside, a proposal to emigrate may convince the judge that the child’s best 
interests would be advanced by ordering residence with the parent who intends to 
stay in the United Kingdom.  
 

2. SOURCES OF LAW 
 
The list of sources of law, including case-law, is presented in the Annexe. 
 

3. NATIONAL REPORT 
 
The United Kingdom, while not a federation, is composed of a number of 
jurisdictions, each of which has its own distinct and increasingly separate legal 
system. The differences between those legal systems are not great in the field of 
private international law (refer to point 3.2, below), because the central British 
government negotiates and ratifies international conventions and other 
instruments on behalf of all the jurisdictions (or at least Northern Ireland and the 
three jurisdictions located on the island of Great Britain) and because the courts 
of the various jurisdictions normally apply the jurisprudential principles of private 
international law that have been developed in England. The differences are great 
in the field of substantive law (refer to point 3.1, below), not because the various 
jurisdictions have adopted distinct norms and solutions, but rather because they 
have enacted them in separate and differently structured legislation. To expressly 
describe the relevant laws in force in all of the British jurisdictions would 
therefore exponentially increase the length of this national report, without being 
able to present any more material solutions to the problems at hand.  
 
For ease of reference and accessibility, the present report will accordingly state 
references to the sources of only one British jurisdiction, namely England. 
 
 

3.1. Substantive Law 
Primary legislative norms governing parental responsibility and relations between 
parents and children in cases of divorce or separation in England have been 
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consolidated into a single text: the Children Act 1989. This is not a codification in 
the Continental European sense. It does however, present all of the relevant 
provisions in a coherent form and when originally enacted, provided a vehicle for 
the clearly visible implementation of a revised legislative policy in respect of 
children. 
 
The relevant provisions have since been amended by a number of enactments: 
 

– Law Reform (Succession) Act 1995, section 4; 
– Family Law Act 1996, section 66 and schedules 8 and 9; 
– Crime and Disorder Act 1998, section 119 and schedule 8; 
– Criminal Justice and Court Services Act 2000, Part I, Chapters 2 and 3; 
– Adoption and Children Act 2002, Part 2; 
– Children Act 2004; 
– Civil Partnership Act 2004, section 247 and schedule 21; 
– Children and Adoption Act 2006, Part 1; 
– Children and Young Persons Act 2008, Part 4. 

 
All of the amendments have been consolidated into the text of the Children Act 
1989. That Act is accordingly the only one listed under point 2.1.A. of this report 
as relevant legislation currently in force and the following explanations will refer 
to that Act as it currently stands, with all amendments. 
 
We are not aware of any legislative provisions having specifically relevance to 
cross-border divorces or separations or to proceedings involving parties who 
originate from, are nationals of or maintain their domiciles in one or more foreign 
countries. Published judicial decisions which have dealt with these circumstances 
will be mentioned and where appropriate summarised in this national report. 
 

3.1.1. Exercise of parental rights 
A. Parental rights 
 
Introduction 
One of the fundamental principles which was intended by the legislature to 
underlie and be expressed by the Children Act 1989 is that the rights of parents 
are derived from and essentially an incident of their responsibility for their 
children. Many of the norms to be discussed in this report are accordingly 
predicated upon the concept of “parental responsibility”. That concept is not 
legislatively defined however, except by reference to a vague body of law which 
existed before and continues to exist alongside the Children Act 1989: subsection 
3(1) says that “’parental responsibility’ means all the rights, duties, powers, 
responsibilities and authority which by law a parent of a child has in relation to 
the child and his property”. Most of the rest of section 3 is concerned with the 
child’s property and no list of the rights or description of the authority of a parent 
is provided.  
 
Some decisions of English courts indicate that “parental responsibility” is 
essentially a kind of legal status indicating a commitment by an adult to a child. 
This view is supported by the fact that a wide variety of persons may have 
parental responsibility for a particular child and that such responsibility does not 
necessarily imply any rights of the person with responsibility to directly interact 
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with the child. Thus, the unmarried, natural father of a child automatically obtains 
parental responsibility if he is named on the child’s birth certificate as being the 
father, even if he has never seen the child. Similarly, there is no norm to the 
effect that a divorced parent loses parental responsibility for the children of the 
marriage if the other parent, with whom the children live, re-marries or enters a 
new civil partnership and parental responsibility is granted to the step-parent. 
Similarly again, if a guardian is appointed for a child, or if a local government 
authority successfully applies to have a child taken into care, then the guardian or 
authority automatically obtains parental responsibility for the child , which 
normally lives with and in the care of foster parents.  
 
It is nevertheless clear that a person cannot comply with his or her parental 
responsibility unless he or she has certain authority, powers and even rights. 
These are recognised by legislation and jurisprudence on an ad hoc basis and it is 
only in unofficial commentaries that one finds lists or catalogues of recognised 
parental rights or powers. Of particular relevance to cases of cross-border divorce 
or separation is obviously the right to take the child outside the country, ie. to 
travel with the child out of the United Kingdom. This is an exceptionally restricted 
right, in that it must normally be exercised jointly by all of the persons who have 
parental responsibility for the child in question. It will be discussed in detail 
below. Of the other recognised rights, attention should also be drawn to the right 
to determine exactly where the child should live (when a court orders that a 
child’s residence should be with a particular person, then that person 
automatically acquires parental responsibility for the child if she did not have it 
previously ), the right to decide how the child will be best cared for (a corollary of 
the parent’s obligation to physically protect his child and ensure that the child is 
not neglected or left exposed ), the right to have contact with the child (the 
enforcement of which right has been the subject of much legislative attention ), 
the right to control the child’s movement and determine with whom else she has 
contact (a corollary of the parent’s direct liability for torts committed by the child  
and his indirect liability for criminal behaviour on the part of the child ), the right 
to choose the type of education which the child receives (a corollary of and 
subject to the parent’s obligation to ensure that every child receives suitable 
education ) and the right to exercise discipline over the child, including the 
imposition of punishments where the child refuses to comply with instructions  
(without which right the parent would very often be unable to exercise his 
remaining rights or fulfil his associated obligations). In any case, it is very 
important to bear in mind that a person who has parental responsibility for a child 
does not necessarily have all of these rights or powers and that certain rights or 
powers with respect to a child may be conferred upon persons who do not have 
parental responsibility for him. 
 
a) Parental authority and custody rights 
 
Since the Children Act 1989 came into force, English law no longer attributes or 
enforces “rights to custody of a child”. Instead, the law in concerned with the 
persons with whom and the place or places at which a child resides, as well as the 
persons with whom the child has contact and the forms which that contact takes. 
The person or persons having “parental responsibility” for a child should, as 
explained above , exercise their authority (or “powers” or “rights”) to make these 
residence and contact arrangements for the child. If they are unable to do so, 
these arrangements may be made by judicial order. The law specifically 
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governing contact arrangements will be discussed under the next point. The law 
specifically governing residence arrangements and general principles of relevance 
to both matters will be discussed under the present point. 
 
That parents should be able and indeed encouraged, even in cases of divorce and 
separation, to make their own, consensual arrangements concerning the 
residence of and contact with their children, is a fundamental policy of English 
family law. It is generally considered that arrangements for children which are 
agreed upon by the parents themselves, are the arrangements which work best in 
practice. Legal proceedings are therefore presented as a “last resort” reserved for 
cases in which agreement has proved impossible to reach. Since 2005, when 
applications for judicial orders with respect to children are filed in the context of 
divorce or separation, the proceedings begin with a “First Hearing Dispute 
Resolution Appointment”. The aim of this hearing is to settle the dispute by 
agreement. It must be attended by the parties, their legal advisers, the child or 
children concerned if at least nine years old and not in danger, an officer of the 
children service and a District Judge. The latter play a conciliatory role and take 
no further part in the proceedings if no agreement is reached. This hearing does 
not directly involve mediation, but it is expressly foreseen that the judge can 
refer the parties to a local mediation service if the parties accept that in the 
framework of a partial agreement. If full agreement is reached, the judge 
considers its appropriateness and can record the agreement and make any orders 
that may be needed for its implementation, including an evaluation of its 
effectiveness in practice. The President of the Family Division of the High Court of 
England and Wales recently stated  that the English family law courts would be 
overwhelmed and effectively unable to function, were it not for “the very high 
success rate achieved by” these hearings. There is nevertheless concern that 
parties sometimes feel compelled to enter into unsatisfactory dispute resolution 
agreements and that judges do not pay sufficient attention to whether the terms 
of such agreements are in the best interests of the children concerned. The 
President of the Family Division is currently revising the procedure in consultation 
with the children service. 
 
Residence Orders – shared residence 
 
To the extent that parents are unable to agree, or wish their agreements to be 
incorporated into judicial orders, an English family court is able to make one or 
more of the orders foreseen by section 8 of the Children Act 1989. The type of 
order which is most similar to the previous “custody order” and thus of most 
relevance at this point, is the so-called “residence order”. It has been designed 
with a view to reducing the perceived importance of this aspect of disputed 
arrangements for children. Before 1990, a parent emerging from a hearing had to 
say that she or he had either “won custody” or “lost custody” of a child and this 
was considered to be the main “outcome” of the proceedings. A “residence order” 
is now formulated primarily in terms of the child concerned, rather than in terms 
of the resident parent; it is “an order settling the arrangements to be made as to 
the person with whom a child is to live”. Despite that formulation in the singular, 
the Children Act 1989 also expressly foresees that arrangements made be 
ordered for a child to live with “two or more persons who do not themselves all 
live together ” and these types of orders have come to be referred to as “shared 
residence orders” . Commentators report that shared residence is relatively rarely 
ordered by English courts. Although it has been authoritatively held that the 
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making of such an order does not depend upon a finding of exceptional 
circumstances, or that it would be especially beneficial for the child to reside 
separately with two or more people, shared residence is in fact seldom found to 
be the most appropriate arrangement for furthering the best interests of the 
child. The orthodox view is that a child usually needs a single, settled home and 
that shared residence orders tend to lead to ongoing disputes between parents, 
which are hardly in the best interests of the child. Most of the cases in which 
shared residence orders are made involve children who are already living part-
time with each of their separated parents, are apparently coping well with that 
arrangement and would be disturbed by the imposition of other arrangements. 
There is no need, on the other hand, for residence periods to be even roughly 
equally divided between the persons with whom the child lives. For practical 
reasons, children usually live with one parent on weekdays and the other on 
weekends, or with one parent during school terms and the other during school 
holidays and the English courts regularly designate these arrangements as 
“shared residence”, so as to confer equal status on each parent and avoid 
implying that one parent is “the resident parent” and the other reduced to contact 
with the child. In this light and although we are not aware of any case in which it 
has actually occurred, there is no reason of legal principle for thinking that an 
English court would not order “shared residence” between parents residing in 
different countries if they and their children have in fact been able to make and 
live with the necessary arrangements. 
 
Residence Orders – applicants 
 
The above discussion has been formulated in terms of residence with parents, 
because this is the most usual scenario, but a child’s natural parents are not the 
only persons who can apply for residence and contact orders with respect to that 
child. In fact, almost anyone can. The only persons legislatively excluded from 
seeking residence orders are local authority foster parents who have not obtained 
the permission of their local authority to make such an application in respect of 
the child , unless they are also relatives of the child or have actually been living 
with the child for at least one year . Most of those eligible to apply are however, 
confronted with a major, procedural hurdle, in that they must seek and obtain 
“leave of the court to make an application for a section 8 order”. That expression 
means that application proceedings cannot be formally commenced, by filing 
initiating process and serving it on other people involved in the case, unless 
judicial permission to do so has previously been given to the would-be applicant. 
The policy aims of this restriction are to prevent the unnecessary disruption of a 
child’s life which is almost inevitable caused by legal proceedings concerning him, 
if those proceedings are unwarranted, and to prevent the use of essentially 
“private law” applications for section 8 orders so as to indirectly obtain essentially 
“public law” review of decisions of local authorities concerning children. The non-
exhaustive, legislative list of criteria to be applied by courts when deciding 
whether or not to grant leave effectively restates these aims. An additional 
criterion is stated for cases in which the applicant is the child concerned, namely 
that the court must be “satisfied that he has sufficient understanding to make the 
proposed application…”. Only very limited categories of persons are entitled to 
make applications, ie. have the right to commence proceedings without seeking 
leave to do so. These are (i) the child’s parents (natural or adoptive) , (ii) any 
guardian appointed for the child , (iii) any party to a marriage or civil partnership 
establishing a family to which the child is considered to belong , (iv) any other 
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person with whom the child has lived for at least three years out of the previous 
five years and (v) any person who has obtained the permission of either all the 
people having parental responsibility for the child, or all the people named in 
residence orders concerning the child, or the relevant local authority if the child 
has been taken into public care.  
 
Residence Orders – joint residence 
 
It has been reported  that residence orders are in fact routinely, if not necessarily 
frequently, made on the application of and with respect to the new spouses or 
civil partners of a parent of the child , heterosexual or homosexual cohabitants , 
grandparents  and foster parents . Where one or more residence orders are made 
in favour of two people who actually live together, they are commonly referred to 
as “joint residence orders”. There would be no juridical barrier to the making of 
“jointly shared residence orders”, for example in a case where each of the 
divorcing parents of a child has formed a new couple and the court recognises 
that the child in fact lives part of the time with both members of each couple, in 
which case residence would be “joint” between the members of each couple and 
“shared” between the two couples. 
 
Residence Orders – conditions 
 
The Children Act 1989 expressly empowers family courts to add conditions and/or 
directions to residence orders and other types of orders which may be made 
under section 8. Detailed directions, for example in respect of the dates on, times 
at and manner in which a child is to be regularly transferred from one parent to 
the other, may be particularly important in cases of shared residence where the 
parents have not been able to reach full agreement . It should also be repeated in 
this context that any “residence order” automatically confers parental 
responsibility upon every person named in that order as a person with whom the 
child is to live, if the person did not previously have parental responsibility. 
Unless conditions are attached to the order, this means that a resident parent, 
grandparent, foster parent or cohabitant can alone take important steps affecting 
the child, without consulting others, including sending the child abroad for up to 
one month. The Law Commission, in its recommendations for law reform which 
culminated in the enactment of the Children Act 1989, expressly envisaged that 
residence or contact could be ordered subject to the condition that the child not 
be removed from the country and the English courts have in fact made residence 
orders conditional upon remaining within a defined part of the United Kingdom. 
Another example of a direction which has been given in connection with residence 
and contact orders is that the resident parent must regularly send the other 
parent information about the child’s progress. Finally, the power is very often 
used to make “interim residence orders” so as to provide a degree of security and 
stability for a child during the period until definitive orders can be made at a full 
hearing. No legislative distinction is made however, between “interim” and other 
residence orders and it is thus uncertain whether a person granted “interim 
residence” is entitled to take the child out of the country for a period continuing 
beyond the date set for the main hearing of the residence application.  
 
Views of the Child 
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It has been noted above that English law permits children to apply for residence, 
contact and related orders with respect to themselves, albeit with the leave of the 
court. This leads us to consider more generally the role which is played by the 
wishes and views of the child concerned by applications for such orders, which 
are usually made by other people. It may be said, for clarity of exposition, that 
the child’s wishes and views play both substantive and procedural roles in the 
process of making arrangements for that child after divorce or separation.  
 
At the substantive level, the legislative “checklist” of factors to be taken into 
account when making judicial orders (which list will be discussed in more detail 
below), expressly and indeed at the very beginning includes “the ascertainable 
wishes and feelings of the child concerned (considered in the light of his age and 
understanding)”. This is not a requirement to act in accordance with the wishes of 
the child, but only a requirement of ascertaining those wishes as part of the 
process of determining the course of action which would best advance the 
interests of the child. Its applicability as a legislative requirement is limited, 
furthermore, to the context of active litigation between private parties under Part 
II of the Children Act 1989, which is to say when a judge has been asked to make 
a section 8 order and the application is contested by another party. If those 
parties are able to make their own arrangements without having to resort to 
litigation, then they have no juridical obligation to consider the wishes and 
feelings of the child concerned. It may be interesting to note, by way of contrast, 
that an English court asked to order that a child be committed to the care of a 
public authority is always required to consider the wishes and feeling of the child 
concerned, even if all of the parties to the proceedings are in full agreement. 
 
At the procedural level, the wishes and views of the child in question are normally 
supposed to be explored and presented to the court by one or more officers of 
the child protection services, which will be systematically described below. In the 
majority of cases, in which a children and family court reporter or a local 
authority welfare officer is ordered to report on the relationships in fact existing 
between the child, each of the parties and other important people in the child’s 
life, it is expected of the reporter that she spend some time alone with the child, 
so as to determine the child’s point of view and obtain information from him. It is 
recognised however, that there may be exceptional cases in which the reporter 
might be unable or unwilling to see the child in person, in which cases she should 
set out the reasons for that inability or unwillingness in her report. Once the 
report is ready and if she considers it to be “appropriate to the age and 
understanding of the child”, the reporter should explain its contents to the child, 
“including any reference to the child’s own views and the recommendation of the 
… reporter”. In the relatively few and difficult cases in which a children’s guardian 
is appointed to formally represent the interests of the child in the proceedings, 
that guardian is required to begin by ascertaining “whether the child is of 
sufficient understanding” to himself decide, among other things, whether or not 
to submit to medical or psychiatric examinations or to personally attend the court 
hearings. If that level of understanding is found to exist, the guardian must then 
go on to ascertain “the wishes of the child in respect of any matter relevant to the 
proceedings” and the child has the right to personally instruct the lawyers who 
have been engaged to appear on behalf of the guardian. If that level of 
understanding is absent, there is an implied expectation that the guardian will 
nevertheless work with the child in so far as time and the possible gravity of the 
child’s situation permit. Both the guardian and the court have the power to 
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engage professional assistance in understanding the child and his needs. The 
guardian should in any case include the child’s views and wishes in her report and 
expressly explain whether or not she believes them to be accurate and 
appropriate.  
 
No general legislation provision is made to ensure or prevent the attendance of 
the child at judicial hearings, but the court is empowered to direct that a hearing 
take place in the absence of the child if he is formally a party to the proceedings 
and is represented by a guardian and/or lawyer. The court is required, in that 
respect, to have regard to the wishes of the child in question, if he understands 
the issue, and to “the matters to be discussed or the evidence likely to be given”. 
This reportedly reflects the “general view” that it is normally not in the best 
interests of a child to hear details about the real or alleged behaviour of his 
parents.  
 
At the next higher level of formality, the judge may allow the child concerned by 
proceedings to appear as a witness in those proceedings. The child may be sworn 
in as usual, if the judge considers that he “understand[s] the nature of an oath”. 
If that is not the case, but the judge considers that the child both “understands 
that it is his duty to speak the truth” and has sufficient understanding of the 
issues to be able to give worthwhile evidence, then he may allow the child to 
appear as an unsworn witness. There are two alternatives to an appearance by 
the child in the witness box. One is for the child to be officially interviewed 
outside the courtroom by a child care professional and for the results to be 
presented to the court by the interviewer in the form of recordings and/or direct 
witness evidence. Express legislative provision has been made for such evidence 
to be exempted from the general principle against the admissibility of “hearsay” 
evidence. The other alternative is for the judge to himself interview the child in 
private, which is to say in his chambers and in the absence of the other parties 
and the public. Judges are reportedly very reluctant to use this inherent power, 
although they have repeatedly stated that it remains in existence for exceptional 
cases. One reason for the reluctance is that, at least if the child is more than 
eight years old and the judge reaches a decision on the basis of what he was told 
by the child, he is obliged to state that in his judgment . This means that a judge, 
unlike a reporter of the child protection services, cannot promise the child full 
confidentiality, which in turn discourages children from being completely candid in 
private interviews. 
 
The procedurally highest level at which a child can express its views is that of a 
formal party to the proceedings. A specific exception has been introduced in this 
respect, to the general principle that a child can sue only through a judicially 
appointed guardian ad litem or a “next friend”, i.e. a person who has parental 
responsibility for the child and has the power to act in the interests of the child. A 
child can thus initiate or defend legal proceedings under the Children Act 1989, or 
which fall with the inherent jurisdiction of the High Court of Justice to protect 
minors, in one of two ways. First, she can apply for the leave of the court to do so 
and the application may be made either in writing, with reasons, or orally at any 
hearing in the course of the proceedings. In other words, the child concerned by 
the proceedings has the right to stand up at any hearing at which she is present 
and ask the judge to allow her to formally participate as a party. The court can 
either accede to the request immediately, or invite the child to attend a separate, 
ex parte hearing at which the request will be considered. The court has a 
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discretionary power to agree or to refuse to allow the child to become a party. 
Secondly, the child can become a party if a solicitor considers that she has 
sufficient understanding to be able to give instructions, in fact accepts 
instructions from the child and if proceedings have already commenced, actually 
appears on behalf of the child. In other words, if a child can convince a registered 
lawyer to represent her, she will be entitled to act as a party to proceedings in 
her own right. In cases where a next friend or guardian ad litem is actually 
conducting proceedings for a child, that child is given  the right to apply to 
continue as a party in her own right, or in other words to discharge the next 
friend or guardian ad litem. Here again, the court has a discretionary power, but 
it must give the next friend or guardian an opportunity to present arguments 
against acceptance of the application . The child concerned by family proceedings 
can also be made a party to those proceedings regardless of his own wishes. In 
so far as an application is made to have the child taken into the care of a public 
authority, the child must be made a party  and represented by a children’s 
guardian  (subject to what has been said above  about the child’s right to herself 
instruct the lawyer engaged by the children’s guardian). In any other case, the 
court has the discretionary power to order that the child be constituted a party 
and represented by a guardian ad litem , in order to ensure that the court is 
presented with perspectives and arguments which may not suit any of the adult 
parties to the proceedings . The limited, available research indicates that orders 
of this last kind were made in between 2% and 10% of all family law proceedings 
during the first half of the current decade and that the percentage rose sharply 
during that period. 
 
b) Visiting rights 
 
Like most of the pre-existing terminology, the concept of a “right to visit a child” 
was abandoned by the Children Act 1989. The underlying legislative policy is now 
that a child has a right to have “contact” with other persons to the extent that 
this contributes to her welfare. The English courts therefore have the power to 
make “contact orders” against the person or persons with whom children reside, 
ordering that person or those persons to permit the child to have contact with the 
beneficiary of the order. Subsection 8(1) defines such a judicial injunction to 
mean 
 
“… an order requiring the person with whom a child lives, or is to live, to allow 
the child to visit or stay with the person named in the order, or for the person 
and the child otherwise to have contact with each other”. 
 
The courts have interpreted this provision as implying that, while contact orders 
may only be made against a person with whom a child resides or is supposed to 
reside, they can be issued even when no “residence order” has been made in 
respect of the child, they can direct contact with any person and an a priori 
unlimited number of them can be made with respect to a single child.  
 
The legal effect of a contact order is limited to allowing the beneficiary of the 
order to have contact with the child in question. The type of contact may be (and 
usually is) specified by the order and its exercise may be subjected to specified 
conditions.  If a court is convinced that no contact with a certain person would 
best further the interests of a child, then it should not issue a contact order, but 
rather a so-called “prohibited steps order”, which is usually made against the 
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person with whom the child is to have no contact, although it could theoretically 
(also) be made against a person with whom the child resides.  Unlike a “residence 
order”, a contact order does not itself confer parental authority upon the person 
in whose favour it is issued. Neither does it restrict the powers associated with 
parental responsibility however, if it is made in favour of someone who holds such 
responsibility.  There has been some suggestion, on the other hand, that a parent 
could be restrained from exercising powers, without consulting and achieving 
consensus with the other holder(s) of parental responsibility, during a short term 
period of contact, if the exercise would have long term consequences for the 
child.  
 
Those principles are of particular importance in cases in which a non-resident 
parent proposes to take the child out of the country (for example on holiday) 
during a period of contact. As a holder of parental responsibility and a right to 
have the child stay with him during a period of contact, such a parent should in 
principle be able to travel with the child. That is in fact the case when no 
“residence order” has been made in respect of the child. Section 13 of the 
Children Act 1989 stipulates however, that where a residence order is in force, 
two things may only be done with either the written consent of every person 
having parental responsibility for the child, or “leave of the court”. The two things 
are modification of the child’s surname and removal of the child from the United 
Kingdom. An exception is made by subsec. 13(2) for travel outside the country 
during a period of less than one month, but that exception benefits only “the 
person in whose favour the residence order is made”. In the result, if a residence 
order has been made in favour of one parent and a direct contact order has been 
made in favour of the other, then the parent benefiting (only) from contact must 
obtain the leave of the court to take the child outside the United Kingdom, even 
for a few days. If only a contact order has been made in favour of a non-resident 
parent, then the onus will be upon the resident parent to obtain a court order 
prohibiting foreign travel during a contact period. The position taken by the 
English courts in any such litigation will depend to a considerable degree on 
whether the country of intended destination is a Party to the Hague Convention 
on the Civil Aspects of International Child Abduction. The Court of Appeal of 
England and Wales has said that, if that is not the case, then the non-resident 
parent will need to present a very thoroughly prepared case, including proposals 
for practical safeguards to ensure the return of the child to the United Kingdom 
and expert evidence as to how those arrangements will work in the relevant 
foreign country.  
 
As part of an effort to improve compliance with contact orders and generally 
make them more effective, the Children Act 1989 was amended in 2006 to permit 
the judicial formulation of “contact activity directions” and “contact activity 
conditions”. The former are to be given during the process of examining an 
application for a contact order, while the latter are attached to a contact order 
when it is finally made and operate alongside that order. Both require the 
applicant for contact to participate in activity (such as advice and information 
sessions) which is designed to “promote contact”.  
 
Two other types of order, which are defined by sec. 8 of the Children Act 1989 
and may be of relevance in cases of cross-border separation, should be 
mentioned here.  
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The first is a “prohibited steps order”, defined by subsec. 8(1) to mean: 
 
“… an order that no step which could be taken by a parent in meeting his parental 
responsibility for a child, and which is of a kind specified in the order, shall be 
taken by any person without the consent of the court”. 
 
This is the court order that would be most obviously useful to a parent wishing to 
prevent the other parent from taking their child to another country. The definition 
is drafted in such a way that the order can be made against any person, 
regardless of whether he actually has parental responsibility for a child, or even 
against a group of persons. The express reference to parental responsibility in the 
provision is intended only to clarify that such orders cannot be made in respect of 
issues arising between current or former spouses or cohabitees which have 
nothing directly to do with their child. 
 
The second is a “specific issue order”, defined by subsec. 8(1) to mean: 
 
“… an order giving directions for the purpose of determining a specific question 
which has arisen, or which may arise, in connection with any aspect of parental 
responsibility for a child”. 
 
This type of order does not confer any ongoing powers on any person, but it is 
extremely useful in cross-border cases, for example to settle a dispute about 
where a child of separated children should be educated or to order the return of a 
child from the United Kingdom to its foreign home. 
 
B. Special rules or practices governing cross-border separations 
 
No formal rules have been made or practices developed specifically for cases 
involving a foreign aspect in general, or arising out of cross-border divorces or 
separations in particular. In so far as we have been able to determine, English 
judges have made no express mention of foreign elements (such as residence, 
domicile or nationality) in the reported cases that have considered the attribution 
of parental responsibility to particular individuals. Foreign elements, in particular 
residence in a foreign country, have however, sometimes been treated as 
relevant in cases dealing with various aspects of “residence orders” and/or 
“contact orders” under section 8 of the Children Act 1989. These cases will be 
addressed under the present point. 
 
Admissibility of orders in cross-border cases 
 
At the jurisdictional level, it has been held  that a “contact order” can direct that 
contact take place outside of the United Kingdom, or in other words, can be made 
with respect to a child and a person who is to have contact with the child when 
both the child and that person are overseas. Similarly, there is a precedent for 
making a “specific issues order” when neither the child, nor the person ordered is 
physically present in the United Kingdom. It is said that the English courts are 
very reluctant to issue unenforceable orders, but that such an order can be made 
if the applicant demonstrates that it would legitimately assist him in foreign legal 
proceedings.  
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We are not aware of any decided case in which was formulated so as to take 
effect abroad, but have noted that they are often issued in cross-border and 
cross-cultural cases, which strongly indicates that such an order could be 
formulated to take effect in the United Kingdom, or abroad, or both, in an 
appropriate case of cross-border separation.  
 
The position concerning “contact activity directions” and “contact activity 
conditions” is slightly more concrete. Section 11D of the Children Act 1989 states 
that such “conditions” cannot be imposed on persons who are habitually resident 
outside England and Wales. Applying the maxim expressio unius, exclusio 
alterius, this means that “contact activity directions” could well be imposed on an 
applicant for contact who is not resident in England or in Wales, for example in a 
case of cross-border separation where only one of the parties resides in the 
United Kingdom. 
 
Issues generally arising in connection with cross-border separation 
 
An issue which is not inherently connected with cross-border separations, but 
which naturally tends to come up in cases of cross-border separation, is that of 
correspondence between a child and a non-resident parent who live a 
considerable distance apart. This issue has been clearly addressed by the Court of 
Appeal of England and Wales when making a contact order in favour of a non-
resident father and against the child’s resident mother, who was firmly opposed 
to any form of contact between the father and their child. The court ordered 
“indirect contact” and specifically ordered the mother to send the father a new 
photograph of the child every three months, copies of all reports issued by the 
nursery which the child attended and information about any serious illness 
developed by the child. She was also ordered to accept delivery of presents sent 
by the father and to give them to the child and to read out in full and show to the 
child all letters sent by the father. In response to protests by the mother’s lawyer 
that this constituted an opportunity for abuse by the father, it was held that “it 
would be quite wrong to give [the mother] a right of censorship” and that the 
court should not “act as a governess” by stipulating a maximum number or length 
of letters which the father could send. If it later turned out that the father used 
this avenue of contact to criticise or insult the mother, or to “write long and 
obsessive screeds to the child”, then an application could probably be successfully 
made to revoke the contact order.  
 
Of at least equal significance in modern cases of cross-border separation is the 
question of international travel. Any person in whose favour a (sole, joint or 
shared) “residence order” has been made, is in principle entitled to take the child 
outside the country for periods of up to one month each, without obtaining the 
permission of or even consulting with anyone else . There is no a priori limitation 
on the number of occasions on which such travel may be undertaken, but 
remedies are available in case the entitlement is abused. If a resident parent 
organises frequent trip with the apparent aim of preventing another person from 
taking advantage of contact rights, then that person could apply for a condition 
concerning international travel to be added to the residence order. If, on the 
other hand, frequent travel is not organised for ulterior motives, but nevertheless 
impacts on the welfare of the child, then anyone entitled to apply for a residence 
order in respect of the child  could apply for a “prohibited steps order” or a 
“specific issues order” so as to limit the number and/or length of trips abroad . 
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Particular issue of emigration after a separation 
 
Most of the relevant jurisprudence has been created by cases in which a divorce 
takes place in England and one of the former spouses subsequently decides to 
emigrate together with the child or children of the marriage. These cases usually 
involve a mother who has obtained or is applying for a sole residence order and 
wishes to emigrate in order to join her new partner or to return to her country of 
origin following upon the breakdown of her marriage in England. The emigration 
proposal is, of course, inherently of great significance for the child and is usually 
seen by the non-resident parent as a threat to create an effectively 
insurmountable barrier to frequent contact between him and his children. 
 
The development of jurisprudential principles for dealing with this particularly 
sensitive issue has occurred in several phases. Before the enactment of the 
Children Act 1989, the courts had impliedly, but clearly, established a rebuttable 
presumption that an emigration application lodged by a child’s primary carer 
should be accepted, because acceptance would be in accordance with the best 
interests of the child.  In a subsequent “landmark decision”, the Court of Appeal 
of England and Wales held  that this presumption continued to exist under the 
Children Act 1989, but that judges should go through a predefined process of 
appraisal  in order to determine whether or not the presumption is rebutted in an 
individual case. The most recent reported decisions obviously indicate that this 
formal process is unnecessary, that there is no longer any presumption in favour 
of the acceptance of an emigration application, but that the fundamental test of 
the child’s welfare may very well require its acceptance in individual cases. 
Acceptance would be appropriate in particular where the applicant is the child’s 
primary carer and a refusal would have a detrimental impact on the care provided 
by the applicant, if that detrimental impact would outweigh the detriment 
suffered by other people playing important roles in the child’s life. 
 
In practice, all of these principles have normally led to the judicial acceptance of 
emigration applications. Applicants (mothers) are usually able to convince judges 
that they would suffer if they are not permitted to emigrate with their children, 
that that suffering would in turn naturally cause problems for the children in their 
care and that those problems would be more serious than the child’s loss of 
frequent contact with the other, non-resident parent. The exceptional cases, in 
which applications are refused, continue to be those in which the proposal to 
emigrate is found to be impractical or unreasonable. This threshold test of 
acceptability has also been formulated as requiring an enquiry into whether the 
applicant has properly “researched and investigated” the conditions under which 
she and her child would live in the relevant foreign country, as well as 
attentiveness to the possibility that her plan might be motivated more by spite 
than by a genuine belief that she and her children would have a better life in the 
relevant foreign country. Applications were therefore refused in cases where it 
was found that the real reason for which a mother of Australian origin wanted to 
return to Australia was that the move would effectively exclude her ex-husband 
from the lives of her sons,  where the children had established a real home with 
the father in addition to their home with their mother and it was found that the 
mother had not taken into account their strong wish to retain that second home,  
as well as where the mother had not consequently planned her intended 
emigration to France and it was found that she did not have the emotional 
stability needed to establish a new life there.   
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It has been emphasised in addition, that the common judicial approach outline 
above is relevant only to cases in which the child is residing solely with one 
parent, whether as a result of a “residence order” or because the parties have 
expressly or tacitly agreed to that arrangement. In cases of more or less equally 
shared residence, or where the determination of the person(s) with whom the 
child should reside is a live issue before the court, a very different approach must 
be taken. This approach remains very close to the fundamental requirement of 
determining what would advance the best interests of the child. If the court 
comes to the firm conclusion that the child would be better off living with one 
parent rather than the other, then an emigration proposal by the one parent will 
be unlikely to affect that decision.  If, on the contrary, the court finds it difficult to 
decide which parent the child would be better off living with, then an emigration 
plan could well tip the scales against the parent who proposes it.  Still another 
possibility is that the court could make a residence order in favour of the parent 
proposing emigration, but subject to a condition that the child not be removed 
from the United Kingdom and leave it up to that parent to decide whether she 
wishes to emigrate without the child; presentation of an emigration proposal 
which turns out to be unacceptable does not in itself render the proposer 
unsuitable for a residence order.  
 
It should also be noted that emigration applications can be and not infrequently 
are granted subject to conditions. Emigrating parents have, for example, been 
ordered to temporarily send the child back to the United Kingdom at a certain 
point in time, or to arrange that the child receive a certain type of education in 
the country of destination and subsidiarily to pay into court a sum of money 
which would be refunded when it is later shown that the principle condition had 
been complied with. It is an accepted practice for the English courts to give 
permission for emigration in difficult cases in the form of a “specific issues order” 
which will come into affect only once the court is satisfied that “mirror orders” on 
the same substantive terms have been obtained from the courts of the country of 
destination . 
 
Finally and perhaps most importantly for the purposes of the present study, it has 
been judicially suggested that proposals to emigrate to another EU Member State 
should not be treated in the same way as applications to emigrate to the 
antipodes or to a country with an Islamic legal system, but should be treated like 
proposals to relocate within the United Kingdom. Such proposals are approached 
on the basis that a person with whom a child is living has the right to decide 
where the family should live and thus to change the address of the family home. 
It is only in “highly exceptional” cases that restrictions are placed on this 
freedom, either in the form of a condition attached to a residence or contact order 
or by revoking such an order and ordering that the child should live with someone 
else.  The test of whether that step could be necessary is, as always, whether it is 
required in order to secure the best interests of the child.  This was done, to take 
a pertinent example, in a case in which a mother was planning to move to the 
opposite end of the country with the clear intention of preventing the father from 
exercising his rights of contact with the child, as evidenced by her two 
unsuccessful applications to emigrate to Australia.  
 
It must be said that the suggestion (that emigrations to other EU Member States 
should only be prevented in such highly exceptional circumstances) was made in 
the form of an obiter dictum in a case which in fact involved relocation within the 
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United Kingdom.  We are not aware of any subsequent jurisprudence in which the 
suggestion was expressly approved or applied. On the other hand, we have come 
across very few reported cases concerning proposals to migrate within the EU.  
This probably indicates that non-resident parents are relatively rarely shocked by 
proposals to emigrate to other Member States, between which it is relatively easy 
and cheap to travel, and/or that non-resident parents are advised that they are 
unlikely to succeed in convincing an English judge to prevent such emigration. It 
is also worthwhile to quote the reasons given for the suggestion, which reasons 
are becoming increasingly forceful as time goes by: 
 
“… [W]ithin the Community there is the same fundamental approach to social 
issues and a real endeavour to achieve harmonisation, obviously in social policy 
but also in family justice”. 
 

3.1.2. Interests of the child 
 
A. The « Interest of the Child » and its Role 
 
The pre-eminence of the interests of the child in all English legal proceedings 
concerning parents and children is legislatively laid out in the following terms in 
subsec. 1(1) of the Children Act 1989: 
 
“When any court determines any question with respect to: 

a. the upbringing of a child; or  
b. the administration of a child’s property or the application of any income 

arising from it, the child’s welfare shall be the court’s paramount 
consideration”. 

 
The highest British appellate court has since explained that this provision is a 
legislative restatement of the so-called “welfare principle”, which had been 
developed by the jurisprudence under earlier legislation concerning children’s 
guardianship, and endorsed the following explanation of the consideration of a 
child’s welfare as paramount: 
 
“[It is] a process whereby when all the relevant facts, relationships, claims and 
wishes of parents, risks, choices and other circumstances are taken into account 
and weighed, the course to be followed will be that which is most in the interests 
of the child’s welfare as that term has now to be understood”.  
 
In effect, the approach taken by English courts in child law cases is to treat the 
child’s best interests as the only relevant factor and to take other matters into 
account only in so far as they clarify the course of action which would probably 
best advance the child’s interests. It is essentially on this basis that English 
private international law designates the lex fori as the sole law applicable to 
virtually all questions concerning children.   
 
As concerns the scope of the application of the “welfare principle” in England, it 
fundamentally applies in all private law proceedings directly concerning a child. It 
has been suggested that, although the principle should govern both substantive 
and procedural aspects of such proceedings, the English courts have not been 
prepared to abandon all procedural rules and objectives in the name of the child’s 
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best interests. Outside the realm of judicial proceedings, the Children Act 
principle of the paramountcy of the child’s best interests is not applicable at all.  
Other legislation does however require people dealing with children in other 
contexts to keep the children’s welfare in mind.  
 
B. Implementation by the Courts of the Interests of the Child 
 
Rather surprisingly for a precedent-based legal system, English law has not left it 
to the courts to develop guidance as to the practical determination of what is in 
the best interests of a particular child, but instead has a legislative “checklist” of 
factors which should be taken into account when making the determination. This 
“checklist” is set out in subsec. 1(3) of the Children Act 1989: 
 
“(a)  the ascertainable wishes and feelings of the child concerned (considered in 
the light of his age and understanding); 
(b)  his physical, emotional and educational needs; 
(c)  the likely effect on him of any change in his circumstances; 
(d)  his age, sex, background and any characteristics of his which the court 
considers relevant; 
(e)  any harm which he has suffered or is at risk of suffering; 
(f)  how capable each of his parents, and any other person in relation to whom 
the court considers the question to be relevant, is of meeting his needs; 
(g)  the range of powers available to the court under this Act in the 
proceedings in question.” 
 
This is a non-exhaustive list of aspects which should always be considered and 
does not prevent courts from taking additional aspects into account.  
 
C. Impact of the Cross-Border Element in a Divorce or Separation 
 
The fact that the interests of a child are to be determined in the context of a 
cross-border divorce or separation, is not reflected in any legislative provisions of 
relevance to the “welfare principle”. As concerns jurisprudential sources and as 
far as we have been able to determine, the English courts have not reacted in any 
regular or clearly identifiable manner to cross-border aspects of cases involving 
children. In other words, they consider that the effect of a cross-border divorce or 
separation on the best interests of the children of the couple depends entirely on 
the particular circumstances of each individual case.  
 

3.1.3. The Role of Child Protection Services 
One body has been created at the national level in order to assist the children, 
their families and the courts involved in legal proceedings affecting the upbringing 
of children in general and in cases of divorce or separation in particular: the 
Children and Family Court Advisory and Support Service (CAFCASS). It has three 
main functions: 
 

– to make provision for the legal representation of children in judicial 
proceedings which affect them; 

– to assist the courts in making decisions in such proceedings; 
– to advise the children affected by such proceedings and their families.  
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The exercise of the third of those functions is relatively straightforward: CAFCASS 
publishes a wide variety of informative material, runs awareness programmes 
and maintains offices throughout the United Kingdom, to which affected persons 
can come in order to obtain free personal advice. 
 
The second function is much more onerous. It normally consists in the provision 
of reports to judges who are hearing child law cases. Under sec. 7 of the Children 
Act 1989, such a judge can request a report on any issue arising under the Act 
and affecting a child. For this purpose, CAFCASS employs a large number of 
“children and family court reporters”, who are all qualified as social workers. 
Some kind of report is in practice ordered to be prepared in almost all contested 
cases arising under Part I of the Children Act 1989. A reporter must spend some 
time alone with the child before finalising his written report, unless there is a very 
strong reason for not doing so in a particular case, and should, if at all possible, 
see the child together with each party to the proceedings (normally the parents, 
one at a time). In this way, the reporter assists the judge in finding what are 
often the most important facts for determining the outcome of the case, namely 
the nature of the relationship actually existing between the child and each of the 
persons with whom she could live or have contact. The findings and 
recommendations of a reporter will not be rejected by the judge without having 
heard the reporter as a witness and this only rarely happens.  
 
The first function is the most formal. In each individual case, the judge may 
decide that the interests of the child cannot properly be safeguarded unless the 
child is separately represented by a person competent to make representations 
on his behalf. He then asks CAFCASS to provide a “children’s guardian” for 
appointment to act as the child’s guardian ad litem. In this capacity, the guardian 
is himself a party to the proceedings, although it is his duty to advance the 
interests of the child. He normally does so by investigating the child’s 
circumstances, interviewing the child and other people concerned, inspecting 
records concerning the child, ascertaining the child’s views and intellectual 
capacity and advising the judge as to the options which are realistically available 
and as to which of them would be preferable.  The guardian may engage 
professional services, such as those of a child psychiatrist, to assist him in his 
investigations. In any case, he must engage a solicitor (attorney-at-law entitled 
to take instructions from private parties) to act on the child’s behalf. The solicitor 
normally receives his instructions from the guardian, but the guardian may decide 
that the child has sufficient understanding to instruct the solicitor herself, in 
which case she may do so. The solicitor then normally engages a specialised 
barrister (attorney-at-law entitled to appear in court on behalf of parties) to make 
representations in the name of the guardian and on behalf of the child during 
court hearings.  Except in rare cases where the child owns sufficient property, the 
fees of the solicitor and the barrister are paid out of the legal aid budget. Even 
the English judiciary has recognised that this is a “Rolls Royce model” of child 
protection, which many other countries would not be able to afford.  
 
At the other end of the spectrum of UK government, each local government 
authority has a “welfare officer” (and sometimes a whole department assisting a 
head welfare officer to carry out his tasks), who is responsible for, among other 
things, making decisions as to whether and to what extent the authority should 
apply to have children placed under its “care”, most commonly in the form of a 
placement with approved and supervised foster parents. In the not infrequent 
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cases of separation or divorce in which an application is made for this “public law” 
solution to be ordered, the judge may order that the (second) function of 
reporting on issues affecting the child, be fulfilled by the welfare officer or his 
delegate.  
 
Neither CAFCASS, nor the local authorities, have made any special arrangements 
of which we are aware for cases of cross-border divorce or separation. 
 

3.2. Private International Law 

3.2.1. Case-Law invoking the Brussels II bis Regulation 
One English judgment applying the Brussels II bis Regulation is particularly 
interesting in that it deals with the “escape clause” set out in par. (a) of Art. 23 of 
that regulation, namely that a relevant judgment is not to be recognised in 
another Member State “if such recognition is manifestly contrary to the public 
policy of the Member State in which recognition is sought taking into account the 
best interests of the child”. For the interpretation of that provision, Justice Singer 
of the Family Division of the High Court of Justice of England and Wales 
considered as applicable, summarised and endorsed the views which had 
previously been stated by Justice Holman of the same court in two cases 
involving the equivalent provision of the Brussels II Regulation.  
 
Justice Holman had made three basic points. First, if it were found that the 
judgment was clearly flawed or wrong, that would not in itself justify a refusal to 
recognise the judgment on the basis of public policy, because the regulation 
expressly prohibits the court which is asked to recognise and enforce the 
judgment from reviewing the substance of that judgment. Secondly, the welfare 
of the child in question is not to be treated as the paramount consideration 
determining public policy in this context, because Art. 23(a) states that “the best 
interests of the child” are only to be “tak[en] into account” when applying 
national public policy. Thus, if it were found that the recognition of a judgment 
would be contrary to the best interests of the child in question, then that again 
would not in itself justify a refusal to recognise the judgment on the basis of 
public policy. Thirdly, the regulation is to be treated like an international 
convention and given a purposive interpretation. One of the main purposes of the 
regulation being to render judgments given in one Member State enforceable in 
all Member States, recourse may be had to the escape clause only “in exceptional 
circumstances”. This principle is reinforced by the fact that Art. 23(a) refers to 
judgments the recognition of which would be “manifestly” contrary to public 
policy. Notwithstanding those three points, Justice Holman envisaged that there 
could be cases in which a foreign judgment might operate in a manner so 
prejudicial to the welfare of the child concerned, that its recognition in England 
and Wales would be manifestly contrary to British public policy. He did not 
speculate as to what kinds of circumstances might be involved. 
To that, Justice Singer added his own analysis, which goes slightly beyond the 
views stated in the previous case. He noted that the provisions of the Brussels II 
bis Regulation, by virtue of the fundamental principles of European Law, are now 
part of the domestic law of England. Given the purpose of the regulation which 
has been noted above, it should be concluded that British public policy now holds 
that judgments falling within the scope of the regulation should not “be 
subverted”, “save in the most exceptional of circumstances”. One consequence of 
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that conclusion is that English courts must accept that the child’s best interests, 
as perceived by the court asked to recognise and enforce a judgment falling 
within the scope of the regulation, have been reduced to the status of “an 
element in the equation” of recognition and enforcement.  
 
The facts of the case before Justice Singer arose out of the separation of an 
Anglo-Irish couple with three children, while the family was living in Japan. The 
Irish mother returned to the Republic of Ireland with the children and there 
petitioned for judicial separation at a point in time before the Brussels II 
Regulation came into force. The Irish court eventually granted the separation and 
ordered that the children should live with the mother. She had however, become 
seriously ill in the meantime and the children had gone to live with the father in 
England. By the time judgment was handed down on the application of the 
mother for recognition and enforcement in England of a subsequent Irish order 
for the return of the children to Ireland, the Brussels II bis Regulation had come 
into force.  
 
Justice Singer therefore formally based  his decision on the transitional provisions 
of the regulations and in particular on a finding that the jurisdictional rules which 
were in force in Ireland at the time when the suit for separation and custody 
orders was originally filed, did not “… accord with those provided for either in 
Chapter II of th[e] Regulation or in a convention concluded between the Member 
State of origin and the Member State addressed which was in force when the 
proceedings were instituted” . His Lordship accordingly concluded that neither 
regulation was applicable to the case at hand and decided it by applying the 1980 
Council of Europe Convention on Recognition and Enforcement of Decisions 
concerning Custody of Children and on Restoration of Custody of Children, despite 
the express statement in Art. 60(d) of the Brussels II bis Regulation that it takes 
precedence over that “European Convention”. He held that this Convention 
required recognition and enforcement of the Irish order for the return of the 
children to the custody of their mother in Ireland. 
 
As a result of these peculiar facts and the transitional provisions, the views 
expressed by Justice Singer on the Brussels II bis Regulation may strictly be 
classed as obiter dicta. His Lordship consciously formulated them with great care 
however, in case it should turn out that his conclusions as to the effect of the 
transitional provisions was flawed. He stated that, in that case, he would hold 
that it would not be manifestly contrary to English public policy to enforce an Irish 
judgment which was expressly based on principles centred on the child’s welfare 
and reached after a lengthy hearing of detailed evidence, even if he were 
convinced that the child’s welfare could be best advanced by making different 
orders. Indeed, he considered that non-recognition would be contrary to public 
policy. In arriving at that conclusion, he also rejected an argument that 
recognition would breach public policy because the Irish court which rendered the 
judgment in question manifestly did not have jurisdiction to do so under the 
terms of the regulation. This argument, in his Lordship’s view, is precluded by the 
last sentence of Art. 24 of the Brussels II bis Regulation: “The test of public policy 
referred to in Articles 22(a) and 23(a) may not be applied to the rules relating to 
jurisdiction set out in Articles 3 to 14”. 
 
There have, of course, been numerous cases in which English courts have applied 
the Brussels II Regulation without reaching any fundamental conclusions as to the 
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scope of their applicability. Some of those decisions contain interpretations of 
various provisions of the Regulation. A good example is provided by a case in 
which an Anglo-Spanish couple had divorced in Spain, before the mother moved 
to England with the child of the former marriage. The father lodged an appeal 
against the terms of the divorce judgment and in particular the permission given 
to the mother to take the child to England. Before the appeal was heard, the 
father made applications for the enforcement of the contact provisions of the 
divorce judgment and for their modification. His appeal was rejected while those 
applications were still pending. The Spanish court subsequently rejected the 
application for modification, but accepted the application for enforcement. In 
order to determine its jurisdiction over the case, the English court needed to 
identify the point in time at which the Spanish proceedings had ended, by virtue 
of the fact that a “judgment allowing a divorce became final” as envisaged by 
subpar. 3(a) of Art. 3 of the Brussels II Regulation. Justice Sumner held that the 
Spanish divorce judgment became final on the date on which the appeal against it 
was rejected and that the courts in England, where the child was habitually 
resident, subsequently had exclusive jurisdiction to determine new applications 
affecting parental responsibility for the child. However, neither his Lordship, nor 
the lawyers who presented legal arguments to him, were aware that the Brussels 
II and Brussels II bis Regulations are instruments of European Law; they thought 
that these are conventions of the Council of Europe! This and similar English 
jurisprudence should therefore be treated with considerable circumspection. 
 
Finally and at the risk of creating confusion as to the concept of a “regulation”, it 
should be pointed out here that the British government, shortly before the 
Brussels II bis Regulation came into force, promulgated national regulations  
aimed at ensuring that its provisions are applied in the United Kingdom. Those 
regulations specify, inter alia, that the Hague Convention on the Civil Aspects of 
International Child Abduction and the Council of Europe Convention on 
Recognition and Enforcement of Decisions concerning Custody of Children and on 
Restoration of Custody of Children do not apply as far as the Brussels II bis 
Regulation is applicable and clarify the jurisdiction of British courts to make in 
orders in cases to which the Brussels II bis Regulation is not applicable. 
 

3.2.2. Case-law Invoking International Conventions 
The United Kingdom has not enacted any legislation to transpose into domestic 
law the provisions of the 1989 United Nations Convention on the Rights of the 
Child, which, under the United Kingdom’s dualistic understanding of the 
relationship between national and international law, means that its provisions 
cannot be relied upon in British courts.  
 
The United Kingdom is not a party to the 1961 Convention on Jurisdiction and the 
Law Applicable to Issues concerning the Protection of Minors, which has the same 
consequence. 
 
As concerns the 1980 Hague Convention on the Civil Aspects of International 
Child Abduction, its provisions have been transposed into British domestic law by 
the Child Abduction and Custody Act 1985 and both the Convention and the Act 
have been considered in a very large number of reported cases. Most of the 
jurisprudence on substantive issues concerns three questions: the meaning of 
“habitual residence”, which the English courts believe is to be defined according 
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to the lex fori of the requested State,  meaning English law although the concept 
is actually foreign to English law; the circumstances in which it can be said that 
an applicant has “rights of custody” of a child, on which issue the English courts 
have taken a liberal approach,  subject only to the limitation that purely de facto 
custody cannot confer rights;  the identification of cases in which the return of a 
child would place it in such “an intolerable situation” as to justify the refusal of 
the application, where the English courts have taken a quite restrictive approach.  
 

3.2.3. National Conflicts of Law Regimes 
 
Information on how domestic laws handle international conflicts of laws is 
presented in the Annex. 
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PART IV 
 
INTRODUCTION 
 
In accordance with the tender specifications , we begin by taking stock of 
progress made, while highlighting the “best aspects” of the system that are the 
result of the various national and international instruments analysed in Part II 
(1). We then look at some “gaps”, and, more generally, at the aspects that may 
appear to warrant improvements (2). This double analysis is carried out while 
keeping an eye focussed on the “public debates” which have been held on the 
subject both at the national and the European levels, as well as on the “most 
recent propositions”, and in particular on the proposal for a “Rome III” 
Regulation. Lastly, we go on to make some “recommendations” aimed at better 
evaluating and implementing the system as it currently stands (3).  
 

1. “STOCKTAKING OF PROGRESS MADE” AND “BEST 
ASPECTS” OF THE CURRENT SYSTEM 

 
In order to take stock of progress, i.e. to assess the improvements which the 
system currently in place has been able to achieve, the goals set by European 
legislators must be considered (1.1.). Such “stocktaking” then becomes an 
assessment of the extent to which such goals have been achieved (1.2.). 
 

1.1. Creation of an “Area of Security, Freedom and Justice” 
in the Realm of Parental Responsibility 

 
It appears that the “proper functioning of the internal market”, as well as the 
creation of an “area of security, freedom and justice” (1.1.1.) are hindered, in the 
realm of parental responsibility as in other realms, by the failure of Member 
States to recognise relevant judgments delivered in other Member States 
(1.1.2.). 
 

1.1.1. The Area of Security, Freedom and Justice and the Functioning of the 
Internal Market 

The Community does not currently possess sufficient legal bases to seriously 
envisage a standardization of the body of Member States' applicable family law. 
Thus, the substantive content of rules on divorce, legal separation or marriage 
annulment, on the one hand, and most importantly, on parental responsibility, 
including rights of custody and rights of access, on the other hand, must 
necessarily come from the national laws of the Member States. 
 
Nonetheless, this legal fragmentation does need to be “managed ”, in the 
European area, so that it does not hinder the “proper functioning of the internal 
market”, and, more specifically, the creation of an “area of freedom, security and 
justice”. It is important to note that this double requirement, namely the “respect 
for the different legal systems and traditions of the Member States”, on the one 
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hand, and, on the other hand, the creation of “an area of freedom, security and 
justice with respect for fundamental rights”, is now firmly enshrined in the 
Treaties, after the entry into force of the Treaty of Lisbon on 1st December 2009, 
in the new Article 67(1) of the Treaty on the Functioning of the European Union 
(TFEU) . 
 
In the absence of substantive uniformity, the proper functioning of the internal 
market and the creation of an area of freedom, security and justice must be 
achieved through measures in the realm of private international law (in a broad 
sense), or, in the words of Article 61(c) TEC, now Chapter 3 of Title 5 of the 
TFEU, in the realm of “judicial cooperation in civil matters”. Article 81 TFEU – ex 
article 65 TEC – which specifically concerns measures in the interest of such 
cooperation, is very broadly formulated. Indeed, it calls on the European 
Parliament and on the Council to “ensure” (not merely to “improve and simplify”, 
as previously stated in article 65 TEC) , among other things, “the mutual 
recognition and enforcement between Member States of judgments and of 
decisions in extrajudicial cases,” “the compatibility of the rules applicable in the 
Member States concerning conflict of laws and of jurisdiction” (and the latter, too, 
is no longer just “promoted,” but positively “ensured”), and “the compatibility of 
the rules on civil procedure ”. It is worth noting that according to article 81(3) 
TFEU, measures concerning family law with cross-border implications are to be 
established by the Council, acting in accordance with a special legislative 
procedure, unanimously, after consulting the European Parliament. 
 

1.1.2. The Failure to recognise Judgments on Matters of Parental 
Responsibility as an Obstacle to the Creation of an Area of Freedom, 
Security and Justice 

It would appear that the above mentioned articles provide sufficient legal bases 
for the Union to exercise its legislative prerogatives in the realm of parental 
responsibility. This becomes apparent if one considers the consequences of the 
failure by a Member State to recognise a judgment delivered by another Member 
State on these matters. 
 
Let us suppose that a judgment delivered in Member State A concerning parental 
responsibility assigns exclusive custody of child Z to the mother, X, who resides 
in State A, and awards rights of access to the father, Y, who resides in State B. 
Let us further suppose that this judgment by A is submitted for recognition and 
enforcement in B. If the latter State refuses to recognise and enforce this 
judgment, it must at the same time – to avoid inflicting an “internal” denial of 
justice to parties X, Y and Z – allow any interested party to initiate a new 
procedure in B to assign parental authority, precisely in order to allow X, Y and Z 
to know, within the legal system of State B, their rights and obligations 
concerning the relationships between the parents and the children. Two outcomes 
are then possible: either the judgment delivered in B is identical to the judgment 
delivered in A that had initially not been recognised in B, which would represent 
an undesirable duplication of procedures, as well as of total costs; or the 
judgment rendered in B is different from the one rendered in A, for instance in 
that it assigns exclusive custody of Z to the father, Y, and awards access rights to 
the mother, X, which would create a conflict between the judgments delivered in 
State A and State B, respectively. A conflict of judgments results, for those 
seeking justice, here the parents X and Y and their child Z, in a conflict of legal 
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situations and thus of rights and duties: according to State A, X has exclusive 
custody (and the correlate rights and duties), whereas according to State B, such 
exclusive custody has been assigned to Y. 
 
As far as each parent and the child are concerned, the situation described above, 
resulting from such conflict of legal situations, appears to be quite contrary, to 
“security”, to “justice” and also to “freedom”, at least within the meaning of 
Community freedoms. 
 

– It is contrary to “security” in the sense expressed by the phrase “legal 
security”, considering that the three persons involved are condemned to 
live in ignorance as to the substance of their actual, effective rights and 
obligations. In particular, the child does not know which of the parents is 
his or her guardian, and therefore whose parental decisions he or she 
should follow in matters of school attendance and medical treatment, for 
example: is it the mother, who is entitled to making such decisions 
according to State A, or the father, who is similarly entitled according to 
State B? In addition, every time the child travels from State A to State B, 
and from State B to State A, in order to allow exercise of the rights of 
access to which one of the parents is entitled, he or she risks being 
retained in the destination country where that same parent has the right 
of custody, which entails the right to retain the child. Such successive 
abductions, or at any rate retentions, which constitute each time an 
uprooting of the child, cannot be opposed because, according to our 
hypothesis, in the country in which they occur, they are perfectly legal: far 
from violating custody rights, they contribute, precisely, to enforcing 
them. 

 
– Such a heart wrenching situation is contrary to the “justice” to which the 

child is entitled. There can be little doubt that such a situation of 
uncertainty – and the perpetual conflicts it engenders, rather than 
resolving – is contrary to “the best interest of the child”, however it may 
be construed. “Justice” is also denied to the parents, because by 
hypothesis neither of them has any possibility of resolving this 
international conflict of claims, since each of the two judgments is final in 
the State in which it was delivered. In short, a situation such as the one 
described, created by a Community conflict of judgments, entails, for each 
of the persons involved – the parents and the child – a “Community denial 
of justice”, which is, by definition, a “negation of justice ”. The area 
composed of States A and B risks becoming an “area of non-justice”, 
radically at odds with the creation of an area of security, freedom and 
justice and, especially, of adequate protection of the child. 

 
– The actual enjoyment by the parents and the child of their fundamental 

freedoms, as well as of X's and Y's freedom of movement and 
establishment in countries A and B, is thus curtailed. As a consequence, X 
would certainly be inclined to limit her movements in State B, where her 
right of custody is not recognised, and the same would apply to Y with 
regard to State A. In addition, both X and Y would strive to limit the 
movements of their child Z in the other parent's country of residence, 
since whenever the child is in that other country, the rights they hold 
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based on the judgment delivered in their own country of residence may no 
longer be effective. 

 
Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning 
jurisdiction and the recognition and enforcement of judgments in matrimonial 
matters and the matters of parental responsibility, repealing Regulation (EC) No 
1347/2000, was adopted on the basis of articles 61 and 67 TEC. The second 
recital of the new Brussels II Regulation invokes the “principle of mutual 
recognition of judicial decisions as the cornerstone for the creation of a genuine 
judicial area”. The principle of mutual recognition is instrumental for preventing a 
conflict of judgments, i.e. a situation of absence of freedom, security, justice, or 
an area of non-law. 
 
The importance of a number of reservations on the existence of a Community 
competence to enact provisions concerning parental responsibility and especially 
the recognition of judgments, which have been put forth, at times vigorously, 
appear to have faded over the course of the years. We can surmise that such 
reservations did not sufficiently take into account the consequences, in the 
judicial context of those seeking justice, that derive from the lack of recognition 
of judgments on these matters and from conflicts of judgments, i.e. legal 
situations which are the direct consequences of such a state of affairs. The 
exercise of such a competence, which, in light of the Treaty establishing the 
European Community, was already sufficiently established before the entry into 
force of the Treaty of Lisbon, has gained a firmer foundation now that the latter 
Treaty has included a specific title on the “area of freedom, security and justice” 
(Title V) and has broadened the range of measures that may be adopted by the 
Parliament and by the Council in the domain of private international law, 
“particularly” in order to improve the functioning of the internal market. 
 
It seems useful to ascertain whether, by what means and, most importantly, to 
what extent the new Brussels II Regulation and the other instruments in force at 
the Community level are able to achieve such Community goals. 
 

1.2. Elimination of Obstacles by the New Brussels II 
Regulation and by Other Instruments in Force at the 
Community Level 

 
The most recent instrument for the international protection of children, the new 
Brussels II Regulation, aims to remedy the shortcomings of existing international 
texts, to resolve certain difficulties of interpretation that arise from them, to 
complement and improve their implementation, and, consequently, to promote 
the efficacy of the solutions they introduce. It is therefore appropriate to take this 
Community instrument as the basis for our analysis. 
 
Preliminary general remarks on the Regulation's general goals (1.2.1.) are 
followed by discussions focusing on competition rules (1.2.2.), recognition and 
“exequatur” (1.2.3.) and child abduction (1.2.4.). Each of these discussions 
includes an indication, based on the debates held on this subject, of what 
progress the Regulation has enabled, what gaps remain and what aspects may be 
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improved, which constitute, as indicated above, the second section of Part IV of 
the study. 
 

1.2.1. Some General Remarks 
The new Brussels II Regulation aims to achieve the following improvements: 1) it 
grants automatic recognition to all judgments on the subject of parental 
responsibility, the latter being defined in broad terms; 2) with respect to 
“exequatur”, the enforcing State may only oppose it on restrictively formulated 
grounds; 3) certain judgments – those concerning rights of access and those 
requiring the return of the child after an abduction which have been delivered in 
the State in which the child resides after an order of non-return has been issued 
in the State to which the child has been removed – may be declared enforceable 
in the State of origin, in which case the enforcing State may no longer oppose 
them; 4) the numerous/myriad rules on jurisdiction also aim to ensure that the 
judgment which is to be endowed with freedom of movement is made by the 
judge who is in the best position to assess the situation and, in particular, the 
interest of the child; 5) within the European judicial area, the Regulation 
strengthens the provisions of the 1980 Hague Convention aimed at preventing 
and suppressing the removal and retention of a child in violation of rights of 
custody, i.e. in violation of a rule or judgment delivered in the State of habitual 
residence, by providing for the child's immediate return. 
 
It is generally agreed that, with regard to the previously existing situation in the 
European area, the new Brussels II Regulation has been a source of progress . 
Such progress can only be measured against the pre-existing situation, which 
included four different conventions, to which Member States have acceded in 
varying numbers and each one of which, according to unanimous or 
overwhelming [public] opinion, is marked by flaws or aspects warranting 
improvement. 
 
1. The 1961 Hague Convention, which is only in force in eleven European 

States and whose most serious flaws, amply decried, include the failure to 
address the competition between the authorities of the State of which the 
child is a national and those of the State where the child is a habitual 
resident, as well as, most importantly, the absence of provisions on 
recognition of judgments containing enforcement measures and on 
cooperation between different authorities. 

 
2. The 1980 Luxembourg Convention, which, to some extent, complemented 

the 1961 Hague Convention as far as recognition of judgments and 
cooperation between authorities is concerned, but is often found to lack 
decisiveness, in the first place with regard to the still too numerous grounds 
for refusing recognition it let stand, and also because it does not regulate 
enforcement proceedings, which remain the prerogative of the contracting 
States. 

 
3. The 1996 Hague Convention, which was not in force when the new Brussels 

II Regulation was adopted (and still is not today in most Member States). 
Although it includes fairly comprehensive regulations – on jurisdiction, 
applicable law, recognition and cooperation between authorities –, does not 
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include provisions on “exequatur” and provides for the review of the 
jurisdiction of the State of origin at the recognition stage. 

 
4. The 1980 Hague Convention, which is limited to child abductions. This 

convention is generally thought to work rather well, although according to 
widespread opinion there is room for improvement, in particular with regard 
to the expeditiousness of return orders and, more generally, in the realm of 
cooperation between authorities. It is also unfortunate that it does not 
sufficiently protect rights of access. 

 
Through its provisions on recognition and “exequatur”, the new Brussels II 
Regulation replaces the 1980 Luxembourg Convention on the recognition of 
judgments, aiming to remedy its shortcomings. The grounds for denying 
recognition are drawn from those contained in the 1996 Hague Convention, 
although, with regard to the latter, the new Brussels II Regulation also marks 
progress in the interest of the free movement of judgments in that, on the one 
hand, it removes the review of jurisdiction from among such grounds, and on the 
other hand, it institutes a common, simplified procedure for “exequatur”. 
Recognition is thus made more secure and expeditious than under the provisions 
of the two former conventions, and this has generally elicited favourable views. 
Concerning the rules on jurisdiction, the new Brussels II Regulation does away 
with the concurrent jurisdiction of the authorities of the nationality State and 
those of the State of habitual residence, which had been allowed to exist under 
the provisions of 1961 Hague Convention, and which the 1996 Hague Convention 
had already supplanted. Regulatory provisions are drawn from the very modern 
ones introduced by the latter Convention, which have been adjusted, however, in 
the interest of greater flexibility, especially where there is agreement between the 
parties. Concerning child abductions, the new Brussels II Regulation complements 
the 1980 Hague Convention, of which it assumes the application (and to some 
extent ensures its entry into the body of European/Community Law) to certain 
aspects of the procedure, such as the hearing of the child, the time frame for 
delivering judgments, and conflicts of judgments between decisions requiring 
return and orders of non-return. With the exception of the solution proposed by 
the Regulation to resolve said conflicts, the changes have generally been 
welcomed. The Regulation also fills the gap in the 1980 Hague Convention 
concerning the protection of rights of access, such that judgments granting them 
can now, under certain circumstances, be declared enforceable without the 
possibility of opposition, something that none of the previous international 
instruments had dared to establish. 
 
Some commentators have criticised the European legislators’ failure to consider 
these issues or even questioned the wisdom of intervening in the realm of 
parental responsibility. It is important to recognise – and this is the unanimous 
view – that the Brussels II Regulation was flawed because it only concerned 
judgments on parental responsibility delivered in connection with a divorce 
concerning the children of a married couple. The broadening of the scope of 
regulation to every judgment concerning parental responsibility, regardless of 
whether a marital relationship exists between the parents and of the context in 
which it is delivered, has been unanimously approved. The impression of a certain 
lack of reflection that the need to act once again on very short notice may give is 
not without justification. We do not, however, believe that that the general 
usefulness for the Community of intervening in the realm of parental 
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responsibility should be subject to question, since it is clear that the changes 
introduced by the Regulation, taken as a whole, deserve a positive evaluation, 
which,, as we have already mentioned and as we shall further discuss in greater 
detail, is the case. Thus, it would not have been enough, in order to achieve the 
same goals, for the Community to force ratification of the 1996 Hague 
Convention by the Member States, for, while it is certainly desirable – as we 
argue below – that the latter be ratified without delay, the new Brussels II 
Regulation does nevertheless introduce significant improvements with respect to 
that Convention as well. 
 
Some commentators would have preferred the new Brussels II Regulation to 
simply refer to the Hague Convention, whilst issuing specific provisions for 
Community cases ; this is indeed the substance of the Regulation's approach with 
regard to the 1980 Hague Convention. Since the changes made to the regime 
established by the 1996 Hague Convention, which we remind the reader is not 
yet in force in several States, are quite numerous and sometimes significant, it is 
not certain that national courts called upon to rule on Community cases would 
have found it easier to systematically consult and apply two different texts. The 
choice of drafting a rather complete Community instrument and of ordering 
Member State courts to only refer to the Convention's text on residual and 
specific matters, which was certainly also dictated by reasons of “political image”, 
seems to us to be justified. In any event, it would seem that, on this point, it is 
no longer possible to return to the former situation. Nevertheless, the fact 
remains that conciliation difficulties between the two instruments will inevitably 
arise, a subject on which we expound further below. 
 
The past four years of application of the new Brussels II Regulation by the courts, 
while they do reveal some difficulties of interpretation, discussed below – as 
attested, furthermore, by the five judgments rendered to date by the ECJ, three 
of which concern parental responsibility –, do not seem to have highlighted any 
major flaws in the regulatory framework, in any case none that call into question 
the desirability of a Community instrument. Some have even gone so far as to 
write that the “subject of parental responsibility is currently governed by a 
sufficiently detailed, coherent regulatory framework, which does not appear to be 
in need of any particular changes ”. 
 

1.2.2. Jurisdiction 
The jurisdictional framework instituted by the new Brussels II Regulation is 
generally well-regarded. It has been written that it “has been able to ally 
proximity requirements with an understanding of the need to promote consensual 
solutions, while minimizing jurisdictional conflicts and judicial fragmentation and, 
most importantly, always putting the child's interest first”. In particular, the fact 
that “the complex interweaving of jurisdictions established by Articles 1, 4, 8 and 
9 of the 1961 Hague Convention, with its compromises and reservations, is no 
longer applicable” has been well received. 
 
As to the general jurisdiction established by article 8, both the choice of the 
child's habitual residence as a fundamental criterion and the definition of the 
decisive moment for determining habitual residence as the time at which the 
court is seised are welcome provisions; this is an explicit provision of prorogatio 
fori, which is not included in the equivalent provisions of the 1961 and 1996 
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Hague Conventions. Continuing jurisdiction of the former habitual residence, for 
judgments on rights of access, for a three-month period following a move – 
another innovation, stipulated in Article 9  – has generally been greeted with 
approval by those who have commented on it , also in view of the (frequently 
noted) limited scope of this exception . The possibility, incorporated in Article 12, 
of a prorogation of jurisdiction, either of the divorce court – which is then 
seemingly given jurisdiction over all the children in the family or at least over 
those living under the same roof  – or, in another innovation with respect to the 
1996 Hague Convention , of another court with which “the child has a substantial 
connection”, with the agreement of the parties, has also been approved, 
considering that it favours the adoption of a consensual solution, at least insofar 
as the choice of a court is concerned . 
 
The possibility of transferring the case to a court in a better position to hear it – 
to a forum melius conveniens – established by Article 15 , which is a provision 
substantially drawn from the 1996 Hague Convention, is generally considered to 
be both interesting and useful. By making a concession to the doctrine of forum 
non conveniens, developed by legal systems of English-speaking countries, the 
Regulation introduces a welcome element of flexibility. Some have described it as 
an “excellent mechanism of which it is to be hoped that it can be extended to 
divorce cases by taking advantage of the opportunity of a new revision of the 
text”. It has been rightly observed that such a mechanism can help correct the 
rigidity of European lis pendens, which, in accordance with Article 19, follows the 
chronological order of seisins , since for example the court seized second 
substantially may, pursuant to Article 15(2)(c), request the court first seized to 
refuse to exercise jurisdiction in favour of the former. In addition, the cooperation 
between authorities called for by this article and necessary to ensure its 
effectiveness is easier to put into practice in the Community context than in the 
context of the 1996 Hague Convention. 
 

1.2.3. Recognition, “Exequatur” and its Suppression 
The assessment of the rules for recognition and enforcement has also generally 
been positive. It has thus been said, for example, that the Regulation “was able 
to reconcile two essential requisites for marital and parental relationships, namely 
that of ensuring that judgments are recognised and effectively enforced, for the 
sake of the state's continuity and stability, while at the same time, and above all, 
ensuring the protection of the fundamental rights of the persons concerned”. The 
next section (1.2.3.1.) focuses on recognition and “exequatur”, and the following 
section (1.2.3.2.) on the suppression of “exequatur” for judgments concerning 
rights of access. 
 
1.2.3.1.  Recognition and “Exequatur” 
Concerning recognition and “exequatur”, the rather negative experiences of the 
Luxembourg Convention and of the 1961 Hague Convention have argued in 
favour of approving the new system. Indeed, it is precisely with respect to 
judgments concerning parental responsibility that the Regulation “moves forward 
in the most interesting ways in terms of its intent to grant full efficacy to 
judgments produced within the European area”. 
 
One major flaw of the 1961 Hague Convention is that it does not cover the 
recognition of measures that require enforcement acts, a matter expressly left to 
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national or Convention law. As regards the 1980 Luxembourg Convention, it has 
been observed that it “has been, to some extent, at the international level, a 
testing ground, as its failure has contributed to assess the breadth and nature of 
related needs”. The latter Convention specifies numerous grounds for denying 
recognition, including the review of jurisdiction of the court having delivered a 
judgment. In the Member States, matters concerning the recognition and 
enforcement of judgments on child custody will now be governed by the new 
Brussels II Regulation, which indeed takes care to establish its own primacy over 
the Luxembourg Convention in relations between Member States (Art. 37). 
 
The major innovation with regard to the regime governed by the 1980 
Luxembourg Convention and the 1996 Hague Convention is the absence of review 
of jurisdiction of the court of origin, specified in Article 24. Concerning the 
grounds for refusal of recognition, the choice of subsuming two of them to the 
interest of the child – failure to give the child an opportunity to be heard “in 
violation of fundamental principles of procedures” of the Member State in which 
recognition is sought , an “innovative and noteworthy”  provision; and the 
circumstance of being contrary to public policy, which must be assessed “taking 
into account the best interests of the child” – has generally been met with 
approval, at least in principle. Lastly, the suppression of review as to substance, 
established in Article 26, does not prevent a State in which recognition of a 
judgment delivered in another State is being sought from subsequently altering it 
if new circumstances arise. 
 
Enforcement proceedings “are intended to be simple and accessible. They are 
unilateral and by application, as only appeals are to be judged by adversarial 
proceedings. Having been built on the model of the new Brussels II Regulation, 
which has proven its worth – and thus been labelled “classic” – this procedure 
does not require detailed commentary. 
 

1.2.3.2. Suppression of “Exequatur” for Rights of Access 
In what has been described as “perhaps the most noteworthy innovation” , the 
immediate enforceability of judgments concerning rights of access, established by 
Article 41 – even when the national law of origin does not provide for such 
enforceability – is without precedent in international instruments, and has 
generally been hailed as a positive development . Indeed, there is general 
agreement that the previous state of the law was unsatisfactory, as far as the 
protection of rights of access was concerned, particularly since Article 21 of the 
1980 Hague Convention had allegedly “remained dead letter”. Some 
commentators have, however, rightly stressed that in some cases satisfactory 
legislation is lacking even at the level of national law, and thus a positive 
outcome depends above all on the good will and cooperation of the parents. The 
special attention given to rights of access by the European legislator is also 
explained by the finding that the more and more often, minors are abducted by 
the holders of the right of custody, in order to thwart the other party's right of 
access (statistically, this is more often the case of mothers than of fathers) . 
 
The suppression of an ex post review by the enforcing judge in favour of an ex 
ante review by the judge of origin has generally been well received. It seems to 
us that the three procedural conditions for issue of the certificate, pursuant to 
Article 41(2), fulfil the requirements of procedural guarantees, especially if the 
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exception to the third condition, the hearing of the child – which may not take 
place if it is considered “inappropriate having regard to [the child's] age or degree 
of maturity” – is interpreted restrictively.  

1.2.4. Abduction of Children 
Article 11 of the new Brussels II Regulation seeks to complete the system of the 
1980 Hague Convention, which remains in effect, by clarifying some of its 
aspects. Most of these modifications are generally approved, since they “ought to 
prove especially effective in the fight against illegal removals or retentions”, 
although some doubts have been voiced, as we shall see below, on their 
practicability (1.2.5.1.). The overarching objective is to reinforce the mechanism 
of immediate return, and it has been said on this subject that “the idea that the 
immediate return of an abducted minor corresponds to his or her best interests is 
taking root in universal law culture”. By contrast, the most innovative change has 
been the target of sometimes forceful criticisms (1.2.5.2.). 
 

1.2.4.1. Well-Received Modifications 
1) The six-week time period pursuant to Article 11(3) “is no longer an indicative 
time frame beyond which the court must merely explain the delay of its action – 
it is a firm deadline for handing down a ruling, of return or of non-return” . This 
provision aims to address a fundamental criticism levelled at the Hague system, 
namely the slowness of its procedure. 
2) Another cause for satisfaction is the fact that the court to which an application 
of return is made must act quickly, “using the most expeditious procedures” 
under its national law; in other words, the judge may not restrict him-or herself 
to merely following “urgent procedures”. 
3) Another well-received point is the obligation to ensure “that the child is given 
the opportunity to be heard during the proceedings”. 
4) The provision which stipulates that the return cannot be refused pursuant to 
Article 13(b) of the Hague Convention “if it is established that adequate 
arrangements have been made to secure the protection of the child after his or 
her return” has also been met with approval in that it favours, in particular, an 
extension of the practice of mirror orders and undertakings (which consists of 
ensuring that measures taken by judges in one State will be observed by the 
judges in another State by taking an identical decision), a practice which has 
already proven its usefulness in English-speaking countries. “It has been said that 
this provision brings with it an appeasement factor for present conflicts and – it is 
to be hoped – for future ones”.  
5) Lastly, the provision of Article 11(5), according to which a court may not 
refuse the return of the child unless the person who requested it has been given 
an opportunity to be heard, has elicited the observation that it “brings about an 
interesting reversal of perspective, from respecting the rights of the defendant to 
respecting the plaintiff's right to be heard”. 
 

1.2.4.2  A Sometimes Contested Innovation 
The resolution of the conflict between an order of non-return delivered by the 
State to which the child has been removed and an order of return delivered by 
the State where the child was habitually resident prior to the removal, following 
the procedure detailed by Article 11(6) and (7), where such conflict is resolved, 
pursuant Article 11(8), in favour of the order of return, represents the most 
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original contribution by the Regulation in the realm of child abductions . This 
solution, however,has given rise to several criticisms, detailed below. 
 
Conclusions 
Taken as a whole, the Regulation's provisions on jurisdiction, recognition and 
“exequatur”, including the suppression of the latter in matters of rights of access, 
as well as in cases of child abduction, generally deserve a favourable judgment, 
both in terms of the legislative policy choices that underlie them and of the 
crafting of the solutions proposed. The Regulation's system represents significant 
progress over the previous situation. We examine next existing 
lacunae/omissions and possibilities for improvement. 
 

2. LACUNAE/OMISSIONS AND POSSIBILITIES FOR 
IMPROVEMENT 

 
It is once again appropriate to take as a starting point the new Brussels II 
Regulation. While only a small number of its provisions have been called into 
question (2.1.), it has given rise to a number of difficulties in interpretation and 
implementation (2.2.). It is also useful to map out certain lacunae it has failed to 
fill and to verify whether, on certain points, further progress could be achieved by 
building on what is already in place (2.3.). Lastly, we indicate some means to 
improve the effectiveness of the solutions provided for in the Regulation (2.4.). 
 

2.1. Questioning the Wisdom of Certain Solutions 
A first solution whose soundness has been called into question involves the 
legislative technique adopted by the European legislator (2.1.1.). Conversely, a 
second solution has been the target of criticism of the substance of the innovation 
it brings about concerning child abductions, for its handling of the conflict 
between orders of return and of non-return (2.1.2.). 
 

2.1.1. Joint Regulation of Divorce and Parental Responsibility 
The same regulatory text governs both marital separation, on the one hand, and 
parental responsibility, on the other hand – leading some to describe the 
Regulation as “doubly double”. While it has been noted that the two subjects are 
necessarily complementary, a fact that would seem to justify such a 
“consolidation”, the reservations it has elicited are rather widely held. 
 
It could be legitimately questioned whether the fact that matters of parental 
responsibility arise in a certain number of legal separation or divorce proceedings 
(6th recital of the Regulation)  actually constitutes sufficient grounds to justify a 
joint regulatory framework for these two matters. Moreover, regarding 
maintenance obligations, which are often present in the context of matrimonial 
separation, but also in that of parental responsibility, the Community legislator 
appears to favour separate regulatory frameworks, even if it has provided for an 
extension of the jurisdiction over the matrimonial or status questions to cover 
maintenance obligations as well.   Whether it is desirable to maintain this 
connection, in view of the goals of clarity, legibility and coherence of the body of 
Community law on private international law, is certainly a question worth asking. 
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Regulatory provisions on jurisdiction (and therefore territorial scope), recognition 
and “exequatur”, on the one hand, and of cooperation between authorities, on 
the other hand, derive, in these realms, from legislative policy choices which are 
distinct and often quite different, by virtue of the obvious differences between the 
implications at stake in each case. 
 
There is a risk that the hiatus between the two aspects – matrimonial matters 
and parental responsibility – may become wider as a consequence of the “Rome 
III Regulation”, which, according to the text of the Commission proposal , should 
contain rules on applicable law in matters of divorce and separation but not of 
parental responsibility. If no provisions on applicable law in matters of parental 
responsibility are introduced, the very title of what will probably become known 
as the third Brussels II Regulation will need to be reformulated. Cumbersome as 
it may be, the new title will need to confirm the separation between the two 
subjects and their different regulatory requirements (“Regulation concerning 
jurisdiction, applicable law and recognition of judgments in matrimonial matters, 
and jurisdiction, recognition and enforcement of judgments in matters of parental 
responsibility”). 
 
It is worth asking, therefore, whether the drafting of the Rome III Regulation 
might not present a welcome opportunity to formally dissociate the regulatory 
framework of divorce and legal separation from that of parental authority, thus 
promulgating two separate regulations: one “concerning jurisdiction, applicable 
law and recognition of judgments in matrimonial matters,” and another 
“concerning jurisdiction [applicable law? see discussion below], recognition and 
enforcement of judgments and cooperation between authorities in matters of 
parental responsibility”.  
 

2.1.2. Priority Given to the Order of Return in Case of Conflict 
The substantive solution that has given rise to the most heated discussions seems 
to be that introduced by Article 11(8), which, as we have seen resolves the 
conflict between an order of non-return and an order of return in favour of the 
latter. After recalling the reasons underlying this choice (2.1.2.1.), the following 
sections set forth the criticisms directed at this choice and lay out possible 
alternative solutions (2.1.2.2.), followed by an assessment (2.1.2.3.). 
 

2.1.2.1. Reasons for the Regulatory Choice 
The solution introduced by the Regulation is justified, according to some 
commentators, by the fact that, while the procedure in the State of habitual 
residence prior to the removal is an ordinary procedure, the procedure that, in 
the State to which the child has been removed, hypothetically results in an order 
of non-return, is a summary procedure. In other words, the order of non-return, 
according to this hypothesis, is delivered on the basis of a less detailed inquiry. 
Nonetheless, we submit that this line of reasoning does not fully explain why the 
jurisdiction of the State of habitual residence prior to the removal should be 
maintained when an order of non-return is issued. Indeed, it would seem that this 
justification loses its relevance to the extent that, after the issuance of a 
summary order of non-return, the alternative would lie precisely in transferring 
ordinary jurisdiction over the substantive matter of parental responsibility to the 
State to which the child has been removed, which will have become the new 
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State of habitual residence, to which the order of non-return will have lent at 
least temporary legality. 
 
The underlying explanation of the choice made by the Regulation should be 
looked for in the intention to strengthen the mechanism of return, whereby the 
devolution of review to the State of prior residence serves to caution the court in 
the State to which the child has been removed against issuing an insufficiently 
justified order of non-return. This, in turn, leads to the preventive 
discouragement of child abductions. 
 
Furthermore, the solution under examination here seems inevitable once one 
accepts that the authority of the State of habitual residence prior to the removal 
is allowed to retain its jurisdiction over the substance of the matter of parental 
responsibility during the time period immediately following the order of non-
return delivered by the authority of the State to which the child has been 
removed (which is now the child's habitual residence). Indeed, if the State of 
residence prior to the removal is deemed, even in the presence of an order of 
non-return, to be in a better position to rule on the substance of parental 
responsibility, then one must accept the risk that it may deliver an order 
requiring the return of the child. If such is the case, giving priority to such an 
order becomes a near necessity, since otherwise it is difficult to imagine the 
purpose of recognising the substantive jurisdiction of the State of prior habitual 
residence t. under this hypothesis, it is similarly inevitable that such an order be 
enforceable as is the case under the Regulation. This is because, under this 
hypothesis, the State to which the child has been removed can no longer deny 
recognition of the order without undermining precisely the principle of conflict 
resolution that has been adopted. If denial of recognition is no longer an option, 
enforcement proceedings would be devoid of meaning, since they could not – or 
could no longer – result in a denial, barring exceptional circumstances. 
 

2.1.2.2. Reservations and Possible Alternative Solutions 
Doubts have been expressed as to whether automatic return without exception is 
always in the interest of the child, noting that it may even prove contrary to the 
European Convention on Human Rights , and consequently to related Community 
law , not to mention the constitutional law of certain States, notably Germany . It 
seems to us that the veracity of this observation does not, in principle, call into 
question the mechanism to secure the child's return, which is instrumental to the 
combat against abductions - a combat whose necessity is affirmed by the United 
Nations Convention on the Rights of the Child of 1989., Even with the 
modifications brought by Article 11 of the Regulation in the Community sphere, 
Article 13(b) of the Hague Convention contains provisions allowing the avoidance 
of returns that are in violation of human rights. If the return of a child is 
objectively contrary to human rights, the order that prevents it, issued, by 
hypothesis, by the State to which the child has been removed, will likely be 
ratified by the State of habitual residence prior to the removal, which will refuse 
to issue an order of return – in any event, the principle of mutual trust leads to 
this assumption. The real problem, addressed by Article 11(8), arises from the 
disagreement between the two States involved as to whether a return is in the 
child's best interests, including in human rights terms. In principle, each State is 
equally entitled to jurisdiction both to determine what is in the child's best 
interest in a given situation and to interpret and implement human rights. 



Policy Department C: Citizens' rights and Constitutional Affairs 

 222 

However it is necessary to determine who will have the “last word”, because, as 
we have seen, the situation of endless wrenching of the child from one home to 
another brought about by an international conflict of judgments is objectively – 
i.e. indisputably – contrary to the best interests of the child and to his or her 
most fundamental rights as a human being. 
 
Some commentators have feared the “confrontation between authorities” that 
could ensue from the Regulation's choice of allowing the State of residence, prior 
to the removal, to overrule an order of non-return issued by the State to which 
the child has been removed. Such a “confrontation” could prove counter-
productive, according to its detractors, because it could lead to a new abduction 
of the child toward a third State, or to the recourse, by the enforcement 
authorities of the State to which the child has been removed, to tactics aimed at 
preventing the child's return . It has been observed, thus, that all this could be 
avoided by giving a power of review of the order of non-return to the State to 
which the child has been removed. 
 
[A more realistic option might be][On a more concrete basis, one might imagine, 
after an order of non-return has been issued following a summary procedure, 
assigning ordinary jurisdiction on the substance of parental responsibility to the 
authority of the State to which the child has been removed, on the grounds that it 
is the (new) State of residence of the child. The latter authority might then rule, 
following a thorough judicial inquiry on the substance of the case, to assign 
parental responsibility to the parent who resides in the State of the child's prior 
residence, which would result in ordering the child's return after having first 
denied– or rather suspended – it, albeit on the basis of a mere summary 
procedure. In addition, a procedure similar to that provided for in Article 11(7) 
could be established in order to allow the authorities of the child's former 
residence to present their point of view. Such a system, which would result in 
giving the right to deliver a final ruling to the State to which the child has been 
removed, presumably the State that, after delivering the order of non-return, will 
have become better situated to appreciate the interests of the child, may 
arguably not have the intended effect of deterring abductions however the other 
changes made to the Hague system may be sufficient to achieve that end. 
 

2.1.2.3. Assessment 
The reservations that have been expressed about the system established by 
Article 11(8) are not unfounded, and it cannot be ruled out that the alternative 
system sketched out in the above paragraphs may have some merit. However, 
we believe that it would be premature, at this stage and in the absence of any 
tangible signs of “rejection” in practice, to take a different path. It would be 
preferable to let the solution adopted prove its worth – or fail to do so – in 
practice. Even so, we join in the widely expressed hope that the State with the 
last word on the matter will seriously examine the reasons behind the order of 
non-return issued by the State to which the child has been removed, rather than 
simply trying to protect its own jurisdiction against that of the former . 
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2.2. Difficulties of Interpretation and Implementation 
We shall first examine the difficulties of interpretation arising from the text of the 
Regulation text (2.2.1.), then the difficulties of implementing it (2.2.2.). Since the 
line separating these two types of differences is often blurred, this classification 
necessarily includes an element of subjectivity. 

2.2.1. Difficulties of Interpretation 
Some difficulties of interpretation arise from the concepts employed (2.2.1.1.), 
some from the rules of jurisdiction stipulated (2.2.1.2.), and some from the 
regime established for matters of recognition and “exequatur” (2.2.1.3.). 
 

2.2.1.1. Concepts Employed 
The absence of a definition of habitual residence is unfortunate, as it is 
undoubtedly a key concept in the Regulation. Thus, it has been “submitted that 
consideration should be given to constructing principles for the acquisition of 
habitual residence which will end the uncertainty for parents and children moving 
between Member States”. It is worth asking, for example, whether in order to 
acquire such residence status the simple fact of moving to a new address would 
be considered sufficient, or a minimum stay of several months in the new State 
would be deemed necessary. The determination of the exact moment at which 
the change of residence occurs is all the more important in the system set up by 
the Regulation because the time at which the court is seized is of crucial 
importance (perpetuatio fori). Another question is whether one person can have 
two “habitual residences” at the same time. There is a risk that these 
uncertainties will lead to an increase of litigation concerning the determination of 
habitual residence. This seems to be confirmed by case C-523/07 (case “A”), 
where the court which referred the case raised, among other matters, the 
preliminary question of “how the concept of 'habitual residence' in Article 8(1) of 
the Regulation, like the associated Article 13(1), [is] to be interpreted in 
Community law”. The judgment in this case, delivered by the ECJ on 2 April 2009, 
has not resolved all the existing problems, having gone no further than to provide 
certain elements – “duration, regularity, conditions and reasons for the stay on 
the territory of a Member State and the family’s move to that State, the child’s 
nationality, the place and conditions of attendance at school, linguistic knowledge 
and the family and social relationships of the child in that State” – which must be 
taken into consideration in order to identify “the place which reflects some degree 
of integration by the child in a social and family environment,” while affirming 
that “it is for the national court to establish the habitual residence of the child, 
taking account of all the circumstances specific to each individual case”. 
 
The Regulation does not include a definition of the category “child”. While the 
1980 Hague Convention ceases to apply when the child reaches 16 years of age 
(Art. 4), the new Brussels II Regulation does not specify an age limit for its 
application. Several solutions have been proposed for this problem. Either the 
concept of child is identical regardless of the nature of the litigation, which would 
seem to impose the age of 18 years as a proper limit, including in abduction 
matters, except that it would then undermine the consistency between the 
Regulation and the 1980 Hague Convention; or the concept varies according to 
the context, and the age limit is 16 years in cases of abduction and 18 years in all 
other cases ; or – and this is perhaps the most widely held view, also adopted by 
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the Commission in its Practice Guide – each State is given latitude to define this 
concept in accordance with its own national law . The 1996 Hague Convention 
applies until 18 years of age and one may legitimately ask to what extent this 
solution may or should be used, especially once this Convention is ratified by all 
the Member States. 
 
The introduction, by the Regulation, of the concept of “parental responsibility” 
and the definition provided therein have given rise to a variety of assessments. 
Some authors have welcomed such a definition, which was lacking in the original 
Regulation No. 1347/2000 , and which has been called “ample and precise ”; it is 
mostly drawn from the definition given in the Hague Convention, a fact which has 
also been generally well received . On the other hand, others have considered 
that “the term is not particularly appropriate” and is “bound to cause several 
conflicts of interpretation”. According to the latter commentators, the concept is 
too broad on three scores: “the content, the holders of the responsibility, and the 
minor”. Despite its imprecision and openness, however, commentators have 
generally come to the seemingly correct conclusion that “the advantages of a 
comprehensive concept, which allow for a uniform approach to the different legal 
systems, cannot be underestimated”. 
 

2.2.1.2 Jurisdiction 
As to the implementation of Article 9, which provides for the courts of the former 
residence to retain jurisdiction in case of removal to another State, the question 
arises whether the three-month period should be counted from the time at which 
the court is seized or from the date of the judgment. There is greater consensus 
concerning the first alternative. 
 
Concerning Article 11(3), the question is whether the judgment delivered within 
the six-week deadline should be directly enforceable. The Regulation is silent on 
this point. And whereas the Practice Guide states that national law should strive 
to guarantee such enforceability, it has been said that this is “an addition to the 
text, even though the interpretation is in accordance with the spirit of the 
Regulation ”. As to paragraph 8, one wonders whether it would also apply to 
situations in which the courts of the State to which the child has been removed 
have denied return pursuant to Article 20 of the Hague Convention, which is 
rarely used, but which, according to some commentators, could be invoked more 
frequently in the future, particularly to counter situations of domestic violence, 
which are insufficiently taken into account by article 13. If this were to happen, 
“Article 20 could well become the new Achilles' heel of the Convention”, as it 
would become the last resort of States unable to use Article 13 to prevent the 
return of the child. Lastly, and perhaps most importantly, it seems to us that an 
uncertainty arises – which we shall examine in more detail below – as to what 
exactly, in a “judgment which requires the return of the child” in accordance with 
Article 11(8), is directly enforceable and compulsorily recognised. Is it only the 
aspect ordering the return, or is it also any aspect which would imply such a 
return, such as for instance, and by definition, the part of a judgment assigning 
custody to the parent who resides in the State in which it is delivered? 
 
Concerning the requirement that jurisdiction pursuant to Articles 12 and 15 be 
exercised in the “interest of the child”, the discussion has centred on the 
determination of the elements necessary to define such an interest. According to 
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some commentators, it would suffice that such extended jurisdiction not be 
contrary to the interest of the child, with no additional requirement to show that 
it is more appropriate than other choices of jurisdiction, such as that of the child's 
habitual residence . It has been reasonably observed that “if all holders of 
parental responsibility agree on the jurisdiction of the divorce court, it would be 
hard to imagine that the latter would not be in the interests of the child”. Besides, 
some commentators consider it “curious” that “a jurisdiction wholly in line with 
the interests of the child could be paralysed by the spouses' failure to accept it, 
since the two are adversaries in the case by hypothesis, including when they are 
not the holders of parental authority”. As to the requirement established by 
Article 12 – that prorogation of jurisdiction must have been accepted “in an 
unequivocal manner,” where one wonders whether failure to oppose it would be 
deemed sufficiently unequivocal  – the time at which the holders of parental 
authority can agree on such jurisdiction is not clearly defined. It would seem that 
the Regulation's spirit points to the time at which the court is seized, yet such an 
agreement could have been reached much earlier, such as for example, if the 
spouses are married, at the time of contracting marriage or of settling 
matrimonial property regimes, in which case it is open to question whether a 
disagreement expressed by a spouse at the time of the seizing of the court should 
be taken into account. 
 
As to the transfer to a court better situated to hear the case, provided for by 
Article 15, it would be legitimate to ask whether such a mechanism could be used 
to resolve a conflict of jurisdiction other than by the lis pendens rule based on 
which court was seized first. Such doubts arise because “in the context of Article 
15, by hypothesis, the second court has not yet been seized ”. It would appear, 
as we have seen, that Article 15(2)(c) allows us to answer that question in the 
affirmative. 
 

2.2.1.3 Recognition and “Exequatur” 
Concerning matters of recognition, it has been considered odd – and inopportune 
– that Article 24 on prohibition of review of jurisdiction of the court of origin 
should only mention “the rules relating to jurisdiction set out in articles 3 to 14”, 
thus omitting the rule in Article 15. The meaning of the omission invites 
questions, and is probably to be found in the unlikelihood that jurisdiction within 
the meaning of Article 15, given its wide latitude, would ever be “violated”. Even 
more fundamentally, considering that a test of public policy based on the interest 
of the child is at stake here, the question has been posed as to how such a test 
can be carried out in practice, considering the inherent difficulty of assessing the 
child's actual situation, in light of the prohibition of review of the substance of the 
case. 
 
Another significant uncertainty concerns the treatment to be given to judgments 
which are irreconcilable with a previously delivered judgment in the matter of 
parental responsibility in the State in which recognition is sought. Article 22(e) 
does not include, as grounds for non-recognition, the irreconcilability of the 
judgment for which recognition is sought with a subsequently delivered 
judgment. Should it then be deduced that in case of conflict between a later 
foreign judgment and a previous internal judgment, the court must reject its 
own? In order to prevent such a consequence, which could be unsettling, some 
commentators have suggested resorting to public policy pursuant to letter a) of 
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the same Article, although this provision would also give rise to difficulties, as it is 
centred on the interest of the child. 
 
Lastly, as far as the suppression of “exequatur” in matters of rights of access is 
concerned, the absence of public policy as a last line of defence is unfortunate, 
however, on the one hand, the three conditions for issuance of the certificate give 
sufficient guarantees, and on the other hand, adding a fourth condition, 
particularly an “open” condition, such as one based on public policy, would thwart 
one of the fundamental goals of the Regulation. By contrast, it would be 
legitimate to ask how the enforcing State could fail to refuse recognition and 
enforcement in a situation in which that same State had delivered an 
irreconcilable judgment. The Regulation creating a European enforcement order 
provides for such an exception to enforcement, something which is not included 
in the new Brussels II Regulation (Art. 21). 
 

2.2.1.4. Assessment 
The difficulties mentioned do not appear so serious and far-reaching that the ECJ 
could not contribute to resolving them by fulfilling its role of ensuring that 
Community texts are interpreted, as far as possible, in a uniform manner. Such 
difficulties do not appear at first glance to be any more numerous than those 
springing from the Brussels I system. Indeed, to date, the ECJ has delivered only 
five judgments concerning the new Brussels II Regulation of which only three, 
rendered in the Rinau case , in the A case, and most recently on 22 December 
2009 in case C-403/09 PPU, deal with the aspect of parental responsibility . It has 
been said of these first Court judgments that they are “very promising”, 
expressing the hope that the interpretation of the new Brussels II Regulation by 
the ECJ will feed a “successful” development of case-law, similar to that of the 
Brussels I system . 
 

2.2.2. Difficulties of Implementation 
Several voices have been raised criticising the general complexity flowing from 
the labyrinth of sources, which creates a problem of conciliation of the various 
texts (2.2.2.1.). A number of specific implementation difficulties have also been 
raised (2.2.2.2.). 
 

2.2.2.1. Labyrinth of Sources 
It has become common to stress the impressive number of sources applicable in 
the realm of the protection of minors; this is “the overflow that we have to [...] 
deal with”. Moreover, “this proliferation can at the same time appear to be the 
best of situations if it is mastered, and the worst if it is not”. It has been observed 
that “the sheer profusion of instruments to be handled, of rather varied origins, 
seems to argue in favour of drafting a single instrument”. 
 
But for as long as the Hague Convention and the European Community continue 
to function in their respective domains, the coexistence of Community texts 
alongside international texts does seem to be inevitable. Indeed, the creation of a 
(Community) “area of freedom, security and justice”, to which the States of the 
European Union have committed themselves, follows, including in the area under 
discussion here, its own imperatives, which cannot be set aside on the pretext 
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that the rules they impose cannot be accepted, and therefore applied, in non-
member States. Moreover, a close, beneficial cooperation between authorities 
participating in an integrated area of freedom, security and justice, that is, in a 
unified judicial area, is at the same time more crucial and easier to achieve than 
among States of a less interconnected world. If the goal of the greatest possible 
satisfaction of private interests at stake is to be pursued, it would clearly be 
unfortunate to give up the benefits of a far-reaching cooperation wherever it is 
practicable, simply because it is not practicable everywhere. 
 
Nevertheless, it is necessary to promote the cohabitation of such multiple and 
parallel texts, in order to avoid having their very existence undermine their 
usefulness or even be counter-productive with respect their widely shared goals. 
Ensuring the “peaceful coexistence of all these [texts] is one of the greatest 
challenges faced by the new Brussels II Regulation”. 
 
Firstly, it should be noted – and this is often overlooked – that the arrival of the 
Community in this domain has in fact helped, in some regards, to simplify the 
regulatory framework in relations between Member States. The new Brussels II 
Regulation has supplanted the 1980 Luxembourg Convention; by requiring that 
that Member States adhere to the 1996 Hague Convention, which replaces the 
1961 Hague Convention, the Community will, once the new Convention is in force 
in all Member States, have freed itself from the old, mostly defective 1961 
instrument in intra-Community relations. The considerable advantage of this step 
is that it will no longer be necessary to ask “which country ratified which 
convention”, and a Member State having ratified both Conventions will no longer 
need to tailor the application of its law according to the identity of the other 
Member State involved in the matter. VERIFIED TO HERE  
 
On the other hand, the new Brussels II Regulation leaves intact two instruments 
which it assumes to be efficient: they are the 1980 Hague Convention and the 
1996 Hague Convention. Several Regulation provisions concern the relationships 
with these two instruments. It has generally been said that “this prevention of 
conflicts through the drafting of clauses on the relations between instruments [...] 
is a source of several observations and criticisms”. Reservations have been 
raised, in particular, as to the hierarchical criterion on which the Regulation relies, 
as “the primacy of a Community Regulation over an international convention 
cannot be affirmed out of context”. This point is less about calling into question 
the general opportunity of proceeding in this manner or the complaints it has 
generated in the context of public international law, than about ascertaining to 
what extent the new Brussels II Regulation is capable of ensuring coordination 
with the 1980 (2.2.2.1.1.) and the 1996 (2.2.2.1.2.) Hague Conventions – as well 
as with “truly third” States, i.e. those that are not parties to the 1996 Hague 
Convention (2.2.2.1.3.) – without failing to note at the outset that the 
“partnership” thus established between a regional instrument and an international 
convention, although “not very orthodox ”, is liable to give rise to new difficulties, 
which have not yet been fully mastered and remain, at least in part, 
unpredictable to date. 
 

2.2.2.1.1. The Relation between the New Brussels II Regulation and the 
1980 Hague Convention 
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As far as the relationship between the new Brussels II Regulation and the 1980 
Hague Convention is concerned, the former has striven to preserve the legacy of 
the 1980 Hague Convention, whose permanence it has expressly sanctioned by 
introducing some changes to it, contained in Article 11. Some such changes are 
indeed significant, though they are all generally quite specific. In particular, the 
scope of application of Article 11 is, at first glance, rather clearly defined in its 
first paragraph, which requires that both the State of residence prior to the 
removal and the State to which the child has been removed be Member States. If 
such is not the case, Article 11 does not apply, and the Hague Convention, in 
force in all Member States, remains applicable. Courts in Member States will need 
to adopt a partly differentiated regime which varies according to whether the 
other State involved in the matter is or is not a member of the European Union, 
thus supposing a familiarisation with such a double regime. Below, we look at the 
means that can ease this additional effort required of them. 
 
More in depth, the “danger of a fundamental division in the treatment of 
European and international wrongful removal and retention cases ” has been 
noted. As we have seen, such a difference in treatment is not, in and of itself, an 
bad thing, at least not such as to call into question once again the wisdom of 
Community efforts being more ambitious than is possible at the international 
level. As an example, it is not because the Hague Convention has not gone so far 
as to impose a deadline of six weeks on its contracting States to issue an order of 
return or of non-return that the Community should refrain from doing so. 
 

2.2.2.1.2  The Relationship between the New Brussels II Regulation and the 
1996 Hague Convention 

 
The relationship between the Regulation and the 1996 Hague Convention is 
undoubtedly more complex. It is also harder to assess, since the Convention is 
not currently in force in several Member States. Nonetheless, the two principles 
contained in Article 61 of the Regulation do seem to resolve a number of 
difficulties. The first principle states that the Regulation applies in cases of 
habitual residence in the territory of a Member State, whereas the Convention 
applies if residence is in the territory of a contracting party to the Convention 
other than a Member State. The second principle, on the recognition of 
judgments, seems relatively easy to implement, as it establishes that the 
Community regime applies when the State of origin is a Member State, whereas 
the Convention's regime applies when it is a contracting party to the Convention 
other than a Member State. There is no mention of rules in matters of 
cooperation, but it seems evident that Community rules apply when the 
cooperation involves the authorities of two Member States. By contrast, the 
definition of the scope of application concerning jurisdiction rules that do not refer 
to jurisdiction in a Member State has been called “problematic”, particularly in the 
case of Article 12 on prorogation of jurisdiction; but it would seem that there is 
no reason to depart from the distinguishing criterion of habitual residence. 
 
It seems reasonable to insist on the need to interpret the new Brussels II 
Regulation in a manner consistent with the Hague Convention. 
 

2.2.2.1.3.  The Relationship between New Brussels II and Third States 
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Relations with “truly third” States, i.e. non-member States which are not 
contracting parties to the 1996 Hague Convention, are perhaps those that 
currently suffer from a certain measure of neglect. Firstly, some rules on 
jurisdiction, particularly Articles 10 and 12, may apply even if the residence of the 
child is in a State which is not a contracting party to the Convention. This is the 
assumption made by Article 12(4) concerning prorogation of jurisdiction. 
However, this could easily lead to the bringing of parallel proceedings: a 
proceeding in one Member State pursuant to Article 12, as the court competence 
to hear the divorce pursuant to Article 12(1), or by virtue of it being the court of 
residence of a custodial parent or the court of nationality of the child; and 
another in the third State of habitual residence of the child because of this 
substantial connection. Once again, there is a risk of a conflict of judgments. 
Clearly, the fact that one of the conflicting judgments is delivered by a Member 
State and the other by a third State does not make the consequences of such a 
conflict to the parties involved, particularly the parents, any less unfortunate. 
According to the teachings of the Owusu ruling, handed down on the basis of 
Brussels I, a case involving a Member State and a third State already calls into 
question the “functioning of the internal market” and the “area of freedom, 
security and justice”, thus reinforcing the conclusion that the conflict of 
judgments which could arise would, in such circumstances, hinder the pursuit of 
those goals. 
 
If the goal is to prevent such situations from occurring, Article 12(4) is an 
imperfect tool. It states that prorogation of jurisdiction shall be “deemed to be in 
the child's interest, in particular if it is found impossible to hold proceedings in the 
third State in question”. The phrase “in particular” here bears the heavy load of 
attempting to prevent a conflict of proceedings. It would certainly be desirable to 
interpret this provision in a restrictive sense, such that the relevant jurisdiction is 
not invoked solely when, for personal or other reasons, it is not possible to 
demand that proceedings be held in the third State where the child has his or her 
habitual residence. But that would obviously be making demands of national 
judges that go beyond the Regulation's text. The question can then be asked 
whether it is not possible to go further and provide for a Community mechanism 
of international lis pendens for cases in which one of the other proceedings is 
instituted in a third State. This would clearly be a step with heavy consequences, 
and would be an innovation in the landscape of Community texts, which merely 
provide for Community lis pendens. However, the principle expressed in the 
Owusu ruling seems to legitimise such a solution all the more because national 
rules on lis pendens not only differ among themselves, but also often lack the 
power to protect the persons involved - children in particular - from the anguish 
of a conflict of judgments. 
 

2.2.2.2. Specific Difficulties of Implementation 
As for rules on jurisdiction, there is a question as to how the divorce court 
mentioned in Article 12(1) can, in practical terms, verify the respect of the child's 
interest where jurisdiction is assigned in matters related to parental 
responsibility, and on this score the importance of cooperation between 
authorities in such matters is stressed, as we shall further see below. Along the 
same lines, one wonders how the possibility of a transfer of jurisdiction provided 
for in Article 15, which contains rather few indications, will be carried out in 
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practice. According to one hypothesis, habitual residence would be changed after 
the court is seized, as the latter event is the decisive moment, according to the 
Regulation, for assigning jurisdiction. 
 
The implementation of Article 11 on child abductions may give rise to more 
serious practical difficulties. Thus, it can be feared that the six-week deadline 
imposed on the judge seized of an application of return is not very realistic, 
particularly if the requirement to hear the child is taken into account. Failure to 
abide by the deadline is not associated with any express penalty, although one 
“might assume that State authorities failing to comply with the obligations set out 
in the Regulation without a valid reason would engage their State's 
responsibility”. Whether this is realistic or not also depends on the answer to the 
question on the possibility of appealing a judgment. If such a possibility is 
admissible – and nothing in the Regulation's text rules it out -, it would imply that 
judges would rule on the appeal against an order of return after the child had 
already returned and the case had been transferred. Such an appeal would thus 
be of little consequence, as it would not seem feasible to effect a “return” back to 
the State to which the child had been removed following a favourable ruling on 
the appeal. On the other hand, the alternative consisting of suspending the 
application of the order of return might prove contrary to the criterion of 
expeditiousness, especially if waiting for the ruling on the appeal would lead to 
exceeding the six-week deadline. The “Practice Guide” expediently puts forth a 
double solution: either an appeal against an order of non-return is precluded – 
but here the problem remains because we are looking at the case of an order of 
return; or special expedited procedures are implemented in order to ensure that 
the case is handled within the six-week deadline, a situation that is less than 
clearly feasible. 
 
Some doubts have also been raised concerning feasibility with regard to the 
provision requiring that the judge seized of the application of return establish 
whether “adequate arrangements” (Art. 11(4)) have been made by the court of 
origin. We do know, indeed, that the aforementioned practice of undertakings and 
mirror orders requires a number of commitments on the part of both judges and 
central authorities, and it is doubtful whether judges other than those from 
English-speaking countries will be up to the task. Lastly, it is worth noting that 
the Regulation does not provide for a deadline for a new decision on custody 
pursuant to Article 11(8), and the question has been raised whether indicating 
such a deadline would indeed be expedient, taking into account the overall 
philosophy of Article 11. 
 
A difficulty which seems to have gone mostly unnoticed concerns the 
consequences of a denial of recognition. It seems natural for the authorities of 
the State that legitimately refused to recognize a judgment to be able to take 
possession of the case, under penalty of committing an (internal) denial of 
justice. But it is quite possible that, in such a hypothesis, the Regulation would 
not provide them with grounds for claiming jurisdiction in the case, as the 
habitual residence of the child would, by hypothesis, be in the State which 
delivered the unrecognized judgment. Article 12(3) assumes an agreement 
between the parties, which might well be lacking in such circumstances. Article 14 
does not, in principle, allow referral back to national courts, including as a forum 
of necessity (for de nécessité in French). The risk is that this may lead to a 
deadlock. Deactivation of the new Brussels II system, contrary though it is to the 
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Regulation, at least in appearance, would seem to be the only possible way to 
proceed for the courts in the circumstances described. It is true that the Brussels 
I Regulation does not address this question, but this omission is less dangerous 
for it, because it often provides for alternative jurisdiction courts on which the 
courts of the State having refused recognition may rely, whereas such is not the 
case, in principle, in the new Brussels II Regulation.  
 

2.3. Gaps and Possibilities for Future Development 
The most noteworthy gap left by the new Brussels II Regulation concerning 
Community rules on parental responsibility concerns the absence of provisions on 
applicable law (2.3.1.). Other gaps have been identified concerning specific 
matters (2.3.2.). Lastly, it is useful to evaluate whether on certain points further 
advances can be made along the same lines on which the Regulation is built 
(2.3.3.). 
 

2.3.1. Provisions on Applicable Law 
The absence of provisions on applicable law in the Regulation, together with the 
fact that many Member States have not ratified the 1996 Hague Convention, 
currently results in a situation of legal fragmentation and, worse yet, of 
uncertainty (2.3.1.1.). It is pertinent to ask whether the entry into force of the 
1996 Hague Convention in all Member States would eliminate all such difficulties 
(2.3.1.2.). 
 

2.3.1.1. Consequences of the Absence of Provisions on Conflict in the 
Regulation, Combined with the Non-Ratification of the 1996 Hague 
Convention by Member States 

 
The Regulation does not include provisions on conflict of laws, as many authors 
have noted and, for the most part, lamented. Thus, for example, it has been said 
that private international law without conflict rules would be inconceivable, like a 
headless torso; the settlement of conflict of laws remains “indispensable”. The 
conclusion is that this omission represents “one of the weak points in the 
Regulation”. Similarly, it has been deplored that the overall regulatory framework 
– jurisdiction, applicable law, recognition and cooperation between authorities – 
adopted by the 1996 Hague Convention was disrupted in Brussels. 
 
It is important to note that such an absence is also a feature of the matrimonial 
section of the new Brussels II Regulation currently in force. This stems from a 
deliberate choice. Indeed, since 1968, the modus operandi of the European 
legislator has consisted of giving priority to the question of recognition of 
judgments and related jurisdictional matters – in contract matters, the Brussels I 
system, complemented much later by the Rome Convention and subsequently by 
the Rome I Regulation, is ample proof of this – which is rightly considered a more 
urgent matter because it more directly calls into question the creation of an “area 
of freedom, security and justice”. It is thus useful to recall the opinion according 
to which, in the realm of family law, regulating conflicts of laws is much less 
appropriate/important establishing common rules on jurisdiction and recognition, 
which is clearly of utmost importance. Concerning the marital aspect, the 
Commission has decided to take the path of standardization of applicable conflict 
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rules: the proposed Rome III Regulation includes a full regulatory framework 
concerning this matter, intended to alter the new Brussels II Regulation. This 
offers a welcome opportunity to ask the question of whether similar advances 
should be sought in the field of parental responsibility as well. 
 
This question is all the more pertinent considering that today, because the 1996 
Hague Convention has not been ratified by several States, many of which as a 
result remain bound by the 1961 Hague Convention, a serious uncertainty 
prevails in those States as to what conflict rules are applicable. According to an 
initial opinion, the law of the forum should prevail following the Convention 
principle according to which the authorities seized apply their law (the so-called 
Gleichlauf principle), regardless of whether jurisdiction is determined according to 
the provisions of the Convention or of the Regulation. Other authors believe that 
if the jurisdiction is based on the provisions of the Regulation, then the 
Convention principle of Gleichlauf should only apply if the grounds invoked for 
assigning jurisdiction also stem from the Convention. If such is not the case, then 
Convention rules on applicable law are deactivated, and the only remaining option 
would be to fall back on the court's national conflict rules, whatever they may be. 
A third point of view considers that the latter solution should prevail every time 
jurisdiction is assigned according to the Regulation. However, national conflict 
rules in this matter are different in different States, and, moreover, their content 
is uncertain in many national jurisdictions. Indeed, how would recourse to such 
rules be possible in a State in which, after the entry into force of the 1961 Hague 
Convention, whose conflict rules are applicable even with respect to the law of a 
State which is not a contracting party, national conflict rules have never been 
invoked ? It would be useful to determine whether such uncertainties will be 
eliminated when the 1996 Hague Convention is ratified by all the States. 
 
The 1996 Hague Convention entered into force on 1st January 2002, but it has 
apparently not been possible to have it ratified by any of the States that formed 
the former 15-State European Union. A dispute between the United Kingdom and 
Spain on the treatment of Gibraltar, in particular concerning which authority 
should receive the communications addressed to that territory pursuant to the 
Convention, has seemingly blocked, and continues to block, the ratification 
process; and this in spite of the Council having authorised (de facto compelled) 
Member States first to sign, and then to accede to or ratify the Hague Convention 
“in the interest of the Community.” (This was to have occurred no later than 1st 
March 2005.) It has been noted that the fact that States other than the United 
Kingdom and Spain are prevented from acceding to the Convention 
notwithstanding the fact that they have been preparing to do so for quite some 
time and have long since implemented the legislation necessary to this end is one 
deplorable consequence of external competences in this domain, now attributed 
to the Community. One must hope that this deadlock will be quickly overcome, 
either by an invitation by the Council to the Spanish and British governments to 
find a speedy solution, perhaps with the participation of the Permanent Bureau of 
the Hague Conference, which has long since indicated it would be ready to 
intervene; or by authorising other Member States to proceed individually with 
ratification. The doctrine is in any case unanimously favourable to ratification, 
which it fervently requests: it has been stated that entry into force of the 1996 
Hague Convention in the Community area “will represent significant progress for 
the international protection of minors”. Another author has noted that “more 
generally, the Regulation will only be able to function in a satisfactory manner if 
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the Convention is ratified by all Member States”. It is thus useful to consider how 
the Convention's solutions on applicable law could be integrated into Community 
private international law, and in particular whether, to this end, its ratification by 
the Member States would be sufficient. 
 

2.3.1.2. Ratification of the 1996 Hague Convention: Is This Necessary Step 
also Sufficient? 

 
European legislators are faced with a choice between major options. They can 
either be satisfied with the ratification of the Hague Convention by the Member 
States without altering the Regulation (2.3.1.2.1.); or they can contemplate 
altering it in a manner favourable to Community relations (2.3.1.2.2.). 
 

2.3.1.2.1. Ratification of the Hague Convention without Altering the 
Regulation 

 
The first option would have the advantage of not creating a double regime which 
depends on whether a situation pertains to the Community or the international 
domain. A double regime is notoriously more difficult to implement in terms of 
applicable law than in terms of jurisdiction, given the universal character of 
Convention provisions on applicable law and, more generally, the problems such 
a regime may bring about in relations with third States. There is also the risk that 
the ratification process of the 1996 Hague Convention could be delayed or 
prevented. However, the European legislator appears to have deliberately taken 
on such inconveniences with the Rome II Regulation, which also regulates 
matters where Hague Conventions govern applicable law, as well as, more 
recently, with Regulation No. 4/2009 in matters relating to maintenance 
obligations. As to the difficulty of distinguishing Community situations from 
international ones, the rule established in Article 61 can at least be taken as a 
starting point in this line of reasoning, separating the two series of applicable 
rules such that, where the Regulation's provisions on jurisdiction apply, the 
Regulation's conflict rules also apply (excluding the Convention's provisions), and 
vice versa.. This first option seems to us to present three problems. 
 

– On the one hand, where jurisdiction is based on a Regulation provision 
without equivalent in the Convention – a situation which occurs in 
particular, but not exclusively, in the case of prorogation of jurisdiction 
based, among other grounds, on the will of the parties pursuant to Article 
12(3) – it is not clear that the uncertainties mentioned above with respect 
to the relation between the Regulation and the 1961 Hague Convention 
would not surface anew with regard to the 1996 Hague Convention. 
Should national courts then apply the Convention's conflict rule – which, 
as we shall see, superposes jurisdiction and applicable law – when they 
cannot rely on the Convention to justify their jurisdiction? It is certainly a 
question worth asking although, under the hypothesis that the Regulation 
would contain no provision on the applicable law aspect, it would remain 
unanswered. It is reasonable to assume that such a question implies too 
fundamental a stand in terms of legislative policy to be left to the devices 
of the ECJ, whose jurisdiction to rule on the matter would, in any event, 
appear to be at least debatable. We thus come to the second problem. 
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– If the Regulation contains no provisions on applicable law, it is hard to 

imagine how the ECJ could interpret, even in Community law cases, 
Convention rules which are not expressly referred to by any Community 
provision, especially in these circumstances, in which ratification formally 
occurs country by country. 

 
– Lastly, by merely requiring ratification by all Member States, the European 

legislator would give up the possibility of adjusting the Convention's 
conflict rules, which stand – as we have mentioned – in a relation of strict 
dependence with the Convention's rules on jurisdiction, in order to align 
them with the modifications made to the latter. Of course, such 
adjustments would need to be necessary or useful. Which leads us to the 
second option. 

 

2.3.1.2.2. Ratification of the Hague Convention and Modification of the 
Regulation 

 
The second option consists of inserting in the new Brussels II Regulation a new 
section – or, if the joint treatment of matrimonial and parental responsibility 
matters is maintained, a new chapter, Chapter IIb (Chapter IIa being devoted to 
matrimonial matters in the proposed Rome III Regulation) – on “Applicable Law 
in Matters of Parental Responsibility”. The new section on applicable law could be 
organised in two different ways as to its relationship with the Convention's 
provisions. 
 
1) On the one hand, it could include a simple referral to the 1996 Hague 
Convention. It would be preferable, in such a case, to declare the Convention's 
provisions on conflicts of laws applicable in all cases in which jurisdiction is 
founded on the Regulation, including when jurisdiction is based on grounds 
without equivalent in the Convention. Taking as a model Article 15 of Regulation 
No. 4/2009 in matters relating to maintenance obligations, the only provision 
contained in the “applicable law” section could be worded as follows: “The law 
applicable to matters of parental responsibility shall, for all cases in which 
jurisdiction is based on the provisions of this Regulation, be determined in 
accordance with the 1996 Hague Convention in the Member States bound by that 
instrument”. Such a minimalist formulation would eliminate the problem of the 
aforementioned uncertainty. It does not create a double regime and thus does 
not engender complications at the level of relations with third States which are 
also contracting parties to the 1996 Hague Convention, since the Convention's 
conflict rules are not modified as to their substance. It may, however, be 
necessary for the Convention's solutions to be adjusted. 
 
2) Concerning modifications to be made to the Regulation, two technical 
modalities can be considered: either the section on applicable law contains a first 
provision (a first article or a first paragraph of a single article) referring to the 
conflict rules contained in the Hague Convention, and other provisions (other 
articles, or other paragraphs, in the case of a single article) adding certain 
derogations or specific adjustments to said Convention rules; or it establishes a 
complete, autonomous/stand-alone regulatory instrument, incorporating those 
solutions sanctioned by the 1996 Hague Convention that are deemed appropriate, 
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after modifying them as necessary. The first alternative appears in the Regulation 
with respect to matters of child abductions (Art. 11), and the second with respect 
to matters of jurisdiction of the authorities. It is reasonable to assume that the 
choice of one alternative over the other would depend on the number, 
significance and nature of the modifications to be made to the Convention's 
regime. 
 
On the other hand, the integration into the Regulation of the conflict rules 
contained in the 1996 Hague Convention can prove problematic on three fronts: 
a) the concepts employed are not always identical; b) as repeatedly stressed, the 
Regulation's jurisdiction provisions do not coincide exactly with the Convention's 
jurisdiction provisions; and c) the Convention does not include the possibility of 
choosing applicable law, whereas the Regulation's provisions on jurisdiction invite 
the question of whether it would be useful to allow it. 
 
a) Differences among the concepts employed. In matters of jurisdiction and of 
recognition of judgments, the Regulation concentrates on “parental 
responsibility”. This is the fundamental concept. The phrase “measures for the 
protection” of the child, is neither defined in the Regulation, nor is it included in 
the definition of “parental responsibility” (Art. 2(7)), and seems to be employed 
by the Regulation only with regard to the child's property (Art. 1(2) and Recitals 5 
and 9). The Hague Convention, on the other hand, is built around the concept of 
“measures for the protection” of the child's person or property, whereas “the 
phrase 'parental responsibility' has limited importance in the Convention, 
overshadowed as it is by measures of protection, of which an indicative list is 
given. It only retains its individuality in the context of provisions on parental 
responsibility per se”. The Convention's rules on applicable law, or at least some 
of them, in particular Article 15(2) and especially (3), and Article 18, reflect this 
position of the Convention, which has been rejected by the Regulation. It may be 
worth asking whether consistency between Regulation provisions on jurisdiction 
and Regulation provisions on applicable law does not call for certain adjustments 
to be made to the terminology. 
 
b) Differences in the Grounds for Determining Jurisdiction. Secondly, and more 
fundamentally, one should ask whether it is in fact desirable that the principle 
sanctioned by Article 15(1) of the Convention – according to which “in exercising 
their jurisdiction under the provisions of Chapter II, the authorities of the 
Contracting States shall apply their own law” – be extended to situations where 
jurisdiction is exercised based on a criterion provided for by the Regulation but 
not included in the Convention, in particular pursuant to Article 12(3) on 
prorogation of jurisdiction following agreement between the parties. Would it be 
useful, in such a case, for the authorities having jurisdiction, which by hypothesis 
are those of a country other than that of habitual residence of the child – such as, 
to use an example given by the provision in question, those of the country of 
residence of one holder of parental responsibility – to apply their law, i.e. the law 
of a State which, as the law of the habitual residence of one of the holders, might 
not be the law with the closest connection to the child and could, at least in 
theory, actually be far removed from him or her? 
 
Certainly, Article 15(2) of the Convention allows for a sufficient amount of 
flexibility by establishing that “in so far as the protection of the person or the 
property of the child requires, [the authorities exercising jurisdiction] may 
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exceptionally apply or take into consideration the law of another State with which 
the situation has a substantial connection”. But the question remains open as to 
whether such a formulation, in particular by its use of the adverb “exceptionally”, 
may not be too restrictive, in the hypothesis posited, and thus whether it would 
not be more reasonable to invert the perspective and require of the judge 
exercising jurisdiction pursuant to Article 12(3) to verify that the application of 
the court's national law (law of the forum) is itself, just as the exercise of its 
jurisdiction, in conformity with the interest of the child. Moreover, it would seem 
that the application of the law of the forum in the hypothesis in which such court 
has jurisdiction following an agreement between the parties would be all the more 
acceptable considering that it also rests on the will of the parties. Questioning the 
wisdom of providing for the application of the law of the forum in case of 
prorogation of jurisdiction to be subject to the agreement of the parties leads to 
an examination of the importance to be given to the choice of applicable law in 
matters of parental responsibility. We thus come to the third point. 
 
c) Admission of a Strictly Regulated Choice of Applicable Law? The choice of 
applicable law is not included, per se, in the 1996 Hague Convention. However, 
the latter does not provide for a choice jurisdiction, either. Nonetheless, the 
Regulation has modified the position taken by the authors of the Convention by 
authorising a prorogation of jurisdiction, albeit within strict regulatory bounds. It 
can be asked whether the absence of a provision on the choice of applicable law, 
which would also necessarily be subject to strict regulatory limits, implies the 
persistence of an inconsistency in the regulatory framework. The question merits 
consideration even more importantly when one considers that, although Article 
15(1) does not include provisions on choice of forum, by choosing the jurisdiction 
pursuant to Article 12(3) of the Regulation and Article 15(1) of the Convention, 
the parties could essentially choose the applicable law as well, albeit indirectly. 
Would it not be preferable to expressly provide for such an option, subject to 
stringent regulation? 
 
Indeed, the question arises whether the conditions that apply to the choice of 
forum according to the Regulation – namely, that it fall on a State with which the 
child has a “substantial connection” and that it be in the best interests of the child 
– would not contribute, if they were extended to the choice of applicable law, to 
making such a choice desirable precisely in consideration of the interest of the 
child. The possibility of choosing applicable law where exercising such choice does 
not infringe on the need to protect the party deemed to be weaker has long been 
substantially validated, for example, in the areas of consumer and employment 
contracts (suffice it to mention here the Rome I Regulation). It may be added 
that the proposed “Rome III” Regulation concerning applicable law in matters of 
divorce and separation, which allows the spouses the possibility of exercising a 
professio iuris (i.e. the ability to choose the applicable law), rather generously 
circumscribed, eloquently demonstrates that the choice of applicable law can be 
perfectly compatible with the public policy aspect of the matter at hand as well as 
with the unavailability of rights it calls into question. 
 
The possibility of applying the law of a State possessing a “substantial 
connection” in matters of protection of the child – a necessary condition of 
proximity which does not imply a verification of whether such connection is 
objectively the most substantial – is illustrated by Article 15(2), as well as by 
jointly invoking Article 12(3) of the Regulation and Article 15(1) of the 
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Convention. That the application of a law, in these matters, may depend on its 
conformity with the interests of the child, i.e. with the needs of “protection of the 
person or the property of the child”, is something that is already substantially 
provided for in Article 15(2) of the Convention. Can such conformity be practically 
verified? A distinction must be made between two situations. 
 
It should not be very difficult to verify that the selected applicable law is in 
conformity with the interests of the child – at any rate, no more than in the case 
of a prorogation of jurisdiction pursuant to Article 12(3) – when the selected law 
is only required to come into play following the necessary intervention of a judge 
or of an authority, especially when the question of parental responsibility arises in 
connection with, or as a consequence of, a divorce or a separation. It is up to the 
judge, whose presence is necessary by hypothesis, to appreciate whether the 
choice of applicable law is in conformity with the interest of the child. Such a 
category of situations includes those in which the judge is required to approve or 
validate an agreement between the parties, particularly the parents. In light of 
this, it is hard to see why such an agreement should not also be allowed to cover 
applicable law. The judge, required to verify that the substance of the agreement 
is in conformity with the interest of the child, may undoubtedly also verify, on the 
conflict level, whether the choice of applicable law governing such an agreement 
– and in particular its effects – is similarly aligned with such interest. 
 
By contrast, in the situation evoked by Article 16 of the 1996 Hague Convention 
of “attribution or extinction of parental responsibility by operation of law, without 
the intervention of a judicial or administrative authority,” the implementation of 
the condition of conformity with the interest of the child is undoubtedly more 
delicate. Whose responsibility is it to verify that such a choice is in the interest of 
the child if, by hypothesis, the applicable law produces its effects without the 
intervention of an authority? It may be assumed that suspending the 
effectiveness of the choice until a judge intervenes would risk encouraging the 
judicialisation of relations. The deadlock can be broken by establishing, in some 
cases, a presumption of conformity of the chosen applicable law with the interest 
of the child (as provided for by Article 12(4) of the Regulation on the level of 
jurisdiction), for instance because the choice occurs in the context of an 
agreement on substance between the spouses – a hypothesis foreseen in Article 
16(2) of the Convention – or because the chosen applicable law has an especially 
strong substantial connection with the child. The advantage of such a solution 
would be that of remedying any uncertainty as to the determination of the child's 
habitual residence. 
 

2.3.2. Possibilities for Further Developments 
On two major points, the question has been posed whether Community rules 
could be more ambitious: the first of these concerns the hearing of the minor 
(2.3.2.1.), and the second the enforceability of judgments (2.3.2.2.). 
 

2.3.2.1. Hearing of the Child: Establishing Minimum Standards? 
It has been deplored by some commentators that nothing is said as to the form of 
the hearing of a minor. Such a lack of specificity, it has been noted, makes the 
Regulation “less than optimal” on this point. More generally, the differences 
among the legislations of Member States in this domain – of fundamental 
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importance for the efficiency of the regime established by the Regulation – have 
raised fears that the four provisions it contains on hearing the minor might be 
implemented differently in different countries, which would be contrary to the 
goal of free movement of judgments. On the one hand, according to the 
Regulation and, in particular, in matters of abductions, a State remains free to 
“rule” on the “inappropriateness” of a hearing of a child in view of the age or the 
maturity of a minor. On the other hand, any other State remains free, except in 
urgent cases, to deny recognition of a judgment delivered without having given 
the child an opportunity to be heard. In other words, one State's judgment may 
be fully compliant with the Regulation's provisions as to the hearing of the child, 
and yet at the same time stumble against an equally legitimate denial of 
recognition by another State, based on other Regulation provisions in matters of 
abductions. It is then easy to understand the conclusion that, in practice, this 
requirement risks constituting a real difficulty or even a nearly insurmountable 
obstacle to the effective free movement of judgments, particularly in the 
presence of agreements between the spouses. It is doubtful whether the ECJ can 
usefully intervene in this matter, since the differences in the attitudes of the 
various Member States are freely admitted by the Regulation itself. 
 
With respect to the looseness of the provision in matters of abductions, some 
authors have expressed the wish that “this be only a first step toward the 
establishment of a true right of the child to be heard”. It may be deemed that the 
time is not ripe for this, or that Community competence to make such an 
incursion into the substantive law of Member States is currently doubtful, but, 
nevertheless, it seems to us that rules imposing minimum standards – for 
example concerning age, the form and circumstances of the hearing, the grounds 
that may be invoked to justify the failure to hear the child and the requirement 
that such a failure be motivated –merit consideration. It could be justified, 
particularly if it took the form of a directive, as a “measure for the approximation 
of the laws and regulations of the Member States”, pursuant to Article 81 TFEU, 
seeking to remove barriers to the free movement of persons, itself a cornerstone 
of new Title V TFEU in its role as an indispensable tool for the creation of an “area 
of freedom, security and justice”. Support can also be found in Article 24(1) of 
the Charter of Fundamental Rights, according to which children “may express 
their views freely,” and “such views shall be taken into consideration on matters 
which concern them in accordance with their age and maturity”. 
 

2.3.2.2. Extending Enforceability to Other Judgments? 
It is worth recalling that every time a judgment is not recognised, regardless of 
the substance of such a judgment and of the grounds – substantive or procedural 
– invoked for its non-recognition, the State denying such recognition is compelled 
to rule on the case, under penalty of committing a denial of justice. it would seem 
evident, however, that the new judgment delivered will not be eligible for 
recognition by the State that had delivered the judgment to which recognition 
was denied. This opens the way to a conflict of judgments. This conflict of 
judgments, or at least this type of conflict of judgments, is not resolved at 
Community level today (except when it occurs, in an abduction case, between a 
summary order of non-return and an order of return). The situation leads – and 
we may be forgiven for insisting on this point – to a kind of “Community denial of 
justice” which is radically at odds with the goal of ensuring to the parties involved 
the enjoyment of “freedom”, “security” and “justice”. According to State A, it is 
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the mother, X, that has custody of child Z; and according to State B, it is the 
father, Y. This situation could encourage multiple and successive removals or at 
least cross-border retentions, which are, from the point of view of the child, just 
as dramatic as identical actions deemed illegal because they were perpetrated in 
violation of a right of custody, but which cannot be opposed precisely because 
they are legal removals, pursuant, by hypothesis, to a judgment which authorises 
them. 
 
There are two types of decisions to which the Regulation confers enforceability 
combined with compulsory recognition (thus a double benefit): 1) orders of return 
delivered by the judges in the State of habitual residence of the child prior to 
removal, but only following an order of non-return delivered by the State to which 
the child has been removed at the conclusion of the procedure governed by 
Article 11; and 2) judgments granting rights of access . Any other judgments 
delivered in matters of parental authority are not endowed with such a double 
“privilege”. Thus, for instance, any judgment assigning “custody” of the child or 
determining the child's “residence” must, in order to be valid in other countries 
and be enforced there, undergo a procedure of “exequatur”. While this is a swift 
procedure, its very existence implies the possibility that the judgment will not be 
recognised, although the grounds for refusal are limited. In order to assess 
whether this difference in treatment is in fact justified, we shall analyse 
separately the two types of “privileged” judgments (2.3.2.2.1. and 2.3.2.2.2.). 
 

2.3.2.2.1.  Rights of Access 
 
It is natural to ask why rights of access and rights of custody should be treated 
differently. Such a difference in treatment by the new Brussels II Regulation 
appears to have originated, historically, from merely political circumstances, 
seemingly unrelated to any substantive legal grounds. Indeed, one would be hard 
pressed to find any. Rights of access are often a corollary, sometimes referred to 
as a “counterpart”, of the rights of custody. Thus, it is a frequent occurrence that 
the rights of access are assigned to a parent, such as the father, X, because the 
rights of custody have been given, often by the same judgment, to the other 
parent, the mother Y for example. The two aspects of the judgment (or the two 
judgments) appear to be interdependant, where one draws its meaning from the 
existence, the validity and the efficacy of the other. It can thus be supposed that 
aut simul stabunt, aut simul cadent (“they either stand together or fall together”). 
The Regulation, however, effectively shatters this interdependancy, because, 
while the aspect of the judgment which assigns the rights of custody may not be 
recognised, the aspect which assigns the rights of access – provided it is certified 
in accordance with the Regulation – must be compulsorily recognised. Worse, this 
difference of treatment as to the rules governing the free movement of the two 
judgments or, more often, of the two aspects of a same judgment, runs the risk 
of creating deadlocks which may have been overlooked by the drafters of the 
legislative text. 
 
Let us go back to the example in which State A, in ruling on the divorce between 
X and Y, assigns the rights of custody to the mother, X, who resides in A, and the 
rights of access to the father, Y, who resides in B. Y, the father, is the holder of 
the rights of access also in State B, as the latter is prevented from denying such 
rights, whereas the mother's (X’s) rights of custody might not be recognised by 
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State B. If such is the case, it is important to look at the consequences. In the 
situation posited, the parties involved – X, Y and the child, Z – are compelled to 
disregard who, from the point of view of the legal system of State B, has custody 
of child Z. At first, it can be questioned whether the rights of access can in fact be 
exercised (as rights of access) as long as it is not known who has custody. 
Nonetheless, it seems evident that in order to do away with all uncertainties from 
the point of view of the legal system of State B, either the mother, X, or the 
father, Y, must be able/entitled to seize the courts of this State. It is then 
possible – and even quite likely, considering the denial of recognition – that the 
courts of State B will not assign custody to the mother, X, as the courts of State 
B have done (the latter judgment having been deemed unfit to be recognised), 
but rather, and by default, to the father, Y. Thus, the judgment delivered in State 
B gives the mother only rights of access. This is then the outcome, in this case, of 
the difference of regimes: in State B the father is the holder of the rights of 
access, granted by the judgment delivered in State A, which is compulsorily 
recognised and enforceable in State B, and which determines that the father can 
see the child every week-end; but in the same State B the father is also the 
holder of the rights of custody, awarded by the judgment delivered in State B, 
according to which, for example, he can see the child from Monday to Friday. 
Clearly, the situation is unsustainable. How can it be resolved? Would it be right 
to conclude that according to State B the father has the right to keep the child 
both from Monday to Friday, pursuant to the judgment delivered in State B, and 
on Saturday and Sunday, pursuant to the judgment delivered in State A which is 
necessarily and compulsorily recognised in State B? Certainly not, as this would 
generally infringe on the child's right to have regular relations with both parents, 
a right which is upheld by both judgments, in A and in B. More specifically, this 
conclusion would infringe on the mother's rights of access (which by hypothesis 
she would exercise during the week-ends) expressly awarded to her by the 
judgment delivered in B. The only viable solution would be for State B to fail or 
cease to recognise the judgment delivered in A to the extent that it assigns rights 
of access which are incompatible with the rights of custody and of access 
awarded by its own judgment. In the legal system of State B, then, the father 
would have the rights of custody (no more and no less), and the mother the 
rights of access (no more and no less). 
 
By providing for the necessary and compulsory recognition of the part of a 
judgment that assigns the rights of access, and subjecting the part of a judgment 
that assigns the rights of custody to enforcement proceedings and thus to the 
possibility of their not being recognised, the Regulation risks rendering completely 
unworkable the necessary and compulsory recognition of rights of access. In 
order to remedy such a situation and, especially, to obviate the situation deriving 
from the conflict of judgments which ensues whenever a judgment on custody 
and rights of access is not recognised, the question of whether it would not be 
more reasonable to subject the entire judgment, including its part on custody, to 
the enforceability mechanism which, in accordance with the Regulation, applies to 
the judgment on the rights of access, under the same or similar conditions cannot 
be avoided. An analysis of the whys and wherefores of the choice sanctioned in 
Article 11(8) on the enforceability of a “judgment which requires the return” of 
the child makes apparent that such a solution is all the more conceivable in that it 
has, in effect, already been conceived. 
 



The parental responsibility, child custody and visitation rights in cross-border separations 

 241 

2.3.2.1.2.  Judgment Requiring Return According to Article 11(8) 
 
The “judgment – certified in accordance with the Regulation – which requires the 
return” (of child Z) delivered in State A, where the mother, X, is a resident, must 
certainly be recognised and enforced, in the first place, in State B, to which the 
father, Y, has removed the child, and which, by hypothesis, has previously 
delivered an order of non-return, but also in all other States (C, D, etc.). State B 
cannot oppose it (any more than States C, D, etc.). An uncertainty – to which we 
have already alluded – arises as to what exactly is endowed, in the judgment 
which requires the return of the child, delivered in A, with enforceability and 
compulsory recognition in B and in the other States. Is it only the part of the 
decision which requires the return of the child, or is it also the part of the decision 
which implies such return, i.e., for example and par excellence, the part of the 
decision that assigns (joint) parental responsibility and in particular custody to 
the parent who resides in the State which delivers it? 
 
It would certainly appear that the part of the judgment delivered in State A which 
requires the return is, in the specific hypothesis in which such a return has been 
previously denied, interdependent with the part of the same judgment which 
provides the grounds for the return, and especially to that which assigns parental 
responsibility – and more specifically custody – to the parent “left behind”, here 
the mother X. It follows, then, that the obligation imposed on State B, to which 
the child has been removed, to recognise and enforce, without the possibility of 
opposition, the judgment of return delivered in State A following assignment of 
custody to the mother X, implies, for State B, an obligation to recognise and 
enforce, without the possibility of opposition, the judgment on the substance of 
parental responsibility which, in particular, assigns the right of custody to the 
mother X. Any other interpretation would seemingly lead to consequences which 
are wholly contrary to the reasoning behind Article 11. Indeed, what if the part of 
the judgment delivered by State A assigning custody to the mother X, and on 
which the order of return of child Z is based, is not directly enforceable in State 
B, to which the child has been removed? The consequences are of the order we 
have already seen: the rights of custody of the mother, X, cannot be recognised 
in State B (if the return had initially been refused, it is likely that it should remain 
so); a judgment on substance can (in fact, must, under penalty of entailing a 
denial of justice) be delivered in State B on request by either the mother, X, or 
the father, Y; and State B may well assign custody of the child to the father, Y 
(who by hypothesis resides in State B, which is the State to which the child has 
originally been removed). The father may then “abduct” the child once more from 
State A to State B, and this will now be considered a perfectly legal removal 
because it will be in accordance with the rights of custody awarded to Y in State 
B. Such a consequence, which risks occurring inasmuch as enforceability only 
applies to the order of return and omits the judgment of substance on custody, 
which is the grounds for the return, certainly appears to be contrary to Article 11 
as a whole. 
 
It thus becomes apparent that Article 11(8) should be interpreted such that a 
“(certified) judgment which requires the return”, delivered in the State of 
residence of the child prior to the removal, is directly enforceable and cannot be 
denied recognition in its entirety in the State to which the child has been 
removed, including at least the assignment – which constitutes grounds for the 
return – of parental responsibility and especially of custody. If such is the case, it 
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must be concluded that a decision assigning custody can already, that is as the 
new Brussels II Regulation currently stands, be endowed with the same privilege 
which is conferred on the decision granting rights of access. It remains to be seen 
whether it is indeed proper to recognise such privilege of such a judgment only 
when it is delivered after an abduction and, in particular, after a summary order 
of non-return has been issued in the State to which the child has been abducted. 
Again, no reason seems to have been given to justify such a difference of 
treatment. And once more, we would be hard pressed to find any good ones. 
Indeed, it can be assumed that, on the contrary, if a judgment on custody is 
endowed with direct enforceability as soon as it has been delivered in spite of 
serious doubts raised concerning its substance by another State in the form of a 
temporary refusal to order the return of the child, such a judgment should, even 
more clearly, be endowed with direct enforceability when such a “confrontation” 
between two States has not (yet) arisen, and in any case, it should just as 
legitimately be entitled to such enforceability in spite of any serious doubts that 
may be harboured by any other State subsequently called upon to enforce it in its 
territory. 
 

2.4. Means to Improve the Effectiveness of Existing 
Solutions 

Among the means which can be envisaged to improve the effectiveness of 
existing solutions, those we deem to merit special consideration are, on the one 
hand, the strengthening of the recourse to international family mediation 
(2.4.1.); and on the other hand, an increased specialisation of the courts, as well 
as general training of the agents involved in the international protection of 
children (2.4.2.); and lastly, the improvement of cooperation between judges and 
central authorities, especially through “direct contact” (2.4.3.). 
 

2.4.1. International Family Mediation 
The recourse to mediation is sanctioned by Article 55(e) of the new Brussels II 
Regulation as one of the tasks befalling central authorities. Indeed, this article 
invokes the measures which “facilitate agreement between holders of parental 
responsibility through mediation or other means”. In addition, the “development 
of alternative methods of dispute settlement” is now sanctioned by Article 
81(2)(g) TFEU. Several experts agree that resorting to such alternative methods 
of settlement is likely to resolve a large number of cases in matters of custody 
and rights of access, thus preventing child abductions  (although there are but 
few monographs on this subject). 
 
The Commission is thus justified in seeing great potential in mediation in general, 
as attests the Directive of 21 May 2008 on certain aspects of mediation in civil 
and commercial matters, which is to be transposed by 21 May 2011. The 
Directive facilitates the recourse to mediation to settle cross-border disputes in 
civil and commercial matters. It also applies to family law, which is undoubtedly 
included in the concept of “civil and commercial matters”, subject to available 
rights. 
 
Concerning more specifically the protection of children, it is appropriate to 
mention, among existing solutions, the creation of the European Parliament 
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Mediator, implemented in 1987 to help children victims of cross-border abduction 
by one of their parents, and whose role is to try to find a voluntary agreement 
between the abducting parent and the other parent . According to a 2007 report, 
the Mediator handles some thirty cases every year. 
 
Several proposals can be put forward to strengthen recourse to mediation in the 
matters at hand. The first step would be to promote the recourse to mediation 
before the abduction takes place, precisely in order to prevent it from happening. 
Indeed, it would be useful to extend the reach of mediation beyond confirmed 
abduction cases (which seems to be the responsibility of the European Mediator), 
to include also matters of assignment of rights of custody and access. Further, 
the training of professional mediators should be fostered, particularly those 
specialised in the domain of litigation on parental responsibility. Thirdly, 
mediation agreements should enjoy free movement and the means should be 
provided to endow them with immediate enforceability also when they concern 
custody, whereas currently such enforceability is reserved to matters of rights of 
access. And lastly, concerning the costs of mediation, it would be desirable if 
these were borne, at least in large part, by the States; we subscribe to a proposal 
made to create a European Fund financed by the Member States. 
 

2.4.2. Specialisation of the Courts and Specific Training for Agents Involved in 
the Protection of Children 

Increased specialisation of courts, and in particular the creation of courts 
specialised in litigation in family matters, especially internationally, as well as of 
“chambers” to handle/consolidate cases on international abductions, would 
contribute to improving and expediting judicial implementation of existing 
instruments . It has been said on this matter that “the positive aspects of 
concentrating jurisdiction on child abduction cases within one State cannot be 
overemphasised”. “Judges in charge of family matters” do already exist in some 
Member States, such as in France, Germany and England, but not in all of them, 
and in any case the international dimension of the litigation and the specific 
technical knowledge and experience necessary for efficiently managing such 
cases are not always taken into account in the judicial organisation of Member 
States. Any Community initiative should evidently take into account the principle 
of subsidiarity, whose application can prove especially delicate in matters 
concerning the judicial organisation of Member States. 
 
Because specialisation entails a reduction of the number of judges in charge of 
hearing such cases, it becomes possible to be more demanding as to their 
training. To this end, Article 81(2)(h) TFEU includes “support for the training of 
the judiciary and judicial staff” among the measures to be adopted by the 
European Council and by the Council, particularly when necessary for the proper 
functioning of the internal market. 
 

2.4.3. Improving Cooperation between Authorities and Direct Contacts 
119. It has been said that “cooperation between authorities” will be “the key to 
the success of Regulation 2201/2003”. There is consensus around the assumption 
that the “cooperation” aspect suffers from the greatest shortcomings found in 
existing texts. The creation of the “European Judicial Network in civil and 
commercial matters and of its contact points” and of “liaison magistrates” shows 
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the readiness of European States to simplify international mutual assistance 
mechanisms in civil matters. “It cannot be doubted that exchanges between 
professionals operating on the ground can aid decision-making and allow to 
accelerate the process of settling a case,” even though the warning has been 
sounded as to the risks of a “proliferation of references in this domain”. 
 
More specifically, in order to work properly, several provisions of the new 
Brussels II Regulation imply the possibility of direct contact. One need look no 
further than Article 15, concerning transfer to a court better situated to hear the 
case, which can only occur if there is agreement between the judges involved , 
but also to the provisions on recognition. Thus, when it is certain that a 
judgment, in order to be effective, needs to be recognised in another country, we 
can think of a direct exchange of views between two judges, in particular 
concerning the modalities for hearing the child, in order to avoid a judgment 
delivered in one State being denied recognition in the other State. The same goes 
for Article 11(4), of which it has been noted that “correctly applied, this rule 
ought to [...] promote cooperation between authorities, by encouraging them to 
take interest in foreign measures and, consequently, in the foreign judicial 
system, as well as stimulate, when needed, direct contacts between authorities. 
It also ought to reinforce the role and the mission of central authorities, of liaison 
magistrates and of the European Judicial Network in order to elucidate judges on 
the legal systems involved”. 
 
121. It is above all the European Judicial Network (EJN) which is called upon to 
play an increasingly important role in these matters. EJN judges are charged with 
establishing contacts between judges in the different Member States, as well as 
answering general questions on the legal system and, more specifically, on the 
legal practice in their country. There do not seem to be any statistics available on 
the number of cases in which Network judges have intervened. However, in 2006 
the Commission presented a report on the system's operation, which indicated 
that the Network “had, in general, improved judicial cooperation between the 
Member States”. Indeed, it would appear that the modifications brought by 
Decision No. 568/2009/EC of the European Parliament and of the Council of 18 
June 2009 may prove beneficial in the realm of parental responsibility as well. 
 

3. RECOMMENDATIONS 
 
1. The new Brussels II Regulation governs both matrimonial matters and 

parental responsibility. Whether this prolonged joint treatment is desirable is 
a question worth asking, taking into account the goals of clarity, legibility 
and coherence of the body of Community legislation. The Regulation's 
provisions in matters of jurisdiction, recognition, “exequatur” and 
cooperation between authorities abide, in those two domains, by very 
different legislative policy principles and choices. And the hiatus between the 
two aspects risks becoming wider as a result of the Rome III Regulation, 
whose proposal as presented by the Commission includes rules on applicable 
law for matrimonial matters but not for parental responsibility. The question 
then arises whether the drafting of the Rome III Regulation could be a 
welcome opportunity to finally dissociate the treatment of these two matters 



The parental responsibility, child custody and visitation rights in cross-border separations 

 245 

and promulgate two distinct regulations. From the point of view of legislative 
technique, we believe it would be a step in the right direction. 

 
2. The most innovative substantive solution introduced by the Regulation – 

according to which, in a conflict between a judgment of non-return of the 
child and one ordering the child's return, the latter prevails – should be 
retained, at least at this stage, despite the fact that the many criticisms 
levelled at it do not appear to be without justification, and that the 
alternative solution consisting of transferring ordinary jurisdiction on the 
substance of parental responsibility to the court of the State where the order 
of non-return was issued – while providing for a “dialogued” procedure 
similar to that pursuant to Article 11(7) but “inverted”, to be activated as 
needed – would not be without merit. However, it is certainly preferable to 
let the solution chosen by the drafters prove itself in practice, where no 
signs of rejection to it have thus far appeared. The very detailed procedure 
established by Article 11 should provide sufficient guarantees to limit 
abuses. 

 
3. The Regulation provides for direct enforceability and, most importantly, 

compulsory recognition, without exception, in the European area, for only 
two categories of judgments: those assigning rights of access and those 
ordering the return of the child following a procedure set in motion by an 
order of non-return. Judgments assigning custody are not endowed with this 
double privilege. Such difference in the regimes of Community movement 
applied to judgments and to the rights they affirm, particularly between 
rights of access and rights of custody, which are often assigned by the same 
judgment, seems to us to be imperfectly justified. The correlation between 
these two types of rights is shattered by the Regulation when it determines 
that a State must necessarily recognise rights of access while retaining the 
possibility of denying recognition of rights of custody assigned by the same 
judgment and which constitute the presupposition and the corollary of the 
former rights. This could entail unsustainable consequences for the parties 
involved. If a judgment assigning custody is not recognised in a State 
(whereas the part of the same judgment which assigns access rights 
necessarily must be), this State will be compelled, in practice, to deliver a 
new judgment on custody and, in so doing, will often find it impossible to 
avoid assigning, at the same time, correlated rights of access. The latter will 
often be incompatible with the rights of access assigned by the foreign 
judgment whose recognition is however compulsory pursuant to the 
Regulation. In order to remedy such a situation and, especially, to remedy 
the situation ensuing from the conflict of judgments which originates from 
any denial of recognition, it is worth asking whether it would be preferable 
to take a further step on the path already taken by the European legislator, 
and stipulate enforceability also in matters of rights of custody, subject to 
certification through the same procedures and at the same conditions that 
apply to rights of access or with similar procedures and conditions. 

 
4. Such a solution is all the less inconceivable that it is already substantially 

envisaged by the Regulation, albeit within a specific hypothesis. Indeed, it 
appears necessary to interpret Article 11(8) in the sense that a (certified) 
“judgment which requires the return of a child” delivered in the State where 
the child resided prior to the removal is endowed with direct enforceability in 
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its entirety, including its assignment – which is the basis for the return – of 
parental responsibility and in particular of custody. It does not seem 
reasonable to only confer such a privilege on a judgment on custody if the 
latter has been delivered after an abduction, rather than, for example, when 
it is based on an agreement between the parties. 

 
5. To the extent that, as established by the ECJ in the Owusu ruling, a 

situation involving a Member State on the one side and, on the other side, a 
third State already calls into question the “proper functioning of the internal 
market” and, consequently, the creation of an “area of freedom, security 
and justice”, it is necessary to also take into consideration the relations with 
third States, especially those that are not contracting parties to the 1996 
Hague Convention, in a satisfactory manner. Moreover, the fact that one 
judgment is delivered by a Member State and the other by a third State 
does not make the consequences of a conflict between them to the parties 
involved, particularly the parents, any less unfortunate. Some rules on 
jurisdiction contained in the Regulation are applicable even when the 
residence of the child is in a third State, which could quickly lead to the 
institution of parallel proceedings, something which Article 12(4) seems 
insufficiently equipped to avert. It may then be worth asking whether it 
would not be wise to envisage a Community mechanism of international lis 
pendens, which should be uniform and rather liberal, to be implemented 
whenever other proceedings are brought in a third State. This would be a 
bold step, seemingly unprecedented in the body of Community legislation, 
which deals only with Community lis pendens. On the one hand, it would not 
be the first time that the new Brussels II Regulation is given the task of 
“testing” ground-breaking solutions, and, on the other hand – and above all 
– the principle enshrined in the Owusu ruling seems to legitimise such an 
option all the more in that national rules on lis pendens not only differ 
among themselves, but more importantly are often inadequate to protect 
the persons involved - especially the child - from the anguish generated by 
a conflict of judgments on parental responsibility. 

 
6. The differences among Member States' legislations regarding the hearing of 

minors have raised the fear that the four provisions contained in the 
Regulation on this matter could be implemented differently in different 
countries, thus hindering the goal of the free movement of judgments. Rules 
setting minimum standards – for example concerning age, forms and 
circumstances of the hearings, grounds for justifying the failure to hold a 
hearing and the need to motivate such a failure – would thus merit 
consideration. Such rules could, particularly if established through a 
directive, be justified as “measures for the approximation of the laws and 
regulations of the Member States,” invoked by Article 81 TFEU, in order to 
eliminate the obstacle to the free movement of judgments that such 
differences could factually pose. Support could also be found in Article 24(1) 
of the European Charter of Fundamental Rights, according to which children 
“may express their views freely,” and “such views shall be taken into 
consideration on matters which concern them in accordance with their age 
and maturity”. 

 
7. The Regulation does not contain provisions on applicable law, a fact which 

has often been lamented. In matrimonial matters, the Commission has 
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decided to pursue the course of standardisation of conflict rules. It is worth 
asking whether it would be expedient to chart a similar course in matters of 
parental responsibility, and the question is all the more relevant that, with 
the failure to date to ratify the 1996 Hague Convention by most Member 
States, and with many States thus remaining bound by the 1961 Hague 
Convention, there is great uncertainty in those States as to what conflict 
rules are applicable. It is certainly to be hoped that the dispute between the 
United Kingdom and Spain on the status of Gibraltar in the implementation 
of the 1996 Hague Convention – the same dispute which has so far blocked 
its ratification – can be overcome in the near future. However, the question 
arises whether the European legislator could or should consider adjusting 
Convention solutions whenever jurisdiction is assigned pursuant to the 
Regulation. Caution is in order, since, because Convention provisions have 
universal scope, any changes made to them can create problems in the 
relations with contracting parties which are not Member States. We 
nevertheless believe that the expediency of making three types of 
adjustment should be taken into consideration: in the first place, to reflect 
the terminological and conceptual choice which has led the Regulation to 
prefer the concept of “parental responsibility” to that of “measures of 
protection” enshrined in the 1996 Hague Convention, including in its 
provisions on applicable law; secondly, because jurisdiction in the 
Regulation does not coincide exactly with jurisdiction in the Convention, 
even though the upholding of the Convention principle of application of the 
law of the forum should be considered for grounds contained in the 
Regulation but which have no equivalent in the Convention; and lastly, 
considering that the Convention does not include the possibility of choosing 
applicable law, the Regulation's provisions on prorogation of jurisdiction, as 
well as the evolution of contemporary private international law, especially in 
the Community sphere, invite the question of whether it would not be wiser 
to include the possibility of such a choice, perhaps subject to the double 
condition of the “substantial connection” between the State of the chosen 
applicable law and the child, on the one hand, and of verification of 
conformity with the child's interest of the application of the chosen law, on 
the other hand. 

 
8. Among the means which can be envisaged in order to improve the 

effectiveness of existing solutions, those we deem to merit special 
consideration are: on the one hand, the strengthening of the recourse to 
international family mediation; on the other hand, an increased 
specialization of the courts, always respecting the principle of subsidiarity, 
as well as general training of the agents involved in the international 
protection of children; and lastly, the improvement of cooperation between 
judges and central authorities, especially through “direct contact”. As 
regards mediation, in particular, it would be useful to broaden the scope of 
mediation beyond cases of confirmed abductions – as is apparently the case 
of the European Parliament Mediator for children victims of a cross-border 
abduction by one of their parents – to include matters of assignment of 
parental responsibility rights as well. It could also be envisaged to promote 
the training of professional mediators, suitably specialised in the domain of 
litigation in matters of parental responsibility; to guarantee the free 
movement of mediation agreements by instituting relevant mechanisms to 
endow them with immediate enforceability; and to ensure that the costs in 
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connection with mediation are at least substantially borne by the States, for 
example by creating a European Fund financed by Member States. The 
directive of 21 May 2008 on certain aspects of mediation in civil and 
commercial matters does address at least some of these needs, and it might 
therefore be wise to await its transposition, which is to occur by 21 May 
2011, before considering the addition of specific provisions with regard to 
mediation of family disputes concerning children. As to cooperation between 
judges and authorities, the establishment of direct contacts, which is 
necessary to effectively implement several provisions contained in the new 
Brussels II Regulation, will necessarily rely increasingly on the “European 
Judicial Network”, which has considerable potential and whose role and 
means have been appropriately strengthened by Decision No. 568/2009/EC 
of the European Parliament and of the Council, applicable from 1st January 
2011. 
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