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CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire AUSTRIA 
 
Contributor: SCHOENHERR ATTORNEYS AT LAW 

 

 
 
 
1. Does  your  national  law  allow  cross-border transfer  of  company  seat 

(registration  of   a   company   from   another   Member   State   in   your 

jurisdiction by way of “transformation”)? 
 
 

      [] Yes 
 
 

  [X] No (except for a  Societas Europaea ("SE") pursuant to Article 8 SE 

Regulation). 

 
 

If no, explain in maximum 5.000 words 
 

 
      Why? 

 
 

  Do  you  have/use alternative means of  reaching cross-border mobility of 

companies? Please provide with figures as regards how many transfers of 

company seats have taken place since 2007, and, where possible, according 

to which legislation (merger Directive, societas europaea, European 

cooperative and national law) 

 
      Is there any economic problem? Any other problem? 

 

 
Austrian company law follows the principle of seat ("Sitztheorie") as opposed to 

the principle of establishment ("Gründungstheorie"), as applied by other European 

jurisdictions. Albeit partially controversial, Austrian conflict of law rules provide 

application of Austrian company law on any legal entity having its “management 

seat/head  office”  (Verwaltungssitz)  in  Austria  (sec. 10  Austrian  International 

Private Law Act). 
 

 
Austrian law does not provide for special provisions on the transfer of a company’s 

seat into Austria, irrespective of whether originating from a Member State or a 

non-Member State. Austrian law provides for detailed provisions on the 

establishment of a company, which are generally not met by foreign legal entities. 

Therefore, based on an Austrian law assessment, any foreign legal entity 

attempting to transfer to Austria would not be recognized as such. Consequently, 

a transfer of company seat to Austria is subject to an abandonment of the 

company law of the state of origin and re-establishment and re-incorporation in 

and subject to the company law of Austria. 
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However, in the light of the most recent case law of the European Court of Justice, 

parts of the Austrian legal writing support the transfer of a company seat by a 

company established and registered in another Member State into Austria by 

means of legal analogies to national company transformation law and the SE 

Regulation. However, there is no case law in this respect. 

 
 

If yes, in maximum 10.000 words: 
 

Explain under which conditions? do you have special provisions regarding 

protection of stakeholders? 

 
  Provide statistics on transfer from and out of your Member State (figures as 

regards how many transfers of company seats have taken place since 2007) 
 

 
  Is there a possibility for the registered office (company seat) and the head 

office to be in different Member States? 

 
      Do you have identified special difficulties? 

 

 
 

Does not apply except for a Societas Europaea. No details are provided in this 

respect as we understand this is not the scope of the question. 

 
 
2.       Do  you  use  the  Societas  Europaea  Regulation  and/or  the  European 

Cooperative status to perform transfer of seat? 
 

 
 

      [ ] Yes, please provide figures 
 
 

      [X] No 
 

 
We have not advised on or observed a case where the SE Regulation and/or the 

European  Cooperative status  were  applied  merely  to  transfer  the  seat  of  a 

company. The transfer of the seat may however be an added value or side-motive 

taken into consideration. 

In Austria, there have only been a few transfers of a company seat of a SE into 

another member state. There are no statistics publicly available in this respect. No 

particular difficulties have been encountered in this respect. 

 
 

3.       What could be the disadvantages of an active legislative approach? 
 

 
The scope of the question is not entirely clear, but appears to be best answered 

on a sociopolitical level, to which we may not be perfectly qualified. Austrian 

company law is highly driven by the principle of, in particular but not exclusively, 

creditor protection. A union wide legislation facilitating inbound mobility may be 
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viewed as dilution of Austria’s high standards, in particular related to creditor 

protection, unless such legislation honors these national standards. 
 

4.       What could be the minimum aims of an active legislative approach? 
 

 
Please see answer 3 above. 

 
5. Has  your  jurisdiction  adopted  a  policy  aiming  at  attracting  foreign 

companies: 
 

      regional seats (eg non EU groups) 

 
  central seats (eg companies having their seats in other countries within or 

outside the EU) 
 

 
Legislation has adopted certain fiscal provisions to attract foreign companies 

during the past years. 

In corporate law, there are neither obvious (administrative) policies nor is there 

any recent or scheduled legislation to particularly attract foreign companies. 

However, discussions have been going on the introduction of a "light" version of 

the Austrian Limited Liability Company (GmbH), requiring EUR 10,000 as nominal 

share capital, compared to currently EUR 35,000. 

 

6. Has your jurisdiction adopted legislative or equivalent measures aiming 

at preventing (as far as compatible with national EU or international 

rules) local companies from transferring their seat abroad? 
 

 
Not recently, but the legal consequences of a transfer are highly controversial. 

The transfer of a company’s seat – as determined in its articles – abroad is 

controversially discussed to be null and void or qualified as a dissolution of the 

company. The transfer of a company’s head office abroad is subject to a case by 

case analysis, considering Austrian and the target country’s conflict of law rules as 

well as company particularities. 



 
 

 

 

 

CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire CYPRUS 
 
Contributor: MERITSERVUS 

 

 
Cyprus has implemented legislation1  to permit the transfer of the registered office of a 

company both into and out of Cyprus. The enabling legislation permits a company registered 

in a foreign jurisdiction (provided the laws of such jurisdiction permit the transfer and 

continuation of companies elsewhere) to transfer its registered office to Cyprus, de-register 

from the jurisdiction of incorporation and obtain a certificate of continuation in Cyprus. 

Conversely, the legislation also permits Cyprus registered companies to transfer their 

registered office and continue in jurisdictions where transfers and continuations are 

permitted. However, in view of the competitive advantages of Cyprus as a jurisdiction, the 

movement is expected to be predominantly inward rather than outward. 
 
Corporate Transfers 

 

In the past, the transfer of a company to another jurisdiction often entailed significant tax 

consequences, which essentially acted as a deterrent for cross-border corporate 

immigrations.  A  migrating  company  would  often  be  deemed  to  be  liquidated  in  its 

jurisdiction of incorporation and this would lead to taxable disclosure of its hidden reserves. 

This has gradually changed with the enshrinement of the principle of freedom of 

establishment under the EC Treaty and more significantly, the wide interpretation given to 

the principle of freedom of establishment by the European Court of Justice (ECJ).2 The ECJ 

in its interpretation and application of the treaty has unequivocally supported a choice of 

forum approach and has emphasized the principle that companies registered in one Member 

State should be able to carry out their activities throughout the EU without being subject to 

the burdensome incorporation rules of the host Member State. The European Company 

Statute (Council Regulation (EC) No 2157/2001) has enshrined this freedom in statutory 

form. 
 
Societas Europea 

 

A Societas Europaea (“SE”) may be created on registration in any one of the Member States 

of the European Economic Area (EEA) (which apart from the EU Member States also 

includes Norway, Iceland and Liechtenstein) and Member States must treat an SE as if it is 

a public limited company formed in accordance with the law of the Member State in which it 
 

 
1 
Law 124(I) of 2006. 

 
2  Case C-212/97, Centros v Erhevers-og Selskabsstyrelsen, 1999 E.C.R. I-1459; Case C-167/01, Uberseering C- 

208/00, Kamer von Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd, 2003 WL 102001 



 
 

 

 

 
has its registered office. However this does not enhance the cross border activity and 

recognition  of  private  limited  companies  which  do  not  have  access  to  the  European 

Company Statute. 
 

This would be facilitated by the implementation of the Fourteenth Company Law Directive 

which deals with the cross-border transfer of registered office of limited companies and 

essentially permits a company to transfer its statutory seat without having to wind up in its 

home Member State. Under the provisions of this Directive, provided a company meets the 

requirements of national company law, it can transfer its seat, change its memorandum and 

articles of association and keep its legal personality until attaining the same in the host 

Member State, where it may register without further formalities of incorporation. 
 
Pending the implementation of this Directive, a number of Member States, including Cyprus, 

adopted legislation to facilitate cross-border transfers of corporate seat. The advantages to 

a company by this facilitative legislation are twofold: (i) a company may “forum shop” for 

the most convenient jurisdiction in which to continue its activities whether in tax, 

organization, market demand or other terms; (ii) a company is permitted to effect such a 

move without having to endure liquidation or winding-up proceedings in its jurisdiction of 

incorporation. Such a transfer should produce the same effects as a cross border merger 

which in accordance with the Merger Directive3 are tax-free. 
 
Cyprus Legislation- Procedure 

 
An application by a foreign company to register in Cyprus is made to the Registrar of 

Companies and is accompanied by the following documents of the foreign company: 
 
1. The certificate of incorporation; 

 
2. The corporate resolution authorizing the transfer-in and continuation in Cyprus; 

 
3. A certificate of good standing; 

 
4. An affidavit by a Director, duly authorized by resolution, confirming (i) the name of the 

company and the name by which it intends to continue; (ii) the jurisdiction and date of 

incorporation; (iii) the resolution to transfer to and continue in Cyprus; (iv) that notification 

has been made to the jurisdiction of incorporation 

 

3. As to the transfer and continuance in Cyprus and proof of such notification must be 

provided; (v) that there are no proceedings administrative or criminal against the company 

in contravention to the laws of its jurisdiction of incorporation; 
 

5. An affidavit by a Director, duly authorized by resolution, containing a statement of 

solvency confirming that no circumstances exist to negatively influence such solvency within 

a period of 12 months from the date of submission of the application to continue; 
 
6. Certificate of Directors and Secretary (if appointed); 

 
 

3 
Directive 90/434/EEC 



 
 

 

 

 
7. Certificate of Shareholders; 

 
8. Such other documents as may be necessary for the Registrar to satisfy itself that (i) such 

an application is permitted by the transfer-out jurisdiction; and (ii) the consent required to 

effect the transfer out and continuation has been obtained by the relevant threshold of 

members, debenture holders and/or creditors as  the requirements of  the transfer-out 

jurisdiction may be. 
 
If the company is carrying out a licensed activity it will need to satisfy local licensing criteria 

for the relevant activity. When the above documents are submitted the company will be 

issued with a certificate of temporary continuation and will be considered a legal person for 

the purposes of the law. Within six months from the date of issue of such certificate of 

temporary continuation, the company must submit to the Registrar proof that it has been 

"deregistered" from its transfer-out jurisdiction. 
 

The company is then issued with its permanent certificate of continuation. If the company 

does not procure such proof of deregistration within six months, then the Registrar may (i) 

delete the name of the company from the register and inform the jurisdiction of 

incorporation that the company has not been registered in Cyprus; or (ii) if there is a 

reasonable cause for the delay, extend the period for submission of proof of deregistration 

by a final three month period, after which no further extensions are granted and deletion 

and notification ensue. 
 
Competitive Advantages of Cyprus 

 

Cyprus has a number of advantages which place it in a unique position from which to invest, 

trade, restructure or hold underlying assets. At 10% Cyprus can boast the lowest corporate 

tax rate within Europe. Its participation exemption for dividends has no minimum holding 

period and requires a holding of just 1%. It does not tax capital gains other than on the 

disposal of immoveable property situated in Cyprus or the disposal of shares representing 

immoveable property situated in Cyprus (and then only proportionately to the property- 

holding shares) and specifically exempts the trading in shares, stocks or debentures from 

any taxation. Cyprus does not tax outgoing dividends paid to non resident shareholders 

wherever they may be situated. Moreover Cyprus has an extensive and growing network of 

double tax treaties many of which feature highly attractive (often nil rated) withholding tax 

rates from the contracting jurisdictions to Cyprus. To give a simple example, the typical 

Dutch Sandwich (where a Netherlands Antilles company is parent to a Dutch company) 

suffers in principle a net tax of 5% Dutch dividend withholding tax (for a shareholding of 

10% or more of the share capital or voting rights).(4) If Cyprus were to replace the 

Netherlands Antilles in the present structure via a transfer and continuation of the 

Netherlands Antilles company to Cyprus the net exit tax would be 0%. 
 

SE 
 

Cyprus has also transposed the European Company Statute allowing public companies the 

option to convert into an SE. The Statute provides for four ways of forming an SE: by 

merger, by formation of a holding company, by formation of a joint subsidiary, or by 

conversion of a public limited company previously formed under national law. So a company 



 
 

 

 

 
incorporated  in  a  jurisdiction  which  permits  transfers  out  has  the  option  today  of 

transferring its registered office to Cyprus and reaping all the tax and regulatory benefits 

and optionally, transforming into an SE (as a surviving member of a cross-border merger by 

acquisition, or as an SE member into which two other EU public companies merge) without 

incurring any taxation, courtesy of the EU Merger Directive. 
 
 

 
Conclusion 

 

The legislation enabling transfers in and out of Cyprus is expected to bring to Cyprus 

relocations from jurisdictions permitting transfers out. Cyprus unique tax and regulatory 

advantages have brought it to the forefront of “vehicle” jurisdictions for financing, 

restructuring, holding, investment and trading. In conjunction with the possibilities offered 

by complementary EU legislation such as the Merger Directive and the European Company 

Statute, it is expected that the much-awaited transfer of registered office legislation will 

further bolster the popularity of the Cyprus Company. We do not currently know the figures 

of how many companies have used this procedure; however these could be requested from 

the Cyprus Registrar of Companies. 



 

 

 
 

 
 
 
 

RE-DOMICILIATION OF A CYPRUS COMPANY OUT OF CYPRUS 

 

 

Re-domiciliation of companies in and out of Cyprus became possible on the 28
th  

July 

2006, when the House of Representatives enacted the Law 124(I)/2006 which amended 

the Companies Law Cap. 113 and made the transferring of the seat of a company to and 

from Cyprus possible. 

 

 

This article focuses on the re-domiciliation of a Cyprus company out of its jurisdiction. 
 

 
 

The applicable law, the Cyprus Companies Law Cap. 113 (the “Law”) section 354, is 

clear that in order to re-domicile a Cyprus company out of its jurisdiction the Cyprus 

Company must (a) obtain the consent of the Registrar of Cyprus Companies and, (b) 

apply to a foreign country to continue its existence under the jurisdiction of that country, 

provided the laws of that country allow it. 

 
 

Obtaining the consent from the Cyprus Registrar of Companies 
 

 
 

The procedure for obtaining the consent to re-domicile out of Cyprus from the Registrar 

of Companies is rather simple. 

 
 

Firstly,  there  is  a  pre-requisite  that  the  company’s  memorandum  and  articles  of 

association contain a provision allowing the company to change its seat and re-domicile. 

If this is not provided in the Memorandum and Articles of Association of the company 

then the company must amend them as per the provisions of the law. 

 
 

If the company’s memorandum and articles of association do contain the power of the 

company to re-domicile then, an application must be prepared and submitted together 

with a statement signed by two directors of the company (or in the case where there is 

only one director then to be signed by that one), which according to section 354IA of the 

Law must contain the following information:- 



 

 

 
 

 
 
 
 

(i)     The Name, Registration number and address of the registered office  of the 

Cyprus Company; 

(ii)    The nature of the activities of the Company; 

(iii)   The proposed Continuing Name outside Cyprus; 

(iv)   The Country or jurisdiction where the Company intends to continue; 

(v)    The name and address of the relevant Overseas Authority; 

(vi)   The date that it is proposed to establish the seat of the company at the foreign 

country. 

 

 

Apart from the above though, in order of the Cyprus Registrar of Companies to approve 

the continuation of the company at another country, it must be satisfied that:- 

 
 

(a)   the application for re-domiciliation was approved by a special resolution of the 

company members; 

(b) the special resolution also approved the interim financial statements that were 

presented before the general meeting, showing the market value of the assets of 

the company ; 

(c)   that the said special resolution and interim financial statements have been filed at 
 

the Registrar of Companies’ office according to Section 354 IB(a) of the Law; 
 

(d) that a statement of solvency was submitted to the office of the Registrar of 

Companies signed by two directors (or in the case where there is only one 

director then to be signed by that one) attesting that the directors are not aware 

of any matters that may negatively affect the solvency of the company within a 

period of three years 

 
 

Each director of the company which will swear the affidavit without being 

aware of facts of which he should have been aware of in order to justify the 

affidavit, will be guilty of an offence punishable with one year’s imprisonment 

or a fine not more than CYP20,000 (approx EUROS34,200). 



 

 

 
(e)   documents from relevant Authorities were filed confirming that the Company 

 

does not owe any taxes and customs duties according to Section 354 IB(1) (h); 
 

(f) in case that the company is carrying out in Cyprus or from Cyprus activities 

which requires specific permit, that a consent of the relevant authority for the 

continuation  of  the  company  abroad  was  presented  to  the  Registrar  of 

Companies. 

(g) An approval from the relevant Cyprus supervisory or regulatory authority for 

continuance of the Company outside the Republic has been submitted (where 

applicable); 

(h) where the Company has listed its shares on the stock exchange, that a Consent 

from the Stock Exchange of the Cyprus Council of Securities and Exchange 

Commission has been obtained and submitted (where applicable); 

(i) the consent from the Cyprus Securities and Exchange Commission was obtained 

and submitted (where applicable); 

(j) a  Statement  in  lieu  of  prospectus  or  corresponding  document  for  public 

companies according to Section 354 IB(1)(D) was prepared and submitted. 

(k) That all relevant fees in relation to the application for re-domiciliation have been 

paid; 

(l) That  there are no  pending court  cases  or liquidation  procedures  against  the 

company and that, 

(m)  All taxes and duties have been paid by the company. 
 

 
 
 
 

If any of the above is pending during when the company is making the application for re- 

domiciliation, then the company must finalise it in order for its application to continue. 



 

 

 
De-registering the Cyprus company from the records of the Cyprus Registrar of 

 

Companies 
 

 
 

In addition to the requirements mentioned above, the Company must publish a notice of 

the special resolution in two daily newspapers; proof of the publication must be filed at 

office of the Registrar of Cyprus Companies within fourteen days from the date of the 

publication. 

 
 

Upon the receipt of the publications, the Registrar will allow three months before deleting 

the company from its records so that any company creditor will have time to submit an 

objection to the court for the continuation of the company abroad if s/he so requires.  The 

Court has the power to approve the continuation of the company or prohibit it. 

 
 

After  the  elapse  of  three  months,  if  there  is  no  objection  and  provided  that  all 

requirements and documents mentioned above are met and submitted, the Cyprus 

Registrar of Companies will eventually give its consent for the re-domiciliation of the 

Cyprus company to a foreign country. 

 
 

The company then must provide to the Cyprus Registrar of Companies a copy of the 

Certificate of Continuation issued by the foreign Registry, and finally the Registrar will 

delete the name of the Cyprus Company from its Registry and will issue a Certificate of 

Deletion. 

 
 

It is noted that the Cyprus Registrar of Companies retains a record of all the companies 

for which  the Registrar  gave its  consent  to  continue in  another  country,  the record 

containing all the relevant details. 

 
 
 

 

By Andria Thrasyvoulou (Associate) at Michael Kyprianou & Co. LLC 



 

 

De : Pokorny Miroslav [mailto:M.Pokorny@schoenherr.eu] 

Envoyé : lundi 10 septembre 2012 19:04 

À : Catherine Cathiard 

Cc : Philippe Portier; Chadimova Helena 

Objet : Czech Republic 

 
Dear Mrs. Catherine, 

 
Please find attached the questionnaire for the Czech Republic. 

Best regards, 

Miroslav / Helena 
 
 

 
1)  Could you provide us with literature sources? This would be useful for the report to the 

European Parliament. 
 

As already mentioned in the report, there are not really any sources yet. The ATCC regulation 

is very new. However, there is a governmental report to the amendment of ATCC. But this is 

of course in Czech. If you wish so, we can send it to you. 

 

2)  Would it be possible that you provide us with more specific references to your national 

legislation (number of article of the ATCC) ? 

 

The respective provisions of ATCC are from §384a to §384p. Furthermore other provisions of 

ATCC might apply as well, as they regulate either transformation in general or transformation 

of legal form or a cross-border transformation. These apply with regard to cross-border 

transfer of seat from the Czech Republic abroad proportionately. 
 

3)  From your response to our questionnaire, it is not completely clear to us which international 

private law theory your country follows. Could you provide us with the information whether 

your Member State is a real seat country, follows the incorporation theory or is a mixed 

system (see definitions hereunder). Could you also indicate whether there has been a recent 

change in your legislation? 

 

In general Czech Republic follows the incorporation theory. However there is slightly 

different approach to the cross-border transfer. 

If the company moves inside the Czech Republic, the company must change its legal form into 

a Czech company and its internal affairs must be governed by Czech law. Otherwise the cross- 

border transfer of seat is not allowed by the Czech law. 

If the company moves from the Czech Republic the personal status as well as legal form shall 

be further governed by Czech law, unless the foreign legal order stipulates otherwise. 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire CZECH REPUBLIC 
 
Contributor: SCHOENHERR ATTORNEYS AT LAW 

 
 
 
 
 
 
1. Does  your  national  law  allow  cross-border transfer  of  company  seat 

(registration  of   a   company   from   another   Member   State   in   your 

jurisdiction by way of “transformation”)? 
 
 

      Yes 
 
 
 
 

If no, explain in maximum 5.000 words 
 

 
      Why? 

N/a 

  Do  you  have/use alternative means of  reaching cross-border mobility of 

companies? Please provide with figures as regards how many transfers of 

company seats have taken place since 2007, and, where possible, according 

to which legislation (merger Directive, societas europaea, European 

cooperative and national law) 

 
      Is there any economic problem? Any other problem? 

N/a 
 

If yes, in maximum 10.000 words: 
 

Explain  under  which  conditions?  do  you  have  special  provisions  regarding 

protection of stakeholders? 

 

The Czech Republic adopted a regulation on transfer of seat of foreign companies into the 

Czech Republic as well as outside the Czech Republic. This regulation is contained in the 

Czech Commercial Code, Act. No. 513/1991 Coll. (the “Commercial Code”). According 

to this regulation there are two conditions under which a foreign company may transfer 

its seat into the Czech Republic. Firstly, the foreign legal entity established under the law 

of a foreign country must have been established for the purposes of running a business. 

Secondly, the seat transfer must be enabled by an international treaty binding for the 

Czech Republic. The same applies for the transfer of seat of a Czech company into a 

foreign country. Although this regulation might seem very favourable for cross-border 

seat transfers, there is no international treaty under which the transfer of seat would be 

allowed and therefore the regulation is irrelevant and from a practical point of view the 

transfer of seat is impossible under this regulation. 
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The Commercial Code further stipulates, however, that cross-border seat transfer is also 

possible if so stipulated by EU law or a special act. No such act existed until 1 January 

2012,  when  a  new  Amendment  to  the  Act  on  Transformation  of  Companies  and 

Cooperatives No. 125/2008 Coll. (the “ATCC”) came into force. This amendment to the 

ATCC allows transfer of company seat to the Czech Republic as well as transfer of a 

company seated in the Czech Republic abroad. This regulation applies only to transfers 

from and to EU member states. 
 

From the report prepared for the legislative procedure it follows that the new regulation 

is based on the decision of the European Court of Justice Cartesio (C-210/06) and follows 

its principles. In our point of view this is a rather unusual legislative activity on the part 

of the Czech Parliament, which demonstrates the importance that the Czech legislator 

places on cross-border transfer of seat. It also follows from the report that the same 

regulation as currently contained in the ATCC shall be part of the prepared re-codification 

of the Civil Code (possibly effective as of 1 January 2014). 
 

In general the cross-border transfer of seat is considered to be a transformation of the 

company, whereas provisions on change of legal form and cross-border transformation 

apply. The legal regulation is new and complicated, as the different parts of the ATCC are 

sometimes subsidiary to each other and contain many references. There are currently no 

relevant sources or case law that would clarify the relations of the single provisions and 

their context. 
 

For both of the transfers, i.e. in the Czech Republic as well as from the Czech Republic, 

specific requirements and conditions are to be met. These requirements differ profoundly 

based on the movement of the company, i.e. whether it is abroad or inside the Czech 

Republic. The process of transferring the seat itself also varies depending on the direction 

of the transfer. In general, transfer outside the Czech Republic requires under Czech law 

more preparation and documents than transfer the other way. We have divided the 

following text based on the direction of transfer. 
 

A) Cross-border transfer into the Czech Republic from another country 
 
The following general conditions must be met: (i) the transfer of seat must not be 

prohibited either by the law of the state where the company currently has its seat or by 

the law of the state governing the internal affairs of the company; (ii) the company must 

change its legal form into a Czech company or a Czech cooperative; (iii) the internal 

affairs of the company which changed its legal form must be governed by Czech law; and 

(iv) no liquidation or insolvency or similar proceedings have been initiated against the 

company in any member state. 
 
Transformation project 

 
From the ATCC does not expressly follow the duty to prepare a project of transformation 

in order to transfer the company’s seat. However, we believe that due to the fact that 

cross-border transfer of seat is considered as a transformation and change of legal form 

into Czech company type is necessary, a transformation project shall be prepared. The 

project must contain the company name before the transfer of seat and after it and the 

new legal form of the company. The project must also include the wording of the 

memorandum of  association or  other foundation deed after  the  registration of  the 

company in the Czech Commercial Register. The project must also contain information 

about all  special advantages provided by the company to its statutory body or to 
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members of the supervisory body and to the expert evaluating the company’s assets. 

Furthermore, the project must provide information on compensation for shareholders 

who disagreed with the company’s transfer of seat as well as information about the 

statutory body (members of supervisory body) who shall be listed in the Commercial 

Register. 
 
Certificate for transfer of seat into the Czech Republic 

 
Regarding the process of transfer of seat into the Czech Republic the public notary plays 

important role. A public notary issues a certificate that is the basis for the registration of 

the company into the Czech Commercial Register. The certificate can only be issued if the 

company provides the notary with the following documents: (i) certificate issued by a 

state authority of the company’s current seat and of the state whose law governs the 

internal affairs of the company (if these differ) proving that the company complied with 

the requirements of this state for the transfer of its seat into the Czech Republic (the 

certificate cannot be older than 6 months); (ii) founding document of the company 

required for the purposes of transformation of legal form (i.e. articles of association in 

case of a limited liability company); and (iii) if the company changes its legal form to a 

Czech limited liability company or joint-stock company or cooperative, an expert opinion 

showing that the company's assets are at least equal to the amount of registered capital 

as stipulated in the founding document. 
 

The notary’s certificate shall further include a declaration of the notary that the foreign 

company met the Czech legal requirement for registration of the company into the Czech 

Commercial Register. The certificate shall further include information about the original 

seat of the transferred company, the name of the company and its legal form. In 

addition, the certificate must contain information about where the company was 

registered before it transferred its seat and the number under which it was registered. 
 

The role of the notary is mainly to control whether the company whose seat is to be 

transferred has met all the requirements under Czech law in order for this company to be 

considered a Czech company. 
 
Registered capital – rules on capital maintenance 

 
The ATCC lays down several rules regarding the maintenance of registered capital. The 

first is the requirement for an evaluation by an expert appointed by a Czech court. The 

expert evaluation shall present the state of the company’s assets as of the date of 

execution of the transformation project. The evaluation must contain: (i) a description of 

the company’s assets; (ii) the methods used for the evaluation; and (iii) the amount 

corresponding to the value of the assets. The expert shall evaluate whether the value of 

the company’s assets is at least equal to the amount of  the registered capital as 

stipulated in the transformation project. In the case of a limited liability company or 

public limited company, the amount of registered capital cannot be higher than the 

amount calculated by the expert as the value of the company’s assets. The ATCC 

stipulates several exceptions under which the expert’s evaluation is not required. Among 

them is the case when the company's assets are evaluated according to the rules set 

forth  by  the  relevant  European  legal  regulation  on  evaluation  of  nonmonetary 

investments in joint-stock companies. 
 
The ATCC further stipulates that if the shareholder’s contribution to the registered capital 

was not fully paid up to the date of execution of the transformation project, the project 
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must include a remark to that effect. With regard to these unpaid contributions the 

project shall stipulate the due date by which the contribution is to be paid. If the original 

due date period is longer than allowed by Czech law, the due date period must be 

changed to comply with Czech law. 

 

Another provision stipulates that if the equity capital is lower than the registered capital 

calculated in the opening balance (following the introduction of change of seat into the 

Commercial Register) the shareholders shall pay the difference in the form of a monetary 

contribution without undue delay. 
 

Effects of the transfer 
 
The transfer of seat is effective as of either (i) the date of introduction of the change of 

seat into the Commercial Register or (ii) the date of deletion of the company from the 

foreign Commercial Register if such consequences are related to the deletion under the 

foreign legal order. The data introduced into the Czech Commercial Register for a foreign 

company is generally that same as for a Czech company. The only difference is that the 

information on transfer of seat, including the former name of the company, its legal 

form, original seat and specification of the foreign Commercial Register and the previous 

company’s registration number must be provided. 
 
Employees 

 
The ATCC further provides a specific regulation with regard to representation of 

employees in the supervisory board of a public limited company. Under Czech law, at 

least  one  third  of  members  of  a  public  limited  company  must  be  elected  by  the 

employees of  the  company. In  the  case  of  a  cross-border transfer of  seat,  these 

members of the supervisory board shall not be elected and an empty space shall be kept 

for this representative. The member of the supervisory board elected by the employees 

shall be elected within 90 days from the registration of the company in the Czech 

Commercial Register. 
 
Accountancy 

 
The ATCC stipulates that companies must provide an opening balance sheet as of the 

date on which the company was incorporated in the Czech Commercial Register. If so 

required by law, the opening balance sheet shall be audited. 
 
B) Cross-border transfer from the Czech Republic to another member state 

 
Transfers of seat from the Czech Republic to another member state require more steps 

and documents than transfers going the other way. 
 
With regard to transfer of seat of a Czech company into another Member state following 

rules apply. A Czech company or cooperative can transfer its seat to another member 

state without being wounded up and without creating a new entity. Even after the 

transfer of the seat the internal affairs and legal form of the company shall be governed 

by Czech law unless provided otherwise by the law of the state into which the company 

transfers its seat. The ATCC stipulates that the company may change its legal form into 

one  recognised  by  the  laws  of  the  state  into  which  the  company’s  seat  is  being 

transferred if not prohibited by the laws of that state. 
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Specific rule applies if the company changing its seat abroad is subject to the supervision 

of  an  administrative authority or  the Czech  National Bank. In  these cases (unless 

stipulated otherwise by a special legal regulation) the company can transfer its seat only 

with the consent of the supervising authority. 

 

The Czech company cannot transfer its seat to another member state if it is in liquidation 

or insolvency proceedings. 
 
Project of cross-border seat transfer (transformation project) 

 
For the purposes of cross-border transfer of seat the company shall prepare a project of 

transfer of seat. This project shall be prepared by the statutory body of the company. 

The project must meet certain criteria and contain certain information. In general the 

project must have the form of a notarial deed. 
 
In particular, it must include information about the current company name and other 

data such as the seat and registration number. The project must also include information 

about the intended new seat. Changes to establishment documents (e.g. articles of 

association) or their new wording should also be included in the project. The project must 

also reflect and assess the consequences of the transfer of seat on the right of influence 

of the employees as well as the schedule of the transfer. The most important provisions 

of the project are information on the rights of shareholders, creditors and other entitled 

persons and information on the governing law of the internal affairs of the company after 

the effects of the seat transfer. The rights of shareholders and creditors are specified in 

more detail below. 
 
Publication of the project 

 
The project must be published in the manner described by the ATCC. The company shall 

publish the project by  submitting it into the Collection of Deeds of the respective 

Commercial Register. The project must be submitted at least two months prior to the 

date on which the project is approved by the general meeting. The company 

simultaneously has to publish a notification on the submission, including a remark on the 

rights of the creditors (for details see below) in the Commercial Bulletin (in Czech 

Obchodní věstník). 
 

The project on cross-border transfer of seat and notification for creditors can also be 

published in electronic form on the company’s website. The notification must be posted 

on the website for at least two months before the date on which the transfer of seat is 

approved and two months after this date. Access to the website must be free. If the 

company's website is down for more than  24 hours, the ATCC stipulates that  the 

company must  submit  the  project  to  the  Collection of  Deeds  as  described above. 

Electronic publication, however, requires a sufficiently secure website and the documents 

must be stamped with a qualified electronic certificate (as provided by special law). 
 

In both cases, i.e. paper and electronic publication, the company and its statutory bodies 

are responsible for any damage incurred due to a breach of the publication duty. 

 

The notification (either in the Commercial Bulletin or on the website) must also include 

pre-transfer data about the company, such as the current business name, seat and legal 

form. The company must provide information about the address where the creditors and 

stakeholders may obtain complete information on their rights. 
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Approval of the project and its cancellation 
 
The transformation project must be approved by the general meeting of the company. 

This of course requires the general meeting to be duly convened (the manner differs 

based  on  the  type  of  company).  The  ATCC  stipulates  slightly  different  approval 

procedures depending on the type of company transferring its seat. 
 

(i)      For limited liability companies, the cross-border transfer of seat must be approved 

by at least three-quarter of votes of shareholders present at the general meeting. 

The articles of association may require a higher qualified majority or fulfilment of 

other conditions. The decision of the general meeting shall take the form of a 

notarial deed to which the approved project is attached as an annex. If the 

general meeting does not approve the transfer of seat, the notarial deed shall list 

the names of the shareholders who voted for the project. The shareholders who 

were not present at the general meeting may subsequently express their consent 

with the transformation. The consent must take the form of a notarial deed and 

must be delivered to the company within one month of the general meeting. If the 

transfer of seat is approved by this subsequent consent, the statutory body must 

inform the shareholders of this approval. In the same manner the shareholder 

may also express its refusal of the transfer of seat and simultaneously cancel his 

membership in the company (for right of cancellation please see rights of 

shareholders below). 
 

The transfer of seat can also be approved outside the general meeting. This 

procedure is governed only to a limited extent by the ATCC, whereas the rest is 

governed by the Commercial Code. According to this regulation, the statutory 

body of the company may make a proposal to all shareholders and set a time 

period for the shareholders to agree with the proposal without the possibility of 

any changes. The time period provided to the shareholders to make their decision 

cannot be shorter than two weeks from the delivery of the statutory body’s 

proposal. 
 

(ii) The  regulation  with  regard  to  a  joint-stock  company  is  similar,  but  some 

differences apply in particular as the share in the company is vested in a security. 

The approval of the cross-border transfer of seat also requires a qualified majority 

of three-quarters of shareholders present at the general meeting, whereas the 

memorandum  of  association  may  stipulate  an  even  higher  majority.  If  the 

company issued different types of shares, the consent of three-quarters of 

shareholders for each type of share present at the general meeting is necessary 

for the approval of the seat transfer project. The decision of the general meeting 

must be vested in the form of a notarial deed to which the cross-border transfer of 

seat project is attached as an annex. 
 

The approved wording of the project must be the same as the published wording. The 

change of shareholder during the period between the publishing of the project and the 

registration of the transfer of seat into the Commercial Register shall not be considered 

as  a  change  of  the  project,  i.e.  is  possible.  This  change  in  shareholder must  be 

immediately made public in the same manner as the seat transfer project (see above). 

Furthermore, the statutory body of the company must prepare a new wording of the seat 

transfer project which reflects this change in shareholder. 
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The project can be cancelled. Among the reasons for its cancellation are (i) the court 

refuses in meritum the proposal for introduction of the seat change or (ii) lapse of three 

months from the refusal for formal matters if the company does not submit a new 

proposal in this period. 

 

Report 

 
Apart from the project on  cross-border transfer of  seat the statutory body of  the 

company shall also execute a detailed written report on the intended transfer. The report 

is mandatory. The purpose of this report is to explain the project of cross-border transfer 

of seat in detail. The ATCC sets the minimum required content of the report. It must 

include an explanation of measures taken with regard to some of the owners of shares (if 

applicable).  The  report  shall  also  include  information  on  the  expert  evaluation, in 

particular whether any obstacles occurred to the setting of the value of the assets. The 

report  provides very  important information with  regard to  the  shareholders of  the 

company. The report shall elaborate on the expected impacts of the transfer on the 

shareholders and shall stipulate the changes in economic and legal position of the 

shareholders, including change of liability of the shareholders for the debts of  the 

company. The report also plays an important role with regard to the creditors. It shall 

contain an assessment of the impact of the cross-border transfer of seat on the creditors, 

in particular with regard to the recoverability of their claims. The report shall also 

elaborate on the expected impact on the employees of the company, in particular on 

planed redundancies. 
 
 
The  ATCC  takes  into  consideration  that  some  of  the  above-mentioned  required 

information may either be a business secret of the company or may cause substantial 

harm to the company. Such information does not have to be included in the report. The 

report must, however, state the reason for which this information cannot be made public. 
 

The report shall be placed at the seat of the company for informational purposes of the 

shareholders at least one month before the general meeting, which shall approve the 

transfer, unless the report is made public on the company's website in the manner as 

above described for publication of the project. 
 

Accountancy 
 
With regard to accountancy requirements, the company shall prepare an interim financial 

statement as of the date of execution of the seat transfer project unless the date of 

execution of the project is also the company’s balance date. The financial statement must 

be audited if so required by special regulation and cannot be older than six months on 

the date on which the seat transfer project is to be approved by the company's general 

meeting. Other rules  on  accountancy apply with regard to the  date on  which the 

company’s change of seat is incorporated in the Commercial Register. Under this 

regulation the company might have the duty to submit a final financial statement 

depending on the type of company and whether the company must submit a tax return. 

In other cases the company must only submit the interim financial statement. Both of the 

statements must be prepared as of the date foregoing the date of registration of the 

change of company’s seat in the Commercial Register. Again, if so stipulated by special 

legal regulation, both of the financial statements must be approved by an auditor. 
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Apart from the project approval, the decision of the general meeting on the transfer of 

seat shall also contain approval of the financial statements. 
 

Liability for damages 
 
The ATCC stipulates the liability for damages of the statutory body, the supervisory body 

and experts evaluating the company’s assets. These persons are liable towards the 

company, its shareholders or creditors for any damage incurred by breach of their 

obligations during the transformation. These liable persons may exclude their liability 

only if they prove that they acted with due care. The right for damages is statute barred 

after the lapse of five years from the registration of the seat transfer into the Commercial 

Register. A court decision on liability of these persons is binding for these persons also 

toward other entitled persons who have the same claims for damages. 
 

Invalidity of the transfer of seat 
 
The general regulations of the ATCC on invalidity of the transformation also apply on the 

cross-border transfer of seat. According to these rules the invalidity of the project of 

transfer of seat can be claimed only together with claims for invalidity of decision on 

approval  of  the  transfer of  seat.  The  proposal for  declaration of  invalidity can  be 

submitted only by a shareholder, statutory body of the company and member of the 

supervisory body. The ATCC regulates in detail the periods for submission of such claims 

and other related issues. 
 
After the transfer of seat is registered in the Commercial Register the registration cannot 

be reversed and the project or the decision on its approval cannot be declared invalid. 

The project also cannot be changed or cancelled. 
 
Protection of creditors 

 
The  ATCC  takes  into  consideration the  rights  and  entitled  claims  of  creditors and 

stipulates other provisions for the creditors’ protection. The first of these protective 

measures is the duty to inform the creditors of their rights as provided by the ATCC in 

the notification of submission of the project of transfer of seat into the Collection of 

Deeds (or on the company’s website). 
 

Furthermore, the creditors may demand sufficient security for their claims in case the 

recoverability of their claims worsens due to the transfer of the company’s seat. The 

creditors may require such additional security within three months of the publication of 

the transfer project. If the company does not agree on additional security of the claim 

with the creditors, the court shall decide on sufficient security to be provided to the 

creditors based on the type of claim and the amount of the claim. If the company does 

not provide sufficient security and the recoverability of the claim is significantly impaired, 

the creditors may demand sufficient security even before the registration of the transfer 

in the Commercial Register. The ATCC provide for creditors who do not have the right to 

ask for additional security. Generally it is due to the fact that the existing security is 

considered sufficient. Creditors to whom receivables have arisen after the registration do 

not have the right to demand security. 
 
Another protective measure relates to the jurisdiction of Czech courts. According to these 

provisions any disputes from relationships that have arisen prior to the effectiveness of 

the transfer of seat shall be resolved by Czech courts regardless of whether the company 
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is transferred abroad. The venue jurisdiction shall be the same as if no transfer had 

occurred. 
 

A further provision relates to the liability of shareholders. The ATCC stipulates that 

shareholders who provided security for company obligations prior to the transfer of seat 

shall be liable for the security of obligations arisen until the effectiveness of the transfer 

project to the same extent as prior to the effectiveness of the transfer of seat. 
 
Employees 

 
Employees have the right to be informed of the cross-border transfer of seat and the 

report and they have right to prepare a written statement to both of these documents. If 

there are trade unions active in the company, the company must inform them. If there 

are no trade unions at the company, the company shall send an electronic notification on 

the transfer of seat to each of the employees. If this procedure is not possible, the 

notification must be made public at each of the workplaces of the company for at least 15 

days. This information shall be provided until the date of publication of the project as 

described above. 
 
The trade unions have the right to make a written statement to the cross-border transfer 

of seat. If there are multiple trade unions and they cannot agree on one statement, they 

can each submit a statement solely. If these statements are delivered to the seat of the 

company before the general meeting to approve the seat transfer takes place, the 

statements must be added to the report and the shareholders have the right to read the 

statements before voting on the seat transfer commences. 
 
Certificate for purposes of transfer of the company’s seat abroad 

 
The notary issues a certificate for the purposes of transfer of the seat from the Czech 

Republic abroad. Before the notary issues the certificate the company must prove that all 

conditions aiming at protection of creditors and shareholders as stipulated by the ATCC 

were met with regard to obligations originating before the publication of the project. The 

certificate must contain identification of the notary and identification of the company 

whose seat is to be transferred. The notary shall declare in the certificate that he was 

provided with  a  project on  cross-border seat  transfer, documents showing its  due 

publication and documents on its approval. The notary shall further declare that based on 

these documents he verifies that the seat transfer project was approved and all required 

conditions were met. 
 

Registration in the foreign Commercial Register 
 
Registration in the foreign Commercial Register can be proposed first after the certificate 

for the purposes of transfer of the company’s seat abroad was issued. Another condition 

is the lapse of the period of 30 days from the approval of the cross-border seat transfer 

by the company's general meeting. Specific rules govern situations where the seat 

transfer was approved outside the general meeting. In such a case, the 30-day period 

starts to run on the day when the approval of change of seat is notified to the last of the 

shareholders who were against such a change. 
 

Certificate for registration of transfer of seat in the Czech Commercial Register 
 
Another certificate is issued for the purposes of deletion of the company from the Czech 

Commercial  Register.  Apart  from  information  on  the  notary  who  issues  it  and 
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identification of the company changing its seat, this certificate includes a statement by 

the notary that (i) a public document was submitted to him showing that the new seat of 

the company was already registered in the foreign Commercial Register and on which 

day the registration was carried out; (ii) contains the new seat of the company, its 

business name and its legal form; and (iii) specifies the new Commercial Register in 

which the company is registered and the company’s identification number. The notary 

cannot issue the certificate if the public document of the foreign state is older than six 

months. 
 

Effects of the transfer of seat 
 
Based on the ATCC regulation the transfer of seat and related change of the articles of 

association (or other establishment documents) become effective on the date on which 

the cross-border transfer of seat is registered in the foreign Commercial Register, unless 

the laws of the state of the new seat stipulate otherwise. In this case, the effects of the 

cross-border seat transfer originate according to this new legal order. In other cases the 

effect originates upon deletion of the company from the Czech Commercial Register. 
 

Deletion of the company from the Czech Commercial Register 
 
The effects of the cross-border transfer as described above are the condition for the 

deletion of the company from the Czech Commercial Register, i.e. in general the proposal 

for deletion of the company can be submitted only after the cross-border transfer 

becomes effective. The ATCC also takes into consideration that the effects may originate 

upon deletion of the company. In such a case the proposal for deletion does not require 

the effects of the transfer of seat. 
 

When the company is deleted, the fact that the company moved abroad, its seat as well 

as the address of the new seat, registration number and the register in which the 

company is now registered are marked into the Czech Commercial Register. 
 

Protection of stakeholders 
 
The ATCC provides for special protection of shareholders on several occasions. We list the 

key protective measures below. In addition, however, provisions which for instance aim 

to  protect registered capital  can  be  from  a  certain  perspective seen  as  protecting 

shareholders, i.e. this list is not complete. 
 

(i)           Information duty of the company 
 

The company often has an information duty towards its shareholders (unless they 

waive such rights). They have the possibility to be  informed and to see all 

documents related to the transformation. This right is closely related to the right 

of  approval  of  the  transfer of  seat  as  described below. The  aim  is  for  the 

shareholders to vote with maximum possible knowledge of the transfer and its 

consequences; however, the shareholders cannot be forced to be informed, i.e. 

the goal of the ATCC is only to secure sufficient instruments for the shareholders 

to obtain the necessary information. 
 
(ii)          Approval of the transfer of seat 

 
The transfer of seat and related financial statement shall be approved by the 

General Meeting. For limited liability companies and public limited companies the 
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ATCC stipulates a higher voting majority than usual, i.e. three-quarters of present 

shareholders. The memorandum of association may require an even higher 

majority in order to approve the transfer. 
 
(iii)         Right to cancellation of membership of shareholders 

 
The ATCC regulates the right of shareholders to cancel their membership in the 

company  only  in  regard  to  limited  liability  companies  and  public  limited 

companies. 
 

Shareholders who do not agree with the cross-border transfer of seat may cancel 

their membership in the company under the following conditions: (i) the 

shareholder was a shareholder of the company as of the day on which the general 

meeting decided on approval of the seat transfer; and (ii) the shareholder voted 

against the cross-border transfer of seat. 
 

It is easier to determine who voted against the transfer of seat because the ATCC 

stipulates that the notary deed on approval shall include the names of these 

shareholders. 
 

If these conditions are met, the shareholder must notify the company within 30 

days of the general meeting of his cancellation of membership. 

 

If the shareholder did not participate in the general meeting he stil has the option 

to cancel his membership in the company. In such a case he again has a period of 

30 days from the day on which he was notified by the company of the results of 

the general meeting to cancel his membership. 
 

The document on cancellation of membership in the company must be in writing 

and the shareholder’s signature must be officially verified. The shareholder cannot 

go back on  his  decision to  cancel his  membership. The participation of  the 

shareholder in the company terminates on the day on which the transfer of seat is 

registered in the Commercial Register. The shareholder is in general entitled to 

compensation of his share. The manner in which such compensation is estimated 

varies depending on the type of company. 
 

From the above it follows that if the shareholder is no longer interested in staying 

in the company which transferred its seat, he has a very useful and effective way 

of leaving the company. 
 

 
 
 

  Provide statistics on transfer from and out of your Member State (figures as 

regards how many transfers of company seats have taken place since 2007) 
 

 
With regard to the new Amendment of the ATCC we are aware of only one case. However 

the regulation is very new (effective since 1 January 2012) and therefore more changes 

of seat via transformation of company might follow. The only case known to us so far is 

of a limited liability company that moved its seat from Italy. 
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  Is there a possibility for the registered office (company seat) and the head 

office to be in different Member States? 
 

 
Czech law does not lay down any special regulation on the head office being in a different 

member state than the one where the company's registered seat is located. 
 

 
As a general principle the registered seat must correspond with the real seat (i.e. head 

office). However the regulation takes into account that the company might not have 

changed the address of registered seat or that nobody is present at the address of the 

registered seat (i.e. the head office is somewhere else) and provides protection of third 

parties in this respect. The provisions of the Czech Civil Code stipulate that anyone can 

claim the real seat (head office) of the company. 
 

 
The fact that the company did not change its registered seat in the Commercial Register 

after it moved cannot burden the third parties, i.e. the company cannot defend itself for 

reasons  of  having  its  seat  somewhere else  than  at  the  address  registered in  the 

Commercial Register. 

 

 
      Do you have identified special difficulties? 

 
 
We do not have any practical experience with the new regulation on cross-border transfer 

of seat as regulated by the ATCC, yet. It is therefore hard to assess what difficulties 

might be connected with it. 
 

 
From our current understanding of the new regulation, however, we assume that if the 

company does not need to keep its history and does not insist on its continuance and it 

merely needs (for any purpose) to change its seat abroad, the manner of winding up the 

current company and establishing a new one abroad might be easier and cheaper. Firstly, 

if the company needs to move its business quickly it can establish a limited liability 

company abroad, which in most jurisdictions is very easy. There are also many providers 

of  so-called  readymade companies and  therefore  only  minimum  time  is  necessary 

(approximately two to four weeks depending on the jurisdiction). The costs are also 

lower, as expert opinions and reports are not required. The process of winding up is of 

course  related  with  formal  and  financial  difficulties (depending on  the  size  of  the 

company); however, in  most  cases  the  company does  not  need  to  be  wound  up 

immediately and sometimes it might be even advantageous to keep an “empty” (i.e. not 

performing) company alive. 
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2.       Do  you  use  the  Societas  Europaea  Regulation  and/or  the  European 

Cooperative status to perform transfer of registered office? 
 

 
 

      Yes, please provide figures 
 
 
We are not aware of any official statistics that would provide such figures for the Czech 

Republic. Based on published notifications, however, approximately 20 companies 

performed transfer of their seat using the Societas Europea or European Cooperative. 

 
3.       What could be the disadvantages of an active legislative approach? 

 

 
Generally the mere existence of a legal regulation for cross-border transfer of seat does 

not have any impact on the life of companies. In the end it is their choice whether and in 

what way to transfer their seat. 
 

 
However several risks are connected with easier mobility of companies. In particular the 

rights  of  creditors and  minority shareholders, who  might  not  be  able  to  stop  the 

movement of the company, might be in danger. Even though several measures already 

have been taken at the EU level with regard to legal enforceability in civil matters, it is 

still easier to claim your rights in a jurisdiction that you are familiar with. The rights of 

employees should also be taken into consideration and the introduction of at least some 

protective measures (such as increased severance payments) should be considered. 
 

 
From the Czech perspective, approval of a directive on cross-border transfer of seat 

might lead to the necessity of harmonising the ATCC with the new directive, as the Czech 

provisions on transfer of seat presumably will not fully comply with the wording of the 

directive. Some additional administrative burdens in the process would therefore be 

potentially introduced. It might also complicate the process of cross-border transfers of 

seat of companies started before the effectiveness of the directive. This would require 

suitable transitional provisions to be enacted. Both of these potential disadvantages, 

however, should not have a major impact, as they are only related to the Czech Republic. 

The regulation of cross-border transfer via a directive has an indisputable advantage 

when compared to the national regulation: it would lead to unification of the legal 

regulations in all member states, thus easing the process for the companies. The current 

Czech regulation only has limited applicability, as under this regulation a cross-border 

transfer of seat is possible only when it is also enabled by another member state. 

 

4.       What could be the minimum aims of an active legislative approach? 
 

 
The adoption of a directive on cross-border transfer of seat might (depending on the 

provided manner of procedure and required documents) ease the cross-border migration 

of companies within the EU. The easier migration of companies might strengthen the 

internal market, but on the other hand might have a substantial negative impact on third 

parties. 
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From our perspective there are several key issues for which the directive shall provide 

regulation. 
 

 

Transfer plan 

The directive should provide for preparation of a transfer plan under which the seat will 

be transferred. For protection of creditors as well as minor shareholders proper notice of 

publication prior to its approval shall be adopted. The directive should further stipulate its 

minimum contents. 
 

 

Registered capital 

The registered capital of the company and its evaluation should be subject to the legal 

regulation. Even though the rules on maintenance of registered capital cannot (at least in 

the Czech Republic) completely prevent the misuse or use of registered capital (i.e. the 

registered capital is not always financial security for creditors’ debts), some minimum 

requirements should be met. 
 

 

Creditors 

The creditors’ rights shall be duly taken into consideration when preparing the wording of 

the directive. The Czech ATCC regulates such protection; however, due to lack  of 

practical experience and case law, we cannot assess whether this regulation would be 

sufficient. Due to easier movement of seat creditors might have problems enforcing their 

claims. On the other hand, if the company uses wind-up and creation of a new subject 

for the transfer of seat, the original company may not have sufficient capital to cover all 

the potential debts and the creditors' position might be even worse than if the company 

merely moved its seat. 

 
Taxes and finance 

The taxation and potential cost savings might motivate the companies to move their seat 

to another member state. The directive should secure that the transfer of seat is not 

misused for avoidance of tax or social security payments. 

 
Insolvency, liquidation 

The provisions of the ATCC prohibiting the transfer of seat if the company is in liquidation 

or insolvency proceedings are reasonable. The companies should not use the proposed 

directive to avoid negative financial impacts arising out of their previous unsuccessful 

business activities. 

 
Rights of employees 

With regard to cross-border transfer the provision of some rights to the employees 

should be regulated. The means of the participation of employees shall be discussed. 

Employees must always be duly informed of a planned cross-border transfer. 
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5. Has  your  jurisdiction  adopted  a  policy  aiming  at  attracting  foreign 

companies: 

 
      regional seats (eg non EU groups) 

 
  central seats (eg companies having their seats in other countries within or 

outside the EU) 
 

 
 
The Czech Republic has not adopted any special policy aiming at attracting foreign 

companies for the purpose of establishing their regional or central seats. To attract 

foreign companies the Czech Republic uses common measures based on economic tools 

or consultancy support provided by various governmental agencies (in particular Czech 

Invest subordinated to the Ministry of Industry and Trade). The European Structural 

Funds (various Operational Programmes) are used to make the Czech business 

environment as  advantageous as  possible  for  foreign  companies.  Furthermore, the 

adoption of the Amendment to the ATCC enabling the transfer of seat within the EU can 

be considered another measure to help foreign companies relocate to the Czech Republic. 

 
 
6. Has your jurisdiction adopted legislative or equivalent measures aiming 

at preventing (as far as compatible with national EU or international 

rules) local companies from transferring their seat abroad ? 
 

 
The fact that many entrepreneurs use foreign companies for their business activities due 

to more favourable taxation (as well as other reasons, such as cheaper workforce, etc.) 

is a generally known trend in the Czech Republic. However, we are not aware of any 

measures that the Czech Republic has adopted or intends to adopt in order to prevent 

companies from transferring their seats abroad. 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire FRANCE 
 

 
 
 
1. Does  your  national  law  allow  cross-border transfer  of  company  seat 

(registration  of   a   company   from   another   Member   State   in   your 

jurisdiction by way of “transformation”)? 
 
 

      [x] Yes 
 
 

      [ ] No 
 

 
If no, explain in maximum 5.000 words 

 

 
      Why? 

 
 

  Do  you  have/use alternative means  of  reaching cross-border mobility of 

companies? Please provide with figures as regards how many transfers of 

company seats have taken place since 2007, and, where possible, according 

to which legislation (merger Directive, societas europaea, European 

cooperative and national law) 

 
      Is there any economic problem? Any other problem? 

 

 
If yes, in maximum 10.000 words: 

 
Explain  under  which  conditions?  do  you  have  special  provisions  regarding 

protection of stakeholders? 
 
 

 
Outbound transfer 

 

In order to transfer the registered office from France to another MS with change of 

nationality, the decision must be adopted by the unanimity of shareholders.1 

 

The seat transfer has to be published in accordance with the requirements applicable in 

France. 
 
 
 
 

 
1  Francis Lefebvre, Mémento Société Commercial (2012), p. 162. This means that minority shareholders can 

block the decision. If France has concluded a Treaty with the other Member State, French law states that a two- 

third majority is also sufficient (Article L. 225-97 of the French Commercial Code); to date, any such treaty has 

not been signed. 
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The following documents have to be filed with the Trade and Companies Registry:2
 

 
- a copy of the shareholders’ general meeting deciding to transfer the registered office, 

certified true by the legal representative; 

 

- a M2 form duly completed and signed in original, comprising a separated section 

entitled  'remarks'  mentioning 'project  of  the  transfer  of  the  registered  office  from 

(effective date) to (new address)'. A copy is required for the Registry and one copy for 

the Centre de Formalités des Entreprises (CFE); 
 

- an original of a power of attorney of the legal representative if he/she has not himself/ 

herself signed the form M2; 
 
- a certificate of publication of the amendment notice in a legal gazette; 

 
- two originals of a request addressed to the judge committed to the supervision of the 

registry (Registre du Commerce et des Sociétés), asking for authorization to proceed 

with the transfer of the registered office to the Host MS and the removal from the RCS in 

France with retention of legal personality; 
 
- a payment (cost of the modification plus costs of the petition). 

 

 
 
 

For the deregistration of the company in France: 
 
- a certificate of registration of the company in a public register in the Host Member State 

(extract registration of the competent registry); 
 
- an M4 form duly completed and signed. One copy for the Registry and one copy for the 

Centre de Formalités des Entreprises (CFE); 
 
- an original copy of a power of attorney of the legal representative if he/she has not 

himself/ herself signed the form M2; 
 
This formality is free. 

 
Regarding stakeholder protection, the unanimity rule protects minority shareholders. 

French law does not provide other protections, e.g. for creditors or employees. 
 
 

 
Inbound transfer 

 
The following documents have to be filed with the Trade and Companies Registry in 

France:3
 

 
- two original copies of the petition addressed to the judge committed to the supervision 

of the registry (Registre du Commerce et des Sociétés) asking for the authorization to 

proceed with the registration of the company in France; 
 
 
 

2  http://www.greffe-tc-paris.fr/myfiles/files/rcs/pdf_fiches_pratiques/transfert_societe_vers_etranger.pdf. 
3  http://www.greffe-tc- 

paris.fr/myfiles/files/rcs/pdf_fiches_pratiques/transfert_soci%C3%A9t%C3%A9_etrangere_vers_france.pdf. 

http://www.greffe-tc-paris.fr/myfiles/files/rcs/pdf_fiches_pratiques/transfert_societe_vers_etranger.pdf
http://www.greffe-tc-paris.fr/myfiles/files/rcs/pdf_fiches_pratiques/transfert_soci%C3%A9t%C3%A9_etrangere_vers_france.pdf
http://www.greffe-tc-paris.fr/myfiles/files/rcs/pdf_fiches_pratiques/transfert_soci%C3%A9t%C3%A9_etrangere_vers_france.pdf
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- a certificate that the legislation of the Home Member State authorizes the transfer of 

the registered office if the company while maintaining its legal personality; 
 

- a copy of the shareholders’ unanimous decision to transfer the registered office and 

turn the company into a  company governed by  French law, certified by  the legal 

representative; 
 

- a document certifying that the formalities have been duly performed in Home Member 

State (publishing and filing); 
 
- an original copy of the registration of the company in the public register of the Home 

Member State; 
 
- a payment (cost of formality plus costs of the petition); 

 
- articles of association, documents for managers and loan agreements 

 
Additional documents equivalent as those required for any ab initio incorporation of 

companies in France can be required. 
 
As soon as the deregistration of the company from the register of its Home Member State 

is performed, a certificate of deregistration is filed with the register in France. 

 
  Provide  statistics  on  inbound  and  outbound  transfers  (figures  as 

regards how many transfers of company seats have taken place since 

2007) 
 
 
No data available 

 
 

  Is there a possibility for the registered office and the head office to be 

in different Member States? 
 

 
Yes, there is. 

 

 
      Do you have identified special difficulties? 

 
 
 
The  unanimity  requirement  makes  cross-border  seat  transfers  based  on  French 

legislation difficult, particularly in listed companies with dispersed shareholdings. To 

circumvent this problem, the SE form and the cross-border merger procedure were used. 

 
 
 
2. Do you use the SE Regulation of European Cooperative status to perform 

transfer of registered office? 
 

 
 

      [x] Yes, please provide figures 
 
 

      [ ] No 
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There have been 2 outbound transfers of SEs and 6 inbound transfers of SEs between 

2004 and 2012.4 
 

 
 
 

3.       What could be the disadvantages of an active legislative approach? 
 

 
A  disadvantage could  be  that  an  active legislative approach could  be  less  flexible 

compared to the French legislation. 
 

 
4.       What could be the minimum aims of an active legislative approach? 

 
To provide a clear framework for cross-border company seat transfers within the EU and 
to adequately protect stakeholders. 

 

 
5. Has  your  jurisdiction  adopted  a  policy  aiming  at  attracting  foreign 

companies: 

 
      regional seats (eg non EU groups) 

 
  central seats (eg companies having their seats in other countries within or 

outside the EU) 
 
No. 

 

 
6. Has your jurisdiction adopted legislative or equivalent measures aiming 

at preventing (as far as compatible with national EU or international 

rules) local companies from transferring their seat abroad ? 
 
In respect of the national seat transfer procedure, France has the unanimity rule which 

makes it very difficult for companies to transfer their seat abroad. 
 
The transfer must be approved by bondholders in case of modification to the issuance 

agreement. 

 
The transfer must be approved by the holders of securities giving access to share capital, 
if any. 

 
Creditors may oppose the transfer or ask for guarantees. 

 
In  respect of the  French implementation rules under the SE  procedure, the  public 

prosecutor 5 (procureur de la République) and, when applicable, the Autorité des Marchés 

Financiers6 and the Autorité de Contrôle Prudentiel7 can oppose a transfer. 
 
 
 
 
 
 
 

4  http://www.worker-participation.eu/European-Company/SE-COMPANIES/Facts-and-Figures. 

 
5 Art. L. 229-4 of the French Commercial Code. 
6 
Art. L. 532-9-2 of the French Commercial Code. 

7 Art. L. 511-13-1, L.532-3-2 of the French Commercial Code. 

http://www.worker-participation.eu/European-Company/SE-COMPANIES/Facts-and-Figures


 

 

 
 

 
 

 
Transfert à l’étranger d’une société immatriculée au 

registre du commerce et des sociétés de Paris 
 
 
 
 
 
 
 

Le transfert d’une société immatriculée au Registre du Commerce et des Sociétés (RCS) de Paris hors du 

territoire français emporte changement de nationalité de l’entreprise et nécessite une décision unanime des 

associés ou actionnaires. 
 

Vous trouverez décrite ci-dessous la procédure à suivre et les pièces à déposer pour déclarer au Greffe du 
Tribunal de commerce de Paris le transfert de siège social d'une société parisienne à l'étranger. 

Cette procédure se déroule en deux étapes : 

1
ère 

étape : Dépôt du projet de transfert de siège social à l’étranger 
 

Il convient de produire : 

 
- un exemplaire de l’acte constatant la décision unanime des associés de transférer le siège social, certifié 
conforme par le représentant légal ; 

 
- un formulaire M2 dûment rempli et signé en original, comportant en rubrique "Observations" la mention "Projet de 
transfert du siège social à compter du (date d’effet) à (nouvelle adresse)". Un exemplaire est destiné au greffe et 
un exemplaire au centre de formalités des entreprises (CFE). 

 
- un pouvoir en original du représentant légal s’il n’a pas signé lui-même le formulaire M2 ; 

 
- une attestation de parution de l’avis de modification dans un journal d’annonces légales ; 

 
- deux exemplaires originaux d’une requête, adressée au Juge commis à la surveillance du RCS, demandant 
l'autorisation de procéder au transfert de siège social de la société à l’étranger et la radiation du RCS avec 
maintien de la personnalité morale ; 

 
- un règlement comprenant le coût de la modification et les frais de la requête (merci d’interroger le registre du 
commerce et des sociétés pour connaître le montant exact). 

 
 

2
ème 

étape : Dépôt de la demande de radiation de la société du RCS 
 

-  un  justificatif  original  et  récent  de  l'immatriculation de  la  société  à  un  registre public  à  l'étranger  (extrait 
d'immatriculation du registre compétent) ; 

 
- un formulaire M4 dûment rempli et signé. Un exemplaire est destiné au greffe et un exemplaire au centre de 
formalités des entreprises (CFE). 

 
- un pouvoir en original du représentant légal s’il n’a pas signé lui-même le formulaire M4 ; 

 
- cette formalité est gratuite. 

 
Date de mise à jour : 05/092012 

 
 
 
 
 
 
 
 

SCP REGNARD – DENFER – BOBET - MPOUKI 

345 360 051 RCS PARIS 

0 891 01 75 75 (0,22 € TTC/mn) 

www.gtcparis.com 

http://www.gtcparis.com/
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European Added Value of a Directive on the cross-border 
transfer of company seats (14th Company Law Directive) - 

legal effects of the requested legislative instrument 
 
 

Assessing the legal effects that can be expected from the requested legislative measure 
 

 
 
 
 
 

1. Does your national law allow cross-border transfer of company seat (registration of a 

company from another Member State in your jurisdiction by way of „transformation“ ? 
 

 

Currently, German law does not permit the transfer of a company seat (i.e. the officially 

registered  seat  as  set  forth  in  the  companies’  statute)  from  another  Member  State  into 

Germany by “transformation”. Thus, the foreign company cannot be transferred into a 

company incorporated under German law while keeping its identity. 

 
 

German  law  does  not  offer  provisions  that  would  allow  a  transformation  like  that.  In 

particular, the Umwandlungsgesetz (Transformation Act / Law Regulating Transformation of 

Companies = UmwG) does not contain such provisions (Drinhausen/Keinath in 

Henssler/Strohn, Gesellschaftsrecht, 1. Auflage 2011, § 190 UmwG, Rn. 17; Sagasser in 

Sagasser/Bula/ Brünger, Umwandlungen, 4. Auflage 2011, § 25 Rn. 13 ff.). 

 
 

As a consequence of that, the EU-Regulations concerning the Societas Europaea (SE) and the 

Societas Cooperativa Europaea (SCE) are the only regulations that enable a cross-border 

transformation   at   the  moment   (Sagasser  in   Sagasser/Bula/   Brünger,   Umwandlungen, 

4. Auflage 2011, § 25 Rn. 13). In addition to that, §§ 122 a – 122 l UmwG contain provisions 

that allow cross-border mergers. This as well as the SE and the SCE provide cross border 

mobility to a certain extent. 

 
 

Further  more, according to the latest relevant decision of the European Court of Justice (= 

EuGH)  from the 5
th 

July 2012 (“Vale”-decision) in our opinion the §§ 122 a – 122 l UmwG 

would  have  to  be  applied  (analogously)  to  a  cross-border  transformation  from  another 

Member State to Germany. The exact manner of such an (analogous) application remains 

unclear, of course. 
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Transferring the company seat from another Member State to Germany while maintaining the 

respective identity according to the law of the respective Member State (e.g. the identity as an 

English Limited) is not possible either at the moment. 

 
 

There are no provisions in German Law that enable proceedings like that. 
 

 
 

Instead, the foreign companies making business in Germany are – according to the relevant 

rulings of the EuGH (e.g. “Inspire Art”) – principally treated according to their respective 

national law. An exception is made for the so called “lex fori”, e.g. Insolvency law. The 

foreign companies are neither converted into German companies nor treated as such. 

According to the jurisdiction of the EuGH, official institutions (state run institutions) must not 

disadvantage foreign companies that have their registered office in another Member State but 

do their business (only) in Germany. This provides cross-border mobility at least to a 

significant extent. 

 
 

At the moment it is not possible to transfer the company seat (i.e. the officially registered seat 

as set forth in the companies’ statute) from Germany to another member state while 

maintaining the identity as an Aktiengesellschaft (stock corporation = AG) or Gesellschaft mit 

beschränkter Haftung (limited liability company = GmbH). § 4a GmbHG (German Limited 

Liability Companies’ Code)  and § 5 AktG (German Stock Corporation Act) prescribe that the 

company seat (the officially registered seat as set forth in the companies statute) must be in 

Germany.  Transferring  the  company seat  regardless  of  the  before  mentioned  regulations 

would eventually end in the winding up of the company and its deletion from the trade 

register. 

 
 

However,  according  to  the  jurisdiction  of  the  EuGH,  other  Member  States  must  enable 

German  Companies  (with  their  officially  registered  seat  remaining  in  Germany)  to  do 

business (only) in the respective Member State. German Law permits this since the deletion of 

§ 4a subsection 2 GmbHG and § 5 subsection 2 AktG. 
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2. Do you use the Societas Europaea Regulation and/or the European Cooperative status 

to perform transfer of registered office? 

 
 

The Regulation and or status have not been used by our office. 
 

 
 
 
 

3. What could be the disadvantages of an active legislative approach? 
 

 
 

In our opinion, no notable disadvantages can be foreseen. Of course, if a European Directive 

or Regulation would be poorly constructed or implemented respectively (in case of a 

Directive), that would give rise to new difficulties for the companies which they might avoid 

by keeping their (officially registered) seat in Germany and doing business (only) in another 

Member State. 

 
 
 

 

4. What could be the minimum aims of an active legislative approach? 
 

 
 

To provide companies with a practical and reliable scheme to transfer itself into a company 

under the respective foreign law while remaining its identity. 

 
 
 

 

5. Has your jurisdiction adopted a policy aiming at attracting foreign companies? 

Not as far as I know. 

 
 

Of course, regulations are altered or newly implemented constantly to increase investment in 

Germany, including Investments by foreign companies. For example, the capital gains tax has 

been reduced to 25 % in 2009. 
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6. Has your jurisdiction adopted legislative or equivalent measures aiming at preventing 

(as far as compatible with national EU or international rules) local companies from 

transferring their seat abroad? 

 
 

Trying to prevent local companies from transferring their seat to another Member State would 

violate the freedom of establishment according to the jurisdiction of the EuGH. 

This does not apply to the transfer of the companies’ seat to a Non-Member State. 
 

 
 

In accordance to that, § 12 subsection 3 Körperschaftsteuergesetz (German Code on the 

Taxation of Companies (with limited liability)) orders a final taxation to take place if such a 

company transfers its seat to a Non-Member State. 

 

 
 
 

Hamburg, 13 September 2012 
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De : Duhnkrack, Stefan [mailto:S.Duhnkrack@heuking.de] 

Envoyé : jeudi 20 septembre 2012 21:01 

À : Catherine Cathiard 
Objet : AW: AW: New mission for the European Parliament - input needed (Germany) 

 
Dear Catherine, 

 
Here is my further answer to your recent question: 

 
I cannot confirm that German Law follows the incorporation theory. 

German Law actually applies both theories mentioned in your question. 

Principally, the Federal High Court of Justice (Bundesgerichtshof, BGH) follows the socalled 
"restricted Real seat theory". The restriction is caused by the jurisdiction of the European Court of 
Justice (ECJ) - e.g. by the decision "Inspire Art" (for details, see the document we sent to you 
earlier under question 1). 

 
Originally, the Federal High Court of Justice used to apply the Real seat theory only. However, 
German Law and the law applying governmental institutions respectively have to follow the 
beforementioned jurisdiction of the ECJ. From our point of view - and according to at least the 
dominating opinion in legal circles - the ECJ has until today ruled only that Member States must not 

disadvantage companies from other Member States that want to to business (only) in the first- 
mentioned Member State. Thus, the Member State has to apply the foreign law unto that company 
(an exeption is made for "lex fori"; for details, see the document we sent to you earlier under 
question 1). E.g., govermental institutions in Germany (including courts) must apply English 
Company Law unto an English Limited, that is doing business (only) in Germany. In that regard, 
German Law follows (has to follow) the incorporation theory. 

 
However, the Real seat theory is (still) applied especially in two ways: 

 
First, if a foreign company from a non member state (e.g. Switzerland) is doing business (only) in 
Germany, it is still treated as a german company. Thus, German Company Law is applied unto such 
a Swiss Company (the Federal High Court of Justice has confirmed that recently). 

 
Secondly, if a German Company transfers it's officially registred seat abroad, it has to be liquidated 
under German Law. In other words, if German Company law is supposed to be applied unto a 
company, it's officially registred seat has to be in Germany. From our point of view - and according 
to at least the dominating opinion in legal circles - the ECJ has until today has not ruled that this 
would violate the freedom of establishment. 
However, since 01.11.2008, German Companies are allowed under German law to do their 
business (only) abroad. Thus, a transfer of the merely factual seat is allowed under German Law 
(as long as their officially registered seat remains in Germany). This change in Germany legislation 

was caused by the deletion of § 4a subsection 2 GmbHG a.F. (statute on limited liability 
companies) and § 5 subsection 2 AktG a.F. (statute on stock companies). Other relevant changes 
in the legislation have not taken place. 

 
Kind regards 

 
Dr. Stefan Duhnkrack 

Rechtsanwalt, Partner 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire IRELAND 
 
Contributor: ARTHUR COX 

 

 
1. Does  your  national  law  allow  cross-border transfer  of  company  seat 

(registration  of   a   company   from   another   Member   State   in   your 
jurisdiction by way of “transformation”)? 

 
 

      No 
 

 
If no, explain in maximum 5.000 words 

 

 
      Why? 

 
 

With the exemption of tax, there are no policy reasons in Ireland against the 

concept of a company being able to move its corporate seat from one country 

to another by way of “transformation”.  The absence of this mechanism in 

Irish law is most likely because of the fact that the mechanism can only be 

effective where there are laws in other countries that make it possible from 

the transferring company to be received. As there are very few countries that 

fall into this category, there has been little incentive for the Irish legislature to 

consider adopting it into Irish law.   It should be noted that while there is 

nothing in Irish law which allows an Irish company to cancel its registration in 

Ireland in exchange for a registration in another Member State, there is also 

nothing in Irish law which prevents an Irish company from being registered in 

more than country at the same time. 
 

 
  Do  you  have/use alternative means  of  reaching cross-border mobility of 

companies? Please provide with figures as regards how many transfers of 

company seats have taken place since 2007, and, where possible, according 

to which legislation (merger Directive, societas europaea, European 

cooperative and national law) 

 
The  use  of  the  merger  Directive  and  the  societas  europaea  are  the 

alternatives mechanisms allowed under Irish Law for the transfer of the 

corporate. 

 
There have been 35 outward transfers and 20 inward transfers under the 

merger Directive.    The  societas europaea has  been  used  on  at  least  4 

occasions for inward transfer and there appears to have been no outward 

transfers. 

 
      Is there any economic problem? Any other problem? 
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Other than the potential loss of tax revenue, there is no perception of there 

being an economic problem in this area. 
 

If yes, in maximum 10.000 words: 
 

Explain under which conditions? do you have special provisions regarding 

protection of stakeholders? 

 

As these transfers can only be effected using either the merger Directive and the 

societas europaea, the stakeholder protections under Irish law are those which 

apply in the case of the merger Directive and the societas europaea. 

 
  Provide statistics on transfer from and out of your Member State (figures as 

regards how many transfers of company seats have taken place since 2007) 
 

 
There have been 35 outward transfers and 20 inward transfers under the 

merger Directive.    The  societas europaea has  been  used  on  at  least  4 

occasions for inward transfer and there appears to have been no outward 

transfers. 
 

 
  Is there a possibility for the registered office (company seat) and the head 

office to be in different Member States? 

 
Yes. This is very common. 

 

 
      Do you have identified special difficulties? 

 
 

This has not created any special difficulties 
 

2. Do you use the SE Regulation of European Cooperative status to perform 

transfer of registered office? 
 

 
 

The SE Regulation of European Cooperative status has not yet been used in 

Ireland to perform transfer of registered office 
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3.       What could be the disadvantages of an active legislative approach? 
 

None. It would be welcomed 
 
4.       What could be the minimum aims of an active legislative approach? 

 
The minimum aim should be to offer a harmonised proced across Member States 

 
5. Has  your  jurisdiction  adopted  a  policy  aiming  at  attracting  foreign 

companies: 
 

Yes, Ireland is very active in attracting regional seats (eg non EU groups) and 

central seats (eg companies having their seats in other countries within or outside 

the EU). 
 

 
6. Has your jurisdiction adopted legislative or equivalent measures aiming 

at preventing (as far as compatible with national EU or international 

rules) local companies from transferring their seat abroad ? 

 
Companies that wish to transfer must rely on either the merger Directive and the 

societas europaea.   While there is no legislation which has been specifically 
designed to prevent transfers, there is similarly no legislation designed to facilitate 

such transfers. 



 

 

De : Nicole Ridge [mailto:nicole.ridge@arthurcox.com] 

Envoyé : lundi 24 septembre 2012 22:46 
À : Catherine Cathiard 
Cc : Stephen Hegarty 
Objet : Ireland 

 
Catherine, 

 
By way of introduction, I’m assisting Stephen Hegarty with your query below. 

 
1.  Please find attached the following articles which may be useful for your report: 

 
a.  “Guide to Corporate Migration”, Arthur Cox, Autumn 2010 
b.  “The CJEU and Fundamental Social Rights: a Bridge too far or Completing the 

Internal Market?”, John Deignan, Hibernian Law Journal 2011 
 

2.  In response to your second query, Ireland applies the incorporation theory in determining 
the applicable company law. The real seat theory is only relevant in the context of tax 

residency. There have been no recent changes in this respect. 
 
We will forward the responses to our interviews in a separate email. We are happy to assist with 

any further queries you might have. 
 
Kind regards 

 
Nicole 

 
 
Nicole Ridge 
Corporate 

t:+353 1 618 0621 

Arthur Cox | Earlsfort Centre| Earlsfort Terrace | Dublin 2 | Ireland 
www.arthurcox.com 

mailto:ridge@arthurcox.com
http://www.arthurcox.com/
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This document contains a general 

summary of developments  and is not a 

complete or definitive statement of the law. 

Specific legal advice should be obtained 

where appropriate. 

 

 

Guide to... 
 

Corporate Migration 
 

 
 

Multinational groups continually review their position in 

terms of optimal location for operational and fiscal purposes. 

Current holding structures may appear under threat by recent 

announcements against perceived offshore tax havens. 

The possibility of the taxation of foreign profits or the imposition 

of withholding tax on payments has come to the fore and many 

corporate groups with a parent company incorporated in countries 

like Bermuda or the Cayman Islands have migrated to other 

jurisdictions to locate their top holding company in a jurisdiction 

that has a good network of tax treaties and trade agreements. 

A migration may also be efficient for groups located in 

jurisdictions with overly complex tax systems, including 

strict controlled foreign company (CFC), transfer pricing, thin 

capitalisation and other rules that add to compliance costs. 

For example, migration will generally be beneficial for a UK 

corporate group which has low taxed non-UK profits or significant 

finance or IP income as compliance costs associated with CFC and 

transfer pricing rules in the UK can be reduced. 
 

 

How to Migrate 
 
The tax residence of an existing holding company can sometimes be changed by moving 

its place of effective management and control outside of its existing jurisdiction for 

tax purposes. However, since this can trigger a tax charge on exit in some jurisdictions 

(eg the UK), it is often more effective to incorporate a new parent company in the new 

jurisdiction and interpose the new parent company between the existing parent 

company and the public shareholders. For public companies incorporated in a common 

law jurisdiction, this can often be done by way of a cancellation scheme of arrangement 

approved by the court or share-for-share exchange. In effect, the public shareholders 

agree to the cancellation or swap of their shares in the existing parent company in 

return for shares of an equivalent amount in the new parent company. For public 

companies incorporated in the EU, this can also be achieved by re-registering the existing 

 

 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
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parent company as a “Societas Europaea” or “SE” (the new 

form of European public company) and then moving its 

registration to Ireland. EU parent companies can also 

migrate to Ireland by merging with an Irish public company 

under the Cross-Border Merger regulations. 
 

Establishing a new parent company as a resident outside 

the jurisdiction of the existing parent is often only part of 

the migration process as it is often beneficial to transfer the 

foreign operations of the group from the original parent 

company to the new parent company and restructure the 

group to derive maximum benefit from the migration. 
 

A decision to migrate cannot be taken lightly. It is likely 

to have substantive consequences for the governance and 

operations of the group and it is important therefore to 

select a jurisdiction that requires the minimum of changes 

while at the same time offering the maximum flexibility. 

 

 

Why Ireland 
 

The reasons for selecting Ireland include the following: 
 

»   Ireland’s low corporation tax rate (corporation tax on 

trading profits is 12.5%) and the ability to repatriate 

profits to Ireland without tax costs. 

»   Ireland has a signed comprehensive double tax treaties 

with 55 countries, including the U.S. and all EU 

member states; of which 46 are in effect with the 

remainder to come into force shortly, including many 

with the Middle Eastern states. 

»   Ireland is a member of the OECD and the EU and is the 

only English-speaking jurisdiction in the euro-zone. 

»   Like the UK and the U.S., Ireland is a common law 

jurisdiction and its legal concepts will be recognised by 

most investors; in addition, the laws relating to 

personal property and the transfer of assets and the 

concepts of legal and equitable title are similar to those 

in the UK and the U.S. 

»   A new parent company can be incorporated speedily in 

Ireland as either a public limited company or as a 

“Societas Europaea” (“SE”). 

»   Irish public companies must prepare their accounts in 

accordance with IFRS and must prepare consolidated 

group accounts where they have subsidiaries (but 

transitional relief may shortly be made available to 

enable modified US GAAP to be used). 

»   The Irish Stock Exchange (ISE) currently has 

responsibility for the approval of any public offer 

prospectus required to be issued by an Irish company. 

The ISE provides an efficient and comparatively speedy 

approval procedure for prospectuses. 
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»   Takeover bids for public companies incorporated in 

Ireland are regulated by the Irish Takeover Panel whose 

rules are based on the Takeover Code of the UK 

Takeover Panel as well as incorporating the EU 

Takeover Directive 2004/25/EC. 

»   Ireland has an experienced and efficient Commercial 

Court which can resolve disputes speedily in a cost 

effective manner. 

»   Dublin is an established international financial centre. 

»   Ireland has a skilled and well-educated labour force. 

 

 

Taxation 
 
Key reasons for Ireland’s popularity as a destination for 

corporate migrations are its favourable tax regime, the fact 

that it is an “onshore” EU jurisdiction and the professional 

and administration services that are available locally. 

In addition, as the tax laws in Ireland are objectively 

ascertainable, tax rulings prior to a transaction proceeding 

are rarely required but may be available if desired. The 

following tax points are of particular relevance: 

»   12.5% rate of corporation tax applies to trading profits 

and trading dividends. A rate of 25% applies to 

passive income. 

»   The rate of capital gains tax is 25% however the sale 

of shares by a non-Irish resident is usually exempt from 

capital gains tax. An exemption also exists for 

disposals of 5%+ corporate shareholdings held for at 

least 12 months in trading companies/groups that are 

EU/tax treaty resident. 

»   Shares in Irish incorporated companies can be 

transferred through the CREST System. They can also 

be deposited with a depository bank so that they can 

then be traded as ADRs or under an arrangement that 

is equivalent to an ADR structure. The transfer of ADRs 

(or shares held under an arrangement that is equivalent 

to an ADR structure) which are issued in respect of 

Irish companies and traded on a stock exchange in the 

U.S. or Canada are not subject to stamp duty. Shares in 

Irish incorporated companies which are transferred 

through the CREST System are subject to stamp duty at 

the rate of 1%. 

»   No dividend withholding tax applies to dividends paid 

to persons resident in an EU or an Irish tax treaty 

country or on U.S./Canadian listed shares held through 

ADRs (subject to collection of relevant forms). It is 

also possible to implement structures using income 

access shares where it is necessary to allow 

shareholders to continue to receive non-Irish dividends. 
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»   Dividends received by an Irish incorporated company 

are taxed at 12.5% or 25% but a flexible credit system 

usually eliminates any tax liability on receipt; also 

other tax free cash repatriation techniques 

are available. 

»   No interest withholding tax applies to interest paid 

(i) to persons resident in an EU or an Irish tax treaty 

country or (ii) on listed bonds or commercial paper. 

»   A specific tax credit is available in Ireland for research 

and development activity. 

»   Ireland operates a favourable and flexible securitisation 

and finance company regime. 

»   Ireland does not have any thin capitalization rules. 

»   Ireland does not have any controlled foreign company / 

Subpart F rules. 

»   Ireland has very limited transfer pricing rules. 

»   Ireland currently has a comprehensive framework of 

double taxation agreements. The agreements generally 

cover income tax, corporation tax and capital gains tax 

(direct taxes). 
 

Obtaining and maintaining tax residence in Ireland for the 

new parent company is not simply a matter of 

ensuring that it is incorporated in Ireland. It is also 

generally necessary for the central management and control 

of the company to be located in Ireland and not elsewhere. 

The central management and control of a 

company is located in the jurisdiction in which the 

significant decisions relating to the strategic direction of 

the company are taken. In a case where those decisions are 

taken by the directors of the company at board meetings, 

this will generally be the jurisdiction in which those board 

meetings are held. However, the location of board meetings 

is not determinative where the powers of the board have 

been delegated or where the board simply “rubber-stamps” 

decisions taken outside the board meeting. These rules 

mean that a multinational group moving to Ireland must 

ensure that all the significant strategic decisions relating 

to the group are taken at board meetings held in Ireland, in 

which the directors actively address the issues being put to 

them and reach a considered decision. 

Why Arthur Cox 
 
Arthur Cox has represented most of the companies that 

have migrated their tax residency to and/or incorporated/ 

established in Ireland, including: 

 

 
»   Accenture                          »   Charter plc 

»   Cooper Industries             »   Covidien 

»   Experian                           »   Ingersoll-Rand 

»   James Hardie                     »   Shire Pharmaceuticals 

»   TBS Shipping                    »   Warner-Chilcott 

»   Willis 
 

 
 
Arthur Cox is one of Ireland’s largest law firms, and has a 

long established history of advising foreign 

multinationals locating in Ireland. An international firm, 

we comprise almost 300 lawyers, including 95 partners. 

We are an “all-Ireland” law firm, with full-service offices in 

Dublin and Belfast. The firm also has an office in London. 

A number of our attorneys are admitted, and have 

practised, in the U.S. and the UK. Our practice encompasses 

all aspects of corporate and business law. We provide a 

comprehensive service to an international client base 

ranging from multinational organisations, banks and 

financial institutions and established global leaders to 

government agencies and new players in emerging 

industry sectors. Our reputation is based on proven 

professional skills, a thorough understanding of client 

requirements, sound judgment and a practical approach 

to resolving commercial problems. We offer breadth and 

depth across every facet of corporate, financial and business 

law and have the resources to successfully manage and 

drive forward transactions on schedule, helping our clients 

achieve their business objectives. We have a dedicated 

corporate migration group which co-ordinates all of the 

firm’s activities. 
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Contacts 
 

If you are considering such a transaction or would like to discuss any of the issues discussed, please do not hesitate to contact 

any of the Arthur Cox people listed below: 

 
Conor Hurley Partner 

Head of Tax Group 

+353 (0)1 618 0577 

conor.hurley@arthurcox.com 

Ciarán Bolger Partner 

Corporate Group 

+353 (0)1 618 0595 

ciaran.bolger@arthurcox.com 

 
 

 
Caroline Devlin  Partner 

Tax Group 

+353 (0)1 618 0585 

caroline.devlin@arthurcox.com 

Stephen Hegarty Partner 

Corporate Group 

+353 (0)1 618 0513 

stephen.hegarty@arthurcox.com 

 
 

 
Fintan Clancy  Partner 

Tax Group 

+353 (0)1 618 0533 

fintan.clancy@arthurcox.com 

Brian O’Gorman  Partner 

Corporate Group 

+353 (0)1 618 0553 

brian.ogorman@arthurcox.com 

 
 

 
Ailish Finnerty Partner 

Tax Group 

+353 (0)1 618 0561 

ailish.finnerty@arthurcox.com 

Christopher McLaughlin  Partner 

Corporate Group 

+353 (0)1 618 1106 

chris.mclaughlin@arthurcox.com 

 
 

 
John Matson Partner 

Corporate Group / New York Office Head 

+353 (0)1 618 0510 

john.matson@arthurcox.com 

Paul Robinson Partner 

Corporate Group 

+353 (0)1 618 0581 

paul.robinson@arthurcox.com 

 
 

 
or your usual Arthur Cox contact. 

 

 
 
 
 
 

Dublin 
 

Earlsfort Centre, Earlsfort Terrace, Dublin 2, Ireland 

tel: +353 (0)1 618 0000 |   fax: +353 (o)1 618 0618 

email: dublin@arthurcox.com 
 

 
London 

 

12 Gough Square, London EC4A 3DW, England 

tel: +44 (0)20 7832 0200 |   fax: +44 (0)20 7832 0201 

email: london@arthurcox.com 

Belfast 
 

Capital House, 3 Upper Queen Street, Belfast BT1 6PU, Northern Ireland 

tel: +44 (0)28 9023 0007 |   fax: +44 (0)28 9023 3464 

email: belfast@arthurcox.com 
 

 
New York 

 

250 Park Avenue, 7th Floor, New York NY 10177, USA 

tel: +1 (1)212 705 4288 |   fax: +1 (1)212 572 6499 

email: newyork@arthurcox.com 

 

 
www.arthurcox.com 

mailto:hurley@arthurcox.com
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CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire ITALY 
 

 

Contributor: LABRUNA MAZZIOTTI SEGNI 
 
 
 
 
 
1. Does  your  national  law  allow  cross-border transfer  of  company  seat 

(registration  of   a   company   from   another   Member   State   in   your 

jurisdiction by way of “transformation”)? 
 
 

      [X] Yes 
 
 

      [ ] No 
 

 
If no, explain in maximum 5.000 words 

 

 

      Why? 
 
 

  Do  you  have/use alternative means of  reaching cross-border mobility of 

companies? Please provide with figures as regards how many transfers of 

company seats have taken place since 2007, and, where possible, according 

to which legislation (merger Directive, societas europaea, European 

cooperative and national law) 

 
      Is there any economic problem? Any other problem? 

 

 
If yes, in maximum 10.000 words: 

 
Explain  under  which  conditions?  do  you  have  special  provisions  regarding 

protection of stakeholders? 

 

1.       General principles 
 

Article 25, first paragraph of Law May 31, 1995 no. 218 which provides for the 

Italian conflicts of law rules (hereinafter, “Law 218/1995”) states that “companies 

(…) are governed by the law of the State where the incorporation process has 

been perfected.” However same rule introduces an exception to such principle 

stating that Italian law shall be applied if the place of management or the main 

purpose [activity] of the company is located in Italy (Article 25, first paragraph, 

last section). 
 

The scholars believe that notwithstanding Law 218/1995 refers to the 

“incorporation” criteria in order to identify the law regulating the companies, the 

exception provided for under last section of first paragraph of Article 25 should be 

considered a mandatory rule. In particular commentators observe that Italian law 
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shall be always applied to the extent the management seat or the main activity of 

the company is located in Italy. 
 

2.       Cross- border transfer of company seat 
 

Although the cross-border transfer of company seat is not expressly regulated by 

Italian Law, it is contemplated under three different rules. Article 2369, fifth 

paragraph, of the Italian Civil Code requires a qualified majority for the resolutions 

of the shareholders’ meeting concerning the transfer abroad of the company 

registered office; Article 2437, first paragraph, of the Italian Civil Code, grants the 

withdrawal right to the shareholders which do not participate to the resolution 

concerning the transfer abroad of the company registered office. 
 

Finally, Article 25, third paragraph, of Law 218/1995 states that “transfers of 

company registered office in another State are effective only if implemented in 

compliance with the laws of the interested States”. 
 

Based on such rule the scholars unanimously consider that the resolution taken by 

the competent corporate body of the company transferring the company seat 

from/to Italy is considered effective to the extent the transaction is valid for all 

the involved jurisdictions. In other words, it is not sufficient that the transfer is 

considered valid in the State of “arrival” but the validity of the transaction must be 

recognized also by the State of “departure”. 
 

In addition the scholars unanimously admit the transfer of the company seat from 

a Member State to Italy to the extent the transaction implies also the transfer of 

the place of management and the main activity in order to comply with Article 25 

first paragraph, last section of Law 218/1995. 
 

If the above requirements are complied with the transaction is considered a 

“transformation” of the entity and (to the extent permitted by the departure 

jurisdiction) it will not imply any dissolution of the company. 
 

A. Transfer of the company seat from a Member State to Italy (change of the 

applicable law) 
 

The resolution of the company approving the transfer of the company seat to Italy 

has to be deposited with an Italian notary public who has to verify whether the 

transfer complies with the principles stated under Article 25, third paragraph, of 

Law 218/1995. In particular the resolution has to approve (i) the transfer of the 

registered   office,   the   effective   place   of   management   and   the   central 

administration of the company to Italy, (ii) the adoption of the nationality and of 

the status and form of a kind of the companies provided under Italian law (i.e. 

S.p.A., S.r.l., S.a.p.A., etc.), (iii) the amendment of the by-laws in accordance 

with Italian corporate law, and (iv) any other necessary resolutions required in 

order to comply with Italian corporate law concerning, for example, the corporate 

capital, the administrative and the control bodies, etc. 
 

The Italian Notary Public shall deposit the resolution with the Italian Companies 

Register for the relevant registration. 
 

A.      Transfer of the company seat from Italy to a Member State (change of the 

applicable law) 
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As mentioned above, Italian jurisdiction admits the transfer of the Italian company 

seat abroad and the change of the applicable law but the resolution must clearly 

dispose for the “abandonment” of the Italian law. Further, for the purpose to 

guarantee the “continuity” of the legal entity, the company shall be cancelled by 

the Italian Companies’ Register only after the completion of the procedure of 

“transformation” according to the “new” applicable law. 
 

It must be noted that in the event the company moves its registered office abroad 

but the management seat or the main place of the activity remain located in Italy 

the company shall remain subject to Italian law pursuant to Article 25, first 

paragraph, of Law 218/1995. 
 

* * * 
 

As mentioned above Italian law sets forth certain provisions in order to protect 

shareholders in the event the company registered office is transferred abroad. 
 

In particular Article 2369, fifth paragraph, of the Italian Civil Code states that the 

resolution of shareholders’ meeting, held on second call, approving the transfer 

abroad  of  the  registered office  requires the  favourable vote  of  shareholders 

representing more than one third of the capital. In addition Article 2437 of the 

Italian Civil Code allows the shareholders who do not approve the resolution at 

issue to withdraw from the company. 

 
  Provide statistics on transfer from and out of your Member State (figures as 

regards how many transfers of company seats have taken place since 2007) 
 

 
Please be advised that no statistics on transfer of company seat from / to Italy are 

available. 
 

 
  Is there a possibility for the registered office (company seat) and the head 

office to be in different Member States? 

 

Yes. As mentioned above Article 25, first paragraph, of Law 218/1995 regulates 

the case in which a foreign company transfers its head office (management office) 

to Italy while the registered office remains in the State of incorporation. However 

in such a case the company will be subject both to the “incorporation” law and 

Italian law. In the event an Italian company transfers abroad the registered office 

while the main activity or the management office remains in Italy, the company 

shall remain subject to Italian law. 
 

Do you have identified special difficulties? 
 
 

In our opinion there are not special difficulties to implement the above mentioned 

transactions at Italian level. However the existence of particular or special 

difficulties has to be evaluated with respect to each transaction depending on the 

legislation of the other State/s involved. 

 
2.       Do  you  use  the  Societas  Europaea  Regulation  and/or  the  European 

Cooperative status to perform transfer of registered office? 
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        [ ] Yes, please provide figures 
 
 

      [X ] No 
 
 

Please be advised that Societas Europaea is not really used by Italian entities. 

Based  on  informal  contacts  we  have  conducted  with  officials  of  the  Italian 

Chamber of Commerce and other public institutions, it does not appear that any 

SE has been registered in the Italian Company Register yet. Certain studies 

conducted on 2010 reported that no SE had its seat located in Italy at that time. 

 
 

3.       What could be the disadvantages of an active legislative approach? 
 

We do not see any particular disadvantage of an active legislative approach. In 

fact any EU active legislative approach aimed at harmonizing the regulation of the 

transfer abroad of the company seat could really allow the application of the 

principle of the right of establishment of the companies. 
 
4.       What could be the minimum aims of an active legislative approach? 

 
The new EU legislation should assure the compatibility among the several 

jurisdictions in particular with reference to the transfer of the registered office by 

way of the transformation of the company. This means that the EU legislation 

should regulate at  least  the  allocation of  the  “competence”  of  the  State  of 

“departure” and the State of “arrival” with respect to the implementation of the 

corporate formalities, the protection of the shareholders and the creditors, the 

circumstances in which the transaction must be not allowed because in fraude on 

a statute (i.e. in the event the sole purpose of the transaction is the avoidance of 

the application of certain laws by the departure State). 

 
5. Has  your  jurisdiction  adopted  a  policy  aiming  at  attracting  foreign 

companies: 

 
      regional seats (eg non EU groups) 

 
  central seats (eg companies having their seats in other countries within or 

outside the EU) 

 
Generally speaking no particular policy has been adopted by Italian law aiming at 

attracting foreign companies. 

 
6. Has your jurisdiction adopted legislative or equivalent measures aiming 

at preventing (as far as compatible with national EU or international 

rules) local companies from transferring their seat abroad? 

 
Generally speaking no particular measures has been adopted by Italian law aiming 

at preventing local companies from transferring their seat abroad. However there 

are certain debates concerning particular issues (regarding, for example, the 

applicable taxation or the allocation of losses, etc.) although they do not prevent 

the transfer abroad of the company registered office. 



 

 

De:                                 Giovanna Giansante [giovanna.giansante@lmslex.com] 

Envoyé:                          jeudi 20 septembre 2012 12:00 
À:                                   Catherine Cathiard 
Cc:                                  Francesca Stefanelli 
Objet:                            Italy 

 
Dear Catherine, 

 
please find hereinbelow our answers to the questions posed with your e-mail dated September 17, 
2012. 

 
1)  Could you provide us with literature sources? 

 
We list below a selection of the literature sources about the law applicable to the companies and, if 
analyzed by the author, the item concerning the transfer abroad of the company seat: 

 
- Massimo V. Benedettelli, Article 25 of Law 218/1995, in Nuove Leggi Civili Commentate, 
1996, 1108 

- Tito Ballarino, Manuale breve di diritto internazionale privato, 2002 

- Alberto Righini, Il trasferimento transnazionale della sede sociale, in Contratto e impresa, 
1996, 755 

- Gaetano Petrelli, Lo stabilimento delle società comunitarie in Italia, Riv. Notariato, 2004, 02, 

343 
- Franco Mosconi e Cristina Campiglio, Diritto internazionale privato e processuale, Parte 
speciale, 2002 
- Emanuele Calò, Trasferimento all’estero della sede sociale, Consiglio Nazionale del Notariato, 

Studio n. 3310 

- Giuseppe Margiotta, Il trasferimento della sede all’estero, Riv. Notariato, 2004, 03, 649 

- Massimo V. Benedettelli, Sul trasferimento della sede sociale all’estero, Riv. Soc. 2010, 06, 

1251. 
 
 

2)  Could you provide us with the information whether your Member State follows a real seat 

theory, the incorporation theory or is a mixed system ? Could you please also state 

whether there has been a recent change in your legislation regarding such issue? 

 
Italian legislation follows the incorporation theory. Indeed Article 25, first paragraph of Law 
218/1995, which provides for the Italian conflicts of law rules, provides that “companies (…) are 

governed by the law of the State where the incorporation process has been perfected.” However, 
as mentioned in the questionnaire, same Article 25, first paragraph, provides for an exception to 
such principle in favour of Italian law which shall be applied if the place of management or the 

main purpose [activity] of the company is located in Italy. 

 
There has not been any recent change in our legislation regarding this issue. 

 
3)  Do creditors have an information right in your Member State? Any other protection (right to 

ask for guarantees, …)? 

 
The creditors do not have any information or opposition right in the event the company registered 

office is moved abroad and located in a different Member State, other than the information right 

granted to any interested persons by means of the registration of the decision to move the 

company seat in the Companies Register. 

 
4)  We understand that public authorities do not have a veto or a similar right (e.g. a general 

possibility to reject a seat transfer based on public policy)? Is this correct? 

 
Your understanding is correct. As a general principal, Italian law does not provide for the possibility 
to reject a seat transfer based on public policy. We cannot exclude that regulations applicable to 
certain business sectors or to bids made by Government or public authorities may provide for 
specific requirement to be met with respect to the seat of the relevant companies and their 

transfer. 

mailto:giansante@lmslex.com


 

 

We remain at your disposal for any additional information you may need on the above. 

Best regards 

Giovanna Giansante 
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Does your national law allow cross-border transfer of company seats (registration of a company from 
another Member State in your jurisdiction by way of “transformation”)? 

 
 

UK law does not allow the cross-border transfer of company seats, because the UK has a strict registered office policy 

based on the principle that the applicable jurisdiction is only determined by the country in which a company is 

incorporated. The UK therefore does not facilitate the transfer to the UK of an existing company which is registered in 

another country. This is known as the 'incorporation principle'. 
 

Cross-border mobility of companies is therefore facilitated in the UK through cross-border mergers, Societas Europea 

(SE) and European Coopertaives. 
 

Cross-border mergers came into force in the UK on 15 December 2007, and allows for a company to merge assets with 

another company incorporated in a different EEA state. For a cross-border merger to take place, an application has to be 

made to the UK court for an order to certify that the various pre-merger acts and formalities have been properly 

completed. Once the assets and liabilities have been absorbed by the transferee company, the company will be subject 

to the laws of the country in which the transferee company is located. 
 

SEs were introduced in the UK on 8 October 2004. There are minimum share capital requirements to be met before 

registration in the UK. The minimum amount of subscribed share capital must be equivalent to at least $120,000. SEs do 

allow for cross-border mobility, as an SE with a registered office in another member state can transfer its registered office 

to the UK and an SE with a UK registered office can transfer its registered office to another jurisdiction. 
 

European Cooperative Societies or 'Societas Cooperativa Europaea' (SCE) are permitted in the UK. The minimum share 

capital must be €30,000 spread between different amounts of members' shares and must be owned by at least five 

European Union citizens from two or more member states. SCEs allow for the registered office to be moved to another 

jurisdiction. 
 

The UK also allows for cross-border mobility through UK establishment provisions introduced through the Overseas 

Companies Regulations 2009. The provisions allow for a foreign company which has a business or branch in the UK to 

be registered as an overseas company. The branch is, however, still under the jurisdiction of the company's country of 

origin, but there may be a requirement to file accounts with the UK's Registrar of Companies if this is a requirement in 

the jurisdiction of the foreign company. 

 

 
Do you use the Societas Europaea Regulation and/or the European Cooperative status to perform transfer of 

registered office? 

 
As mentioned above, only SEs and SCEs can transfer their registered office to or from the UK. 

 

As at 31 March 2011, there were 23 SEs registered with the Registrar of Companies. There are no available statistics for 

SCEs. 
 

 
What could be the disadvantages of an active legislative approach? 

 
 

The disadvantages of an active legislative approach for cross-border transfers include the following: 
 

- a transfer of seat could be used to avoid more burdensome jurisdictions, and that could lead to companies 

transferring out of the UK or attracting more companies to the UK; 
 

- there might be insufficient protection for creditors, employees and other stakeholders, as they could be based in 

one country, but with the company itself being governed by a separate country. UK law would not be able to 

protect the rights of the stakeholders located in other countries; 
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-             there might be insufficient protection for minority shareholders; 
 

-             there may be legal uncertainty for third parties, such as suppliers and customers; 
 

- a company with a registered office in the UK may trade in another country and be subject to tax in that state and 

not in the UK; and 
 

- it is difficult to enforce legal proceedings against officers of a company for non-compliance with UK law if they 

are resident outside the UK. 
 

 
What could be the minimum aims of an active legislative approach? 

 

 
The minimum aims of an active legislative approach could be to: 

 

-             facilitate the single market in accordance with Article 43 of the EC Treaty; 
 

-             make it simple for small businesses to transfer their seat; currently, only SEs are able to do so and they are the 

European equivalent of a public limited company; 
 

- consolidate the two inconsistent principles which exist (ie the 'incorporation principle' and the 'real seat 

principle'). An example is when a German company moves to the UK. Germany adopts the 'real seat principle', 

which means that a company can only be governed by German jurisdiction if it has its central 

administration/management in Germany. If the company moves out of Germany, it is no longer recognised as a 

German company, but it cannot be recognised in the UK either, as UK adopts the 'incorporation principle'; 
 

-             provide safeguards to stakeholders and shareholders; 
 

- reduce costs, as it is expensive and cumbersome to dissolve a company in one country and incorporate a new 

company in another country; 
 

-             increase transparency, flexibility and uniformity, as there will be improved information exchange; and 
 

-             facilitate a less complex system for takeovers. 
 

 
 

Has your jurisdiction adopted a policy aiming at attracting foreign companies? 
 

 
 

UK law allows for non-EU companies to register a branch in the UK, but this is not a transfer of seat. 
 

 
 

Has your jurisdiction adopted legislative or equivalent measures aiming at preventing (as far as compatible with 

national EU or international rules) local companies from transferring their seat abroad? 

 
Companies incorporated in the UK cannot move their registered office to any other country (whether a member state of 

the EU or otherwise), without first dissolving the UK company and then incorporating a new company abroad. However, 

companies incorporated in the UK may be recognised under the jurisdiction of countries that have adopted the 'real seat 

principle'. This means that if the central administrative/management functions of a UK company are located in, for 

example, Germany, the company will be recognised under German law. 



 

 

De : Marie-Madeleine Werner [mailto:Marie-Madeleine.Werner@arendt.com] 

Envoyé : lundi 24 septembre 2012 18:53 

À : Catherine Cathiard 
Cc : Marc Elvinger; Naguin Zekkouti 

Objet : Luxembourg 

 
Dear Catherine, 

 
As a follow-up to your e-mail below, we are pleased to provide you with our input on your three 
additional questions relating to the Questionnaire for Luxembourg: 

 
1.  Literature sources 

 

- Article 2 and article 159 of the law of 10 August 1915 on commercial companies, as amended; 

- A. Steichen, « Précis de droit des sociétés », 2e édition, 2010, éd. Saint-Paul, p. 88 et s. 

- J.-P. Winandy, « Manuel de droit des sociétés », édition 2011, Legitech, p. 167 et s. 

- P.-H. Conac, « Le siège social en droit luxembourgeois de sociétés », Journal des tribunaux 

Luxembourg, Larcier Editions, 5 février 2009 n°1, p. 2 et s. 

 
2.  Real seat theory vs incorporation theory 

 

You  asked  us  whether  the  Grand  Duchy  of  Luxembourg  follows  the  real  seat  theory,  the 

incorporation theory or a mixed system. 

 
The Grand Duchy of Luxembourg follows the real seat theory and applies to such theory an 

assumption that the real seat is located at the registered office of the Company. The location of the 

real seat (administration centrale) of a company allows determining which law is applicable to such 

company. 

 
According to article 159 of the law of 10 August 1915 on commercial companies (the “Law”) “any 

company whose  central administration (administration centrale) is situated  in Luxembourg is 

subject to Luxembourg law, even though it has been incorporated in another jurisdiction.” 

 
It is commonly understood that the central administration means the place where the following are 

situated (Ch. Resteau, Traité des sociétés anonymes, 1933, n°21): 

 
-      the head of its management; 

-      the company’s accountancy and its records; 

-      the general meetings of the shareholders; and 

-      the company’s decision-making processes. 

 
Article 159 of the Law further provides that: “a company which has its domicile in Luxembourg is a 

Luxembourgish company and Luxembourg law is fully applicable to it.” 

 
Article 2 of the Law gives further details on how the domicile of a company is defined. Indeed “the 
domicile of a commercial company is located at the seat of its central administration. Until evidence 
to the contrary shall have been finally brought, the central administration of a company is deemed 

to coincide with the place where its registered office is located”. 
 
We conclude out of the above that Luxembourg law applies if the company has its domicile in the 
Grand Duchy of Luxembourg. This being said, the domicile of a company is located at the place of 
the company’s central administration and not, as it is the case in countries where the incorporation 

theory is followed, at the place of incorporation of the company. However, Luxembourg law 
recognizes the importance of the place of registration as it is assumed that the place of central 
administration coincides with the place of registration of a company. As a consequence, in the 
event of a dispute, the person challenging the place of the central administration of a company 
must bring evidence that the central administration is not where the company has its registered 
office. 

 
3.  The veto right of bondholders in case of seat transfer of a company 

mailto:Werner@arendt.com


 

 

In the context of a change of nationality of a Luxembourg company, which equals to a transfer of 
the registered office (and place of central administration) of a Luxembourg company abroad, article 
67-1 of the Law provides for the following: “unless otherwise provided for by the articles of 
association, an extraordinary general meeting may amend any provisions of the articles of 
association. However, the nationality of the company may be changed and the commitments of its 
shareholders  may  be  increased  only  with  the  unanimous  consent  of  the  members  and 
bondholders”. The same article applies for sociétés en commandite par actions. 

 
We understand that Ernst & Young have implied from the requirement of a unanimous consent of 
both the shareholders and the bondholders that the bondholders have a “veto right” in case of seat 
transfer of a Luxembourg société anonyme. Even though the bondholders have a blocking power, 
we would not qualify that power as a veto right as they cannot overtly vote against such a transfer 
but rather block the transfer by abstaining from giving their consent. It is true the result is in our 
case the same, meaning that the seat transfer could not be achieved if one single bondholder 
refuses to vote in favor of such project. 

 
Finally, it is worth mentioning that with respect to sociétés à responsabilité limitée (personal 

companies with limited liability) article 199 of the Law does not require the consent from the 
“bondholder(s)” for a change of nationality. 

 
We can confirm that no recent change in the Luxembourg legislation has been made. 

We remain available for any query you may have. 

Best regards, 

Mady 

 

  
Marie-Madeleine Werner Marc Elvinger 
Associate Partner 
Investment Funds Investment Funds 

  
 
 

Arendt & Medernach – Avocats | 14, rue Erasme L-2082 Luxembourg | Tel : (352) 40 78 78 647 | 
Mobile : (352) 621 289 607 | Fax : (352) 40 78 04 646 | mady.werner@arendt.com | www.arendt.com 

 
LUXEMBOURG BRUSSELS DUBAI HONG KONG LONDON NEW YORK 

 

mailto:
http://www.arendt.com/


 
 

1 

 

 

 

CROSS-BORDER TRANSFER OF COMPANY SEAT 

 

 
Questionnaire LUXEMBOURG 

 
Contributor: ARENDT & MEDERNACH 

 

 
 

1. Does   your   national   law   allow   cross-border   transfer   of   company   seat 
(registration of a company from another Member State in your jurisdiction by 
way of “transformation”)? 

 
 

      [*] Yes 
 
 

      [ ] No 
 

 
If no, explain in maximum 5.000 words 

 
      Why? 

 
 

  Do  you  have/use  alternative  means  of  reaching  cross-border  mobility  of 

companies? Please provide with figures as regards how many transfers of 

company seats have taken place since 2007, and, where possible, according to 

which legislation (merger Directive, societas europaea, European cooperative 

and national law) 

 
      Is there any economic problem? Any other problem? 

 

 
If yes, in maximum 10.000 words: 

 
Explain under which conditions? 

 
1.1 

 
As  stated  above,  cross-border  migrations  are possible  in  the  two  senses,  i.e.  an 

inbound migration as well as an outbound migration. In both cases, it is not required to 

wind up or liquidate the company, if the following conditions are satisfied: 
 

a.  the shareholders unanimously approve at an extraordinary general meeting of 

shareholders in front of a Luxembourg notary to change the nationality of the 

company; 
 

b.  the articles of association of the company will be adapted to the requirements of 

the host Member State; and 
 

c.   the legal personality of the migrated company is preserved, meaning that it is 

maintained during the transfer. 



 
 

1 
J .DELVAUX, Cours de droit des sociétés, 2007, p.88. 
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Procedure: 
 

For  an  outbound  migration  (i.e.  from  the  Grand  Duchy  of  Luxembourg  to  a  host 

Member State): 
 

Condition  a)  stated  here  above  will  be  satisfied  during  an  extraordinary  general 

meeting of shareholders ("EGM") where in addition the following items will be resolved 

on: 
 

- approval the accounts of  the company (in order to close the financial 

situation of the company); 
 

- authorization to the transfer of the registered office and transformation of 

the company in a company with the host Member State's nationality; and 
 

- determination of the new address, name (if applicable) and approval of the 

new articles of association. 
 

The minutes of the EGM will be filed with the Luxembourg trade and companies’ 

register and published in the Mémorial C, Recueil des Sociétés et Associations, being 

the Official Gazette. 
 

Once the transfer has been perfected in the host Member State, the Luxembourg 

notary will acknowledge the registration of the company in the host Member State 

(upon reception of a justification) and de-register the company at the Luxembourg trade 

and companies’ register. 
 

Do you have special provisions regarding protection of stakeholders? 
 

No 

 
  Provide statistics on transfer from and out of your Member State (figures as 

regards how many transfers of company seats have taken place since 2007) 
 

 

No figures available 
 

 

  Is there a possibility for the registered office (company seat) and the head 

office to be in different Member States? 

 

The law of 10 August 1915 on commercial companies provides in article 2 that the 

domicile of a commercial company is located at the set of its central administration 

(head office). The central administration is deemed to be at the place  where the 

registered office is located. For a company to be a Luxembourg company, it is thus not 

sufficient to be incorporated in the Grand Duchy of Luxembourg, but it must as well 

have its central administration in the Grand Duchy of Luxembourg (real seat theory). 
 

The presumption that flows from this article can notably be rebutted by proving that the 

registered office and the real seat of the company are located in different places1. To 

do so, the location of the “real seat” of the company will have to be determined. The 
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search of this real seat is more difficult than that of the registered office as it depends 

on facts, such as the place where the major decisions for the company are taken. 
 
 
 

 
It might thus be possible that a company has its real seat in the Grand Duchy of 

Luxembourg whereas its registered office is located in another Member State. 
 

 

      Do you have identified special difficulties? 
 
The risk of a “court ordered dissolution” 

 
According to Article 203 of the 1915 Law, “the Tribunal d’Arrondissement dealing with 
commercial matters, may, at the application of the public prosecutor, order the dissolution 
and the liquidation of any company governed by Luxembourg law which pursues activities 
contrary to criminal law or which seriously contravenes the provisions of the commercial 
code or the laws governing commercial companies”. 

 

As regards Luxembourg law practice, scholars2  take the view that the relocation of the 

business address (“head office/real seat”), hence the domicile of a company, in a foreign 

country without applying the condition for an official migration of the company, as exposed 

above,  could  be  considered  by the  public  prosecutor  as  a  serious  breach  of  the  laws 

governing commercial companies and justify a court ordered dissolution. 
 

Luxembourg case law does not actually provide us with examples in relation with such a 
situation. 

 
However, the case law of the Court of Justice of the European Union (“CJEU”) clearly leaves 
open this possibility for Member States. 

 

Indeed, in the Daily Mail3  case the CJEU held that “Articles 52 and 58 of the Treaty cannot 

be interpreted as conferring on companies incorporated under the law of a Member State a 

right to transfer their central management and control and their central administration to 

another Member State while retaining their status as companies incorporated under the 

legislation of the first Member State”. 
 

Further, in the recent Cartesio4 case, the CJEU held that “a Member State has the power to 

define  both  the  connecting  factor  required  of  a  company  if  it  is  to  be  regarded  as 

incorporated under the law of that Member State and, as such, capable of enjoying the right 

of establishment, and that required if the company is to be able subsequently to maintain that 

status”. 
 

 
 
 

2 
« Du coté des sociétés qui étrangères voulant émigrer du Luxembourg : le Luxembourg en tant que 

pays partisan de la théorie du siège réel pourrait, à notre avis, appliquer les règles de la dissolution 
judiciaire forcée dès lors que seule l’administration centrale se trouve transférée à l’étranger, le siège 
statutaire restant à Luxembourg. L’appréciation dépendra des tribunaux s’ils entendent y voir une 
infraction grave à la législation sur les sociétés commerciales (article 203, dont l’objectif est de 
maintenir saine la place financière du Luxembourg par la dissolution des sociétés qui n’ont plus 
aucune activité ou dont les organes se sont rendus coupables d’infractions graves)». 
3 

CJEU, Daily Mail, 81-87, [1988], ECR 5783, point 24. 
4 

CJEU, Cartesio, C-210/06, [2008] ECR I-9641. 



 
 

4 

 

 

 

“That power includes the possibility for that Member State not to permit a company governed 

by its law to retain that status if the company intends to reorganise itself in another Member 

State by moving its seat to the territory of the latter, thereby breaking the connecting factor 

required under the national law of the Member State of incorporation”. 
 
 

 
Therefore, the CJEU concluded that “Articles 43 EC and 48 EC are to be interpreted as not 

precluding legislation of a Member State under which a company incorporated under the law 

of that Member State may not transfer its seat to another Member State whilst retaining its 

status as a company governed by the law of the Member State of incorporation”. 
 

In the case at hand, it cannot be excluded that Luxembourg authorities will take the view that 

the incorporation of the Companies in Luxembourg and the moving of their business address 

to a host State constitutes a “wholly artificial arrangement” aimed at avoiding the application 

of Luxembourg law provisions. 
 

2. Do you use the Societas Europaea Regulation and/or the European Cooperative 
status to perform transfer of registered office? 

 

 
 

     [*] Yes, please provide figures 
 

 

We see it but rarely. 
 

 

     [ ] No 
 

 
3.        What could be the disadvantages of an active legislative approach? 

 
Less flexibility 

 
4.        What could be the minimum aims of an active legislative approach? 

 
Maybe more legal certainty 

 
5.        Has your jurisdiction adopted a policy aiming at attracting foreign companies: 

 
     regional seats (eg non EU groups) 

 
 central seats (eg companies having their seats in other countries within or outside 

the EU) 
No 

 
6. Has  your  jurisdiction  adopted  legislative  or  equivalent  measures  aiming  at 

preventing (as far as compatible with national EU or international rules) local 
companies from transferring their seat abroad ? 

 
No 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire THE NETHERLANDS 
 
Contributor: VAN DOORNE N.V. 

 

 
1. Does  your  national  law  allow  cross-border transfer  of  company  seat 

(registration  of   a   company   from   another   Member   State   in   your 
jurisdiction by way of “transformation”)? 

 
No 

 

 
I. Dutch law does not allow the transformation of a company incorporated under the 

law of a Member State into a company under Dutch law. This position is in line 

with the principles set out in the Cartesio judgment of the EU Court of Justice 

(Case C-210/06, para. 112). 

 

II.      Dutch law applies the doctrine of siege statutaire (incorporatieleer).1 According to 

this doctrine, it is the law of the state of incorporation of the company that 

decides issues related to the constitution and the governance of the company. 

 
III. Dutch law allows for the transfer of the administrative centre of a company 

incorporated under Dutch law into the territory of another Member State. This will 

however not  affect  the  application of  Dutch  law  to  the  governance of  such 

company.2
 

 
IV.     A company incorporated under the law of another Member State which applies the 

doctrine of siege statutaire may relocate its head office or central administration 

to the Netherlands. In such case, the law of the Member State pursuant to which 

the company was incorporated will be recognized in the Netherlands with respect 

to  the  governance  of  such  company.  However,  certain  provisions  of  Dutch 

company law related to liability of executive and non-executive directors in the 

context of bankruptcy will apply to such company. 
 

V.       In case a company incorporated under the law of another Member State which 

applies the doctrine of siege reél (werkelijke zetelleer) transfers its head office or 

its central administration to the Netherlands, such company may face dissolution 

and liquidation under the law of the Member State of its incorporation.3 

 
 
 

1 
P. van Schilfgaarde, Van de BV en de NV, (Deventer, Kluwer 2009), paragraph 150. 

 
2 

H.J.M.M. van Boxel & G.J.C. Rensen, Crossing borders met coöperaties, Ondernemingsrecht 2012, 82, 

paragraph 4.3. 
 

3 
H.J.M.M. van Boxel & G.J.C. Rensen, Crossing borders met coöperaties, Ondernemingsrecht 2012, 82, 

paragraph 4.2. 
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VI Cross border-mobility of companies within the European Union can be realized in 

the Netherlands through a European company (SE) or a European cooperative 

(SCE) or through a cross border merger pursuant to the Tenth EC Company Law 

Directive.4 

 

2. Do you use the SE Regulation of European Cooperative status to perform 

transfer of registered office? 
 

 
 

      [ ] Yes, please provide figures 
 
 

      [x] No 
 
 

To our knowledge, neither the legislative basis for the SE or the SCE is frequently 

used in the Netherlands to effectuate the transfer of the statutory seat of a 

company to another Member State. As a matter of fact, between 2004 and 2012, 

only  16  SE’s  moved  out  of  the  Netherlands while  3  SE’s  moved  in  to  the 

Netherlands.5 With regard to SCEs, we note that only 2 SCEs were incorporated in 

the Netherlands. None of these SCEs were used for purpose of transfer of seat.6
 

 

3.       What could be the disadvantages of an active legislative approach? 
 

 
The  Netherlands are  reluctant  to  develop  a  legislative  basis  for  purpose  of 

transformation of companies formed under foreign law into Dutch law. In this 

regard, it  is  generally held that through such transformation companies can 

circumvent or escape from (mandatory) provisions of Dutch corporate law relating 

to capital requirements, constitutional requirements, interests of minority 

shareholders and creditor protection.7
 

 

4.       What could be the minimum aims of an active legislative approach? 

 
For an active and successful legislative approach it would be required in our view 

that there is some form of harmonization in the EU in the field of corporate 

governance. We refer in this regard to the Draft Fifth Company Law Directive, 

which was repealed by the European Commission in 1988. In case the Member 

States would roughly apply the same corporate governance standards, there 
 
 
 
 

4   
H.J.M.M.  van  Boxel  &  G.J.C.  Rensen,  Crossing  borders  met  coöperaties,  Ondernemingsrecht 2012,  82, 

paragraph 5. 
 

5 
See: http://www.worker-participation.eu/var/ezwebin_site/storage/images/media/images/folie089/61528-1- 

eng-GB/Folie08.jpg. 
 

6  
H. Koster, EU-rapport en consultatie over Europese Coöperatieve Vennootschap (SCE), Ondernemingsrecht 

2012, 98. 
 

7 
See also L. Timmerman, Willen we dit?, Ondernemingsrecht 2009, 18. 

http://www.worker-participation.eu/var/ezwebin_site/storage/images/media/images/folie089/61528-1-eng-GB/Folie08.jpg
http://www.worker-participation.eu/var/ezwebin_site/storage/images/media/images/folie089/61528-1-eng-GB/Folie08.jpg
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would be less reluctance in the Netherlands for transformation of companies 

formed under the law of a Member State into Dutch companies. 
 

5. Has  your  jurisdiction  adopted  a  policy  aiming  at  attracting  foreign 

companies: 
 

The Netherlands is perceived as an attractive location for business investment. 

This is because of the fiscal climate, the labour market and the country's 

geographical location.8 

 

 
6. Has your jurisdiction adopted legislative or equivalent measures aiming 

at preventing (as far as compatible with national EU or international 

rules) local companies from transferring their seat abroad ? 

 
To our knowledge no such legislation or equivalent measures exist. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

8 
The Netherlands, increasingly attractive. Ernst & Young’s 2012 attractiveness survey, page 8, 13 and 18. To 

consult via:  www.ey.com 

http://www.ey.com/


 

 

 

TRANSFER SEAT FROM PANAMA TO SPAIN 
 
Comments made by Valentina Rodriguez Hernández, senior associate of Gomez-Acebo & 

Pombo, as legal adviser of a Panamanian company that transferred its registered 

domicile to Spain in July 2012: 
 
“We transferred the registered office of a Panamanian company to Spain. The company’s 

branch of activity is the leasing of real estate properties that it owns in Spain. 

 
As this transfer was not covered by the EU process, we had to negotiate the necessary 
documentation and steps with the Mercantile Registry. 

 
In summary, the process and main problems associated thereto were as follows: 

 
a)  The company had to grant a POA in our favor in order to request that the 

Mercantile Registry designate and expert to assess the company’s equity. This 

process was long and expensive. 
 

b)  Once we received the expert’s report, the public deed of transfer of registered 

office was executed in Panama; the deed included the following sole shareholder 

resolutions: (i) transfer of registered office; (ii) change of corporate name; (iii) 

revocation of powers of attorney; (iv) dismissal of administrators; (v) 
appointment of new administrators; (vii) granting of a POA to take care of all the 

procedures in Spain. 

 
c)  When the Panamanian deed arrived in Spain, we had to sign a complementary 

deed before a Spanish Notary because in Panama they hadn’t included the original 

expert’s report and business name certificate in the protocol (as they don’t have 

one). 

 
d)  We filed the two deeds together with the previous year’s financial statements (in 

the Spanish format), a certificate issued by the Panamanian lawyers and legalized 
by a Notary saying that companies in Panama are not required to file their 

financial statements, a copy of all the deeds registered in Panama in substitution 

of an official transcript of all the company’s entry (Panama does not have 

transcripts). 
 

e)  When the deeds were reviewed, the following defects were singled out: (i) the 

administrators’ resignation letters in accordance with article 111 of the Regulation 

of the Mercantile Registry were missing (which is absurd because they don’t have 

the authority to certify), which became complicated because some of the 

administrators had died and we had to present death certificates; (ii) the 

Mercantile Registry expert had made a mistake in the date of the report and had 

passed the deadline, but instead of allowing us to present a letter saying it was a 

mistake, we had to re-request the appointment of the expert so that he could 

confirm his report. 

 
Of course, all of the documents had to be legalized by a Notary and have the Apostille of 

the Hague Convention; translations weren’t necessary because all the documents were 

already in Spanish. This all took approximately a year and we were finally able to 
register the transfer before the summer.” 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire SPAIN 
 

 

Contributor: GOMEZ-ACEBO & POMBO 
 
 
 
 
 
 
1. Does  your  national  law  allow  cross-border transfer  of  company  seat 

(registration  of   a   company   from   another   Member   State   in   your 

jurisdiction by way of “transformation”)? 
 
 

      [X] Yes 
 
 

      [ ] No 
 

 
If no, explain in maximum 5.000 words 

 

 

      Why? 
 
 

  Do  you  have/use alternative means  of  reaching cross-border mobility of 

companies? Please provide with figures as regards how many transfers of 

company seats have taken place since 2007, and, where possible, according 

to which legislation (merger Directive, societas europaea, European 

cooperative and national law) 

 
      Is there any economic problem? Any other problem? 

 

 
If yes, in maximum 10.000 words: 

 
Explain  under  which  conditions?  do  you  have  special  provisions  regarding 

protection of stakeholders? 
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Since 2009, cross-border transfers of companies in Spain are regulated by Law 3/2009 of 

April 3, on Structural Modifications of Commercial Companies (“Ley de Modificaciones 

Estructurales  de  las  Sociedades  Mercantiles”  or  “LMESM”).  Although  this  law  was 

originally intended to implement the Directive on cross-border mergers, it also provides 

for a new regulation on conversions, mergers, divisions and, of course, cross-border 

transfers of registered offices of companies keeping their legal personality and at no tax 

cost. 
 

The cross-border transfer of registered offices is regulated in the last Title of the LMESM, 

in twelve articles, including both the case of the transfer of the registered office of 

Spanish companies abroad, and the case of the transfer of the registered office of foreign 

companies to Spain. However, the LMESM mainly regulates the former case (10 articles) 

and restricts the regulation of the transfer of the registered office of foreign companies to 

Spain to only one article. 
 

Transfer of the registered office of Spanish companies abroad 
 

(i)      The possibility for Spanish companies to transfer their registered office 

abroad is conditional upon the State to which the registered office is transferred allowing 

for the legal personality of the company to be maintained. 
 

The LMESM may only provide for the requirements and conditions to allow Spanish 

companies to transfer their registered offices abroad and therefore the actual possibility 

for Spanish companies to proceed with the transfer will be subject to the home State. But 

at least, the new regulation on the LMESM will facilitate the process as it is necessary 

that the applicable laws of the place of the current registered office and the new 

registered office are consistent regarding the admission of the retention of the legal 

personality for the transfer to be carried out. This will lead as a general rule to a cross 

border conversion, in the sense that the Spanish legal form will be converted, without 

dissolution or winding up, into a similar legal form of the new home state. Besides, the 

maintaining of the legal personality makes this operation tax exempt just like an inland 

conversion. 
 
Directly covers Spanish commercial companies organized in accordance with Spanish law 

and registered with the Commercial Registry. 
 

Spanish companies which are in liquidation or subject to insolvency proceedings cannot 

transfer their registered address abroad. 
 
Societas Europaea or European Company is expressly excluded from this regulation. 

 
(ii)    Assuming that the above stated conversion is possible, the law provides for a 

procedure which follows the path set down in articles 4 to 12 of the 14th Directive Draft 

and the procedures laid down in Regulation on the European Economic Interest Grouping 

and European Company. However–and this is important- this procedure does not provide 

for any safeguard clause based on public interest or similar issues that allows “shooting 

at the border” (as is provided for in the Spanish regulations on Societas Europaea and 
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the European Cooperative). It must be pointed out that the LMESM does not establish 

any kind of administrative control prior to cross-border transfers of Spanish companies, 

nor does it establish economic requirements regarding the type of business activity 

carried out by the company being transferred or the economic value of the same. In this 

regard, the law is different from EU legislation and even from the regime provided for 

European Companies, which regulation in  Spain  grants the Ministry of  Justice, the 

Autonomous Community and the competent supervisory authority the right to oppose to 

the transfer in the event the same infringes on the public interest. 
 

(iii) The LMESM under the heading “Legal rules for the transfer” contemplates the rules 

applicable to a Spanish commercial company that transfers its registered office abroad. 
 
These rules do not contain any reference to the rules applicable to the transfer to Spain 

of the registered office of a foreign company, which it has to be understood ( as 

explained later) that, outside of possible international treaties or conventions that might 

exist, must be established by the legal system applicable to the company that transfers 

its registered office to the Spanish territory. 
 

These legal rules for the transfer are the following: 
 
a) This procedure starts with a transfer proposal and an explanatory report to be 

prepared and signed by the directors of the company that should be filed with the 

Commercial Registry and published in the Official Journal of the Commercial Registry. 
 
The transfer proposal should be signed by all directors or otherwise specify the reason 

why the proposal has not been signed by one of the directors. 
 
The transfer proposal must include the following: (1) name and registered office of the 

company as  well  as  the registration number in  the Commercial  Registry; (2)  new 

proposed registered office, (3) the articles of association which will govern the company 

after the transfer, including, where appropriate, the new name, (4) the timing envisaged 

for the transfer, and (5) the rights provided for the protection of the shareholders and 

creditors, as well as the employees. 
 

The explanatory report must explain and justify in detail the transfer proposal in its legal 

and economic aspects, as well as the consequences for the shareholders, creditors and 

employees. 
 

These documents must be filed at the Commercial Registry. Following acceptance of 

the  filing  by  the  relevant  provincial  Commercial  Registry,  the  Central  Commercial 

Registry shall order the immediate publication of the transfer proposal in the Official 

Journal of the Commercial Registry, which will state the name, the type of company an 

the domicile of the company, its registration data at the Commercial Registry and the 

right of shareholders and creditors to request information free of charge about the 

conditions for the exercise of the rights of shareholders and creditors. 
 
b) Thereafter, the transfer of the registered office abroad must be approved by the 

General Shareholders’ Meeting in the conditions applicable to the relevant type of 

company. The call of General Shareholders’ Meeting cannot be published until the 

transfer proposal has been duly filed with the Commercial Registry. The call must be 

published in the Official Journal of the Commercial Registry and in one newspaper widely 

distributed in the province where the company has its registered office, at least two 
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months before the date of holding the meeting. The call will include the following 

information: (1) current registered office and new registered office, (2) the right of 

shareholders and creditors to examine the transfer proposal and the explanatory report 

of the directors at the current registered office, as well as the right to obtain copy of such 

documents free of charge upon request, and (3) the right of shareholders to withdraw 

from the company and the right of creditors to oppose, and the manner of exercise of 

these rights. 
 
Shareholders who have voted against the resolution to transfer the registered office 

are allowed to withdraw from the company and Creditors whose claims originated before 

the date of publication of the transfer proposal may oppose to the transfer in the same 

terms provided for a merger. 
 

Shareholders who have voted against the resolution to transfer the registered office are 

allowed to withdraw from the company in the terms laid down for  in the Spanish 

Corporate Enterprises Act (“Ley de Sociedades de Capital” or “LSC”). The term for the 

exercise of this right is of one month to be counted as from the publication of the 

transfer proposal in the Official Journal of the Commercial Registry. 
 
The process for reimbursing shareholders or their shares is contained in articles 353 to 

357 LSC. In the event of a failure of the company and the shareholder to come to an 

agreement regarding the reasonable value of the shares, or regarding the person or 

persons to carry out such valuation and the procedure to follow for the valuation, they 

will be valued by an account auditor other than the company’s auditor, to be appointed 

by the Commercial Registrar of the place where the company has its registered address, 

at the request of the company or of any of the shareholders holding the shares to be 

valued.  If the shares are traded on an official secondary market, the reimbursement 

value will be the average trading price for the last quarter.   Once the company has 

acquired the shares from the affected shareholders, the reduction in share capital will be 

documented in a public deed, which will indicated the  shares that have been amortized, 

the identity of the affected shareholder(s), the reason for the amortization, the date of 

reimbursement and the final amount of share capital after the reduction (art. 359 LSC). 

In the event the amount of share capital does not reach the minimum required by law in 

the location of the new registered office, the transfer may not take place. 
 

c) The resolution of the General Shareholders’ Meeting approving the transfer will 

be certified and notarized. The certified extract to be issued should confirm that the 

rights of the shareholders and creditors mentioned above have been respected. The 

relevant deed should be submitted to the Commercial Registry where the company was 

registered. 
 
d)  If  the  Registrar is  satisfied that  all  conditions have  been  met,  he  will  issue a 

certificate evidencing so. Once such certificate is issued the Commercial Registry will be 

closed to further entries regarding the company till the final deletion of the registration of 

the company. 
 
The transfer shall take effect on the date of registration of the company with the Registry 

of the new registered office. 

 

Deletion of the registration of the company with the Spanish Commercial Registry 

shall take place when evidence is provided that the company has been registered with 

the Registry of its new registered office and that such registration has been published in 
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the Official Journal of the Commercial Registry and in one newspaper widely distributed 

in the province where the company used to have its registered office. 
 

Transfer of registered office of foreign companies to Spain 
 

The  LMESM  is  short  but  very  clear  when  it  refers  to  the  possibility  for  foreign 

companies to transfer their registered office to Spain. It distinguishes between 

companies incorporated under the laws of one Member State of the Economic European 

Area and companies incorporated under other laws. 

 

In case of companies incorporated under the laws of one Member State of the 

Economic European Area, the law recognizes that the transfer shall not affect the legal 

personality of the company. This means that the Spanish law presumes and takes for 

granted that the legislation of all these countries of the EEA allows the maintenance of 

the  legal  entity.  However,  the  arriving  company  will  have  to  comply  with  the 

requirements of Spanish law for the incorporation of a company of the same class, unless 

otherwise provided in international treaties which may be in force in Spain. 
 

Regarding companies incorporated under other laws  (different from Member 

States of the EEA), the LMESM states that the transfer shall not affect the legal 

personality of the company, provided that the applicable law so permits with retention of 

the legal personality. Besides, the foreign company will have to produce a report issued 

by an independent expert certifying that its net worth covers the amount of capital 

required by Spanish law. 
 

The foreign company that intends to transfer its registered office to Spain must adapt its 

By-laws to Spanish law and adopt one of the types of corporate structures allowed by 

Spanish law.  Nevertheless, in order to carry out the same, the foreign company must 

first approve the transfer of its registered office to Spain in accordance with its own 

legislation, before the transfer takes place.  All the process related to the transfer shall 

be governed by the law of the country where the old registered office was located. The 

law lacks of more specific rules to assure the legality of the transfer to Spain, as it does 

not provide for the need of any kind of certificate issued by the foreign competent 

registry or authority attesting to the company’s compliance with the foreign law. 
 

Any foreign company that intends to transfer its registered office to Spain shall provide 

the Commercial Registrar with documents accrediting that it successfully completed the 

process in the country where the old registered office was located.  This process may 

have been finalized by way of either the formalization in a public deed of the resolution to 

transfer the registered office to Spain or, as may be the case, a certificate issued by the 

Commercial Registrar evidencing that all acts have been fulfilled. The regulation covering 

the registry mechanics for the transfer of the registered office of a foreign company to 

Spain is documented in the Regulations of the Commercial Registry (RRM); the 

documentation that must be filed includes the company’s deed of incorporation, the By- 

laws (already modified to adapt them to Spanish law) and the resolution to transfer the 

registered office.  According to article 309 RRM, the first entry of a company transferring 

its registered office to Spain must document all the acts and circumstances which must 

be recorded according to Spanish law and which are in force at the foreign Registry. 

However, this provision must be complemented with the provision of article 94.1 LMESM, 

which  states  that  the  foreign  company  must  comply  with  all  the  Spanish  law 

requirements for the incorporation of a  company with the same type of  corporate 
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structure.    Given  that  the  transfer of  the  registered office to  Spain  supposes the 

conversion of the foreign company into a Spanish company, it will be necessary to obtain 

a certificate of availability of company name from the Central Commercial Registry; this 

certificate must be provided together with the documentation accrediting the transfer. 

Although not provided for by law, doctrine correctly states that the registration of the 

transfer of a foreign company to Spain may not be made as long as the company’s 

registration at  the  registry in  its  place of  origin  remains in  force;  therefore, it  is 

necessary to accredit the closing, albeit provisional, of the corresponding record. 
 

 
 
 

  Provide statistics on transfer from and out of your Member State (figures as 

regards how many transfers of company seats have taken place since 2007) 

 
 

It is not possible to provide statistics on transfer from and out of Spain since such 

information has not been published. There is some practice in Spain regarding the 

transfer of  the registered office of  foreign  companies to Spain. When the Spanish 

Government decided to levy foreign companies, namely from Gibraltar, holding real 

estate in Spain with a special tax, some of these companies just transferred their 

registered office to Spain and adopted the form of a Spanish company. The rules 

applicable to the transformation of companies have been applied by analogy, and as long 

as the foreign company became fully Spanish, there was not much question about 

whether the law of the country of incorporation of the foreign company did permit the 

transfer with retention of the legal personality. It was rather required that the decision of 

the transfer had been taken by the appropriate corporate body, and that this decision 

would be notarised in the place of origin. We could say foreign companies can be easily 

domesticated in Spain, provided that the type of company of origin is similar to one of 

the types existing under Spanish law. 
 
 
 

  Is there a possibility for the registered office (company seat) and the head 

office to be in different Member States? 

 
 

Article 9.2 of the Spanish Corporate Enterprises Act states that companies whose main 

business establishment or operation is located within the Spanish territory shall have 

their registered office in Spain. 
 

Although LMESM does not include any reference to the head office or real seat of the 

company, the Spanish registrar may reject the deposit of the transfer proposal (and 

therefore impede the transfer) provided it can be evidenced that the Spanish company 

that intends to transfer its registered office to a foreign country has its main business 

establishment or operation in Spain. Special attention will have to be paid to the manner 

in which registries deal with the problem of the burden of proof of such elements of fact, 

as it can apparently be deduced from the LMESM that the company is no obligated to 

accredit the same. 
 

The regime set forth in the LMESM for the transfer of the registered office of a foreign 

company to Spanish territory does not consider any safeguard requiring a genuine 

economic activity or a head office in Spain (as  was admitted in the article 11.2 of the 
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14th Directive draft, which stated that “the state of arrival may refuse to register an 

arriving corporation if its central administration is not situated in the state of arrival”) so 

it can be defended that Spain will host any company provided that the home state allows 

the transfer. Notwithstanding this, the obligation of the company transferring its 

registered domicile to Spain to comply with the requirements of Spanish law for the 

incorporation of a company of the same class, implies the obligatory concurrence of the 

registered office and the central administration, such that the foreign company must also 

transfer to Spain its main establishment or operation, as well as locating its effective 

centre of administration or management at its registered office. 

 
      Do you have identified special difficulties? 

 

 
LMESM  offers  only  a  partial  solution,  since  the  procedure  for  the  transfer  of  the 

registered office is governed by two different legal systems, the one of the country of 

origin and the one of the country of destination. In order for a transfer of registered 

office to be feasible, it is necessary for the legislation of the country of destination to 

accept the transfer of  companies incorporated in  other countries, maintaining their 

corporate identities. As a result, when a company intends to transfer its registered office 

from Spain to another country, it should analyze the position of the other country’s legal 

system in this regard. 
 
As a separate point, in order for the system to function, the correct coordination between 

the commercial registries of the involved countries is essential, as the recording of the 

transfer at the Spanish Commercial Registry will not be fully effective until the same is 

recorded in the country of origin and the transfer is published in Spain; in the meantime, 

the company will be in a transitional situation which may cause legal uncertainty.  In the 

same manner, coordination with the authorities of the country of origin is fundamental in 

the event of transfer of a registered office to Spain. 
 

2.       Do  you  use  the  Societas  Europaea  Regulation  and/or  the  European 

Cooperative status to perform transfer of registered office? 
 

 
Following EU  mandates, Law  19/2005, of  14  November, on  the  societas europaea 

domiciled in Spain and Law 3/2011 of March 4 Law on European Cooperatives with 

domicile in Spain, were approved in Spain. Both laws are similar in the way they govern 

the transfer of registered offices from Spain to other member states of the European 

Union and expressly regulate the right of withdrawal of those shareholders that vote 

against the resolution to transfer the registered office and the right to oppose of those 

creditors whose credit originated prior to the date of publication of the proposal to 

transfer the registered office. 
 

The Commercial Registrar of the registered office will certify the company’s compliance 

with all the actions that are required for the transfer, and will not strike the company off 

the register until it is officially notified by the competent authority of the new registered 

office that the same has been recorded.  Once such notification is received, it will strike 

the company off the register and made a side note indicating the new registry data. 
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The transfer will not take effect if the Government, at the suggestion of the Ministry of 

Justice,  the  corresponding  Autonomous  Community  or  the  pertinent  supervisory 

authority, opposes the same for reasons of public interest. 
 
Both Societas Europaea and European cooperatives must establish their registered offices 

in Spain when their central administration is located within Spanish territory.   When 

these companies no longer have their central administration in Spain, they have a term 

of one year to regularize its situation, either by locating their central administration in 

Spain once again, or by transferring their registered office to the member state where 

they have their central administration. 
 

Very few Societas Europaea have been incorporated in Spain and we are not aware of 

any transfers of registered office. 

 
      [ ] Yes, please provide figures 

 
 

      [ ] No 
 

 
3.       What could be the disadvantages of an active legislative approach? 

 
Since the LMESM has already been enacted in Spain, the disadvantage of this legislative 

approach may be the lack of coordination amongst de different countries since there does 

not exist a common legal system for all the involved countries that may facilitate in the 

practice the transfer of the registered office. 
 
 
4.       What could be the minimum aims of an active legislative approach? 

 

 
As indicated in the Preliminary Recitals of the LMESM, the objective of the same is to 

adequately respond to the growing internalization of economic operators. This 

international projection is manifested in the regulation – for the first time under Spanish 

law – of the transfer of registered office of Spanish companies to other countries and the 

transfer to Spanish territory of the registered office of companies incorporated in 

accordance with the law of other member states, in order to facilitate corporate mobility. 

Following the standard set by CE Council Regulation 2157/2001, of October 8, 2001, 

which approved the Statute of the Societas Europaea (article 8), and, in domestic law, by 

Law  19/2005,  of  November 14,  on  Societas  Europaea  registered  in  Spain,  special 

attention is paid to this important modification of the basic element of connection to 

national law, and a weighted system is established for the protection of shareholders and 

creditors. 
 
 

 
5. Has  your  jurisdiction  adopted  a  policy  aiming  at  attracting  foreign 

companies: 
 

      regional seats (eg non EU groups) 

 
  central seats (eg companies having their seats in other countries within or 

outside the EU) 
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The regime set forth on the SME for the transfer of the registered office of a foreign 

company to Spanish territory shows a tendency to be very favorable to the transfer of 

the registered office of foreign companies to Spain, and it must be highlighted that it 

does not consider any safeguard requiring a genuine economic activity. 
 
 
6. Has your jurisdiction adopted legislative or equivalent measures aiming 

at preventing (as far as compatible with national EU or international 

rules) local companies from transferring their seat abroad ? 

 
LMESM is a legislative commitment to facilitating the mobility of Spanish companies. 

 
The only rules that may prevent Spanish companies from transferring their seat abroad 

are those contained in the LMESM regarding protection of shareholders and creditors and 

the obligation for Spanish companies whose main business establishment or operation is 

located within the Spanish territory to have their registered office in Spain. 



 

 

De:                                 Fernando de las Cuevas Castresana [fcuevas@gomezacebo-pombo.com] 

Envoyé:                          dimanche 23 septembre 2012 22:58 
À:                                   Catherine Cathiard 
Cc:                                  Inés Fontes Migallón 
Objet:                            RV: Spain 

 
 
Dear Catherine, 

 
Please find set below next to each of your questions our answers and comments to the same. 

Please do not hesitate to contact us for any comments or clarifications. 

Kind regards, 

Fernando 

1)  Could you provide us with literature sources? This would be useful for the report to the 

European Parliament. 

 
 “EL NUEVO RÉGIMEN DE LA TRANSFERENCIA INTERNACIONAL DE LA SEDE SOCIAL EN EL 

SISTEMA ESPANOL DE DERECHO INTERNACIONAL PRIVADO” de FERNANDO ESTEBAN DE 
LA ROSA, en Cuadernos de Derecho y Comercio, número 54, 2010, pp. 73-106 

 
     “EL NUEVO RÉGIMEN JURÍDICO DEL TRASLADO INTERNACIONAL DE DOMICILIO SOCIAL” 

de Paola N. Rodas Paredes, en Noticias de la Unión Europea Nº 309, 2010, pp. 71-83 

 
     “Traslado a España de sociedad extranjera. Traslado al extranjero de sociedad española. 

Proyecto de traslado. Informe de los administradores. Depósito del proyecto” de MANUEL 
SÁNCHEZ ÁLVAREZ en MODIFICACIONES ESTRUCTURALES DE LAS SOCIEDADES 
MERCANTILES, (dir. FERNANDO RODRÍGUEZ ARTIGAS et al.), Ed. ARANZADI & THOMSON, 

2009, pp. 51-84 

 
 “Traslado del domicilio social: Delimitación de los supuestos y régimen aplicable” de 

FRANCISCO J. GARCIMARTÍN ALFÉREZ en MODIFICACIONES ESTRUCTURALES DE LAS 
SOCIEDADES MERCANTILES, (dir. FERNANDO RODRÍGUEZ ARTIGAS et al.), Ed. ARANZADI 
& THOMSON, 2009, pp. 25-49 

 

 
2)  Would it be possible that you provide us with more specific references to your national 

legislation? especially regarding the part on stakeholder protection (number of article of the 

LMESM concerned). 

 
The cross-border transfer of registered offices is regulated in Title V of the LMESM ( “ ABOUT 

THE INTERNATIONAL TRANSFER OF THE CORPORATE DOMICILE”) under sections 92 to 103. 

 
This Title V is divided in two chapters: 

 
Chapter 1 ( “General Regulations”) is composed of three sections. Section 92 sets forth the 

general applicable regulations for the international transfer of the corporate domicile; section 

93 refers to the requirements for the transfer of the corporate domicile abroad and section 94 

contains all the references in the law to the regulation of the transfer of the registered office of 

foreign companies to Spain. 

 
Chapter 2 ( “Legal rules for the transfer”) is composed of nine sections ( from section 95 

to section 103). It contains the rules applicable to a Spanish commercial company that 

transfers its registered office abroad. The contents of such sections are the following: Section 

95: transfer proposal; section 96: directors´report; section 97: approval by the General 

Shareholders Meeting ( which makes a special referral to the applicable rules set forth by the 

LSC); section 98: call of the General Shareholders Meeting and information right;  section 99: 

shareholders´withdrawal right;  section 100: creditors´opposition right, being the manner 

mailto:fcuevas@gomezacebo-pombo.com


 

 

for its exercised regulated under section 44 of the LMESM; section 101: certificate from the 

Commercial Registry; section 102: effectiveness of the transfer of the corporate domicile and 

section 103: cancel of the registration of the company at the Spanish Commercial Registry. 

 
The particular rules applicable to stakeholders protection are regulated in the Spanish 

Corporate Enterprises Act (“Ley de Sociedades de Capital” or “LSC”) under Chapter I of Title IX 

(Partner exit and exclusion), in particular sections 346 to 359. 

 
3)  Could you provide us with the information whether your Member State follows a real seat 

theory, the incorporation theory or is a mixed system ? Could you please also state 

whether there has been a recent change in your legislation regarding such issue? 

 
The Spanish legal system does not establish a clearly defined model for attributing 

nationality to corporate enterprises. 

 
Article 9.11 of the Spanish Civil Code (“CC”) provides that “the personal law corresponding 

to corporate enterprises is that determined by its nationality, and such law will govern the 

corporate enterprise in all matters concerning its capacity, incorporation, representation, 

operation, transformation, dissolution and winding-up”. 

 
In addition, section 8 of the LSC states that “all corporate enterprises with registered office 

on Spanish soil, irrespective of the place of incorporation, shall be Spanish and subject to 

this act”. 

 
Section 9 of the LSC states that “corporate enterprises shall establish their registered office 

at the place on Spanish soil where their actual administrative and management activities, 

or their main business establishment or operation, are located”. 

 
According to most legal doctrine, the LSC seems to imply that under the Spanish legal 

system the applicable model for the determination of the nationality of corporate 

enterprises and the applicable law, is real site theory. Nevertheless, other doctrinal 

theorists maintain that the Spanish legal system applies the incorporation model, not the 

real seat model. This doctrinal position defends that the establishment of a registered office 

in Spanish territory is solely a way of expressing the intention of incorporating the company 

in accordance with Spanish law. Thus, those companies incorporated in accordance with 

Spanish law would be Spanish and those companies incorporated in accordance with 

foreign law would be foreign. 
 

 
It seems, nevertheless, that real seat theory is the one that fits the new theory of validity 

set forth by the LMESM: even if a company was incorporated according to Spanish law, it 

may, if so resolved by the shareholders, transfer its registered office in order to continue 

carrying out its activity in other country, without such transfer entailing the company’s loss 

of its status as a legal entity, as neither the country of origin nor the country of destination 

impose this effect. The countries to which Spanish companies may opt to transfer their 

registered office are therefore those in which nationality is attributed based on the real seat 

theory. 

 
 
 

4)  What is the required majority in order to be able to take a seat transfer decision? 

 
According to section 194 of the LSC , in joint stock companies ( “Sociedad Anónima”), 

shareholders holding at least fifty percent of the subscribed capital with voting rights must 



 

 

be present o represented in the first call for the general meeting (either ordinary or 

extraordinary) to validly adopt the decision to transfer the registered office abroad. Twenty 

five per cent of the share capital present or represented shall suffice in the second call. The 

by-laws may call for larger majorities than stipulated by the LSC. 

 
Pursuant to section 201 of the LSC, the decision shall be adopted by a majority of the votes 

of the shareholders. The adoption of the resolution shall require a two-third majority of the 

share capital present or represented at the meeting when, at second call, at least twenty 

five but less than fifty per cent of the subscribed capital with voting rights is in attendance. 

 
In case of limited liability companies ( “Sociedad Limitada”), section 199 of the LSC states 

that a majority of at least two thirds of the votes associated with the stakes into which the 

capital is divided shall be required to transfer the registered office abroad. 

 
5)  You state on page 4 of the questionnaire that ‘Creditors whose claims originated before the 

date of publication of the transfer proposal may oppose to the transfer in the same terms 

provided for a merger.’ Could you please specify this and state whether there are further 

creditor protection mechanisms available in the context of seat transfers (right to ask for 

guarantees,…)? 

 
Section 100 of the LMESM expressly states that Creditors whose claims originated before 
the date of publication of the transfer proposal may oppose the transfer in the same 
manner as that provided for a merger. 

 
The creditors’ right of opposition in the context of a merger is regulated under section 44 of 

the LMESM, which in fact contains all the creditor protection mechanisms that should also 
apply in the context of the transfer of the registered office. 

 
According to the provisions of such article 44: 

 
(i)       All creditors whose claims originated before the date of publication of the transfer 

proposal may oppose the transfer until their credits are guaranteed. The term for 

the exercise of this right is one month from the publication of the transfer proposal 
in the Official Journal of the Commercial Registry. 

 
(ii) Those creditors whose credits are already sufficiently guaranteed will not have this 

opposition right. 

 
(iii)      In those cases in which the creditors have the right to oppose the transfer, such 

transfer  may  not  take  place  until  the  company  presents  a  guarantee  to  the 
creditor’s satisfaction, or, alternatively, until the company notifies such creditor 
that it has been granted a joint and several bond by a credit entity duly authorized 
to do so, for the total amount of the credit owed to the creditor, and during all the 
time the credit is demandable. 

 
(iv)      If the transfer is carried out in spite of the creditors exercising, in due time and 

proper form before the company, their right to oppose the said transfer, and 

without the company providing a guarantee in accordance with the above 

paragraph, the creditor may request that the Mercantile Registry where the transfer 

was registered make a side note recording that exercise of such creditor’s right of 

opposition. This side note will be cancelled by the Registry after six months, unless 

evidence is presented prior to the end of such six month term of the filing of a 

lawsuit against the company. 

 
6)  We understand that public authorities do not have a veto or a similar right (e.g. a general 

possibility to reject a seat transfer based on public policy)? Is it correct? 

 
Your understanding is correct: public authorities do not have a veto or a similar right to 
reject a seat transfer based on public policy. In this regard, the LMESM does not establish 
any kind of administrative control prior to cross-border transfers of Spanish companies, nor 



 

 

does it establish economic requirements regarding the type of business activity carried out 

by the company being transferred or the economic value of the same. In this regard, the 
LMESM does not follow the criteria set forth in the Spanish regulations for European 
Companies, which grant the Ministry of Justice, the Autonomous Community and the 

competent supervisory authority the right to oppose to the transfer in the event the same 
infringes on the public interest. 

 
The foreign company that intends to transfer its registered office to Spain must adapt its 
By-laws to Spanish law and adopt one of the types of corporate structures allowed by 
Spanish law. Nevertheless, in order to carry out the same, the foreign company must first 
approve the transfer of its registered office to Spain in accordance with its own legislation, 
before the transfer takes place. All the process related to the transfer shall be governed by 
the law of the country where the old registered office was located. 
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Does your national law allow cross-border transfer of company seats (registration of a company from 
another Member State in your jurisdiction by way of “transformation”)? 

 
 

UK law does not allow the cross-border transfer of company seats, because the UK has a strict registered office policy 

based on the principle that the applicable jurisdiction is only determined by the country in which a company is 

incorporated. The UK therefore does not facilitate the transfer to the UK of an existing company which is registered in 

another country. This is known as the 'incorporation principle'. 
 

Cross-border mobility of companies is therefore facilitated in the UK through cross-border mergers, Societas Europea 

(SE) and European Coopertaives. 
 

Cross-border mergers came into force in the UK on 15 December 2007, and allows for a company to merge assets with 

another company incorporated in a different EEA state. For a cross-border merger to take place, an application has to be 

made to the UK court for an order to certify that the various pre-merger acts and formalities have been properly 

completed. Once the assets and liabilities have been absorbed by the transferee company, the company will be subject 

to the laws of the country in which the transferee company is located. 
 

SEs were introduced in the UK on 8 October 2004. There are minimum share capital requirements to be met before 

registration in the UK. The minimum amount of subscribed share capital must be equivalent to at least $120,000. SEs do 

allow for cross-border mobility, as an SE with a registered office in another member state can transfer its registered office 

to the UK and an SE with a UK registered office can transfer its registered office to another jurisdiction. 
 

European Cooperative Societies or 'Societas Cooperativa Europaea' (SCE) are permitted in the UK. The minimum share 

capital must be €30,000 spread between different amounts of members' shares and must be owned by at least five 

European Union citizens from two or more member states. SCEs allow for the registered office to be moved to another 

jurisdiction. 
 

The UK also allows for cross-border mobility through UK establishment provisions introduced through the Overseas 

Companies Regulations 2009. The provisions allow for a foreign company which has a business or branch in the UK to 

be registered as an overseas company. The branch is, however, still under the jurisdiction of the company's country of 

origin, but there may be a requirement to file accounts with the UK's Registrar of Companies if this is a requirement in 

the jurisdiction of the foreign company. 

 

 
Do you use the Societas Europaea Regulation and/or the European Cooperative status to perform transfer of 

registered office? 

 
As mentioned above, only SEs and SCEs can transfer their registered office to or from the UK. 

 

As at 31 March 2011, there were 23 SEs registered with the Registrar of Companies. There are no available statistics for 

SCEs. 
 

 
What could be the disadvantages of an active legislative approach? 

 
 

The disadvantages of an active legislative approach for cross-border transfers include the following: 
 

- a transfer of seat could be used to avoid more burdensome jurisdictions, and that could lead to companies 

transferring out of the UK or attracting more companies to the UK; 
 

- there might be insufficient protection for creditors, employees and other stakeholders, as they could be based in 

one country, but with the company itself being governed by a separate country. UK law would not be able to 

protect the rights of the stakeholders located in other countries; 
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-             there might be insufficient protection for minority shareholders; 
 

-             there may be legal uncertainty for third parties, such as suppliers and customers; 
 

- a company with a registered office in the UK may trade in another country and be subject to tax in that state and 

not in the UK; and 
 

- it is difficult to enforce legal proceedings against officers of a company for non-compliance with UK law if they 

are resident outside the UK. 
 

 
What could be the minimum aims of an active legislative approach? 

 

 
The minimum aims of an active legislative approach could be to: 

 

-             facilitate the single market in accordance with Article 43 of the EC Treaty; 
 

-             make it simple for small businesses to transfer their seat; currently, only SEs are able to do so and they are the 

European equivalent of a public limited company; 
 

- consolidate the two inconsistent principles which exist (ie the 'incorporation principle' and the 'real seat 

principle'). An example is when a German company moves to the UK. Germany adopts the 'real seat principle', 

which means that a company can only be governed by German jurisdiction if it has its central 

administration/management in Germany. If the company moves out of Germany, it is no longer recognised as a 

German company, but it cannot be recognised in the UK either, as UK adopts the 'incorporation principle'; 
 

-             provide safeguards to stakeholders and shareholders; 
 

- reduce costs, as it is expensive and cumbersome to dissolve a company in one country and incorporate a new 

company in another country; 
 

-             increase transparency, flexibility and uniformity, as there will be improved information exchange; and 
 

-             facilitate a less complex system for takeovers. 
 

 
 

Has your jurisdiction adopted a policy aiming at attracting foreign companies? 
 

 
 

UK law allows for non-EU companies to register a branch in the UK, but this is not a transfer of seat. 
 

 
 

Has your jurisdiction adopted legislative or equivalent measures aiming at preventing (as far as compatible with 

national EU or international rules) local companies from transferring their seat abroad? 

 
Companies incorporated in the UK cannot move their registered office to any other country (whether a member state of 

the EU or otherwise), without first dissolving the UK company and then incorporating a new company abroad. However, 

companies incorporated in the UK may be recognised under the jurisdiction of countries that have adopted the 'real seat 

principle'. This means that if the central administrative/management functions of a UK company are located in, for 

example, Germany, the company will be recognised under German law. 



 

 

 
 

 
 

 
De : Linden André [mailto:a.linden@liedekerke.com] 

Envoyé : mercredi 26 septembre 2012 08:59 

À : Catherine Cathiard; Malherbe Philippe 

Objet : RE: EU cross-border transfer of registered office (Belgium) 

 
Dear Catherine, 

 
Thank you for your email of 24 September. 

 
Philippe and I discussed with issue. Please find enclosed our answers to your questions. 

If you have any further questions, please let us know. 

Kind regards, 
 
 

André Linden 

Avocat – Partner 
 
 

boulevard de l’Empereur 3 Keizerslaan   B-1000 Brussels 

T: +32(0)2 551 14 84 /30 

F: +32(0)2 512 66 45 

E:  a.linden@liedekerke.com 

www.liedekerke.com 
 

 
 
 

Question 1: Which international private law theory your Member State follows: 
does it follow the incorporation theory, the real seat theory ? or is it a mixed 
system? Please find a definition of the real seat theory and the incorporation theory below. 

 
Real seat theory:               The theory which determines the applicable company law by 

reference to the country in which the company has its actual 
real seat (head office, headquarters). The connecting factor 
being the actual corporate seat. 

Incorporation theory:       This theory determines the applicable company law by 
reference to the Member State country in which the company 

was incorporated (and registered with the national business 
register operated by the Member State according to the 1st 
Company Law Directive), the connecting factor being the 
Member State of incorporation. Ex : UK. 

 
 

Answer :  Real seat theory 
 
 

Belgium applies the real seat theory. The application of the real seat theory is confirmed in 

Article 110, section 1 of the Belgian Code on Private International Law (“BCPIL”). The said 
article provides that legal persons are governed by the law of the state on whose territory 
since the time of incorporation the principal establishment is located (“real seat theory”). To 
determine the principal establishment of a company, article 4, §3 BCPIL sets forth, in 
descending order,  the following criteria : (a) the centre of management, (b) the centre of 
business or activities and (c) the seat specified in the articles of association. 

 
However, to take account of these countries that apply the incorporation theory, and thus do 
not subject to its company laws foreign companies that are established on its territory, the 

BCPIL adds that only if the foreign conflict of law rules refer to the laws of the State under 
which a legal person has been incorporated, the latter law will apply. 

mailto:linden@liedekerke.com
mailto:a.linden@liedekerke.com
http://www.liedekerke.com/


 

 

 
 
 
 

 
Question 2: Could you please specify whether your jurisdiction allows cross-border 
transfers of the registered office of companies ? 

[ ]     does not allow 

[X ]     allows this operation based on specific legislation regulating seat transfers 

[  ]     allows this operation but not based on specific legislation 

 
Answer :   This matter is governed by article 112 of the BCPIL. 

 
The first paragraph of the said article sets forth the principle that the transfer of a company’s 
principal establishment from one state to another only occurs without discontinuity of legal 
personality when this transfer occurs in compliance with the conditions under which the laws 
of the States concerned authorise such transfer.  Belgian case law is settled that whenever a 
Belgian company transfers  its registered office from Belgium to another State, legal 

personality is not, at least from a Belgian law point of view, affected. 

 
The second paragraph of article 112 BCPIL provides that  whenever a company moves its 
registered office to the territory of another State, the company shall be governed by the 
laws of that state from the moment its registered office has been transferred. This rule also 
confirms earlier case law of the Belgian Supreme Court. 



 

 

De : Ribanchova Silvia [mailto:S.Ribanchova@schoenherr.eu] 

Envoyé : mercredi 26 septembre 2012 12:05 

À : Catherine Cathiard 

Cc : Stoyanova Kristina; Stoyanov Ilko; Doytchinova Alexandra 

Objet : Bulgaria 

 
Dear Catherine, 

 
Please find below the answers to the questions raised in your email of 24 September. The 
answers are incorporated under the respective questions in red color. 

 

 
Question 1: Which international private law theory your Member State follows: 

does it follow the incorporation theory, the real seat theory? or is it a mixed 

system? Please find a definition of the real seat theory and the incorporation theory 

below. 
 

 
 

Real seat theory: The theory which determines the applicable company law by 

reference to the country in which the company has its actual 

real seat (head office, headquarters). The connecting factor 

being the actual corporate seat. 

Incorporation theory: This  theory  determines  the  applicable  company  law  by 

reference  to  the  Member  State  country  in  which  the 

company was incorporated (and registered with the national 

business register operated by the Member State according to 

the 1st Company Law Directive), the connecting factor being 

the Member State of incorporation. Ex : UK. 

 

Answer to question 1: Bulgarian law follows the incorporation theory. The Bulgarian 

International Private Law Code determines the applicable law by reference to the country 

in  which  the  company  is  incorporated  (i.e.,  registered  with  the  national  business 

register). In case no registration with a national business register is required for the 

incorporation of the company or the company is registered with the business registers in 

two or more Member States, the applicable law would be the law of the Member State in 

which the company has its seat according to the articles of association. 

 
Question 2: Could you please specify whether your jurisdiction allows cross- 
border transfers of the registered office of companies ? 

 
[x] does not allow 

[ ] allows this operation based on specific legislation regulating seat transfers 

[ ] allows this operation but not based on specific legislation 
 

 
 

Answer  to  question  2:  Bulgarian  international  private law  stipulates  the  general 

principle that the transfer of the registered office/seat of a company from Bulgaria into 

another country is valid only if it has been performed in compliance with the law of that 

other country. However, Bulgarian law does not provide for any explicit regulations 

concerning cross-border transfer of registered office/seat of companies from another 

country into Bulgaria except for cross-border transfers of registered office/seat of an 

European Economic Interest Grouping (EEIG), Societas Europaea (SE) and European 

cooperative society (ECS). Further, no relevant administrative or court practice exists. 
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The implementation of a cross-border transfer of registered office/seat from another 
country into Bulgaria may also be practically impossible in view of the absence of an 

explicit legal  regulation and  procedures relating  to  the  registration of  cross-border 

transfers with the Bulgarian commercial register (e.g., application forms, legal ground for 

the registration, etc.). It should be noted that such regulation and procedures are 

introduced in respect of legal entities incorporated on the grounds of European secondary 

law (i.e., EEIG, SE, ECS). 
 
Note: Practically, if a company with seat in another Member State intends to transfer its 

seat/business in Bulgaria, incorporation of a new company under Bulgarian law would be 

necessary (and possibly a cross-border merger of the company with seat in the other 

Member State into the newly incorporated company with seat in Bulgaria). 

 
We remain at your disposal for any additional questions. 

 

 
Best regards, 

Silvia / Kristina 

 
silvia ribanchova 
associate 

 
 

schoenherr 
BG-1000 sofia, alabin 56 
t: +359 2 933 10 03, m: +359 888 48 41 12, f: +359 2 986 11 05 
s.ribanchova@schoenherr.eu 
www.schoenherr.eu 

mailto:s.ribanchova@schoenherr.eu
http://www.schoenherr.eu/


 

 

Dear Catherine, 
 
 
 
 

Please find below answers to your questions in respect of Denmark: 
 
 
 
 

Question 1: Incorporation theory. 
 
 
 
 

Question 2: Does not allow. 
 
 
 
 

Thank you and kind regards, 
Niels Bang 
Partner 

 
 
 

 
H. C. Andersens Boulevard 12, 1553 Copenhagen V, Denmark 



 

 

De : Piret Jesse [mailto:Piret.Jesse@tgslegal.com] 

Envoyé : mercredi 26 septembre 2012 06:28 

À : Catherine Cathiard 
Cc : Andra Rubene; Renata Damanskyte 

Objet : EU cross-border transfer of registered office (Estonia, Latvia, Lithuania) 

 
Dear Catherine, 

 
please find below the answers to your questions presented in the frame of the study “Assessing the 
legal effects that can be expected from the requested legislative measure” for Estonia, Latvia and 
Lithuania. 

 
1.  Estonia 

 

Question 1: Which international private law theory your Member State follows: does it 
follow the incorporation theory, the real seat theory? or is it a mixed system? 

 
Estonia follows the incorporation theory. 

 
Question 2: Could you please specify whether your jurisdiction allows cross-border 
transfers of the registered office of companies? 

 
[X] does not allow 
[ ] allows this operation based on specific legislation regulating seat transfers 

[ ] allows this operation but not based on specific legislation 

 
2.  Latvia 

 

Question 1: Which international private law theory your Member State follows: does it 
follow the incorporation theory, the real seat theory? or is it a mixed system? 

 
Latvia follows the incorporation theory. 

 
Question 2: Could you please specify whether your jurisdiction allows cross-border 

transfers of the registered office of companies? 
 
[X] does not allow 
[ ] allows this operation based on specific legislation regulating seat transfers 

[ ] allows this operation but not based on specific legislation 

 
3.  Lithuania 

 
Question 1: Which international private law theory your Member State follows: does it 
follow the incorporation theory, the real seat theory? or is it a mixed system? 

 
Lithuania follows incorporation theory. However one exception indicated in the Civil Code of the 
Republic of Lithuania with regard to real set theory should be mentioned: if the procedure of 
incorporation a foreign legal entity has been violated, its civil capacity shall be determined by the 

law of the state of its actual functioning. 
 
Question 2: Could you please specify whether your jurisdiction allows cross-border 
transfers of the registered office of companies? 

 
[X] does not allow (except for a European Company and European Cooperative Society) 

[ ] allows this operation based on specific legislation regulating seat transfers 

[ ] allows this operation but not based on specific legislation 

 
Please feel free to contact us, should you have any further queries. 

Kindest Regards 

 
Piret Jesse 
Attorney at Law 

mailto:Jesse@tgslegal.com


 

 

 
 

 
Roosikrantsi 2, 10119 Tallinn, Estonia 
Phone +372 611 0900, Fax +372 611 0911, Mobile +372 52 18 959 

E-mail: piret.jesse@tgslegal.com 
www.tarkgruntesutkiene.com 

 
 

Tark Grunte Sutkiene is a full service business law firm in Estonia, Latvia and Lithuania. Tark 

Grunte Sutkiene is in strategic cooperation with law firm Vlasova, Mikhel & Partners in Belarus 

mailto:nimi.perenimi@tgslegal.com
mailto:nimi.perenimi@tgslegal.com
http://www.tarkgruntesutkiene.com/eng


 

 

De:                                 Marko Vuori [Marko.Vuori@krogerus.com] 

Envoyé:                          mardi 25 septembre 2012 15:29 

À:                                   Catherine Cathiard 
Objet:                            RE: EU cross-border transfer of registered office (Finland) 

 
Dear Catherina, 

 
referring to your e-mail, please find my answers below: 

 
Question 1: The Finnish company law follows the incorporation theory, i.e. the Finnish company 
law provisions are applicable to the companies which have been registered here in Finland. 

 
Question 2: [x] allows this operation based on specific legislation regulating seat transfers. 

 
As mentioned above in connection with Question 1, the registration state of the 

company is decisive when considering the applicability of the Finnish company law 
provisions. All Finnish entities shall have domicile (i.e. registered office as far as I 
understand the meaning of this definition) specified in the Articles of Association, in 

the partnership agreement, in the cooperative by-laws etc. which shall be a 
municipality in Finland. In addition each Finnish entity shall have an postal/street 
address to be entered with the Finnish Trade Register. This address (or addresses) 
needs to locate in Finland. 

 
The Finnish European Companies Act (742/2004) contains provisions regarding the 

transfer of domicile of the European Company (SE) into another state. In addition 
the Finnish Companies Act contains provisions pursuant to which the Finnish Limited 
Liability Company may participate cross-border merger or cross-border demerger 
even though this does not mean the transfer of the domicile as such. Therefore 
European  Company  (Societas  Europaea)  is  the  only  company  form  which  may 
transfer its domicile to another state according to the Finnish legislation. 

 
Further it should be noted that according to the Finnish company law the actual 
operations (or the place of central administration) of the company don't necessarily 

need to have any actual relation to the domicile of the company (even though there 

usually is at least some kind of connection). 
 

However, the Finnish company law provisions do not contain provisions regarding 
the location of headquarters, or specific definition regarding the head office or 
central administration etc. of the Finnish companies. Thus the Board of Directors (or 
other decision-making body), management team etc. of the company may locate 
outside of Finland. In that case, it is possible that tax treaties concluded by Finland 
require Finland to treat these companies as non residents for tax purposes. 

 
Should you have any further questions, please do not hesitate to contact me. 

Best regards, 

Marko 
 
Marko Vuori 

Partner 

 
KROGERUS 
P.O. Box 533 (Unioninkatu 22) 

FI-00101 Helsinki, Finland 
www.krogerus.com 

 

Direct +358 (0)29 000 6224 
Mobile +358 (0)50 553 5174 

Tel. +358 (0)29 000 6200 

Fax +358 (0)29 000 6201 

mailto:Vuori@krogerus.com
http://www.krogerus.com/


 

 

De:                                 Skolarikou, Athina [a.skolarikou@Zeya.com] 

Envoyé:                          lundi 1 octobre 2012 12:27 

À:                                   Catherine Cathiard 
Cc:                                  Pournara, Julia; Papadaki, Artemisia; Vlachos, Sotiris 

Objet:                            EU cross-border transfer of registered office (Greece) 

 
Dear Catherine, 

 
Please see our reply regarding Greece under your respective questions in blue font below. 

 
 
Question 1: Which international private law theory your Member State follows: does it 
follow the incorporation theory, the real seat theory ? or is it a mixed system? 

 
Pursuant to the relevant provision of the Greek Civil Code (“GCC”), in article 10, the capacity of 
legal entities is governed by the law of the “seat” thereof, without distinguishing between real seat 

and seat of incorporation. As interpreted by jurisprudence and legal theory the above provision was 

perceived to reflect the real seat theory, i.e. of the place wherefrom the company is managed. 
However there are exceptions to above rule, namely: 

 
(a) Recently and in light of the jurisprudence of the European Court of Justice, it is accepted, 

both in theory and in practice, that in light of Articles 49 and 54 of the TFEU Treaty the 
incorporation theory must rather be followed for companies incorporated within the EU, 
although jurisprudence has been reluctant to proclaim so expressis verbis. 

(b) The incorporation theory applies in regard to companies incorporated under the laws of the 

United States (Law 2893/1954) and on foreign shipping companies of Greek interests (Law 

791/1978). 

 
Question 2: Could you please specify whether your jurisdiction allows cross-border 
transfers of the registered office of companies ? 

 
[ ] does not allow 
[ ] allows this operation based on specific legislation regulating seat transfers 

[x] allows this operation but not based on specific legislation* 

 
* There is reference in Law 2190/1920, on Societes Anonymes, only with respect to the corporate 
approvals involved, but does not provide for the specific procedure of a cross-border transfer of 
seat. 

 
Kind regards, 

 
Athina Skolarikou / Sotiris Vlachos 

 
Zepos & Yannopoulos 
75, Katehaki & Kifissias Ave. 

115 25 Athens, Greece 

Switchboard: (+30) 210 6967 000 

Direct: (+30) 210 6967 091 

Fax : (+30) 210 6994 640 

e-mail: a.skolarikou@zeya.com 
www.zeya.com 

mailto:skolarikou@Zeya.com
mailto:a.skolarikou@zeya.com
http://www.zeya.com/


 

 

De:                                          Hetenyi Kinga [K.Hetenyi@schoenherr.eu] 
Envoyé:                                 mardi 25 septembre 2012 12:26 
À:                                            Catherine Cathiard 
Cc:                                          Frotz Stephan 
Objet:                                    RE: EU cross-border transfer of registered office (Hungary) 

 
Dear Catherine, 

 
Hungary follows the incorporation theory. 

 
The answer to your second question is that, until recently, Hungarian did not allow for 

cross-border transfers. However, there has been a case which was referred to the ECJ 

and resulted in a decision requiring Hungary to allow for such transfer. Please see a 

summary of the ECJ decision prepared by our Austrian colleagues, at the following link: 

http://www.schoenherr.eu/news-publications/legal-insights/eu-ecj-rules-on-cross- 
border-conversions. 

 
I hope this is of assistance to you. Please let us know if you need further help. 

Kind regards 

kinga hetényi 
attorney/managing partner (budapest) 

 

schoenherr 
 

hetényi attorneys at law 
H-1024 budapest, buday lászló u. 12. 
t: +36 1 345 8778, m: +36 70 708 66 40, f: +36 1 345 8777 
k.hetenyi@schoenherr.eu 

mailto:Hetenyi@schoenherr.eu
http://www.schoenherr.eu/news-publications/legal-insights/eu-ecj-rules-on-cross-border-conversions
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De : Jeanette Ciantar [mailto:Jeanette.Ciantar@fenlex.com] 

Envoyé : mercredi 3 octobre 2012 09:45 

À : Catherine Cathiard 

Cc : Ann Fenech; Nicolai Vella Falzon 

Objet : RE: EU cross-border transfer of registered office (Malte) 

 
Please find a reply to your queries below: 

 
Question 1: Which international private law theory your Member State follows: 

does it follow the incorporation theory, the real seat theory ? or is it a mixed 

system? Please find a definition of the real seat theory and the incorporation theory 

below. 

 
1.   In relation to Question 1, Maltese company law follows the Incorporation Theory in 

terms of which the applicable law is determined according to the place in which the 

company is incorporated. 

 
Question 2: Could you please specify whether your jurisdiction allows cross- 

border transfers of the registered office of companies ? 

 
2.   In  relation  to  Question  2,  Maltese  law  does  allow  cross-border  transfers  of  the 

registered office of companies and this in terms of specific legislation relating to seat 

transfers. This is regulated in terms of the Continuation of Companies Regulations (S.L. 

386.05 of the Laws of Malta), which regulates the manner in which a foreign company 

may request the Registrar of Companies in Malta to be registered as being continued 

in Malta under the Companies Act; and also vice versa, that is, the manner in which a 

Maltese  company  may  apply  to  the  proper  authority  of  another  country  or 

jurisdiction  to  have  the  company  registered  as  continued  as  if  it  had  been 

incorporated under the laws of that other country or jurisdiction. 

 
Whilst we trust that the above may be of assistance in relation to the compilation of your 

report, we shall remain available should you require any further assistance or clarification. 

 
With kind regards, 

Jeanette. 

Jeanette Ciantar 

Associate 

 

 
 

Fenech & Fenech Advocates 

198, Old Bakery Street, Valletta VLT1455, Malta |  www.fenechlaw.com 

T: +356 21 241 232 | F: +356 25 990 641 |  Jeanette.Ciantar@fenlex.com 

mailto:Ciantar@fenlex.com
http://www.fenechlaw.com/
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Dear Catherine, 
 
 
 
 

Please see below answers to your questions. 

 
1.  Polish law follows mixed theory (the seat theory is a general rule and incorporation theory is applied 

when law of country determined by the seat theory refers to incorporation theory). However, the Polish 
law does not provide whether it is the real seat or registered seat of a company. 

 
2.  Polish law does not prohibit a cross-border transfer of registered office of companies. However, 

resolution of shareholders on cross-border transfer of registered office of the Polish company results in 
liquidation of such company. 

 
 
 
 

Best regards, 
 
 
 
 

Krzysztof Leśniak 
 
 
 
 
 
 
 

krzysztof leśniak 

associate 

 

schoenherr 



 

 

De : Inês Gomes Ferreira [mailto:igf@vda.pt] 

Envoyé : mercredi 26 septembre 2012 20:58 

À : Catherine Cathiard 
Cc : Paulo Olavo Cunha; Helena Vaz Pinto 

Objet : RE: EU cross-border transfer of registered office (Portugal) 

 
Dear Catherine, 

 
Please find below the answers to your latest request: 

 
Question 1 

 

Portugal follows the real seat theory. 

According to the Portuguese Companies Code (“PCC”) the applicable company law is determined by 

reference to the country in which the company has its actual real seat (head office, headquarters), 
and where its management is carried out. 
This rule has the following specifications: 

A company that has its registered office in Portugal (and its real seat in another country) is not 

allowed to invoke the law of its real seat against third parties. 
Companies which transfer their real seat to Portugal shall retain their legal personality, if permitted 
to do so under the law by which they are governed. However, their articles of association must be 

in accordance with the Portuguese Law. 
 
 
Question 2: 

 

Portugal allows cross-border transfers of the registered office of a company but not based on 
specific legislation. 

 
What the PCC specifically allows are cross-border transfers of the real seat of a company 
(maintaining its legal personality, but with the change of its lex societatis), provided that the laws 
of the other country to which the registered office is transferred allows such transfer. 
PCC establishes that the decision to transfer the registered office must comply with the 

requirements for the amendment of a company’s articles of association, and under no 

circumstances shall such decision be adopted by less than 75% of the votes corresponding to the 
company’s share capital. Shareholders who did not vote in favour of this resolution are allowed to 
withdraw from the company. 

 
Although not expressly foreseen in Portuguese law, it is generally accepted by authors that cross- 
border transfers of the registered office of a company shall be subject to the same requirements of 
cross-border transfer of the real seat. 

 
 
I hope this serves your purpose at the moment. However, please do not hesitate to contact me, if 
you have any further question or if you need a more detailed answer. 

 
Inês 

 
 
Inês Gomes Ferreira 

Vieira de Almeida & Associados 

Tel.: (+351) 21 311 3400 

Fax: (+351) 21 354 8939 

 

 
 
 
 

 
Av. Duarte Pacheco, 26 

1070 - 110 Lisboa - Portugal 

www.vda.pt 

mailto:mailto:igf@vda.pt
http://www.vda.pt/


 

 

De : Buzdugan Carmen [mailto:C.Buzdugan@schoenherr.eu] 

Envoyé : mercredi 3 octobre 2012 10:11 

À : Catherine Cathiard 

Cc : stagiaire CCT 

Objet : RE: EU cross-border transfer of registered office (Romania) 

 
Dear Catherine, 

 
Please find my answers inserted in your e-mail below (blue color). Kindly let me know in 

case you need more details. 
 
Question 1: Which international private law theory your Member State follows: 

does it follow the incorporation theory, the real seat theory ? or is it a mixed 

system? 

 
Romania follows the real seat theory. According to this theory also regulated in art. 1 

para. 2 Law 31/1990 on trade companies (Romanian company law), a company with its 

corporate seat in Romania is Romanian legal entity. An exception from this provision is 

the societas europaea. 
 

 
 
Question 2: Could you please specify whether your jurisdiction allows cross- 

border transfers of the registered office of companies ? 

 
[X]    does not allow (excepting the societas europaea) 

[ ]     allows this operation based on specific legislation regulating seat transfers 

[ ]    allows this operation but not based on specific legislation 
 
 
Kind regards, 

Carmen 

carmen buzdugan 

attorney at law 

schoenherr 

 

schoenherr si asociatii sca / schoenherr attorneys at law 
RO-010413 bucharest, 30 dacia blvd, sector 1 
t: t: +40 21 319 67 90, f: f: +40 21 319 67 91 
c.buzdugan@schoenherr.eu 
www.schoenherr.eu 

 

home advantage in central europe: austria - bulgaria - croatia - czech republic - european union - hungary - 
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De:                                 Steinecker Juraj [J.Steinecker@schoenherr.eu] 

Envoyé:                          mardi 25 septembre 2012 17:18 

À:                                   Catherine Cathiard 
Cc:                                  Mikus Michal; Stangl Lutz Gudrun 

Objet:                            RE: EU cross-border transfer of registered office (Slovakia) 
 

 
Dear Catherine, 

 
Thank you for your email. Below please find short answers to your questions raised in your e-mail: 

 
Question 1: Which international private law theory your Member State follows: does it 
follow the incorporation theory, the real seat theory ? or is it a mixed system? 

 
Slovak Republic follows the incorporation theory. In accordance with Section 22 of the Slovak 
Commercial Code, the Slovak legal system shall accept the legal capacity of foreign legal entities 
pursuant to the law, under which such a legal entity was established. The law, under which the 

foreign entity was established, shall also govern its internal relations and the liability of its 

partners, members or shareholders for the entity’s obligations. 

 
Question  2:  Could  you  please  specify  whether  your  jurisdiction  allows  cross-border 
transfers of the registered office of companies ? 

 
     allows this operation but not based on specific legislation 

 
In accordance with Section 26 (1) of the Slovak Commercial Code, foreign legal entity established 

to conduct business may transfer its registered office from abroad to the territory of the Slovak 
Republic, if so provided by the law of the European Communities, or provided this is admissible 
under international treaties binding upon the Slovak Republic. The same applies to the transfer of 
the registered office of a Slovak legal entity to abroad. Please note, however, that there is no 
established practice in Slovakia for cross-border transfers of the registered office of companies to 
Slovakia. Legal commentaries on this also vary. 

Should you have any questions or comments, please do not hesitate to contact us. 

Best regards, 

Juraj 
 
 
 
juraj steinecker 

attorney at law 

schoenherr 

schönherr rechtsanwälte gmbh o.z.* / schoenherr attorneys at law 

SK-811 06 bratislava, nám. 1. mája 18 (park one) 

t: +421 2 57100701, f: +421 2 57100702 

j.steinecker@schoenherr.eu 
www.schoenherr.eu 
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ANNEX 7 
 
 
 
 

The Swiss system 
 

 
(available in electronic format only) 



 
 

3 
Article 123 CRO. 

1 

 

 

 

CROSS-BORDER TRANSFER OF COMPANY SEAT 
 

 
 

Questionnaire to SWITZERLAND 
 
Contributor: HOMBURGER AG 

 

 
 
 
1. Is there any legislation governing cross-border transfer of company seat 

in your jurisdiction (transfer of a company from one canton to another 

canton by way of “transformation”)? 
 
 

     [ ] Yes 

     [X] No 
 

 
If no, explain in maximum 5.000 words 

 

 
     Why? 

 
 

Swiss corporate law is governed by federal law, and not cantonal law.  There are 

therefore no special transformation rules.  A change of the corporate seat from 

one canton to another canton only requires a change to the company's 

organizational documents, in particular the articles of association.1
 

 

 
  Do  you  have/use  alternative  means  of  reaching  cross-border  mobility  of 

companies? 
 

 
Yes, please see the explanations above. 

 
 

     Is there any economic problem? Any other problem? 
 
 

No, see the explanations above. 
 
 

  What tax implications for conducting a transfer of corporate seat (for both CIT and 

registration duties purposes)? Is a cross-Cantons merger more efficient to achieve 

such transfer? 
 

 
The transfer of the corporate seat from one canton to another canton does not 

have any adverse Swiss tax consequences2 (apart from minimal duties levied by 

the respective commercial registers).3
 

 
If yes, in maximum 10.000 words: 

 
1 

Article 123 of the federal ordinance on the commercial register (CRO). 
2 

Article 24 para. 2 lit. b StHG; Peter Locher, ASA 65 (1996/97), P. 629; Markus Reich, Steuerrecht, 2. ed., 
Zürich/Basel/Genf 2012, §21 N 11, 13. 



 
 

8 
Article 126 CRO. 

2 

 

 

 
  Explain  under  which  conditions?  do  you  have  special  provisions  regarding 

protection of stakeholders? 

  Is there a possibility for the registered office (company seat) and the head office 

to be in different cantons/ or outside Switzerland? 

     Do you have identified special difficulties? 

  What tax implications for conducting a transfer of corporate seat (for both CIT and 

registration duties purposes)? Is a cross-Cantons merger more efficient to achieve 

such transfer? 

 

 
2. Is  there  any  legislation  in  your  jurisdiction  governing  cross-border 

transfer of company seat allowing the registration of companies coming 

from foreign jurisdictions? 
 
 

     [X] Yes, please explain 

     [ ] No 
 
 
 
 

Under Switzerland's Federal Act of Private International Law (article 161),4  a 

foreign  company  may,  without  liquidation  and  reincorporation, by  way  of  a 

continuation submit itself subject to Swiss law provided this is permissible under 

the law of the jurisdiction it had previously been subject to.5 The foreign company 

must satisfy the requirements stipulated by the applicable law and must be able 

to adapt to one of the organizational forms of Swiss law.6 The Federal Council may 

in  addition authorize the  submission to  Swiss  law  even  if  the  requirements 

stipulated by the foreign law are not satisfied, particularly if significant Swiss 

interests are involved.7 

 
 
 

Procedural Overview 
 
 

The  migration  procedure  (as  provided  for  in  the  Federal  Ordinance  on  the 

Commercial Register (CRO)) is as follows:8
 

 

 

― Obtaining a certified and apostilled excerpt from the competent commercial 

register or an equivalent document, such as a certificate of incorporation, 

proving the existence of the company; 
 
 

4 
See also Article 126 CRO. 

5 
Markus Weidmann, Immigration von Kapitalgesellschaften in die Schweiz, IFF Forum für Steuerrecht 2010, P. 

4; BSK IPRG-Girsberger/Rodriguez, 2. Ed., Basel 2007, Art. 161 N 4; Vischer, Zürcher Kommentar zum IPRG, 2. 
Ed., Zürich 2004, Art. 161 N 8. 
6 

BSK IPRG-Girsberger/Rodriguez (Fn 5), Art. 161 N 5 ff.; ZK-Vischer (Fn 5), Art. 161 N 9 f.; Weidmann (Fn 5), P. 
4. 
7 

Botschaft IPRG, Ziff. 296; ZK-Vischer (Fn 5), Art. 161 N 11 f.; BSK IPRG-Girsberger/Rodriguez (Fn 5), Art. 161 N 
13 f. 



 
 

3 

 

 

 
― obtaining a certified and apostilled "Memorandum of Association", "Articles 

of Association", or similar document; 
 

 
― obtaining resolutions by the competent bodies (e.g., board of directors, 

general meeting of shareholders) on the de-registration of the company 

from the foreign jurisdiction and registration in Switzerland, all in 

accordance with applicable foreign law and the organizational documents; 
 

 
― obtaining from the Swiss Institute of Comparative Law a confirmation that 

the laws of the applicable foreign jurisdiction permit a transfer of the 

corporate seat of the company to Switzerland, without liquidation and 

reincorporation; 
 

 
― obtaining from the Swiss Institute of Comparative Law a confirmation that 

the current legal form of the company may be adapted to a organizational 

form permissible under Swiss law; 
 

 
― obtaining a confirmation by the competent body of the company that the 

center of activity of the company to be redomiciled has been transferred to 

Switzerland; 
 

 
― obtaining a confirmation by the competent body of the company that the 

company has been adapted to the laws of Switzerland.  This will generally 

be evidenced through resolutions of the general meeting of shareholders 

(or equivalent body), whereby the meeting is held pursuant to Swiss law 

and recorded in a Swiss public deed; 
 

 
―         adoption of new Articles of Association; 

 

 
― in case of corporations or similar companies, obtaining a confirmation from 

a licensed expert auditor within the meaning of the Federal Act on the 

Oversight of Auditors of December 16, 2005 that the company's capital is 

covered in accordance with the requirements of Swiss law; and 
 

 
― submission of  an  application to,  and  registration with,  the competent 

commercial register. 
 

 

Special requirements apply to companies owning real estate in Switzerland. 
 
 

Tax Aspects: 
 
 

The transfer of the seat of a company moving from a foreign jurisdiction to 

Switzerland does not trigger any Swiss tax consequences in general.9   However, 
 

 
 

9 
Andreas Helbling, Internationale Sitzverlegungen und Umstrukturierungen von Kapitalgesellschaften im 

schweizerischen Gewinnsteuerrecht, Zürich/Basel/Genf 2010, §7 N 220 ff., 224. 
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1% issuance stamp duty may be levied on nominal capital created in the year 

before the transfer (abuse of law concept). 
 

 
 
3. You mentioned that in the last few years there have been a number of 

relatively large (mainly public) companies that have moved their 

corporate seats from a foreign jurisdiction to Switzerland (for example, 

Tyco International, Transocean Ltd., Noble Corporation, Weatherford 

International, Garmin Ltd., Foster Wheeler Ltd., Shire plc or Ineos) 
 

     What lessons could be drawn from these precedents? 
 
 
 

All of the "redomestications" you are referring to related to companies listed on a 

U.S. stock exchange, but incorporated under the laws of Caribbean Islands such 

as the Cayman Islands or Bermuda.10   These transactions were, to a large extent, 

implemented through schemes of arrangements.11  Many of them used a structure 

similar to a reverse triangular merger, where the company to be redomesticated 

(RedomCo) incorporated a direct subsidiary in Switzerland (SwissCo), and an 

indirect subsidiary (directly held by SwissCo) (MergerCo) in the same jurisdiction 

as RedomCo.   RedomCo then merges with MergerCo, with RedomCo being the 

surviving entity, and SwissCo issues new shares to the RedomCo shareholders in 

exchange for  a  contribution of  their  RedomCo shares.12      From  a  Swiss law 

perspective, this structure has several advantages over a change of the corporate 

seat pursuant to Switzerland's Federal Act of Private International Law.13    These 

advantages are: 

 

 
― Creation of considerable additional paid-in capital reserves in connection 

with the share issuance by SwissCo against the contribution in kind of the 

RedomCo shares.14     Distributions of existing reserves as well as future 

profits  are  subject  to  a  35%  dividend  withholding  tax 

(Verrechnungssteuer)  in   Switzerland  unless   they   are   classified  as 

additional paid-in capital reserves (Kapitaleinlagereserven). In order to 

create as much additional paid-in capital reserves upon immigration as 

possible (to enable withholding tax-free distributions in the future), the 

immigration is performed as a quasi-merger. If the immigration is 

structured as quasi-merger, additional paid-in capital reserves in the 

amount of the market capitalization of the company at the time of 

immigration can be created (allowing for withholding tax free distributions 

for many years to come). 
 

10 
Heinz Schärer/David Oser, Redomicilation Transactions, in: Rudolf Tschäni (Hrsg.), Mergers & Acquisitions 

XIV, Zürich/Basel/Genf, 2012, P. 71 f. 
11 

Schärer/Oser (Fn 11), P. 76, 81 ff. 
12 

Von der Crone/Gersbach/Kessler/Dietrich/Berlinger, Das Fusionsgesetz, Zürich 2004, N 109; Schärer/Oser (Fn 
11), P. 77 ff. 
13 

Von der Crone/Gersbach/Kessler/Dietrich/Berlinger (Fn 13), N 109. 
14 

Schärer/Oser (Fn 11), P. 80. 



 
 

5 

 

 

 
― The existing company is not moved to a new jurisdiction, but instead a 

new holding structure is put in place.15    From a Swiss (tax) perspective, 

this has advantages in particular if the existing company had issued debt.16
 

If the debt issuer were to become a Swiss company, this could trigger 

adverse tax consequences, in particular withholding tax. 
 

 
We believe the scheme of arrangement structure, which is available in the UK and 

related common law jurisdictions, is very flexible, in particular compared to the 

relatively rigid system available under the Swiss Federal Act of Private 

International Law.    We  recommend that  this  instrument be  also  taken  into 

consideration in connection with the adoption of new legislation or directives. 

 
4. Did you experienced the transfer of company seats from Switzerland to a 

foreign jurisdiction (EU jurisdiction) 

 
     [X] Yes 

     [ ] No 
 

 
 

Yes, there were a few transfers of corporate seats from Switzerland to EU member 

countries.   Note, however, that many EU jurisdictions limit these kinds of 

transactions to transactions between EU member states. 

 
 

If yes, in maximum 10.000 words: 
 

 
  Explain  under  which  conditions?  do  you  have  special  provisions  regarding 

protection of stakeholders? 
 

 
Different structures were used.  We have seen structures that were put in place 

through a public tender offer of a new holding company, or through a change of 

the corporate seat.  The procedure is similar as for immigrations into Switzerland. 

In addition, a company that intends to move its corporate seat out of Switzerland 

must give public notice to its creditors who, under certain circumstances, may 

request security for their claims.17
 

 

 
  Is there a possibility for the registered office (company seat) and the head office 

to be in different jurisdictions? 
 

 
Yes, under Swiss (tax) laws it is possible to have the head office in Switzerland, 

even though the company is registered outside Switzerland.18     Examples are 

Glencore (Jersey company with tax seat in Switzerland) or Xstrata (UK plc with 

tax seat in Switzerland). 
 

 
15 

Reich (Fn 2), §23 N 2 ff. 
16 

Reich (Fn 2), §23 N 7 ff. 
17 

Article 271 SchKG. 
18 

Reich (Fn 2), §23 N 1 ff. 
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     Do you have identified special difficulties? 
 
 

No, other than the limitation in place in some EU jurisdiction that limits cross- 

border transfers of the corporate seat to EU jurisdictions. 

 
 

If no, explain in maximum 5.000 words 
 

 

     Why? 

  Do  you  have/use  alternative  means  of  reaching  cross-border  mobility  of 

companies? 

     Is there any economic problem? Any other problem? 
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Annex 8.4      France: Interview of COOP DE FRANCE 

Annex 8.5      Czech Republic: Interviews of stakeholders 
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Club des juristes 
 

Proposition of a 14th Directive 
 
 

 
THE EUROPEAN PARLIAMENT AND THE EUROPEAN UNION COUNCIL DIRECTIVE …/…/ 

 

of … 
 
 

 
THE EUROPEAN PARLIAMENT AND THE EUROPEAN UNION COUNCIL, 

 

Having regard to the Treaty on the Functioning of the European Union (TFEU), more particularly 
Article 352; 

 

Having regard to the proposition of the Commission; 
 

Having regard to the opinion of the European Economic and Social Committee; 

Whereas: 

(1)  The harmonious development of economic activities and the continuous but also balanced 
expansion in the European Union depend on the establishment and on the good functioning 
of a common market offering similar conditions to those of a national market; the realization 
of this single market and the intensification of its unity makes it particularly desirable, for the 
incorporated companies,  the creation of a legal framework that facilitates the adaptation of 
their activities to the economic conditions of the European Union. For that purpose, it is 
necessary that these companies have the possibility to effectively transfer their registered 
office. 

 
(2)  The cross-border transfer of a company from one Member State, under the law of which it 

was established, towards another Member State prompts a change in the applicable law, 
when the company transforms into a form of company established by the national legislation 
of the host State. This is the corollary of the freedom of establishment guaranteed by 
Articles 49 and 54 of the Treaty on the Functioning of the European Union; the ability for a 
member state to define both the connecting factors and the conditions of its preservation, 
does not justify that the Member State of constitution, by imposing the dissolution and the 
winding-up of this company, prevents it from being transformed into a form of company 
established by the legislation of the host Member State even though this last one allows it. 

 
(3)  The incorporated companies experience numerous difficulties, at legislative and 

administrative levels within the European Union, to realize cross-border transfer of the 
registered office.  Legal systems of Member States do not allow preservation of legal 
personality of the company during the cross-border transfer of their registered office inside 
the European Union.  It is thus necessary, to insure the completion and the good functioning 
of the internal market, to anticipate community provisions that would facilitate the 
realization of cross-border transfer of the registered office for incorporated companies. 

 
(4)  The objective of the considered action, which is to establish a regulation containing common 

elements applicable on transnational level, cannot be realized in a sufficient way by Member 



 
 

 

 

 

States and can thus, because of the dimensions and the effects of the considered action, be 
more efficiently executed on a community level, the European Union shall take measures 
according to the principle of subsidiarity as derived from Article 5 of the Treaty on European 
Union. According to the principle of proportionality such as stipulated by the audit article, 
the present directive does not exceed the mere “necessary measures” to reach this 
objective. 

 
(5)  The notion of incorporated company is common to all Member States and the legal system 

applicable to these companies is more complete than for partnerships. Therefore it is 
preferable to reserve the faculty of cross-border transfer of the registered office only for the 
incorporated companies as they are defined by Directive 2009/101/CE. 

 
(6)  A company created under a national legal system has only existence through the national 

legislation which determines its constitution and its functioning. The present Directive has no 
repercussion on the ability of Member States to define the connecting factor which is 
required from a company to be considered as established according to their national 
legislation. Host States are thus free to subordinate the finalization of the transfer of the 
registered office to that of the real seat, if their national law requires it for the constitution of 
companies registered on their territory. 

 
(7)  The present Directive has no incidence on the European Union and on the national legislation 

relative to investment and to free movement of capital. 

 
(8)  Transfer of the registered office is subordinated to the constitution of a transfer plan and a 

report explaining and justifying as well the legal and economic aspects of the proposed 
transfer, as the implications of the transfer for the partners, creditors and employees. 
Transfer plan and report must be available for consultation in reasonable time to all persons 
concerned. 

 
(9)  It is appropriate to organize the effects of the change in the applicable law for shares 

containing particular rights; 

 
(10) It is necessary to guarantee a level of effective protection of the partners’ and the affected 

third parties’ interests from the consequences caused by the change in the applicable 
legislation to the company operating a transfer of its registered office. This protection 
involves a legality review of the transfer by a competent authority. It is also preferable to 
determine the legal effects of the cross-border transfer for the deregistration of the 
company in the Member State of origin and for its registration in the host Member State. 

 
(11)It is necessary to protect the rights of employees in case of a cross-border transfer of the 

registered office. When employees have participative rights in the company transferring its 
head office according to the conditions determined by the present Directive, and when the 
national legislation of the host Member State does not guarantee the same level of 
participation as the one who applied in the Member State of origin, including within the 
supervisory board committees having decision-making powers, or when it does not give to 
employees of establishments of the company situated in other Member States the same 
entitlement to exercise participation rights the same as to employees situated in the 
Member State of origin, the participation of employees in the company transferring the 
registered office and their implication in the definition of these rights must be regulated. It is 



 
 

 

 

 

preferable to leave to Member States the ability not to apply the referenced measures 
relative to the participation in the case of a transfer of the registered office, as a 
consideration to the different variety of national systems on employees participation. 

 

HAVE ADOPTED THIS DIRECTIVE: 
 

Article 1 
 

SCOPE 
 

The present directive shall apply to operations of cross-border transfer of the registered office from a 
Member State to another of incorporated companies formed in accordance with the legislation of a 
Member State and having their registered office, their Central Administration or their main 
establishment inside the European Union. 

 

Article 2 
 

DEFINITIONS 
 

For the purpose of this directive: 
 

a) “registered office” means place mentioned in the memorandum or in the articles of association of 
the company and conform to the place indicated in the public register in which the company is 
registered; 

 

 
b) “real seat” means the place where the company has his Central Administration; 

 

 
c) “Member State of origin” means Member State in which the company had his registered office 
before its transfer to another Member State; 

 

 
d) “host Member State” means Member State to which the company transfers his registered office. 

 

 
e) “cross-border transfer of the registered office” means operation which consists in modifying the 
location of the registered office by moving it from the Member State of origin towards the host 
Member State, this transaction operates a changes in the national law applicable to the company. 

 

 
f) “incorporated company”, further referred to as “company”: 

 
- means a company as defined by Article 1 of Directive 2009/101/CE, 

or 

- a company with a shared capital, enjoying the legal personality, possessing a separate patrimony 
that covers alone the debts of the company and subject by its national legislation to conditions of 
guarantees such as provisioned by Directive 2009/101/CE, to protect the interests of partners and 
third parties; 



 
 

 

 

 

g) “employee participation” means, under Article 2, k of Directive 2011/86/CE, the influence of the 
body representative of the employees and/or the employees' representatives in the affairs of a 
company exercised by: 

 
-  the right to elect or appoint some of the members of the company's supervisory or administrative 
organ, 

 
or 

 
- the right to recommend and/or oppose the appointment of some or all of the members of the 
company's supervisory or administrative organ. 

 
Article 3 

 

CONDITIONS OF TRANSFER 
 

The transfer of the registered office can be subordinated by the host Member State to the transfer of 
the real seat if the national legislation requires it from companies registered on its territory. 

 
 

 
Article 4 

 
EFFECTS OF THE CROSS-BORDER TRANSFER ON THE LEGAL PERSONALITY 

 

The transfer of the registered office of a company prompts a change in the applicable law and social 
form on the day of its registration in the host Member State. This change gives rise neither to its 
winding –up nor to the creation of a new legal entity, the company maintains its legal entity. 

 
 

 
Article 5 

 

TRANSFER PLAN 
 

1. Production of a transfer plan and its content 
 

The management or board of a company planning a transfer shall be required to draw up a transfer 
plan. The plan shall cover at least: 

 

(a) the legal form, name and registered office of the company in the Member State of origin; 

(b) the envisaged legal form, name and registered office for the company in the host Member State; 

(c) the memorandum and the articles of association envisaged for the company in the host Member 
State; 

 
(d) the timetable proposed for the transfer; 

 

(e) the date from which the transactions of the company intending to transfer its registered office 
will be considered for accounting purposes as being located in the host Member State; 

 

(f) where appropriate, the new location of the central administration or the principal place of 
establishment; 



 
 

 

 

 

(g) the consequences of the transfer for the employees and the relevant measures proposed 
affecting them; 

 

(h) a description of the modalities by which the creditors and the partners opposed to the transfer 
can exercise their rights and the address where all the information concerning these modalities can 
be obtained, free of charge. 

 
2. Publicity of the transfer plan 

 

The transfer plan is published according to the applicable legislation of the Members State of origin, 
in accordance with Directive 2009/101/CE, at least a month before the general meeting of the 
partners deciding on the manner. 

 

3. Report of the management or board of the company 
 

The management or board of the company planning a transfer shall also draw up a report explaining 
and justifying the transfer’s legal and economic aspects and indicating the consequences for the 
partners, creditors and employees. 

 

4. Right to examine of partners, creditors and employees 
 

The partners, creditors and employees of the company have the right to obtain, free of charge, at 
least a month before the general meeting called to approve the transfer, the communication of the 
transfer plan and the report established according to Paragraph 3 and the modalities established by 
the Member State of origin. 

 

Article 6 
 

APPROVAL OF THE TRANSFER BY THE GENERAL MEETING 
 

1. The decision of the transfer should not intervene sooner than two months after the publication of 
the project of transfer. 

 

2. The transfer is voted by the partners following the conditions required to modify the 
memorandum by a minimum two-third majority of the expressed votes. 

 

3. The expressed votes shall not include those attached to the actions for which the shareholder did 
not take part in the decision like abstention, casting a blank ballot or invalid vote. 

 

4. However, a Member State can make provisions for that, when at least half of the capital is 
represented, a simple majority of the expressed votes indicated in Paragraph 2 is considered as 
sufficient. 

 

5. The decision of transfer of the registered office and, if necessary, the modification of the 
memorandum  resulting from it are both objects to publicity under current legislation of the Member 
State of origin, according to the Directive 2009/101/CE. 

 
 

 
Article 7 

 
VOTE OF THE SHAREHOLDERS HAVING SPECIFIC RIGHTS OVER THE COMPANY 



 
 

 

 

 

1. When there are several categories of shares, any decision of the general meeting or, according to 
the social form of the company, all of the partners consulted individually, is subordinated to the 
approval of a separate vote for each category of shares having specific rights, rights to which infringe 
the decision. 

 

2. When the decision of the general meeting or, according to the social form of the company, all of 
the partners consulted individually, requires the majority of votes planned in Article 6, Paragraphs 2 
and 3, this majority shall also be required for the separate votes of each category of shareholders 
having specific rights over the company, rights to which infringe the decision. 

 
 

 
Article 8 

 

PROTECTION OF PARTNERS OPPOSED TO THE CROSS-BORDER TRANSFER 
 

A Member State have the ability to adopt, for the companies registered on its territory, measures 
intended to guarantee an effective protection for the partners opposed to the transfer. 

 
 

 
Article 9 

 
PROVIDING NATIONAL AUTHORITIES WITH THE RIGHT TO OBJECT 

 

1. Legislation of the Member State of origin may prescribe, for the companies registered in this one, 
that the transfer of the registered office shall not become effect if, during a time limit of two months 
mentioned in Article 6, Paragraph 1, the competent authority of this State opposes to it. This 
opposition shall only be justified by public interest reasons. 

 

2. When a company is subjected to control by a national authority of financial monitoring according 
to community directives, the right to object to the transfer of the registered office also applies to this 
authority. 

 

3. The opposition aimed at Paragraphs 1 and 2 is subject to appeal in front of a judicial authority. 
 

Article 10 
 

LEGALITY REVIEW OF THE TRANSFER 
 

In the Member State of origin, the competent authority shall issue a certificate conclusively declaring 
that all the acts and formalities required have been completed before the transfer. 

 
 

 
Article 11 

 

REGISTRATION IN THE HOST MEMBER STATE 
 

1. Registration can only intervene after presentation of the certificate mentioned in Article 10 and 
the proof of accomplishment of all the formalities required for the registration in the host Member 
State. 



 
 

 

 

 

2. The host Member State may refuse, according to Article 3 of the present Directive, to register a 
company in conformity with Paragraph 1, if the real seat of this company is not located in the same 
Member State. 

 

3. The transfer of the registered office, as well as the modification of the memorandum which results 
from the transfer, come into force on the day of which the company is registered in the register of 
the new seat. 

 
 

 
Article 12 

 
DEREGISTRATION IN THE MEMBER STATE OF ORIGIN 

 

1. When the new registration of the company is complete, the authority holding the register in the 
host Member State shall notify immediately the respective authority in the Member State of origin. 
Deregistration from the former register shall intervene right after reception of the notification. 

 

2. The new registration and the deregistration are published in the host Member state and in the 
Member State of origin according to the modalities required by each legislation, according to 
Directive 2009/101/CE. 

 

3. Publication of the new registration of the company makes the new registered office opposable to 
third parties. However, as long as the publication of the deregistration from the register of the 
previous seat did not take place, third parties shall continue to regard the company as having its 
registered office in the home Member State, unless the company proves that third parties had 
knowledge of the new seat. 

 
 

 
Article 13 

 
PROTECTIVE MEASURES 

 
 

 
1. The creditors or shareholders of particular rights, including public entities, like claims or the rights 
appeared prior to the publication of the transfer plan, shall benefit during the transfer of an 
adequate protection under the legislation of the Member State of origin. 

 

2. A Member State have the ability to extend the application of the first paragraph to the claims prior 
to the transfer. 

 

3. Any company against which proceedings for winding-up, liquidation, insolvency, suspension of 
payments or other similar proceedings have been brought shall not be allowed to undertake a cross- 
border transfer of its registered office within the Community. 

 

4. Without prejudice to the right of the plaintiff of a legal action to take advantage of the new 
registered office, a company that transferred its registered office to another Member State is 
considered, for one year, for the purposes of any dispute arising before the transfer such as 
determined by Article 11 Paragraph 3 shall be regarded as having its registered office in the Member 
State where the company was registered before the transfer, even if an action is brought against the 
company after this transfer. 



 
 

 

 

 

Article 14 
 

EMPLOYEE PARTICIPATION 
 

1. When a company realizes a transfer of the registered office from a Member State to another, the 
company is eventually subject to rules concerning employee participation applicable in the Member 
State where its registered office is established. 

 

2. The first Paragraph shall not apply to the companies that employ, during the period of six months 
prior to the publication of the transfer plan, in average more than 500 employees and among which 
at least two-third of those who worked in the Member State of origin usually carry out their 
functions in this one, or if the national legislation of the host Member State: 

 

a) does not make provisions for at least the same level of participation of the employees, 
measured upon the proportion of employee representatives among the members of the 
board, the supervisory board, their committees or the group of direction that manages the 
units entrusted to reach the profit objectives in these companies, that the one who applied in 
the Member State of origin, in condition that there is a representation of the workers; 

 
or 

 

b) does not make provisions for the employees working in an establishments of the company 
situated in another Member State, the possibility to enjoy the same rights of participation as 
to the employees working in the Member State where the registered office is established. 

 

3. In the cases aimed at the second Paragraph, the employee participation in the company that 
transfers its registered office and their implication in the definition of the rights relative to it are 
regulated by the Member States, mutatis mutandis and under the condition of a conclusion of an 
agreement on the conditions of employee participation between employee representatives and the 
managing board of the company according to the terms and principles determined by Article 16 
Paragraphs 3 and 4, Directive 2005/56/CE. 

 

4. In particular, when they regulate the principles and the procedures aimed at the Paragraph 3, 
Member States grant  to the competent organs of the company which transfers its registered office, 
the possibility to choose without preliminary negotiation to be directly subjected to measures 
relative to employee participation aimed in Article 16, Paragraph 3, h), Directive 2005/56/CE, such as 
fixed by the legislation of the Member State in which the registered office of the company is 
transferred, and to respect these measures from the date of registration. 

 

5. Member States shall take appropriate measures, in the respect for the European Union laws, to 
avoid excessive use of transfer of the head office to deprive employees the rights of participation or 
to refuse them these. 
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Preface to the proposition of a 14th Directive 
 

 
 
 

The freedom of establishment is a right recognized by the Treaty on the Functioning of the European 

Union (TFEU) to all nationals, including physical and moral entities. However, after their constitution, 

companies remain "prisoners" of their State of origin, because there are national obligations which 

weigh on operations of cross-border transfer of the registered office:  modification of the nationality 

and the applicable law, loss of the legal personality, fiscal effects. 
 

Certainly, there are stopgap measures like cross-border merging or European Company, but it is 

insufficient to guarantee a real corporate mobility. They are only solutions "by default" which are 

inevitably imperfect, complex and expensive. 
 

The Club des juristes considers that the creation of a real corporate law in Europe should include the 

elaboration of a directive relative to the transfers of the registered office. It would be a real turning 

point for the European corporate law, more than 50 years after the Treaty of Rome. Companies could 

take advantage of a common market offering similar conditions to those of a national market. 
 

On the one hand, this priority is justified by current events in community case law. The European 

Court of Justice, in its judgment Cartesio of December 16th, 2008, asserted that the transfer of 

registered office that prompts a change in the applicable law was the corollary of the freedom of 

establishment, and a Member State cannot oppose to it. However, because of the lack of dedicated 

text, there is  the  biggest uncertainty on  the  transfer  of the  registered office  for  national  form 

companies, transfer that States no longer have the right to forbid. Consequently, in the present state 

of the community law, the transfer of the registered office can only be carried out "brutally”, without 

respecting the rights of creditors and employees. 
 

On the other hand, the demands are multiplying: in 2009 the European Parliament asked expressly 

from the Commission a legislative proposition “establishing measures to coordinate national 

legislations of Member States to facilitate the cross-border transfer, within the Community, of the 

registered office of a company created according to the legislation of a Member State ". Recently, the 

Committee of the Regions asserted that "one of the main obstacles to create a real competition of 

States and regions lies above all in the quasi impossibility to transfer the registered office of 

companies within the European Union.” 



..J~ANTE:Ti 

 

 

 

The Europe Committee of the Club des juristes, co-chaired by Didier Martin and Anne Outin-Adam, 

constituted a work group1  under the scientific responsibility of Professor Menjucq, with the aim to 

elaborate a "draft" of a 14th Directive. It is, naturally, by no means, to substitute itself to the 

European legislator, who remains the only one to decide on its priorities. Nevertheless, the Club des 

juristes hopes, with the help of this document, to advocate for new legislative propositions on this matter. 
 

The spirit and the method that guided these works were the respect of the principle of subsidiarity. 

Therefore, are fixed by  the European material rules only as much as by need  so to retain the 

solutions the least disruptive for national rights. 
 

The draft of the 14th Directive articulates around the following elements: 
 

- A field of application limited to the transfers of the registered office of incorporated companies and the 

SARL (private limited company); 
 

- The preservation of the legal personality; 
 

- The detail of the decision-making and the formalities of publicity; 
 

- A control of legality and organization of registers coordination; 

- Mechanisms of guarantees and protections (employees, national authorities, minority partners…). The 

Club des juristes wishes to pass on this work to all Institutions and stakeholders concerned of 

this matter2. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 
With the participation of  Professeur Michel Menjucq, Daniel Barlow, Philippe Bobet, Dominique Bompoint, Dany 

Cohen, Fabrice Fages, Michel Friocourt, Serge Rognon, Jean Tarrade, Emmanuel Susset, Anne Outin Adam, Françoise 
Arnaud-Faraut, Tanguy Allain. 
2 

Concerted actions are led with the Chamber of Commerce and Industry of Paris, which also adopted on 
October 21st, 2010 a report on this subject (www.etudes.ccip.fr). 

http://www.etudes.ccip.fr/
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INTRODUCTION 
 
 
 
Transferring a company’s registered office from one Member State to another remains a complex process, even 
today. The ability to do so is, however, the logical corollary of the freedom of establishment guaranteed by articles 
49 and 54 of the Treaty on the Functioning of the European Union (TFEU). 
 
The situation of companies wanting to move within the Union has undoubtedly improved on a regular basis over 
the course of the last 20 years as a result of numerous advances in the law. 
 
Indeed, businesses wanting to exercise their freedom of establishment to move within the EU have been able to 
rely on European Court of Justice case law. The Daily Mail1, Centros2, Überseering3, Inspire Art4 and Sevic5 
judgments form the legal basis for freedom of establishment within the European Union. 
 
There is also a comprehensive array of EU legislation in relation to company law. Some of the tools designed to 
promote corporate mobility are the European Company6, the European Cooperative Society7and cross-border 
mergers8. Further improvements are to follow with the statute for the European Private Company (SPE)9, which 
is eagerly awaited. 
 
In light of the legislative situation, the European Commission took the view in 2007, at the instigation of 
Commissioner McCreevy, that it was not essential to pass further EU legislation to enable cross-border transfers 
of corporate head offices. Following the publication of its impact assessment10, it decided not to undertake further 
work in this area. 
 
At a strictly national level, it is worth noting the change to article 221 of the Code général des impôts (French 
General Tax Code) in 2005. It is important to remember that until this point, it was fiscally disadvantageous to 
transfer a head office abroad, insofar as the move was treated as a termination of business. This obstacle has 
now been partially11 overcome, since “transferring a head office to another European Community Member State, 
whether or not it entails the loss of legal personality in France, does not involve the consequences of a 
termination of business”. In France, therefore, transfers are fiscally neutral and unrelated to the legal treatment of 
the operation12. 
 

                                                 
1 ECJ, 27 Sept. 1988, case 81/87, Daily Mail: ECR ECJ 1988, I, p. 5483.  
2 ECJ, 9 March 1999, case C-212/97, Centros: ECR ECJ 1999, I, p. 1459. 
3 ECJ, 5 Nov. 2002, case C-208/00, Überseering: ECR ECJ 2002, I, p. 9919. 
4 ECJ, 30 Sept. 2003, case C-167/01, Inspire Art: ECR ECJ 2003, I, p. 10155. 
5 ECJ, 13 Dec. 2005, case C-411/03, Sevic : ECR ECJ 2005, I, p. 10805. 
6 Council Regulation (EC) no. 2157/2001 of 8 October 2001 on the Statute for a European Company (SE). 
7 Council Regulation (EC) no. 1435/2003 of 22 July 2003 on the Statute for a European Cooperative Society (SEC). 
8 Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 on cross-border mergers of limited 
liability companies 
9 COM(2008) 396 final, 2008/0130 (CNS), Proposal for a Council Regulation on the statute for a European private company, 
{SEC(2008) 2098} {SEC(2008) 2099}. 
10 Etude d’impact concernant le projet de 14ème directive sur le transfert transcommunautaire de siège social (Impact 
assessment on the Directive on cross-border transfers of registered offices, 12 Dec. 2007, SEC (2007), 1707. B. Lecourt, 
Rev. Sociétés, 2008, p. 198. 
11 Ensuring that the transfer is fiscally neutral relies on retaining a stable base in France to which the company’s taxable 
assets must be allocated. 
12 M. Menjucq, F. Fages, “Le transfert communautaire du siège social enfin à la portée des sociétés françaises”, Dr. & 
Patrimoine, no. 139, July/August 2005, p. 34. 
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Such solutions are not, however, necessarily satisfactory. Whilst the advances in the law, taxation and case law 
referred to above are beneficial, they are inadequate insofar as they only concern large businesses. Becoming a 
European Company (SE) or creating a company under foreign law with which to merge are complex and costly 
processes, particularly for SMEs. 
 
At a more prosaic level, corporate mobility should not be restricted to mergers or becoming part of a European 
group. If we want to introduce a real system of company law across the European Union, we cannot put off for 
much longer a law on the transfer of head offices, to enable all companies established under the law of a Member 
State to move freely within the Union. 
 
Indeed, the solution finally agreed by the ECJ in its judgment of 16 December 200813 confirms that the principle 
by which a transfer of a head office within the European Union that prompts a change in the law applicable to the 
company is based on freedom of establishment within the EU. Now that this has been established, the Member 
State of origin can neither oppose the transfer of a head office nor subject it to conditions specific to its national 
law.  
 
Nevertheless - and this is fundamental - the Court notes in paragraph 108 of the judgment that “the question 
whether ─ and, if so, how ─ the registered office (siège statutaire) or real seat (siège réel) of a company 
incorporated under national law may be transferred from one Member State to another as problems which are not 
resolved by the rules concerning the right of establishment, but which must be dealt with by future legislation or 
conventions.”  
 
In the current circumstances, the solution arrived at in the Cartesio judgment runs the risk of resulting in 
“unregulated” transfers, with no guarantees on the provision of information to all stakeholders - employees, 
creditors or minority shareholders - or cooperation between the two Members States concerned, in the absence 
of specific legal provisions. 
 
Finally, to look beyond the purely legal aspects, the CCIP is conscious that introducing a directive is becoming 
more and more urgent from a political point of view, in accordance with the objective of completing the internal 
market.  
 
Within this wider context, the European Parliament passed a resolution in March 2009. It expressly requested the 
European Commission to prepare a proposal for a statute “laying down measures for coordinating Member 
States’ national legislation in order to facilitate the cross-border transfer within the Community of the head office 
of a company formed in compliance with the legislation of a Member State (known as the “14th company law 
directive”).  
 
This initiative has already won support from across the political spectrum including, for example, the CCBE14 and 
the Committee of the Regions.15. The French academic world - including some of the most authoritative authors 
on this subject16 - has expressed its support for the idea of introducing legislation of this kind. 
 

                                                 
13 ECJ 16 Dec. 2008, case C-210/06, Cartesio Oktató és Szolgáltató bt. 
14 The Council of Bars and Law Societies of Europe (CCBE) is an organisation representing around a million European 
lawyers through the member bars and law societies of 31 full Member States and 11 other associate member and observer 
member countries. 
15 Opinion of the Committee of the Regions on “The interconnection of business registers”, C 267/22, OJEU, 1 Oct. 2010. 
16 See in particular: R. Dammann, L. Wynaendts and R. Nader, “La rennaissance inattendue de la théorie du siège réel“,  
D. 2009, no. 9, p. 574 ; M. Menjucq, “Les possibilités de transfert de siège social au sein de la communauté européenne”, 
JCP G no. 7, 11 Feb. 2009, II, 10027; G. Parleani, “L’arrêt Cartesio, ou l’ingénieuse incitation à la migration intra 
communautaire des sociétés”, Rev. Sociétés, no. 1/2009, p. 147; Th. Mastrullo, note on ECJ 16 Dec. 2008, Cartesio, Gaz. 
Pal, 22 March 2009, jur, p. 12; R. Kovar, “La mobilité des sociétés dans l’espace européen”, D. 2009, no. 7, p. 465; C. 
Cathiard, “La nationalité et la naturalisation des sociétés dans l’espace européen. A propos de l’arrêt Cartesio du 16 
décembre 2008 de la Cour de justice des Communautés européennes”, Actes Pratiques & Ingénierie Sociétaire, May-June 
2009, p. 55.  

 
3 



Long driven17 by the need to make further progress in European company law, the CCIP has drawn up proposals 
for the introduction of a 14th directive, the general structure of which could be based on the following: the principle 
of continuity of legal personality (I), the scope of the legislation (II), the transfer procedure (III) and its 
implementation (IV) and finally, protection for stakeholders.  
 
At the same time, the CCIP has been involved in the research led by Professor Michel Menjucq as part of the 
“corporate mobility” sub-group18 of the Europe Committee of the Club des juristes. Their work resulted in a “draft” 
of a 14th directive19 that articulates appropriately with this report. 
 
In expressing its full support for the initiative by members of the European Parliament, the CCIP hopes to drive 
new legislative proposals in this area.  

                                                 
17 The CCIP has already expressed its views on the initial draft of the 14th directive: Report by Ms de Chavignac, 20 May 
1999, “Faciliter le transfert des sièges sociaux au sein de l’union européenne. (Examen de la proposition de  
14ème directive)”; G. Chastenay de Gery, JCP G, 3 Nov. 1999, no. 44, p. 1691. 
18 Chaired by Professor Michel Menjucq, with Daniel Barlow, Philippe Bobet, Dominique Bompoint, Dany Cohen, Fabrice 
Fages, Michel Friocourt, Serge Rognon, Jean Tarrade, Emmanuel Susset, Anne Outin Adam, Françoise Arnaud-Faraut and 
Tanguy Allain. 
19 Available for download from www.clubdesjuristes.com 
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1. Guaranteeing continuity of legal personality   
1.1.  Issue 
Currently, most Member States’ legal systems have no mechanism to ensure companies can maintain their legal 
personality when they transfer their head offices within the European Union. In other words, a company that 
leaves an EU Member State must first be wound up and its assets liquidated, with the consequences that ensue 
from such an event, and then be reincorporated as a legal entity.  
 
1.2.  CCIP position 
The Cartesio judgment20 confirmed that the transfer of a registered office did not entail a loss of legal personality, 
but did involve the company being converted into one governed by the law applicable in the host Member State. 
 
Whilst the confirmation of this principle in EU company law is to be welcomed, it would be still be useful for this 
solution to be enshrined in a directive. 
 
2. Strict demarcation of the scope of application of the legislation  
The question that should immediately be asked refers to the scope of application of the proposed directive. This 
will be determined on the basis of the legal form (2.1) and head office (2.2) of the companies concerned.  
 
It is also important to ensure that the legislation complies with the connecting factors set by Member States (2.3). 
 
2.1. Restricting the scope to limited liability companies   
2.1.1.  Issue 
Freedom of establishment within the European Union, as derived from articles 49 and 54 of the TFEU and ECJ 
case law, is offered to all forms of company governed by civil or business law, including cooperative societies and 
other legal entities incorporated under public or private law21.  
 
In this respect, the first draft of the 14th directive on the transfer of corporate head offices applied regardless of 
the legal form of the company.  
 
2.1.2.  CCIP position 
The solution envisaged in the first draft of the 14th directive would not be viable as EU law currently stands. On 
the one hand, harmonisation is more advanced in relation to the forms of limited liability companies; on the other, 
opening up cross-border transfer rules to partnerships would mean including a number of scenarios that could be 
difficult to resolve, precisely because of a lack of harmonisation. 
 
In the light of EU case law, it is also clear that in practice, the types of company that move within the European 
Union and that make broader use of the freedom of establishment are companies limited by shares.  
 
This is not to say that these companies cannot transfer their head offices (like all companies, they enjoy the 
freedom of establishment guaranteed by the Treaty and case law). What this does mean is that, for the moment, 
it would be too long and complex to define the methods or procedures of such transfers in a piece of legislation.  
 

                                                 
20 Op. cit., Paragraph 112. 
21 Except for associations. 
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The limited liability companies to which it is proposed to refer are those defined in Directive 2009/101/EC of 16 
September 200922 and in Directive 2005/56/EC on mergers, which usefully includes the French SARL (société à 
responsabilité limitée), as a hybrid form of company. This would ensure that the list of legal forms of company to 
which the 14th directive would apply would be clearly defined. 
 
Moreover, in order to ensure that any form of limited liability company established in a Member State after the 
adoption of the directive was included in its scope, it would be advisable to use the definition provided in article 
2b) of the mergers directive. This states, more generally, that a limited liability company is a company with share 
capital and having legal personality, possessing separate assets that alone serve to cover its debts and subject 
under the national law governing it to conditions concerning guarantees, as provided for by Directive 
2009/101/EC on the protection of the interests of associates and third parties.  
 
Finally, it should be noted that only limited liability companies incorporated in accordance with the legislation of a 
Member State would benefit from the ability to transfer their head offices. This is systematically stipulated in the 
directives relating to company law. 
 
2.2. Limiting the scope of application to the transfer of registered offices   
2.2.1. Issue 
In the Cartesio judgment, the European Court of Justice made a clear distinction between two types of transfer of 
head offices, according to whether they entailed a change in the national law applicable to the company or not.  
 
In practice, a company has two solutions open to it when it wants to transfer its head office:  
 

 Either it can arrange to transfer its real seat23, i.e. the place where its central administrative offices are 
located. In this case, the operation has no effect in terms of company law: the company remains 
registered in its Member State of origin and retains its “nationality”. This is generally done for operational 
reasons, notably in order to be closer to a market, customers or suppliers.  

 
 Otherwise, it can transfer its registered office, i.e. the place referred to in the company’s memorandum 

or articles of association, which is also referred to in the public register where the company is recorded. 
In this case, the operation does have legal consequences, since the applicable lex societatis is 
determined by the registered office. In transferring its registered office, the company must comply with 
the new lex societatis, which involves its being converted into a form of company governed in the host 
Member State. 

 
In other words, when a company transfers its registered office, it is seeking a legal effect (being governed by a 
different form of company law); whereas when it transfers its real seat, it is motivated by operational concerns 
that have no legal effect. 
 

                                                 
22 Directive 2009/101/EC of the European Parliament and of the Council of 16 September 2009 on coordination of 
safeguards which, for the protection of the interests of members and third parties, are required by Member States of 
companies within the meaning of the second paragraph of Article 48 of the Treaty, with a view to making such safeguards 
equivalent, codifying First Council Directive 68/151/EEC of 9 March 1968. 
23 If the Member State where it is incorporated allows its registered office to be dissociated from its real seat. 
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2.2.2. CCIP position 
The scope of application of a 14th directive should be restricted to transfers of registered head offices only, which 
entail a change in the applicable law24.  
 
As far as the transfer of a real seat is concerned, the solution is quite different, as it is not acceptable for the 
directive to provide that the Member State of origin should require it to be transferred concomitantly with the 
registered office. By requiring a simultaneous transfer of the registered office and real seat, the change would 
inevitably be made more difficult. Moreover, given the applicable case law in relation to freedom of establishment 
and the possibility for a company operating as a going concern to dissociate its registered office and real seat, it 
could simply return its real seat to the Member State of origin a few days after the transfer.25.  
 
Giving the host State the ability to require the transfer of a company’s real seat concomitantly with the transfer of 
its registered office would therefore have no effect. As a result, the solutions laid down in the case law must 
continue to apply, in accordance with the connecting factors of the Member States. 
 
2.3. Complying with the connecting factors for Member States’ national law 
2.3.1. Issue 
There are two contrasting theories in EU law in play in determining the law applicable to a company (the lex 
societatis). 
 
On the one hand, there is the theory of incorporation – based on a formal criterion – according to which the 
company exists in respect of the national law of the State in which it was incorporated provided it was 
incorporated and registered in accordance with the law of said State. On the other, there is the theory of real seat 
– based on a material criterion – according to which the State requires that the company’s real seat is located in 
the Member State in which it was incorporated. 
 
As EU law currently stands, these connecting factors have not been harmonised; so each Member State can 
choose either one theory or the other. This explains why the Cartesio judgment26 stated that although a Member 
State could not oppose the departure of a company created in accordance with its national law, it was 
nonetheless also necessary that the law of the host Member State should “allow” the transfer to be lawfully 
completed. More specifically, host States that have chosen to apply the “real seat” theory could therefore 
legitimately refuse to register a company that was transferring its registered office to its territory unless it 
transferred its real seat at the same time.  
 
2.3.2. CCIP position 
The adoption of a 14th directive should not cast doubt on the ability of Member States to determine the connecting 
factors for their national law, depending on which theory they have chosen to apply. The ECJ stated that “every 
Member State has the power to define both the connecting factor required of a company if it is to be regarded as 
incorporated under the law of that Member State and, as such, capable of enjoying the right of establishment, and 
that required if the company is to be able subsequently to maintain that status”. 
 
It therefore seems necessary to include a provision stating that the host Member State may require specific 
conditions to ensure that the transfer complies with its national law, notably by requiring the transfer of the 
company’s real seat.  

                                                 
24 This would also align with the EU’s interpretation of the concept of conversion by migration (G. Parleani, “L’arrêt Cartesio, 
ou l’ingénieuse incitation à la migration intra communautaire des sociétés”, note to European Court of Justice, 16 December 
2008, Cartesio, Rev. Sociétés, no. 1/2009, p. 147.) already outlined in the Sevic judgment (ECJ, 13 December 2005, SEVIC, 
case C-411/03: ECR 2005, p. I-10805). 
25 Indeed, the Member State of origin would be obliged, under EU case law, to recognise the legal capacity of a company 
that had established its real seat in its territory, provided it had been legally constituted under the law of another Member 
State, and by the effect of a transfer. 
26 Op. cit., Paragraph 112. 
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That said, respect for the legal traditions of Member States should not result in the creation of more restrictive 
rules than those already applicable to companies incorporated ex nihilo in their territory. So this is the CCIP’s 
position: the directive should forbid Member States that authorise companies incorporated in their territory to 
dissociate their registered offices and real seats from refusing to allow companies that have transferred only their 
real seat to their territory to avail themselves of this possibility.  
 
3. Creating a rigorous transfer procedure 
3.1.  Issue 
The decision to transfer a company’s registered office requires an amendment to its articles of association to 
bring them into line with the foreign law. This entails a change to the applicable law and ipso facto the conversion 
of the company that has been transferred into a form of company available in the host Member State. 
 
Given their importance, these effects should be notified to the various stakeholders prior to the transfer being 
carried out. An appropriate procedure needs to be created. 
 
3.2.  CCIP position 
The transfer procedure could usefully be based on that already laid down for transferring the head offices of 
existing EU groupings (SEs, EEIGs, SECs), which is a three-stage process:  
 
- a transfer plan produced by the management or administration bodies;  
- a report from the management or administration bodies; 
- and finally, approval of the transfer by the general meeting. 
 
The transfer plan 
 
The transfer plan must include the following information:  
 
- the legal form, name and registered office of the company in the Member State of origin;  
- the proposed legal form, name and registered office of the company in the host Member State;  
- the proposed articles of association in the host Member State; 
- the proposed timetable for the transfer;  
- the date from which the company’s transactions will be considered from an accounting point of view as 

having taken place in the host Member State; 
- if applicable, the new location of the central administration or main office; 
- the consequences of the transfer for employees and the proposed measures concerning them;  
- a description of the terms under which creditors and members opposed to the transfer can exercise their 

rights and the address from which full information about these terms can be obtained free of charge27.  
 
It will also be important to arrange for publishing the transfer plan before the decision to transfer is taken at the 
annual general meeting. There needs to be an adequate period between the two events. The month provided for 
in the existing legislation would be a sensible option. Member States should set the terms for disclosure of the 
plan in accordance with the conditions laid down in directive 2009/101/EC. 
 

                                                 
27 This last point has been amended slightly compared with the legislation referred to above, to adapt the obligation to take 
account of digital technologies. Previously, the legislation provided for “the right to examine the transfer proposal at the head 
office of the company instigating the transfer and to obtain free copies on request,” which is not only expensive for the 
company involved in the transfer, but also fails to take account of the computerisation of information.  
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The report from the management or administration bodies 
 
Based on the model used for the formalities currently required when transferring the head offices of EU 
groupings, the management or administration body should be tasked with drawing up a report designed to explain 
and justify the legal and economic aspects of the proposed transfer and setting out the implications of the transfer 
for members, creditors and employees.  
 
This report must be published in accordance with the terms set by Member States, so that the company’s 
members, creditors and employees can examine it. 
 
It is also important to think about how it can be communicated to stakeholders a reasonable period before the 
general meeting called to decide on the transfer. 
 
Approval of the transfer 
 
As the decision to transfer the registered office involves amending the articles of association, it must be taken by 
the members in a general meeting, in accordance with the conditions required by each Member State for such 
amendments. Nonetheless, and in order to make decision-making easier, an exception could be made provided 
half the subscribed capital were represented. In these conditions, a simple majority could be sufficient. 
 
It would also be appropriate, so that interested parties could be made fully aware of the effects of the transfer, to 
lay down a period between the publication of the transfer plan and the decision of the general meeting. The CCIP 
recommends that this should be set at two months. 
 
In any case, and to avoid any kind of “empty chair” policy where a shareholder has not voted, has abstained or 
has returned an unmarked or invalidated ballot paper, their shares would not be taken into account in calculating 
the votes cast. 
 
In addition, and in accordance with the principle of shareholder equality, the decision of the general meeting 
would be subject to the approval, by a separate ballot, of each category of stock where the specific rights 
associated with it would be affected by the transfer decision.  
 
Finally, once the members have approved the decision, it must be disclosed. Again, the directive should allow 
Member States to set the terms of disclosure in accordance with the conditions laid down in directive 
2009/101/EC. 
 
4. Guaranteeing reliable implementation of the transfer 
For the transfer to be fully effective (4.4), provision needs to be made for reviewing its legality (4.1). Provisions on 
registration in the host Member State (4.2) and deregistration in the Member State of origin (4.3) will also need to 
be drafted.  
The CCIP is mindful of the benefits of creating a European Companies Register (4.5) to address these issues. 
 
4.1. Legality review  
4.1.1.  Issue 
As with transfers of EU groupings and cross-border mergers, it would be sensible to establish a procedure for 
reviewing the legality of transfers. A competent authority in the Member State of origin would carry out such a 
procedure.  
 
4.1.2.  CCIP position 
Designating a competent authority to carry out legality reviews would be left to Member States to determine.  
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Such checks could be formalised by creating a certificate confirming that the documentation and formalities 
completed prior to the transfer were correct. This certificate would need to be handed over when registering in the 
host Member State. 
 
4.2. Organising registration in the host Member State 
4.2.1. Issue 
Special formalities should be developed in the host Member States to ensure that a company that has transferred 
its office there is subject to the national law and to connect it materially to its new State. 
 
4.2.2.  CCIP position 
Registration in the host Member State should not be more difficult than for a company incorporated ex nihilo. 
Given that the conditions of the transfer were checked in the Member State of origin in terms of both form and 
substance, it does not seem necessary to carry out further legality review in the host Member State.  
 
However, the new registration would be subject to presenting the certificate issued by the competent authority in 
the Member State of origin and would have to comply with the host Member State’s company formation 
formalities.  
 
4.3. Organising deregistration in the Member State of origin  
4.3.1.  Issue 
Once the company has transferred its office and been registered in the host Member State, it will be important to 
inform the authority responsible for the register in the Member State of origin so that the company can be 
deregistered there. The information provided to both stakeholders and third parties must be as reliable as 
possible, particularly as regards the law applicable to the company.  
 
4.3.2.  CCIP position 
It would be advisable to develop a mechanism that would enable the Member State of origin to be informed in a 
timely manner of the company’s registration in the host Member State.  
 
For obvious reasons of legal security, deregistration should not be completed before receiving notification of 
registration in the host Member State. 
 
4.4. Arrangements for disclosure of the transfer and its effects 
4.4.1.  Issue 
The fact of the company’s deregistration and re-registration following the transfer should be made available for 
all.  
 
It would be sensible to specify the point at which the company is considered to have effectively transferred its 
head office. 
 
4.4.2.  CCIP position 
Firstly, each Member State should define the conditions for disclosure in accordance with directive 2009/101/EC. 
 
The effective date of the transfer should be determined according to the date of disclosure of the transfer. 
 
If disclosure is to enable the implementation of the transfer to be relied upon against third parties on the day of 
the new registration in the host Member State, it must be concomitant with disclosure in the Member State of 
origin. Without such disclosure in the Member State of origin, information may be distorted for third parties aware 
of the information in the host Member State, thus jeopardising the legal security of third parties. 
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To allow for the possibility of a delay in disclosure in the Member State of origin, the legislation should stipulate 
that until disclosure has been completed, third parties may continue to rely on the former registered office, unless 
the company can prove that they were aware of the new office.  
 
4.5.  Introducing a European register 
4.5.1.  Issue 
Cross-border transfers of registered offices should, by definition, involve highly efficient cooperation and 
coordination between the various authorities responsible for business registers in the Member States.  
 
4.5.2.  CCIP position 
In this respect, the necessity of creating a European register or, at the very least, organising the interconnection 
between the various existing business registers is becoming increasingly urgent. Work that has already begun28, 
at the instigation of the European Commission29 and the European Parliament30, must be confirmed and produce 
concrete proposals to ensure effective communications channels between registers, particularly in relation to the 
transfer of offices. 
 
5. Taking account of the rights of stakeholders 
Transferring an office and particularly the resulting change of law can have negative effects on the rights of 
stakeholders. This applies whether they are creditors (5.1), minority shareholders (5.2), employees (5.3), national 
authorities (5.4) or finally, third parties that may want to take legal action against the company (5.5). The transfer 
should not affect any of the rights acquired prior to it for any of these groups. 
 
5.1  Protecting creditors and holders of other rights over the company 
5.1.1.  Issue 
A company’s creditors are a particularly vulnerable group when a head office is transferred, particularly in terms 
of the resulting change of law. This implies creating the right conditions to provide protection guaranteeing the 
exercise of rights acquired prior to the transfer. 
 
In order to ensure that the transfer is not doubtful from the creditors’ point of view, it is important to remove any 
possibility of its being used as a delaying tactic to make it more difficult to continue to operate or recover a debt, 
given not only the risk of geographical distance but also potentially a change of competent court. 
 
5.1.2.  CCIP position 
Firstly, it is important to prohibit any company from transferring its registered office when facing winding-up, 
liquidation, insolvency, suspension of payments or similar proceedings.  
 
Secondly, creditors or holders of other rights over the company must be entitled to adequate protection, the terms 
and conditions of which will be left to the discretion of Member States, so that they are in line with existing 
measures on mergers or transfers of EU groupings in their national law.  
 
Finally, the point at which the guarantee will be due will have to be determined. This point could usefully be 
determined on the day the transfer plan is disclosed. Member States could, however, be given some leeway, as 
is already provided for in the SE scheme, by allowing them to extend protection to debts or rights arising prior to 
the transfer.31. 
 

                                                 
28 Such as the introduction of the European e-justice portal. 
29 Notably its Green Paper “The interconnection of business registers”, COM(2009) 614 final. 
30 European Parliament, Draft report on the interconnection of business registers (2010/2055(INI)), Legal Affairs Committee, 
11 May 2010. 
31 In other words, arising during the period between publication of the plan and publication of the completed transfer. 
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5.2  Protecting minority shareholders 
5.2.1.  Issue 
As the decision to transfer the registered office must be taken on the basis of a qualified majority, it leaves open 
the possibility of opposition from some members. If the total number of votes held by shareholders who have 
stated their opposition to the transfer is not enough to obtain a blocking minority, the transfer could go ahead 
regardless. 
 
The reasons for not supporting a transfer decision, however, may be quite legitimate from the point of view of 
company law: minority shareholders may feel that the law in the host Member State would provide less effective 
protection for their interests; they may not want to have to travel to monitor the company’s activities or to attend 
general meetings, etc.  
 
5.2.2.  CCIP position 
Prior to defining the form it would take, it is important to determine whether such protection would be offered to all 
minority shareholders or only those opposed to the transfer. The CCIP’s view is that protection could only be 
granted to the latter. It may seem paradoxical to offer protection to members, even if they are minority 
shareholders, when their vote has contributed to the transfer being implemented. 
 
A liberal solution should be adopted, however, taking account of the fact that not all Member States will have the 
same approach: some will want to offer a right of withdrawal whilst other will prefer to offer a right to object, 
insofar as a right of withdrawal could expose the business to prohibitive costs.32. 
 
The directive should simply indicate that Member States may introduce measures designed to ensure appropriate 
protection for minority shareholders who have stated their opposition to the transfer, each State remaining free to 
determine what is meant by “appropriate measures”. 
 
5.3  Protecting employees’ rights 
5.3.1.  Issue 
The question of employee participation is a difficult area to deal with in EU matters. This has been demonstrated 
in the European Company experience and the SPE project: some Member States are particularly attached to 
their system of co-management and fearful of any system that would help to improve corporate mobility in 
Europe. They see these as legal avenues that would allow businesses initially registered in their territory to 
sidestep their national rules. 
 
Whilst the concerns of these Member States may be understandable, it should also be noted that co-decision 
mechanisms of this kind are lengthy, expensive and particularly complex for businesses to implement. Recent 
research by the firm Ernst & Young33, commissioned by the European Commission, also showed that these rules 
are some of the reasons for the relative failure of the SE: stakeholders34 who responded to the European 
Commission’s consultation were largely in agreement on this point. 
 
5.3.2.  CCIP position 
The CCIP accepts the necessity of including provisions protecting employees’ rights where a head office is 
transferred across borders. It believes, however, that such rules should be controlled and kept to an absolute 
minimum; otherwise, the legislation on transferring offices would lose all its relevance and usefulness for 
businesses.  

                                                 
32 The business could be obliged to buy back a third of the shares making up its capital. 
33 Ernst & Young, Study on the operation and the impacts of the Statute for a European Company (SE) - 2008/S 144-
192482, Final report 29 October 2009. 
34 Such as MEDEF, BUSINESSEUROPE, ACFCI and the CCIP. The responses are available in full on the Commission’s 
website: 
http://circa.europa.eu/Public/irc/markt/markt_consultations/library?l=/company_law/statute_european&vm=detailed&sb=Title 
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To achieve this, the directive must fulfil the following core requirements:    
 
- reflect the principle whereby employee involvement must be determined by the national law of the host 

Member State;  
- provide for exceptions in order to prevent companies from being tempted to transfer their head office for the 

sole purpose of avoiding the application of employee participation rules in effect in the Member State of 
origin – the difficulty for Member States being to reach a consensus on the thresholds that would mean a 
particular case was treated as an exception and the terms for its implementation; 

- authorise the company to dispense with prior negotiation (which is sometimes much too long) if it has opted 
to be directly subject to the participation system laid down in the legislation of the host Member State: this 
solution is already accepted in the case of cross-border mergers35 and must also be offered to companies 
transferring their head offices; 

- avoid any form of words suggesting that all Member States should offer mechanisms setting out the rules on 
employee participation; 

- define the concept of “employee participation” with reference to article 2 k of Directive 2001/86 
supplementing the statute for a European Company36 ; 

- introduce an “anti-abuse” clause, with the aim of avoiding a company transferring its office only in anticipation 
of changes in the national law of the host Member State, which would be less favourable for employees. A 
form of words similar to that used in article 11 of the directive supplementing the statute for a European 
Company could be usefully adopted37. 

 
5.4  Providing national authorities with a right to object 
5.4.1.  Issue 
The fact of providing for the possibility of transferring a head office freely anywhere within the European Union 
could, in certain circumstances, be detrimental to the public interest. 
 
In the case of the transfer of an SE38 or a cross-border merger39, Member States may introduce a right to object 
(also referred to as a right of veto) for the national authorities40 where reasons of public interest so require. Such 
a provision may be controversial, particularly where it might reflect excessive caution or would not align well with 
the principles of the single market.  
 
5.4.2.  CCIP position 
Creating a right to object for the national authorities is a necessary development. Legally, such a right will be 
effective in protecting State interests; politically, it aims to build trust amongst the most reluctant Member States 
to accept tools to promote mobility within the EU. 
                                                 
35 Article 16 paragraph 4 a. of Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 on 
cross-border mergers of limited liability companies. 
36 In other words, as “the influence of the body representative of the employees and/or the employees' representatives in the 
affairs of a company by way of: 
the right to elect or appoint some of the members of the company's supervisory or administrative organ;  
or, 
the right to recommend and/or oppose the appointment of some or all of the members of the company's supervisory or 
administrative organ." 
37 The directive states that “Member States shall take appropriate measures in conformity with Community law with a view to 
preventing the misuse of an SE for the purpose of depriving employees of rights to employee involvement or withholding 
such rights”. 
38 Article 8 paragraph 14 of Council Regulation (EC) no. 2157/2001 of 8 October 2001 on the Statute for a European 
Company (SE), as cited above. 
39 Article 4 paragraph 1 b. of Directive 2005/56/EC, cited above. 
40 In the case of an SE in France, the right to object can be exercised by the State Prosecutor and three regulators: the 
French Financial Markets Authority (AMF) when the operation concerns portfolio management companies registered in 
France, the Committee for Credit Institutions and Investment Businesses (CECEI) for banks and the Committee for 
Insurance Businesses (CEA) for insurance companies. 
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Any right to object should nonetheless be limited in time. It is essential that it should not create a sword of 
Damocles over the head of a company that wishes to transfer its office. It would therefore be advisable to restrict 
its exercise to the period between the disclosure of the transfer plan and the decision of the general meeting. 
 
In any event, and in order to avoid abusive use of the right of veto by national authorities, it would be advisable to 
create a system of appeal to a judicial authority for the benefit of companies wishing to transfer their offices. 
  
5.5  Safeguarding the conditions for legal action 
5.5.1.  Issue 
Organising the transfer of registered offices within the EU will inevitably make so-called “forum shopping”41 and 
“law shopping” easier.42.  
 
This certainly appears to align well with the political determination to complete the internal market, but on 
condition that companies not use it to escape their obligations at the expense of the rights of consumers, their 
partners and, more generally, all third parties who may want to rely on legal action under a particular law or 
before a particular court.  
 
5.5.2.  CCIP position 
The 14th directive could usefully provide, as with the existing system for transferring an SE, that any party 
involved in legal action relying on a dispute that arose before the transfer could bring it before the court that 
originally had jurisdiction and according to the law applicable at the time. Such a provision should not result in the 
transfer itself being challenged. 
 
In other words, for any dispute arising prior to the transfer (i.e. until the company has been registered in the host 
Member State), and even if proceedings are begun after the transfer, the company should be treated as having 
its registered office in the Member State where it was registered prior to the transfer. 
 
Once this rule has been laid down, two further stipulations will be required:  
 
Firstly, the principle of legal security must require a time limit by introducing a “purge” period, after which all 
disputes would be subject to the law of the host State, even if they arose before the transfer. A period of one year 
would seem appropriate insofar as it would leave sufficient time for possible claimants to begin proceedings 
under the previously applicable law. 
 
Consumers, however, would still be able to rely on the law applicable in their country of residence. Similarly, the 
provision would have no impact on employment law, which is determined by the place where the service is 
performed. Finally, this would apply only to those disputes that were directly dependent on the lex societatis, 
namely those relating to the formation, operation or winding-up of the company. 
 
Secondly, as the newly applicable law could be more favourable to claimants, the directive should provide that, as 
an exception to the principle set out above, they could rely on the law of the host Member State before a 
competent court in said State, even if the dispute arose prior to the transfer.  
 
 
 

                                                 
41 In other words, the possibility of selecting the legal system whose case law is most beneficial. 
42 The possibility of selecting the law applicable in a given situation. 
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TRANSFERT TRANSFRONTALIER DE SIEGE DES SOCIETES 

CROSS-BORDER TRANSFER OF COMPANY SEAT 

 

Questionnaire  
 

 

IDENTITE / IDENTIFICATION OF THE RESPONDENT 

 

Nom (la réponse peut être apportée sur une base anonyme)/Name of the 

Economist  

 

Gildas de Muizon, managing partner, Microeconomix (France) 

 

 

Souhaitez-vous être nommément cité dans l'Etude?/ Would you like to be mentioned by 

name in the Study? 

 

[x] Oui / Yes 

 

[ ] Non / No 

 

 

Souhaitez-vous qu'un organisme auquel vous êtes rattaché soit cité? lequel? / Would you 

like an organization with whom you are affiliated to be mentioned? Which one? 

 

Yes, MICROECONOMIX 

 

 

QUESTIONS 
 

 

1. Quelles peuvent être selon vous les motivations économiques d'une 

entreprise pour transférer son siège à l'étranger? / What in your viewpoint 

are possible economic reasons for a company to transfer its registered office 

abroad?  

 

- Economic reasons of transferring the register office without transferring 

the real seat (only applicable in case of a transfer from Incorporation 

State to Incorporation State): 

o More advantageous corporate regime: 

 lower taxes 

 lower minimal wages 

 less restrictive labor law 

 less restrictive environmental regulation 

 lower administrative burden 

 

- Economic reasons of transferring both the register office and the real seat  

o More advantageous corporate regime 

o Lower labor costs 

o Better match of the human capital to company’s needs 
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o Better infrastructure 

o Better access to capital 

o Better potential for foreign market penetration 

o Lower transport costs 

o Better geographical conditions 

o Cultural proximity 

 

 

2. Croyez-vous à l’efficience de la mise en concurrence des juridictions au 

travers de la liberté d’établissement pour la construction européenne? / 

Do you believe in the effectiveness of competition between EU jurisdictions 

through freedom of establishment for the building of the European Union? 

 

 

[ ] Oui / Yes 

 

[ ] Non / No 

 

 Pourquoi / Why? 

 

- Competition between EU jurisdictions may lead to the harmonization 

resulting in less restrictive laws which could contribute to the economic 

growth: 

o Allowing for a free movement of companies may enable free 

movement of workers following their employers 

o Allowing for a free movement of companies may enable better 

diffusion of knowledge and innovation 

o Allowing for a free movement of companies may enable better 

cultural convergence and facilitate the integration 

o In absence of a possibility of free movements of companies, there 

may be a risk of increased reallocation of the registered offices 

outside the EU  

 

- However, competition between EU jurisdictions may lead to distortion in 

certain labor markets and have negative impacts on local economies 

 

 Notamment, la liberté d’établissement est-elle de nature à pousser  

vers une harmonisation des législations ou plutôt à stigmatiser les 

entreprises qui procèdent à un transfert de siège? / In particular, would  

freedom of establishment lead to a harmonization of legislation, or would it 

instead stigmatize the companies which transfer their seat? 

 

 

Both outcomes may be possible. On the one side, it is possible to imagine a 

“competitive equilibrium” in which freedom of establishment leads to 

harmonization of legislation. On the other side, there may be a “collusive 

equilibrium” in which freedom of establishment leads to stigmatization of 

companies. A collusive equilibrium may be difficult to achieve as countries may 

have problems to detect deviations. A competitive equilibrium may be also 

difficult to achieve if governments are short-sighted.  

 

 

3. Quel est l’intérêt économique d’un Etat à attirer des sièges sociaux ? / 

What is the economic incentive for a State to attract registered offices? 
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Attracting registered offices may : 

- Increase tax incomes from reallocating companies, but also potentially 

decrease tax incomes from already established companies 

- Create additional employment 

- Boost up economic growth through innovation 

- Lead to the introduction of new products/services in the market 

 

4. Quel est l’intérêt économique d’un Etat à attirer des administrations 

centrales d'entreprises (dirigeants)? / What is the economic incentive for a 

State to attract company headquarters (managers)? 

 

 

 Quels en sont les effets économiques induits du point de vue des 

dirigeants? / What are the economic consequences from a manager’s 

point of view? 

 

- Creation of new career opportunities 

- Manager’s real wage may increase 

- Spending on transport to home country may increase 

- Manager may benefit from cultural exchanges 

 

 Quels en sont les effets économiques induits du point de vue de 

l’entreprise? /  

What are the economic consequences from a company’s point of view? 

 

- Decrease in costs : 

o Easier access to certain markets 

o Lower taxes 

o Less rigid labor law 

o Less rigid environmental law 

o Cheaper labor 

o Access to cheaper materials 

- Change in the quality of products/services if local inputs are not the same 

as in the home country 

 

 Quels en sont les principaux effets économiques induits du point de 

vue des Etats? (écoles privées, investissements, sortie de l’ISF etc.…) / 

What are the economic consequences from a State’s point of view? 

(private schools, investments, exit from wealth tax, etc.)  

 

- Increased taxes from reallocating companies, but potentially 

decreased tax incomes from already established companies 

- Creation of additional employment 

- Positive effects for the economic growth through innovation 

- The introduction of new products/services in the market, but also the 

disappearance of less competitive products/services 

- Congestion problems in certain regions 

- Increased demand for private/public schools 

- Increased demand for healthcare 

- Spillovers from investments 

- Certain local companies could lose their employees 

- The generated migration could take away jobs from local labor force 

 

 Quelles sont les conséquences économiques sur l’incorporel?  

Par exemple si une entreprise française - née en France, dont le capital est 

français, le siège en France, dont l’activité est un symbole pour la France 
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(exemple LVMH portant l’image française de l’industrie du luxe) - part 

s’installer hors de France, quelles sont les conséquences économiques? / 

 

What are the economic consequences on intangible assets? For example, if 

a French company - formed in France, with French shareholders, with its 

headquarters in France and whose business is symbolic of France (e.g. 

LVMH as the French luxury goods industry brand) - transfers its seat and 

managers out of France, what are the economic consequences?   

 

- Potential loss of consumers valuing local origins of companies  

 

 Au vu des impacts économiques induits, pensez-vous que les 

avantages consistant à libéraliser sans entrave les transferts de 

sièges compensent les inconvénients de tels mouvements pour les 

Etats ? / In light of the resulting economic impacts, do you think the 
advantages for States of an unfettered liberalization of transfers of registered 
offices compensate for the disadvantages of such transfers?    

 

It should be emphasized that potential benefits from liberalization of transfers 

would likely realize in the long term, whereas its disadvantages could be 

observed quite immediately. Therefore, for a government focused on the short-

term perspective, the benefits would likely not compensate the associated 

disadvantages. 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 

Questionnaire  
 

 

IDENTIFICATION OF THE RESPONDENT 

 

Name of company / organization (could be made on an anonymous basis) 

 

_____________________________________________________________ 

 

Member State:France 

_____________________________________________________________ 

 

Number of employees: 250 

_____________________________________________________________ 

 

Turnover: 2b 

_____________________________________________________________ 

 

Market capitalization in case of public companies: 3b 

_____________________________________________________________ 

 

Market share:  

_____________________________________________________________ 

 

Sectors of activities on the basis of NACE codes: mining industry 

_____________________________________________________________ 
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QUESTIONS 
 

I. GENERAL 

 

1. In your group, did you perform any cross-border transfer of registered 

office within the EU 

 

 According to the Societas Europaea (société européenne) or the European 

cooperative society (société coopérative européenne) legislation? 

 

[ ] Yes 

 

[ X] No 

 

 According to national laws? 

 

[ X] Yes 

 

[ ] No 

 

If yes, please indicate according to which legislation.  

 

________French 

legislation_______________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

2. Do you use alternative means of attaining cross-border mobility of 

companies? 

 

[ ] Cross-border merger (Merger Directive) 

[ ] (Partial) Demerger, transfer of assets 

[ X] Creation of subsidiaries or branches 

[ ] Winding-up, liquidation and incorporation of Newco in a different Member State 

[ ] Others: 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 
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 Did you encountered any problem?  

 

_______Not 

really___________________________________________________________________

_______________________________________________________________________

__________________________________________________________________ 

 

 

 

3. Should the EU act to facilitate the cross-border transfer of a company's 

registered office? 

 

[X ] Yes 

 

[ ] No 

 

If no, explain in maximum 5,000 words  

 Why? 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

 

II. COUPLING OR DECOUPLING OF SEATS  

 

4. If the registered office is transferred to a different Member State, should 

it also be obligatory to transfer the real seat (head office/administrative 

seat) to this Member State?  

 

[] Yes 

 

[X ] No 

 

If yes, please indicate why this should be the case.  

 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 
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III. THE IMPORTANCE OF CROSS-BORDER SEAT TRANSFERS IN THE EU 

 

5. Are company seat transfers an important subject for your group/ 

industry/ institution/ association?  

 

[ ] Yes 

 

[ X] No 

 

Please justify your answer.  

 

________Not at the present moment. However on a regularly basis we are thinking 

about such transfers following the incorporation of theseats of 

JV_____________________________________________________________________

_______________________________________________________________________

_______________________________________________________________ 

 

 

6. Do you know of cases in which companies have transferred their 

registered office?  

 

[X ] 0     

[ ] 1-5 

[ ] 5-10 

[ ] 10-20 

[ ] More 

 

If possible indicate the names of the companies.  

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

IV. THE BENEFITS OF CROSS-BORDER SEAT TRANSFERS IN THE EU 

 

7. From your experience, what are the reasons why companies seek to 

transfer their seat?  
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[X ]  Shift of economic activity to a different Member State  

[ ] Benefits from a different board structure (one-tier/two-tier) (excluding 

employee representation systems)  

[ X]  Benefits from a different or no employee representation system  

[ X] Benefits from different merger and division rules outside the EU Directives  

[X ] Benefits from different rules dealing with minority-majority shareholder 

conflicts  

[X ] Other benefits from a different company law regime (please indicate)  

Taxation of companies 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

[ ]  Benefits from different insolvency law regimes   

[X ] Benefits from different tax law regimes  

[ ] Benefits from different disclosure rules outside the EU rules  

[X ] Benefits from a different court system  

[ ] Others (please indicate)  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

V. STAKEHOLDER PROTECTION IN CROSS-BORDER COMPANY SEAT TRANSFERS 

IN THE EU  

 

5.1 General 

 

 

8. Please indicate on a scale from 0 to 10 whether it is more important to 

protect stakeholders such as creditors, minority shareholders or 

employees in a cross-border company seat transfer or to have a 

procedure that provides flexibility and higher mobility within the EU.  

 

0 indicates no protection but a very high flexibility and mobility  

10 indicates a very high protection for stakeholders but little flexibility and 

mobility  

 

 

0 [] 1 [] 2 [] 3 [] 4 [] 5 [X] 6 [] 7 [] 8 [] 9[] 10[] 



 

6 
 

 

 

 

 

 

 

5.2 Minority Shareholders 

 

9. Do you think that it is necessary to protect minority shareholders during a 

cross-border seat transfer through legislation?  

 

[X ] Yes 

 

[ ] No 

 

Please justify your answer.  

 

_________To assure a balance between all shareholders 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________ 

 

 

10.  Do you think that minority shareholders are able to protect themselves 

in cross-border company seat transfers on a contractual level?  

 

[ ] Yes 

 

[ X] No 

 

If yes, please indicate why this is the case.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 
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11.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate minority shareholder protection?  

 

 

[X ] National legislators  

[ ]  European legislators  

 

Please justify your answer.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

5.3 Creditors  

 

12.  Do you think that it is necessary to protect creditors during a cross-

border seat transfer through legislation?  

 

[X ] Yes 

 

[ ] No 

 

Please justify your answer.  

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

13.  Do you think that creditors are able to protect themselves in cross-

border company seat transfers on a contractual level?  

 

[ ] Yes 

 

[X ] No 
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If yes, please indicate why this is the case.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

14.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate creditor protection?  

 

 

[X ] National legislators  

[ ]  European legislators  

 

Please justify your answer.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

5.4 Employees  

 

15.  Do you think that it is necessary to protect employees during a cross-

border seat transfer through legislation?  

 

[X ] Yes 

 

[ ] No 

 

Please justify your answer.  

 

_______Maintain of 

contracts________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 
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16.  Do you think that employees are able to protect themselves in cross-

border company seat transfers on a contractual level?  

 

[ ] Yes 

 

[X ] No 

 

If yes, please indicate why this is the case.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

17.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate employee protection?  

 

 

[X ] National legislators  

[ ]  European legislators 

 

Please justify your answer.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

18.  Do you expect that companies will use cross-border transfers in order to 

fall under a company law regime that does not provide for employee 

participation (representation at the board level)?  

 

[ X] Yes 

 

[ ] No 
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If no, please indicate why this will not be the case.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

 

5.5 Other stakeholders  

 

 

19.  Do you think that it is necessary to protect other stakeholders during a 

cross-border seat transfer through legislation?  

 

[ ] Yes 

 

[X ] No 

 

Please state the stakeholder and justify your answer.  

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

20.  If you indicated other stakeholders that require protection in question 

18, do you think that they are able to protect themselves in cross-border 

company seat transfers on a contractual level?  

 

[ ] Yes 

 

[X ] No 

 

If yes, please indicate why this is the case.  
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_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

21.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate the protection of other stakeholders you might have indicated?  

 

 

[X ] National legislators  

[ ]  European legislators  

 

Please justify your answer.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

VI.OBSTACLES TO COMPANY SEAT TRANSFERS IN THE EU  

 

 

22.  What are major obstacles to company seat transfers in the EU? (multiple 

answers possible) 

 

[X ]  Legal uncertainty due to complicated rules established by CJEU case-law   

[X ] Non-harmonized system on cross-border company seat transfers in the EU 

[X ]  Differences in the legal systems between civil and common law countries in 

the EU  

[X ] Exit taxation   

[ ]  Time-consuming and complicated systems for cross-border company seat 

transfers under the SE Regulation and the Cross-Border Merger Directive  

[ ]  Expensive systems for cross-border company seat transfers under the SE 

Regulation and the Cross-Border Merger Directive  

[ ] Others (please indicate)  
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_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

23.  Should a legislative instrument ensure tax neutrality?  

 

 

[X ] Yes 

 

[ ] No 

 

 Please justify your answer.  

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

VII.REGULATORY COMPETITION  

 

24.  If companies will gain a higher degree of mobility within the EU, do you 

expect that this will trigger regulatory competition between EU Member 

States?  

 

[ ] Yes 

 

[ X] No 

 

If yes, please indicate why this should be the case. Please also indicate whether 

this will lead to better regulation and in which fields of law you expect the 

competition to take place.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

If no, please indicate the reasons for your answer.  
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_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

25.  Is the mobility of companies within the EU an instrument to ensure their 

competitiveness in a globalised world?  

 

[ ] decisive  

 

[ X] useful  

 

[ ] insignificant  

 

 

26.  Additional comments:  

 

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 

Questionnaire  
 

 

IDENTIFICATION OF THE RESPONDENT 

 

Name of company / organization (could be made on an anonymous basis) 

 

_____________________________________________________________ 

 

Member State: 

_____________________________________________________________ 

 

Number of employees: 

_____________________________________________________________ 

 

Turnover: 

_____________________________________________________________ 

 

Market capitalization in case of public companies:  

_____________________________________________________________ 

 

Market share:  

_____________________________________________________________ 

 

Sectors of activities on the basis of NACE codes:  

_____________________________________________________________ 
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QUESTIONS 
 

I. GENERAL 

 

1. In your group, did you perform any cross-border transfer of registered 

office within the EU 

 

 According to the Societas Europaea (société européenne) or the European 

cooperative society (société coopérative européenne) legislation? 

 

[ ] Yes 

 

[ X] No 

 

 According to national laws? 

 

[ ] Yes 

 

[ X] No 

 

If yes, please indicate according to which legislation.  

 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

2. Do you use alternative means of attaining cross-border mobility of 

companies? 

 

[ ] Cross-border merger (Merger Directive) 

[ ] (Partial) Demerger, transfer of assets 

[ ] Creation of subsidiaries or branches 

[ ] Winding-up, liquidation and incorporation of Newco in a different Member State 

[ ] Others: 

 

____Shared Services solution with cross-billing between our European Subsidiaries 

_______________________________________________________________________

_______________________________________________________________________

_________________________________________________________________ 
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 Did you encountered any problem?  

 

______Transfer pricing Tax Investigationj 

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________ 

 

 

 

3. Should the EU act to facilitate the cross-border transfer of a company's 

registered office? 

 

[ X] Yes 

 

[ ] No 

 

If no, explain in maximum 5,000 words  

 Why? 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

 

II. COUPLING OR DECOUPLING OF SEATS  

 

4. If the registered office is transferred to a different Member State, should 

it also be obligatory to transfer the real seat (head office/administrative 

seat) to this Member State?  

 

[ ] Yes 

 

[ X] No 

 

If yes, please indicate why this should be the case.  

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 
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III. THE IMPORTANCE OF CROSS-BORDER SEAT TRANSFERS IN THE EU 

 

5. Are company seat transfers an important subject for your group/ 

industry/ institution/ association?  

 

[ X] Yes 

 

[ ] No 

 

Please justify your answer.  

 

____The 2 main reasons  are: 

1-Optimize our Human Resources to save time, reduce travel expenses and relocation 

costs ,and also  retain our best talents in their Country of origin (as often their preferred 

option)_________________________________________________________________

2-Take advantage of current different social and tax regimes within the 

EU.____________________________________________________________________

_______________________________________________________________________

_ 

 

 

6. Do you know of cases in which companies have transferred their 

registered office?  

 

[ ] 0     

[ X] 1-5 

[ ] 5-10 

[ ] 10-20 

[ ] More 

 

If possible indicate the names of the companies.  

 

_____GRACO Inc 

(US Headquarters in Minneapolis) have transferred their European Registered Office from 

France to Belgium 
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_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________ 

 

 

IV. THE BENEFITS OF CROSS-BORDER SEAT TRANSFERS IN THE EU 

 

7. From your experience, what are the reasons why companies seek to 

transfer their seat?  

 

[ X]  Shift of economic activity to a different Member State  

[ X] Benefits from a different board structure (one-tier/two-tier) (excluding 

employee representation systems)  

[ X]  Benefits from a different or no employee representation system  

[ ] Benefits from different merger and division rules outside the EU Directives  

[ X] Benefits from different rules dealing with minority-majority shareholder 

conflicts  

[ X] Other benefits from a different company law regime (please indicate)  

 

__More Flexible Company statutes and better shareholders protection (against hostile 

Takeover bids from non-EU Countries ….) 

_______________________________________________________________________

_______________________________________________________________________

__________________________________________________________________ 

 

[ ]  Benefits from different insolvency law regimes   

[ X] Benefits from different tax law regimes  

[ ] Benefits from different disclosure rules outside the EU rules  

[ ] Benefits from a different court system  

[ X] Others (please indicate)  

 

 

More competitive labor costs and taxation ,as well as more flexible Labor 

Laws___________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

________ 
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V. STAKEHOLDER PROTECTION IN CROSS-BORDER COMPANY SEAT TRANSFERS 

IN THE EU  

 

5.1 General 

 

 

8. Please indicate on a scale from 0 to 10 whether it is more important to 

protect stakeholders such as creditors, minority shareholders or 

employees in a cross-border company seat transfer or to have a 

procedure that provides flexibility and higher mobility within the EU.  

 

0 indicates no protection but a very high flexibility and mobility  

10 indicates a very high protection for stakeholders but little flexibility and 

mobility  

 

 

0 [] 1 [X] 2 [] 3 [] 4 [] 5 [] 6 [] 7 [] 8 [] 9[] 10[] 

 

 

 

 

 

 

5.2 Minority Shareholders 

 

9. Do you think that it is necessary to protect minority shareholders during a 

cross-border seat transfer through legislation?  

 

[ X] Yes 

 

[ ] No 

 

Please justify your answer.  

 

_To keep a minimum degree of protection ,respecting representation 

agreements_____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_____ 
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10.  Do you think that minority shareholders are able to protect themselves 

in cross-border company seat transfers on a contractual level?  

 

[ ] Yes 

 

[ X] No 

 

If yes, please indicate why this is the case.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

11.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate minority shareholder protection?  

 

 

[ ] National legislators  

[ X]  European legislators  

 

Please justify your answer.  

 

 

____To _have the same representation rules within the EU to avoid costly class 

actions_________________________________________________________________

_______________________________________________________________________

______________________________________________________________________ 

 

5.3 Creditors  

 

12.  Do you think that it is necessary to protect creditors during a cross-

border seat transfer through legislation?  

 

[ X] Yes 

 

[ ] No 
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Please justify your answer.  

 

___To provide minimum information and gua

 rantees___________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______ 

 

13.  Do you think that creditors are able to protect themselves in cross-

border company seat transfers on a contractual level?  

 

[ X] Yes 

 

[ ] No 

 

If yes, please indicate why this is the case.  

 

 

_____Currently National Laws are protecting creditors but some  provide more protection 

in case of  insolvency or bankruptcy 

…______________________________________________________________________

_______________________________________________________________________

_________________________________________________________________ 

 

14.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate creditor protection?  

 

 

[ ] National legislators  

[ X]  European legislators  

 

Please justify your answer.  

 

 

___To avoid competition between EU States 
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5.4 Employees  

 

15.  Do you think that it is necessary to protect employees during a cross-

border seat transfer through legislation?  

 

[ X] Yes 

 

[ ] No 

 

Please justify your answer.  

 

_To respect minimum preventive  information and protect rights to dialog 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

 

16.  Do you think that employees are able to protect themselves in cross-

border company seat transfers on a contractual level?  

 

[ X] Yes 

 

[ ] No 

 

If yes, please indicate why this is the case.  

 

 

___Severance and indemnities are currently contractual in most EU Countries ,but some 

are far less generous. 

_______________________________________________________________________

_______________________________________________________________________

__________________________________________________________________ 
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17.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate employee protection?  

 

 

[ ] National legislators  

[ X]  European legislators 

 

Please justify your answer.  

 

 

__To harmonize national protection regimes to a minimum guaranteed 

level___________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________ 

 

 

18.  Do you expect that companies will use cross-border transfers in order to 

fall under a company law regime that does not provide for employee 

participation (representation at the board level)?  

 

[ X] Yes 

 

[ ] No 

 

If no, please indicate why this will not be the case.  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

 

 

5.5 Other stakeholders  

 

 

19.  Do you think that it is necessary to protect other stakeholders during a 

cross-border seat transfer through legislation?  

 

[ X] Yes 
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[ ] No 

 

Please state the stakeholder and justify your answer.  

 

___Current _Local environmental regulations differ greatly within the EU,as well as  

other Stakeholders (Local Communities and 

Authorities)______________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

___ 

 

20.  If you indicated other stakeholders that require protection in question 

18, do you think that they are able to protect themselves in cross-border 

company seat transfers on a contractual level?  

 

[ X] Yes 

 

[ ] No 

 

If yes, please indicate why this is the case.  

 

 

_____To a certain degree some local protections are adding administrative delays 

and_are at least  

discouraging_____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

__ 

 

21.  If you indicated that stakeholder protection is necessary, do you think 

that the national or the European legislators are in a better position to 

regulate the protection of other stakeholders you might have indicated?  
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[ ] National legislators  

[ X]  European legislators  

 

Please justify your answer.  

 

 

____To harmonize regulations so as to provide more business 

flexibility._______________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

__ 

 

 

VI.OBSTACLES TO COMPANY SEAT TRANSFERS IN THE EU  

 

 

22.  What are major obstacles to company seat transfers in the EU? (multiple 

answers possible) 

 

[ X]  Legal uncertainty due to complicated rules established by CJEU case-law   

[ X] Non-harmonized system on cross-border company seat transfers in the EU 

[ X]  Differences in the legal systems between civil and common law countries in 

the EU  

[ X] Exit taxation   

[ X]  Time-consuming and complicated systems for cross-border company seat 

transfers under the SE Regulation and the Cross-Border Merger Directive  

[ X]  Expensive systems for cross-border company seat transfers under the SE 

Regulation and the Cross-Border Merger Directive  

[ ] Others (please indicate)  

 

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 

 

23.  Should a legislative instrument ensure tax neutrality?  

 

 

[ X] Yes 

 

[ ] No 
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 Please justify your answer.  

 

______Tax matters are by definition driven by national budget considerations. 

Consequently ,they are decided on a short term basis ,never in sync with the business 

cycle___________________________________________________________________

_______________________________________________________________________

___________________________________________________________________ 

 

 

VII.REGULATORY COMPETITION  

 

24.  If companies will gain a higher degree of mobility within the EU, do you 

expect that this will trigger regulatory competition between EU Member 

States?  

 

[ X] Yes 

 

[ ] No 

 

If yes, please indicate why this should be the case. Please also indicate whether 

this will lead to better regulation and in which fields of law you expect the 

competition to take place.  

 

 

___The competitiveness_ of the EU Region_(versus other Regions_) requires that 

businesses take advantage of our current attractive and competitive locations ,taking into 

consideration human resources ,intellectual rights _,infrastructures and services. 

Optimizing the allocation of our EU resources will add a tremendous value and generate 

profitable and sustainable growth and employment 

 

 

If no, please indicate the reasons for your answer.  

 

_______________________________________________________________________

_______________________________________________________________________

_____________________________________________________________________ 
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25.  Is the mobility of companies within the EU an instrument to ensure their 

competitiveness in a globalised world?  

 

[ X] decisive  

 

[ ] useful  

 

[ ] insignificant  

 

 

26.  Additional comments:  

 

 

 

_The concept of Corporate Governance in Europe ,in particular in its application of the 

event of Takeover bid ,leads to different conceptions regarding the role of management 

and shareholders. 

The “heart” of Management’s mission should be the protection of the interest of the 

Company ,and encourage the EU to think about the possible forum shopping 

effect.__________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

__ 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 

Questionnaire  
 

 

IDENTIFICATION OF THE RESPONDENT 

 

Nom de l’organisme / Name of organism: COOP DE FRANCE, professional 

organisation of the agricultural cooperatives, represented by Mrs Chantal Chomel, 

director of legal and tax affairs  
 

Etat membre / Member State: FRANCE 

 

Date: 17 September 2012. 

 
QUESTIONS (interview conducted in French) 
 

I. GENERAL 

 

1. Nous n’avons pas identifié de coopérative européenne immatriculée en 

France. We have not identified any European Cooperative Societies (SCE) 

registered in France.  

 

 

 Est-ce exact ? / Is this correct?  

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

 

 Pouvez-vous expliquer pourquoi ? / How do you explain this situation? 

 

La coopérative européenne (SCE) souffre principalement du manque de 

connaissance de la part des opérateurs économiques. COOP de France, avec les 

autres fédérations de coopératives,   a élaboré un projet de statuts de  SCE pour 

la création d’une SCE ex nihilo. Il existe dans l’UE un certain nombre de SCE qui 

ont été créées ex nihilo, dont certaines avec des partenaires français. Je n’ai 

pas connaissance de SCE créées par voie de fusion. 

 

 Est-ce que les coopératives espèrent une modification du statut actuel de 

la SCE en vue de la rendre plus attractive ? / Do cooperatives expect a 

change in the current legislation on SCEs to make it more attractive? 

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Si oui, quelles modifications sont attendues ? / If yes, which modifications 

are expected? 

 



 

2 
 

Le texte qui régit la SCE est très compliqué, notamment en raison de la 

hiérarchie des normes qui s’inscrit sur 5 niveaux. Il existe de nombreux renvois 

aux législations nationales mais les droits nationaux en matière de société 

coopérative ne sont pas harmonisés. Cette situation complexe et très 

hétérogène crée un manque de confiance de la part des opérateurs du secteur 

agricole que Coop de France représente. Pour les opérations réalisées à 

l’étranger, les coopératives sont soucieuses de pouvoir maîtriser les règles de 

gouvernance, ce qui ne sera pas systématiquement le cas et la situation variera 

selon les Etats membres considérés.  

Pour améliorer la situation, il serait utile que le législateur européen réduise le 

nombre de renvois aux droits nationaux. Mais la tâche est difficile car il existe 

un grand nombre de coopératives au statut différent. En France par exemple, il 

existe 12 statuts différents de coopératives. Il faudrait peut-être s’inspirer de la 

législation québécoise qui a harmonisé les différents statuts de coopératives, et 

ne  prévoit qu’un seul chapitre par type de coopérative pour les dispositions 

spécifiques. 

 

 

2. Les coopératives ont-elles besoin de disposer de moyens de transférer 

leur siège au sein de l’UE ? / Is there a need for cooperatives to be able to 

move their seat in Europe? 

 

[ ] Oui/ Yes 

 

[X] Non / No 

 

Les coopératives ont vocation à répondre aux besoins de leurs membres ; ceux-

ci exercent leur activité agricole dans un lieu géographique donné et, a priori, 

n’ont pas de réel besoin de mobilité au sein de l’UE. Il pourrait en être 

différemment pour certaines filiales à statut de sociétés commerciales de 

coopératives. 

 

3. Avez-vous connaissance de coopératives qui auraient transféré leur siège 

hors de France? / Are you aware of cooperatives having transferred their seat 

outside of France? 

  

[ ] Oui/ Yes 

 

[X] Non / No 

 

 

4. Les coopératives utilisent-elles des moyens alternatifs pour parvenir à un 

objectif de mobilité transfrontalière (directive fusions transfrontalières, 

droit national)? / Do cooperatives use alternative means of reaching cross-

border mobility of companies (merger Directive, national law)? 

 

[ ] Oui/ Yes 

 

[X] Non / No 
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A priori non car, comme indiqué ci-avant, les coopératives n’ont pas de réel 

besoin de mobilité. Mais cela pourrait être envisageable pour des coopératives 

transnationales.  

 

 Y a-t-il un problème économique ? un autre problème ? / Is there any 

economic problem? Any other problem? 

 

 

5. Le législateur européen devrait-il légiférer pour faciliter le transfert du 

siège des sociétés au sein de l’UE ? / Should the EU act to facilitate the cross-

border transfer of a company's registered office? 

 

[X] Oui/ Yes 

 

[ ] Non / No 

La question est toutefois très sensible. Certes, il est préférable de fixer les 

règles du jeu plutôt que de trouver des moyens peu lisibles, incertains, voire 

coûteux, notamment en matière de protection des parties prenantes. 

Il faut être prudent. Une telle législation est susceptible d’augmenter la 

compétitivité fiscale et juridique des Etats membres.  

Il faudrait au préalable  en chiffrer l’impact économique, par exemple en termes 

de potentiel de création d’emplois mais aussi de destructions d’emplois liées à 

ces transferts de siège. 

Il convient également d’identifier les entreprises susceptibles d’être intéressées 

par une telle législation.  

Les multi-nationales disposent déjà d’outils d’optimisation fiscale.  

Il faut éviter qu’une législation sur le transfert de siège des sociétés ait pour 

conséquence d’alourdir la charge fiscale des entreprises qui restent dans leur 

Etat d’origine parce qu’elles ne peuvent pas exercer leur activité ailleurs. 

 

 

II. DISSOCIATION DES SIEGES/ COUPLING OR DECOUPLING OF SEATS  

 

6. Si le siège statutaire est transféré dans un autre Etat membre, devrait-il 

être obligatoire de transférer également le siège réel (le siège 

administratif, la direction centrale de l’entreprise) dans ce même Etat 

membre? / If the registered office is transferred to a different Member State, 

should it also be obligatory to transfer the real seat (head office/administrative 

seat) to this Member State?  

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Si oui, merci d’indiquer pourquoi cela devrait être le cas. / If yes, please 

indicate why this should be the case.  

 

La dissociation des sièges a été refusée pour les coopératives dans la loi de 

2008. En France, il existe la notion du siège fictif. Il faut considérer les 

conséquences de la dissociation des sièges. Notamment, celle-ci peut avoir pour 

conséquence d’éloigner les actionnaires ou les associés des coopératives des 

centres de décisions et donc d’affaiblir leur pouvoir de contrôle. Or ce résultat 

serait contraire à toutes les règles de gouvernance qui visent à renforcer les 

droits des actionnaires.  



 

4 
 

S’il convient, certes, de simplifier le régime juridique pour le rendre notamment 

moins administratif, le système actuel est bon et cohérent avec les objectifs 

poursuivis par le législateur européen. 

 

 

III. LES AVANTAGES DES TRANSFERTS TRANSFRONTALIERS DE SIEGES EN 

EUROPE / THE BENEFITS OF CROSS_BORDER SEAT TRANSFERS IN THE EU 

 

7. Quelles pourraient être les raisons pour lesquelles les coopératives 

chercheraient à transférer leur siège ? / What could be the reasons why 

cooperatives seek to transfer their seat?  

 

[ ]  Shift of economic activity to a different Member State  

[ ] Benefits from a different board structure (one-tier/ two-tier) (excluding 

employee representation systems)  

[ ]  Benefits from a different or no employee representation system  

[ ] Benefits from different merger and division rules outside the EU Directives  

[ ] Benefits from different rules dealing with minority-majority 

shareholder/member conflicts  

[ ] Other benefits from a different company law regime (please indicate)  

[ ]  Benefits from different insolvency law regimes   

[ ] Benefits from different tax law regimes  

[ ] Benefits from different disclosure rules outside the EU rules  

[ ] Benefits from a different court system  

[ ] Others (please indicate)  

 

Les raisons d’un transfert de siège doivent être recherchées au cas par cas. Une 

telle opération serait plus probable dans le cadre de coopératives 

multinationales. S’agissant des SCE, on remarque que la plupart des SCE 

existantes ont été créées en Italie où le régime fiscal y est plus avantageux et 

plus souple. 

 

 

IV.  PROTECTION DES PARTIES PRENANTES DANS LES TRANSFERTS 

TRANSFRONTALIERS DE SIEGE DANS L’UE - STAKEHOLDER PROTECTION IN CROSS-

BORDER COMPANY SEAT TRANSFERS IN THE EU  

 

4.1 General 

 

8. Indiquer sur une échelle de 0 à 10 s’il est plus important de protéger les 

parties prenantes comme les créanciers, les actionnaires/membres 

minoritaires ou les salariés lors d’un transfert transfrontalier de siège ou 

d’avoir une procédure qui prévoit la flexibilité et une plus grande mobilité 

dans l’UE. / Please indicate on a scale from 0 to 10 whether it is more important 

to protect stakeholders such as creditors, minority-shareholders/members or 

employees in a cross-border company seat transfer or to have a procedure that 

provides flexibility and higher mobility within the EU.  
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0 indique une absence de protection et un haut niveau de flexibilité et de mobilité 

/ indicates no protection but a very high flexibility and mobility  

10 indique une très haute protection pour les parties prenantes mais peu de 

flexibilité et de mobilité / indicates a very high protection for stakeholders but 

little flexibility and mobility  

 

 

0 [] 1 [] 2 [] 3 [] 4 [] 5 [] 6 [] 7 [] 8 [] 9[] 10[] 

 

 

 

4.2 Actionnaires/ membres minoritaires / Minority shareholders/members 

 

9. Pensez-vous qu’il soit nécessaire de protéger les actionnaires/membres 

minoritaires lors d’un transfert transfrontalier de siège au travers d’une 

législation ? / Do you think that it is necessary to protect minority 

shareholders/members during a cross-border seat transfer through legislation?  

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Merci d’expliquer votre réponse / Please motivate your answer.  

Les membres de Coop de France sont des coopératives agricoles. Il n’existe pas 

de membre minoritaire puisque le principe est « un membre une voix ». 

Néanmoins, lors de la prise de décision de transfert transfrontalier de siège, il 

serait opportun de réserver aux membres qui ont voté contre le transfert un 

droit de sortie moyennant rachat de leur part à la valeur réelle ou à la valeur 

nominale dans le cas des coopératives.   

 

10.  Pensez-vous que les actionnaires/ membres minoritaires puissent se 

protéger eux-mêmes sur une base contractuelle lors d’un transfert 

transfrontalier de siège ? / Do you think that minority shareholders/members 

are able to protect themselves in cross-border company seat transfers on a 

contractual level?  

 

[ ] Oui/ Yes 

 

[ ] Non / No 

 

Si oui, merci d’indiquer pourquoi tel est le cas. /  If yes, please indicate why 

this is the case.  
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11.  Si vous indiquez que la protection des parties prenantes est nécessaire, le 

législateur national ou le législateur européen serait-il en meilleure 

position pour adopter une législation visant à réglementer la protection 

des actionnaires/ membres minoritaires ? / If you indicated that stakeholder 

protection is necessary, do you think that the national or the European legislators 

are in the better position to regulate minority shareholder/member protection?  

 

 

[ ] Législateurs nationaux / National legislators  

[X]  Législateur européen / European legislator  

 

Merci de motiver votre réponse. / Please motivate your answer.  

 

Le législateur européen semble plus à même de légiférer sur ce sujet par souci 

de cohérence et d’égalité de traitement au sein des Etats membres. 

 

 

4.3 Créanciers / Creditors  

 

12.  Pensez-vous qu’il soit nécessaire de protéger les créanciers lors d’un 

transfert transfrontalier de siège au travers d’une législation ? / Do you 

think that it is necessary to protect creditors during a cross-border seat transfer 

through legislation?  

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Merci d’expliquer votre réponse / Please motivate your answer.  

 

Cela peut s’avérer utile lorsque les créanciers sont sous-traitants ou 

fournisseurs.  

 

13.  Pensez-vous que les créanciers puissent se protéger eux-mêmes sur une 

base contractuelle lors d’un transfert transfrontalier de siège ? / Do you 

think that creditors are able to protect themselves in cross-border company seat 

transfers on a contractual level?  

 

[ ] Oui/ Yes 

 

[X] Non / No 

 

Si oui, merci d’indiquer pourquoi tel est le cas. / If yes, please indicate why 

this is the case.  
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14.  Si vous indiquez que la protection des parties prenantes est nécessaire, le 

législateur national ou le législateur européen serait-il en meilleure 

position pour adopter une législation visant à réglementer la protection 

des créanciers ? / If you indicated that stakeholder protection is necessary, do 

you think that the national or the European legislators are in the better position to 

regulate creditor protection?  

 

 

[ ] Législateurs nationaux / National legislators  

[X]  Législateur européen / European legislator  

 

Merci de motiver votre réponse. / Please motivate your answer.  

 

Pour les mêmes raisons que s’agissant des actionnaires/membres minoritaires. 

 

4.4 Salariés / Employees  

 

15.  Pensez-vous qu’il soit nécessaire de protéger les salariés lors d’un 

transfert transfrontalier de siège au travers d’une législation ? / Do you 

think that it is necessary to protect employees during a cross-border seat transfer 

through legislation?  

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Merci d’expliquer votre réponse / Please motivate your answer.  

 

C’est indispensable. Dans le règlement 1435/2003 sur la SCE, le parlement a 

impose une procédure de consultation et d’information des travailleurs en cas 

de création de cooperatives européennes par fusion.  

 

 

16.  Pensez-vous que les salariés puissent se protéger eux-mêmes sur une 

base contractuelle lors d’un transfert transfrontalier de siège ? / Do you 

think that employees are able to protect themselves in cross-border company seat 

transfers on a contractual level?  

 

[ ] Oui/ Yes 
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[X] Non / No 

 

Si oui, merci d’indiquer pourquoi tel est le cas. / If yes, please indicate why 

this is the case.  

 

 

17. Si vous indiquez que la protection des parties prenantes est nécessaire, le 

législateur national ou le législateur européen serait-il en meilleure 

position pour adopter une législation visant à réglementer la protection 

des salariés ? / If you indicated that stakeholder protection is necessary, do you 

think that the national or the European legislators are in the better position to 

regulate employee protection?  

 

 

[ ] Législateurs nationaux / National legislators  

[X]  Législateur européen / European legislator  

 

Merci d’expliquer votre réponse / Please motivate your answer.  

 

Pour les mêmes raisons que s’agissant des actionnaires/membres minoritaires. 

 

18.  Pensez-vous que les coopératives vont réaliser des transferts 

transfrontaliers de siège pour bénéficier d’un régime de droit des sociétés 

qui ne prévoit pas de participation des salariés (représentant au sein des 

organes de direction) ? / Do you expect that cooperatives will use cross-border 

transfers in order to fall under a company law regime that does not provide for 

employee participation (representation at the board level)?  

 

[ ] Oui/ Yes 

 

[X] Non / No 

 

Si non, merci d’indiquer pourquoi ce ne serait pas le cas. / If no, please 

indicate why this is not the case.  

 

Une coopérative fait des operations avec ses membres : dans le cas des 

cooperatives agricoles, ses members sont liés à un territoire et l’activité de la 

coopérative de collecte et première transformation nécessite une proximité 

géographique pour des raisons logistiques et de coût de transport. Ces 

contraintes sont un frein très réel à des transferts d’activité. 

 

 

4.5 Autres parties prenantes/ Other stakeholders  
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19.  Pensez-vous nécessaire de protéger d’autres parties prenantes au moyen 

d’une législation lors d’un transfert transfrontalier de siège ? / Do you 

think that it is necessary to protect other stakeholders during a cross-border seat 

transfer through legislation?  

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Merci de préciser la partie prenante concernée et motiver votre réponse / 

Please state the stakeholder and motivate your answer.  

 

Il convient de prendre en considération les particularités des coopératives. En 

effet, les fournisseurs, les clients des coopératives agricoles sont aussi des 

associés. 

 

20.  Si vous répondez à la question 18 que d’autres parties prenantes ont 

besoin d’une protection, pensez-vous qu’elles puissent se protéger elles-

mêmes sur une base contractuelle lors d’un transfert transfrontalier de 

siège ? / If you indicated other stakeholders that require protection in question 

18, do you think that they are able to protect themselves in cross-border company 

seat transfers on a contractual level?  

 

[ ] Oui/ Yes 

 

[X ] Non / No 

 

Si oui, merci d’indiquer pourquoi tel est le cas. / If yes, please indicate why 

this is the case.  

 

21.  Si vous indiquez que la protection des parties prenantes est nécessaire, le 

législateur national ou le législateur européen serait-il en meilleure 

position pour adopter une législation visant à réglementer la protection 

des autres parties prenantes ? / If you indicated that stakeholder protection is 

necessary, do you think that the national or the European legislators are in the 

better position to regulate the protection of other stakeholders you might have 

indicated?  

 

[ ] Législateurs nationaux / National legislators  

[X]  Législateur européen / European legislator  

 

Merci d’expliquer votre réponse / Please motivate your answer.  
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Pour les mêmes raisons que s’agissant des actionnaires/membres minoritaires. 

 

V.OBSTACLES AUX TRANSFERTS DE SIEGES DANS L’UE / OBSTACLES TO COMPANY 

SEAT TRANSFERS IN THE EU  

 

22.  Quels sont les obstacles majeurs au transfert transfrontalier de siège de 

sociétés dans l’UE / What are major obstacles to company seat transfers in the 

EU? (multiple answers possible) 

 

[ ]  L’incertitude juridique due à des règles compliquées définies par la 

jurisprudence de la CJUE / Legal uncertainty due to complicated rules 

established by CJEU case-law   

[X] La non harmonisation du système de transfert transfrontalier des 

sociétés / Un système non harmonisé Non-harmonized system on 

cross-border company seat transfers in the EU 

[X] Les divergences au sein de l’UE des systèmes juridiques entre les 

Etats de droit civil et les Etats de common law /  Differences in 

the legal systems between civil and common law countries in the 

EU  

[ ] La taxation à la sortie / Exit taxation   

[ ] Le temps nécessaire et la complexité des mécanismes de transfert de siège 

sous le régime de la SE et celui des fusions transfrontalières /  Time-

consuming and complicated systems for cross-border company seat 

transfers under the SE Regulation and the Cross-Border Merger Directive  

[ ] Le coût de réalisation d’un  transfert de siège sous le régime de la SE et 

celui des fusions transfrontalières / Expensive systems for cross-border 

company seat transfers under the SE Regulation and the Cross-Border 

Merger Directive  

[ ] Autres / Others (please indicate)  

 

La réponse dépend du profil des entreprises intéressées. Les nombreux renvois 

aux droits nationaux et la superposition des législations rendent le système 

complexe et la rédaction des statuts devient très difficile.  

 

 

23.  Est-ce qu’un instrument législatif devrait assurer la neutralité fiscale ? 

/Should a legislative instrument ensure tax neutrality?  

 

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Merci d’expliquer votre réponse / Please motivate your answer.  
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Il convient en effet d’assurer la neutralité fiscale des opérations 

transfrontalières au sein de l’UE. Il existe déjà un projet d’assiette consolidée 

de l’impôt (ACCIS).  

 

 

VI.CONCURRENCE LEGISLATIVE / REGULATORY COMPETITION  

 

24.  Si les sociétés devaient bénéficier de plus de mobilité au sein de l’UE, 

pensez-vous que cela renforcerait la concurrence législative entre les 

Etats membres ? / If companies will gain a higher degree of mobility within the 

EU, do you expect that this will trigger regulatory competition between EU Member 

States?  

 

[X] Oui/ Yes 

 

[ ] Non / No 

 

Si oui, merci d’indiquer pourquoi tel serait le cas. Merci d’indiquer 

également si cela conduirait à une amélioration de la législation et dans 

quels domaines la concurrence pourrait  être effective / If yes, please 

indicate why this should be the case. Please also indicate whether this will lead to 

better regulation and in which fields of law you expect the competition to take 

place.  

 

Adopter plus de souplesse pour réaliser des transferts transfrontaliers de siège 

pose la question de la compétitivité qui doit être au cœur des modifications 

législatives dans les Etats  membres. Il faudrait arriver à freiner la 

délocalisation des entreprises tout en donnant la perception aux entreprises 

d’être dans un système compétitif au sein de leur Etat membre d’origine. Dans 

le secteur industriel et agro-alimentaire, du retard a été pris par la France en 

matière de compétitivité notamment par rapport à l’Allemagne.  

La production des coopératives agricoles passe en premier lieu par trois 

maillons que sont la collecte, le stockage et la transformation. Il faut assurer la 

compétitivité de ces maillons. 

Avant de favoriser le transfert transfrontalier des sociétés, il faut en mesurer 

les effets systémiques. Est-ce que cela sera un aiguillon pour les Etats afin de  

maintenir les conditions de compétitivité ? 

Il conviendrait de conserver aux Etats membres un pouvoir d’opposition pour 

raisons d’intérêt général.  

 

Si non, merci d’expliquer votre réponse / If no, please indicate the reasons 

for your answer.  
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25.  Est-ce que la mobilité des sociétés au sein de l’UE est un outil pour 

assurer leur compétitivité dans un monde globalisé ? / Is the mobility of 

companies within the EU an instrument to ensure their competitiveness in a 

globalised world?  

 

[ ] décisif / decisive  

 

[ ] utile / useful  

 

[ ] non significatif / insignificant  

 

 

VII. AUTRES COMMENTAIRES / ADDITIONAL COMMENTS 
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CROSS-BORDER TRANSFER OF COMPANY SEAT 

Questionnaire  
 

 
IDENTIFICATION OF THE RESPONDENT 
 
Name of company / organization (could be made on an anonymous basis) 
 
_____________________________________________________________ 
 
Member State: Italy 
_____________________________________________________________ 
 
Number of employees: 14.072 (consolidated) 
_____________________________________________________________ 

 
Turnover: 4.522 M (consolidated) 
_____________________________________________________________ 

 
Market capitalization in case of public companies: 715 M 
_____________________________________________________________ 
 
Market share: N/A 
_____________________________________________________________ 
 
Sectors of activities on the basis of NACE codes: K 64.2 
_____________________________________________________________ 
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QUESTIONS 
 
I. GENERAL 

 
1. In your group, do you use alternative means of attaining cross-border 

mobility of companies (merger Directive, Societas Europaea, European 
cooperative, national law)? 

 
[ ] Yes 

 
[X] No 

 

If yes, Please indicate according to which legislation (merger Directive, Societas 
Europaea, European cooperative, national law) 

N/A 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 

 Is there any economic problem? Any other problem? 
      N/A 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 
 

2. Should the EU act to facilitate the cross-border transfer of a company's 
registered office? 

 
[X] Yes 

 
[ ] No 

 

If no, explain in maximum 5,000 words  

 Why? 
 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 
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II. COUPLING OR DECOUPLING OF SEATS  
 

3. If the registered office is transferred to a different Member State, should 
it also be obligatory to transfer the real seat (head office/administrative 
seat) to this Member State?  
 
[X] Yes 

 
[ ] No 
 
If yes, please indicate why this should be the case.  
 

For fiscal reason. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
III. THE IMPORTANCE OF CROSS-BORDER SEAT TRANSFERS IN THE EU 

 
4. Are company seat transfers an important subject for your group/ 

industry/ institution/ association?  
 

[X] Yes 
 

[ ] No 
 
Please justify your answer.  
 

In particular, for some of controlled companies, which operate on a multinational basis. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
5. Do you know of cases in which companies have transferred their 

registered office?  
 

[X] 0     
[ ] 1-5 
[ ] 5-10 
[ ] 10-20 
[ ] More 
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If possible indicate the names of the companies.  
 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 
IV. THE BENEFITS OF CROSS-BORDER SEAT TRANSFERS IN THE EU 
 

6. From your experience, what are the reasons why companies seek to 
transfer their seat?  

 
[X]  Shift of economic activity to a different Member State  
[ ] Benefits from a different board structure (one-tier/two-tier) (excluding 

employee representation systems)  
[ ]  Benefits from a different or no employee representation system  
[ ] Benefits from different merger and division rules outside the EU Directives  
[ ] Benefits from different rules dealing with minority-majority shareholder 

conflicts  
[ ] Other benefits from a different company law regime (please indicate)  

 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
[ ]  Benefits from different insolvency law regimes   
[X] Benefits from different tax law regimes  
[ ] Benefits from different disclosure rules outside the EU rules  
[ ] Benefits from a different court system  
[ ] Others  (please indicate)  

 
 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 
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V. STAKEHOLDER PROTECTION IN CROSS-BORDER COMPANY SEAT TRANSFERS 
IN THE EU  
 
5.1 General 
 
 

7. Please indicate on a scale from 0 to 10 whether it is more important to 
protect stakeholders such as creditors, minority shareholders or 
employees in a cross-border company seat transfer or to have a 
procedure that provides flexibility and higher mobility within the EU.  
 
0 indicates no protection but a very high flexibility and mobility  
10 indicates a very high protection for stakeholders but little flexibility and 
mobility  
 
 
0 [] 1 [] 2 [] 3 [] 4 [] 5 [X] 6 [] 7 [] 8 [] 9[] 10[] 
 

 
 
5.2 Minority Shareholders 
 

8. Do you think that it is necessary to protect minority shareholders during a 
cross-border seat transfer through legislation?  

 
[X] Yes 

 
[ ] No 

 

Please justify your answer.  
 

It is preferable to put some constraints. 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 

9. Do you think that minority shareholders are able to protect themselves in 
cross-border company seat transfers on a contractual level?  
 
[ ] Yes 
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[X] No 

 

If yes, please indicate why this is the case.  
 
 Same as 9. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 

10.  If you indicated that stakeholder protection is necessary, do you think 
that the national or the European legislators are in a better position to 
regulate minority shareholder protection?  

 
 

[ ] National legislators  
[X]  European legislators  

 
Please justify your answer.  

 
 The European legislator considers the issues of all countries and can coordinate 
better law. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

5.3 Creditors  
 

11.  Do you think that it is necessary to protect creditors during a cross-
border seat transfer through legislation?  

 
[X] Yes 

 
[ ] No 
 
Please justify your answer.  
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_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

12.  Do you think that creditors are able to protect themselves in cross-

border company seat transfers on a contractual level?  

 
[ ] Yes 

 
[X] No 

 

If yes, please indicate why this is the case.  
 
 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

13.  If you indicated that stakeholder protection is necessary, do you think 
that the national or the European legislators are in a better position to 
regulate creditor protection?  

 
 

[ ] National legislators  
[X]  European legislators  

 
Please justify your answer.  

 
 Same reason of 10. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 
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5.4 Employees  
 

14.  Do you think that it is necessary to protect employees during a cross-
border seat transfer through legislation?  

 
[X] Yes 

 
[ ] No 

 

Please justify your answer.  
 

 It would be important a European homogeneous treatment. 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 

15.  Do you think that employees are able to protect themselves in cross-
border company seat transfers on a contractual level?  
 
[ ] Yes 

 
[X] No 

 

If yes, please indicate why this is the case.  
 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 

16.  If you indicated that stakeholder protection is necessary, do you think 
that the national or the European legislators are in a better position to 
regulate employee protection?  
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[ ] National legislators  
[X]  European legislators 

 
Please justify your answer.  

 
 See n. 10. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 

17.  Do you expect that companies will use cross-border transfers in order to 
fall under a company law regime that does not provide for employee 
participation (representation at the board level)?  

 
[ ] Yes 

 
[X] No 

 
If no, please indicate why this will not be the case.  

 
 It cannot be a decisive factor. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 
 

5.5 Other stakeholders  
 

 
18.  Do you think that it is necessary to protect other stakeholders during a 

cross-border seat transfer through legislation?  
 

[X] Yes 
 

[ ] No 
 

Please state the stakeholder and justify your answer.  
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_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

19.  If you indicated other stakeholders that require protection in question 
18, do you think that they are able to protect themselves in cross-border 
company seat transfers on a contractual level?  
 
[ ] Yes 

 
[X] No 

 

If yes, please indicate why this is the case.  
 
 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 

20.  If you indicated that stakeholder protection is necessary, do you think 
that the national or the European legislators are in a better position to 
regulate the protection of other stakeholders you might have indicated?  

 
 

[ ] National legislators  
[X]  European legislators  

 
Please justify your answer.  

 
 See n. 10 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 
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VI.OBSTACLES TO COMPANY SEAT TRANSFERS IN THE EU  
 
 

21.  What are major obstacles to company seat transfers in the EU? (multiple 
answers possible) 
 
[ ]  Legal uncertainty due to complicated rules established by CJEU case-law   
[X] Non-harmonized system on cross-border company seat transfers in the EU 
[X]  Differences in the legal systems between civil and common law countries in 

the EU  
[X] Exit taxation   
[X]  Time-consuming and complicated systems for cross-border company seat 

transfers under the SE Regulation and the Cross-Border Merger Directive  
[ ]  Expensive systems for cross-border company seat transfers under the SE 

Regulation and the Cross-Border Merger Directive  
[ ] Others (please indicate)  

 
 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 
 

22.  Should a legislative instrument ensure tax neutrality?  
 
 

[X] Yes 
 

[ ] No 
 
 Please justify your answer.  
 To avoid distortions. 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 
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VII.REGULATORY COMPETITION  
 

23.  If companies will gain a higher degree of mobility within the EU, do you 
expect that this will trigger regulatory competition between EU Member 
States?  

 
[X] Yes 

 
[ ] No 

 
If yes, please indicate why this should be the case. Please also indicate whether 
this will lead to better regulation and in which fields of law you expect the 
competition to take place.  
 
It will lead to simplification, in particular for establishing new companies. 

_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 
If no, please indicate the reasons for your answer.  

 
 
_______________________________________________________________________

_______________________________________________________________________

____________________________________________________________________ 

 
 

 
24.  Is the mobility of companies within the EU an instrument to ensure their 

competitiveness in a globalised world?  
 

[X] decisive  
 
[ ] useful  

 
[ ] insignificant  
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