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EXECUTIVE SUMMARY
Denmark has ratified both the Convention on the Rights of the Child (CRC) and the
Convention on the Rights of Persons with Disabilities (CRPD). The Optional Protocol (OP)
to the CRPD has been ratified, while OP no. 3 to the CRC is under consideration. As
Denmark is part of the dualist tradition, human rights instruments are rarely invoked in
courts.

If, and to what degree, human rights’ instruments are to be incorporated in Danish
legislation, is an ongoing debate – especially regarding the principle of non-discrimination
and the CRPD obligation to prohibit discrimination which remains an issue of conflict and
disagreement. So far, discrimination for disability reasons is only prohibited on the labour
market.

The best interests of the child are explicitly guaranteed only in certain areas. The principle
is upheld throughout the comprehensive Social Service Act, while other legislations – to a
certain degree – uphold the principle without reflecting the CRC wordings. The other core
principles and rights of the CRC are also, to a certain degree, reflected – but the CRC
wording is not necessarily reflected. In addition to the rights guaranteed in the legislation,
some protective measures have been adopted. However, the lack of guidelines might
lead to implementation issues. For example, regarding the right to be heard, if
professionals, who are duty bearers in realising the right, do not have the proper tools, or
experience a heavier workload by implementing such rights, the right to be heard may not
be fully guaranteed in practice.

The Danish policy towards persons with disabilities relies upon four core principles: equal
treatment, compensation, sectorial responsibility and solidarity. These principles have also
been applied to the services provided for children with disabilities. In 1980, and in 2007,
Denmark went through comprehensive decentralisation reforms – with huge impact on the
services for persons with disabilities. The reforms aimed at reaching a much-needed
balance between localised efforts, measures by central authorities and distribution of
knowledge to be utilised at local level. Politicians, at all levels of society, and disability
organisations, are still engaged in an ongoing debate over how to achieve such a balance
without maintaining segregation or losing valuable and necessary knowledge.

Access to assistance and support for families with children with disabilities is guaranteed
under the Social Service Act. Assistance in primary education and specialised secondary
education is guaranteed under the legislation on education. All assistance falls within the
responsibility of the municipalities. The level of support is therefore not the same for all.

Freedom from violence is guaranteed in the home through the Parental Responsibilities
Act, and in society, children with disabilities are protected by the criminal code stating that,
persons who attack or abuse persons who are vulnerable are to be sentenced more
severely than others.

Gaps exist in relation to the right to non-discrimination and in reflecting the CRC principles
and rights in legislation. The right to reasonable accommodation is absent in areas outside
employment and not fully covered by the compensation principle. Apart from these gaps,
children with disabilities benefit from satisfactory legal protection and assistance to enjoy
their rights to the extent municipalities implement legislation properly.
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INTRODUCTION
In December 2010, the European Union (EU) became a party to the United Nations
Convention on the Rights of Persons with Disabilities (CRPD). In doing so, the EU
recognised the challenges persons with disabilities face in securing their rights and
highlighted the need for EU actions to be firmly on the agenda of the European Union and
its Member States.

Children with disabilities are already vulnerable because they are children. Their disability
renders them particularly vulnerable. As such, they deserve specific safeguards and
protection from the EU and its Member States.

The key legal framework for EU action in this field is the EU decision to ratifying the CRPD,
the requirement under Article 10 TFEU for the EU to combat discrimination based on
disability, as well as the EU objective of promoting the rights of the child found under
Article 3 TEU. This framework provides the EU with a unique position to push forward for
further protection of the rights of children with disabilities, and to develop legislative or
policy initiatives. The UN Convention on the Rights of the Child (CRC) provides another
basis for action in this area.1

This national report for Denmark is part of a larger study which aims at providing the
European Parliament with an overview of the situation of children with disabilities in all the
EU Member States, with a view to evaluating the need for European legislation to enhance
the rights of children with disabilities in the European Union. The project reviews the
existing legal, policy and institutional frameworks in the Member States. Each country
report analyses the implementation of international principles and rights stemming from
the CRPD and the CRC to uncover any particular issues that necessitate further policy and
legislative actions at national and EU level. In a first phase, 18 selected countries have
been analysed, the results of which formed the basis for a comparative analysis in the
overall report called “Member States Policies for Children with Disabilities” published in
2013. In a second phase, which took place in 2014, the situation of children with disabilities
in the remaining 10 countries, as well as Scotland, have been analysed in separate country
reports, including this present report.

The key elements deriving from the CRC and CRPD, with regard to children with disabilities
include:

 The obligation to act in the best interests of the child;
 The right to non-discrimination;
 The consideration of the evolving capacities of the child;
 The right to be heard/to participate;
 The right to be free from violence;
 The right to family life;
 The right to assistance;
 The right to education, including inclusive education.

Given their ratification2 of both UN Conventions, the Member States are obliged to take
necessary measures to ensure the respect of the rights set forth for each child or person

1 All the 28 Member States have ratified the CRC, and all 28 Member States have signed the CRPD (Finland,
Ireland and the Netherlands have signed but not yet ratified).
2 Except for Finland, Ireland and the Netherlands which have signed but not yet ratified the CRPD.
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with a disability within their jurisdiction. The Member States should take the appropriate
measures to ensure that children are protected against all forms of discrimination or
violence, including adopting all appropriate legislative, administrative and other measures
for the implementation of those rights. Moreover, the protection of the rights of children
with disabilities should be mainstreamed in all policies and programmes in accordance with
Article 4(3) of the CRPD on the involvement of persons with disabilities in all decision-
making processes.

Due to the scale of this subject and the scarcity of materials available, the scope of this
study does not cover in detail the wide range of issues arising from and relating to the
situation of children with disabilities. It does not aim to provide an in-depth analysis but
rather an overview of the situation of children with disabilities’ rights in Denmark. This
study presents a snapshot of some of the major issues and obstacles faced by children with
disabilities and their families, a legal analysis of the implementation of the main rights and
principles recognised in the CRC and CRPD and relevant in the context of the situation of
children with disabilities and points to some potential solutions at national and EU level to
improve their situation.

Each country report is structured as follows: it first looks at the situation of children with
disabilities at the national level. It describes the national legal and institutional framework
for the protection of children with disabilities and analyses national implementation of
principles and rights developed in the UN Conventions (CRC and CRPD). It then considers
specific issues relevant to the situation of children with disabilities, including children as
suspects, gender issues and education. Finally, the report covers the mechanisms in place
to implement the legal framework, highlighting gaps, problems, best practices, and
recommendations found by the literature or via interviews with stakeholders.
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1. OVERVIEW OF THE SITUATION AND CHALLENGES FOR
CHILDREN WITH DISABILITIES IN DENMARK

KEY FINDINGS

 National policy focuses on the following areas: the best interests of the child and
inclusion.

 The following gaps, problems and challenges have been identified: prejudice
towards children with disabilities, lack of knowledge on the needs of children with
disabilities by some authorities, lack of accessibility to buildings, the environment
and information, lack of prohibition of discrimination outside the labour market,
differences and inequalities between municipalities and, in some situations, a lack of
training for professionals, e.g. teachers and health care providers.

1.1. Introduction to the situation of children with disabilities in
Denmark

Denmark ratified the Convention on the Rights of Persons with Disabilities (CRPD) in July
2009 – which has been in force since August 2009. The Parliament took the decision to
ratify the Optional Protocol (OP) on an individual complaints procedure under the CRPD in
March 2014. The ratification process has just been completed and the OP is in force since
24 October 2014. The Convention on the Rights of the Child (CRC) was ratified in 1991 and
the two first OP’s under the CRC have been ratified, while the ratification of the third OP, on
the individual complaints procedure, is under consideration. Denmark upholds a reservation
on the CRC Article 40(2) because the Danish legislation does not provide the option to
appeal short sentences as the CRC prescribes.

In the late 1960s, the discussion on what was called “normalisation” gained strength.3 The
aim of “normalisation” was to ensure that persons with disabilities lived lives similar to the
lives of persons without disabilities, and de-institutionalisation was an important element in
such efforts. The fact that persons with disabilities lived their whole life in institutions was
questioned. It was considered that these institutions did not provide a life with dignity for
persons with disabilities, and the emerging viewpoint was that persons with disabilities
should lead their own lives and become integrated into society.4 In 1976, the act on social
welfare introduced the concepts of normalisation, equality, and the rights of persons with
disabilities, into legislation.5 The act laid the foundation for the bill passed in parliament in
1978, rejecting the so-called “special welfare sector”.6 Instead of a central special welfare
sector, services were, to some degree, transferred to the local level and the 14 regions
called “amter” took over the specialised services for persons with disabilities.

Over the years, a disability policy has developed and, among others, the Central Disability
Council has contributed towards a common understanding and agreement between policy-
makers, administrations and disability organisations, on the core principles of the disability

3 Bengtsson, s., Kristensen, L. K. Decentralisation of the special welfare sector, 2006, p. 46.
4 The Central Disability Council, the Founding Principles in Danish Policy on Disability Issues, 2005 p. 6-7.
5 Law no. 333 of 1st of June 1974 in force from 1st of April 1976.
6 Law 257/1978 on decentralisation of the special welfare system of 8 June 1978, Law 258/1978 on changes of
legislation on social welfare of 8 June 1978 and Law no. 254/2014 Consolidation Act on Social Services of 20th

March 2014.
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policy.7 The four core principles are compensation, sectorial responsibility, solidarity and
equal treatment:

1. Compensation relates to providing support aimed at levelling the societal barriers
emerging between persons with disabilities and a society that is not fully accessible.
Compensation can be in form of devices, supportive persons, assistance, or in the
form of economic compensation to cover disability-related extra costs.

2. Sectorial responsibility means that the authorities providing services to the
population, in general, are also to provide services to persons with disabilities, e.g.
(inclusive) health care and education. This principle is a departure from the
approach of residential institutions providing the services in any situation.

3. Solidarity is part of the founding values of the welfare state – meaning that
disability is not to be an economic burden for the individual but that support is to be
provided through tax-paid services and is free-of-charge for the individual.

4. Equal treatment in the sense that persons with disabilities should live their lives,
as much as possible, on an equal basis to others without disabilities.

These four principles apply equally to children with disabilities and those without
disabilities. In 2006, a new social reform was adopted, and services for persons with
disabilities became more decentralised,8 where municipalities had the main responsibility
for persons with disabilities. The 14 “amter” was removed and, instead five regions were
established, mainly with the responsibility for health care.

The structural reform handed-over the responsibility for disability-specific services to the
municipalities – some central services have mostly an advisory and expert character.

1.2. Review of issues and identification of possible regulatory gaps
Disability organisations, children’s organisations, the government and research institutions
conducted surveys and viewpoints on different aspects of the lives of persons with
disabilities, children living with a specific impairment, and of children in general. However,
literature relating, more broadly, to the living conditions for children with disabilities is
scarce.

Issues raised by children with disabilities:
The Disabled People’s Organisations Denmark (DPOD) has carried out two surveys of
children with disabilities. Children with a variety of disabilities participated in seminars
where they informed facilitators of their own viewpoints on their life conditions, well-being,
dreams and critique.9 First and foremost, children with disabilities want to be considered as
children, youths, boys, girls and human beings like anybody else. They highlighted the fact
that their disability often overshadows them as soccer players, siblings, knowledgeable in
specific areas, as girl/boyfriends etc. They pointed out that there should be more general
knowledge about disabilities because they find that prejudice and lack of knowledge is
detrimental to their inclusion and opportunity to participate and develop in society.

7 The Central Disability Council is forum for debate and initiatives with expert members, members from central
administration and disability organisations. The council is advisory to the government and was established by
parliamentary decision in 1979.
8 The Ministry of Economic Affairs and the Interior, Overview of acts to implement the Local Government Reform,
available at http://oim.dk/arbejdsomraader/kommunal-og-regionaloekonomi/kommunale-opgaver-og-
struktur/kommunalreformen-i-2007/oversigt-over-love-til-udmoentning-af-kommunalreformen.aspx (last
accessed on 9 October 2014).
9 Højsteen, S. and Plambech, K. People think that when you have a disability you cannot do anything, 2005;
DPOD, Meet me as a human being, 2008.
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They are also concerned about the lack of accessibility to buildings, the environment and
information which is seen as an obstacle, in general, to their full participation and
development.

They are also concerned over the level of protection they experience from parents and
others, as they feel that they are over-protected compared to other children and youth. In
line with that, they highlighted the need to ensure the right to be heard equally with
children without disabilities.

The following issues have been raised in the literature:
The level of protection against discrimination is inadequate and not in accordance with
the standards of article 5 of the CRPD. Furthermore, the literature considers that other
groups prone to discrimination are better protected from discrimination under the
legislation than persons with disabilities.10

The level of educational achievement is far from equal between children with and
without disabilities. A number of reasons can be identified for the disparities, including
actions taken without fully considering if the recognised gaps are addressed by the
actions.11 An example is the introduction of binding objectives for the education of all
children which may not be adapted to children with disabilities.12 Many municipalities focus
on placing children into mainstream education without making sure that special measures
and knowledge are in place to include properly these children. Children in special classes
and special schools have markedly lower educational achievements than children in
mainstream education.13 Furthermore, although developments have taken place in special
schools, these schools could gain from more coherent activities with mainstream schools.14

Differences of approach towards persons and children with disabilities exist between
municipalities which lead to differences in equal opportunities and implementation of
legislation and policies. In addition, there is little knowledge on the needs of children with
disabilities in some municipalities.15

The annual data reports from the Social Appeals Board, the Special Educations Appeals
Board and the Appeals Board for Educational Support show differences in how
municipalities implement the legislation. This can be identified from the level of complaints
where some municipalities show high levels of complaints.16

10 The Danish Institute for Human Rights, Parallel Report to the UN Committee on the Rights of Persons with
Disabilities, CRPD Committee, 2014, available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fCSS%2fDNK
%2f18140&Lang=en p. 8 (last accessed on 9 October 2014).
11 Capacent. Educational Results and Patterns of Children and Youth with Disabilities, 2009.
12 Ministry of Education, Common Goals for basic school subjects and topics, available at: http://ffm.emu.dk/ (last
accessed on 4 November 2014).
13Rangvid, B. S, and Lynggaard, M: The Results of Special School Pupils when finishing School and five years later,
2014, p. 28.
14 Rangvid, B. S. and Egelund, N.: Decisive Factors for Quality in Special Schools: A Survey mapping on Special
Schools and Pedagogical and Psychological Advice, 2014, p. 51.
15 CRC Committees, Concluding observations for Denmark, CRC/C/DNK/CO/4, 7 April 2011, available at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fDNK%2fCO%2f4
&Lang=en and CRPD Committee 2014: available at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fCSS%2fDNK
%2f18140&Lang=en (last accessed 4 November 2014).
16 Appeals Board, Annual Report 2013, available at https://ast.dk/publikationer/arsrapport-2013-1 Annex 1 p. 32-
33 shows the numbers of complaints filed by municipality, and a municipality like Guldborgsund with few
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While some data exist from a number of different sources, additional surveys should be
carried out on various issues, i.e. measuring if, and where, gaps exist and at what pace
gaps between children with and without disabilities are closed or maintained.17

Furthermore, initiatives should be taken to close these gaps.

Children in psychiatry may experience forced treatment, e.g. in the form of the use of
straps and belts and they do not always receive the attention and care that they need. In
addition, children with disabilities lack access to complaints procedures.18

Surveys from the Danish National Centre for Social Research pointed to the issue of
overprotective parents of children with disabilities. Parents of children with disabilities, and
others, have the tendency to worry more and be more protective than other parents, which
could result in their children becoming less confident and more in conflict with their
surroundings.19

inhabitants has 6 cases in 2013 while a municipality with more inhabitants like Aarhus also has 6 cases. (last
accessed 4 November 2014).
17 Civil society report from the Danish disability organisations to the CRPD Committee p. 60
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fICO%2fDNK
%2f16287&Lang=en (last accessed on 9 October 2014).
18 The National Council for Children, 2014: It is just ordinary persons with a vulnerability.
19 Bengtsson, S., Damgaard, M. and Steffensen, T.: Everyday Life and Conditions of Life for Persons with
Impairments, 2013, p 77.And Bengtsson, S., Hansen, H. and Røgeskov, M., Children with Impairments and their
Families, 2011, p. 80.
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2. OVERVIEW OF THE NATIONAL LEGAL FRAMEWORK
KEY FINDINGS

 Denmark has signed and ratified both the CRC in 1991 and the CRPD in July 2009.
Matters related to the rights of the child and of persons with disabilities fall under
the competences of the national, regional and municipal authorities.

 There is no specific legislation addressing the situation of children with disabilities.
There are acts and regulatory provisions covering all children and citizens, or
specific sectors. In some cases, they enshrine specific provisions for children with
special needs.

2.1. General overview of the national legal and institutional
framework

Denmark is a kingdom with a parliamentary democracy and a strong degree of
decentralisation to five regions and 98 municipalities. Legislation is the primary source of
law together with the Constitution, which is hierarchically superior to acts. Acts are laid out
in binding announcements (bekendtgørelser). Circulars (cirkulærer) are instructions from
ministries and binding for lower-ranking public institutions. Non-binding guidelines
(vejledninger) lay out best practices and give advice on the implementation of Acts,
announcements and circulars.

Denmark is part of the dualistic tradition and international agreements ratified by
Denmark have to be incorporated into Danish legislation. Neither the CRC nor the CRPD are
fully incorporated into the legislation, although certain notions from the CRC are reflected
in Danish legislation, e.g. the best interests of the child.

The European Convention of Human Rights was incorporated in 1992 and is, to this date,
the only human rights convention fully incorporated into Danish legislation. Twice,
have the committees with representatives from the government and experts  been set up
to assess the positive and negative effects of incorporating a number of other human rights
instruments.20

In the summer of 2013, the Government established a committee of government
representatives, experts and civil society representatives. The committee was tasked with
considering whether or not it would be advisable to incorporate the following conventions in
Danish legislation: the UN Convention on Civil and Political Rights, the UN Convention on
Economic, Social and Cultural Rights, the UN Convention on the Elimination of All Forms of
Racial Discrimination, the UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, the UN Convention to Eliminate all forms of
Discrimination against Women, the UN Convention on the Rights of the Child and the UN
Convention on the Rights of Persons with Disabilities. Furthermore, the committee was to
consider ratification of the optional protocol to the CRPC, Optional Protocol no. 3 to the
CRC, and Optional Protocol no. 12 to the ECHR.

In early September 2014, the committee did not reach a consensus in its report and
conclusions. In short, a minority of the committee found that Denmark was already bound

20 Report no. 1407/2001, incorporating human rights conventions into Danish legislation and Report no.
1546/2014 incorporation etc. in the field of human rights.
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by the conventions in question, and considered it a political question of whether or not any
further steps in incorporating human rights in national Danish legislation needed to be
taken ‒  including whether or not Optional Protocol no. 12 to the ECHR was to be ratified. A
committee majority recommended further steps in incorporating all the mentioned human
rights conventions except the CESCR. Furthermore, they recommended ratification of the
ECHR OP no. 12, OP no. 3 to the CRC and the OP to the CRPD.21 The government
representatives did not take a stand, but remained neutral.22

According to the Danish Institute for Human Rights (DIHR), only the status of the ECHR is
clear. Indeed, the Danish dualistic approach has been softened and international human
rights conventions can, to a certain point, be used in Danish courts.

The Danish approach relies on three assumptions23:

1. interpretation: disputes are to be solved in accordance with international human
rights obligations;

2. supposition: this principle assumes that the Parliament wants to act in accordance
with human rights, and court cases are to be solved considering that understanding;

3. instruction: when the Parliament has different interpretations, the most
straightforward option is the human rights convention that is reflected in national
legislation and is to be followed by courts. Such cases have not been seen for many
years.

Denmark has undergone a major structural reform ‒ in force since 1 January 2007. The
number of regions were changed from 13 to five and 270 municipalities were merged to 98.

At the national level, the Parliament decides on legislation and the ministries carry out the
administrative tasks as well as providing regions and municipalities with announcements,
circulars and guidelines. The Government has yearly negotiations with municipalities and
regions on the economic framework and conditions.

Before the reform, the regions had the responsibility for many of the efforts and services
provided for persons with disabilities, e.g. special schools, expertise on assistive devices
and other specialised efforts demanding highly specialised knowledge. The reform, to a
large extent, transferred responsibilities from the regional level to the municipalities.
Recognising the need for maintaining high level knowledge and providing it to the
municipalities, the National Organisation for Knowledge and Specialist Consultancy was set
up (see section 2.2.2).

Since the reform, municipalities are in-charge of disability assessments resulting in the
entitlement to social allowances, devices and services, and support and adjustments in
education. Regions mainly have responsibilities related to health care. They run hospitals
and are responsible for health practitioners, and are still in-charge of the six most
specialised schools, e.g. schools for children who are deaf and blind.

The State Administration belongs and refers to the Ministry for Economic Affairs and the
Interior. It handles tasks on behalf of different ministries. The areas of competence under

21 Before the committee finished its work the Danish parliament decided to ratify the OP to the CRPD.
22 Committee report on incorporations etc. of Human Rights, report no. 1546.
23 Human rights and the Danish legislation (Menneskerettighederne og den danske lovgivning), undated, available
at http://mortenthorndal.dk/menneskeret/pdf/dansklov.pdf (last accessed on 14 september 2014).
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the State Administration which are of importance to children with disabilities are the
supervision of municipalities, complaints regarding building regulations, adoption and
custody, and residence.

2.2. Children with disabilities specific legal and institutional
framework

2.2.1. Legal framework
There are no specific acts on children with disabilities or on persons with disabilities.
However, legislation regulating different sectors and areas of society, such as health care
applies to everyone ‒ children and persons with disabilities included. Certain provisions
address children’s needs specifically, i.e. support children’s development and protection, as
well as specific obligations to support children with special needs and children with
intellectual, psycho-social and physical disabilities.

The Danish Constitution includes a chapter on citizens’ rights, which are primarily
concerned with civil and political rights. The single constitutional provision mentioning
children is Article 76, stating that all children have a right to compulsory primary education
free-of-charge.

All legislation applies to all citizens and, therefore, the Government considers it to be non-
discriminatory in the sense that the rights guaranteed apply to all citizens (with and
without disabilities), including children.24

The Consolidating Act on Social Services establishes obligations for municipalities to
provide support and allowances to persons of all ages with special needs, persons in
vulnerable positions, or socially-exposed persons. The Act holds provisions for parental
authority, as well as support in, and to, families with children with disabilities ‒ whether the
child lives with one or both parents, in a foster family, or in residential care. Furthermore,
the act contains preventive provisions for children and youths in, or likely to be in, conflict
with the law.

Under the Primary School Consolidation Act, the municipalities must provide education for
all children. This includes support for younger children in need to be able to attend school –
in inclusive education and special needs education. It is part of the primary school’s
purpose to educate in a democratic spirit.

The Guardianship and the Parental Responsibility Acts state that parents have
responsibility until the child reaches majority at 18 years of age. The Parental
Responsibility Act obliges parents to treat their children respectfully and it prohibits
corporal punishment. Furthermore, this Act holds provisions which, when fully
implemented, fulfil the right to be heard in judicial and administrative proceedings, in
particular concerning parental custody, permanent address and access rights.

The Health Care Act obliges municipalities to offer preventive health care services,
including dental care. The Act holds extensive obligations towards children with special
needs and disabilities, for both health and dental care.

24 Initial report of State parties CRPD/C/DKN/1, 7 May 2013. p. 8 para. 42-47.
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The Penal Code exempts children below 15 years of age from criminal responsibility, while
the Act on Social Services describes the support and leniency prescribed for children
between 15 and 18 years of age in conflict with the law.

The Danish Building Regulations ensure accessibility to new buildings and the obligation
to establish accessibility to all large reconstructions and maintenance works.

The Parliament has adopted a Media Agreement laying down the initial tracks for new
legislation requiring more accessibility to channels’ programs and websites, including
obligations to provide specific information and programmes of interest. The agreement still
has to be transformed into an act.25

2.2.2. Institutions and authorities
No authority or advisory body is solely competent to deal with children with disabilities,
some authorities and advisory bodies deal with persons with disabilities of all ages.
Authorities and advisory bodies competent on children matters, focus on children in all
types of situations and with all types of characteristics. However, they often dedicate a
specific service to children with disabilities, or draft policies and efforts focusing on children
with disabilities.

Below, is a non-exhaustive list of authorities competent for the rights of persons with
disabilities:

 The Danish Disability Council is a body of experts who are representatives of the
Government and disability organisations. The body advises the Government and
monitors the situation of persons with disabilities, children included.26

 The Danish Institute for Human Rights is appointed as the focal point under the
CRPD Article 33(2) and, as such, it participates in the public debate, carries out
research and comments on existing and new legislation.27

 The Impartial Consultative Service for People with Disabilities is a service
provided to persons with disabilities and their next-of-kin. The service gives advice
on case handling and services.28

 The National Organisation for Knowledge and Specialist Consultancy is a
body advising the authorities and citizens in especially complicated situations in the
social and educational sectors. Authorities are not obliged to follow the given
advice.29

 The Social Appeals Board is an authority with different branches and committees
handling complaints from several areas of society, with high relevance for children
with disabilities. The Board committees handle complaints concerning social
allowances, disability-specific compensation in the family, and placement outside the
home. The Board of Equal Treatment, and the Special Educations Appeals Board,

25 Ministry of Culture, Media Agreements, available at http://kum.dk/kulturpolitik/medier/medieaftaler/ (last
accessed on 5 October, 2014).
26 Notice of setting up a central Disability, available at:
https://www.retsinformation.dk/Forms/R0710.aspx?id=53141.
27 Parliamentary decision on the mandate on disability of the Danish Institute for Human Rights, available at:
http://www.ft.dk/RIpdf/samling/20101/beslutningsforslag/b15/20101_b15_som_vedtaget.pdf (last accessed on
13  September 2014).
28 Social Service act, Art. 15. Set up in 2002 (the then Art 70a in the Social Service act) due to reform to ensure
proper implementation of rule of law (finansieringsreformen).
29 Legislation in the National Organisation for Knowledge and Specialist Consultancy, available at:
https://www.retsinformation.dk/Forms/R0710.aspx?id=98510 (last accessed on 13 September 2014).
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described below, are both branches of the Social Appeals Board. The committees on
social affairs deal with cases on social allowances, e.g. disability-specific support to
compensate families for disability-related costs.30

 The Special Educations Appeals Board decides on complaints filed by parents
regarding their children’s special needs education, e.g. if the parents want their child
referred to special needs education ‒ contrary to the decision of the municipality,
and regarding the content and quality of special needs support if the child has more
than nine hours of support per week (see more details in section 3.1.8).31

 The Board of Equal Treatment is a complaints procedure concerning complaints
over discrimination. In relation to disability, the Board’s mandate is limited to
incidents in the employment sector.32

Below is a non-exhaustive list of authorities competent for the rights of the child:
 The National Council for Children is an expert body advising the government in

all matters regarding children’s lives and rights ‒ children with disabilities included.33

 The Danish Parliamentary Ombudsperson – child office has the competence to
treat individual complaints, to inspect public and private institutions and to take up
cases on their own initiative. Furthermore, adults can file complaints on behalf of
children who are unable to file complaints themselves.34

Children’s Telephone, operated by the organisation ‘Children’s Welfare’, is a helpline for
all children who are capable of communicating independently. Children can call with all
sorts of problems and worries and talk with educated volunteers.35

2.2.3. Definitions
There is no overall definition of disability. In general, the requirements for the persons to
be eligible for disability-specific services and allowances depends on individual evaluation
and referral, whether the service is provided in the social sector, or in health care
education. Individual evaluation relies on medical, psychological, psychiatric and/or social
assessment ‒ as pertinent in the individual’s situation.

A child is defined as a person below 18 years of age and unmarried.36 The age of criminal
responsibility, and the age of sexual consent, is 15 years of age.37 Some specific services
for vulnerable children, children with special needs, and children who grew up in residential
care, can be extended beyond 18 years of age.38 This is also the case in relation to health
care for children with special needs.39 Children have a right to initiate inquiries over their

30 Together the Social Service act, Art. 166-168 and the act on rule of law chapter 9 found the basis for the Social
Appeals Board.
31 The Primary School act, Art. 51.
32 Act on the Board on equal treatment, available at:
https://www.retsinformation.dk/Forms/R0710.aspx?id=117192 (last accessed on 13 September 2014).
33 The 10 years of the Council for Children, available at:
http://www.boerneraadet.dk/media/20475/Jubiskrift_1994-2004.pdf (last accessed on 16 September 2014).
34 Act no 568/2012 of 18th June 2012 supplementet the existing Ombud with an office for children, available at:
https://www.retsinformation.dk/forms/R0710.aspx?id=142493 (last accessed on 13 September 2014).
35 Borne telefonen website available at: http://www.bornetelefonen.dk/raadgivning/BorneTelefonen.aspx (last
accessed on 13 September 2014).
36 Law no 1015 of 20 August 2007, available at: https://www.retsinformation.dk/Forms/r0710.aspx?id=2681 Act
on guardianship art. 1 and Law no 1073 of 20 November 2012. Act on Parental Responsibilities art. 1. At:
https://www.retsinformation.dk/Forms/r0710.aspx?id=141905.
37 Act on administration of justice, chapter 75, available at:
https://www.retsinformation.dk/Forms/R0710.aspx?id=157953.
38 Law no. 254/2014 Consolidation Act on Social Services, Art. 76.
39 Law no. 913/2010 Health Care Act, Art. 122 and 123.
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permanent addresses, and access to divorced parents from the age of 10.40 It is mandatory
for social workers to involve children in decisions with impact on the child’s situation ‒
further elaborated upon in sections 3.1.1., 3.1.3. and 3.1.4.41

From the age of 15, a child can, on his or her own, agree on health treatment ‒ the
custodial parent will be informed and involved, can authorise the use of their health care
information and demand full insight into their own medical records.42

40 Law no 1073 of 20 November 2012. Act on Parental Responsibilities. available at:
https://www.retsinformation.dk/Forms/r0710.aspx?id=141905;
41 Law no. 254/2014 Consolidation Act on Social Services.
42 Law no. 913/2010 Health Care Act, Art. 17.
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3. LEGAL FRAMEWORK FOR CHILDREN WITH
DISABILITIES IN DENMARK

KEY FINDINGS

 Overall, the legal framework is applicable to children with and without disabilities,
and additional provisions provide support for the special needs of children with
disabilities. The principle of the best interests of the child is implemented in national
legislation, while the right to non-discrimination, evolving capacities and the right to
be heard, to some degree, are reflected.

 The implementation of the CRPD and the CRC rights and principles is satisfactory ‒
except for the right to non-discrimination. Non-discrimination is not specifically
implemented in child-specific national legislation. Issues remain regarding access to
transport, buildings, and transportation to schools, as well as access to all goods
and services provided by private enterprises. Special needs support to express views
is not explicitly secured and requires additional procedural safeguards.

 Psychiatry services are not always adequate to receive and provide treatment to
children; sufficient legal protection and complaints procedures are needed.
Furthermore, the historical reasons for sterilising children with disabilities are,
today, non-existent and the practice should be abolished.

 Statistical results are not the same for boys and girls, yet the gender perspective is
not implemented in services and programmes.

3.1. Implementation of the provisions of the CRPD and CRC

3.1.1. Best interests of the child (Art. 3 CRC; Art. 7 CRPD)
The Constitution of 1953 does not explicitly incorporate terms and principles as laid out in
newer international human rights conventions ‒ the best interests of the child is not
reflected in any of the provisions in the Constitution.

The Social Services act has a comprehensive scope, with general provisions, and
provisions targeting individuals in vulnerable situations. The act has many provisions for
children, specific provisions for children with special needs, and children with disabilities.
The provisions relate to different issues, e.g. child protection ‒ against abuse, support and
assistive devices for children with disabilities, and wage compensation for parents of
children with disabilities who stay at home to care for the child instead of using day-care.

The act specifically states that the best interests of the child is to guide and be
implemented in all provisions targeting the social areas of children, e.g. in the family, in
residential care, during the adoption processes, support when in conflict with the law, when
in need of support for personal development, and in leisure activities.43

In order to implement the best interests of the child, municipalities are obliged to
undertake a holistic individual assessment of the situation of vulnerable children. The
assessment will form the base for further intervention. To protect the best interests of the
child, the assessment is not to be more comprehensive than needed.

43 Stated in Para. 19(1).
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Guidelines for municipalities on how to conduct the assessment are non-existent.
Therefore, the assessment is carried out in numerous ways. Some are of high quality ‒
taking all issues into consideration and respecting the right to non-discrimination, evolving
capacities and the right to express viewpoints ‒ while other evaluations are carried out
more fortuitously and in a less thorough manner.

The Social Services act forms the legal basis for the protection of children in legal
proceedings ‒ whether children are witnesses, charged, or convicted, leniency is
mandatory for youths between 15 and 18 years of age. Those below the age of 15 (MACR)
have impunity and are given assistance to guide them back on the right track, in order to
fulfil the principle of best interests of the child. Youths between the ages of 15 and 18 are
referred to ordinary courts. The obligation under CRPD Article 13, to promote appropriate
training for those working in the field of administration of justice ‒ including police and
prison staff, has, so far, not taken place.44

All decisions on adoption, taken by the Social Appeals Board after recommendation
from the municipality child and youth committee, must be taken to support the best
interests of the child. The act on Parental Responsibility states that the parents are to
care for the child and take decisions with consideration of the personal situation and best
interests of the child.45 When the parents are separated, the competent authority can
decide on shared or separated parental custody taking into account the principle of the best
interests of the child.46

To conclude, the best interests are only guaranteed in specific legislation related to specific
decisions, i.e. in the Social Services act and in the act on parental responsibility. There is
no requirement to systematically ensure the best interests of a child in all decisions
affecting a child’s life. In the areas of education and health care, there are no legal
requirements specifically guaranteeing that the best interests of the child is a primary
consideration ‒ neither as a principle guiding general planning and policies, nor for the
individual child.

3.1.2. Non-discrimination (Art. 2 CRC; Arts. 3 and 5 CRPD)
The Constitution does not mention discrimination explicitly, although, it states that
nobody can be deprived from enjoying full civil and political rights on the grounds of belief
and descent.47

The Danish Governments’ initial report to the CRPD Committee does not find direct
prohibition of discrimination for disability reasons necessary, as Danish legislation covers all
citizens. Therefore, persons with disabilities, including children, are covered and protected
as for all citizens.48 In addition, the Government adds that the Danish parliament, in 1993,
adopted B 43 on the equal treatment and equality between person with disabilities and

44 Initial Report of States parties CRPD/C/DKN/1, 7 May 2013, and Civil Society report from the Danish Disability
Organisations to the CRPD Committee, available at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fICO%2fDNK
%2f16287&Lang=en p. 20 art. 136-137.
45 Act on Parental Responsibility art. 2.
46 The competent authority is the State administration, the regional body dealing with cases on parental authority
and overseeing the legality of municipal decisions in cases of complaints.
47 The Danish Constitution Art. 70.
48 The initial Danish state report to the CRPD Committee, available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fDNK%2f1&Lan
g=en (last accessed on 3 October 2014) p. 8-9, art. 42-47.
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persons without disabilities.49 B 43 recommends that central and local governments, as well
as private companies, act in compliance with the principles of equality and equal treatment
for persons with disabilities.

Discrimination on the ground of disability is explicitly prohibited on the labour market (Act
on Prohibition of Discrimination on the Labour Market), while no other sectors are covered
by such prohibition. The Board of Equal Treatment can, therefore, only treat disability-
related discrimination on the labour market. Within the limits of the ILO conventions,
children are allowed to work in Denmark, but, so far, the Board has not handled any cases
of disability-related discrimination for children below the age of 18 ‒ that is not to say there
are no cases, but, so far, no complaints have been filed.

Danish legislation does not rely on the concept of reasonable accommodation – with the
exception of the requirement to provide reasonable accommodation in order to carry out a
job under the Act on the Prohibition of Discrimination on the Labour Market transposing
Directive 2000/78/EC. Danish disability policies have four core principles: compensation,
sectorial responsibility, solidarity and equal treatment, as mentioned in section 1.1.50 These
principles provide support and assistive devices ‒ however, they do not fully replace the
principle of reasonable accommodation, since they do not oblige all adjustments, e.g.
adjustments of buildings are not an obligation in education.

The principle of compensation has similar objectives to the principle of reasonable
compensation. The compensation principle basically implies that society offers persons with
disabilities support and allowances ‒ with the purpose to limit, remedy, or eliminate the
consequences of impairment as much as possible. The aim of compensation is to make
participation and self-determined activities possible, where relevant, for persons with
disabilities.

The principle of compensation is applicable to all sectors of society, and legislation in the
sectors of social, education, and employment, is provided with specific provisions obligating
the sector in-charge to provide for persons with disabilities as well. The Primary School
act, and the different upper secondary education acts, all enshrine specific provisions ‒
both on the responsibility to provide support in the form of accessible material, devices,
instruction and special pedagogical measures. The Social Services act enshrines provisions
on support in the home and support to ensure participation in leisure and cultural activities.
In general, it is a municipality obligation to provide these devices, support, instruction etc.

New public buildings, more than two-storeys high, are to be made accessible ‒ at present,
these buildings are considered part of non-discriminatory obligations to renovate
inaccessible environments. Furthermore, transportation is not part of the building
regulations and while the ten-year-old Copenhagen metro-train is fully accessible, local and
regional trains are not. Changing from one means of transport to another is often
necessary to go from, e.g. home to school, or to and from leisure activities, the options to
use public transportation are limited.

The legislation is applicable to all children ‒ however, legal protection from discrimination is
weak since it does not cover areas relevant to children, e.g. education and health care. In

49 B 43 is an amendment to act no 299/1979 of 26 June establishing the Danish Disability Council.
50 The Central Disability Council: The founding principles of Danish disability politics, 2005 at:
http://www.dch.dk/publ/grundprincipper/grundprincipper.pdf, p. 7 (last accessed on 3 October 2014).
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addition, the complaints mechanism is not yet in place in the areas most pertinent for
children.

3.1.3. Evolving capacities of the child (Art. 5 CRC and Art. 3 CRPD)51

The concept of evolving capacities of the child is not explicitly recognised or laid out in
Danish legislation, and the Constitution does not recognise or reflect the principle.

According to legislation on guardianship, parents are guardians until children reach 18
years of age.52 Although, guardianship for adults is regulated in the same act, and adults
can be under guardianship ‒ on the basis of disability. No disability-based graduation is
made for children below the age of majority.

The principle is comprehensively recognised in education, which has a broad view on the
development of the personality and the competencies of the individual.53 Evolving
capacities are not mentioned explicitly, but the broad approach, and the focus on
competences important to the individual and society, is in line with the principle of evolving
capacities.

Under the Youth Educational Guidance act, all children between 15 and 17 years-of-age
must receive guidance. This obligation to provide guidance also applies to youths below 24
years-of-age who have not finished secondary education.54 The act provides a
comprehensive obligation to provide council for the children and youths least inclined to
start and complete education.55

Legislation with focus on the individual, the act on Parental Responsibility, the act on
Social Services, and the act on Health Care, all enshrine age limits reflecting
considerations over if, and when, the child can make him/herself understood, contribute to,
or be informed about, decisions which will direct or influence the situation of the child.

The act on Parental Responsibility holds the lowest age limit ‒ it states that children
from 10 years-of-age can request the authorities to summon their parents to a meeting on
parental custody, permanent address and access.56 The aim is to empower and protect the
child. The provision reflects the importance ascribed to the child’s close relations. At the
same time, it recognises that only the child truly knows if he or she is thriving, and feels
comfortable with his or her contact with the parents, and the way in which his or her
divorced parents collaborate. The provision acknowledges that a young child can have
important viewpoints, but is in a vulnerable position between the parents, and too young to
facilitate the establishment of sustainable collaboration modes, custody, decisions on
permanent address and access rights.

51 The concept of evolving capacities of the child establishes that as children acquire enhanced competencies and
experience, there is a reduced need for direction and a greater capacity for the children to take responsibility for
decisions affecting their lives. In light of the CRC, the concept of evolving capacities of the child entails that
parents (or persons legally responsible) should have the right and the duty to provide, in a manner consistent with
the evolving capacities of the child, appropriate guidance in the exercise by the child of his/her rights. See the
overview project report for a more detail description of the concept.
52 Act on guardianship. Art. 1.
53 Primary School act. Art. 1.
54 Youth Educational Guidance act. Art. 2
55 Youth Educational Guidance act. Art. 10.
56 Article 35 of the act on parental responsibility.
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The Social Services act has a number of provisions where the evolving capacities of the
child are considered. First and foremost in importance to children with disabilities is that, in
supporting children with special needs, the views of the child are given due weight in
accordance with their age and maturity. This reflects CRC Article 12 on the right to be
heard directly, but it also has implications for implementing CRC Article 5, since the lack of
a fixed age limit underlines the obligation to consider the evolving capacities of the
individual child ‒ regardless of age.57

Due to the Social Services act, children with special needs, who are not capable of
integrating into the community on their own are, from 12 years-of-age, entitled to
company ‒ including the choice of the person to accompany them58. This provision
enshrines a double recognition of the evolving capacities of the child, as it recognises that
the child will gain independence from going out on his or her own and, at the same time,
entitles the child to have influence on how the provision is to be implemented, i.e. on the
choice of person appointed to accompany him or her.

Furthermore, children above the age of 12 are to be heard ‒ if social authorities find it in
the child’s best interests to be adopted against the will of the parents.59

The municipality must counsel children from the age of 15, if the municipality wants to
move them from one residential institution to another.60 Furthermore, children can freely
choose an assessor, without limitations other than that the assessor has to be above 15
years-of-age and bound by professional secrecy.61

The child is only heard if it is in his or her best interests. If the involvement of the child is
detrimental to the child’s development, such involvement is not carried out.

Article 76 in the act on Social Service states that special protection can be prolonged to
youths of 18-23 years-of-age when they have been placed in a residential institution. They
can, in certain occasions, stay longer at the institution, or have a special contact person ‒ if
the municipality considers it necessary in order to support the development of the young
person.

The principle of evolving capacities of the child is not explicitly incorporated in legislation.
However, legislation, to some degree, relies on the concept by granting more extensive
opportunities for children to exercise their own influence as the child becomes older.
Demands in education have increasing obligations and influences built into the system
structure, changing as the children grow older. Nevertheless, for certain rights, such as the
right to be heard by some authorities, the legislation set age limits, which is not in line
with the principle of evolving capacities. As stated by the CRC-Committee, the principle of
evolving capacities has to be implemented in the right to express one´s viewpoints and, if
properly supported, children are more often capable of forming qualified opinions on their
own situation. Furthermore, children develop at their own pace62 ‒ therefore, it cannot

57 This can be laid out in accordance with the CRC Committees General Comment no. 12 stating that children are
to be considered capable of expressing their views and that new assessment of the ability is to be carried out for
every new situation. Art. 46(3) of the social services act.
58 The Social Service act. Art. 45.
59 Article 74 of the act on Social Services.
60 Article 68 of the act on Social Services.
61 Article 48a of the act on Social Services.
62 CRC Committee General Comment No. 12 on the right of the child to be heard, available at
http://www2.ohchr.org/english/bodies/crc/comments.htm p. 9 art. 20 (last accessed on 20 September 2014).
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be anticipated that fixed age limits in the legislation will be applicable for all children ‒
some children will gain competence before the limit, while others will be older. Thus, the
fixed age limits, at present, may deprive some children of the right to have their viewpoints
considered ‒ although they are fully capable of expressing themselves without any
detrimental effects.

3.1.4. The right to be heard/to participate (Art. 12 CRC; Arts. 7 and 30 CRPD)
The Constitution does not specifically mention a right for children to express viewpoints
and have these viewpoints given due weight. Constitution Article 77 writes: “Any person
shall be at liberty to publish his ideas in print, in writing, and in speech (…)”. This provision
is applicable for children and adults. Therefore, the issue to be considered most carefully is
if, and how, the viewpoints of children are given weight.

The right of the child to be heard is not explicitly guaranteed in judicial proceedings, as it is
not stated in the Danish Administration of Justice Act. In practice, the judge is responsible
to decide whether or not to hear the child.

In certain procedures, the legislation explicitly enables the child to participate and give
his/her opinion on the issue. As mentioned in Section 3.1.3, when it comes to custody,
permanent address and access rights to divorced parents, children from the age of 10,
can request the authorities to: mediate; guide; advice; restrict parental custody; decide on
the child’s permanent address; and give guidelines for access to one or both parents.63

In the Constitutional act on Social Services, the Health Care act and the Parental
Responsibility act, children are within fixed age limits, and entitled to express their views
_ which are given due weight. From the age of 12, children can file complaints over
municipality decisions on placement outside the family.64 From the age of 15, children are
entitled to give consent to medical treatment. However, if the health care staff, after the
child’s assessment, considers that the child above 15 years-of-age does not have the
capacity to understand, the decision must be taken by the holder of parental custody.65 The
act on Parental Responsibility contains a limitation ‒ stating that children for whom
involvement is detrimental to their development and well-being, are not to be involved in
the decisions.66 Similar limitations exist in the act on Social Service.

In practice, a report points out that children with psycho-social disabilities do not feel
properly involved and informed of their own situations, or on the options and routines in a
psychiatric ward. They do not have options to file complaints, or have a patient advisor, if
they are below the age of 15.67 Both of these issues are pointed out as areas of special
concern in the concluding observations from the CRPD Committee.68

In the main objectives of the education clause (Article 1) of the Primary School act –
applicable in both mainstream schools and special schools, it is stated that children are to
be brought up in a democratic spirit. Though not stated directly, it implies that children are

63 Article 35 of the act on parental responsibility.
64 The Social Service act. Art. 167.
65 The Health Care act. Art. 17.
66 The Parental Responsibility act. Art. 34(2).
67 The National Council for Children, 2014, available at http://www.boerneraadet.dk/media/31161/Det-er-bare-
almindelige-mennesker-der-har-en-saarbarhed_-til-web.pdf (last accessed on 5 October 2014).
68 Office of the High Commissioner for Human Rights, Concluding observations to the CRPD Committee - Denmark,
available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fCOC%2fDNK
%2f18388&Lang=en, p. 5-6 and 10, art. 36-39 and 68. (last accessed on 5 October 2014).
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to be encouraged to express their viewpoints and considerations and to be listened to
properly. Furthermore, under the same act, Article 46 states that children are entitled to
form pupil councils in all public schools ‒ from level 5, and through these pupil´s councils,
channel their viewpoints on issues of interest to them. The right to express viewpoints and
have them given due weight as an individual, is not explicitly reflected in the Primary
School act.

In terms of participation, the Primary School act provides that children in all schools with
form levels from 5th grade and upwards are entitled to form a pupils’ council.69

Nowhere, in the legislation, is the obligation of the CRPD Article 7(3) ‒ to provide age and
disability-specific support - reflected when it comes to the child’s opportunities to
express his or hers own viewpoints. In the spring of 2014, the Children’s Telephone helpline
refused to support a boy with intellectual disabilities when the municipality wanted to move
him from his foster family to residential care. The reason for the refusal was that the
Children’s Telephone did not consider the boy able to express his own viewpoints and
wishes, and they, therefore, used the viewpoints of his foster and biological parents rather
than the boy’s. The case reached the media70 but the frequency of such cases for the
Children’s Telephone helpline, and in the municipalities, is undocumented.

A potential field of tension exists. It is necessary to protect children who are considered
incapable of expressing their viewpoints, or where involvement is considered detrimental to
the development and well-being of the child. At the same time, a person who evaluates the
capability of a child is often the same person who should be influenced by the child’s
viewpoints ‒ even in a direction they do not approve.

Children do, to some degree, have the opportunity to be heard in relation to certain issues
or procedure, but often, the right is based on fixed age limits rather than on the maturity of
the child. Therefore, the CRC-Committee’s general comment no. 12 is not fully applied.
Furthermore, the right to age and disability-specific support is not fully implemented.71 This
leads to a situation where those children, who have the most extensive difficulties in
exercising the right, are also those most severely affected by an impairment ‒ especially
if the impairment has intellectual and communicative implications.

3.1.5. Freedom from violence (Art. 19 CRC; Art. 16 CRPD) and its implementation
The right to be free from violence is recognised by the prohibition of corporal punishment
and by the prohibitions of violence in the Penal Code.

The Penal Code contains some provisions aimed at protecting children and vulnerable
persons. To place or leave a person unable to take care of him or herself is criminally
sanctioned under the Penal Code.72 Courts are to impose stronger sanctions when the
victim is considered defenceless.73 However, persons with disabilities are not considered
victims of hate crimes on an equal footing with other groups prone to discrimination.

69 Primary School act. Art. 46.
70 News, “Prosecution: Children’s Rights helps only normal children”, 14 March 2014, available at:
http://ekstrabladet.dk/kup/sundhed/article4671272.ece, (last accessed on 9 October 2014).
71 As stated in the CRPD Art. 7(3).
72 The Penal Code Art. 250.
73 The Penal Code art. 81(11), while disability is not mentioned in art. 81(6) relating to hate crimes for ethnic,
religious and sexual orientation reasons.
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The act on Parental Responsibility prohibits corporal punishment in the family.74 The
holder(s) of parental custody were the last to be prohibited from the use of corporal
punishment. In 1985, parents were obligated to protect their children against physical and
psychological violence and, in 1997, corporal punishment by parents was abolished.
Continued use of corporal punishment is regarded as neglect, and this is considered by the
social workers, and other professionals, who intervene in the family lives where children do
not thrive and develop.

The protection of children in residential institutions is stronger compared with the
protection of other children as employees and supervisors engaging in sexual relations with
residents face four years of imprisonment.75

Guidelines are provided to ensure that positive pedagogical measures are used for children
in institutional care. Force can only be used when absolutely necessary, i.e. to avoid harm
to others, to themselves and/or the facilities. Force can never be used as a substitute of
corporal punishment, or as degrading treatment.76

In 1951, corporal punishment was prohibited in public schools in Copenhagen and, from
1967, this prohibition was applied throughout the country, including prohibition in the
residential institutions of children and youths.

The Equal Opportunities Centre for Disabled Persons initiated efforts to prevent and limit
the use of force against children with disabilities by their teachers. The Centre prepared
and distributed a leaflet containing information about the legislative framework, discussing
the term “use of force”, and encouraging openness and debate about the use of force.77

“Use of force” is the term used to describe the action of professionals when holding children
who kick, slap or hit other children, themselves or furniture and buildings. The Danish
Centre for Educational Environment has a strong focus on bullying and provides
recommendations for the prevention of bullying in day care institutions, e.g. childcare
and adult education. However, there is no specific focus on children with disabilities and
vulnerability to violence.78

Considering children’s situations in school, the Danish National Centre for Social Research
has found that children with disabilities experience more conflicts than children without
disabilities.79 They find that children diagnosed with ADHD experience the highest level of
conflict, and children with other diagnoses also experience higher levels of conflict than
those experienced by children without disabilities.

74 The act on Parental Responsibility art. 2(2).
75 The Penal Code art. 218.
76 National Board, Guidance on the use of force against children and young people who are placed in care,
available at: http://www.socialstyrelsen.dk/omsorgogmagt/lovgivning/vejledning-om-magtanvendelse-
1/vejledning-om-magtanvendelse-over-for-born-og-unge-der-er-anbragt-uden-for-hjemmet (Last accessed on 4
November 2014).
77 The Centre was shut down by the end of 2010 due to new structures following the implementation of CRPD Art.
33. However, the publications drafted by the centre are in use. The publication referred to here is from 2005: “The
use of force in public schools”.
78 The Danish Centre for Educational Environment (Dansk Center for Undervisningsmiljø), available at:
http://dcum.dk/ (Last accessed on 4 November 2014).
79 Bengtsson, s., Hansen, H., Røgeskov, m., Copenhagen 2011: Children with an Impairment and their Families p.
81.
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According to the National Board of Social Services, between 4-20% of all children in
Denmark experience violence in the home every year.80 According to the Danish National
Centre for Social Research, there are more children, than the exiting data of 0.12% of all
children, seen every year by doctors in hospital casualty departments, who have
experienced extensive violence from their parents. Due to the lack of definitions and
irregular data collection, no data is able to fully present the number of children affected.
The only thing to be certain about is that the actual number is higher than the existing
data.81 No data exists on the number of children with disabilities who are affected by
violence.

However, domestic violence is considered illegal under the penal code provisions on
violence. Women’s crisis centres have, in some places, not only physical space for children,
but also psychologists who are educated in dealing with children in vulnerable situations.
Some women’s crisis centres are also accessible for persons with physical disabilities.82

3.1.6. Right to family life (Art. 9 CRC; Art. 23(3) CRPD)
The Constitution does not define the family, or the right to family life. Article 72, though,
guarantees the right to privacy. However, the ECHR has been fully incorporated into Danish
law and, therefore, Article 8 ECHR applies.83

Under the act on Parental Responsibility, parents are entitled to take decisions on behalf
of children below the age of 18, in accordance with the interests and the needs of the child.
Furthermore, parents are obligated to treat their children with respect ‒ to listen to
children’s viewpoints. However, as long as children are not abused, or subject to neglect
and degrading treatment, no legislation regulates the child’s position in the family or family
life.

The act on Parental Responsibilities enshrines provisions on how to ensure the child’s right
to both parents ‒ even though the parents may not be capable of establishing and
maintaining parental collaboration and common responsibility for one or more child.

Children have a right of access to and contact with their parents and networks,
including, without limitations, e.g. siblings, grandparents other family members, and
friends, while children are placed outside of their homes. Considering the best interests of
the child, the municipality council must ensure that the connection between the child and
the parents and their network is maintained. This can be done by planning access visits. In
addition, the municipal council has a duty to ensure that parents receive information about
the everyday life of their child and to promote cooperation between the parents and the
placement facility.84

The Social Services act holds a number of provisions designed to support parents in
raising their children within the family. The Social Services act states that all citizens have
a right to advice to prevent social problems. Advice can be given anonymously when

80 National Board, Domestic violence. Scope, available at: http://vidensportal.socialstyrelsen.dk/temaer/vold-i-
hjemmet/omfang (last accessed on 24 November 2014).
81 Oldrup, H., Korzen, S., Lindstrøm, M., Christoffersen, M. N., Violence against Children and Youth, 2011,
p. 76.

82 Crisis centers member of LOKK, available at: http://www.lokk.dk/Faa-hjaelp-her/Oversigt-over-krisecentre/
(last accessed on October 4th, 2014).
83 Law 285/1992 on the European Convention on Human Rights.
84 The Social Service act. Art. 71.
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requested. The act also obliges municipalities to establish preventive measures to prevent
difficulties for children, youths and families.85

When needed, the municipality can also provide treatment for the family as a unit or
foster family for both the child and one or both parents. For children with extensive need
for care, support and attention, the municipality can provide a foster family for the child on
a regular basis for a limited time, e.g. every second weekend.86 The municipality can decide
to provide economic support for the family, when such support can prevent more
extensive measures, like a foster family or residential care.87

Regarding the placement of children, the municipal council is competent to decide on
placement into care. It can decide to place a child in foster care or care institutions, subject
to the parents’ consent and the consent of a child of at least 15 years.88 The Children and
Young Persons Committee is competent to decide on the placement of children without the
consent of parents or children above 15 years, where children are in situations of obvious
risk of major harm to their health or development.89

When a child is living in a foster family or in a residential institution the parents are to be
supported in maintaining the contact with the child.90 Furthermore, support is provided
to assist in solving the problems leading to placement of the child.91 When needed action
can be taken without parental consent.92

Overall, the right to family life is guaranteed in the legislation - thanks to the incorporation
of the ECHR and the legislation providing safeguards to ensure the right to maintain family
ties. However, an explicit recognition of the right to family life in the legislation would be
preferable.

3.1.7. Right to assistance (Art. 23 CRC; Arts. 23(5), 26 and 28 CRPD)
The right to assistance is not explicitly recognised in the legislation. However, the
legislation lays down specific requirements and procedures to ensure that assistance is
provided to children with disabilities and their families.

Under the Act on Social Services, municipalities must provide support and allowances to
persons of all ages with special needs, persons in vulnerable positions, or socially-exposed
persons. Support must be organised for families with children with disabilities ‒ whether
the child lives with one or both parents, in a foster family, or in residential care.
Municipalities are in-charge of disability assessments resulting in the entitlement to social
allowances, devices and services, and support and adjustments in education. The
municipality is obliged to provide guidance, and secure participation, from the required
professions.93

The National Organisation for Knowledge and the Specialist Consultancy can give
advice to municipalities ‒ especially in complicated situations. This includes advice on how

85 The Social Service act. Art. 10.
86 The Social Service act. Art. 52.
87 The Social Service act. Art. 52a.
88 The Social Service act. Art. 53.
89 The Social Service act. Art. 58.
90 The Social Service act. Art. 71.
91 The Social Service act. Art 54.
92 The Social Service act. Art. 56.
93 The Social Service act, Art. 11(8) and 50.
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to support parents in taking care of their children with complicated or comprehensive
impairments, and their development in the family. Furthermore, the Impartial Consultative
Service for People with Disabilities can provide support and advice for parents who disagree
with or doubt, the decisions and case work of the municipality.94

Children with special needs can, if needed, attend special needs day-care which, to a
certain degree, will provide the necessary training and treatment. Furthermore, parents can
obtain education and economic support for assistance and training facilities within the home
‒ if they wish to train the child themselves.95

Families with children with disabilities receive a monthly amount to cover extra disability-
related expenses, i.e. special diets, diapers, and extra wear-and-tear.96 Under the Social
Service act, the municipalities are obliged to cover loss of wages ‒ up to a specific amount,
for parents who take care of a child with disabilities at home.97 It is a precondition that it is
necessary to provide day-care for the child in the home and, that it is most appropriate that
the child is taken care of by one of the parents.

Assistive devices and remedies are granted after referral and free-of-cost. Furthermore,
subsidies can be given to render cars accessible for persons with disabilities who find it
necessary to have a car to participate in activities, education and work.98

Assistive devices and support are to be given free-of-charge when needed to participate in
primary school, secondary and higher education. Assistive devices given with
instruction improve school performance compared to the performances from children who
are given devices without instruction.99

Furthermore, within CRC Articles 12 and 5, and CRPD Articles 7(3) and 3, is the obligation
to provide assistance in the form of an accompanying person for children with disabilities
who cannot be on their own out in society.

Medical care is provided to all free-of-charge. Services are carried out by a mixture of
public and private hospitals and clinics.100

Overall, the right to assistance is reflected in many different areas of legislation and is
fulfilled if the legislation is properly implemented. In recognition of the high degree of
complexity characterising the area, different organisations, such as the National
Organisation for Knowledge and the Specialist Consultancy, have been established to
provide advice for authorities and citizens.

94 The Social Service act, Art. 13-15.
95 The Social Service act, Art. 32.
96 Social Services act. Art. 41.
97 Social Services act, Art. 42.
98 Social Services act. Art. 114.
99 Capacent: Educational Results and Patterns of Children and Youth with Disabilities, 2009: p. 31-34.
100 The Helath Care act. Arts. 60 and 81.
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3.1.8. The right to inclusive education (Art. 28 CRC; Art. 24 CRPD) and its
implementation

The Danish Constitution guarantees the right to free primary education to all who
attend public schools, as part of fundamental citizens’ rights.101 The Primary School act
covers one year of pre-school and ten years thereafter.

The Primary School act regulates mainstream schools, special schools, different kinds of
support and the obligation to provide support. Support can have many and different
expressions. It can be in the form of accessible and/or specially arranged materials,
electronic devices, personal assistance, etc. Part of the aim of the legislation is to turn to
more inclusive approaches in mainstream education. Accessibility to buildings is not part of
educational legislation and obligations and, on that basis, children can be referred to
schools other than the one in the neighbourhood.

As a result of the more inclusive approaches, the statistics no longer include children
supported for less than nine hours per week. However, according to the Ministry of
Education in school year 2012/13, there were a total of 577,396 children in public primary
schools ‒ 29,964 of these children were in special education settings.102

The ministry of education has established a web link with knowledge and advice on
inclusion, and units to support the municipalities in their effort to implement an inclusive
public primary school.103

Though not guaranteed in the Constitution, access to secondary education ‒ including
technical/vocational training, and higher education - is also free-of-charge for any
individual. The municipalities, educational institutions and the State, must provide devices,
support, accessible materials and special pedagogical measures for those types of
education. Furthermore, a specialised three-year education for youths with special needs
exists. Here, the municipalities are obliged to provide support free-of-charge for the
individual.

All children are, as a starting point, obliged to receive education. It can take place in public
schools, be conducted at home by parents or others, or it can take place in private schools.
When considered necessary, children with special needs undertake an individual
assessment. Following this assessment, the child is referred either to mainstream
education, to mainstream education with support, to a special class or group in a
mainstream school, or to a special school. Since the local authorities are responsible for
primary education, options differ from municipality to municipality. State support can, to
some extent, be given to children in private education.

Attending a special group, class or school is, consequently, not a free choice for
individuals ‒ parents have access to a complaint procedure when the child has special
needs support for nine hours a week or more. This complaint procedure can be used if the
person(s) with parental custody find that the child should be referred to a special school
instead of education in the mainstream school, or to mainstream education instead of a

101 The Constitution. Art. 76.
102 Ministry of Education, Special education and segregation, 2012/2013, available at:
http://uvm.dk/Service/Statistik/Statistik-om-folkeskolen-og-frie-skoler/Statistik-om-elever-i-folkeskolen-og-frie-
skoler/Statistik-om-specialundervisning (last accessed on 4 November 2014).
103 Resource Centre for Inclusion and Special Needs, available at: http://www.inklusionsudvikling.dk/ (last
accessed on 4 November 2014).
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special school. In such cases the child is entitled to enter mainstream school,
regardless of the viewpoints of the mainstream school.104

The evaluation and referral carried out before the child starts school can be changed over
the years the child attends school, i.e if the child does not seem to learn, develop or thrive,
a new assessment referral can be made.

Children and legal representatives in special needs secondary education have the
opportunity to file complaints. They can complain over the lack of referrals to special
needs secondary education, and over the quality of its education.105 In mainstream
secondary education, they can file a complaint regarding the level and quality of the special
needs support given to the Appeals Board for Educational Support.106

Access to complaint procedures has recently been reduced in primary education, and to a
high degree, this is the reason for the low number of complaints filed in 2013, compared to
2012.107

Most of the filed complaints concern the level of support, i.e. parents find the level of
support too low. In a high number of complaint cases, the parents disagreed with the
referral of their child to mainstream education, and argued that their child should be
referred to a special school. In many cases, parents did not find the support to be tailored-
to-fit their child’s needs, i.e. those necessary to ensure the child’s learning abilities are
considered and the well-being of the child is properly protected.108

Municipalities are obligated to have staff professionally trained to carry out assessments
of children of all age groups ‒ they can approach the National Organisation for Knowledge
and the Specialist Consultancy, for advice on assessment ‒ although, the municipalities are
not obliged to follow their advice.

The level of knowledge, in-service training and supervision provided for teachers
educating children with disabilities in mainstream education, is also considered too low by
disability organisations, to enable an adequate support of the child’s needs.109

A variety of special schools exist. The children most likely to attend special schools are
children with intellectual disabilities and children with diagnoses affecting their ability
to interact with others, and to focus on tasks, e.g. autism and ADHD.110 85% of the
headmasters of special schools have an education as teachers, while 30% of these have

104 Parents’ complaints are filed at the Special Educations Appeals Board. Here the members are two appointed by
LG-Denmark and two appointed by DPOD, and a chair who is appointed by the Minister of education.
105 Law 1031/2013 on secondary education for youths with special needs. Art. 12.
106 Law on the Appeals Board for Educational Support.
107 Appeal Boards, Board for Special Education, Annual Report 2013, available at:
https://ast.dk/publikationer/arsrapport-2013-1. In 2012 the Appeals Board dealt with 265 cases and that was
reduced to 164 cases in 2013 (last accessed on 9 October 2014).
108 Appeal Boards, Board for Special Education, Annual Report 2013, available at:
https://ast.dk/publikationer/arsrapport-2013-1 the yearly report from The Special Education Appeals Board, 40%
of the complaints from 2013 was over rebuff on special school, p. 21. (last accessed on 27 September 2014).
109 Stakeholders interview with disability rights organisations and Danske Handicaporganisationer, Shadow report
to the UN Committee on the Rights of persons with Disabilities, undated, available at:
http://www.handicap.dk/dokumenter/rapporter-notater/2%20-
%20Report%20to%20the%20UN%20Committee%20on%20the%20Rights%20of%20Persons%20with%20Disabili
ties.doc/view?searchterm=None, 2013. p. 41-44, (Last accessed on 24 November 2014).
110 Rangvid, B. S. and Egelund, N.: Decisive Factors for Quality in Special Schools: A Survey mapping on Special
Schools and Pedagogical and Psychological Advice, 2014. p.10-11.
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additional pedagogical education.111 55% of the staff consists of teachers and 35% of
pedagogues.112

Special schools can decide not to educate in one or more of the subjects of the general
curriculum and, depending on the type of special needs, children can be exempted. 70% of
children in special schools are considered to be educated on a lower level than children of
the same age in mainstream schools.113 In 15-20% of these schools, the national testing
system is used ‒ individual pupil’s plans are used in 75% of the special schools.114

A survey concluded that special schools have developed and improved over recent years,
and special schools should help to improve the standards of mainstream education for more
pupils.115 The educational achievements of children who attended special schools were
more modest than for children in mainstream education.116 Children with disabilities’
participation in secondary education is less frequent,117 which compromises their future
prospects of participation in the labour market.118

Danish compulsory primary education dates back to 1739119 ‒ before thoughts of
accessibility to the built environment - and a vast number of Danish primary schools have
been in use for many years. This also applies to secondary education. The actual
implementation of the obligation to attend school has been enhanced, and also the number
of compulsory years in primary school has increased. Therefore, the age of school
buildings, the pedagogical designs, and accessibility vary widely within each municipality.
In general, children belong to a school district based on their permanent address. However,
there is no right to attend the local school, and children with physical disabilities can be
referred to an accessible school closest to their home, within their municipality. The
municipality is obligated to ensure transportation of the child in such situations.

Pre-school children, who have special needs, are entitled to support free-of-charge before
school age, to become ready to start school together with their peers of the same age. In
such cases, there is access to a complaints procedure ‒ only three complaints were filed in
2013.120

Children, who are hospitalised for longer periods, are entitled to education within the
hospital, and children are entitled to education at home if it is necessary to maintain their
well-being.

More inclusive approaches are not without challenges and the civil society report to the
CRPD Committee comments on the level of knowledge on disabilities in mainstream school,

111 Ibid. p. 14-15.
112 Ibid. p. 17.
113 Ibid. p. 30.
114 Ibid. p. 22.
115 Ibid. p. 51.
116Rangvid, B. S, and Lynggaard, M,: The Results of Special School Pupils when finishing School and five years
later, 2014, p. 28.
117 Ibid. p. 35.
118 Ibid. p. 46.
119 Denstoredanske.dk, Danish school history, available at:
http://www.denstoredanske.dk/Erhverv,_karriere_og_ledelse/P%C3%A6dagogik_og_uddannelse/Skole_og_SFO/d
ansk_skolehistorie (last accessed on 9 October 2014).
120 Appeal Boards, Board for Special Education, Annual Report 2013, available at:
https://ast.dk/publikationer/arsrapport-2013-1 p. 30.
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the pace of the process, and the differences between municipalities in their reporting.121

The CRC Committee also raises the issue of knowledge among teachers.122 The CRPD
Committee has given clear recommendations to the Danish State to consider the
differences between municipalities, to improve disability-specific knowledge, to reconsider
the pace of the process, and to improve documentation in relation to educational
achievements and the impact of inclusive education.123

With the movement from segregated education and specialised support to inclusive
education, there is ongoing and extensive debate of primary education in Denmark.124 The
debate is multifarious ‒ it considers the conditions of primary education in terms of
quality, allocation of resources, efforts, purpose and structure. The debate also
revolves around workload, education and abilities of teachers, including influence, demands
and expectations of parents, the views of children: their role, situation and behaviour in
society.

Surveys from the teachers union focus on the level of resources and the number of
teachers available to solve daily tasks. They find that too many children with special needs
are placed in mainstream education, and thus more resources are needed.125 Disability
rights organisations also focus on resources and teacher’s education, their knowledge and
their opportunities to have supervision regarding special needs and disability-specific
issues.126 Politicians, however, focus on structure and the resources allocated to both
mainstream and special needs education.127 These are all valid and important discussions.
However, such focus might have negative impacts since they tend to focus more on
problematic issues and the lack of abilities, rather than solutions.

3.2. Specific issues faced by children with disabilities

3.2.1. Gender vulnerability
Data and statistics on children with disabilities is disaggregated by gender ‒ thus,
different outcomes for boys and girls with disabilities are visible. For example, more

121 http://www.handicap.dk/dokumenter/rapporter-notater/civilsamfundsrapport-til-den-danske-regerings-foerste-
periodiske-rapport-til-fns-handicapkomite-for-rettigheder-for-personer-med-handicap-1 p. 38-40 (Last accessed
on 5 October 2014).
122 Committee on the Rights of the Child, Concluding observations: Denmark, CRC/C/DNK/CO/4, 7 April 2011,
available  at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fDNK%2fCO%2f4
&Lang=en, p. 12 art. 46d (last accessed on 5 October 2014).
123 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of  Denmark,
CRPD/C/DNK/CO/1, 30 October 2014, available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fCOC%2fDNK
%2f18388&Lang=en, p. 2, art. 12-13, (last accessed on 5 October 2014).
124 Ministry of Education, Special education and segregation, 2012/2013, available at:
http://uvm.dk/Service/Statistik/Statistik-om-folkeskolen-og-frie-skoler/Statistik-om-elever-i-folkeskolen-og-frie-
skoler/Statistik-om-specialundervisning (last accessed on 9 October 2014). According to the Ministry of Education
29.964 pupils were in segregated education in 2012/2013, inclusive education is undergoing changes both in form
and definition these years why comparisons over time are difficult.
125 DLF, “Nine out of ten the Copenhagen teachers: Not enough support for students with special needs”, 13 May
2014, available at: http://www.dlf.org/nyheder/2014/maj/ni-ud-af-ti-koebenhavnerlaerere-ikke-nok-stoette-til-
elever-med-saerlige-behov (last accessed on 27 September 2014).
126 As spelled out in interview with representatives from the disabled peoples’ organisation.
127 Karen Ravn, “School directors will look at teachers’ working time and special education”, in folkeskolen.dk, 18
November 2010, available at: http://www.folkeskolen.dk/65244/skoledirektoerer-vil-kigge-paa-laerer-arbejdstid-
og-specialundervisning (last accessed 9 October 2014).
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boys attend special needs education than girls.128 However, all legislation is considered
gender neutral –services and efforts are designed for individuals, thus, gender perspectives
and differences between the needs of boys and girls may be taken into account in individual
cases, but not visibly concluded upon. Furthermore, gender perspectives are not considered
when outlining the design of policies, programmes and the structure of services.129

The Primary School act enshrines an obligation to provide education on sexual and
reproductive issues. As the Primary School act covers both mainstream and special
needs education, children with disabilities are included, regardless of their school
placement. However, in special schools there is leeway for teachers to assess the capacity
of the pupils and to adjust the scope and level of the subjects taught. As a consequence, it
is up to the teacher and head master to decide if education on sexual and reproductive
issues is offered.

The legislation regulating sterilisation also regulates sterilisation of children. The
provisions are not gender-sensitive. Sterilisation can be allowed for children with
intellectual or psycho-social disabilities if the child’s request is supported by the holder(s) of
parental custody and approved by an independent council.130 Legislation does not depend
on special conditions for sterilisation, e.g. a pregnancy that is life-threatening. However,
according to the council in South Denmark, it is preferred that contraceptive measures are
taken and exhausted before granting such a procedure.131

The Danish National Centre for Social Research has found that persons with extensive
physical disabilities are far more prone to be victim of violence than other persons.
Women with disabilities are far more prone to be victims of violence in close relationships,
than the men, and the more extensive the impairment, the more violence women may
experience. The survey considers persons from 16 years-of- age. They do not propose
explanations, neither do they consider if the findings are applicable for children with
disabilities below 16 years-of-age. They do however, point at violence against persons with
disabilities as an area in need of more research.132

3.2.2. Children as vulnerable suspects
In general, the Penal Code applies as much to persons with disabilities as to anybody else.
The age of criminal responsibility is 15 years-of-age.133 Children below the age of 15
are supported via the Social Service act. Instead, persons above 15 years-of-age can be
referred to treatment.134 Persons who can be punished, and who are between 15 and 18

128 Ministry of Education: Special needs education and segregation, 2014, p. 4:
http://uvm.dk/~/media/UVM/Filer/Stat/PDF14/140205%20Specialundervisning%20og%20segregeringsgrad.pdf
(Last accessed on November 24, 2014).
Another example is according to Bengtsson, S., Hansen, H., Røgeskov, M.: Children With Impairment and their
Family, 2011, p. 95. They find that boys with disabilities have more conflicts than girls with disabilities.
129 This viewpoint is reflected in interview with representative of the disability movement.
130 The Health Care act, Art. 108 – 110.
131 The Region of South Denmark: Yearly report, Council for Contraception, Fetus Reduction and Sterilization,
2009, p. 9: http://www.regionsyddanmark.dk/wm324082 For region South Denmark (one of five regions in the
country) 9 persons were permitted to sterilization in 2009. The data is not disaggregated, and both persons below
25 years of age and persons who are considered unable to decide for themselves have to apply. There are no
gender specific information. (last accessed 5 October 2014).
132 Bengtsson, S, Damgaard, M and Steffensen, T.: Everyday life and conditions of life for persons with
impairments, 2013, p. 151.
133 The Penal Code art. 15.
134 The Penal Code art. 68-70.
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years-of-age are, in some regards, treated more leniently than adults.135 An exception
exists, stating that a person with intellectual or severe psycho-social disabilities, when the
incident took place, cannot be punished. This provision applies regardless of age.136

In judicial proceedings, parents are entitled to choose a lawyer for their child.137 The
Danish State reported to the CRPD Committee that persons with disabilities can have
disability-specific support in proceedings – though it makes no reference to specific
legislation.138 According to the report, disability-specific assistance is provided to persons
with disabilities, participating in court proceedings. While police and prison staff are trained
in minority issues, such training is not provided for judges and court staff. 139

The Act on the Administration of Justice regulates the pre-trial and trial process for
children. When a child is on trial, the court has the option to close the doors to the public
and to decide whether or not the media cannot report on the case.140

The police are obliged to minimise waiting time in custody and, especially, placement in
isolation is more restricted than for adults.

Sentences are, in general, shorter for children, and, although a number of children serve
sentences in prisons for adults, the majority are in secured institutions with the aim to
support and educate.

When the police arrest children below 15 years-of-age, they must immediately inform
the person(s) holding parental custody. The waiting time in custody is to be cut as short as
possible. If it is believed that parental participation in interrogation prevents investigation,
is detrimental to the well-being of the child, or the police, for any other reason believe the
child is in need of special support, they must inform the municipality council – a
representative of which is to be present during the interrogation. If the child has committed
a serious offence – for which an adult would have a long sentence, the child is entitled to a
lawyer if the person(s) holding parental custody, or the police, requests it.141

The measures applying to children in conflict with the law are enshrined in the act on Social
Services. According to Articles 46 to 57, children who are in need of special support and
protection are entitled to it. There are many reasons – including the risk of social exclusion
and conflicts - which might lead to offences. The support will build upon the resources of
the child, and the family and relatives are to be involved when possible. Support to the
family can aim at building sound relations, pedagogical support, or placement of the child
outside the family for a period of time. The aim is to support the development, education
and well-being of the child.

The municipality has the option to enjoin parents to follow instructions from the
municipality – if they find that the parents do not live up to their parental
responsibilities.142 An instruction could be that the parents are to take the child to school

135 Act on administration of justice art. 722.
136 The Penal Code art. 16.
137 Act on administration of justice art. 730.
138 Initial report of States parties CRPD/C/DKN/1, 7 May 2013 p. 20.
139 Initial report of States parties CRPD/C/DKN/1, 7 May 2013 p. 20.
140 Art. 29
141 The Administration of Justice acr. Chapter 75b.
142 Article 57a of the social service act.
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every day, to prevent truancy. The consequence of not following instructions is the
cessation of the monthly allowance that all parents are granted. Children between 12 and
17 years-of-age can also be enjoined to follow instructions if the municipality finds it
necessary to make sure that the child does not become involved in crimes, and to ensure
the development and education of the child.143

For children below the age of 18, who are suspected of serious crime, the municipality
has to meet with the child, parents and any others involved to prevent escalation of the
situation.144 Children, below the age of 18, are to be supported before they are released
and, at least for six months after release.145 Furthermore, the municipality is to make sure
that there are options for screening for psycho-social disabilities. Such screening demands
acceptance from the parents and from the child him or herself.

So far, Denmark has upheld the reservation for the CRC Article 40(2)b v. The reason for
the reservation is that the Danish legislation and court system does not provide the option
to appeal short sentences. So far, there has not been political will to remove the
reservation.146

3.2.3. Other particular issues faced by children with disabilities in Denmark
It is documented that children from ethnic minority backgrounds and children from
families with low levels of education, are more present in segregated special needs
education.147 Efforts are made, (see 3.1.8), to have a more inclusive approach in
education. In these efforts, children with ethnic minority backgrounds and from families
with low incomes are not specifically considered. However, in mainstream education there
are initiatives supporting school achievements of children with ethnic minority backgrounds
and from families with low levels of education. An example is the compulsory language
screening in day-care, pre-school and homework cafes, which was introduced with the
Primary School act of 2014.148

143 Article 57b of the social service act.
144 Article 57c of the social service act.
145 Article 57d of the social service act.
146 Reservation to the Convention on the Rights of the Child, available at:
https://www.retsinformation.dk/Forms/R0710.aspx?id=60837 (last accessed on 9 October 2014).
147 Ministry of Education, 2014; Special Needs Education and Segregation 2012/2013, p. 5-6:
http://uvm.dk/~/media/UVM/Filer/Stat/PDF14/140205%20Specialundervisning%20og%20segregeringsgrad.pdf
(Last accessed on 5 November 2014).
148 Ministry of Education: Inspiration to compulsory language evaluation in pre-school, 2009:
http://pub.uvm.dk/2009/sprogvurdering/hele_publikationen.html (Last accessed on 5 November 2014).
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4. ASSESSMENT OF THE PRACTICAL IMPLEMENTATION OF
THE RIGHTS AND LEGAL PRINCIPLES

KEY FINDINGS

 The legal representatives of a child with disabilities can turn to judicial proceedings
or complaint mechanisms. In doing so, there are a number of institutions and
services to support and provide advice on legal obligations and procedures.

 The main gaps identified, in relation to practical implementation, relate to occasional
weak implementation at the local and regional levels. Furthermore, legal protection
from discrimination is weak and no complaint procedure - applicable for children
with disabilities - is in place.

 There are a number of best practices aimed at spreading knowledge about the
means and methods to support and educate children with disabilities. A number of
political initiatives have resulted in new legislation to turn to inclusive education in
public primary schools.

 There is a lack of data focusing on the gaps between children with, and without,
disabilities that could guide policies and services. However, the Social Appeals
Board, the Special Education Appeals Board, and the Ombudsperson, provide
statistics on the complaints they receive from children with disabilities and their
parents.

 Recommendations pertain to incorporation of founding principles for children’s rights
and mechanisms to ensure equal and qualified implementation in all municipalities.
Furthermore, children should have more support in expressing their own views, and
the psychiatric system, for children and youths, needs to be changed.

4.1. Enforcement and reporting mechanisms
Enforcement mechanisms
As part of the legislative drafting process, the Ministry of Justice considers whether or not
the legislation is in compliance with the human rights obligations to which Denmark has
acceded. Higher courts’ decision over national legislation and international human rights
instruments can be considered authoritative and be referred to by other courts in their
decisions – but there is no strong tradition for doing so.149

Since the CRPD went into force in Denmark in August 2009, only one court decision
referencing the CRPD has been reported, and it was of no relevance to children.150 From
2001 to 2014, sixteen court decisions referenced the CRC – albeit none with disability-
specific implications.151 The reason of such low reference to the CRC and CRPD may result
from the fact that Denmark has a dualist approach to international law and that the CRC
and CRPD are not yet incorporated in national legislation.

The right to legal protection is a constitutional right, but, for some cases, before taking a
case to court, the citizen must first take a case though an administrative complaints
procedure. Both filing a complaint, and filing a case before a legal court, has to be carried
out by the legal representation of the child in question.

149 Report no. 1546/2014. Incorporation etc. in the Field of Human Rights. p. 75.
150 Report no. 1546/2014. Incorporation etc. in the Field of Human Rights. p. 61-62.
151 Report no. 1546/2014. Incorporation etc. in the Field of Human Rights. p. 62 – 71.
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Victims, suspects and offenders are entitled to free legal aid. Persons who want to bring
an action against another person, an institution, or an authority can apply for legal
assistance free-of-charge, and can be referred to such assistance if the case is considered
likely to win and the plaintiff does not have the needed financial resources.152 Furthermore,
the plaintiff, victim, or offender, can seek legal advice at the “Retshjælpen”, a voluntary
organisation staffed with lawyers providing legal advice for persons who do not have the
needed resources to buy such assistance.

The Impartial Consultative Service for People with Disabilities can evaluate cases for
case-work errors and irregularities and, from that perspective, give indications if further
actions can change the decisions already taken.153

Complaint mechanisms
Complaints over a municipality's decisions in social matters must be filed at the
municipality and, thereafter, the municipality can change the former decision, but if the
municipality does not wish to do so, the municipality is obliged to send the complaint to the
National Social Appeals Board. According to the National Social Appeals Board statistics,
in the second half of 2013, they dealt with 762 complaints related to the coverage of
additional disability-specific expenses for children with disabilities.154

Regarding complaint cases over special needs education, the municipality is obliged to
reconsider the case following the complaint. If the decision concerns more than nine hours
of special needs education per week, and the decision is upheld, the municipality must send
the complaint to the Special Education Appeals Board. In 2013, the Board dealt with
164 of such cases.155

The Danish Parliamentary Ombudsperson is competent to deal with complaints from
children and from children’s legal representatives. The Ombudsperson does not provide
disability-specific information on the number of cases.

The organisation, Children’s Welfare, can provide assessors for children who are able to
express themselves, with the purpose of supporting them in their contact with the
authorities.156 Children’s Welfare does not provide disability-specific information on the
number of cases.

152 Ministry of Justice, “Free legal aid”. Available at: http://www.civilstyrelsen.dk/da/Fri_proces/fri_proces.aspx
(last accessed on 9 October 2014) and Act on administration of justice chapter 31.
153 The Yearly Reports of the Impartial Consultative Service for People with Disabilities focus on the organisation
legislation, budget and webpage. Number of cases and content of cases is not reflected. http://www.dukh.dk/
(Last accessed 8 November 2014).
154 Appeal Boards, Figures from the National Social Appeals Board, available at: http://ast.dk/tal-og-
undersogelser/tal-fra-ankestyrelsen/tal-fra-ankestyrelsen (last accessed on 24 November 2014).
155 Appeal Boards, Board for Special Education, Annual Report 2013, available at:
https://ast.dk/publikationer/arsrapport-2013-1 (last accessed on 24 November 2014).
156 Children Personal Aid, available at: http://www.bornsvilkar.dk/BorneTelefonen/raadgivning/Bisidder.aspx (last
accessed on 9 October 2014).
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4.2. Gaps, problems and issues in the implementation
As shown in sections 2 and 3, the living conditions and support for children with disabilities
primarily falls under the competence of the municipalities and, to a limited degree, under
the regions. Since municipalities have extensive competence in deciding on resources,
structures and specific outline of services, this results in differences between
municipalities. The full responsibility makes it possible for municipality councils to plan
and adjust in accordance with local conditions. However, it also leaves a risk that some
municipalities are not as thorough or qualified as needed. Both the CRC and the CRPD
committees have highlighted differences between municipality's approaches and the lack of
coordination in their latest concluding observations – including concerns on whether or not
policies and services are always of the needed quality. Furthermore, the two committees
have raised concerns over whether municipalities are always as aware and knowledgeable
as needed about the specific provisions in the CRC and the CRPD respectively.157

As highlighted in the interviews of a children’s rights organisation and the disability
organisation, legislation is good and provides a satisfactory level of protection, but is not
properly implemented at the local level. Therefore, many children with disabilities
experience gaps and irregularities – issues include that different sectors of a municipality
do not communicate properly. In such cases, children and parents use much energy and
time to go through bureaucratic applications for allowances they are entitled to, and may
have to wait a long time for the municipality to grant the needed support.158

The Constitution states that, the law is equally applicable to all citizens. Legislation
prohibits discrimination on the grounds of gender, religion and sexuality– while
discrimination on the ground of disability is guaranteed only in the employment sector (in
line with the EU directive), while prohibition outside the labour market is not in place.159

Therefore, there is a gap in legal protection. In addition, the complaint procedure dealing
with equal treatment has its mandate limited to the labour market when it comes to
disability reasons. As a result, the scope and extent of discrimination experienced by
children with disabilities and their families is not known.

While it has been shown that the Social Services act is guided by the principle of the best
interests of the child, the principles of evolving capacities of the child and the right to
be heard are more blurred in the legislation. Both principles are, to a certain degree,
reflected in provisions stating that children are to be involved in decisions. The legislation
contains fixed age limits. These differ as children are considered competent to be involved
in different kinds of decisions at different ages. Consequently, children with disabilities
often do not feel involved in the proper way.160 The age limits apply to a number of
situations of high importance for the child’s everyday life and well-being. The persons who
are to evaluate the capacities of the child are also the persons who are to perform the
service, and who might find the decision of the child problematic or wrong. These persons

157 Concluding Observations from the CRPD Committee, CRPD/C/DNK/CO/1 of 3 October 2014. Concluding
Observations from the CRC Committee. CRC/C/DNK/CO/4 of 7 April 2011. p. 2 art 13-14 and p. 4 art. 14-15
respectively.
158 Letter of NGOs printed in Jyllands-posten, “Disabled assistance must go through checks” (Handicaphjælpen skal
til gennemtjek), 19 October 2014, available at:
http://jyllands-posten.dk/aarhus/meninger/breve/ECE7122904/Handicaphjælpen-skal-til-gennemtjek/ (Last
accessed on 5 November 2014).
159 Council Directive of 27 November 2000 establishing a general framework for equal treatment in employment
and occupation (last accessed on 9 October 2014).
160 Højsteen, S. and Plambech, K.: People think that when you have a disability you cannot do anything, 2005 and
Disabled Peoples Organisation Denmark: Meet me as a human being, 2008: p. 58 and 21 respectively.
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might also face extra work and more inconveniences in performing their task. Furthermore,
no legislation or guidelines exist on the specific obligation to support children with
disabilities with communicative devices and support to express their own viewpoints.
Children with the most extensive disabilities face the most extensive challenges in
getting support to express their viewpoints, e.g. assessments/assessors.

Building regulations apply to new buildings, but children with disabilities need access to
older buildings as well – for example, many older public schools are inaccessible.
Furthermore, the building regulations are not applicable on outdoor areas.161 Therefore,
children with disabilities are, on many occasions, excluded from outdoor areas such as
parks and playgrounds.162

Statistics show that 7.2% of boys and 3% of girls attend segregated special
education.163 Of the total number of children with disabilities included in mainstream
education, 53% of the mothers of boys with disabilities and 44% of the mothers of girls
find that the everyday activities are influenced by the disability.164 Such differences are not
considered or scrutinised more thoroughly and consequently not considered in policies and
programs, even though they might lead to more qualified and fruitful services and
interventions for individual children.165

4.3. Best practices
The National Social Appeals Board carries out surveys on municipalities' practices on
case work in the social area. They focus on one, or a few, specific provisions. The findings
have been distributed among the municipalities and, thereby, contribute to a uniform
treatment of citizens in all municipalities.166 The Special Education Appeals Board has
published guidelines for municipalities on how to handle cases, and gives examples of how
case work is to be carried out.167

With the aim of implementing the right to inclusive education and the allocation of more
funding for mainstream education instead of segregated special needs education, legislative
initiatives have been taken to improve the obligations and the abilities of municipalities,
schools and day-care centers, to have a more inclusive approach and practices. The
changes in legislation have been followed by the establishment of a Resource Center for
Inclusion at the Ministry of Education, with the purpose to inspire and provide examples of

161 Regulations for outdoor areas: http://www.sbi.dk/tilgaengelighed/ubebyggede-arealer/udearealer-for-alle (Last
accessed on 8 November 2014).
162 The organisation “Good Access” (God adgang) provides registration and publication thereof, paid by the
institution or service. There are at the moment a registration of 12 playgrounds in total with partly or full
accessibility. http://www.godadgang.dk/dk/steder/soegresultat.asp (Last accessed on 8 November 2014).
163 Ministry of Education, 2014: Special Needs Education and Segregation 2012/2013. p. 4
http://uvm.dk/~/media/UVM/Filer/Stat/PDF14/140205%20Specialundervisning%20og%20segregeringsgrad.pdf
(last accessed on 5 November 2014).
164 Bengtsson, S., Hansen, H. and Røgeskov, M.: Children with Impairments and their Families, 2011. p. 77.
165 This viewpoint is strongly reflected in the interview conducted with a representative from the disability
movement.
166 The National Social Appeals Board: http://ast.dk/tal-og-undersogelser/praksiskoordinering/ankestyrelsens-
praksisundersogelser/ankestyrelsens-praksisundersogelser (Last accessed 8 November 2014).
167 Appeal Boards, Guidance to local social workers in cases of special education for primary school children,
available at: https://ast.dk/naevn/klagenaevnet-for-specialundervisning/udgivelser/vejledning-til-kommunale-
sagsbehandlere-i-sager-om-specialundervisning-til-folkeskoleborn
(last accessed on 8 November 2014).
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best practice and to be able to answer requests from municipalities and schools.168 The
Centre has four focus areas: municipality strategies for inclusion, developing and learning
organisations, inclusive learning communities, and participation and ownership. As an
example, under the focus area of inclusive learning communities, the centre provides
information on how to contextualise children’s relations. Examples are used to show that,
by positive intervention, teachers and pedagogues can ensure the participation and
inclusion of both children with, and without, special needs, in social activities.169

Meetings are held in each region for the authorities, children with disabilities and their
families to highlight and spread knowledge regarding the opportunities for children with
disabilities to have company to go out and about and gain their own experiences in cultural
and leisure activities. The opportunities and concrete experiences are, afterwards,
published in a newsletter and published on the internet.170

The Ombuds institutions have the mandate to visit private and public institutions, e.g.
schools and residential institutions, without notifying the institution beforehand. The child
unit at the Ombuds institution was established in 2012. To date, they have conducted one
visit to a treatment centre for children and youths with psycho-social disabilities.171

The DPOD is conducting an inclusion project, involving children with and without
disabilities and their parents to foster positive attitudes, proper knowledge and avoid
conflicts in the inclusion process. The project is designing materials and outlines for parents
meetings etc., to ensure a positive process.172

4.4. Data and monitoring mechanisms
Statistics Denmark gathers and compiles general statistics on population and expenses
spent by municipality on education, employment, health care, etc. These data contain
information on the economic resources spent in different services that are most beneficial
for children with disabilities, e.g. resources allocated to dental care for children with special
needs.173 However, the statistics do not inform about the number of children with
disabilities who are provided support and assistance. Therefore, the information is
considered too general to inform on the specific situation for children with disabilities.

However, Statistics Denmark also compiles data on some services by the number of
persons using it, e.g. 1,775 children and youths are taken care of in special day-care.174

This means that the information provided by Statistics Denmark does not give a full picture

168 Resource Centre for Inclusion and Special Needs, available at: http://inklusionsudvikling.dk/ (last accessed on
9 October 2014).
169 Inclusion, Examples of systematic work with children's play, 13 June 2013, available at:
http://inklusionsudvikling.dk/Vores-fire-fokusomraader/Inkluderende-
laeringsfaellesskab/Boernefaellesskaber/Eksempler-paa-systematisk-arbejde-med-boerns-leg (Last accessed on 8
November 2014).
170 National Board, Attendance scheme for children and young people with physical or mental disabilities (Booklet
to municipalities and social workers), available at: http://shop.socialstyrelsen.dk/products/ledsageordning-for-
born-og-unge-med-fysisk-eller-psykisk-handicap (last accessed 9 October 2014).
171 Information from interview conducted in September 2014.
172 Danish Disability Organisations, “The school community is for all - inclusion in the primary school”, available at:
http://www.handicap.dk/projekter/skolens-faellesskab-er-for-alle-inklusion-i-grundskolen (last accessed on 9
October 2014).
173 Denmark Statistics, available at: http://www.statistikbanken.dk/statbank5a/default.asp?w=1366 (last accessed
on 19 November 2014).
174 Ibid.
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of the situation of persons actually living with a disability. For more descriptive data, other
sources are to be used. These are further described below.

The Danish National Centre for Social Research publishes surveys in all areas of social life,
including the conditions of persons with disabilities, as part of the target group. These
surveys have provided more detailed knowledge on the effects that disabilities have on the
lives, development and participation of children with disabilities. However, this research is
fairly new, and more surveys would be needed to determine changes and developments.
The survey focuses on children with disabilities above 11 years-of-age.175 The survey
shows that more boys than girls are affected by disabilities.176 The survey also shows that
children with disabilities thrive less well than children without disabilities, as they more
often sad, annoyed or sleep badly.177 Furthermore, the family is often in a more vulnerable
situation, as they are less integrated in the labour market and their health situation is
weaker.178 Disability affects leisure, as children with disabilities can often not join in
spontaneous activities due to the need for adult support.179

The Special Education Appeals Board provides yearly statistics on the cases with which they
deal. These statistics are based on the issues and the decisions in filed complaints. In
2013, the Board dealt with 164 cases from primary education, and 100 cases related to
secondary education for youths with special needs.180 In most municipalities, around five
complaints are filed per year, while in 13 municipalities between six and 10 cases were filed
in 2013.181 Errors in case work were found in 71% of the complaints over primary school
special needs education. These errors could be related to the lack of information on the
options to file complaints, or the lack of written information on municipal decisions available
to the parents.182 40% of the decisions were over disagreements between municipalities
regarding who made referral to mainstream education while the parents found that the
child needed segregated education.183 Some general knowledge can be detected, though,
as the statistics deal with complaints regarding insufficient case work, lack of involvement
and quality, rather than just on education.

The Board of Equal Treatment deals with cases of discrimination, but as the EU-directive
on equal treatment in the labour market is the only legal instrument explicitly applied to
persons with disabilities, the Board of Equal Treatment has only been granted a mandate to
deal with cases of discrimination against disability on the labour market. Thus, this must be
considered of limited interest for persons below 18 years-of-age, and of no interest for
persons below 14 years-of-age.

The Danish Institute for Human Rights has established a self-reporting web-based
procedure to file incidents of discrimination and hate crimes – although, it is doubtful
whether it is a suitable procedure for all children with disabilities.

175 Bengtsson, S., Hansen, H., Røgeskov, M.: Children with Impairments and their Families, 2011.
176 Ibid p. 35.
177 Ibid p. 44.
178 Ibid p. 60-61.
179 Ibid p. 98.
180 The Special Education Appeals Board, yearly report, 2013: p. 8.
181 Ibid p. 13.
182 Ibid p. 18.
183 Ibid p. 21-22.
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4.5. Recommendations
As a dualist state, national legislation is considered to be drafted and adopted in
compliance with international human rights standards and principles. Though, some gaps
exist – even on the founding principles and rights guaranteed in the CRC and the CRPD.
Therefore, these principles do not guide the policies and programmes implemented in the
every-day life of children with disabilities and their families. Furthermore, apart from the
ECHR, the national courts are cautious about referring directly to international human
rights instruments.184 Therefore, the incorporation of the CRC and the CRPD into
Danish law should be carried out, together with the ratifications of OP no. 12 to the ECHR,
and OP no. 3 to the CRC.

Differences between municipalities are sometimes quite big in terms of the level of services
and rights implementation for children with disabilities and their families. Therefore,
coordinating mechanisms and better law enforcement should be ensured.185

Surveys are carried out documenting the situation and well-being of children with
disabilities and their families. However, the underlying reasons for the situations are not
uncovered and, thus, more surveys are needed to provide the information relevant to
design informed policies and revise programs and services to meet actual needs.186

Children and youths in psychiatric systems and wards should feel safe and supported,
thereby learning to overcome their personal fragility and psycho-social disabilities.
Therefore, practices and legislation should be changed, and the use of straps, belts and
other kinds of coercive treatment should be abolished.187

184 Committee report on incorporations etc. of Human Rights. Report no. 1546. p. 75.
185 Concluding observations on the fourth report of Denmark to the CRC Committee CRC/C/DNK/CO/4, 7 April
2011. Concluding observations on the initial report of Denmark to the CRPD Committee CRPD/C/DNK/CO1, 3
October 2014. p. 4 art 14-14 and p. 2 art. 13-14 respectively.
186 Bengtsson, s., Hansen, H., Røgeskov, M. The Danish National Centre for Social Research, Copenhagen 2011:
Children with Impairment and their Families.
187 The National Council for Children, 2014: It is just ordinary persons with a vulnerability and Concluding
observations on the initial report of Denmark to the CRPD Committee CRPD/C/DNK/CO1, 3 October 2014. p. 5-6
and 10 art. 36-39 and 68.
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5. CONCLUSIONS
Overall, the principle of the best interests of the child is implemented in the Danish
Social Services act. It is expected to guide all decisions taken for children in relation to
their family life and leisure time. The principle is, however, not explicitly provided in
legislation in areas such as education and health care.

Other underlying rights and principles guaranteed by the CRC and the CRPD are not
thoroughly implemented. Age limits exist – recognising the child’s evolving capacities and
right to be heard in specific situations - but the principles are not present as an overall
provision. Special attention should be paid to fulfilling the rights of children who, due to
disability, have the most extensive difficulties in exercising these rights.

Especially of concern is the lack of a provision protecting children with disabilities from
discrimination, and of a complaints procedure to uphold the prohibition which can be
considered a challenge for the proper implementation of human rights.

The Government relies heavily on the municipalities to implement legislation and fulfil
their human rights-based obligations. However, municipalities have the leeway to
implement, fulfil and decide on the level of services – although, huge differences exist
between municipalities. In some municipalities, the knowledge and attention to legal
obligations are not sufficient to carry out all of the tasks properly, or even at an acceptable
level.

In recent years, politicians made efforts to turn to an inclusive educational system.
However, the main focus is on the placement of children, and many schools need building
adjustments. Furthermore, knowledge, supervision and access to specialised services are
not always in place.

Violence against vulnerable persons is more heavily sanctioned than violence against other
persons. However, persons with disabilities are not considered victims of hate crimes
on an equal footing with other groups prone to discrimination.

In conclusion, the rights of children with disabilities are unevenly guaranteed, and while
their best interests are secured in legislation, there are significant gaps in legislation and
practice, e.g. the lack of protection against discrimination and the uneven implementation,
between municipalities, of the policies and laws related to children with disabilities.
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Folkeskolen af 20. Juni 2014):
https://www.retsinformation.dk/Forms/r0710.aspx?id=163970

 Law 871/2014. Penal Code of 4th July 2014, (LBK nr 871, Straffeloven af 4. juli
2014): https://www.retsinformation.dk/Forms/r0710.aspx?id=164192

 Law no. 1076/2013. High School act of 4 September 2013, (LBK nr 1076 af
04/09/2013 (Gymnasieloven)

 Law no. 1074/2013. Trades Education act of 4 September 2013, (LBK nr 1074 af
04/09/2013 hhx)

 Law no. 1075/2013. Higher Preparatory Education of 4 September 2013, (LBK nr
1075 af 04/09/2013 (Hf-loven)
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 Law 415/2013 on active labour market interventions of 24th April 2013, (LBK nr 415 om
aktiv beskæftigelsesindsats af 24. april 2013):
https://www.retsinformation.dk/Forms/r0710.aspx?id=146382

 Law 913/2010. Health care act of 13th July 2010, (LBK nr 913 af 13/07/2010
Sundhedsloven): https://www.retsinformation.dk/forms/r0710.aspx?id=130455

 Law 1139/2013 on administration of justice of 24th September 2013, (LBK nr 1139
Retsplejeloven af 24. September 2013):
https://www.retsinformation.dk/Forms/R0710.aspx?id=157953

 Law 863/2013 on foreigners access and stay in Denmark of 25 June 2013, with later
changes. (LBK nr 863 Udlændingeloven af 25/06/2013 med senere ændringer)

 Consolidation Act no. 1349 of 16 December 2008, on Prohibition of Discrimination on
the Labour Market etc.

 The Executive Order amending the Executive Order on the Publication of the Danish
Building Regulations 2010 and amendments, (Bygningsreglementet af 1. januar
2014): http://bygningsreglementet.dk/file/256900/bkg_909_af_180811.pdf

 B 15 Parliamentary decision on the DIHR mandate on to promote, protect and
monitor the CRPD. B 15 Folketingsbeslutning om fremme, beskyttelse og overvågning
af gennemførelsen af FN’s konvention om rettigheder for personer med handicap:
http://www.ft.dk/RIpdf/samling/20101/beslutningsforslag/b15/20101_b15_som_vedtaget.
pdf (last accessed on 13th September 2014)

 B 43 of 2 April 1993. Amendment to Act no. 299 of 26 June 1979, on establishing the
Danish Disability Council

 Act no. 387/2008 of 27th May 2008 on the Board on equal treatment. LOV
oLigebehandlingsnævnet nr. 387 af 27/05/2008:
https://www.retsinformation.dk/Forms/R0710.aspx?id=117192 (last accessed on 13th
September 2014)

 Announcement no. 840/2014 on Educational guidance of 30 June 2014,  (BEK nr 840
af 30/06/2014 vejledningsbekendtgørelsen)

 Announcement no. 778/2013 Vocational Training of 26 June 2013, (BEK nr 778 af
26/06/2013 (Htx-bekendtgørelsen))

 Announcement no. 419 of 29 April 2014 on the Use of Force for Children and Youth in
Institutional Care, (Bekendtgørelse nr. 419 af 29. april 2014 om magtanvendelse over
for børn og unge anbragt uden for hjemmet)

 Non-binding guidelines of 23 May 2013 on ,the Use of Force for Children and Youth in
Institutional Care, (Vejledning om magtanvendelse over for børn og unge, der er
anbragt uden for hjemmet, 23. maj 2013)

 Non-binding guidelines of 1 May 2012 on Case Work in Special Needs Education,
(Vejledning om sagsbehandling i sager om specialundervisning)


2. Literature

 Bengtsson, S., Damgaard, M., and Steffensen, T. The Danish National Centre for
Social Research, Copenhagen, 2013: Everyday life and conditions of life for persons
with impairments, (Hverdagsliv og levevilkår for mennesker med
funktionsnedsættelse)

 Bengtsson, S., Hansen, H., Røgeskov, M. The Danish National Centre for Social
Research, Copenhagen 2011: Children with Impairment and their Families, (Børn med
en funktionsnedsættelse og deres familier)

 Bengtsson, S., Kristensen, L.K. The Danish National Centre for Social Research,
Copenhagen 2006: Decentralisation of the special social welfare sector,
(Særforsorgens udlægning)
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 Capacent, 2009: Educational Results and Patterns of Children and Youth with
Disabilities, (Capacent, 2009: Uddannelsesresultater og –mønstre for børn og unge
med handicap)

 Disabled Peoples Organisation Denmark, 2008: Meet me as a human being, (Danske
Handicaporganisationer, 2008: Mød mig som et menneske)

 Højsteen, S. and Plambech, K. 2005: People think that when you have a disability you
cannot do anything, (Folk tror at når man er handicappet så kan man ingenting)

 Oldrup, H., Korzen, S., Lindstrøm, M., Christoffersen, M. N., The Danish National
Centre for Social Research, 2011: Violence against Children and Youth, (Vold mod
børn og unge)

 Rangvid, B. S. and Egelund, N. The Danish National Centre for Social Research, 2014:
Decisive Factors for Quality in Special Schools: A Survey mapping on Special Schools
and Pedagogical and Psychological Advice, (Faktorer af betydning for kvalitet i
specialskoler: En survey-kortlægning blandt specialskoler og PPR)

 Rangvid, B. S. and Lynggaard, M. The Danish National Centre for Social Research,
2014: The Results of Special School Pupils when finishing School and five years later,
(Specialskoleelevers resultater ved skolegangens afslutning og 5 år senere)

 The National Council for Children, 2014: It is just ordinary persons with a
vulnerability: http://www.boerneraadet.dk/media/31161/Det-er-bare-almindelige-
mennesker-der-har-en-saarbarhed_-til-web.pdf, (Børnerådet, 2014: Det er bare
almindelige mennesker der har en sårbarhed)

 The Equal Opportunities Centre for Disabled Persons, 2005: Use of force in
primary education - a pamphlet for inspiration, (Center for Ligebehandling af
handicapped: Magtanvendelse i folkeskolen – et inspirationshæfte)

 The Central Disability Council, 2005: The Founding Principles in Danish Policy on
Disability Issues, (Det Centrale Handicapråd : Dansk handicappolitiks
grundprincipper)

 The Region of South Denmark, 2009: Yearly Report, Council for Contraception, Fetus
Reduction and Sterilisation, (Samrådet for svangerskabsforebyggelse, fosterreduktion
og sterilisation)

3. Other
 Report no. 1407/2001, incorporating human rights conventions into Danish

legislation, (Betænkning nr. 1407/2001 om inkorporering af
menneskerettighedskonventioner i dansk ret)

 The Central Disability Council: The founding principles of Danish disability politics,
2005, (Det Centrale Handicapråd, Dansk Handicappolitiks grundprincipper)

 Committee report on incorporations etc. of Human Rights, report no. 1546,
(Betænkning nr. 1546/2014 om inkorporering mv. inden for menneskeretsområdet)

 Ministry of Education, 2014: Special Needs Education and Segregation 2012/2013:
http://uvm.dk/~/media/UVM/Filer/Stat/PDF14/140205%20Specialundervisning%20o
g%20segregeringsgrad.pdf

 Ministry of Education, 2009: Inspiration to compulsory language evaluation in pre-
school: http://pub.uvm.dk/2009/sprogvurdering/hele_publikationen.html

 Media agreement 2014 (Medieaftalen 2014):
http://kum.dk/kulturpolitik/medier/medieaftaler/ (Last acceced on 5 October 2014)

 Parliamentary decision on ratification of the CRC Convention, (Bekendtgørelse af FN-
konvention af 20. November 1989 om Barnets Rettigheder):
https://www.retsinformation.dk/Forms/R0710.aspx?id=60837 (Last accessed on 9
October 2014)

 Initial report of States parties CRPD/C/DKN/1, 7th May 2013
 The Danish Institute for Human Rights, 2014: Parallel Report to the UN Committee on
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the Rights of Persons with Disabilities
 Civil Society report from the Danish Disability Organisations to the CRPD Committee

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=I
NT%2fCRPD%2fICO%2fDNK%2f16287&Lang=en

 Concluding observations on the fourth report of Denmark to the CRC Committee
CRC/C/DNK/CO/4, 7 April 2011

 Concluding observations on the initial report of Denmark to the CRPD Committee
CRPD/C/DNK/CO1, 3 October 2014

 http://www.folkeskolen.dk/65244/skoledirektoerer-vil-kigge-paa-laerer-arbejdstid-
og-specialundervisning

 European Parliament, Report on the situation of minority women in the European
Union (2003/2109(INI): Council Directive of 27 November 2000 establishing a
general framework for equal treatment in employment and occupation: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:en:NOT
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ANNEX 1 – SUMMARY TABLE

Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

Best interests of the child

Consolidation Act on Social Services, Article 19 says specifically that all actions described in
the legislation must be implemented in compliance with the principle of best interest. The act
regulates children’s lives regarding all social services, in relation to parental responsibilities,
adoption on the grounds of incapacitated parenthood, joint and separated parenthood and in youth
protection in criminal proceedings for children and youth in conflict with the law.

In general persons having parental custody are expected to protect the interests of the child.
Though, in specific areas the children are entitled to be involved at the age of 12 and in other
fields from 15 years of age.

The Social Services act, Art. 32 obliges the municipality to establish special kindergartens with
special support and treatment for children in need thereof. Furthermore, there is an option to have
support in the form of education and devices for parents who want to train the child in the home
after special methods. The parents can have their lost wages covered after special rules.

The Social Services act, Arts. 41-42 makes it an option for parents to a certain extent to have
compensation for lost wages, if they take care of their children at home. Furthermore, they get
coverage of disability related extra costs.

In order to implement a coherent and holistic efforts and services for children, municipalities are
obliged to draft a coherent child policy, due to Consolidation Act on Social Services, Article
19 (3-5). This policy must be guarded by the principle of the child’s best interest and consider
children with disabilities, special needs, violence, abuse and crime prevention specifically.
Furthermore, according to the Consolidation act on Social Services, Article 11, municipalities

Incomplete implementation

There is no provision requiring the
systematic consideration of the best
interests of the child in all actions
concerning them. However, procedural
safeguards exist in the sense that the
best interests of the child is the guiding
principle for social services, family law
and youth protection, although, the act
is using a wording adjusted in the
Danish language by stating that
“activities (…) are implemented in such
manner as to promote the
development, well-being and
independence of children and young
persons”.

The principle is not mentioned
specifically in the act on primary
schools, and actions are guided by the
principle that education is a right and
the lack of education is detrimental to
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

are obliged to provide free and, if so whished anonymous, counselling and advice for children and
families in troubled situations. Municipalities are also obliged to provide counselling, give advice
and provide free assistance and assistive devices to children with disabilities and their families.

Due to the Consolidation act on Social Services, art. 50, municipalities are obligated to
undertake an evaluation of children in need of special support. The evaluation is to be carried out
in collaboration with the custodial parent(s) and youth above 15 years of age. The evaluation is to
be careful, holistic and not more comprehensive than necessary. Issues to be considered if
appropriate are development and behaviour, family relations, school, health care, leisure and
friendships, other relevant issues. If the child has the needed maturity there is to be a
conversation, which the parents do not need to be present for or approve of if that is not in the
best interest of the child.

The Consolidation Act on Social Services, Article 74 states that children can be adopted
contrary to the will of parents considered incapacitated, if 4 out of 5 members in the municipality
child and youth committee find it in the child’s best interests. They give advice to the Social
Appeals board who take the final decision. Children above the age of 12 have a right to express
their views in such cases.

Due to the act on Parental Custody, art. 11. Parents share custody if they lived together or lived
together recently before the child was born. Court can end shared parental custody if there is
reason to believe that the parents cannot collaborate in compliance with the principle of the best
interest of the child.

The Primary School act, Art. 1 states that in collaboration with parents the school is to give
pupils knowledge and skills to support their wish to learn and make them familiar with Danish
culture and history and provide understanding for other countries and cultures and contributes to
the understanding of human interaction with nature and promotes the versatile development of the

child development and future
prospects.

As a result, the legal implementation of
the best interests of the child is
considered incomplete.
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

individual.

The Social Service act Art. 57d obliges municipalities to provide support for youth below the age
of 18 who are released or have been in custody. The support is to be established before the person
is released and is to be provided for 6 months as minimum. The municipality is furthermore,
obligated to offer psychiatric screenings for all young persons above the age of 15 in secured
institutions. Screening depends on acceptance from parents and young persons above 15 years of
age.
The Penal Code art. 74a states that those below the age of 18, who has committed an offence
seriously dangerous for another person, can be under structured and controlled social pedagogical
treatment of two years of duration to prevent further criminal actions. Due to the Social Service
act art. 54a the municipality attaches an advisor to the young person in order to support the
person.

Non-discrimination

 General
The Constitution recognises that all citizens are equal before and under the law. Furthermore, acts
are in place protecting against racial, ethnic and gender discrimination. But neither is
discrimination for disability reasons outside the labour market prohibited, nor has a direct and
general prohibition of discrimination been adopted.
The initial state report to the CRPD committee considers Danish legislation to be non-
discriminative as all legislation applies to everybody.
On the labour market direct and indirect discrimination for disability reasons is explicitly prohibited
through the Consolidation Act on Prohibition of Discrimination on the Labour Market etc.

 Gender
The Primary School act Art. 7 states that it is an obligation to educate all pupils in sexual and
reproductive health. The Primary School act regulates both mainstream education and special

Incomplete implementation

The right to non-discrimination on the
ground of disability is only explicitly
recognised in the employment sector.
Therefore, the complaint mechanism
on discrimination only has a mandate
on disability for the labour market,
though the mandate is broader for
other reasons for discrimination.

The right to reasonable
accommodation is not recognised
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

schools.

The Health Care act, Art.  107 states that sterilisation of persons below 18 years of age can only
happen in very special occasions. Though not clarifying what these special occasions are. Art. 110
states that for persons below 18 years of age, or persons with intellectual or psycho social
disabilities the legal representative of the person is to be involved. A board of professionals is
according to Art. 112 to approve of the operation.

According to the Penal Code, Article 216, the maximum sentence for rape is 8 years of
imprisonment. This applies also when the victim is unable to resist due to physical disabilities.
While when the perpetrator takes advantage of a victim with an intellectual disability the maximum
sentence is via Article 218 limited to 4 years.

In general all legislation relating to children and specific provisions for children with disabilities and
special needs are applicable regardless of gender.

Health care act, art. 111 When a person is under 18 years of age and have a psycho social or an
intellectual disability, or if it for other reasons like low intellectual capacity, is of concern that he or
she requests sterilisation, sterilisation
can be allowed by a special board if requested by the custodial parent or an appointed guardian.

 Hidden
The Social Service act obligates municipalities to provide support and assistive devices in order
to compensate for disabilities in family, leisure and social activities, The Folkeskole act obligates
municipalities to provide support and compensation in primary education and the legislation on
different secondary educations state the obligation there as well.   Furthermore, legislation on
employment contains obligations to provide reasonable accommodation.

outside the employment sector.
However, one of the legislation core
principles in the Danish disability policy
is “disability compensation”. The
principle covers, to some degree,
reasonable accommodation, but falls
short from fully guaranteeing the right.

The Danish Building Regulations
ensures the accessibility of buildings.
However, it does not apply to two
storey buildings, to private housing, or
recreational outdoor areas. Some older
buildings have been renovated and, in
that process, made accessible, but no
time-bound plans and budgets are
allocated to enhance accessibility in
older buildings.

Authorities and institutions are
encouraged to establish access to
information and webpages, and
rewards are given, but no obligations
exist regarding accessibility to services
and information.

In conclusion, the legal implementation
of the right to non-discrimination is
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

 Accessibility
The Executive Order amending the Executive Order on the Publication of the Danish Building
Regulations obligates to build accessibly. All new built public buildings above two storeys are to
follow the regulations.

According to the Social Service act, art 45 the municipality is obliged to offer company for 15
hours pr. month for children between the age of 12 and 18 who are not able to go about on their
own, due to lasting and comprehensive physical, intellectual or psycho social disabilities. Children
in residential care are exempted from this option. The child is entitled to appoint the person to
accompany him or her. The municipality are to approve and employ the person. Normally, the
person employed cannot be a close relative.

Health Care act art. 120 – 126 oblige the municipalities to provide preventive health care free of
charge for all children. Art. 122 and 123 are specifically concerned with children and youth with
special needs. The articles state that all children with special needs are to be offered increased
efforts free of charge until they finish school. In special situations the service can be extended. The
municipalities are obliged to establish cross-curricular committees to ensure the development of
the individual, health and best interest. Furthermore, to connect with doctors and psychologists if
needed.

Health Care act art. 127 – 130 oblige municipalities to provide dental care free of charge to all
children. While art. 133 - 134 obliges municipalities to provide special dental care free of charge
for children with special needs.

According to the Constitution, art. 76, all children have a right to free primary education, and
also secondary and higher education is free of charge.
Through the Primary School act, art. 3 there is an obligation to provide special needs education
for children in need thereof. Through art. 49 municipalities are obligated to free of charge provide

incomplete due to the important gap
on recognition of the grounds of
disability and reasonable
accommodation outside of the
employment sector.
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

assistive devices, materials and support in mainstream education and in special education.
Furthermore, art. 4 obliges the municipalities to offer special support and education to pre-school
children with special needs, in order to ensure they are prepared to start in mainstream school at
the same age as their peers. Art. 23 obligates municipalities to ensure education for hospitalised
children and for children at home, when they for well-fare reasons are not able to attend school.
A few special schools are run by the regions. Here the regions have exactly the same obligation to
provide support as the municipalities have on the schools they run.

Also in upper secondary education obligations to provide free of charge special needs support
exist. It can be in the form of assistive devices, materials and support. Furthermore, higher
preparatory education can be taken over three years instead of two, while trade schools and
technical educations can be taken over four instead of three years, if the student due to disabilities
is not able to complete the education over three years. (act on High School art. 40, act on
Higher Preparatory Education art. 36,  act on Trade School art 40 - 42 and act on Technical
Educations art. 117 – 118).
Furthermore, through the Special Needs Youth Education act a special needs secondary
education exists for those young persons below 24 years of age who are not able to finish an
ordinary upper secondary education with comprehensive support.

Due to the Youth educational guidance act, art 2 there exist an obligation to provide guidance
for all between 15 and 17 years of age. Furthermore there is an obligation to provide guidance for
youth below the age of 24 who have not finished an education and are not under education. The
act states (art. 10) that there is a special obligation to provide guidance for children and youth
least inclined to start and complete an education. Due to the legislations art. 6 and 16 it is an
obligation to guide, counsel and support children who express a wish to have secondary education
under the special needs secondary education act.
According to the Penal Code Art. 15 acts committed by children below 15 years of age are not to
be punished. Instead children in difficult circumstances are protected and supported by social
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National legislation (translated in English) Comments/assessment on the
implementation

legislation.

The act on administration of justice Art. 730 states that the accused is entitled to a lawyer, and
that parents of children below 18 years of age can choose the lawyer on their child’s behalf.

Art. 821 contains most of the provisions for children below the age of 15. They can be subject to
observation, search etc. but according to Art. 821b they cannot be subject to photographs,
fingerprints, saliva- or blood testing for later identification. Neither can the police store such
information fund under body search.
In situations where an adult would have to accept cooperation, the person(s) having parental
custody are to accept corporation.
In estimating the impact of custody or other initiatives during investigation and trial special
consideration are to be given to the load it due to young age puts on the individual.
When a suspect is below the age of 15 the police is obligated to inform the municipality council to
make sure a representative from the municipality council will attend.
If custody was for a very short while informing the municipality is not necessary.
If the police have reason to believe that the child is in need of special support they are always to
inform the municipality.
The police is always to inform the person(s) with parental custody, who also are entitled to be
present under the police interrogation. Police can differ from this obligation if parental participation
prevent investigation or is detrimental to the child. In such cases the municipality council is to be
informed and should participate.
After request from the person(s) holding parental custody or from the police a lawyer can be
allocated when the child is accused of actions normally resulting in conviction and imprisonment.

When the accused is below the age of 18 years of age the courts doors can be closed for the public
(Art. 29.3.1), or the court can decide that the case cannot be reported on in public medias (Art.
30.1). Due to Art. 718a the police have an obligation to act quickly to decide upon accusation or
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

release for persons below 18 years of age. Municipalities are in some occasions obligated to be
present when youth below the age of 18 stand trial.

Due to Art. 768 a(2) youth below the age of 18 cannot be in custody for more than 4 subsequent
months unless the person is accused of a crime entitling to 6 years of imprisonment or 8
subsequent months if the crime is entitling to more than 6 years.

Due to Art. 770 b, isolation can occur under special circumstances for persons below 18 years of
age for up to 4 subsequent weeks, and more for offences against the security of the state and
terrorism.

Evolving capacities of the child

The specific wording – evolving capacities – is not reflected in the legislation. However, a number
of provisions are provided with age limits ensuring an obligation to consult with children.

Article 35 in the act on parental responsibilities states that children from the age of 10 have an
opportunity to request authorities to summon parents to meetings on parental custody, permanent
address and access to the parents.

The Social Service act Art. 45 holds a provision providing children from 12 years of age with
company, if are not able to go about on their own.

When authorities find it in compliance with the best interests of the child to be adopted, and the
child is above 12 years of age, they are to hear the child’s viewpoints on the matter. (Social
Service act. Art. 74)

Children above 12 years of age can independently file a case at the Social Appeals Board over a
number of municipality decisions relating to placement, contact with parents and surveillance for

Incomplete implementation

The principle of evolving capacities of
the child is not explicitly reflected in
the Danish legislation. All legislation
refers to fixed minimum age limits and
although older children can be
considered as not able to contribute on
an individual basis, younger children
cannot be considered able to contribute
on an individual basis.

The obligation to provide disability and
age-specific support to express oneself
(CRPD art. 7(3), is not reflected in the
legislation.
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National legislation (translated in English) Comments/assessment on the
implementation

children. (Social Service act, Art. 167)

When evaluation is needed to find solutions to support a child, children above the age of 15 are to
be counselled with. (Social Service act. Art. 50) When it comes to placement in institutions
children above 15 years of age are to be counselled with (Social Service act, Art. 57 and 68.

The Social Service act art. 76 and the Health Care act art 17 hold provisions that can prolong
protective measures for youth, who are not capable of exercising adulthood though they have
reached the age of majority (18 years of age).

As a result, the legal implementation is
considered incomplete.

Right of the child to express their views/right to participate

In Social Services act, above all Art. 46(3) states that in supporting children with special needs
the views of the child are to be given due weight in accordance with the age and maturity of the
child. There is art. 45 on company saying that a child from 12 years of age can choose the person
to accompany. Art 48a stating that all children above 15 years of age can choose his or her own
assessor, who has to be at least 15 years of age and bound by professional secrecy. Art. 68 on
placement in residential care says that a child above 15 years of age are to be heard if the
municipality wants to move the child to a new institution. Art. 74 on adoption says that children
above the age of 12 are to be heard if they are adopted against the will of the custodial parent(s)
According to art. 34 in the act on Parental Custody a child is to be involved in a case on parental
custody, permanent address or access, to make sure the views of the child can be expressed. The
obligation can be deviated from if it is detrimental to the well-being of the child. Art. 35 states that
a child above the age of 10 can request the authorities to summon the parents to a meeting on
parental custody, permanent address and access.

In relation to health care, within certain fixed age limits, children have several areas where they
decide for themselves, with the limitation that some children are not considered capable thereof.

Incomplete implementation

The right of the child to be heard in all
the decisions affecting her/him is not
incorporated in the legislation.
However, a number of provisions exist
where children, at fixed age-limits, are
entitled to express their views if they
are considered capable thereof, and
wish to do so. These provisions are:
the residence of the child; collaboration
of parents on placement outside the
home; health care issues; the right to
form pupil councils in schools.

Therefore, the legal implementation of
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The purpose of the Primary School act, art 1, it is stated that children are to be brought up in
and to a democratic spirit. According to art. 46 pupils are entitled to establish a pupils´ council in
all schools with classes from 5th form level. The provision applies equally to mainstream and
special schools.

All children are entitled to file a complaint at the Ombudsman’s child office.

the right to be heard is assessed as
incomplete due to the lack of general
right.

Right to be free from violence

The act on Parental Responsibility, art. 2 states that the child has a right to respect and that
corporal punishment and degrading treatment is prohibited.

Children below 15 years of age cannot be punished due to the Penal Code art. 15.
Children with extensive psycho social disabilities at the moment of criminal action and children
with intellectual disabilities are due to art. 16 not punished, but can instead be referred to
treatment according to art. 68-70.
There are stronger sentences for abuse and violence against defenceless victims according to art.
81(11) while hate crimes specifically is mentioned in art. 81(6) towards persons with ethnic,
religious or sexual minority background and leaving disability out.
The right to be free from violence in all other aspects of life is guided by the Penal Code. Art. 250
states that those who places or leaves others in a helpless condition can be imprisoned, and Art.
254 states that those who leave a child below the age of 15, a person with psycho social or
intellectual disabilities or a person under influence of alcohol with a dangerous weapon or
explosives is to be imprisoned.

According to Art. 216, the maximum sentence for rape committed against adult victims is 8 years
of imprisonment. This applies also when the victim is unable to resist due to physical disabilities.
Punishment is most severe when the victim is below 12 years of age, and more severe for victims

Effective implementation

The right to be free from violence is
not explicitly recognised in an overall
provision. However, the right is fully
guaranteed under the Parental
Responsibility act prohibiting corporal
punishment, and by the Penal Code –
criminally sanctioning violence against
children and establishing aggravating
circumstances. Therefore, the legal
implementation of this right is
considered effective.
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National legislation (translated in English) Comments/assessment on the
implementation

between 15 and 18 years of age than for adults. While when the perpetrator takes advantage of a
victim with an intellectual disability the maximum sentence is via Article 218 limited to 4 years.
This also applies when an employee or supervisor at psychiatric hospitals and residential
institutions, for children, youth and persons with intellectual disabilities engage in a sexual
relationships with the residents.

In general all legislation relating to children and specific provisions for children with disabilities and
special needs are applicable regardless of gender.

Right to family life

Due to the Social Service act Art. 10-11 municipalities are obliged to provide free of charge and
when wished for anonymous advice to prevent social problems and to tackle immediate difficulties.
Art. 13 enshrines a provision for children with extensive and complicated impairments special
advice is offered both to the family and to the municipalities social and primary school sector.

Art. 32 obliges municipalities to provide special day care with training and treatment, and also
obliges municipalities to provide training and education for parents and training facilities in the
home for parents who want to train their children at home.

Art. 41 obliges municipalities to cover disability related extra costs and Art. 42 states that when it
is the best solution, parents are to be compensated for lost wages to a certain amount when taking
care of the child at home instead of in kindergarten.

According to the Social Service act Art. 54 parents are provided with a supportive person to
understand the challenges the child have and to maintain the contact with the child.
According to the act on Parental Responsibility Art. 2 parents are obliged to take care of their
children and to treat them with respect.
According to the act on Parental Responsibility, chapter 4, children living with one of the

Effective implementation

The right to family life is not explicitly
recognised in Danish legislation, but it
is guaranteed by its incorporation into
the ECHR. In addition, the recognition
of the right is clear, i.e. providing
safeguards to ensure the right to
maintain family ties. The legal
implementation is considered effective
even though an explicit recognition of
the right to family life, in the
legislation, would be preferable.
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National legislation (translated in English) Comments/assessment on the
implementation

parents are supported in continuing the relationship with the other parent. If one or both parents
are dead or unknown the child is supported in maintaining relationship with other close relatives.

For children in residential care, the municipality is according to the constitutional act on social
service art. 54 obligated to support the parents to be able to have the child back home and to
uphold the contact with the child while the child is in residential or foster care.

Right to assistance

The Social Service act, Art. 41 states that municipalities are obliged to cover necessary disability
related extra cost when a child with extensive disabilities and below the age of 18 is brought up at
home. The minimum standard amount is 2424 dk kr. pr. month, more standard amounts can be
granted.

According to Art. 42 in the act on Social Service the municipality is obliged to cover lost wages up
to a specific amount when it is necessary that the child is taken care of at home, and it is most
appropriate that one of the parents take care of the child.

In the Social Service act. Art. 112 it is stated that the municipality is obliged to provide assistive
devices when such devices in decisive ways can remedy the life and activity of the child.
Furthermore, Art. 114 states that support is to be given for a car, when a car is needed to
participate in work, education and activities outside the family. This provision can also be used to
ensure activities and participation of children with disabilities.

Furthermore, there is a right to personal assistance described under the evolving capacities of the
child and a right to assistive devices and personal assistance in primary school, described under
the right to education.

Effective implementation

The legislation provides different types
of assistance to families with children
with disabilities, as well as specific
support for children with disabilities
provided by the municipalities.
Furthermore, legislation is
supplemented by a complaints’
procedure to ensure its practical
implementation. The legal
implementation is therefore considered
effective.
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Right to education (including inclusive education)

Constitution, art. 76
All children of school age shall be entitled to free instruction in primary schools. Parents or
guardians making their own arrangements for their children or wards to receive instruction
equivalent to the general primary school standard shall not be obliged to have their children or
wards taught in a publicly provided school.

Folkeskole act, art. 2 obliges the municipalities to provide education free of charge to all children
within its jurisdiction.

Folkeskole act, art. 1 states the purpose of the public school. It is to prepare children for further
education, motivate them to learn more, ensure their acquaintance with Danish culture and
history, provide understanding for other countries and cultures, contributes to an understanding of
the interaction between man and nature and supports the versatile development of the individual.
The public school is to develop working methods and create a framework for experience,
absorption and enterprise, to develop recognition and fantasy and gain confidence in own options
and background to take positions and act. Furthermore, the public school is obliged to prepare
pupils to participation, responsibility, rights and duties in a society of freedom and democracy.
Therefore, the school must be marked by intellectual liberty, equality and democracy.

Incomplete implementation

Education is free of charge and
compulsory from the first year of pre-
school and subsequent years.

While inclusive education is part of the
policy towards children with
disabilities, there is no guaranteed
right to inclusive education, as it is not
a choice for the child and the parents.

Children can be referred to special
education or to inclusive education –
contrary to the will of the parents. In
such cases, parents can file a
complaint at the Special Education
Appeals Board. However, the complaint
procedure is limited to those receiving
at least nine hours of support or
special education per week. Lastly,
devices and support are available for
children with disabilities in inclusive
education and special education, free-
of charge when a child is referred to
this type of establishment.
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Since the right to inclusive education is
not guaranteed, the right to choice
between mainstream or special schools
lies with the municipalities, and the
implementation of this right is
considered incomplete.
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ANNEX 2 – STATISTICAL INFORMATION
Number of
violation188

Year

Violence Gender
discrimination

Other
discrimination

Criminal
suspects

2009

2010

2011

2012

2013

Statistics on these issues are not available in relation to disability. The Board of Equal
Treatment is solely entitled to deal with cases about disability-related discrimination on the
labour market and have, so far, not published any anonymised cases for persons with
disabilities below 18 years-of-age. Violence, gender discrimination and the number of
criminal suspects are not registered on the basis of impairments.

188 Cases reported to any relevant body; depending on the availability of data.
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ANNEX 3 – STUDY ON MEMBER STATES' POLICIES FOR
CHILDREN WITH DISABILITIES - EXECUTIVE SUMMARY
There are about 100 million children in the European Union and about 80 million European
persons with disabilities. While the number of children and the number of persons with
disabilities is well documented, the same cannot be said of children with disabilities.
Children with disabilities combine different factors of vulnerability. As children the
protection of their rights requires the adoption of special measures that are recognised by
the UN Convention on the Rights of the Child (CRC). As individuals with disabilities, they
are particularly vulnerable EU citizens who deserve specific safeguards and protection as
acknowledged by the UN Convention on the Rights of Persons with Disabilities (CRPD).

Children with disabilities and their families face on a daily basis specific problems such as
the lack of assistance and support for their inclusion in schools, experiences of violence and
the lack of proper tools for reporting them, difficulties in accessing buildings or services or
troubles in being heard and participating in decisions affecting their lives.

The Conventions include provisions addressing these concerns and providing protection to
the right to enjoy all human rights and freedoms with no discrimination ensuring

 equality of opportunities and accessibility,
 the best interests of the child as a consideration in all actions concerning them,
 the evolving capacities of children with disabilities as a consideration in decisions
 affecting them,
 the right to be heard in proceedings and decision-making processes affecting the
 child and the right to a full and effective participation,
 the right to family life,
 the right to effective access to education and inclusive education,
 the right to health care,
 the right to assistance, and
 freedom from violence.

This study is structured to mirror the requirements of both conventions reflecting the main
rights of children with disabilities to be implemented generally in the EU due to the high
rate of ratification by EU Member States. Moreover, in December 2010, the European Union
became a party to the CRPD. In doing so, the EU recognised the challenges persons with
disabilities face in securing the fulfilment of their rights and assumed the responsibility for
its implementation alongside Member States. The EU’s responsibility towards the
implementation of the CRC is of a different scale. Despite the lack of ratification by the EU,
the CRC rights and principles guide the EU policies and action since the Treaty recognizes
the rights of the child as an EU objective.

This study assesses the current situation with respect to the rights of children with
disabilities in the EU and the need for EU legislation or for other measures. The options to
act at EU level are framed within the extent of the competences conferred by the Treaties,
which can be exclusive, shared or supporting competences (Article 2 TFEU).
The current EU legislative and policy framework give recognition to the Conventions’ rights
and principles applicable to children with disabilities and a certain degree of
implementation. However, the existing EU legislation relevant to this area is mainly sectoral
(i.e., employment or immigration). The legislation addresses the situation of persons with
disabilities separately from the rights of the child, whereas there is a need to consider
children with disabilities as they face multiple discrimination, on the basis of age as well as
disability, and to tailor measures to ensure that their rights are respected.
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A. Comparative analysis of national legal frameworks
The comparative analysis of the national legal frameworks on children with disabilities’
rights in 18 Member States189 is based on a set of criteria developed to enable an
assessment of comparable data reported in each national study. The criteria are based on
the requirements within each right and principles identified as pertinent to the situation of
children with disabilities.190 The criteria are derived from the text of both conventions and
the CRC General Comments on their interpretation.

Overall, the 18 Member States have in place comprehensive legal frameworks reflecting the
main aspects of the rights and principles identified under the CRPD and CRC. While it may
be stated that the rights of children with disabilities are broadly recognised under national
legal systems either through general or specific legislation, their practical implementation
revealed to be problematic in most Member States.

Consideration of the principle of best interests of the child is generally recognised
under national laws. However, implementation is mostly limited to family and social
protection decisions affecting children and the specific needs of children with disabilities are
not recognised. The country studies found a lack of understanding of what the principle
entails, along with insufficient development of the concept through law or jurisprudence
and an overall lack of implementing rules.

The right to non-discrimination based on disability or age is reflected in national
legislations, however, the implementation of the right is generally only partial and the
reasonable accommodation measures are generally insufficient to guarantee the right. In
practice, accessibility remains a key problem in most Member States. Reference to the
multi-discrimination factors faced by children with disabilities or girls with disabilities is
rarely acknowledged. There is a lack of monitoring results and of data on cases of right’s
violations that could help define more effective measures.

Most countries partially take account of the evolving capacities of the child mainly on the
basis of considerations of age, maturity and development of the child. However, the
situation of children with disabilities is not specifically acknowledged. The implementation is
limited to a certain type of decisions and Member States tend to primarily take into
consideration the child’s age, which for children with disabilities may not be relevant and
which can effectively exclude them from decision making processes that affect them.

The rights to participation and to be heard in decision making processes affecting
children with disabilities are recognised under the legislation of the 18 Member States.
However, their implementation is often limited to some sectoral procedures mostly
regarding family law and at a certain extent in education. In practice, children with
disabilities are not systematically involved and do not get to participate in public and
private life at the same level than their able-peers.

189 For the first phase of this study, 18 selected Member States legal frameworks have been analysed: Belgium,
Czech Republic, Estonia, Finland, France, Germany, Greece, Hungary, Italy, Ireland, the Netherlands, Malta,
Poland, Romania, Slovenia, Spain, Sweden and the United Kingdom. Those countries have been selected by the
European Parliament in the Terms of Specifications of this study.
190 8 rights and principles have been identified as most relevant to the situation of children with disabilities: the
best interests of the child, the right to non-discrimination, the consideration of evolving capacities, the right to
participation/to be heard, the right to be free from violence, the right to family life, the right to assistance and the
right to education.
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In general freedom from violence is recognised by Member States’ legislation. However,
abuse against children with disabilities is a key problem acknowledged in all country
reports. Violence occurring in institutions is of particular concern. The lack of systematic
data and the difficulty for victims to report abuses do not allow an overview of the situation
needed for the adoption of appropriate policies and measures.

The right to family life is widely recognised in the laws of the selected Member States.
However, insufficient guidance and support to families for the integration of the child with
disabilities and for helping them in their day to day lives is a key problem in most of the 18
Member States. Without proper assistance, families with difficulties might give up on their
responsibility leading to a situation where alternative options are unlikely and
institutionalisation is the only response available.

Overall the right to various forms of assistance (financial, social, health care, etc.) both
for children with disabilities and for their families is recognised in legislation or regulatory
rules. However, again in most cases assistance is sectoral (mainly social and health) and
insufficient (financially and human assistance). The economic crisis is contributing to the
removal and reduction of assistance in most Member States. Access to assistance is often
perceived not as an instrument enabling protection of rights but rather as a discretionary
measure subject to budget constraints.

All Member States recognise the right to education in their Constitutions or legal
frameworks; however, the ability to access the school of choice for children with disabilities
remains very challenging in practice. Mainstream schools remain largely inaccessible to
children with disabilities in many Member States, while in other countries schools have
insufficient resources and support for the child with disabilities is scarce. In addition,
teachers in mainstream schools lack training and awareness on the needs of children with
disabilities and programmes are not systematically adapted to them.

Compliance mechanisms are weak and lack adaptation to the situation of children with
disabilities. Lack of information and guidance to families with children with disabilities on
their rights, procedures and competent authorities decreases their ability to access these
tools.

On the basis of these findings, the study sets forth conclusions and recommendations for
EU action, taking into account the competence of the EU conferred by the Treaties on a
range of policy areas, including disability and children’s rights.

B.1 The role of the European Union
The EU has no explicit competence on children with disabilities. However the EU framework
contains provisions recognising the EU’s role to promote the protection of the rights of the
child as an EU objective as well as its competence to combat discrimination based on
disability. Furthermore, the Charter of Fundamental Rights of the European Union, with
similar legal value as the Treaties, recognises the right to non-discrimination on ground of
disability in Article 21 and the rights of the child under its Article 24. This recognition, while
important, cannot extend the competences of the EU as conferred by the Treaties.

The EU, together with Member States in areas of shared competence or national
competence, is bound by the CRPD obligations and is required to take the necessary
measures to combat discrimination on the grounds of disability within the framework of
Article 19 TFEU or in other matters falling within EU competence. Article 19(1) TFEU
provides the legal basis for EU action (see among others the proposal for equal treatment
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Directive of 2008191) but the unanimity requirement makes achieving agreement under this
legal base difficult. Article 19(2) provides the possibility for the EU to adopt basic principles
and incentive measures to support Member States’ action to combat discrimination through
the ordinary legislative procedure.

Neither the above mentioned proposal for an equal treatment Directive nor any other EU
measures provide for a definition of disability. Prior to the adoption of the CRPD, in a
judgment in July 2006, the Court of Justice of the European Union (CJEU) defined disability
in the same sense as the CRPD within the context of employment policy as ‘a limitation
which results in particular from physical, mental or psychological impairments and which
hinders the participation of the person concerned in professional life’.192 Recently, the CJEU
has further developed this concept193 stating that disability results from barriers hindering
the full and effective participation of the person concerned in professional life on an equal
basis with other workers and calling on the employer to take reasonable accommodation
measures.

EU action is also possible when linked to other policy areas of EU competence. Several
issues related to the rights of the child with disabilities are linked to EU policies such as
social policy, economic, social and territorial cohesion, transport, freedom, security and
justice all of which are shared competence. In addition, the EU has the option to take
action to support Member States policies in a number of areas affecting children with
disabilities such as education, sports, youth or health.

B. 2 Existing relevant EU secondary legislation
The best interests of the child as primary consideration in actions relating to
children is a fundamental requirement recognised in EU legislation. Article 7 of the
Mediation Directive 2008/52194 requires the mediator to take into account the best interests
of the child when deciding whether the child can give evidence in judicial proceedings. The
Family Reunification Directive195 requires Member States’ authorities to consider the best
interests of children when examining an application for family reunification (Article 5)196.
The protection of the best interests of the child is explicitly mentioned in Council Directive
2004/81/EC197 on victims of trafficking in human beings.

Non-discrimination at EU level is currently addressed by four EU Directives to combat
discrimination on the basis of protected grounds such as sex, racial or ethnic origin, religion
or belief, age and sexual orientation, most of them restricted to the area of employment.198

191 Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective
of religion or belief, disability, age or sexual orientation, COM/2008/0426 final, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008PC0426:en:NOT (last accessed 6.5.13).
192 Judgment C-13/05 of the Court (Grand Chamber) of 11 July 2006, Sonia Chacón Navas v Eurest Colectividades,
pt 43.
193 Judgment of the Court, Joint cases C-335/11 and C-337/11 of 11 April 2013, HK Danmark, acting on behalf of
Jette Ring v Dansk almennyttigt Boligselskab (C-335/11) and HK Danmark, acting on behalf of Lone Skouboe
Werge v Dansk Arbejdsgiverforening acting on behalf of Pro Display A/S (C-337/11), pt 47.
194 Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters.
195 Council Directive 2003/86/EC on the right to family reunification.
196 ‘Developing indicators for the protection, respect and promotion of the rights of the child in the European
Union’ FRA, March 2009, available at http://fra.europa.eu/sites/default/files/fra_uploads/358-
RightsofChild_summary-report_en.pdf.
197 Council Directive 2004/81/EC on the residence permit issued to third-country nationals who are victims of
trafficking in human beings or who has been the subject of an action to facilitate illegal immigration.
198 Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation (recast directive); Directive 2004/113/EC on the principle of
equal treatment between women and men in the access to and supply of goods and services; Directive
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They lay down rules ‘for combating discrimination (…) with a view to putting into effect in
the Member States the principle of equal treatment’.199 Disability is recognised as
grounds for discrimination under Directive 2000/78/EC and, furthermore, protection of
equality between men and women in matters of employment and occupation under
Directive 2006/54/EC applies to persons with disabilities. Directive 2000/43/EC on equal
treatment between persons irrespective of racial or ethnic origin does not include disability
as a protected ground. Directive 2004/113/EC on equal treatment between women and
men in access to supply of goods and services refers to discrimination on grounds of sex
but not on age or disability.

The European Commission has acknowledged the differences of protection provided across
the various grounds and published a proposal for a Directive in 2008 aiming at completing
the legal framework on anti-discrimination law and providing for a more equal level of
protection across the grounds200.

Other measures in policy areas such as the internal market or transport have an impact on
children with disabilities’ access to services with no-discrimination. For example, Directive
2001/85/EC on the carriage of passengers, requires accessibility features for persons with
reduced mobility and visually impaired persons. Other instruments cover rights of persons
with disabilities when travelling by air, accessibility to lifts, in carrying out public
procurement or in measures for telecommunication201.

Within the remit of its competences, the EU’s action to combat discrimination is
complemented with activities by the EU Institutions to improve knowledge about
discrimination (e.g. by raising awareness), support intermediary actors (e.g. NGOs, social
partners and equality bodies) to improve their capacity to combat discrimination and to
encourage the exchange of national good practices.

The consideration of children’s evolving capacities is recognised in the Brussels IIbis
Regulation 2201/2003 which requires courts to hear the view of the child according to
his/her age or degree of maturity. The same formulation is found in EU legislation
concerning immigration and asylum in relation to unaccompanied minors.

Children’s right to participation is recognised in some Commission strategic documents
including the 2005 ‘European policies concerning youth’, the 2006 ‘EU strategy on the
rights of the child’, the Youth in Action Programme and the EU Agenda for the Rights of the
child of 2011. EU legislation on immigration and asylum recognise the right of the child to
be heard during proceedings under the Brussels IIbis Regulation 2201/2003.

The EU has adopted a number of measures on the protection of children from
violence202 relating to child trafficking, to the sexual exploitation of children and to the

2000/43/EC on the principle of equal treatment between persons irrespective of racial or ethnic origin and
Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation.
199 Article 1 Directive 2000/43/EC.
200 Proposal for a Directive on implementing the principle of equal treatment between persons irrespective of
religion or belief, disability, age or sexual orientation (COM(2008)426). It is currently blocked in the Council.
201 ‘Study on challenges and good practices in the implementation of the UN Convention on the Rights of Persons
with Disabilities VC/2008/1214’, European Commission, Brussels, 2010, Executive Summary available at
http://www.efc.be/programmes_services/resources/Documents/UN_Covention_Summary_EN.pdf.
202 Framework Decision 2002/629/JHA on combating trafficking in human beings; Council Directive 2004/81/EC on
the residence permit issued to third-country nationals victims of trafficking in human beings; Council Framework
Decision 2004/68/JHA on combating sexual exploitation of children and child pornography; Council Framework
Decision 2001/220/JHA on the standing of victims in criminal proceedings; Council Resolution 2001/C 283/01 on
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protection of victims including several Directives203 that have been adopted to replace some
of these instruments. For example, the Directive 2011/36/EU on preventing and combating
trafficking in human beings and protecting its victims, focus on the protection of children
which are more vulnerable than adults and establishes more severe penalties when the
offence is committed against vulnerable persons such as children and persons with
disabilities.

The Directive 2012/29/EU establishing minimum standards on the rights, support and
protection of the victims of crime recognises that a victim of crime should be treated
without discrimination based on any ground including age and disability. Lastly, Directive
2011/92/EU on combating sexual abuse, the sexual exploitation of children and child
pornography204 provides the need for specific protection of children with disabilities.

The right to family life and the maintenance of the child in family context is at the heart
of Council Regulation 2201/2003 Brussels IIbis (EC)205. In the field of immigration policies,
the right of the child to family life is ensured by the rules on family reunification206 and the
provisions of the Directives on asylum207 regarding unaccompanied minors and the respect
for the family unit.

The principle of maximum inclusion in society of children with disabilities is reflected in
strategy documents such as the Disability Strategy 2010-2020208 and the EU 2020
Programme in relation to education and training209. The 2003 Council Resolution on equal
opportunities for Pupils and Students with Disabilities210 addressed the problem of access to
education by children with disabilities. In 2010, the Resolution of the European Parliament
on mobility and inclusion of children with disabilities211 stressed the need to ensure full
respect for the rights of the child, including the right to education and the right to
participate in community life of children with disabilities. The EU Institutions also support
the European Agency for Development in Special Needs Education, the independent

the contribution of civil society in finding missing or sexually exploited children. Decision No 1351/2008/EC
establishing Safer Internet Programme 2009-2013.
203 Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims, and
replacing Council Framework Decision 2002/629/JHA, Directive 2011/92/EU on combating the sexual abuse and
sexual exploitation of children and child pornography and replacing Council Framework Decision 2004/68/JHA,
Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of crime,
and replacing Council Framework Decision 2001/220/JHA.
204 Article 1 Directive 2011/92/EU.
205 Council Regulation (EC) No 2201/2003, concerning jurisdiction, recognition and enforcement of judgments in
matrimonial matters and matters of parental responsibility.
206 Council Directive 2003/86/EC on the right to family reunification; Council Regulation (EC) No 343/2003,
establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum
application lodged in one of the Member States by a third-country national; Council Directive 2004/83/EC of on
minimum standards for the qualification and status of third country nationals or stateless persons as refugees or
as persons who need international protection; Directive 2008/115/EC, on common standards and procedures in
Member States for returning illegally staying third-country nationals.
207 Council Directive 2001/55/EC on minimum standards for giving temporary protection in the event of a mass
influx of displaced persons; Council Directive 2003/9/EC laying down minimum standards for the reception of
asylum seekers; Council Directive 2004/83/EC on minimum standards for the qualification and status of third
country nationals, stateless persons or refugees as persons who otherwise need international protection; Council
Directive 2005/85/EC on minimum standards on procedures in Member States for granting or withdrawing refugee
status.
208 Area of action 5 of the Commission Communication European Disability Strategy 2010-2020: A Renewed
Commitment to a Barrier-Free Europe COM(2010) 636 final.
209 Council Conclusions of 12 May 2009 on a strategic framework for European cooperation in education and
training (‘ET 2020’), 2009/C 119/02, OJ C 119/2, of 28 May 2005.
210 Council Resolution of 5 May 2003 on equal opportunities for pupils and students with disabilities in education
and training, 2003/C 134/04.
211 European Parliament Resolution of 25 October 2011 on mobility and inclusion of people with disabilities and the
European Disability Strategy 2010-2020 (2010/2272(INI)).
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organisation acting as a platform for collaboration on special educational needs and the
promotion of full participation within mainstream education and training212.

C. Recommendations for EU action
When evaluating the need for specific recommendations aimed at improving the situation of
children with disabilities, it is important to highlight that children with disabilities are first
and foremost children with the same needs as any other children and who should be
beneficiaries of all rights recognised by the CRC. Their intrinsic difference with their peers
needs to be recognised for designing appropriate legislative and policy measures.

Horizontal issues
 As a first and general recommendation, all EU Member States which have not

already done so should ratify the two conventions referred to in this study and
implement their provisions by adopting national legislation and ensuring its
practice.

 The European Commission, liaising with the UN Secretariat for the CRPD and the
UN Secretariat for the CRC, should ensure Member States understanding and
implementation of several definitions of the Conventions that are cornerstones
for the implementation of the rights of children with disabilities, namely the
definition of “disability”, the “best interests of the child” and the “evolving
capacities of the child”. They should lead the development of initiatives to ensure
that the specificities of children with disabilities are taken into account.

To that end, it is recommended that the Commission takes the initiative to provide
clarification at EU level of the CRDP definition of “disability” as it is considered to be too
broad in practice and its implementation at national level is therefore difficult. The
development of guidance documents, exchange of best practices and promotion of existing
manuals are recommended.

 The European Commission should take action to promote that children with
disabilities are considered in existing mainstreaming initiatives for non-
discrimination and equal treatment.

 The EP, the Council and the Commission should promote the development of
national information tools to assist families with children with disabilities to
understand the legal frameworks applicable to them, including access to
assistance measures, competent authorities, procedures and compliance
mechanisms. Specific tools addressed to these families could include an EU web
portal which could be linked, where possible, to national portals providing full
information on rights, requirements, criteria for implementation, competent
authorities, and coordination systems. This initiative could bring citizens closer to
the EU.

 The EU Institutions should take a leading role in promoting awareness-raising on
issues concerning the rights of children with disabilities, their interests and
specific needs in order to promote the full implementation of the principle of best
interests of children with disabilities. The EP and the Council could also use their
budgetary powers to provide for financing of awareness-raising campaigns.

Best interests of the child
 While most countries have legislation recognising the principle of best interests of

the child, only few Member States contain in their legislation a general

212 European Agency for Development in Special Needs Education website available at
http://www.europeanagency.org/about-us.
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requirement for its systematic consideration in all decisions affecting children.
Some Member States (such as Sweden and the UK) have introduced child impact
assessments of proposed legislation. It is recommended that the European
Commission promotes the exchange of these initiatives and develops a guide on
methodologies for carrying out these child impact assessments implementing the
best interests of the child principle.

Right to non-discrimination
 The concept of reasonable accommodation in relation to the specific situation of

children with disabilities needs clarification and further development to define
the boundaries for the use of disproportionate burden. The EU, through the
Commission, could support this through exchange of best practices at national
level on the implementation of reasonable accommodation covering different
situations. This would help defining the baselines from which the respect of the
right requires public authorities’ action and prevents it from being subject to
arguments of disproportionate costs.

 The 2008 Proposal for a Council Directive on implementing the principle of equal
treatment between persons irrespective of religion or belief, disability, age or
sexual orientation, if adopted, has the potential of addressing the situation of
children with disabilities. Amendment 37 introduced by the European Parliament
refers to multiple discrimination. Within this context, clarification could be
introduced in the recitals of the proposed Directive in order to ensure that the
situation of children with disabilities is considered as a part of its scope.

 The European Commission’s draft for an upcoming European Accessibility Act
should explicitly cover children with disabilities’ access to goods and services, at
least with a reference to multiple discrimination cases.

Evolving capacities of children with disabilities
 The EP should consider ways to raise awareness and promote taking into account

the evolving capacities of children, including children with disabilities, with the
aim to have the principle applied in all decision making processes affecting them.

 Any new legislation on child-friendly justice should include consideration of the
ability of the child with disabilities to be heard in judicial proceedings affecting
them. The Commission should ensure that these provisions are included in the
anticipated EU law on special safeguards for suspected or accused persons who
are vulnerable, including children, or the anticipated EU law for the recognition
and enforcement of decisions on parental responsibility.

Furthermore, it is recommended that the European Commission, the Council and the EP
promote the use of the Council of Europe Guidelines on child-friendly justice and support
training for the relevant professionals at all levels.

Right of participation of children with disabilities
 The anticipated European Accessibility Act could provide for the development of

tools to ensure the participation of children with disabilities in the consultation
processes of the legislative and policy initiatives affecting them.

 The EP should explore ways to raise awareness on the requirements needed to
ensure the right of participation of children with disabilities through concrete
measures such as simulation of plenary meetings in the EP involving children
with disabilities, guaranteeing physical access to the EP buildings or designing
tools to ensure nonphysical participation.



Country Report on Denmark for the Study on Member States policies for children with disabilities
____________________________________________________________________________________

73

Right to be heard of children with disabilities
 In order to enable effective implementation of the right to be heard by children

with disabilities, changes in the attitudes of judicial, administrative and
enforcement officers are needed. To that end, the EP, the Council and the
Commission should encourage Member States to develop awareness-raising
actions and training addressed at public authorities.

 The Commission in preparing legislation on child-friendly justice, should ensure
that adequate steps are taken to identify the ability of the child to express
his/her views in judicial proceedings affecting them, enabling a climate of trust
between the child and the judicial and enforcement officers and providing
reasonable accommodation to ensure the effective right to be heard of children
with disabilities.

Freedom from violence
 It is recommended that the EP, the Council and the Commission promote the

development of statistical information on the situation of violence affecting
children, and in particular children with disabilities. Furthermore, they should
promote the development of indicators (such as disability, children, girls, family
environment) to be mainstreamed in other policy or general surveys so as to
provide systematic data on the situation of children with disabilities.

 The European Commission and the EP should promote FRA to examine the
situation of violence against children, particularly in institutions, including
children with disabilities as they are particularly vulnerable. The necessary
funding should be proposed to the budgetary authority.

 The European Commission should consider in particular the need for measures at
EU level aimed at reducing the number of cases of violence against children,
especially children with disabilities, in Member States (both in a domestic context
and in public institutions). The Commission could start preparatory work by
organising working groups with Member States experts to consider:

 proposals for ensuring that Member States set up preventive measures
and proper monitoring systems to detect cases of violence and abuse
against children,

 the set up of control mechanisms and regular inspections,
 peer reviews or the Open Method of Coordination for implementation of

proposals,
 access to information and communication services targeted at improving

the system of complaints concerning children’s right to freedom from
violence.

 The Commission could promote the organisation of specialised EU-wide training
and workshops amongst professionals to share knowledge on complaint
procedures, reporting measures and accessibility of communication services for
children with disabilities, especially for children with severe disabilities or
intellectual impairments. The budgetary authority should provide adequate
funding for these activities.

Right to family life of children with disabilities
 The Commission, the Council and the EP should encourage Member States to set

up appropriate support structures for families with children with disabilities in
order to reduce the risks of the child losing family life while safeguarding the
best interests of children with disabilities.

 Within the Open Method of Coordination, the Commission should develop
Guidelines on minimum requirements of residential institutions with regards to
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children with disabilities. The Guidelines would aim at ensuring that residential
care centres have a small number of users and the capacity to host children with
autism or with intellectual disabilities.

 The Commission should propose to the budgetary authority the use of EU funds
for the protection of children’s right to family life, prioritising funds for families
while ensuring that the good quality of the institutions is maintained.

Access to assistance
 A special single national body (with regional offices) responsible for the

management of services, budget and assistance of children and their families
should be established in order to ensure consistency, coordination, effectiveness,
increase accessibility and better guidance for families on the funding support
available.

 The EP should continue to lead actions on children with disabilities to inform
Member States on the negative impacts of budget cuts on implementation of
their rights, especially in the field of education, social protection and health care.

 Within the European Semester process, the Commission should provide
appropriate recommendations to Member States on how to use existing
resources effectively instead of just cutting the necessary assistance for children
with disabilities who belong to the most vulnerable citizens.

Access to inclusive education
 The Commission should develop actions to support Member States in improving

education systems for children with disabilities through the Open Method of
Coordination or peer review while respecting their general competence for
matters related to education. Action at EU level could include:

 Development of best practice guides and recommendations on the
minimum type of resources needed in mainstreaming schools, and on the
role of parents and children with disabilities in decision-making processes
affecting children with disabilities or the development of education
objectives;

 Promotion of training for teachers on better understanding of children
with disabilities’ needs and evolving capacities, teaching methodologies
and handling of children with specific disabilities in a class together with
their able-peers;

 Promotion of teaching tools that help the inclusion of children with
disabilities in schools and outside of schools such as the Council of
Europe’s COMPASS manual;

 Promotion of anti-bullying and anti-stigmatisation initiatives, including
awarenessraising campaigns promoting inclusion of children with
disabilities; and

 Development of quality objectives for education offered to children with
disabilities and the promotion of initiatives to maintain the support for
higher education.

EU Funding
 The EP, the Council and the Commission should promote among Member States

the use of the Structural Funds to foster the development of quality social
services provided for children with disabilities, while facilitating the
implementation of the Voluntary European Quality Framework for Social
Services;

 The EP, the Council and the Commission should promote the development of
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family and community-based alternatives with the purpose of de-
institutionalisation.

The EP, the Council and the Commission should encourage the use of structural funds for
improving accessibility and inclusive education.
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PE 474.428 978-92-823-4556-6
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States' Policies for Children with Disabilities

PE 474.429 978-92-823-4566-5
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PE 474.430 978-92-823-4567-2
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PE 519.199 978-92-823-6985-2

Country Report on Latvia for the Study on Member
States' Policies for Children with Disabilities
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