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EXECUTIVE SUMMARY 
Luxembourg has signed and ratified the Convention on the Rights of the Child (CRC), and 
the Convention on the Rights of Persons with Disabilities (CRPD), as well as its Optional 
Protocol. These international conventions are directly applicable in Luxembourg, and can, 
in principle, be invoked before courts. 
 
Overall, the rights and principles provided in the CRC and CRPD are recognised under the 
Luxembourgish legislation and are implemented in a satisfactory manner. However, in 
many cases some elements of the rights are not fully reflected in the legal framework 
and issues exist regarding the practical implementation of the rights, resulting in important 
gaps.  
 
The requirement of the best interests of the child as primary consideration in all decisions 
is recognised under the legislation, however, no guidelines or procedures exist to ensure its 
implementation in all areas. While the principle of evolving capacities is not explicitly 
recognised in the legislation, the principle can be identified through the concept of the 
child’s capacity to discernment, which is considered as the basis to hear a child in judicial 
proceedings and request the support of child protection services.  
 
The right to non-discrimination on the ground of disability is protected under 
Luxembourg legislation. However, the scope of the right to reasonable accommodation, 
which is a crucial component of non-discrimination for children with disabilities, is limited to 
certain types of accommodation and it does not cover primary education, as well as sectors 
such as access to goods and services, healthcare and social benefits.  
 
There is no general right of the child to be heard in all decisions concerning the child. The 
right to be heard is, however, guaranteed for certain types of decisions such as in judicial 
proceedings or child protection decisions. While the child with discernment has the right to 
be heard, the judge is not required to hear the child, which the CRC Committee considered 
not to be in compliance with the CRC.  
 
No general right to be free from violence is established in legislation. However, the 
Criminal Code sanctions violence and abuse against children below 14 years of age and 
considers violence against children due to disabilities as aggravating circumstances. In 
addition, corporal punishment is prohibited. The lack of information and statistics on the 
extent of violence against children does not allow sufficient understanding of whether or 
not violence against children with disabilities is an issue in Luxembourg. 
 
The right to family life is not explicitly recognised in the legislation. While the child’s right 
to maintain a relationship with the parents is protected when the child is placed into care, 
in practice it is not always guaranteed. The right to assistance is guaranteed by specific 
allowances and early assistance mechanisms. In practice, due to a lack of sufficient 
resources, waiting lists exist to access certain services. 
 
The right to inclusive education is not expressly recognised. In principle, children with 
disabilities attend mainstream schools within a municipality. Children can benefit from an 
education adapted to his/her needs following a decision of a Commission for inclusive 
education based on an assessment of the child’s needs. In practice, many children with 
disabilities attend a special education school. Parents opt for special education to ensure 
that their child’s needs are cared for and that the education is adapted. Mainstream 
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education teachers are usually not trained to care for children with disabilities and 
reasonable accommodation is limited, and sometimes not provided, due to lack of 
resources. 
 
Many good practices exist in terms of services and projects to support parents and 
children with disabilities, such as the inclusion of young children with disabilities in day 
care. The lack of data on children with disabilities contributes to a lack of an overall picture 
of the situation on the ground for children with disabilities in Luxembourg. 
 
Overall, the rights of children with disabilities are protected in Luxembourg. However, 
important gaps exist in the legislation and in practice, which would need to be addressed 
for a full realisation of the rights of children with disabilities. 
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INTRODUCTION 
In December 2010, the European Union (EU) became a party to the United Nations 
Convention on the Rights of Persons with Disabilities (CRPD). In doing so, the EU 
recognised the challenges persons with disabilities face in securing their rights and 
highlighted the need for supportive EU actions to be firmly on the agenda of the European 
Union and its Member States. 
 
Children with disabilities are already vulnerable because they are children. Their disability 
renders them particularly vulnerable. As such, they deserve specific safeguards and 
protection from the EU and its Member States.  
 
The key legal framework for EU action in this field is the EU decision to ratifying the CRPD, 
the requirement under Article 10 TFEU for the EU to combat discrimination based on 
disability, as well as the EU objective of promoting the rights of the child found under 
Article 3 TEU. This framework provides the EU with a unique position to push forward for 
further protection of the rights of children with disabilities, and to develop legislative or 
policy initiatives. The UN Convention on the Rights of the Child (CRC) provides another 
basis for action in this area.1 
 
This national report for Luxembourg is part of a larger study which aims at providing the 
European Parliament with an overview of the situation of children with disabilities in all the 
EU Member States, with a view to evaluating the need for European legislation to enhance 
the rights of children with disabilities in the European Union. The project reviews the 
existing legal, policy and institutional frameworks in the Member States. Each country 
report analyses the implementation of international principles and rights stemming from 
the CRPD and the CRC to uncover any particular issues that necessitate further policy and 
legislative actions at national and EU level. In a first phase, 18 selected countries have 
been analysed, the results of which formed the basis for a comparative analysis in the 
overall report called “Member States Policies for Children with Disabilities” published in 
2013. In a second phase, which took place in 2014, the situation of children with disabilities 
in the remaining 10 countries, as well as Scotland, have been analysed in separate country 
reports, including this present report. 
 
The key elements deriving from the CRC and CRPD, with regard to children with disabilities 
include: 

 The obligation to act in the best interests of the child; 
 The right to non-discrimination; 
 The consideration of the evolving capacities of the child; 
 The right to be heard/to participate; 
 The right to be free from violence; 
 The right to family life; 
 The right to assistance; 
 The right to education, including inclusive education. 

                                                 
1 All the 28 Member States have ratified the CRC, and all 28 Member States have signed the CRPD (Finland, 
Ireland and the Netherlands have signed but not yet ratified). 
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Given their ratification2 of both UN Conventions, the Member States are obliged to take 
necessary measures to ensure the respect of the rights set forth for each child or person 
with a disability within their jurisdiction. The Member States should take the appropriate 
measures to ensure that children are protected against all forms of discrimination or 
violence, including adopting all appropriate legislative, administrative and other measures 
for the implementation of those rights. Moreover, the protection of the rights of children 
with disabilities should be mainstreamed in all policies and programmes in accordance with 
Article 4(3) of the CRPD on the involvement of persons with disabilities in all decision-
making processes.  
 
Due to the scale of this subject and the scarcity of materials available, the scope of this 
study does not cover in detail the wide range of issues arising from and relating to the 
situation of children with disabilities. It does not aim to provide an in-depth analysis but 
rather an overview of the situation of children with disabilities’ rights in Luxembourg. This 
study presents a snapshot of some of the major issues and obstacles faced by children with 
disabilities and their families, a legal analysis of the implementation of the main rights and 
principles recognised in the CRC and CRPD and relevant in the context of the situation of 
children with disabilities and points to some potential solutions at national and EU level to 
improve their situation.  
 
Each country report is structured as follows: it first looks at the situation of children with 
disabilities at the national level. It describes the national legal and institutional framework 
for the protection of children with disabilities and analyses national implementation of 
principles and rights developed in the UN Conventions (CRC and CRPD). It then considers 
specific issues relevant to the situation of children with disabilities, including children as 
suspects, gender issues and education. Finally, the report covers the mechanisms in place 
to implement the legal framework, highlighting gaps, problems, best practices, and 
recommendations found by the literature or via interviews with stakeholders. 

                                                 
2 Except for Finland, Ireland and the Netherlands which have signed but not yet ratified the CRPD. 
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1. OVERVIEW OF THE SITUATION AND CHALLENGES FOR 
CHILDREN WITH DISABILITIES IN LUXEMBOURG 

KEY FINDINGS 

 The national policy focuses on the following areas: to combat prejudice, non-
discrimination, inclusion in society and schools, and assistance. 

 The following gaps, problems and challenges have been identified: lack of concrete 
actions and corresponding monitoring mechanisms to realise the national strategy 
on the implementation of the CRPD; the implementation of the 2010 National 
Strategy for Mental Health of Children and Young People has been delayed; lack of 
strategy to implement the CRC; limited opportunity to choose between ordinary and 
specialised schools; barriers to access to justice; lack of consolidated data. 

1.1. Introduction to the situation of children with disabilities in 
Luxembourg 

Luxembourg signed in 1990 and ratified in 1993 the Convention on the Rights of the Child 
(CRC), with some reservations3. It signed the Convention on the Rights of Persons with 
Disabilities (CRPD) and its Optional Protocol on 30 March 2007 and ratified them in 
September 2011. 
 
The first Protocol on the involvement of children in military conflicts entered into force on 4 
August 20044 and the second Protocol of the CRC on the sale of children, child prostitution 
and child pornography was ratified on 2 September 20115. The third Optional Protocol on a 
communications’ procedure was adopted and signed on 28 February 2012 but has not been 
ratified yet6. 
 
There is no comprehensive policy specifically targeting children with disabilities. Rather, 
the policies on children’s rights and rights of persons with disabilities apply to children with 
disabilities in Luxembourg. 
 
The 2009-2014 Governmental Plan foresees the development of an outline law on disability 
proposing a global concept of integration and non-discrimination of persons with 
disabilities. At the time of the writing this report, this action had not yet been undertaken. 
Regarding children with disabilities, the plan reaffirms the right of parents of children with 
disabilities to choose between mainstream or specialised education schools for their child. 
The plan mentions that a reform should take place to integrate the special education 
classes into mainstream schools7. 
 

                                                 
3 Act of 20 December 1993 approving the Convention on the Rights of the Child and modifying certain provisions 
of the Civil Code, available at http://www.legilux.public.lu/leg/a/archives/1993/0104/a104.pdf. 
4 Declaration of the Government of the Grand Duché of Luxembourg, available at: 
http://www.legilux.public.lu/leg/a/archives/2004/0169/a169.pdf. 
5 Act of 16 July 2011 approving the Optional Protocol to the Convention on the Rights of the Child concerning the 
sale of children, child prostitution and child pornography, available at: 
http://www.legilux.public.lu/leg/a/archives/2011/0152/a152.pdf. 
6 United Nations Treaty Section, Status of signatures and ratification of the Optional Protocol to the Convention on 
the Rights of the Child on a communications procedure, available at: 
https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-11-d&chapter=4&lang=en. 
7 Ministry of State, 2009-2014 Governmental Plan (Programme gouvernemental annexé à la déclaration 
gouvernementale de Monsieur le Premier Ministre), 21 April 2009, p. 72 ; p. 88, available at : 
http://www.gouvernement.lu/1816916/programme-gouvernemental-2009.pdf.  
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The Ministry of Family Affairs and Integration adopted a five year national strategy in 
2012 to implement the CRPD and the Optional Protocol to allow persons with disabilities’ 
full participation in all aspects of society8. This strategy generally intended to improve the 
situation of children with disabilities in Luxembourg by reinforcing inclusive education, the 
right to participation and fighting prejudice against children and persons with disabilities 
through the support of specific projects, such as “inclusive sport” at school and outside of 
school, bringing together children with and without disabilities. The actions of the plan also 
relate to the early detection of disabilities, awareness-raising, the improvement in the 
accessibility of public spaces and to ensure basic training of secondary and primary 
education teachers in specialised education9. The strategy does not refer to the European 
Disability Strategy, but it is safe to say that several of its actions are in line with the 
European Disability Strategy’s objectives and areas of action (education, awareness-raising, 
equality, employment, health, inclusion and accessibility). 
 
In 2010, a National Strategy for the Mental Health of Children and Young People 
was adopted with the view to promote, prevent and care for mental health in children and 
young people in Luxembourg10. The objective of this strategy was to tackle the 
inadequacies in the child psychiatric services in Luxembourg to prevent and respond to 
attempted suicides and suicide of adolescents. The strategy is particularly aimed at children 
with behavioural disorders, as well as their parents and teachers, to ensure better access to 
a wide range of psychological and educational care, instead of drug therapy. 
 
Regarding children’s rights, Luxembourg does not have a national plan or strategy for the 
implementation of children’s rights. However, it has adopted some issue specific plans (e.g. 
action plan on child care) and legislation (see section 3). One such specific plan is the Youth 
Pact 2012-2014. The Pact foresees, in its objective nine, to promote the inclusion of 
children and youths with specific needs in school and in the work force. Objective five of 
the Pact foresees that the national strategy for the mental health of children and young 
people in Luxembourg be implemented11. 
 
Luxembourg stepped up its coordination efforts by establishing a unique stop for children 
and families in difficulties by creating the National Children’s Bureau (Office National de 
l’Enfance – ONE) in 2008. As part of these efforts, an inter-ministerial child rights’ 
coordination body has also been established.  

1.2. Review of issues and identification of possible regulatory gaps 
The literature has identified a number of issues and concerns, as well as regulatory gaps.  
 
In terms of policy, the Committee on the Rights of the Child raised its concerns about the 
absence of a comprehensive policy on children and of a strategy to implement the CRC12.  

                                                 
8 ANED website, available at www.disability-europe.net/. 
9 Action Plan of the Luxembourgish Government for the implementation of the CRPD (Plan d’Action de mise en 
œuvre de la CRDPH du Gouvernement luxembourgeois), available at:  
http://www.mfi.public.lu/publications/Handicap/PlanActionFR.pdf. 
10 Ministry of Health, Centre for Health Studies, Report of recommendation for a national strategy for the mental 
health of children and youth in Luxembourg (Rapport de recommandations - Pour une stratégie nationale en 
faveur de la santé mentale des enfants et des jeunes au Luxembourg), 23 July 2010, available at: 
http://www.sante.public.lu/fr/catalogue-publications/rester-bonne-sante/sante-mentale/strategie-nationale-sante-
mentale-enfants-jeunes-luxembourg/index.html. 
11 The Government of Luxembourg, Youth Pact 2012-2014 (Pacte pour la Jeunesse), April 2012, available at: 
http://www.youthpolicy.org/national/Luxembourg_2012_Youth_Pact.pdf.  
12 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 14, p.3. 



Country Report on Luxembourg for the Study on Member States’ Policies for Children with Disabilities 
___________________________________________________________________________________________ 

12 
 

 
Regarding the national strategy to implement the CRPD, the Consultative Commission on 
Human Rights of Luxembourg considers that the objectives are vaguely described with a 
lack of concrete action steps to be taken, lack of specific deadlines for implementation, lack 
of implementation and lack of monitoring mechanisms. For example, the strategy foresees 
that sign language must be recognised as a language, without describing the measures to 
achieve that. Similarly, the strategy mentions that inclusive sport projects must be better 
supported without providing the specific measures to make the objective a reality13. 
 
Concerns exist regarding the inadequacy of the children psychiatric services, In 
particular, as those services are not able to prevent and care for children who attempted to 
take their own life. There is a lack of access to psychosocial support and care14. The 
National Strategy for the Mental Health of Children and Young People aimed to address this 
issue. However, the implementation of the 2010 National Strategy for Mental Health of 
Children and Young People has been delayed15. 
 
In terms of regulatory issues, there is a similar issue of lack of follow-up action on 
planned regulatory development. The Government of Luxembourg has announced the 
preparation of a law on disability (loi-cadre Handicap), as mentioned above. However, no 
specific deadline or action steps have been planned and no follow-up has been reported16. 
 
Under the Act of 28 July 2011 approving the CRPD, the Ombudsperson is competent to 
receive any complaint of violation of the rights set in the CRPD as an independent 
mechanism designated under Article 33(2) to promote and protect the rights under the 
Convention. However, the competence of the Ombudsperson is limited to violations of 
rights by public authorities. If the violation of rights was carried out by a private entity or 
person, the Ombudsperson may only refer the case before a competent independent 
authority with the mission to protect human rights. Such an authority does not exist in 
Luxembourg17. 
 
The Committee on the Rights of the Child expressed its concerns about “the lack of 
adequate guidelines and procedures for implementing the right of the child to have his or 
her best interests taken as a primary consideration in actual practice and throughout all 
State party institutions, bodies, policies and programmes”18. Similarly, the Committee 
highlights that the right to be heard in judicial and administrative proceedings is not 
sufficiently respected in the absence of an obligation for the judge to hear the child19. 
 

                                                 
13 Consultative Commission on Human Rights of Luxembourg, Opinion on the national strategy of the Luxembourg 
for persons with disabilities, Opinion 01/2013, 29 January 2013, available at: 
http://www.ccdh.public.lu/fr/avis/2013/avis-CCDH-Plan-d_action-final.pdf.  
14 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 38, p.8. 
15 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013. 
16 Centre for Equal Treatment, Opinion of the Centre, 17 December 2010, available at: 
http://cet.lu/en/2010/12/projet-de-loi-n%C2%B0-6141-portant-approbation-de-la-convention-relative-aux-droits-
des-personnes-handicapees/#more-972.  
17 Consultative Commission on Human Rights of Luxembourg, Opinion on the national strategy of the Luxembourg 
for persons with disabilities, Opinion 01/2013, 29 January 2013, available at: 
http://www.ccdh.public.lu/fr/avis/2013/avis-CCDH-Plan-d_action-final.pdf. 
18 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 24, p.4. 
19 Ibid., para 26. 
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Regarding the right to assistance, the access of children with a hearing disability to 
dependence insurance (to receive a special allowance) appears to have been strongly 
restricted as the hearing deficiency is now tested considering the hearing of the child when 
wearing a hearing device. As a result, children wearing a hearing device may be excluded 
from the insurance, even if their hearing is seriously impaired20. 
 
Luxembourg has adopted several measures to improve the inclusive education of 
children with disabilities (see 3.1.8), nevertheless some concerns remain: 

- Parents of children with disabilities often complain that they are not consulted 
and their expertise about their child’s health or difficulties is not taken into 
account. They are not sufficiently involved in the decisions made regarding their 
child’s education and assistance. In addition, the Commission on inclusive 
education often takes decisions without having heard the child. There is a need 
for more transparent and participatory procedures before the Commission21. 

- The Committee on the Rights of the Child expressed its concerns regarding the 
fact that many children with disabilities are still attending specialised education 
schools. The Committees also pointed out that there is a lack of information on 
measures to ensure the availability of accessibility equipment to ensure that 
children with disabilities enjoy their rights on an equal basis with others, in 
particular their right to health, play and culture22. 

Evaluating the situation of children with disabilities in Luxembourg is difficult due to an 
inadequate data collection system on child-related issues. The data collection system on 
children with disabilities in Luxembourg is neither centralised, nor coordinated. For 
instance, if data existed on the judicial cases involving children as a victim or offender, they 
would be scattered between the Guardianship tribunal, the Youth tribunal and the Public 
prosecutors’ department. The existence of a disability would also need to be recorded23.   
 
Lastly, concerns remain as to the transparency and impartiality of the selection and 
appointment process of the President of the ombuds Committee for Child Rights 
(ORK) and its members, and the insufficiency of the resources allocated. Indeed, the 
appointment process of the ORK as defined in the Act of 25 July 200224 provides that the 
ORK is composed of six members including a president and a vice-president, appointed by 
the Great Duke and should run its mandate with neutrality and impartiality. However, the 
Act does not provide any safeguards as regards the transparency and the impartiality of the 
appointment process, such as a significant consultation process with the civil society or the 
children. Therefore, according to the Committee of the Rights of the Child, Luxembourg 
does not fully comply with the Paris Principles25.   
 

                                                 
20 Centre for Equal Treatment, Annual Report 2013, 25 March 2014, p. 46 and p. 73, available at: 
http://cet.lu/wp-content/uploads/2014/03/Rapport-annuel-2013-version-finale.pdf. 
21 Ombuds Committee for the Rights of the Child (ORK), Annual Report 2014 to the Government and Parliament, 
p. 14, available at: http://ork.lu/files/Rapports_ORK/Rapport_ORK_2014_avecAnnexes.pdf.  
22 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 36, p.7. 
23 See section 4.4 of this report for more details. 
24 Act of 25 July 2002 creating the Ombuds Committee for Child Rights (ORK), available at: 
http://www.legilux.public.lu/rgl/2002/A/1750/1.pdf. 
25  Committee on the Rights of the Child, Concluding observations on the combined 3rd and 4th periodic reports of 
Luxembourg, adopted by the Committee at its 64th session, 29 October 2013 and Principles relating to the Status 
of National Institutions (The Paris Principles) adopted by General Assembly resolution 48/134 of 20 December 
1993, available at:  http://www.ohchr.org/EN/ProfessionalInterest/Pages/StatusOfNationalInstitutions.aspx. 
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The Centre for Equal Treatment (CET) also questioned its ability to fulfil its role as an 
independent mechanism to promote and monitor the implementation of the CRPD due to 
resource constraints26. 
 

                                                 
26 Centre for Equal Treatment, Annual Report 2013, 25 March 2014, p. 47, available at http://cet.lu/wp-
content/uploads/2014/03/Rapport-annuel-2013-version-finale.pdf.  
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2. OVERVIEW OF THE NATIONAL LEGAL FRAMEWORK 
KEY FINDINGS 

 Luxembourg signed in 1990 and ratified the Convention of the Rights of the Child 
(CRC) by the Act of 20 December 1993.  

 Luxembourg signed the Convention on the Rights of Persons with Disabilities (CRPD) 
and its Optional Protocol on 30 March 2007 and ratified them in September 2011. 

 There is no uniform definition of the notion of disabilities; as a consequence, the 
legal framework in Luxembourg does not provide a specific and single legislation on 
children with disabilities. 

 While there is no specific legislation addressing the situation of children with 
disabilities, there are regulatory provisions on children and persons with disabilities’ 
rights covering some sectors, such as non-discrimination, social protection, which 
apply to children with disabilities. In addition, some legislation aimed at children in 
general specifically address children with disabilities as well, such as in education.  

2.1. General overview of the national legal and institutional 
framework 

Luxembourg is a parliamentary democracy27 headed by a constitutional monarch28. 
Legislative power is vested in the Chamber of Deputies, a unicameral legislature of 60 
members, who are directly elected to five-year terms. A second body, the Council of State 
(Conseil d'État), composed of 21 ordinary citizens appointed by the Grand Duke, advises 
the Chamber of Deputies in the drafting of legislation. 
 
Luxembourg’s legislation is based on the Roman law system of codification, where only 
written laws constitute sources of laws and where a clear distinction between public and 
private law is made.  
 
Luxembourg has a monist approach to international law. International agreements ratified 
by Luxembourg have primacy over national law and can, in principle, be invoked before the 
national judge29. International and European law are at the highest level of the legal 
hierarchy, followed by constitutional principles. They prevail over national laws, regulations 
and circulars which must conform to all higher ranked rules.  
 
The different sources of domestic law in Luxembourg form a hierarchical structure with the 
Constitution at the top, which forms the backbone of the legal system. The constitutional 
standards also include the general principles of law generated by the jurisprudence of the 
Constitutional Court.  
 

                                                 
27 Article 51 of the Constitution. 
28 Article 33 of the Constitution. 
29 Indeed, on July 28th 1951, the Council of State declared: “an international treaty incorporated into the internal 
legislation by an approving law, is a law of superior essence having an origin higher than the will of an internal 
organ. It follows that in case of conflict between the provisions of an International treaty and those of a later 
national law, the International law has to prevail over the national law”. The Council of State then declared in 
November 21st, 1984 that in case of conflict between a legislative standard and a standard of international law, 
the latter has to prevail over the law and all the lower standards. 
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By virtue of article 95ter of the Constitution, the conformity of laws to the Constitution is 
controlled by the Constitutional Court (Cour constitutionnelle). This control is carried out 
after the promulgation of laws via the preliminary question procedure. Reviews of the 
conformity of laws with international treaties and European Union legislation are carried out 
by the administrative or ordinary courts. 
 
The Grand Duchy has three lower tribunals (justices de paix; in Esch-sur-Alzette, the city of 
Luxembourg, and Diekirch), two district tribunals (in Luxembourg and Diekirch) and a 
Superior Court of Justice (in Luxembourg), which includes the Court of Appeal and the 
Court of Cassation. There is also an Administrative Tribunal and an Administrative Court, as 
well as a Constitutional Court, all of which are located in the capital. 
 
Luxembourg is divided into three districts (Diekirch, Grevenmacher, and Luxembourg), 
which are further divided into 12 cantons and then 106 municipalities. 
 

2.2. Children with disabilities specific legal and institutional 
framework 

2.2.1. Legal framework 
There is no legislation specific to children with disabilities, rather various legislation exist 
either regulating children’s rights or persons with disabilities rights (applying to children as 
well), or specific sectors, such as education (for detailed legislation see section 3). The 
rights of children with disabilities are therefore scattered through various legislation. 
 
The Luxembourg Constitution does not include any specific provision on the rights of the 
child, but it recognises the right to social integration of citizens with disabilities in its 
Chapter II « Public Liberties and Fundamental Rights »30.  
 
Substantive civil law provisions regulating, inter alia, the rights and obligations of children, 
are set out in the Civil Code. 
 
The Act of 16 December 2008 on support for children and the family establishes a 
legal framework for child welfare31. It is a key legislation for children and family support 
and it establishes a right of the child (and his/her parents) to ask for support and 
assistance32. 
 
The Act of 14 March 1973 on the creation of institutes and differentiated 
education services guarantees the right for children with disabilities to have access to 
mainstream education and the right to access a differentiated education system integrated 
in the mainstream education system33.  
 
The Act’s main objective is that "every child (…) who because of his mental, emotional, 
sensory or driving peculiarities cannot follow the ordinary or special instruction and who 
                                                 
30 Article 11 (5) of the Constitution, available at: 
http://www.legilux.public.lu/leg/textescoordonnes/recueils/Constitution/Constitution.pdf. 
31 Act of 16 December 2008 on support for children and the family, available at:  
http://www.legilux.public.lu/leg/a/archives/2008/0192/a192.pdf.  
32 Article 4 of the Act of 16 December 2008 on support for children and the family. 
33 Act of 14 March 1973 on the creation of institutes and differentiated education services as modified by Act of 6 
February 2009, available at:  
http://www.legilux.public.lu/leg/textescoordonnes/compilation/code_education_nationale/CHAPITRE_6.pdf.  
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has special educational needs, receives a suitable education in a centre or an institute of 
differentiated education, or the support and the individualised assistance by a department 
of differentiated education within the framework of pre-school education or primary 
education." 
 
The Act is complemented by acts establishing specific measures to support children affected 
by specific disabilities, such as the Act of 15 July 2011 on access to educational and 
professional qualifications for students with special educational needs and the Act of 16 
August 1968 on the creation of a centre on speech therapy for children from six years old.  
 
Finally, the Act of 10 August 1992 on Youth Protection regulates judicial and non-
judicial measures towards child offenders and for children’s placement in educational 
institutions34. 

2.2.2. Institutions and authorities 
Below, is a non-exhaustive list of authorities competent for the rights of persons with 
disabilities, including children. 
 

 The Ministry of National Education is responsible for the educational aspects of 
children with disabilities. The Special Education Service, a department of the National 
Education Ministry, is responsible for education for children with special educational 
needs who cannot attend an ordinary school.  

 
 The Ministry of Public Health is responsible for the medical and health assistance 

for children with disabilities, including special allowances to contribute to the 
additional health costs resulting from disabilities.  

 
 The Ministry of Family and of Integration is competent for family policies and 

policies on persons with disabilities. It is the designated focal point within the 
Luxembourg Government for matters relating to the implementation of the CRDP. It 
also fulfils a coordination role, cooperating closely on matters relating to the CPRD, 
with an ad hoc “Steering Group” representing different players within civil society. 

 
 The Higher Council for Persons with Disabilities is a consultative body under the 

Ministry of Family and Integration in charge of assisting and advising the minister on 
issues related to disability policy. 

 
 The Centre for Equal Treatment (CET) is the Luxembourg equality body competent 

to promote, analyse and monitor the equal treatment of persons on the grounds of 
race or ethnic origin, sex, sexual orientation, religion or belief, disability and age. 

 
 Info-Handicap35 is the national information centre on handicap. It was created in 

1993 and has an agreement with the Ministry of Family to carry out its role of 
informing, training, promoting the accessibility in Luxembourg, raising awareness of 
the public on handicap. 

 
Below, is a non-exhaustive list of authorities competent with the rights of the child. 
 

                                                 
34 Act of 10 August 1992 on youth protection, available at:  
http://www.legilux.public.lu/leg/a/archives/1992/0070/a070.pdf#page=2#page=2.  
35 Info-Handicap website is available at: http://www.info-handicap.lu/index.php/fr-FR/.  
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 The Ombuds-Committee for Children’s Rights (ORK) is an independent 
institution competent to monitor the respect of the CRC in Luxembourg36. The three 
main missions of the ORK are to 

- give opinion on draft legislation concerning children's rights and suggest 
amendments;   

- inform about the children’s situation and ensure the application of the CRC ;  
- present an annual report to the Government and to the Chamber of deputies on 

the situation of children’s rights in Luxembourg, as well as on its own activities. 
The ORK can receive complaints37 regarding violations of children’s rights and provide 
mediation services and advice in order to ensure the best possible protection for children. 
The ORK may also act on its own initiative in cases in which the CRC is not applied 
correctly. The president of the ORK can inform the judicial authorities on any situation 
where the best interests of the child might be affected, but he cannot intervene in judicial 
proceedings38. 
 
The Consultative Commission on Human Rights is a consultative body, competent to 
assist the government with any question related to human rights in Luxembourg.  

2.2.3. Definitions 
Luxembourg has no uniform definition of the notion of disability and does not have 
any legislative framework grouping all the services from which the people with disabilities 
can benefit. Certain legislative and regulatory texts concern exclusively the people with 
disabilities and others do not distinguish between the people with and without disabilities. 
 
An example definition can be found in the legislation on special allowances for children, 
where a child with disabilities is defined as a ”child under the age of 18 affected by one or 
several conditions that are a permanent impairment or loss of at least 50 percent of the 
physical or mental capacity of a normal child of the same age”39. 
 
A person under the age of 18 is considered as child (minor)40. Luxembourg legislation does 
not make a difference between children with or without disabilities41. 

                                                 
36 The Ombuds-Comittee for Children’s Rights (ORK) website is available at: http://ork.lu/index.php/en/home-en.   
37 Every child and person under the age of 18 whose rights have been violated in any way can apply to the ORK. 
To do this, an email or a phone call is sufficient. Parents or legal guardians of a minor whose rights have not been 
respected, associations and institutions that support children and wish to report an abuse contrary to the 
provisions of the Convention on the Rights of the Child and national legislation can apply to the ORK too. 
38 Article 4 of Act of 25 July 2002 creating the Ombuds-Comittee for Children’s Rights (ORK), available at: 
http://www.legilux.public.lu/rgl/2002/A/1750/1.pdf. 
39 Article 272 paragraph 4 of the Social security code, available at:  
http://www.legilux.public.lu/leg/textescoordonnes/codes/code_securite_sociale/code_securite_sociale.pdf. 
40 Article 388 of the Civil code. 
41 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.8 available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD.  
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3. LEGAL FRAMEWORK FOR CHILDREN WITH 
DISABILITIES IN LUXEMBOURG 

KEY FINDINGS 

 Overall, the legal framework regulates the rights of the child and the rights of 
persons with disabilities. Specific provisions on children with disabilities exist only 
regarding the right to assistance and the right to inclusive education. 

 The implementation of CRPD and CRC rights and principles is satisfactory, yet would 
benefit from further safeguards. The legal framework guarantees the rights of 
children with disabilities. However, in some cases there is a lack of explicit 
recognition of the general rights (such as the right to inclusive education, the right 
to be heard in all decisions, the principle of evolving capacities, the right to be free 
from violence, the right to family life and the right to assistance) and only 
procedural safeguards exists, sometimes with limits (such as for evolving capacities 
where the child is involved in decisions in family law when the child has the 
discernment and no implementing rules exist to ensure the best interests of the 
child is a primary consideration in all decisions). In other cases, some elements of 
the rights are not fully recognised (such as the right to reasonable accommodation 
which is only guaranteed in secondary and technical education, as well as is limited 
to certain types of accommodations,).  

3.1. Implementation of the provisions of the CRPD and CRC 

3.1.1. Best interests of the child (Art. 3 CRC; Art. 7 CRPD) 
The protection of the best interests of the child is recognised under Luxembourg legislation 
on support for children and the family, which requires that in all decisions that concern 
the child, his/her best interests must be a primary consideration42. Since the Act applies to 
all children residing in Luxembourg, it appears that it would apply to all decisions affecting 
the child, no matter the area. 
 
The notion of the best interests of the child is not mentioned in the current version of the 
Constitution but it is included in the last proposal to amend the Constitution. However, in 
the current proposal, the requirement to consider the best interests of the child is limited to 
the area of family law. The proposed new Article 41 of the Constitution states that: “the 
State makes sure that every person has the right to have a family and the right to the 
respect of family life. It (the State) acts in the best interests of the child.” 43 
 

                                                 
42 Article 2 of the Act of 16 December 2008 on support for children and the family, available at: 
http://www.legilux.public.lu/leg/a/archives/2008/0192/a192.pdf. The act’s scope of application under Article is “all 
children present in Luxembourg” and therefore it appears to be of general application and concerns all areas 
pertaining to children. 
43 The Ombuds-Comittee for Children's Rights (ORK), Annual Report 2013 to the Government and the Parliament, 
13 November 2013, available at: http://ork.lu/files/Rapports_ORK/Rapport_ORK_2013_WEB.pdf and proposal to 
review the Constitution – Meeting of the Commission of the Institutions and of the Constitutional reform 
(Commission des Institutions et de la Révision constitutionnelle) of 20 February 2013, available at:   
http://chd.lu/wps/portal/public/!ut/p/b1/04_SjzQ0MzCzNDM3MjHQj9CPykssy0xPLMnMz0vMAfGjzOJdjFzCgjxNjAzcz
QNNDIy8XL3MQ4P9jC0szIAKIpEVWDhbGhl4ugf6eDsbmhq4BxsTp9_IwiI4yN3R19XSMtTJwNPA2TDYNdAJaJIRcfoNcA
BHA0L6_Tzyc1P1c6Ny3NwsHBUB6PxL8g!!/dl4/d5/L0lDU0lKSWdrbUEhIS9JRFJBQUlpQ2dBek15cXchLzRKQ2lEb01Od
EJqdEJIZmxDRUEhL1o3X0QyRFZSSTQyMDg5SkYwMk4xU1U4UU8zSzE1LzA!/?PC_Z7_D2DVRI42089JF02N1SU8QO
3K15019404_secondList=&PC_Z7_D2DVRI42089JF02N1SU8QO3K15019404_action=document&PC_Z7_D2DVRI42
089JF02N1SU8QO3K15019404_selectedDocNum=11#Z7_D2DVRI42089JF02N1SU8QO3K15.  
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The Act of 4 July 2008 on youth, which defines the objectives of youth policy, the 
organisation and missions of the various stakeholders and the implementation of youth 
policy, requires that any measure concerning children (and young adults) taken by the 
State, municipalities or competent organisations, must be in the child’s best interests. To 
do so, the authorities must consider the child’s specific needs and circumstances, as well as 
their equal treatment44. Similarly, the child protection authority (National Office for Children 
(ONE))45 must aim at providing a personalised assistance established to protect the “child’s 
best interests”46. 
 
The Civil Code uses predominately the term “interests of the child”. The interests of the 
child (with disabilities or not) must be taken into consideration in certain types of decisions 
concerning the child; notably regarding the renunciation or suspension of the parental 
authority, in case the biological parents withdraw their consent to adoption or in deciding 
on the child’s custody in divorce proceedings47. 
 
In judicial proceedings, the Juvenile and Guardianship Court (Tribunal de la Jeunesse) must 
take into account the “interests of the child” in their decisions48. 
 
The Luxembourg authorities argue that the terminological difference between the term 
“best interests of the child” and the term “interests of the child” has no legal significance49. 
The legislation, however, does not provide a definition of the term. Therefore, the 
assessment of the child’s best interests falls under the competence of judges or any 
authority taking the decision. When assessing the child’s best interests, they may take into 
account the child’s well-being, health, social situation, family environment, education, etc50. 
In addition, the provisions of the Civil Code merely require taking the interests of the child 
into account. They do not require that the best interests of the child are a primary 
consideration. Therefore, such provisions are not fully in line with the CRC. 
 
It is noted that since Luxembourg has a monist approach to international law, where the 
CRC is directly applicable, courts can, in principle, directly apply the convention and its 
Article 3. Courts have indeed applied the principle of best interests of the child in several 
cases when interpreting Luxembourg legislation. For instance, when interpreting Article 
388-1 of the Civil Code, a court judged that for any question related to parental authority, 
the best interests of the child must be the only criteria guiding the judge when 
deciding; any other consideration must be secondary51.  
 

                                                 
44 Article 2 (2) of the Youth Act of 4 July 2008: “Any action for young people taken by the State, municipalities or 
organizations under this Act shall be in the best interests of young people. It shall take account of the specific 
needs arising from the life circumstances of young people in order to work towards equality between young 
people.” 
45 ONE is a service of the Ministry of Education, Childhood and Youth. It has been created by the Act of 16 
December 2008 on support for children and the family. ONE is competent to take measures of assistance for 
children in difficulties and their families and acting on its initiative or upon judicial decisions. Child, young person, 
a member of their family or a professional can address directly ONE to ask for information and support. 
46 Article 6 of the Act of 16 December 2008 on support for children and the family. 
47 Article 387-1; Articles 351-3 and 352; Article 302 of the Civil code. 
48 Article 9 of the Act of 10 August 1992 on youth protection, available at:  
http://www.legilux.public.lu/rgl/1992/A/2196/1.pdf.  
49 Committee on the Rights of the Child, Combined third and fourth periodic reports of States parties due in 2010, 
Luxembourg, CRC/C/LUX/3-4, 28 June 2010, available at:  
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRC.  
50 Inès Maillart, Study on children’s involvement in judicial proceedings - contextual overview for civil justice –
Luxembourg, European Commission, 2014, p.11. 
51 Court case of 9 July 2009 as mentioned under Article 388-1 of the Civil Code. 
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While the best interests of the child as primary consideration is recognised in the 
legislation, the CRC Committee expressed concerns about the lack of adequate guidelines 
and procedures for implementing the right of the child to have his/her best interests taken 
as a primary consideration in practice in every area of the child’s life and throughout all 
institutions, bodies, policies and programmes.52   

3.1.2. Non-discrimination (Art. 2 CRC; Arts. 3 and 5 CRPD) 
The Constitution guarantees the right to equal treatment53. Article 10bis establishes 
equality between all citizens of Luxembourg, while Article 11 ensures equality between men 
and women. In addition, the Constitution specifically establishes that the social inclusion of 
citizens with disabilities must be guaranteed by law54. The Constitution, however, does not 
include a right to non-discrimination on any specific ground or open ground. 
 
The right to non-discrimination is recognised by the Acts of 28 and 29 November 2006 on 
equal treatment55. It prohibits direct and indirect discrimination on grounds of religion or 
belief, disability, age, sexual orientation, racial or ethnic origin, true or assumed. 
 
Discrimination is defined as when a person is treated less favourably than another in a 
comparable situation on one of the protected grounds. Harassment and injunction to 
discriminate are considered as discrimination. Discrimination is indirect when a practice or 
criteria, neutral in appearance, can lead to a disadvantage for a person due to one of the 
protected criteria, unless it is objectively justified by a legitimate aim56. 
 
The right to non-discrimination applies to any person, natural or legal, public and private, 
including public authorities. It applies in many sectors. The most relevant for children with 
disabilities are: education, social protection, including social security and healthcare, social 
advantages and access to goods and services available to the public57. 
 
It is noted that the concept of multiple discrimination (e.g. on the grounds of gender and 
disability) is not recognised under Luxembourgish legislation58. 
 
Reasonable accommodation 
The right to reasonable accommodation is implicitly mentioned in the Act of 12 September 
2003 on persons with disabilities. However, in this Act, the right is only guaranteed 
regarding employment. The Act requires employers to take appropriate measures to 

                                                 
52 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 24-25, p.4-5. 
53 Article 10bis and Article 11 of the Constitution, available at: 
http://www.legilux.public.lu/leg/textescoordonnes/recueils/Constitution/Constitution.pdf. 
54 Article 11(5) of the Constitution. 
55 This Act transposes Directive 2000/43/EC of the Council of 29 June 2000 on the implementation of the principle 
of equal treatment on grounds of race or ethnic origin and Directive 2000/78/EC of the Council of 27 November 
2000 creating an employment equality framework. The Acts of 28 and 29 November 2006 on equal treatment, 
available at: http://www.legilux.public.lu/leg/a/archives/2006/0207/a207.pdf.  
56 Article 1 of the Act of 28 November 2006 on equal treatment. 
57 The following sectors are covered by the right to non-discrimination: conditions of access to employment; 
access to all types and level of professional orientation and training; employment conditions; membership of 
workers organisations; social protection, including social security and health care; social advantages; education; 
and access to goods and services available to the public. Article 2 of the Act of 28 November 2006 on equal 
treatment. 
58 Centre for Equal Treatment (Centre d’égalité de traitement), Annual report 2012, available at: http://cet.lu/wp-
content/uploads/2013/03/rapport-final-2012-site.pdf p. 41. 
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address the specific needs of a worker with disabilities59. The requirement has therefore 
very limited impact for children with disabilities.  
 
The right to reasonable accommodation is partially recognised in education. The right is 
explicitly mentioned in the Act of 15 July 2011 on access to school and professional 
qualifications, but its scope is limited to secondary and technical schools and only to 
accommodate the child to take the school’s examinations and complete school work60. 
Under the Act, any pupil with special educational needs of secondary education and 
technical secondary and adult education, who has a disability or a particular impairment 
preventing him/her from demonstrating the skills acquired during examinations, can 
request reasonable accommodation. The accommodation can relate to the teaching 
provided, the homework, tasks given during class, specific school projects and the 
examinations. 
 
A reasonable accommodation may consist, among others, of the allocation of 
supplementary time during the examination, supplementary breaks, and the possibility to 
attend the examination from home, or to receive technological or personal assistant 
support61.  
 
Depending on the accommodation requested, the school’s director, the school council or the 
college to the Commission for reasonable accommodation, take the decisions on granting 
reasonable accommodation62. The child or the child’s parents can request such reasonable 
accommodation. 
 
The right to reasonable accommodation under Luxembourg legislation is not fully 
recognised since it does not cover primary school education and as it does not cover all the 
accommodation needs of children with disabilities. For example, the right to reasonable 
accommodation does not cover the need to accommodate a child in a wheelchair in order 
for the child to access school buildings. 
 
Criminal sanctions 
Discrimination on one of the protected grounds is criminally sanctioned by the criminal 
code. The sanction provided can be severe and intends to be dissuasive as it consists of an 
imprisonment from eight days to two years and a fine from EUR 251 to EUR 25 000, or 
one of these.  
 
The sanction is determined depending on the nature and the intensity of the discrimination, 
such as the refusal to provide a good or a service, or to recruit a person because of their 
disability for instance. The sanction is higher if the discrimination has been committed by a 
public authority or a person exercising public functions (between one month and three 
years of imprisonment and/or a fine from EUR 251 to EUR 37 500)63. 

                                                 
59 Article 8(5) of the Act of 12 September 2003 on persons with disabilities as modified by the Act of 28 November 
2006 on equal treatment. 
60 Article 1 and 2 of the Act of 15 July 2011 on access to school and professional qualifications, available at: 
http://www.legilux.public.lu/leg/a/archives/2011/0150/a150.pdf. 
61 Articles 3, 4, 5 and 6 of the Act of 15 July 2011 for the access to educational and professional qualifications of 
students with special educational needs. 
62 Article 6 of the Act of 15 July 2011. 
63 Articles 455 and 456 of the Criminal Code. 
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Accessibility 
Several legislations regulate different aspects of accessibility of public places. For example, 
the access of persons with disabilities and their guide dogs to public places is guaranteed. 
It prohibits asking an additional charge from the person with disabilities in order to be 
accompanied by a guide dog when accessing services64. 
 
The Act of 29 March 2001 on the accessibility of public spaces provides that new 
constructions, and substantially renovated constructions, must be accessible65. This 
legislation is currently under review to extend its scope to some private buildings, such as 
commerce, restaurants, cinemas, banks, playing areas etc.66. 
 
Several measures have been adopted to ensure the accessibility of public buildings and 
transport. For example, in 2009, Luxembourg Airport adopted measures to improve the 
accessibility of air transport to persons with disabilities and reduced mobility. Most railway 
stations are fully equipped to cater for wheelchairs and for people with disabilities. Train 
travel in second class is free of charge or at a reduced price for persons with disabilities.  
 
Most buses are equipped for easy wheelchair access. The buses are easily accessible and 
have designated areas with appropriate security belts. Guide dogs can travel free of charge. 
Rollibus, a public auto bus service for wheel-chair bound people, is available on request. 
Drivers are qualified to assist users to get on or off the bus and take the person from door 
to door for a flat rate67. 
 
A taxi-service (novabus) is also available on request every day for a flat rate. It is designed 
to enable disabled people to reach their work or sport place, go to a dentist or a doctor 
appointment or go on cultural visits68. 
 
Most pedestrian crossings at traffic lights are equipped with audible signals indicating to 
visually-impaired people that it is safe to cross the road69. 
 
Overall, the right to non-discrimination is recognised under Luxembourg legislation. 
However, the scope of the right to reasonable accommodation, which is a crucial 
component of non-discrimination for children with disabilities, is too limited as it does not 
cover primary education, as well as sectors such as access to goods and services, 
healthcare and social benefits. 

                                                 
64 Act of 22 July 2008 on the accessibility to places open to the public to persons with disabilities accompanied by 
guide dogs, available at http://eli.legilux.public.lu/eli/etat/leg/loi/2008/07/22/n4/jo. 
65 The Act of 29 March 2001 on the accessibility of public spaces, available at:  
http://www.legilux.public.lu/rgl/2001/A/0940/1.pdf.  
66 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.14, available at http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
67 European Urban Knowledge Network, Rollibus – More Flexibility for People with Reduced Mobility, 27 June 2012, 
available at:  
http://www.eukn.org/Luxembourg/lu_en/E_library/Social_Inclusion_Integration/Integration_of_Social_Groups/Dis
abled_People/Rollibus_%E2%80%93_More_Flexibility_for_People_with_Reduced_Mobility. 
68 Novabus website, available at http://www.novabus.lu/. 
69 Luxembourg City website, Mobility, available at:  
http://www.vdl.lu/Mobilit%C3%A9/Mobilit%C3%A9+pour+tous/Passage+pour+pi%C3%A9tons.html. 
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3.1.3. Evolving capacities of the child (Art. 5 CRC and Art. 3 CRPD)70 
The concept of evolving capacities of the child does not explicitly appear in the 
Luxembourgish legislation. However, some elements of the concept can be identified. 
 
Children are under the authority of their parents until they turn 18 years of age, or become 
emancipated71. Children cannot leave their home without the consent of their parents. The 
parents have an obligation to protect and care for the child as well as to educate them72. 
However, no requirement has been identified for the parents to take into account the 
capacities of the child or give the child more or less direction and responsibilities as the 
child’s capacities evolve.   
 
The legislation grants children the ability to consent to certain important decisions. For 
instance, the consent of the child is required in case of a change of name if the child is over 
13 years of age73. A child above 15 must consent to his/her adoption, while a child under 
15 years old, may be consulted on his/her adoption74.  
 
The Luxembourgish legislation uses the notion of the “child’s capacity of discernment” to 
give children who have the capacity to understand the consequence of their decisions, more 
opportunities to be involved in decisions or to make requests. 
 
In any judicial proceedings concerning a child, a child capable of discernment can be heard 
by the judge. There is therefore no age limit for the child to be heard in judicial 
proceedings. The only condition is whether the child possesses the capacity to discern. 
Since there is no age limit to hear the child, in practice, the judge will decide on a case-by-
case basis whether the child has the sufficient degree of maturity and of understanding to 
be heard, as well as depending on the circumstances and the nature of the case. The Court 
of Cassation of Luxembourg has judged that the judge must meet the child, or at least the 
child’s legal counsel, in order to assess whether the child has the discernment. The judge 
must also provide the reasons why a child is not heard75. 
 
Similarly, a child with discernment has the right to request support from the ONE in case of 
distress. The child, as well as his/her parents, will be involved in the establishment of a 
socio-educative project for the child. The child with discernment must consent to the 
project (as well as his/her parents)76. The child care authority is competent to assess 
whether the child has discernment or not.  

3.1.4. The right to be heard/to participate (Art. 12 CRC; Arts. 7 and 30 CRPD) 
The Luxembourg legislation does not provide a general right of the child to be heard in all 
decisions concerning the child in line with the CRC and CRPD. However, the legislation 
guarantees the right of the child to be heard regarding certain types of decisions and 
                                                 
70 The concept of evolving capacities of the child establishes that as children acquire enhanced competencies and 
experience, there is a reduced need for direction and a greater capacity for the children to take responsibility for 
decisions affecting their lives. In light of the CRC, the concept of evolving capacities of the child entails that 
parents (or persons legally responsible) should have the right and the duty to provide, in a manner consistent with 
the evolving capacities of the child, appropriate guidance in the exercise by the child of his/her rights. See the 
overview project report for a more detail description of the concept. 
71 Article 476 of the Civil code. 
72 Article 373 of the Civil code. 
73 Article 359 of the Civil Code. 
74 Article 356 of the Civil Code.  
75 Judgement of the Court of Cassation of 15 July 2010, N° 52 / 10, available at: 
http://www.justice.public.lu/fr/jurisprudence/cour-cassation/jeunesse/2010/07/2793/JEUN100715_2793a-52.pdf.  
76 Article 4 of the Act of 16 December 2008 on support for children and the family. 
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procedures. In addition, Article 12 of the CRC applies directly in Luxembourg and can, in 
principle, be invoked in courts. 
 
As mentioned in section 3.1.3, in any judicial proceedings concerning a child, the child 
capable of discernment has the right to be heard by the judge77. The child may refuse to be 
heard, in which case the judge must consider the reasons of this refusal. It is noted that 
the judge may hear the child, but has no requirement to do so. As mentioned in section 
1.2, the Committee on the Rights of the Child concluded that the right to be heard in 
judicial and administrative proceedings is not sufficiently respected in Luxembourg in the 
absence of an obligation for a judge to hear the child78. 
 
Nevertheless, the child has the right to request to be heard by the judge. In such case, the 
judge must comply. The child may be heard alone, with his/her legal counsel or with a 
person of his/her choice. It is noted that the right of the child to be heard at his/her 
request in case of urgent placement can be exercised only once per year79. Such limitation 
seems at odds with the CRC.  
 
The right to be heard does not confer to the child the status of a party to the proceedings80. 
A child cannot participate in judicial proceedings as a party because the child does not have 
the legal capacity to do so. The child’s legal representative, usually the parents, will 
represent the child in the proceedings81.  
 
Lastly, as mentioned in section 3.1.3, depending on his/her age, the child, with or without 
disabilities, must consent to certain types of procedures and decisions, such as adoption 
and change of name. 
 
Regarding the right to participation, the Act on the support of youth and families 
requires the State and municipalities to ensure the active citizen participation of children, 
their parents and their family82. In order to do so, it established two bodies which engaged 
children and young adults in a structured dialogue on national and EU policy issues relevant 
to them: the Higher Youth Council (Conseil supérieur de la jeunesse), a consultative body 
comprised of stakeholder representatives, and the National Youth Assembly 
(Jugendparlament – Parlement des jeunes), composed of youth delegates83. 
  
Another body promoting children’s participation is the National Student Conference of 
Luxembourg (CNEL, Conférence nationale des élèves du Luxembourg) – which is the official 
body representing students. No specific measures have been identified to ensure the 
participation of children with disabilities in those bodies. Some of them have, however, 
discussed some issues related to children with disabilities. For example, the National Youth 
Assembly asked the Government to invest more in accessibility for children with disabilities 

                                                 
77 Article 388–1 of the Civil Code. 
78 Ibid., para 26. 
79 Article 37 of the Act of 10 August 1992 on Protection of Youth, available at 
http://www.legilux.public.lu/leg/a/archives/1992/0070/a070.pdf#page=2.   
80 See case-law commentary to Article 388–1 of the Civil Code. 
81 Inès Maillart, Study on children’s involvement in judicial proceedings - contextual overview for civil justice –
Luxembourg, European Commission, 2014, p. 13. 
82 Article 12 of the Act of 16 December 2008 on support for children and the family available at: 
http://www.legilux.public.lu/leg/a/archives/2008/0192/a192.pdf. 
83 European Platform for investing children at: http://europa.eu/epic/countries/luxembourg/index_en.htm; 
Jugendparlament website available at http://www.jugendparlament.lu/.   
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to public spaces and, in particular, to schools84. 
 
The child is recognised as having the ability to participate in child support services if the 
child has discernment. Indeed, the child with discernment may by him/herself request the 
intervention of the National Childhood Office. The child is also involved in the establishment 
of the individual project for socio-educative and psychological intervention. The child with 
discernment must consent to the project, along with his/her parents or legal 
representatives85. 
 
While it is not a legal requirement, the Centre de Mediation86, founded in 1998, which is 
supported by the Government, includes children in family mediation regarding 
divorce/separation cases and focuses on the protection of the child’s rights in the 
mediation. 
 
One of the responsibilities of the ORK is to ensure that children can express themselves 
freely and that their voice is heard in decision-making processes87. In this respect, as 
previously mentioned in section 2.2.2, children can contact the president of the ORK 
directly to voice their complaints, grievances and to get information.  
 
Lastly, Luxembourg has adopted several initiatives that support the participation of 
children with disabilities in decisions concerning them. For instance, the Kannerhaus 
Junglister, an institution specialised in supporting children and young people in distress, is 
making great efforts on parental guidance to enable parents of children placed in 
institutions to participate in all decisions concerning them (ranging from hairstyle to 
medical or educational decisions) and inviting them to participate in routine tasks such as 
medical appointments, homework in class or the daily bath88. 

3.1.5. Freedom from violence (Art. 19 CRC; Art. 16 CRPD) and its implementation 
There is no general right to be free from violence recognised in the Constitution or main 
legislation. On the other hand, the Criminal Code sanctions violence and abuse against 
children below 14 years old, or neglect by depriving them of food or care to the point of 
compromising her/his health. The offence of violence and neglect is punished by 
imprisonment of up to three years and a fine from EUR 251 to EUR 2,50089.  
 
Violence against vulnerable persons as a result of age, disease, physical, mental or 
psychological disability is considered an offence, punished by imprisonment of up to five 
years and a fine of up to EUR 500090.  
 
The Criminal Code was amended in 201391 to add an offence against vulnerable persons, 
including children with disabilities, according to which the abuse of a situation of 

                                                 
84 National Youth Assembly, “The accessibility of persons with disabilities to public spaces (L’accessibilité des 
personnes handicapées aux lieux publics)”, 6 August 2010, available at: 
http://www.jugendparlament.lu/2010/08/laccessibilite-des-personnes-handicapees-aux-lieux-publics/.  
85 Article 4 of the Act of 16 December 2008 on support for children and the family, available at: 
http://www.legilux.public.lu/leg/a/archives/2008/0192/a192.pdf.  
86 http://www.mediation.lu/ ; see 2013 activity report at: http://www.mediation.lu/CM_activites_2013.pdf  
87 Article 3 of the Act of 25 July 2002 on the establishment of a Luxembourgish Committee on the Rights of the 
Child, called «Ombuds-Comité fir d'Rechter vum Kand» (ORK).   
88 Committee on the Rights of the Child, Combined third and fourth periodic reports of States parties due in 2010, 
Luxembourg, CRC/C/LUX/3-4, 28 June 2010, pp. 20-21, available at:  
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRC. 
89 Article 401bis of the Criminal Code. 
90 Article 409 of the Criminal Code. 
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vulnerability or state of ignorance of a child or vulnerable person due to age, illness, 
pregnancy, infirmity, physical or mental disability, apparent or known by the offender to 
incite the child or person to commit an act or abstention that is detrimental to the child or 
person, is sanctioned by imprisonment of up to three years and a fine of up to EUR 50,000. 
 
In addition to the above specific offences, the Criminal Code establishes aggravating 
circumstances when certain criminal offences are committed against children, or against a 
person, abusing his/her vulnerability resulting from age, illness, physical or mental 
disability, when apparent or known by the offender92. It concerns rape, assault, sexual 
exploitation and abuse of authority. In such cases, the punishment can be doubled. For 
some offences, the younger the victim is, the more severe the sanctions. For instance, 
assault, committed on or using a child under 16 years old is punished by imprisonment of 
up to five years and a fine from EUR 251 to EUR 50,000. The punishment will be 
imprisonment of up to 10 years, if the child is under 11 years old93. It is also considered an 
aggravating circumstance if the abuse or neglect of a child leads to a disability. If the 
violence caused death, even without intention to kill, the offender will be punished by life 
imprisonment94. 
 
Last but not least, incitement to hatred against a person who is vulnerable as a result of 
a physical or psychosocial disability is considered as an aggravating circumstance and is 
punished by imprisonment of up to two months and a fine95. 
 
Domestic violence is prohibited and several measures exist to protect victims of domestic 
violence. If the abuse or violence is committed by a parent or a relative, the criminal 
code considers it as an aggravating circumstance resulting in a stronger punishment (up to 
five years of imprisonment and a fine of up to EUR 5,000)96. In addition, the police and 
courts can take measures to protect any persons, including children, of a threat of domestic 
violence. The offender is prohibited to enter the family home and can be sanctioned of an 
imprisonment for up to two years and a fine of up to EUR 3,000 if the offender entered or 
attempted to enter the family home97.  
 
Corporal punishment is prohibited in Luxembourg. Physical and sexual violence, 
inhuman and degrading treatments, as well as genital mutilations, are prohibited within 
families and in schools98. Similarly, corporal punishment is prohibited in youth protection 
centres, where a child is placed following child protection or judicial decisions99. In addition, 
corporal punishment would fall under the offence of voluntary bodily harm, which is 
criminally sanctioned by imprisonment of up to six months and a fine of up to EUR 1000100. 
As mentioned above, the sanction would be higher if the offence is committed against 
children under 14 years of age. 
 
The legal provisions prohibiting corporal punishment seem at odds with older case-law, 
which is still noted in the Criminal Code. The case-law recognised priests in charge of a 
course of catechism with a right of correction towards the children, since they are 
                                                                                                                                                            
91 Act of 21 February 2013 on fight against sexual abuses and sexual exploitation. 
92 Article 377 of the Criminal code. 
93 Articles 372, 377 and 379 of the Criminal code. 
94 Article 401bis of the Criminal Code. 
95 Article 448 (6) of the Criminal Code. 
96 Article 401bis of the Criminal Code. 
97 Act of 8 September 2003 on domestic violence and Article 439 of the Criminal Code. 
98 Article 2 of the Act of 16 December 2008 on support for children and the family. 
99 Article 9 of the Act 16 June 2004 organising State social-educative centres. 
100 Article 398 of the Criminal Code. 
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considered as representatives of the parents. Under this right to correction, no “real” 
physical violence is, however, allowed101.  
 
Upon information of any person, including the child, healthcare professional or the school, 
the youth tribunal is competent to investigate and take measures in case a child’s physical 
and psychic well-being is compromised102.  
 
In 2009, 184 cases of violence were reported in Luxembourg.103 In 2012, 187 cases of 
violence against children were dealt with by the Luxemburgish association for the 
prevention of violence against children (ALUPSE)104. Cases of violence against children 
relate mostly to domestic violence and violence at school, as well as a number of cases of 
sexual assaults, child molestation, harassment and parental kidnapping105. There is no data 
to provide how many of the cases reported concern children with disabilities or violence in 
institutions.  
 
Cases of bullying at school have been reported, notably against a child with a speech 
impairment, as well as a case of bullying including physical violence against a girl with a 
disability106. However, no data exist to understand whether bullying against children with 
disabilities is an issue in many schools in Luxembourg. 
 
In 2011, 1143 children were placed in institutions in Luxembourg. Luxembourg is 
considered as one of the European countries with the highest amount of children placed in 
institutions. No issues of violence in institutions have been reported in the last years. 
However, the lack of resources to allow regular family visits led to several cases of new-
born children, or babies, being separated for weeks from their parents, without a visit being 
accommodated107.  
 
The Committee on the Rights of the Child raised concerns on the lack of information and 
statistics or analytical studies and reports on the extent of violence against children in 
Luxembourg. It recommended that Luxembourg develops a comprehensive national 
strategy for the prevention of, and to address, violence against children and establishes a 
coordinating framework108.  

3.1.6. Right to family life (Art. 9 CRC; Art. 23(3) CRPD) 
The Constitution guarantees the natural rights of the family109. It is not clear how the 
“natural rights of the family” are defined. Since Luxembourg has a monist approach to 
international law, Article 9 of the CRC and Article 23 of the CRPD apply directly and can, in 
principle, be invoked in courts. 
 

                                                 
101 Case-law notes under Article 398 of the Criminal code. 
102 Article 7 of the Act of 10 August 1992 on youth protection. 
103 Humanium, « Enfants du Luxembourg. Concrétiser les Droits de l’Enfants du Luxembourg », updated 21 
February 2013, available at: http://www.humanium.org/fr/luxembourg/.  
104 Alupse website, available at http://www.alupse.lu/index.php?page=alupse-dialogue_chiffres. 
105 ORK, Annual Report 2011 to the Government and the Parliament, 20 May 2011, available at: 
http://ork.lu/files/RapportsORK_pdf/RAPPORT_ORK_2011.pdf. 
106 ORK, Annual Report 2011 to the Government and the Parliament, 20 May 2011, available at: 
http://ork.lu/files/RapportsORK_pdf/RAPPORT_ORK_2011.pdf, p. 37 and p. 42. 
107 ORK, Annual Report 2011 to the Government and the Parliament, 20 May 2011, available at: 
http://ork.lu/files/RapportsORK_pdf/RAPPORT_ORK_2011.pdf, p. 45. 
108 Committee on the Rights of the Child, Concluding Observations, on the combined third and fourth periodic 
reports of Luxembourg, CRC/C/LUX/CO/3-4, 29 October 2013, p.6. 
109 Article 11 of the Constitution. 



Policy Department C: Citizens' Rights and Constitutional Affairs 
___________________________________________________________________________________________ 

29 
 

Children stay under the parental authority of their parents until they reach 18 years old or 
they are emancipated. It is the duty of the parents to protect the child and ensure the 
child’s care, security and education110. The child cannot leave the family home without the 
authorisation of his/her parents, or, in case of conflict, the judge. The parents must allow 
personal contacts between the child and his/her grandparents, unless it is contrary to the 
child’s interests111. 
 
The child may be placed in an institution, centre or foster family either voluntarily following 
the intervention of the National Childhood Office, or by decision of the youth tribunal. In 
such case, the child with discernment and his/her parents or legal representative must 
agree to the measure of placement. The child and his/her parents or legal representative 
may at any time request the re-examination or the end of the measure112. Under the 
legislation, the child’s right to be heard at his/her request in case of urgent placement 
can be exercised only once a year113. 
 
When placed in an institution, the Childhood Office has the task to guarantee the 
cooperation with the parents and to prepare as much as possible the return of the child to 
his/her family114 . 
 
The Childhood Office plays a major role in evaluating individually the difficulties 
encountered by children and in including them in the elaboration of socio-educative 
assistance. The Office must evaluate the situation of the child and his/her family, as well as 
organise familial conciliation to ensure the participation of the child and his/her family in 
the assistance project. Moreover, the Childhood Office has the obligation to take into 
account the best interests of the child in every initiative it takes115. 
 
When the judge decides to place a child in an institution, the institution must, where 
appropriate, stay in contact with the child’s parents and give them periodic information on 
the situation of their child. The child has a right to receive visits and correspondence from 
his/her parents, unless it is contrary to the child’s interests116. 
 
In practice, the number of children separated from their parents as a result of judicial 
decisions seems to have increased, as well as the number of children deprived of parental 
care. The placement of children in an institution is often due to relational disorders between 
children and their parents and the fact that most institutional stakeholders, such as the 
State Children Centres (Maisons d’enfants de l’Etat) can intervene only after a placement 
measure has been made117. The below table shows the increase in placements from 2002 
to 2008118, and compared to data available for 2013119. The data does not differentiate 
whether the child has disabilities or not. 

                                                 
110 Article 372 of the Civil Code. 
111 Article 373 and 374 of the Civil Code. 
112 Articles 4, 6 and 11 of the Act of 16 December 2008 on support for children and the family. 
113 Article 37 of the Act of 10 August 1992 on Protection of Youth, available at  
http://www.legilux.public.lu/leg/a/archives/1992/0070/a070.pdf#page=2. 
114 Article 2 of the Grand Ducal Regulation of 17 August 2011 on the approval of managers of activities for 
children, young adults and families in distress. 
115 Article 6 of the Act of 16 December 2008 on support for children and the family. 
116 Articles 11 and 14 of the Act of 10 August 1992 on youth protection. 
117 Additional and updated information on the 3rd and 4th periodical report of Luxembourg to the CRC, available 
at: http://www.men.public.lu/catalogue-publications/enfance-jeunesse/statistiques-analyses/droits-enfant/08-
reponses-ecrites-suppl/fr.pdf. 
118 Committee on the Rights of the Child, Combined third and fourth periodic reports of States parties due in 2010, 
Luxembourg, CRC/C/LUX/3-4, 28 June 2010, p. 34, available at:  
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRC. 
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 Number of children 

separated from their parents 
living in institutions or with 
foster families 

Number of children separated from 
their parents as a result of judicial 
decisions 

2002 777 children 68 new placements (79 per cent of 
all admissions to the institution 
that year) 

2008 1,063 children 121 new placements (86 per cent 
of all admissions to the institution 
that year) 

2013 1230 children 1010 of total placement (no 
difference between new or not new 
placement made in the data) 

 
As mentioned in Section 3.1.5, Luxembourg has a high rate of children placed into care and 
due to lack of resources, in practice, institutions do not always accommodate parents’ visits 
with the child. 
 
Lastly, various forms of support and assistance exist for families with children with 
disabilities as explained in the following section 3.1.7.  

3.1.7. Right to assistance (Art. 23 CRC; Arts. 23(5), 26 and 28 CRPD) 
The Constitution recognises the principles of social security, health protection and social 
integration of citizens with disabilities, which the law must implement. While recognising 
those principles, the Constitution does not explicitly guarantee the right to healthcare or 
social integration120. Safeguards, however, exist that ensure the implementation of the 
right to assistance. 
 
Every family with one or more children residing in Luxembourg has a right to receive 
family allowances. The allowance varies from EUR 185.60 to EUR 361.82 per child per 
month, depending on the number of children in the family (the more children the higher the 
allowance)121. At the time of the writing of this report, a Bill on the 2015 Budget proposing 
to abolish the family allowance is under consideration before the Parliament122. 
 
Families with children with disabilities have the right to receive a special supplementary 
allowance in addition to the family allowance in order to cover the costs related to the 
child's disability. The supplementary allowance amounts to EUR 185.60. To obtain the 
supplementary allowance, the child must have psycho-social or physical abilities reduced by 
at least 50 percent, compared to a non-disabled child of the same age. The child must 
undergo a medical examination by a doctor of the National Family Benefit Fund certifying 

                                                                                                                                                            
119 Ministry of the Family and Integration, List of children and adolescent living in Luxembourg who have been 
placed in institution or foster families in Luxembourg or abroad, 1 October 2013, available at: 
http://www.men.public.lu/catalogue-publications/enfance-jeunesse/statistiques-analyses/enfance/1310-
chiffres/2013-10.pdf.  
120 Article 11(5) of the Constitution. National Ethic Commission, Opinion 20, The limits of access to health care in 
Luxembourg, undated, p.15, available at: http://www.cne.public.lu/publications/avis/Avis_20.pdf.  
121 Articles 269 to 272 of the Social Security Code. 
122 Luxembourg Parliament, Procedure for the vote of the Budget 2015, available at: 
http://www.chd.lu/wps/portal/public/RoleEtendu?action=doDocpaDetails&id=6720#. 
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the existence of the disability. The allowance is paid until the child turns 18 years old or 
until 27 years old if the person is in full-time education or cannot provide for him/herself123. 
 
In 2012, 1,192 children (441 girls and 751 boys) received the special supplementary 
allowance, which is 1.17 % of 101,575 children residing in Luxembourg124. This data seems 
to indicate that more boys than girls are diagnosed with a disability. 
 
In addition to allowances, families with children with disabilities can access different types 
of services such as early assistance, day care, accommodation or specific treatment or 
assistance. For example, with the view to favour inclusion of children with disabilities from 
an early age, a child with disabilities may receive the support of a personal assistant to 
support the child’s specific needs in early child care facilities125. In 2012, 48 children with 
special needs aged from birth to four years (19 girls and 29 boys) received such 
assistance126. 
 
Moreover, since 1999, the long-term care insurance covers the extra health costs of 
dependent persons, including children with disabilities127. 
 
In addition, the National Childhood Office is competent to provide different types of 
assistance such as institutional care, day care, night care, in family care, and social or 
psychological support. For example, the National Childhood Office may assist the child with 
special needs and his/her families if the child has difficulties at school. The Childhood Office 
can support the child with speech therapy or psychological therapy128. 
 
Access to healthcare depends on the social security system in Luxembourg. Every person 
must subscribe to a mandatory health insurance scheme that is linked to their professional 
activities. Children must also subscribe to a mandatory health insurance scheme (usually 
via the parents or legal representatives). The mandatory health insurance covers care in 
case of illness, maternity benefits and surviving allowance in case of death129. The parents 
of the child decide on any health decisions of the child. Children of at least 16 years of age 
can, however, consent to health decisions without their parents’ consent130.  
 
Lastly, the right to parental leave for reasons of a serious health problem of a child can be 
granted to the parents of a child under 15 years old and its maximum duration is limited to 
52 weeks131. This time limitation does not apply when the child receives the special 
supplementary allowance. 

                                                 
123 Article 272 of the Social Security Code. See also Ministry of Social Security website, social parameters, 
available at: http://www.cnpf.lu/parametres-sociaux/.  
124 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.12, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
125 In accordance with Article 29 of the Act of 6 February 2009 on the organisation of primary education, available 
at: http://www.legilux.public.lu/leg/a/archives/2009/0020/a020.pdf.  
126 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.9, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
127 Article 347 of the social security code, available at:  
http://www.legilux.public.lu/leg/textescoordonnes/codes/code_securite_sociale/code_securite_sociale.pdf 
128 Article 2 of the Grand Ducal Regulation of 17 August 2011 on the approval of managers of activities for 
children, young adults and families in distress, available at: 
http://www.legilux.public.lu/leg/a/archives/2011/0187/a187.pdf. 
129 Article 6 of the Act of 17 December 1925 on the Code of Social Insurance and Article 1 of the Social Security 
Code. 
130 Article 9 of the Act of 17 December 1925 on the Code of Social Insurance. 
131 Article L 234-51 and L 234-52 of the Labour code  
http://www.legilux.public.lu/leg/textescoordonnes/codes/code_travail/Code_du_Travail.pdf. 
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3.1.8. The right to inclusive education (Art. 28 CRC; Art. 24 CRPD) and its 
implementation 

The Constitution132 guarantees the right to free education to every person residing in 
Luxembourg. Access to education is free until the end of the compulsory schooling (from 4 
to 16 years of age)133. A child has, however, the right to access education from the age of 
three years134. 
 
The aim of education is to ensure the development of the child, his/her creativity and 
confidence in his/her abilities. Schools should educate the ethical values based on the 
Universal Declaration of Human Rights and lead children to respect the equality between 
girls and boys. More importantly for children with disabilities, education should “promote 
equality of opportunity, appropriate arrangements to enable each [child] to access the 
different types or levels of education according to his[/her] abilities and special needs”. 
Lastly, families must be involved in carrying out these objectives135.  
 
There is no explicit right to inclusive education recognised in the legislation. However, 
in principle, children attend the mainstream school of their municipality136. To attend a 
school outside the municipality, the parents must make a valid request. Similarly, in order 
for the child to attend a special education school, a specific procedure must be followed, 
which includes an assessment of the child137. 
 
Any child with specific needs can receive an education adapted to his/her needs. To 
this end, a Commission of Inclusive Education will assess the needs of the child138. The 
Commission will intervene either at the request of the parents or of the child’s teacher, with 
the consent of the parent. The Commission is composed of multi-disciplinary teams in each 
district. The Commission will establish a diagnostic of the child’s needs, the support needed 
and an individual plan of support. The child’s parents can attend the Commission’s 
meetings and they must consent to the plan, which is re-examined annually139. 
 
In practice, complaints have been made that the Commission works depending on the file 
without knowledge or inquiring about the situation on the ground. Therefore, the decisions 
do not always reflect the needs and available support in reality140. See section 4.2 for more 
details. 
 
Once the needs are assessed, several options exist. Within the mainstream primary and 
secondary schools, the child may receive a specific help while staying in the same class. 
The child may also be temporarily regrouped in another class with children who have 
similar needs or difficulties. Finally, the child may follow his/her education in another 
education cycle, another school or a special education school141.  
 

                                                 
132 Article 23 (3) of the Constitution 
133 Article 7 of the Act of 6 February 2009 on mandatory education, available at: 
http://www.legilux.public.lu/leg/a/archives/2009/0020/a020.pdf.   
134 Article 2 of the Act of 6 February 2009 on mandatory education. 
135 Article 3 of the Act of 6 February 2009 on compulsory education. 
136 Article 19 of the Act of 6 February 2009 organising primary education. 
137 Article 20 of the Act of 6 February 2009 organising primary education. 
138 Article 10 of the Act of 6 February 2009 on compulsory education. 
139 Article 29 of the Act of 6 February 2009 organising primary education. 
140 Information from stakeholder consultation with the children’s rights ombudsperson office.  
141 Article 22 and Article 29 of the Act of 6 February 2009 organising primary education and Article 9 of the Act of 
25 June 2004 organising secondary schools and technical secondary schools, available at: 
http://www.legilux.public.lu/leg/textescoordonnes/compilation/code_education_nationale/CHAPITRE_3.pdf.  
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As mentioned under 3.1.2, some reasonable accommodation must be provided to children 
with disabilities in secondary and technical schools to accommodate the child in passing 
examinations, to do homework or school tasks.142. Because it is not offered in primary 
school, a number of parents of children with disabilities turn to private schools to ensure 
that their child can receive the care and accommodation needed143. In addition, in practice, 
reasonable accommodation may not be offered in secondary schools due to a lack of 
resources144. 
 
In order to prevent exclusion from school of children with learning difficulties, or 
behavioural problems, before they obtain a degree, schools may organise activities or 
classes to: 

• give to children educational and behavioural assistance; 
• support them in their school work; 
• involve them in cultural, sporting and community activities outside school hours145. 

In every district, a multi-disciplinary team is available to diagnose and support, together 
with the class teacher, children with learning difficulties or special educational needs146. 
There are 21 multidisciplinary teams working with children with special needs in 
mainstream education in Luxembourg147. Children may also access social and psychological 
support at school or via the district’s multidisciplinary team148. 
 
All of these safeguards established in the legislation aim to ensure that children with 
disabilities can attend mainstream education with the appropriate support. In practice, 
teachers in mainstream education are not always trained to care for a child with specific 
needs in their classes. As a result, misunderstandings and reluctance arise as to how to 
include a child with specific needs in mainstream classes. It is not always clear for schools 
which assistance will be needed to include the child in the classroom. This is, however, 
slowly changing as the newer generation of teachers is more aware and prepared for the 
inclusion of children with disabilities in their classrooms as this aspect is now integrated in 
their curriculum and training to become a teacher149. 
 
A child may attend a special education institution or service (éducation différenciée) 
upon decision of the child’s parents and following a proposition from the National Medico-
psycho-pedagogic Commission in terms of the child’s education orientation. There are 14 
special education institutions and services in Luxembourg. Those include day care, special 
schools, education assistance service, institutions, and ambulatory education services150. 
 
For each child admitted in a special education centre or institution, an individual education 
plan must be established taking into account, among others, the child’s own independence, 
communication, basic learning abilities, cultural learning, psychomotor education, health, 

                                                 
142 The Act of 15 July 2011 on access to school and professional qualifications. 
143 Information collected through an interview with the Centre for Equal Treatment. 
144 Information collected through an interview with the Centre for Equal Treatment. 
145 Article 12 of the Act of 6 February 2009 on compulsory education. 
146 Article 27 of the Act of 6 February 2009 organising primary education. 
147 Ministry of National Education, Childhood and Youth, Special Education Service website, available at: 
http://www.ediff.lu/cgi-bin/olefa?com=0I13I0I2I.  
148 Article 13 of the Act of 25 June 2004 organising secondary schools and technical secondary schools and Article 
27 of the Act of 6 February 2009 organising primary education. 
149 Information obtained through consultation with stakeholder (children’s rights ombudsperson office). 
150 Articles 2 and 10 of the Act of 14 March 1973 on the creation of institutions and services of special education, 
available at: http://www.legilux.public.lu/rgl/1973/A/0395/1.pdf.  
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affective and social development and leisure activities151. The individual educational plan 
should aim to guide the educational and pedagogical work with the child, to inform the 
parents about the child’s educational options and to enable an evaluation of the child’s 
progress. 
 
Children with specific and heavy disabilities may be exempted from the mandatory 
education obligation by decision of the Minister upon medical certification152. 
 
In 2012-2013, 919 children attended special schools in Luxembourg. The data is 
disaggregated as follows: 262 students attended a speech therapy centre (le Centre de 
logopédie), 11 students attended a centre for educational integration (le Centre 
d’intégration scolaire), eight children attended the observation centre (le Centre 
d’observation), 50 students attended the Institute for children with autism and psychotic 
disabilities (l’Institut pour enfants autistiques et psychotiques), 53 children attended the 
Institute for persons with cerebral palsy (l’Institut pour infirmes moteurs cérébraux), 394 
students attended centres for specialised education (les Centres d’éducation différenciée) 
and 62 children attended centres for vocational training (les Centres de propédeutique 
professionnelle)153. For the year 2013/2014, the total number of children attending 
specialised education reached 1131 students154.  
 
In 2012, 1935 children under 18 years old received the supplementary allowances for 
children with disabilities155. If we compare the number of children receiving the 
supplementary allowances in 2012, which indicates the presence of a disability of at least 
50%, (919 children) and the number of children attending specialised education (1935 
children), we could conclude that just under 50 percent of children with disabilities 
(of at least 50% of impairment) attend a specialised school, which is a relatively high 
number. The Committee on the Rights of the Child has in fact concluded that in 
Luxembourg many children with disabilities are still attending specialised education 
schools156. 
 
In general, the parents often prefer to choose a special education institution or service for 
their child because they propose an individual education plan taking into account the 
child’s abilities to learn and their special needs, which mainstream schools are often not 
equipped to address157. The CRC Committee recommended that Luxembourg increased the 
resources of mainstream schools so that they can include more children with disabilities158. 
 

                                                 
151 Article 1 of the Ministerial Order of 2 May 1991 on the establishment of individual educational plans in centres 
and institutes of special education, available at:  
http://www.ediff.lu/resources/pdf/faarweg/plan_d_etudes_1996.pdf.  
152 Article 3 of the Act of 14 March 1973 on the creation of institutions and services of special education. 
153 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.11, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
154 Luxembourg Statistics, Number of students registered in centres or institutes of specialised education, available 
at: 
http://www.statistiques.public.lu/stat/TableViewer/tableView.aspx?ReportId=632&IF_Language=fra&MainTheme=
3&FldrName=6&RFPath=56.  
155 Luxembourg Statistics, Number of children with disabilities beneficiary of the special allowance and the monthly 
ordinary family allowance, available at:  
http://www.statistiques.public.lu/stat/TableViewer/tableView.aspx?ReportId=544&IF_Language=fra&MainTheme=
3&FldrName=2&RFPath=127.  
156 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 37, p.8. 
157 Information collected through an interview with Info Handicap LU. 
158 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 36, p.7. 
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Overall, while there is no explicit recognition of a right to inclusive education, the education 
system seems to favour inclusive education. Under the legislation, a child with special 
needs and disabilities should receive the support to attend mainstream education. 
However, as mentioned in section 3.1.2, the right to reasonable accommodation is only 
partially guaranteed in education. Lastly, children cannot be placed in a special school 
without the parents’ consent and the authorisation of a Commission. 

3.2. Specific issues faced by children with disabilities 

3.2.1. Gender vulnerability  
The right to equality between men and women is guaranteed under Article 11 of the 
Constitution. The Act of 13 May 2008 transposing Directive 2006/54/EC on the equal 
treatment between men and women prohibits direct and indirect discrimination, as well as 
harassment, on the ground of sex. However, the Act only applies in the sector of 
employment. Therefore, it is only relevant to children with disabilities in vocational 
training159. In 2007, the prohibition of discrimination on the ground of sex has been 
extended to access to goods and services160 following Directive 2004/113/EC. 
 
Regarding sterilisation, no prohibition of sterilisation could be identified. No programme, 
or policy, against the sterilisation of young women has been identified. As mentioned under 
section 3.2.1, the child’s parents decide on any health decisions of the child. Children of at 
least 16 years old can, however, agree to health decisions without their parents’ consent161. 
While the consent of a child above 16 years old is sufficient, it is not a requirement to have 
the child’s consent for a medical decision if the child’s parents give their consent on behalf 
of the child. The health insurance covers the medical procedure consisting of tubal 
sterilisation if a pregnancy would result in a serious prejudice for the health of the mother 
or child to be born. The insurance does not cover sterilisation for non-medical reasons.162 
 
Luxembourg has adopted a national action plan on sexual and affective health 2013-
2016 with the objective to provide information and education on reproductive health to 
young people and, to improve the services offered in this area163. One of the actions is to 
establish an interdisciplinary project to identify specific needs - in terms of the reproductive 
health of young people with physical, intellectual or psychosocial disabilities, or special 
needs, and the development of a specific action targeting those needs. 

3.2.2. Children as vulnerable suspects 
The minimum age of criminal responsibility corresponds to the age of the civil majority of 
18 years. Below this age, only protection, care or educational measures can be adopted. 
However, the minimum age of criminal responsibility can be lowered to 16 years, if the 

                                                 
159 Act of 13 May 2008 transposing Directive 76/207/EEC on the equal treatment between men and women 
regarding access to employment and vocational training, available at:  
http://eli.legilux.public.lu/eli/etat/leg/loi/2008/05/13/n3.  
160 Articles 2 and 3 of the Act of 21 December 2007 transposing Directive 2004/113/EC, available at: 
http://www.legilux.public.lu/leg/a/archives/2007/0232/a232.pdf.  
161 Article 9 of the Act of 17 December 1925 on the Code of Social Insurance. 
162 National Health Insurance Statutes, 8 May 2014, available at:  
http://www.legilux.public.lu/leg/a/archives/2014/0074/a074.pdf.  
163 National action plan on sexual and affective health 2013-2016 (Plan d’action national « santé affective et 
sexuelle » 2013-2016), available at http://www.sante.public.lu/publications/systeme-sante/politique-nationale-
sante/plan-action-national-sante-affective-sexuelle-2013-2016/plan-action-national-sante-affective-sexuelle-
2013-2016.pdf.  
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youth and guardianship tribunal estimates that these measures are inadequate164. In such 
cases, the child will be judged by an adult criminal court. 
 
When the youth tribunal has a doubt regarding the mental health of the child, it can decide 
to order a medical examination. Once a medical expert establishes that the child has a 
mental health issue, which results in the child not being aware of his/her actions, the 
tribunal may order a placement into care in a specialised centre. Such placement can be 
considered as a measure of deprivation of liberty. This placement may be prolonged up to 
the age of 25165.  
 
In proceedings before the youth tribunal, a child has the right to a lawyer and free legal 
assistance. The lawyer representing the child and the child’s legal representative must 
aim at protecting the best interests of the child166. The child has the right to be heard (as 
explained under section 3.1.4)167. 
 
The youth tribunal can take the following measures against a child: 

 Reprimanding the child; 
 Subject the child to educational follow-up; 
 Placement of the child in an educational institution or under the monitoring of a 

person or service; 
 Placement of the child in a rehabilitation facility. 

 
The Tribunal may also order that the child remains in his/her family upon the condition that 
the child: 

 Attends a mainstream or special school; or/and 
 Performs community services; or /and 
 Is supervised by a medical, mental health or educational service168. 

 
Those measures should end when the child turns 18 of age. 
 
A child with hearing disabilities has, in principle, the right to sign language interpretation169. 

3.2.3. Other particular issues faced by children with disabilities in Luxembourg 
No other particular issues could be identified. Gaps and issues in implementation are 
described under section 4.2.  

                                                 
164 Articles 2 and 32 of the Act of 10 August 1992 on youth protection, available at: 
http://www.legilux.public.lu/rgl/1992/A/2196/1.pdf.  
165 Article 5 of the Act of 10 August 1992 on youth protection. 
166 Article 2.8.1 of the Regulation of Luxembourg Bar Association of 12 September 2007, available at 
http://eli.legilux.public.lu/eli/etat/leg/ri/2007/09/12/n1. 
167 Act of 5 June 2009 modifying Article 37 of the Act of 10 August 1991 on the profession of lawyer, available at: 
http://www.legilux.public.lu/rgl/2009/A/1889/B.pdf.  
168 Article 1 of the Act of 10 August 1992 on youth protection. 
169 Article 190-2 of Act of 17 June 1987 on the abolishment of assises courts and modifying the competence and 
procedure of investigating and judging offences, available at:  
http://www.legilux.public.lu/rgl/1987/A/0744/1.html.  



Policy Department C: Citizens' Rights and Constitutional Affairs 
___________________________________________________________________________________________ 

37 
 

4. ASSESSMENT OF THE PRACTICAL IMPLEMENTATION OF 
THE RIGHTS AND LEGAL PRINCIPLES 

KEY FINDINGS 

 There are a number of best practices aimed at improving the inclusion of persons 
with disabilities in society. 

 In spite of the efforts for an inclusive education system, the majority of children 
with disabilities remain in the special education system. 

 There are no concrete measures available during enforcement proceedings to 
protect the child from harm from any individual involved in the proceedings or 
related to the case. 

 There is a lack of disaggregated data. However, stakeholders acting on children’s 
rights, equal treatment, or handicap, collect data on the complaints received from 
children with disabilities and their parents. 

 Recommendations of stakeholders to improve the situation pertain mostly to 
education: enforcement of the right to freely choose a school and coordinated school 
transportation; more transparency of the procedures of the Commission of Inclusive 
Education; the need for training teachers, lawyers and judicial officers.   

4.1. Enforcement and reporting mechanisms 
A child victim of the violation of his/her right can turn to courts for a remedy. It is noted 
that children cannot file a lawsuit in their own right as they do not have the legal capacity 
to do so. The child’s legal representative, usually the parents, will represent the child in the 
proceedings170. 
 
The child and/or his/her parents may file a complaint before the Centre for Equal Treatment 
for any violation of the child’s right to non-discrimination. In 2013, the CET received 26 
complaints related to discrimination on the ground of disability. It is the protected 
ground for which the CET received the highest number of complaints. Out of 26 cases, six 
cases concerned children with disabilities171. In 2014, the CET has been contacted twice 
directly by children with disabilities. Overall, the complaints received related (mostly) to 
education and public transport172. The CET hears the complaints and reports individual 
cases of discrimination to the relevant public authorities through annual reports or, if 
appropriate, individual reports. Moreover, the CET can issue recommendations and ask the 
relevant public authorities to take follow-up decisions. 
 
The child and/or his/her parents may also make a complaint for any child’s rights violation 
before the ORK. In 2014, the ORK received 111 complaints regarding children’s rights, of 
which eight concerned specific needs in education173. 
 

                                                 
170 Inès Maillart, Study on children’s involvement in judicial proceedings - contextual overview for civil justice –
Luxembourg, European Commission, 2014, p. 13. 
171 Information collected from an interview with the Centre for Equal Treatment. 
172 Information collected from an interview with the Centre for Equal Treatment. 
173 Ombuds Committee for the Rights of the Child (ORK), Annual Report 2014 to the Government and Parliament, 
November 2014, p. 105, available at http://ork.lu/files/Rapports_ORK/Rapport_ORK_2014_avecAnnexes.pdf.  
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The president of the ORK plays an important role in reporting the violation of children’s 
rights through a yearly report to the Government and the Chamber of Deputies, on every 
issue faced by a child in Luxembourg. The President can inform the judicial authorities on 
any situation where the best interests and the rights of the child might be affected, but 
cannot intervene in judicial proceedings174.  

4.2. Gaps, problems and issues in the implementation 
Luxembourg made reservations to several provisions of the CRC, i.e. articles 2 (protection 
against all form of discrimination), 6 (inherent right to life), 7 (right to immediate 
registration after birth, right to a name, a nationality, right to know and to be cared by its 
parents), which seem incompatible with the objectives and purpose of the CRC since they 
concern the fundamental values of the Convention. 
 
As a consequence of its reservations to Article 2 of the CRC, Luxembourg has maintained 
unequal treatment between children born out of wedlock or in marriage. A bill reforming 
the filiation under scrutiny of the Chamber of Deputies since 2013 should annul this 
discrimination, but the Act has not yet been adopted175. 
 
Luxembourg considers that the right for a woman to give birth anonymously is in the 
interests of the child, in the sense that the mother can give birth in good medical conditions 
if she is not obliged to reveal her identity176. This right is in contradiction with the right of 
the child to know its parents provided by Article 7 of the CRC. An inter-ministerial group of 
reflection has been created to address this problem and support the Government on the 
needs to legislate on this issue177.  
 
The CRC Committee has recommended at multiple times that Luxembourg withdraws its 
reservations to articles 2, 6, 7 and 15. The Committee considers that some of the 
reservations are not in line with the Convention178.   
 
In spite of the efforts for having an inclusive education system and the existence of 
inclusive measures (see section 3.1.8), many children with disabilities remain in the special 
education system. In principle, children attend the mainstream school of their 
municipality179, but in reality, children with disabilities do not have the same access to 
mainstream schools as other children since reasonable accommodation is only provided for 
secondary and technical schools and even then, only in regards to certain types of 
accommodation.180 181  
 

                                                 
174 Article 4 of Act of 25 July 2002 creating the Ombuds-Comittee for Children’s Rights (ORK), available at:  
http://www.legilux.public.lu/rgl/2002/A/1750/1.pdf. 
175 Bill reforming the filiation of 2013, available at:  
http://www.mj.public.lu/actualites/2013/06/Presentation_reforme_filiation_/PDL_6568_CHD.pdf 
176 Additional and updated information on the 3rd and 4th periodical report of Luxembourg to the CRC, available 
at: http://www.men.public.lu/catalogue-publications/enfance-jeunesse/statistiques-analyses/droits-enfant/08-
reponses-ecrites-suppl/fr.pdf. 
177 Additional and updated information on the 3rd and 4th periodical report of Luxembourg to the CRC, available 
at: http://www.men.public.lu/catalogue-publications/enfance-jeunesse/statistiques-analyses/droits-enfant/08-
reponses-ecrites-suppl/fr.pdf. 
178 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 10-11, p.3. 
179 See section 3.1.8 of this report. 
180 Information collected via interview with the coordinator of Info Handicap LU. 
181 Article 1 and 2 of the Act of 15 July 2011 on access to school and professional qualifications, available at: 
http://www.legilux.public.lu/leg/a/archives/2011/0150/a150.pdf. 
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In practice, accommodations may be refused due to a lack of resources. For instance, 
one case notes how a child with disabilities could not take his/her examinations in an 
examination room that had been specially accommodated for her, as initially agreed upon 
by the school, due to a lack of staff to monitor the examination182. 
 
Some public awareness campaigns have focused on inclusive education, but they seem 
inefficient in that they are not followed by concrete implementation. For instance, most 
teachers are not trained on the pedagogical needs of children with disabilities183. As a 
result, many teachers do not know how to address the needs of a child with disabilities and 
therefore find it difficult to include the child with the rest of the class. The inclusive 
educative approach relies on the willingness of the teachers, and on the request of the 
parents.184 This is slowly beginning to change, as a module of teaching children with 
disabilities has been recently added to basic teacher training. 
 
As mentioned under section 3.1.8, families of a child with disabilities are entitled to receive 
support for their child by asking the Commission for Inclusive Education to assess the 
child’s educational needs. The Commission can intervene, either at the request of the 
parents or of the child’s teacher, and takes a decision with the consent of the parents. The 
Commission often bases its decision on the file presented upon the request for inclusive 
education185. However, parents regard this process as shortsighted since, as it stands, the 
Commission often fails to consider parental input regarding the child’s health or needs186.  
The Commission often takes decisions without having heard the child, or the parents, which 
contributes further to the lack of transparency of its procedures187. 
 
In practice, the inspectors of the Commission of Inclusive Education do not coordinate with 
the teachers in assessing the child’s needs or in developing an individual plan of support.188 
Decisions are made purely based on the file, without assessing needs on the ground. 
 
As a consequence of the above difficulties, parents often choose a special education 
institution in the private sector at a higher cost189. This decision to opt for private special 
education institutions or schools at least allows for an individual education plan that 
accounts for the child’s needs and abilities to learn and, thus, better accommodates their 
child.190 Some parents turn to private schools to integrate their child in mainstream 
education. In such cases, the private school may ask the child’s parents to pay an 
additional fee to accommodate the child’s needs, which could be seen as a “reasonable 
accommodation fee”191. If the fee results in the child not being able to attend the school, 
this could potentially be considered as a discriminatory practice. 
 

                                                 
182 Information collected via interview with the Director of the Centre for Equal Treatment. 
183 See section 4.3 of this report: only the students of the fifth semester of the initial training for primary school 
teachers a course dedicated to the “special educational needs”. 
184 Information collected via interview with the President Ombuds-Comittee for Children's Rights (ORK). 
185 Ombuds Committee for the Rights of the Child (ORK), Annual Report 2014 to the Government and Parliament, 
p. 14, available at: http://ork.lu/files/Rapports_ORK/Rapport_ORK_2014_avecAnnexes.pdf and Information 
collected via interview with the President Ombuds-Comittee for Children's Rights (ORK).  
186 Information collected via interview with the President Ombuds-Comittee for Children's Rights (ORK). 
187 Ombuds Committee for the Rights of the Child (ORK), Annual Report 2014 to the Government and Parliament, 
p. 14, available at: http://ork.lu/files/Rapports_ORK/Rapport_ORK_2014_avecAnnexes.pdf and Information 
collected via interview with the President Ombuds-Comittee for Children's Rights (ORK).  
188 Information collected via interview with the Coordinator of Info Handicap LU. 
189 Information collected via interview with the President Ombuds-Comittee for Children's Rights (ORK). 
190 Information collected via interview with the coordinator of Info Handicap LU. 
191 Information collected via interview with the coordinator of Info Handicap LU. 
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The school transport service of children with disabilities has also raised some concerns, 
despite the fact that Luxembourg allocated, in 2012, a budget of around EUR 10,000,000 to 
the school transport of children, including children with disabilities192. According to the 
legislation, the transport service should include the presence of a person trained to basic 
first aid, but in reality the driver is often the only adult on board. This may prove 
dangerous in the case of a medical emergency, especially since the trip from home to 
school may take more than one hour. Moreover, it was reported that the drivers are not 
systematically informed on the exact place where the children should be accompanied. This 
has led to cases where children with disabilities were dropped on a road by themselves 
instead of their home or meeting point193. 
 
The accessibility of public transport fully equipped for persons with disabilities is only 
provided during a limited schedule of time, compared to the time provided for ordinary 
public transport194.  
 
Due to the demand and lack of sufficient resources, waiting lists exist to access services 
or placement in medico-pedagogic institutions. For instance, access to the service of 
consultation and support for attention, perception and psychomotor development disorder, 
(service de consultation et d’aide pour troubles de l’attention, de la perception, et du 
développement psychomoteur), can take up to one year195. 
 
Some barriers exist for children with disabilities to access justice. Lawyers and judicial 
officers often lack training on how to care for children’s needs in general, and more 
specifically to children with disabilities196. The Ministry of Justice has regularly been 
informed on the obstacles encountered by children as regards their access to justice197, but 
certain critical impediments remain, such as the lack of adequate judicial response to cases 
where children with disabilities, and children who do not have discernment, are authors of 
violence. Another obstacle concerns the lack of adapted infrastructures which hinders socio-
educative projects from being systematically proposed by a judge198.  

4.3. Best practices 
In general, many best practices have been developed from private initiatives, especially in 
the education sector. The public authorities have also established or funded a number of 
best practices. 
 
Luxembourg has established a parental training service run by the Janusz Korczak 
parenting school. The parenting school was founded in 2002 with the mission of educating 
parents and prospective parents through conferences, seminars and training courses that 
focus on parental roles, responsibilities and challenges. The training courses cover topics 
such as family communication, limits and freedoms in the education of children, violence at 

                                                 
192 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.36, available at http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
193 Information collected via interview with the coordinator of Info Handicap LU. Two to three complaints reported 
to Info-Handicap LU concerned drivers who let the children at the wrong place, did not wait for any adult to pick 
them up, and just left. 
194 Information collected via interview with the coordinator of Info Handicap LU who received a complaint from a 
disabled child who could not come back home at night with public transport.  
195 The Ombuds-Comittee for Children's Rights (ORK), Annual Report 2014 to the Government and the Chamber of 
deputies. 
196 Information collected via interview with a lawyer specialised in discrimination. 
197 Reports of 2007, 2009, 2011 and 2012 of the Ombuds-Comittee for Children's Rights (ORK), available at: 
http://ork.lu/index.php/fr/les-rapports-de-l-ork. 
198 Information collected via interview with the President Ombuds-Comittee for Children's Rights (ORK). 
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school, the empowerment of children, and divorce situations. The discussions and seminars 
on health, children behavioural issues, and disabilities of the children are held by experts, 
such as paediatrics, psychologists, systemic therapists, and educators199. 
 
In order to facilitate early inclusion, a pedagogical and training resource centre, 
INCLUSO200, has been created aside the association of parents of children with psycho-
social disabilities, Fondation A.P.E.M.H201, which is funded by the Ministry of the Family and 
Integration. This Centre provides information and training for staff working in: childcare 
facilities for children up to 12 years old, individualised coaching, support for the 
implementation of individualised projects for children with specific needs, actions for 
awareness, information and coordination. From March 2012 to June 2013, INCLUSO ran 41 
awareness and information campaigns, and dealt with 60 requests for support from 
childcare centres, parents, and municipalities, concerning 43 children202. 
 
In order to increase the inclusion of the youngest children with disabilities in day 
care, Luxembourg covers the costs of specialised staff, under the condition that the specific 
needs of the child are certified by two external experts, including a doctor or the 
Commission of Inclusive Education203. In 2012, this aid was granted to 48 children with 
specific needs up to four years old (19 girls and 29 boys), and to 104 children with specific 
needs from four to 12 years old204. A pilot project on inclusive day care for disabled and 
non-disabled children from zero to four years old offers a third of its available places to 
children with psycho-social disabilities. In 2012, one boy has been included in a group of 
children up to two years old and three boys in the group of children from two to four years 
old. A second similar project is expected to launch, though no precise date has been set205. 
 
The experimental school “Eis Schoul” has been established as an inclusive education 
school206, which relies on the full participation of all the pupils independently from their 
sociocultural, physical, sensorial, cognitive, socio-affective or psychomotor specificities. In 
2012-2013, 11 of the 93 pupils received a specific education adapted to their needs, and 
three among them needed a full-time educator207. 
 
Educative after-school centres for school children with disabilities (centres of activities, 
readjustment and meetings), for five to 16 years old, provide accommodation where 
children and their parents can spend time and socialise with others in similar situations208. 
 
The Ministry of the Family finances the early support for children with disabilities up to six 
years old through the SIPO, a service of early intervention which evaluates the ortho-

                                                 
199 Parents schools website available at: http://www.kannerschlass.lu/eltereschoul/index.html. 
200 A.P.E.M.H. website, Services, available at: http://www.apemh.lu/les-services/incluso. 
201 A.P.E.M.H. website, available at: http://www.apemh.lu/. 
202 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.9, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
203 See section 3.1.8 of this report and article 29 of the Act of 6 February 2009 on mandatory education. 
204 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.9, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
205 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.10, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
206 Act of 13 May 2008 creating a pre-school and a primary school based on the inclusive pedagogy, available at: 
http://www.legilux.public.lu/rgl/2008/A/0942/A.pdf. 
207 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.7, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
208 A.P.E.M.H., CARR Centre of Activity, Rehabilitation and Meeting, available at: http://www.apemh.lu/les-
services/carr. 
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pedagogical needs of children with disabilities209. “Espace Famille” is another service 
which provides information and support groups for families210. Support for autistic children 
and their family is another best practice in Luxembourg where 30 children received 
professional support in 2012 through the Luxembourg Autism Foundation (Fondation 
Austime Luxembourg)211 and insurance for the dependence system212. 
 
Regarding inclusive primary education, since the 2012-2013 school year, the University of 
Luxembourg offers a course dedicated to “special educational needs” to students who 
attend the fifth semester of initial training for primary school teachers213. 
 
Luxembourg also implements early detection of disabilities in children. In 2012, 97.3 
% of children up to six years old were tested for neonatal screening. As a result, 287 
hearing-impaired children consulted an oto-rhino-laryngologist. This early detection applies 
to speech difficulties as well214. 
 
According to stakeholder views, the “Institute for visually deficient people” (Institut pour 
déficients visuels), which offers primary and secondary education is a good example of a 
special education institution because it provides reasonable accommodation at every level 
of the differentiated education of the child, whether it is on an individual or a collective 
basis. The educative staff precisely assesses the child’s specific needs and their 
consequences on the learning process of the child. Moreover, the parents are given advice 
to enable them to support their child’s homework215. 
 
From 2010 to 2012, the Ministry of the Family and integration allocated a budget of 
EUR 175,000 to awareness campaigns on accessibility and the inclusion of persons with 
disabilities216. In 2013, Info Handicap LU, the national centre for national competence on 
accessibility to buildings, ADAPTH, and the technical college for educative and social 
professions cooperated with a shopping mall, and the Ministry of the Family and the 
Ministry of Education for a ten-day event (“Dizaine du Handicap”), inviting visitors of the 
shopping mall to see an inclusive class room, animations, exhibitions and to receive 
information217.  

4.4. Data and monitoring mechanisms 
The data collection system on children with disabilities in Luxembourg is neither centralised 
nor coordinated. This lack of coordination may be explained by the fact that Luxembourg 
does not define the notion of disability and that it does not make any distinction between 
                                                 
209 SIPO website, available at: http://www.sipo.lu/. 
210 Luxembourg League for Child Relief, Adolescents and Adults mentally or cerebrally disabled (Ligue 
Luxembourgeoise pour le Secours aux Enfant), aux Adolescents et aux Adultes mentalement ou cérébralement 
handicapés, available at : http://www.ligue-hmc.lu/. 
211 Foundation Autism Luxembourg, available at: http://www.fal.lu/. 
212 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.42, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
213 University of Luxembourg, curriculum of teacher’s science bachelor, available at:  
http://wwwfr.uni.lu/formations/flshase/bachelor_en_sciences_de_l_education_professionnel/programme/cours_syl
labus. 
214 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.47 and 48, available at:  
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
215 Information collected via interview with the coordinator of Info Handicap LU at:  
http://www.idv.lu/index.php/fr/introduction. 
216 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.12, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
217 National centre for competence in building accessibility (centre de competence national pour l’accessibilité des 
batiments), available at: http://www.adapth.lu/j3/. 
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children with and without disability. For instance, if any data existed on the judicial cases 
involving children with disabilities as victims or offenders, they would be scattered between 
the Guardianship Tribunal, the Youth Tribunal and the Public Prosecutors’ department218. 
 
On the other hand, reliable data sources may be found in the annual activity reports, 
thematic reports and recommendations of the ORK or of the CET to the ministries, or the 
Chamber of Deputies.  
 
Every year, ORK receives between 10 to 15 complaints concerning children with disabilities, 
mostly regarding difficulties encountered by children with disabilities at school219. For 
example, among the 111 new files opened by the ORK in 2014, 13 cases (seven girls and 
six boys) involved problems regarding specific needs in education. Four cases concerned 
psychiatric hospitalisation (one girl and three boys)220. 
 
As mentioned under section 4.1, the CET also received a number of complaints which relate 
to children with disabilities. In 2013, six cases of discrimination against children with 
disabilities were reported to the CET. They mainly concerned education and transport221. 
 
In 2011, 594 children with disabilities (226 girls and 368 boys) were granted long term 
care insurance.222 This insurance is a branch of the compulsory social insurance which 
covers the costs for support, health and mobility of dependant persons since 1999223. In 
2012, 1,192 children (441 girls and 751 boys) received the special supplementary 
allowance provided by Article 272 of the social security code224. 

4.5. Recommendations 
The CRC Committee and the ORK in its Report of 2014 to the Government and the 
Chamber of Deputies made several recommendations. 
 
Regarding education, the CRC Committee recommends that Luxembourg takes measures to 
ensure that the best interests of the child are the primary consideration when deciding the 
education system to be followed by each child with disabilities. It also recommends that 
“Luxembourg strengthens the resources of mainstream schools so that they can include as 
many children with disabilities as possible and that it carries out a review of the situation of 
children enrolled in the special education system with a view to their incorporation into the 
mainstream education system, when possible”225.  
 
The ORK recommends that procedures for an effective inclusive education be more 
transparent and participative, in the sense that they should better take into 
consideration the specific needs of the child and the expertise of the parents about their 
child. Moreover, the number of specialised professionals should be increased in order to 

                                                 
218 Information collected via interview with a lawyer specialised in discrimination. 
219 Information collected via interview with the President Ombuds-Comittee for Children's Rights (ORK). 
220 Ombuds Committee for the Rights of the Child (ORK), Annual Report 2014 to the Government and Parliament, 
p. 105, available at: http://ork.lu/files/Rapports_ORK/Rapport_ORK_2014_avecAnnexes.pdf. 
221 Information collected via interview with the Director of the Centre for Equal Treatment. 
222 See section 3.1.7 of the report. 
223 UN Committee on the Rights of Persons with Disabilities, First periodic report of Luxembourg, CRPD/C/LUX/1, 
p.30, available at: http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CRPD. 
224 See section 3.1.7 of this report. 
225 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 37, p.7-8. 
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support the children with specific needs and serious behavioural problems in both primary 
and secondary schools226. 
 
The environment and the teaching methods should be adapted to the evolving capacities 
of the child, and all teachers should receive training on the communication and teaching 
methods adapted to children with specific needs. 
 
Regarding children with psycho-social disabilities, the CRC Committee recommends that 
Luxembourg implements the national mental health plan for children in order to ensure 
adequate resources to address the issue of suicide and its related root causes. It also 
recommends that “children with behavioural disorders, as well as their parents and 
teachers, have access to a wide range of psychological and educational measures instead of 
drug therapy”227. 
 
According to the CRC Committee, Luxembourg should revise its legislation, policies and 
practices in the areas of health, leisure, play, culture, and architecture to eliminate 
physical, economic, legal and cultural barriers preventing children with disabilities from 
exercising all their rights on an equal basis with other children228. 
 
The data collection on children with disabilities should be improved and centralised, 
rather than being scattered between public authorities, as is currently the case. 
 

                                                 
226 Ombuds Committee for the Rights of the Child (ORK), Annual Report 2014 to the Government and Parliament, 
p. 14, available at: http://ork.lu/files/Rapports_ORK/Rapport_ORK_2014_avecAnnexes.pdfs.  
227 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 39, p.8. 
228 Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic 
reports of Luxembourg, adopted by the Committee at its 64th session, 29 October 2013, para 37, p.7-8. 
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5. CONCLUSIONS 
Overall, the rights of children with disabilities are guaranteed in Luxembourg. However, the 
implementation of several rights can be considered as incomplete as some essential 
components of the rights are not fully implemented in the legislation. In addition, their 
implementation in practice remains problematic. 
 
The right to have the best interests of the child as the primary consideration in all 
decisions, is guaranteed under the legislation, however, no guidelines or procedure exist to 
ensure its implementation in all areas. 
 
The principle of evolving capacities is not explicitly recognised in the legislation despite 
having established the concept of the child’s capacity to discernment as baseline to hearing 
a child in judicial proceedings and requesting the support of child protection services. 
 
The right to non-discrimination on the grounds of disability is not fully implemented in 
the legislation as the right to reasonable accommodation is limited to secondary schools 
and to specify types of accommodations. 
 
The right of the child to express his/her views in the decisions affecting them is not 
guaranteed as a general right. In judicial procedures, the child with discernment can be 
heard; however, there is no requirement for the judge to hear the child. 
 
The right to assistance is provided through family allowances and services such as early 
assistance, day care, accommodation or specific treatment or assistance. However, access 
to certain types of assistance is difficult due to waiting list and lack of resources. 
 
The right to inclusive education as such is not expressly recognised in the legislation. The 
parents can, however, choose whether their child attends a mainstream or special 
education school. A child with disabilities is allowed to request the Commission for Inclusive 
Education specific support to attend a mainstream education school. The decisions of the 
Commission often do not take the child’s and the parents’ views into account. In addition, 
in practice, access to mainstream education school is limited as sometimes schools do not 
have the resources to accommodate a child with disabilities.  
 
Recommendations of stakeholders include strengthening resources to include more 
children with disabilities in mainstream schools, to ensure a more transparent and 
participative system for inclusive education decisions, to collect data on children with 
disabilities, as well as to adopt the necessary guidelines or implementing regulations so 
that the right to have the best interests of the child as the primary consideration is applied 
by all relevant stakeholders in all areas.  
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ANNEX 1 – SUMMARY TABLE 

Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

Best interests of the child 

Act of 16 December 2008 on support for children and family  
Article 2 Principle 
In all decisions which may affect children, the best interests of the child shall be a primordial 
consideration. 
 
Civil code, Title VI, Divorce 
Article 302 
The court stating on the divorce will decide about the custody, following the interest of the 
children. 
 
Civil code, Title VIII, Adoption 
Article 343 (1) 
…The best interest of the child…is to obtain the effective and true filiation, rather than a fictive 
one. Court 8 March 1982, 25, 342. 
 
Civil Code, Title IX, Parental authority 
Article 372 (2) 
The parental authority is neither an absolute right, nor discretionary, it must be exercised in the 
interest of the child. 
 
Article 375-1 
If the parents can’t agree on what the interest of the child requires, the most diligent parent 
shall ask the guardianship judge to take a decision. 
 

Effective implementation 
 
A general requirement exists in the Act 
of 16 December 2008 providing that 
the best interests of the child are a 
primary consideration in all decisions 
affecting the child. Therefore, the legal 
implementation can be considered as 
effective.  
 
In addition, some procedural 
safeguards exist; where several 
legislations require that the interests 
of the child must be considered such 
as in family law and youth protection. 
The Civil Code uses the wordings 
“interests of the child” rather than 
“best interests of the child”. In 
addition, it does not consider the 
interests of the child as a primary 
consideration, rather as one of the 
considerations. Therefore, those 
mentions are not fully in line with the 
CRC 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

Article 380 (2) 
The judge must take into consideration the interest of the child. 
The cohabitation of the parents and their request (for joint parental authority in case of natural 
child) is an indication for the judge allowing the judge to evaluate the interest of the child. 
 
Article 387-1 to Article 387-8, Delegation of parental authority 
No renunciation (…) regarding the parental authority can have effect when not provided in a 
judgment (…) and if contrary to the interest of the child. 
 
Act of 4 July 2008 on Youth 
Article 2 (2) Principles 
Any measure taken by the States in favour of young people…for the application of this Act must 
take into consideration the best interests of young people. 
 
Article 3 (8) Definitions 
Measures in favour of youth means the overall actions, activities, projects, programmes of general 
interests adopted by the State, the cities, the organisations mentioned under point 5 to 7, acting 
in the interest of young people. 
 
Article 12 The superior Council of youth 
The Government may ask the opinion of the Council on the legislative and regulatory envisaged 
measures in the interest of young people. 
 
Article 6 Initiatives, referral, re-examination 
The intervention of ONE applies to the following initiatives : 
To incite the child and his/he parents or legal representatives to subscribe to projects elaborated 
in the best interests of the child. 

 
It is noted that the legislation does not 
provide specific requirements for the 
practical implementation of the right. T 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

Non-discrimination 

Constitution 
Article 10 bis (1) 
The citizens of Luxembourg are equal before the law. 
 
Article 11 (2) 
Men and women have equal rights and obligations. 
 
Article 11 (5) 
The law shall govern the principles of social security, health protection, the rights of workers, fight 
against poverty and social integration of citizens with disabilities. 
 
Anti-discrimination Act of 28 November 2006 
Article 1 (1) 
Any discrimination direct or indirect on grounds of religion or beliefs, disability, age, sexual 
orientation, race or ethnicity is forbidden. 
 
Article 1 (2) (a) 
Any direct discrimination occurs when a person is treated less favourably than another person 
who has been or would have been in a comparable situation. 
 
Article 1 (2) (b) 
Any indirect discrimination occurs when a provision, a criteria or a practice apparently neutral 
may cause a disadvantage to a person because of religion or belief, disability, age or sexual 
orientation, race or ethnicity, unless, this provision, criteria practice is justified by a legitimate aim 
and that the means of achieving that aim are appropriate and necessary. 
 
Article 1 (4) 
Encouragement to discriminate a person is considered as a discrimination. 
 

Incomplete implementation 
 
The Luxembourgish Anti-Discrimination 
Act prohibits discrimination on the 
grounds of disability, including direct 
and indirect discrimination, and 
harassment in the sectors of 
education, social security, health and 
access to goods and services. The Act 
also introduced discrimination on the 
ground of disability in the criminal 
sanctions to discrimination and 
incitation. 
 
However, the right to reasonable 
accommodation only applies to 
employment, vocational training and 
partially to secondary ordinary and 
technical education (only regarding 
certain types of accommodation). This 
constitutes a gap and therefore the 
legal implementation of the right is 
considered incomplete. 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

Criminal code, Chapter V, racism, revisionism, other discriminations 
Article 454 (1) (Introduced by the Anti-discrimination Act of 28 November 2006) 
A discrimination is any distinction between persons for reasons of their origin, colour skin, sex, 
sexual orientation, family situation, age, health, disability, political or philosophical opinions, 
trade union activities, race, ethnicity, religion.  
 
Article 455 
A discrimination mentioned in Article 454 is punished by imprisonment from 8 days to 2 years and 
a fine from 251 euros to 25 000, or one of them only. 
 
Reasonable accommodation 
Act of 12 September 2003 on persons with disabilities  
Article 8 
The Commission of orientation may propose following the age, the degree and nature of the 
disability, his/her working capacities measures of orientation, training, professional integration, 
to the worker. 
 

 Accessibility 

Act of 29 March 2001 on the accessibility to public spaces 

Article 1 

Any authorization to build or renovate a building or a public space is granted by the competent 
authority under the condition to respect the accessibility technical requirements. 

 

Act of 15 July 2011 on access to school and professional qualifications 

Article 1  

This Act applies to the pupil, thereafter “ pupil with specific educative needs”, of secondary and 
secondary technical schools and adult vocational training, with specific deficiency or incapacity 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

which prevent them from asserting, during evaluation tests, the acquired skills and that such a 
hindrance mitigated by the reasonable accommodation provided by the present act  

Article 2 

The reasonable accommodation may apply to teaching class, the tasks asked to the pupil during 
the class or outside the class, the evaluation tests, the final examinations or end of 
apprenticeship, and the integrated projects. 

Evolving capacities of the child 

Act of 16 December 2008 on support of children and family 
Article 4 (1) 
In situations where children are in distress, the parents or the legal representatives, and the child 
able to discern have the right to ask for the support of the National office for Children (ONE). 
 
Article 4 (3) 
The (socio-educative) project takes effect when signed by the parents or the legal representatives 
and the child able to discern. 
 
Civil code, Title X Minority, guardianship, emancipation 
Article 388-1 
In considering any procedure related to a child, the minor able to discern may be heard by the 
judge. 
 
Article 481 
The minor emancipated is able, such a major, for all the acts of civil life, but he/she cannot 
trade. 
 
Civil code, Title VIII Adoption 

Incomplete implementation 
 
Luxembourgish legislation does not 
explicitly recognise the concept of 
evolving capacities of the child. 
However, some elements of the 
concept can be identified. 
 
The law guarantees that the age and 
maturity of the child as well as their 
ability to discern should be taken into 
account when giving rights to 
participate and be heard in decisions 
concerning him/her. Lastly, in special 
education, an individual plan must be 
established for each child with a 
disability. The legal implementation of 
the concept is however considered 
incomplete as the concept lacks full 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

Article 356 
The child adopted must personally agree his/her adoption if he/she is more than fifteen years 
old. 
 
Article 359 
The consent of the child (to be adopted) of more than thirteen years old is required. 

recognition in all areas of the child’s 
life. 
 

Right of the child to express their views/right to participate 

Civil code, Title VIII Adoption 
Article 356 
The child adopted must personally agree his/her adoption if he/she is more than fifteen years old. 
 
Article 359    
The consent of the child (to be adopted) of more than thirteen years old is required. 
 
Civil code, Title X Minority, guardianship, emancipation 
Article 388-1 
In any procedure concerning a child, the child able to discern may be heard by the judge. 
 
Act of 16 December 2008 on support of children and family 
Article 12 Integration, participation and prevention 
The mission of the State, the cities is notably to settle forms of active citizen participation 
involving children, parents, and families. 
 
Act of 10 August 1992 on Protection of Youth 
Article 37 (2) 
Where the request (to be heard) comes from the minor, the parents, the legal representatives or 
other person who are given the custody of the minor, the request can only be done after the 

Incomplete implementation 
 
The Luxembourg legislation does not 
recognise a general right of the child to 
be heard in all decisions concerning 
the child. However, the legislation 
guarantees the right of the child to be 
heard regarding certain types of 
decisions and procedures such as 
adoption or emancipation. 
 
The right to participation is limited to 
social and educative services. 
 
Overall, the legal implementation of 
the right is incomplete due to the lack 
of the general right being explicitly 
recognised and lack of obligation of 
judges to hear the child. 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

expiry of the deadline of one year after the day where the decision ordering the measure (of 
urgent placement) has become definitive. If the request is rejected, it can’t be re-presented 
before the expiry of one year after the decision of rejection became definitive.  
 

Right to be free from violence 

Criminal code, Title VIII, Crime and offences 
Article 401 bis 
Whoever will have voluntarily be violent with a child below 14 years old, or who will have 
voluntarily neglected him/her in deprived him/her of food or care at the point to compromise 
her/his health or who will have committed against him/her any other violence or assault, will be 
punished by imprisonment up to three years and a fine from 251 euros to 2.500 euros. 
If the victim suffers from serious illness as a consequence of these acts of violence or the violence 
was caused with premeditation, the imprisonment will be up five years of detention and a fine 
from 251 euros to 5.000 euros. 
 
Criminal code, Title VII Crime and offence against family and public morality 
Article 372 
Indecent assault on a child or helped by a child of less than sixteen years old will be punished 
by imprisonment from one to five years and a fine from 251 to 50 000 euros. 
 
Article 377 
The maximum amount of the fine will be doubled when a voluntary offence is committed against a 
vulnerable person as a result of mental or psychological disability. 
 
Article 398 
Anyone who has voluntary assaulted shall be punished of imprisonment of eight days to six 
months and a fine of 251 euros to 1000 euros, or one of those sanctions only. 

Effective implementation 
 
While there is no general right to be 
free from violence that is recognised in 
the Constitution or main legislation, 
the right to freedom from violence is 
effectively implemented through the 
Criminal Code. The Criminal Code 
sanctions violence and abuse against 
children below 14 years old, and 
considers as an aggravating 
circumstance the fact that the offence 
is committed against a child. Corporal 
punishment is prohibited.  
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

Case-law notes: 
The vicar in charge of a course of catechism has a right of correction towards the children, 
because he is entrusted as a representative of the parents. This right of correction should not 
exceed the limits of the one which the parents have. In this respect, a vicar who during the course 
of catechism who would give them real hits would be liable to punishment provided by 398 and 
399 of the Criminal code. Court decision of 8 November 1913. 
 
Article 409 
A voluntary offence against a vulnerable person as a result of mental or psychological disability is 
punished by imprisonment up to 5 years and a fine from 501 euros to 5000 euros. 
Act of 16 December 2008 on support of children and family 
Article 2(3) 
Within families and education communities, physical and sexual violence, intergenerational 
transgressions, inhuman and degrading treatment as well as genital mutilations are prohibited. 

Right to family life 

Constitution 
Article 11 
The State guarantees the natural rights of the person and the family. 
 
Act of 16 December 2008 on support of children and family 
Article 4 
In situations where children are in distress, the parents or the legal representatives, and the 
child able to discern have the right to ask for the support of the National office for Children (ONE). 
They participate to the establishment of the socio-educative intervention project foreseen at 
Article 6 hereafter, which has been established or validated by the National Childhood Office. This 
project can be come into effect only if signed by the parents or legal representatives and the 
child having discernment. The child, his/her parents or legal representatives have the right to 

Incomplete implementation 
 
The Constitution guarantees the 
natural rights of the family; however 
the legislation does not expressly 
recognise the right to have a family 
life. Some procedural safeguards 
guarantee the maintenance of family 
life in cases of the parents separating. 
In case of placement of the child, the 
parents retain correspondence and 
visit rights. 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

request at any time the re-examination or the revocation of the intervention project. 
 
Article 6 
The ONE should evaluate individually the resources and the difficulties of the children, young 
adults and family when their situation is considered as serious by actors in psychosocial, 
education, medial or judiciary. 
 
Code civil, Title IX, parental authority 
Article 378-1 
The child who have been entrusted to one of the parents stays in contact with the other parent as 
he or she will still have to exercise his/her right to monitor the care and education of the child. 
 
Act of 10 August 1992 on youth protection 
Article 11 
If the child is placed outside the home of his/her parents, tutor or guardians, the later retain only 
visitation and correspondence rights. 
 
Article 14 
Those to whom the child is entrusted remain in contact with them and, according to 
circumstances, visit the parents, individuals, groups or institutions having custody [of the child]. 
[…] Parents receive regular information on the situation of their children.  
 
 

 
 

Right to assistance 

Constitution 
Article 11 (5) 
The law regulates the principles of the social security, the protection of health, workers’ rights, the 

Effective implementation 
 
There are legal measures in place to 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

fight against poverty and the social integration of persons with disabilities. 
 
Code of social security 
Article 269 
Has a right to family allowance within the conditions foreseen under this chapter, 
a) for him/herself, any child residing effectively and of a continuous manner in Luxembourg and 
having his/her legal residence. 
 
Article 272(4) 
Any child under the age of 18 years, who suffers from one or more conditions constituting an 
impairment or permanent reduction of at least 50 percent of the physical or mental capacity of a 
normal child of the same age, has the right to a special allowance of 185.60 euros. This right shall 
cease from the month following the month in which it is found medically that the impairment of 
the child, as defined above, is less than 50 percent. 
 
Labour codeArticle L 234-51  
Is entitled to the right for parental leave, the employee who has a child of less than fifteen years 
old, requiring in case of a serious disease, an accident or other serious health reason, the 
presence of one of his/her parents. 
 
Article L 234-52 (4) 
The maximum duration of the prolongation (of the leave) cannot exceed fifty two weeks on a 
reference period of one hundred and four weeks which takes end the day before the first day 
covered by the certificate mentioned in Article L 234-52 (Opinion of the medical control of the 
social security). 
 
Grand Ducal Regulation of 17 August 2011 on the approval of managers of activities for 
children, young adults and families in distressArticle 2 

ensure special protection and 
assistance to more vulnerable children, 
such a supplementary allowance for 
children with disabilities, early 
assistance, access to health care and 
various types of assistance and 
support. 
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Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

The three types of basic, orthopedagogic and psychotherapic assistance are sufficient for all the 
following general objectives:  
a) to assist children or young adults in accordance with the intervention project approved by the 
National Childhood Office, for a limited time in a life framework structured and structuring for their 
needs and respecting their uniqueness to create through a temporary distance from the family 
environment, the conditions for an assistance in the interests of the child;  
b) to support during the period of assistance, personal development and support especially the 
development of social and interpersonal skills, and emotional and socio-emotional abilities of 
children or young adults;  
c) to prepare as much as possible children and young adults to return to their home environment.  
and include the following basic services:  
• providing adequate living space, education and care for children and young adults;  
• support the good overall development of children and young adults, as appropriate, 
guaranteeing specific care requirements;  
• support student progress toward academic work while respectively reintegration of children and 
support young adults to obtain occupational training corresponding to their aspirations and 
abilities;  
• supporting children and young adults in the realisation of a realistic project of personal life 
development;  
• ensuring during the assistance and in the interests of the child or young adult, respectively, in 
respect of any decisions by the competent judicial authorities, information exchange and regular 
cooperation with parents to promote subsequent reintegration in the family;  
• Ensuring after the socio-educational assistance a follow-up to accompanying children or young 
adults and their families by ambulatory service if necessary. 
 
 



Country Report on Luxembourg for the Study on Member States policies for children with disabilities 
___________________________________________________________________________________________________________________________________________ 

 

 59

Analysis of the legal implementation of CRPD and CRC rights and principles 

National legislation (translated in English) Comments/assessment on the 
implementation 

Right to education (including inclusive education) 

Constitution 
Article 23 (3) 
The State guarantees the right to free education for everyone living in Luxembourg. 
 
Act of 6 February 2009 on compulsory Education 
Article 3 
School education promotes the child development, creativity and confidence in his abilities. It 
allows him to acquire general knowledge, prepares to work and to exercise their responsibilities as 
citizens in a democratic society. It educates the ethical values based on the Universal Declaration 
of Human Rights and leads him to respect the equality between girls and boys. It forms the basis 
for lifelong learning. 
Families are involved in carrying out these duties. To promote equal opportunities, appropriate 
arrangements enable access for each according to his abilities and special needs, to the different 
types or levels of school education. 
 
Article 10 
The child with special needs can meet compulsory education by receiving a differentiated 
education according to the needs identified by the Inclusive Education Commission. 
 
Article 12 
In order to prevent exclusion of children with learning difficulties, the schools must provide an 
educative and behavioural support, support them on their homework. 
 
Article 22 (1) 
Differentiated educative program are provided to children with learning difficulties. 
 

Effective implementation 
 
The right to free-of-charge education is 
guaranteed in the legal framework. 
The right to inclusive education, 
including the right to choose inclusive 
or special education is not explicitly 
recognised. However, the education 
system is, by default, inclusive. A child 
may attend a special school only upon 
the decision of the parents and a 
Commission which will assess the 
child’s special needs. In addition, 
support exists for children with 
disabilities to attend mainstream 
schools.  
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ANNEX 2 – STATISTICAL INFORMATION 
Number of 
violation229 

 
 
Year 

 
Violence 

 
Gender 

discrimination 

Other 
discrimination 

Criminal 
suspects 

 
2009 

/ / / / 

 
2010 

/ / / / 

 
2011 

/ / See section 4.4 / 

 
2012 

/ / See section 4.4 / 

 
2013 

/ / See section 4.4 / 

 
 

                                                 
229 Cases reported to any relevant body; depending on the availability of data. 
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ANNEX 3 – STUDY ON MEMBER STATES' POLICIES FOR 
CHILDREN WITH DISABILITIES - EXECUTIVE SUMMARY 
There are about 100 million children in the European Union and about 80 million European 
persons with disabilities. While the number of children and the number of persons with 
disabilities is well documented, the same cannot be said of children with disabilities. 
Children with disabilities combine different factors of vulnerability. As children the 
protection of their rights requires the adoption of special measures that are recognised by 
the UN Convention on the Rights of the Child (CRC). As individuals with disabilities, they 
are particularly vulnerable EU citizens who deserve specific safeguards and protection as 
acknowledged by the UN Convention on the Rights of Persons with Disabilities (CRPD). 
 
Children with disabilities and their families face on a daily basis specific problems such as 
the lack of assistance and support for their inclusion in schools, experiences of violence and 
the lack of proper tools for reporting them, difficulties in accessing buildings or services or 
troubles in being heard and participating in decisions affecting their lives. 
 
The Conventions include provisions addressing these concerns and providing protection to 
the right to enjoy all human rights and freedoms with no discrimination ensuring 

 equality of opportunities and accessibility, 
 the best interests of the child as a consideration in all actions concerning them, 
 the evolving capacities of children with disabilities as a consideration in decisions 
 affecting them, 
 the right to be heard in proceedings and decision-making processes affecting the 
 child and the right to a full and effective participation, 
 the right to family life, 
 the right to effective access to education and inclusive education, 
 the right to health care, 
 the right to assistance, and 
 freedom from violence. 

This study is structured to mirror the requirements of both conventions reflecting the main 
rights of children with disabilities to be implemented generally in the EU due to the high 
rate of ratification by EU Member States. Moreover, in December 2010, the European Union 
became a party to the CRPD. In doing so, the EU recognised the challenges persons with 
disabilities face in securing the fulfilment of their rights and assumed the responsibility for 
its implementation alongside Member States. The EU’s responsibility towards the 
implementation of the CRC is of a different scale. Despite the lack of ratification by the EU, 
the CRC rights and principles guide the EU policies and action since the Treaty recognizes 
the rights of the child as an EU objective. 
 
This study assesses the current situation with respect to the rights of children with 
disabilities in the EU and the need for EU legislation or for other measures. The options to 
act at EU level are framed within the extent of the competences conferred by the Treaties, 
which can be exclusive, shared or supporting competences (Article 2 TFEU). 
 
The current EU legislative and policy framework give recognition to the Conventions’ rights 
and principles applicable to children with disabilities and a certain degree of 
implementation. However, the existing EU legislation relevant to this area is mainly sectoral 
(i.e., employment or immigration). The legislation addresses the situation of persons with 
disabilities separately from the rights of the child, whereas there is a need to consider 
children with disabilities as they face multiple discrimination, on the basis of age as well as 
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disability, and to tailor measures to ensure that their rights are respected. 
 
A. Comparative analysis of national legal frameworks 
The comparative analysis of the national legal frameworks on children with disabilities’ 
rights in 18 Member States230 is based on a set of criteria developed to enable an 
assessment of comparable data reported in each national study. The criteria are based on 
the requirements within each right and principles identified as pertinent to the situation of 
children with disabilities.231 The criteria are derived from the text of both conventions and 
the CRC General Comments on their interpretation. 
 
Overall, the 18 Member States have in place comprehensive legal frameworks reflecting the 
main aspects of the rights and principles identified under the CRPD and CRC. While it may 
be stated that the rights of children with disabilities are broadly recognised under national 
legal systems either through general or specific legislation, their practical implementation 
revealed to be problematic in most Member States. 
 
Consideration of the principle of best interests of the child is generally recognised 
under national laws. However, implementation is mostly limited to family and social 
protection decisions affecting children and the specific needs of children with disabilities are 
not recognised. The country studies found a lack of understanding of what the principle 
entails, along with insufficient development of the concept through law or jurisprudence 
and an overall lack of implementing rules. 
 
The right to non-discrimination based on disability or age is reflected in national 
legislations, however, the implementation of the right is generally only partial and the 
reasonable accommodation measures are generally insufficient to guarantee the right. In 
practice, accessibility remains a key problem in most Member States. Reference to the 
multi-discrimination factors faced by children with disabilities or girls with disabilities is 
rarely acknowledged. There is a lack of monitoring results and of data on cases of right’s 
violations that could help define more effective measures. 
 
Most countries partially take account of the evolving capacities of the child mainly on the 
basis of considerations of age, maturity and development of the child. However, the 
situation of children with disabilities is not specifically acknowledged. The implementation is 
limited to a certain type of decisions and Member States tend to primarily take into 
consideration the child’s age, which for children with disabilities may not be relevant and 
which can effectively exclude them from decision making processes that affect them. 
 
The rights to participation and to be heard in decision making processes affecting 
children with disabilities are recognised under the legislation of the 18 Member States. 
However, their implementation is often limited to some sectoral procedures mostly 
regarding family law and at a certain extent in education. In practice, children with 
disabilities are not systematically involved and do not get to participate in public and 
private life at the same level than their able-peers. 

                                                 
230 For the first phase of this study, 18 selected Member States legal frameworks have been analysed: Belgium, 
Czech Republic, Estonia, Finland, France, Germany, Greece, Hungary, Italy, Ireland, the Netherlands, Malta, 
Poland, Romania, Slovenia, Spain, Sweden and the United Kingdom. Those countries have been selected by the 
European Parliament in the Terms of Specifications of this study. 
231 8 rights and principles have been identified as most relevant to the situation of children with disabilities: the 
best interests of the child, the right to non-discrimination, the consideration of evolving capacities, the right to 
participation/to be heard, the right to be free from violence, the right to family life, the right to assistance and the 
right to education. 
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In general freedom from violence is recognised by Member States’ legislation. However, 
abuse against children with disabilities is a key problem acknowledged in all country 
reports. Violence occurring in institutions is of particular concern. The lack of systematic 
data and the difficulty for victims to report abuses do not allow an overview of the situation 
needed for the adoption of appropriate policies and measures. 
 
The right to family life is widely recognised in the laws of the selected Member States. 
However, insufficient guidance and support to families for the integration of the child with 
disabilities and for helping them in their day to day lives is a key problem in most of the 18 
Member States. Without proper assistance, families with difficulties might give up on their 
responsibility leading to a situation where alternative options are unlikely and 
institutionalisation is the only response available. 
 
Overall the right to various forms of assistance (financial, social, health care, etc.) both 
for children with disabilities and for their families is recognised in legislation or regulatory 
rules. However, again in most cases assistance is sectoral (mainly social and health) and 
insufficient (financially and human assistance). The economic crisis is contributing to the 
removal and reduction of assistance in most Member States. Access to assistance is often 
perceived not as an instrument enabling protection of rights but rather as a discretionary 
measure subject to budget constraints. 
 
All Member States recognise the right to education in their Constitutions or legal 
frameworks; however, the ability to access the school of choice for children with disabilities 
remains very challenging in practice. Mainstream schools remain largely inaccessible to 
children with disabilities in many Member States, while in other countries schools have 
insufficient resources and support for the child with disabilities is scarce. In addition, 
teachers in mainstream schools lack training and awareness on the needs of children with 
disabilities and programmes are not systematically adapted to them. 
 
Compliance mechanisms are weak and lack adaptation to the situation of children with 
disabilities. Lack of information and guidance to families with children with disabilities on 
their rights, procedures and competent authorities decreases their ability to access these 
tools. 
 
On the basis of these findings, the study sets forth conclusions and recommendations for 
EU action, taking into account the competence of the EU conferred by the Treaties on a 
range of policy areas, including disability and children’s rights. 
 
 
B.1 The role of the European Union 
The EU has no explicit competence on children with disabilities. However the EU framework 
contains provisions recognising the EU’s role to promote the protection of the rights of the 
child as an EU objective as well as its competence to combat discrimination based on 
disability. Furthermore, the Charter of Fundamental Rights of the European Union, with 
similar legal value as the Treaties, recognises the right to non-discrimination on ground of 
disability in Article 21 and the rights of the child under its Article 24. This recognition, while 
important, cannot extend the competences of the EU as conferred by the Treaties.  
 
The EU, together with Member States in areas of shared competence or national 
competence, is bound by the CRPD obligations and is required to take the necessary 
measures to combat discrimination on the grounds of disability within the framework of 
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Article 19 TFEU or in other matters falling within EU competence. Article 19(1) TFEU 
provides the legal basis for EU action (see among others the proposal for equal treatment 
Directive of 2008232) but the unanimity requirement makes achieving agreement under this 
legal base difficult. Article 19(2) provides the possibility for the EU to adopt basic principles 
and incentive measures to support Member States’ action to combat discrimination through 
the ordinary legislative procedure. 
 
Neither the above mentioned proposal for an equal treatment Directive nor any other EU 
measures provide for a definition of disability. Prior to the adoption of the CRPD, in a 
judgment in July 2006, the Court of Justice of the European Union (CJEU) defined disability 
in the same sense as the CRPD within the context of employment policy as ‘a limitation 
which results in particular from physical, mental or psychological impairments and which 
hinders the participation of the person concerned in professional life’.233 Recently, the CJEU 
has further developed this concept234 stating that disability results from barriers hindering 
the full and effective participation of the person concerned in professional life on an equal 
basis with other workers and calling on the employer to take reasonable accommodation 
measures. 
 
EU action is also possible when linked to other policy areas of EU competence. Several 
issues related to the rights of the child with disabilities are linked to EU policies such as 
social policy, economic, social and territorial cohesion, transport, freedom, security and 
justice all of which are shared competence. In addition, the EU has the option to take 
action to support Member States policies in a number of areas affecting children with 
disabilities such as education, sports, youth or health. 
 
B. 2 Existing relevant EU secondary legislation 
The best interests of the child as primary consideration in actions relating to 
children is a fundamental requirement recognised in EU legislation. Article 7 of the 
Mediation Directive 2008/52235 requires the mediator to take into account the best interests 
of the child when deciding whether the child can give evidence in judicial proceedings. The 
Family Reunification Directive236 requires Member States’ authorities to consider the best 
interests of children when examining an application for family reunification (Article 5)237. 
The protection of the best interests of the child is explicitly mentioned in Council Directive 
2004/81/EC238 on victims of trafficking in human beings. 
 
Non-discrimination at EU level is currently addressed by four EU Directives to combat 
discrimination on the basis of protected grounds such as sex, racial or ethnic origin, religion 

                                                 
232 Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective 
of religion or belief, disability, age or sexual orientation, COM/2008/0426 final, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008PC0426:en:NOT (last accessed 6.5.13). 
233 Judgment C-13/05 of the Court (Grand Chamber) of 11 July 2006, Sonia Chacón Navas v Eurest Colectividades, 
pt 43. 
234 Judgment of the Court, Joint cases C-335/11 and C-337/11 of 11 April 2013, HK Danmark, acting on behalf of 
Jette Ring v Dansk almennyttigt Boligselskab (C-335/11) and HK Danmark, acting on behalf of Lone Skouboe 
Werge v Dansk Arbejdsgiverforening acting on behalf of Pro Display A/S (C-337/11), pt 47. 
235 Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters. 
236 Council Directive 2003/86/EC on the right to family reunification. 
237 ‘Developing indicators for the protection, respect and promotion of the rights of the child in the European 
Union’ FRA, March 2009, available at  
http://fra.europa.eu/sites/default/files/fra_uploads/358-RightsofChild_summary-report_en.pdf. 
238 Council Directive 2004/81/EC on the residence permit issued to third-country nationals who are victims of 
trafficking in human beings or who has been the subject of an action to facilitate illegal immigration. 
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or belief, age and sexual orientation, most of them restricted to the area of employment.239 
They lay down rules ‘for combating discrimination (…) with a view to putting into effect in 
the Member States the principle of equal treatment’.240 Disability is recognised as 
grounds for discrimination under Directive 2000/78/EC and, furthermore, protection of 
equality between men and women in matters of employment and occupation under 
Directive 2006/54/EC applies to persons with disabilities. Directive 2000/43/EC on equal 
treatment between persons irrespective of racial or ethnic origin does not include disability 
as a protected ground. Directive 2004/113/EC on equal treatment between women and 
men in access to supply of goods and services refers to discrimination on grounds of sex 
but not on age or disability. 
 
The European Commission has acknowledged the differences of protection provided across 
the various grounds and published a proposal for a Directive in 2008 aiming at completing 
the legal framework on anti-discrimination law and providing for a more equal level of 
protection across the grounds241. 
 
Other measures in policy areas such as the internal market or transport have an impact on 
children with disabilities’ access to services with no-discrimination. For example, Directive 
2001/85/EC on the carriage of passengers, requires accessibility features for persons with 
reduced mobility and visually impaired persons. Other instruments cover rights of persons 
with disabilities when travelling by air, accessibility to lifts, in carrying out public 
procurement or in measures for telecommunication242. 
 
Within the remit of its competences, the EU’s action to combat discrimination is 
complemented with activities by the EU Institutions to improve knowledge about 
discrimination (e.g. by raising awareness), support intermediary actors (e.g. NGOs, social 
partners and equality bodies) to improve their capacity to combat discrimination and to 
encourage the exchange of national good practices. 
 
The consideration of children’s evolving capacities is recognised in the Brussels IIbis 
Regulation 2201/2003 which requires courts to hear the view of the child according to 
his/her age or degree of maturity. The same formulation is found in EU legislation 
concerning immigration and asylum in relation to unaccompanied minors. 
 
Children’s right to participation is recognised in some Commission strategic documents 
including the 2005 ‘European policies concerning youth’, the 2006 ‘EU strategy on the 
rights of the child’, the Youth in Action Programme and the EU Agenda for the Rights of the 
child of 2011. EU legislation on immigration and asylum recognise the right of the child to 
be heard during proceedings under the Brussels IIbis Regulation 2201/2003. 
 
The EU has adopted a number of measures on the protection of children from 

                                                 
239 Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation (recast directive); Directive 2004/113/EC on the principle of 
equal treatment between women and men in the access to and supply of goods and services; Directive 
2000/43/EC on the principle of equal treatment between persons irrespective of racial or ethnic origin and 
Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation. 
240 Article 1 Directive 2000/43/EC. 
241 Proposal for a Directive on implementing the principle of equal treatment between persons irrespective of 
religion or belief, disability, age or sexual orientation (COM(2008)426). It is currently blocked in the Council. 
242 ‘Study on challenges and good practices in the implementation of the UN Convention on the Rights of Persons 
with Disabilities VC/2008/1214’, European Commission, Brussels, 2010, Executive Summary available at  
http://www.efc.be/programmes_services/resources/Documents/UN_Covention_Summary_EN.pdf. 
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violence243 relating to child trafficking, to the sexual exploitation of children and to the 
protection of victims including several Directives244 that have been adopted to replace some 
of these instruments. For example, the Directive 2011/36/EU on preventing and combating 
trafficking in human beings and protecting its victims, focus on the protection of children 
which are more vulnerable than adults and establishes more severe penalties when the 
offence is committed against vulnerable persons such as children and persons with 
disabilities. 
 
The Directive 2012/29/EU establishing minimum standards on the rights, support and 
protection of the victims of crime recognises that a victim of crime should be treated 
without discrimination based on any ground including age and disability. Lastly, Directive 
2011/92/EU on combating sexual abuse, the sexual exploitation of children and child 
pornography245 provides the need for specific protection of children with disabilities. 
 
The right to family life and the maintenance of the child in family context is at the heart 
of Council Regulation 2201/2003 Brussels IIbis (EC)246. In the field of immigration policies, 
the right of the child to family life is ensured by the rules on family reunification247 and the 
provisions of the Directives on asylum248 regarding unaccompanied minors and the respect 
for the family unit. 
 
The principle of maximum inclusion in society of children with disabilities is reflected in 
strategy documents such as the Disability Strategy 2010-2020249 and the EU 2020 
Programme in relation to education and training250. The 2003 Council Resolution on equal 
opportunities for Pupils and Students with Disabilities251 addressed the problem of access to 
education by children with disabilities. In 2010, the Resolution of the European Parliament 

                                                 
243 Framework Decision 2002/629/JHA on combating trafficking in human beings; Council Directive 2004/81/EC on 
the residence permit issued to third-country nationals victims of trafficking in human beings; Council Framework 
Decision 2004/68/JHA on combating sexual exploitation of children and child pornography; Council Framework 
Decision 2001/220/JHA on the standing of victims in criminal proceedings; Council Resolution 2001/C 283/01 on 
the contribution of civil society in finding missing or sexually exploited children. Decision No 1351/2008/EC 
establishing Safer Internet Programme 2009-2013. 
244 Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims, and 
replacing Council Framework Decision 2002/629/JHA, Directive 2011/92/EU on combating the sexual abuse and 
sexual exploitation of children and child pornography and replacing Council Framework Decision 2004/68/JHA, 
Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of crime, 
and replacing Council Framework Decision 2001/220/JHA. 
245 Article 1 Directive 2011/92/EU. 
246 Council Regulation (EC) No 2201/2003, concerning jurisdiction, recognition and enforcement of judgments in 
matrimonial matters and matters of parental responsibility. 
247 Council Directive 2003/86/EC on the right to family reunification; Council Regulation (EC) No 343/2003, 
establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum 
application lodged in one of the Member States by a third-country national; Council Directive 2004/83/EC of on 
minimum standards for the qualification and status of third country nationals or stateless persons as refugees or 
as persons who need international protection; Directive 2008/115/EC, on common standards and procedures in 
Member States for returning illegally staying third-country nationals. 
248 Council Directive 2001/55/EC on minimum standards for giving temporary protection in the event of a mass 
influx of displaced persons; Council Directive 2003/9/EC laying down minimum standards for the reception of 
asylum seekers; Council Directive 2004/83/EC on minimum standards for the qualification and status of third 
country nationals, stateless persons or refugees as persons who otherwise need international protection; Council 
Directive 2005/85/EC on minimum standards on procedures in Member States for granting or withdrawing refugee 
status. 
249 Area of action 5 of the Commission Communication European Disability Strategy 2010-2020: A Renewed 
Commitment to a Barrier-Free Europe COM(2010) 636 final. 
250 Council Conclusions of 12 May 2009 on a strategic framework for European cooperation in education and 
training (‘ET 2020’), 2009/C 119/02, OJ C 119/2, of 28 May 2005. 
251 Council Resolution of 5 May 2003 on equal opportunities for pupils and students with disabilities in education 
and training, 2003/C 134/04. 
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on mobility and inclusion of children with disabilities252 stressed the need to ensure full 
respect for the rights of the child, including the right to education and the right to 
participate in community life of children with disabilities. The EU Institutions also support 
the European Agency for Development in Special Needs Education, the independent 
organisation acting as a platform for collaboration on special educational needs and the 
promotion of full participation within mainstream education and training253. 
 
C. Recommendations for EU action 
When evaluating the need for specific recommendations aimed at improving the situation of 
children with disabilities, it is important to highlight that children with disabilities are first 
and foremost children with the same needs as any other children and who should be 
beneficiaries of all rights recognised by the CRC. Their intrinsic difference with their peers 
needs to be recognised for designing appropriate legislative and policy measures. 
 
Horizontal issues 

 As a first and general recommendation, all EU Member States which have not 
already done so should ratify the two conventions referred to in this study and 
implement their provisions by adopting national legislation and ensuring its 
practice. 

 The European Commission, liaising with the UN Secretariat for the CRPD and the 
UN Secretariat for the CRC, should ensure Member States understanding and 
implementation of several definitions of the Conventions that are cornerstones 
for the implementation of the rights of children with disabilities, namely the 
definition of “disability”, the “best interests of the child” and the “evolving 
capacities of the child”. They should lead the development of initiatives to ensure 
that the specificities of children with disabilities are taken into account.  

To that end, it is recommended that the Commission takes the initiative to provide 
clarification at EU level of the CRDP definition of “disability” as it is considered to be too 
broad in practice and its implementation at national level is therefore difficult. The 
development of guidance documents, exchange of best practices and promotion of existing 
manuals are recommended. 

 The European Commission should take action to promote that children with 
disabilities are considered in existing mainstreaming initiatives for non-
discrimination and equal treatment. 

 The EP, the Council and the Commission should promote the development of 
national information tools to assist families with children with disabilities to 
understand the legal frameworks applicable to them, including access to 
assistance measures, competent authorities, procedures and compliance 
mechanisms. Specific tools addressed to these families could include an EU web 
portal which could be linked, where possible, to national portals providing full 
information on rights, requirements, criteria for implementation, competent 
authorities, and coordination systems. This initiative could bring citizens closer to 
the EU. 

 The EU Institutions should take a leading role in promoting awareness-raising on 
issues concerning the rights of children with disabilities, their interests and 

                                                 
252 European Parliament Resolution of 25 October 2011 on mobility and inclusion of people with disabilities and the 
European Disability Strategy 2010-2020 (2010/2272(INI)). 
253 European Agency for Development in Special Needs Education website available at  
http://www.europeanagency.org/about-us. 
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specific needs in order to promote the full implementation of the principle of best 
interests of children with disabilities. The EP and the Council could also use their 
budgetary powers to provide for financing of awareness-raising campaigns. 

 
Best interests of the child 

 While most countries have legislation recognising the principle of best interests of 
the child, only few Member States contain in their legislation a general 
requirement for its systematic consideration in all decisions affecting children. 
Some Member States (such as Sweden and the UK) have introduced child impact 
assessments of proposed legislation. It is recommended that the European 
Commission promotes the exchange of these initiatives and develops a guide on 
methodologies for carrying out these child impact assessments implementing the 
best interests of the child principle. 

 
Right to non-discrimination 

 The concept of reasonable accommodation in relation to the specific situation of 
children with disabilities needs clarification and further development to define 
the boundaries for the use of disproportionate burden. The EU, through the 
Commission, could support this through exchange of best practices at national 
level on the implementation of reasonable accommodation covering different 
situations. This would help defining the baselines from which the respect of the 
right requires public authorities’ action and prevents it from being subject to 
arguments of disproportionate costs. 

 The 2008 Proposal for a Council Directive on implementing the principle of equal 
treatment between persons irrespective of religion or belief, disability, age or 
sexual orientation, if adopted, has the potential of addressing the situation of 
children with disabilities. Amendment 37 introduced by the European Parliament 
refers to multiple discrimination. Within this context, clarification could be 
introduced in the recitals of the proposed Directive in order to ensure that the 
situation of children with disabilities is considered as a part of its scope. 

 The European Commission’s draft for an upcoming European Accessibility Act 
should explicitly cover children with disabilities’ access to goods and services, at 
least with a reference to multiple discrimination cases. 

 
Evolving capacities of children with disabilities 

 The EP should consider ways to raise awareness and promote taking into account 
the evolving capacities of children, including children with disabilities, with the 
aim to have the principle applied in all decision making processes affecting them. 

 Any new legislation on child-friendly justice should include consideration of the 
ability of the child with disabilities to be heard in judicial proceedings affecting 
them. The Commission should ensure that these provisions are included in the 
anticipated EU law on special safeguards for suspected or accused persons who 
are vulnerable, including children, or the anticipated EU law for the recognition 
and enforcement of decisions on parental responsibility. 

 
Furthermore, it is recommended that the European Commission, the Council and the EP 
promote the use of the Council of Europe Guidelines on child-friendly justice and support 
training for the relevant professionals at all levels. 
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Right of participation of children with disabilities 
 The anticipated European Accessibility Act could provide for the development of 

tools to ensure the participation of children with disabilities in the consultation 
processes of the legislative and policy initiatives affecting them. 

 The EP should explore ways to raise awareness on the requirements needed to 
ensure the right of participation of children with disabilities through concrete 
measures such as simulation of plenary meetings in the EP involving children 
with disabilities, guaranteeing physical access to the EP buildings or designing 
tools to ensure nonphysical participation. 

 
Right to be heard of children with disabilities 

 In order to enable effective implementation of the right to be heard by children 
with disabilities, changes in the attitudes of judicial, administrative and 
enforcement officers are needed. To that end, the EP, the Council and the 
Commission should encourage Member States to develop awareness-raising 
actions and training addressed at public authorities. 

 The Commission in preparing legislation on child-friendly justice, should ensure 
that adequate steps are taken to identify the ability of the child to express 
his/her views in judicial proceedings affecting them, enabling a climate of trust 
between the child and the judicial and enforcement officers and providing 
reasonable accommodation to ensure the effective right to be heard of children 
with disabilities. 

 
Freedom from violence 

 It is recommended that the EP, the Council and the Commission promote the 
development of statistical information on the situation of violence affecting 
children, and in particular children with disabilities. Furthermore, they should 
promote the development of indicators (such as disability, children, girls, family 
environment) to be mainstreamed in other policy or general surveys so as to 
provide systematic data on the situation of children with disabilities. 

 The European Commission and the EP should promote FRA to examine the 
situation of violence against children, particularly in institutions, including 
children with disabilities as they are particularly vulnerable. The necessary 
funding should be proposed to the budgetary authority. 

 The European Commission should consider in particular the need for measures at 
EU level aimed at reducing the number of cases of violence against children, 
especially children with disabilities, in Member States (both in a domestic context 
and in public institutions). The Commission could start preparatory work by 
organising working groups with Member States experts to consider: 

  proposals for ensuring that Member States set up preventive measures 
and proper monitoring systems to detect cases of violence and abuse 
against children, 

 the set up of control mechanisms and regular inspections, 

 peer reviews or the Open Method of Coordination for implementation of 
proposals, 

 access to information and communication services targeted at improving 
the system of complaints concerning children’s right to freedom from 
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violence. 

 The Commission could promote the organisation of specialised EU-wide training 
and workshops amongst professionals to share knowledge on complaint 
procedures, reporting measures and accessibility of communication services for 
children with disabilities, especially for children with severe disabilities or 
intellectual impairments. The budgetary authority should provide adequate 
funding for these activities. 

 
Right to family life of children with disabilities 

 The Commission, the Council and the EP should encourage Member States to set 
up appropriate support structures for families with children with disabilities in 
order to reduce the risks of the child losing family life while safeguarding the 
best interests of children with disabilities. 

 Within the Open Method of Coordination, the Commission should develop 
Guidelines on minimum requirements of residential institutions with regards to 
children with disabilities. The Guidelines would aim at ensuring that residential 
care centres have a small number of users and the capacity to host children with 
autism or with intellectual disabilities. 

 The Commission should propose to the budgetary authority the use of EU funds 
for the protection of children’s right to family life, prioritising funds for families 
while ensuring that the good quality of the institutions is maintained. 

 
Access to assistance 

 A special single national body (with regional offices) responsible for the 
management of services, budget and assistance of children and their families 
should be established in order to ensure consistency, coordination, effectiveness, 
increase accessibility and better guidance for families on the funding support 
available. 

 The EP should continue to lead actions on children with disabilities to inform 
Member States on the negative impacts of budget cuts on implementation of 
their rights, especially in the field of education, social protection and health care. 

 Within the European Semester process, the Commission should provide 
appropriate recommendations to Member States on how to use existing 
resources effectively instead of just cutting the necessary assistance for children 
with disabilities who belong to the most vulnerable citizens. 

 
Access to inclusive education 

 The Commission should develop actions to support Member States in improving 
education systems for children with disabilities through the Open Method of 
Coordination or peer review while respecting their general competence for 
matters related to education. Action at EU level could include: 

 Development of best practice guides and recommendations on the 
minimum type of resources needed in mainstreaming schools, and on the 
role of parents and children with disabilities in decision-making processes 
affecting children with disabilities or the development of education 
objectives; 

 Promotion of training for teachers on better understanding of children 
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with disabilities’ needs and evolving capacities, teaching methodologies 
and handling of children with specific disabilities in a class together with 
their able-peers; 

 Promotion of teaching tools that help the inclusion of children with 
disabilities in schools and outside of schools such as the Council of 
Europe’s COMPASS manual; 

 Promotion of anti-bullying and anti-stigmatisation initiatives, including 
awarenessraising campaigns promoting inclusion of children with 
disabilities; and 

 Development of quality objectives for education offered to children with 
disabilities and the promotion of initiatives to maintain the support for 
higher education. 

 
EU Funding 

 The EP, the Council and the Commission should promote among Member States 
the use of the Structural Funds to foster the development of quality social 
services provided for children with disabilities, while facilitating the 
implementation of the Voluntary European Quality Framework for Social 
Services; 

 The EP, the Council and the Commission should promote the development of 
family and community-based alternatives with the purpose of de-
institutionalisation. 

The EP, the Council and the Commission should encourage the use of structural funds for 
improving accessibility and inclusive education. 
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