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EXECUTIVE SUMMARY

Scotland’s law and policy framework relating to children with disabilities consists of a range
of sectoral and cross-sectoral law and policy, encompassing the rights of disabled people,
children’s rights, education, health and social care. The Scottish system is particularly
complex due to the fact that decisions relating to some issues, such as social security,
immigration, equality and human rights are reserved to the UK Parliament, whereas other
matters, such as education, health, social work and the justice system are devolved to the
Scottish Parliament.

A key issue identified in this study is that the CRC and CRPD have not been
incorporated into Scottish law, thus the Conventions’ provisions cannot be directly
invoked before the courts and therefore children with disabilities are not necessarily able to
seek redress through the Scottish courts when there is a breach of their rights under the
CRC or CRPD.

However, despite this fact, a wide range of Scottish and UK law and policy is in line with
the principles of the Conventions. For example, the court or children’s panel must make
the child’s welfare their paramount consideration when determining any question regarding
the child’s upbringing, which is arguably a higher standard than that required by the “best
interests” principle. Furthermore, policies such as the general policy on children, GIRFEC,
are underpinned by provisions of the CRC, which is a whole-system approach to planning
children´s rights issues and places the child at the centre of procedures by ‘allowing them
to participate in all decisions that affect their lives’.1

The requirement on Scottish Ministers to pay “due regard” to the CRC in the design and
delivery of policies, found in the Children and Young People (Scotland) Bill 2013, was
substantially weakened during its passing through Parliament. Indeed, the Children and
Young People (Scotland) Act 2014, merely requires Scottish Ministers to keep the rights in
the Convention under consideration. However, in direct response to criticisms regarding
weaknesses in Scotland’s Commissioner for Children and Young People’s mandate, the
2014 Act has extended the Commissioner’s powers to investigate individual complaints and
is due to be implemented from April 2016.2

The Scottish Court system or, more specifically, the Children’s Hearing System is
arguably the most distinctive institution in Scotland in relation to children´s rights.
Children’s Hearings operates a non-adversarial decision-making Lay Tribunal, i.e. not
legally trained, called the Children’s Panel3. The fundamental principle is that children and
young people who commit offences and/or need care and protection are dealt with in the
same system and the outcomes are based on the concern for the welfare of the child, not
punishment.

Children in Scotland who have been discriminated against or have suffered harassment on
the grounds of their disability can seek redress before the Additional Support Needs
Tribunals for Scotland (ASNTS). The Court of Session in Scotland supervises the
administrative decision-making process through applications for judicial review, which can

1 The Scottish Government (2012) Do the Right Thing: Progress Report 2012, available at:
http://www.scotland.gov.uk/Resource/0039/00392997.pdf (last accessed 1 September 2014), 6.
2 Part 2 of the Children and Young People (Scotland) Act 2014
3 The children's hearings are 'lay' tribunals of three panel members that do not have the formality of a court.
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be initiated by parents/carers on behalf of children with disabilities – if a public body or
official has breached one of their rights contained in the European Convention on Human
Rights (ECHR).

Despite the fact that the UK Government has placed two restrictions on the right to
‘inclusive education’, there is a presumption of mainstream education for all children in
Scotland. However, whether or not accessibility strategies work in practice is another
matter. For instance, key stakeholders reported that schools have skewed ideas of what
integration and inclusive education truly means, with many schools having annexes with
placements for children with disabilities – with the result that they continue to be
segregated.

The main gap in implementation is not, however, regarding the statutory framework –
rather, it is the absence of methods and mechanisms for assessing how well children
with disabilities are doing under current policies. There is a more pressing need to properly
monitor the effectiveness of systems and services already in place, particularly regarding
the numbers of disabled children in Scotland, and the range of impairments that they have.
Moreover, there needs to be better coordination of data collection between central and local
government for example by setting what data needs to be collected at national and local
level or harmonising the definition of disability which would make it possible, for example,
to determine a definitive figure of children with disabilities.

Key stakeholders recommend full incorporation of the CRC and CRPD into Scottish law as
well as more effective coordination of the implementation of provisions of the CRC and the
CRPD. In addition, stakeholders recommend that the Scottish Government should increase
monitoring and data collection for assessing whether or not services are reaching children
with disabilities. A specific strategy on children with disabilities is needed; this might be
achieved by introducing a chapter on this topic under the GIRFEC, clarifying how the
GIRFEC strategy works for children with disabilities. Finally, there are recommendations to
instigate awareness-raising and training of professionals.
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INTRODUCTION

In December 2010, the European Union (EU) became a party to the United Nations
Convention on the Rights of Persons with Disabilities (CRPD). In doing so, the EU
recognised the challenges persons with disabilities face in securing their rights and
highlighted the need for supportive EU actions to be firmly on the agenda of the European
Union and its Member States.

Children with disabilities are already vulnerable to human rights violations because they are
children. The fact that they are also disabled renders them still more vulnerable. As such,
they deserve specific safeguards and protection from the EU and its Member States.

The key legal framework for EU action in this field is the EU decision to ratify the CRPD, the
requirement under Article 10 TFEU for the EU to combat discrimination based on disability,
as well as the EU objective of promoting the rights of the child found under Article 3 TEU.
This framework provides the EU with a unique position to push forward for further
protection of the rights of children with disabilities, and to develop legislative or policy
initiatives. The UN Convention on the Rights of the Child (CRC) constitutes another
important factor driving initiatives in this area.4

This national report on Scotland is part of a larger study which aims to provide the
European Parliament with an overview of the situation of children with disabilities in all the
EU Member States, with a view to evaluating the need for EU legislation to enhance the
rights of children with disabilities. The project reviews the existing legal, policy and
institutional frameworks in the Member States. Each country report analyses the
implementation of international principles and rights stemming from the CRPD and the CRC
to uncover any particular issues that necessitate further policy and legislative actions at
national and EU level. In a first phase, 18 selected countries have been analysed, the
results of which formed the basis for a comparative analysis in the overall report called
“Member States Policies for Children with Disabilities” published in 2013. In a second
phase, which took place in 2014, the situation of children with disabilities in the remaining
10 countries, as well as Scotland, have been analysed in separate country reports,
including this present report.

The key elements deriving from the CRC and CRPD, with regard to children with disabilities
include:

 The obligation to act in the best interests of the child;
 The right to non-discrimination;
 The consideration of the evolving capacities of the child;
 The right to be heard/to participate;
 The right to be free from violence;
 The right to family life;
 The right to assistance;
 The right to education, including inclusive education.

Given their ratification5 of both UN Conventions, the Member States are obliged to take
necessary measures to ensure the respect of the rights set forth for each child or person
with a disability within their jurisdiction. The Member States should take the appropriate

4 All the 28 Member States have ratified the CRC, and all 28 Member States have signed the CRPD (Finland,
Ireland and the Netherlands have signed but not yet ratified).
5 Except for Finland, Ireland and the Netherlands which have signed but not yet ratified the CRPD.
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measures to ensure that children are protected against all forms of discrimination or
violence, including adopting all appropriate legislative, administrative and other measures
for the implementation of those rights. Moreover, the protection of the rights of children
with disabilities should be mainstreamed in all policies and programmes in accordance with
Article 4(3) of the CRPD on the involvement of persons with disabilities in all decision-
making processes.

Due to the scale of this subject and the scarcity of materials available, the scope of this
study does not cover in detail the wide range of issues arising from and relating to the
situation of children with disabilities. It does not aim to provide an in-depth analysis but
rather an overview of the situation with respect to the rights of children with disabilities in
Scotland. This study presents a snapshot of some of the major issues and obstacles faced
by children with disabilities and their families, a legal analysis of the implementation of the
main rights and principles recognised in the CRC and CRPD and relevant in the context of
the situation of children with disabilities and points to some potential solutions at national
and EU level to improve their situation.

Each country report is structured as follows: it first looks at the situation of children with
disabilities at the national level. It describes the national legal and institutional framework
for the protection of children with disabilities and analyses national implementation of
principles and rights developed in the UN Conventions (CRC and CRPD). It then considers
specific issues relevant to the situation of children with disabilities, including children as
suspects, gender issues and education. Finally, the report covers the mechanisms in place
to implement the legal framework, highlighting gaps, problems, best practices, and
recommendations found by the literature or via interviews with stakeholders.
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1. OVERVIEW OF THE SITUATION AND CHALLENGES FOR
CHILDREN WITH DISABILITIES IN SCOTLAND

KEY FINDINGS

 National policy focuses on the following areas: children’s rights, disability rights
(including anti-discrimination), education, health, social care and child protection.

 The following gaps, problems and challenges have been identified: the CRC and
CRPD have not been incorporated into Scottish law; children with disabilities are
more likely to be excluded from school and achieve poor educational outcomes; a
disproportionate number of children with social, emotional and behavioural
difficulties are placed in secure accommodation6; there is a lack of age-appropriate
mental health services; there is a lack of data measuring the impact that policy and
legislation have on the lives of children with disabilities and a lack of opportunities
for child participation.

1.1. Introduction to the situation of children with disabilities in
Scotland

The Department for Work and Pensions has reported that there are approximately 800,000
children (6% of the child population) with disabilities in the UK. However, this data is not
disaggregated further by jurisdiction.7

The Pupils in Scotland census, which captures school-age children only, specifies that
around 19.5% of all pupils in mainstream schools, special schools or grant-aided schools,
were identified as having additional support needs (ASN). Of those pupils, 15,510 were
recorded as “Assessed or Declared Disabled” – equating to 11% of pupils with ASN and
2.3% of all pupils.8 The Scottish Household Survey (2013), which is now based on the
definition of disability found in the Equality Act 2010, suggests that 5% of children aged 0-
9, and 7% of children aged 10-19, fall within that definition”.9

‘Getting it Right for Every Child’10 (GIRFEC) is the Scottish Government’s key strategy
to improve the situation for all children in Scotland and is the bedrock of all children’s
services. GIRFEC adopts a universal approach to supporting and safeguarding wellbeing
that ‘grew out’ of concerns that service provisions needed to be more responsive and more
‘efficient and better-focused on the child’.11 GIRFEC is founded on ten core components, a
set of values and principles and eight wellbeing indicators, which are commonly

6 Section 202 of the Children’s Hearings (Scotland) Act 2011: “Secure accommodation” means accommodation
provided for the purpose of restricting the liberty of children in a residential establishment.
7 Department for Work and Pensions, Family Resources Survey: United Kingdom 2011/12, June 2013, available at:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/206887/frs_2011_12_report.pdf
(last accessed 6 August 2014) 61.
8 Implementation of The Education (Additional Support for Learning) (Scotland) Act 2004 (as amended), Report to
Parliament 2013, available at: http://www.scotland.gov.uk/Publications/2014/04/3050/7 (accessed 26 August
2014).
9 The Scottish Household Survey, Annual Report, Results from 2013, August 2014. Available at:
http://www.scotland.gov.uk/Resource/0045/00457570.pdf (accessed 28 August 2014) 102.
10 For further details of the GIRFEC strategy see:
http://www.scotland.gov.uk/Topics/People/Young-People/gettingitright
11 The Scottish Government (2014), Proposals for the development of guidance to support the GIRFEC provisions
in the Children and Young People (Scotland) Act 2014, para.7.
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referred to by way of the acronym ‘SHANARRI’ – safe, healthy, achieving, nurtured, active,
respected, responsible, and included. It not only requires agencies to cooperate with each
other to meet the needs of children but, more importantly, it requires agencies to involve
children and families in the decision-making processes.

Early development of the policy was achieved through the ‘Pathfinder’ project in the
Highlands, which ran from 2006-2009, and from which Community Planning Partnerships
across Scotland have been working to implement the GIRFEC approach since 2008. In
addition, many elements of the policy have now been given statutory footing in the
Children and Young People (Scotland) Act 2014. The ‘E’ in GIRFEC, which stands for ‘every’,
is considered an important principle of the approach – based on the ethos that ‘services
should be needs led, personalised and flexible, not structured on categories of children’.12

Concerns have been raised that some groups of children (i.e. children with disabilities)
could be overlooked as a result of this principle, for instance, policy and guidance does not
explain what GIRFEC’s wellbeing indicators ‘healthy’ or ‘achieving’ mean to a child with ‘a
life-limiting medical condition’, or with ‘complex multiple impairments’.13

Another key policy is the ‘Child Poverty Strategy’ (2011), which focuses on three key
principles: early intervention and prevention; an assets-based approach; ensuring that the
child is at the centre of focus.14 The strategy integrates three social policy frameworks,
which are underpinned by policies consistent with GIRFEC, including:

 Achieving Our Potential: A Framework to Tackle Poverty and Income Inequality in
Scotland;

 Early Years Framework;
 Equally Well: Report of the Ministerial Taskforce on Health Inequalities.

This strategy is particularly relevant to children with disabilities because it is reported that
26% of families with disabled children ‘are in relative poverty compared with 19 per cent
for families containing children with no disabilities’.15 In addition, an analysis of data from
the Growing up in Scotland study (GUS)16 indicated that a ‘significantly higher proportion of
disabled children than non-disabled children live in the most deprived areas of Scotland’.17

The Scottish Government convened the National Review of Services Group in 2010 to
consider the landscape of disabled-children’s services. The Review Group was also tasked
with developing a plan of action for the Government, which included a promise to ‘invest
an additional, dedicated £2m for the short breaks scheme’.18 The plan also indicated that
the Scottish Government would develop and publish a ‘practice briefing setting out how the
GIRFEC approach applies to disabled children’, will ‘publish new national guidance on
manual handling for disabled children’, and ‘develop a work-stream to explore the
consistency of deployment and training of staff’.19 Since 2010, parts of the plan have been
successfully implemented, i.e. the increase in spend on short breaks for families with

12 Ibid para.11.
13 K. Stalker and L. Moscardini, (2012), A report to Scotland’s Commissioner for Children and Young People
(SCCYP), A Critical Review and Analysis of Research and Policy Relating to Disabled Children (April 2012), 15
14 The Scottish Government (2011), Child Poverty Strategy for Scotland, available at:
http://www.scotland.gov.uk/Resource/Doc/344949/0114783.pdf (last accessed 7 August 2014), 3.
15 The Scottish Government (2010), Child Poverty in Scotland: A brief overview of the evidence, available at:
http://www.scotland.gov.uk/Resource/Doc/304557/0107230.pdf (last accessed 8 August 2014), 10.
16 GUS is an important longitudinal research project tracking the lives of several cohorts of Scottish children
launched in 2005.
17The Scottish Government (2013), The Impact of Disability on the Lives of Young Children: Analysis of Data from
the Growing up in Scotland Study, 2.
18 The Scottish Government, (2011) Report of the National Review of Services for Disabled Children, 29.
19 Ibid.
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severely disabled children, and the manual handling guidance.20 However, no action seems
to be taken in other areas such as training of staff.

More recently, the Scottish Government issued new child protection guidance,21 and
jointly developed ‘the children and disability toolkit’, for social workers and other
professionals working with disabled children and young people – following research
commissioned by Edinburgh and Strathclyde universities which revealed that professionals
often have difficulties identifying signs of abuse when working with disabled children,
especially where there are problems with communication.

A relevant UK-wide strategy is the 2010 Equality Strategy: building a fairer Britain, which
sets out a new approach aimed at:

 changing culture and attitudes;
 addressing the causes of inequality;
 building a stronger, fairer and more cohesive society where equality is for everyone

and is everyone’s responsibility.

1.2. Review of issues and identification of possible regulatory gaps

The UK’s Human Rights Act 1998, also applicable in Scotland, gives direct effect to the
rights set forth in the ECHR. Children with disabilities are, therefore, able to seek redress
through the Scottish courts if a public body has breached their rights contained in the
ECHR. This is not the case with regards to the rights contained in the CRC or CRPD, as
neither Convention has been incorporated into Scottish Law.

A Review of Services for Disabled Children in Scotland22 highlighted the difficulty in arriving
at any definitive figure of children with disabilities – due to differing definitions of
disability, inconsistency in data collection and the fact that different data sets cover a range
of age groups and conditions. Furthermore, in 2009, the Scottish Government funded a
three-year Liaison Project, coordinated by for Scotland’s Disabled Children (fSDC), a
coalition of over 60 disability and children’s organisations. This mapping exercise identified
that, despite significant gaps in data collection and under-reporting of information relating
to children with disabilities, data was available – indicating that: there is a disproportionate
number of children with disabilities subject to school exclusions; 81% of young people in
secure care accommodation had at least one known disability; the outcomes for “looked
after” disabled children were poor.23

In addition, the recently-enacted Children and Young People (Scotland) Act 2014, fell short
of expectations in relation to strengthening children’s rights. The Children and Young
People (Scotland) Bill24 initially imposed a duty on Scottish Ministers and the public sector,
to pay “due regard” to the CRC – in the design and delivery of policies and services.
However, this provision was substantially weakened in the 2014 Act, which merely requires
Ministers to give consideration to the rights contained in the CRC. The 2014 Act did,

20 The Scottish Government, (2012), The Common-Sense Approach to Moving and Handling of Disabled Children
and Young People, available at: http://www.scotland.gov.uk/Publications/2012/09/9947.
21 National Guidance for Child Protection in Scotland (2014): Additional Notes for Practitioners: Protecting Disabled
Children from Abuse and Neglect, available at: http://scotgov.publishingthefuture.info/publication/national-
guidance-for-child-protection-in-scotland-2014-additional-notes-for (last accessed 12 September 2014).
22 The Scottish Government (2011), Report of the National Review of Services for Disabled Children, available at:
www.scotland.gov.uk/Resource/Doc/342923/0114135.pdf (last accessed 6 August 2014).
23 fSDC, (2010), Setting the Scene, available at:
http://www.fsdc.org.uk/assets/files/fSDC_Summary_report_2010.pdf (accessed 28 November 2014).

24 Introduced into the Scottish Parliament in 2013.
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however, strengthen the investigative powers of the Commissioner for Children and Young
People.25

There are general concerns regarding poor educational outcomes for children with
disabilities, who are more likely than children without disabilities to be excluded from
school.26 A disproportionate number of children with social, emotional and behavioural
difficulties are placed in secure accommodation.27 “Secure accommodation” means
accommodation provided for the purpose of restricting the liberty of children in a
residential establishment.28 In addition, despite a clear commitment by the Scottish NHS
with regards to age-appropriate mental health services, children in emergency situations
currently have to wait 18 weeks before they are given an appointment.29 A lack of
transitional services, to meet the needs of young people with disabilities who have
outgrown children services, is also apparent.

25 See s. 5 and s. 6 of the Children and Young People (Scotland) Act 2014.
26 Enable Scotland, School Exclusions: A Summary for Parents, available at:
http://www.enable.org.uk/enabledirect/publications/Documents/School%20Exclusions%20guidance.docx, (last
accessed 27 November 2014).
27 Children's Social Work Statistics Scotland, 2012-13, available at:
http://www.scotland.gov.uk/Resource/0044/00447448.pdf, (accessed 5 December 2014), figure 27.
28 Section 202 of the Children’s Hearings (Scotland) Act 2011.
29 See http://www.scotland.gov.uk/Topics/Health/Services/Mental-Health/Strategy/Child-Adolescent-Services,
(accessed 8 December 2014).
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2. OVERVIEW OF THE NATIONAL LEGAL FRAMEWORK
KEY FINDINGS

 Scotland is a constituent country of the United Kingdom of Great Britain and
Northern Ireland (UK). The UK signed the CRC in April 1990 and ratified it on 16
December 1991. The CRPD was signed by the UK in March 2007 and ratified on 8
June 2009. The UK is a dualist system and neither Convention has been directly
incorporated into Scottish law – the provisions are, therefore, not legally binding or
directly enforceable in Scottish courts by children with disabilities suffering from a
breach of their rights under these Conventions.

 Scotland’s distinctive legal system, which is based on Roman law, has more in
common with many European countries than with the “common law” of the rest of
the UK. Scotland has its own legal profession and unique court structure –
particularly its Children’s Hearing System operationalising the welfare-based
approach to juvenile justice.

2.1. General overview of the national legal and institutional
framework

Scotland has been a jurisdiction of the UK since the Acts of Union 1707. Following a
referendum in 1997, in favour of devolution, the Scotland Act 1998 was passed, which
created a Scottish Parliament with the power to pass primary legislation on a range of
issues including health, education and social services. Schedule 5 of the Act lists matters
that are reserved to the UK Parliament (Westminster) – a few of which are particularly
relevant to disabled children, e.g. benefits and social security, immigration, equality and
human rights. On 18 September 2014, Scottish people aged 16 and over voted in a yes/no
referendum to decide whether Scotland should remain part of the UK or become an
independent country – with 55% of votes in favour of staying as part of the UK. However,
the UK government has promised that current devolved powers will be extended.

Prior to devolution, despite the fact that statutes covering education and children’s issues in
Scotland were passed in the UK government, the Scottish school system has always
operated independently. In addition, although Scottish law shares many statutory
provisions with the law of England, Wales and Northern Ireland, the Scottish legal
system has always remained separate from the rest of the UK. With regard to international
law, the UK is a dualist system due to the constitutional principle of parliamentary
sovereignty, which means that ratified treaties are not automatically enforceable in the UK
courts unless incorporated into national law. Furthermore, it is the UK, not Scotland, which
is a party to ratified treaties, since this is an exercise of Royal Prerogative undertaken by
the UK Government. The CRC and CRPD have not been directly incorporated into either
UK or Scottish law and are, therefore, not legally binding. The courts may consider the
Conventions’ principles when interpreting domestic legislation. However, the Conventions
have no force where legislation clearly and unambiguously runs counter to them. There is
‘direct transposition’ of some UNCRC provisions into Scottish Law e.g. the Standards in
Scotland’s Schools Act 2000 closely mirrors articles 28 and 29 of the UNCRC. However
because certain rights are prioritised this leads to inconsistencies and does not confer
access to enforceable rights upon children and young people. This means that children with
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disabilities may not have access to the courts to enforce the Conventions provisions
recognising their rights.

Scottish civil law remains substantially based on Scottish common law rather than statute.
Scottish criminal law, which is a complex hybrid of adversarial and inquisitorial processes,
contains elements that have origins in Roman Dutch law rather than English Common law
traditions. The main sources of law in Scotland are: i) primary legislation enacted by
either the Scottish Parliament or the Westminster Parliament; ii) secondary (or
subordinate) legislation in the form of statutory instruments, made under the authority of
Acts of either Parliament; iii) common law as developed through judicial decisions.

Scotland’s first Children’s Commissioner was appointed in April 2004, following the
enactment of the Commissioner for Children and Young People (Scotland) Act 2003. The
2003 Act established the general functions of the Commissioner - who is independent of the
Scottish Government - to promote and safeguard the rights set out in the CRC and to
disseminate widespread awareness and understanding of the rights of children. The
Commissioner was not, however, empowered with a ‘protective’ function. The Children and
Young People (Scotland) Act 2014 has extended the Commissioner’s investigative powers.30

2.2. Children with disabilities specific legal and institutional
framework

2.2.1. Legal framework

Although the CRC and CRPD have not been incorporated into Scottish law, many of the
provisions are already reflected in national policy and legislation. In addition the ECHR,
which also protects children’s civil and political rights, is directly enforceable – since the UK
Human Rights Act 1998 is also applicable in Scotland. The Scottish legal framework places
a general duty on the whole local authority (not just individual departments) to safeguard
and promote the welfare of children-in-need – a disabled child is automatically defined as
“a child-in-need.” In addition, a lead professional facilitates a coordinated response,
works jointly with all agencies to produce integrated plans, takes a ‘whole child’ approach,
and considers all dimensions of children’s lives within their family and community contexts.

Scottish legislation has not explicitly set out children’s rights, i.e. the Children (Scotland)
Act 1995, a core instrument in the statutory framework regulating both private and public
child law matters, is predominantly about the rights and responsibilities of parents and local
authorities, with the notable exception of the right of the child to have his or her views
sought. The 1995 Act which sets out the duties and powers available to public authorities to
support children and their families and to intervene when the child's welfare requires it, is
founded upon three main principles:

 the welfare of the child is the paramount consideration of the courts and children's
hearings;

 no court should make an Order relating to a child unless the court or hearing
considers that to do so would be better for the child than not to make an Order;

the child's views should be taken into account where major decisions are to be made
about his or her future.

30 See s. 5 and s. 6 of the Children and Young People (Scotland) Act 2014.
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Since 2007, the Scottish Government has implemented the Adoption of Children
(Scotland) Act 2007 and the Protection of Vulnerable Groups (Scotland) Act 2007,
as well as bringing forward measures in the Criminal Justice and Licensing (Scotland)
Act 2010 and the Public Services Reform (Scotland) Act 2010 – all of which have
taken account of the relevant articles and protocols of the CRC. Children’s rights are,
however, more explicit in the Children’s Hearings (Scotland) Act 2011 and Part 1 of
the recently enacted Children and Young People (Scotland) Act 2014. The latter
requires Scottish Ministers to report every three years to Parliament, outlining what steps
they have taken ‘to secure better or further effects, in Scotland, of the CRC’.31

Disability rights in Scotland are set out in the Equality Act 2010, which is also
applicable in England and Wales – replacing the Disability Discrimination Act 1995 with a
single Act that protects people from discrimination on the basis of age, disability, race,
religious belief, sex and sexual orientation. Section 149 of the Act establishes the Public
Sector Equality Duty, which requires public bodies to have due regard to the need to
eliminate forms of conduct that are prohibited by the Act, and to advance equality of
opportunity between people with different characteristics. The Act also recognises that
bringing about equality for disabled people will often mean that action has to be taken to
remove physical barriers.

2.2.2. Institutions and authorities

There are a number of UK Government departments, as well as government departments
and local authorities in Scotland, responsible for issues relating to disabled children,
including the following:

1. The Office for Disability Issues (ODI) is responsible for developing and
monitoring the cross-government disability strategy in the UK and coordinating the
implementation of the CRPD across government departments. The ODI’s Strategic
policies are only relevant in Scotland regarding reserved matters, such as social
security and employment – with Scotland’s Equality Unit developing its own policies
and meeting the obligations of the CRPD with regard to devolved matters. The ODI’s
key ‘priorities are:

 working with other government departments to remove barriers so that all
disabled people are able to fulfil their potential and participate fully in society;

 helping local organisations build inclusive and accessible communities;
 developing partnerships with disabled people and their organisations.32

2. The Equality and Human Rights Commission (EHRC) is a non-departmental
public body, established under the Equality Act 2006, sharing its human rights
mandate in Scotland with the Scottish Human Rights Commission (SHRC).
EHRC’s remit is to challenge discrimination and to protect and promote human rights
– including powers to enforce equality legislation in relation to the protected
characteristics. Scotland’s EHR Commissioner, together with a statutory decision-
making committee, are responsible for ensuring that the overall work of the
Commission reflects the needs and priorities of the people of Scotland. The EHRC in
Scotland is also the “Independent Mechanism” mandated to promote, protect and
monitor the implementation of the CRPD in Scotland.

31 Section 1 (4) (a) Children and Young People (Scotland) Act 2014.
32 https://www.gov.uk/government/organisations/office-for-disability-issues/about.
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3. The SHRC, created by the Scottish Commission for Human Rights Act 2006, deals
with devolved human rights issues in Scotland and, although the Commission’s
primary focus is the ECHR, its remit covers all international human rights treaties
including the CRC and CRPD. The SHRC does not have the power to hear
complaints, as it is the courts or tribunals that hear human rights complaints.
However, it does have the power to: conduct inquiries into the policies or practices
of Scottish public authorities; enter some places of detention as part of an inquiry;
intervene in civil court cases that raise a matter of public interest or, where
relevant, promote human rights. It also has the ability to provide education, training
and awareness-raising, as well as making recommendations for changes to Scottish
law, policy and practice.33 SHRC is also the shared focal point, along with the EHRC
in Scotland, for overseeing the implementation of the CRPD in Scotland.

4. The Office of Children’s Commissioner has strategic links with key children’s
organisations and agencies working with, and for, children. Scotland’s Commissioner
for Children and Young People, tasked with promoting and safeguarding children’s
rights, sets his/her own agenda in consultation with children across Scotland. The
Commissioner has the power to carry-out formal investigations in relation to
devolved matters that affect all children in Scotland. Part 2 of the Children and
Young People (Scotland) Act 2014 has extended the Commissioner’s investigative
powers, following recommendations of the UN Committee on the Rights of the Child,
i.e. the Commissioner should be mandated to “receive and investigate complaints
from or on behalf of children concerning violations of their rights”. Please see
Section 4.1 for more details.

5. Education Scotland was established in July 2011 by the Scottish Government, as a
new public body charged with improving quality in Scottish education. Its work
supports the delivery of the following key elements of the Scottish Government’s
Performance Framework:
 National Outcome 3: to be better educated, more skilled and more successful;
 National Outcome 4: to enable young people to become successful learners,

confident individuals, effective contributors and responsible citizens;
 National Outcome 5: to give children the best start in life;
 National Outcome 8: to improve the life chances for children, young people and

families at risk.34

6. The Convention of Scottish Local Authorities (COSLA), the representative voice
of Scotland's 32 councils, exists to promote and protect the interests of local
governments and the people and communities they serve, by representing their
views to Scottish, UK and European governments and legislatures. COSLA is made
up of inter-disciplinary themed teams such as the Children and Young People Team,
which leads on education and children’s services. The team's work includes
promoting and integrating children’s services, developing effective approaches to
children & family social work, and addressing child protection and youth justice
issues. Its main policy areas are:

 GIRFEC;
 early intervention and prevention;
 outcomes for looked-after children;
 education, including ASNs.

33 http://www.scottishhumanrights.com/about/what.
34 http://www.educationscotland.gov.uk/about/remitandframework/strategicgoals.asp.
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7. The Scottish Court system or, more specifically, the Children’s Hearing System is
arguably the most distinctive institution in Scotland. Introduced by the Social Work
(Scotland) Act 1968, and underpinned by principles set out in the Kilbrandon Report,
the Children (Scotland) Act 1995, the Children’s Hearings (Scotland) Act 2011 and
accompanying Rules,35 a Children’s Hearing is a non-adversarial decision-making
Lay Tribunal (i.e. not legally trained), called the Children’s Panel and composed of
three members. The fundamental principle is that children and young people who
commit offences and/or need care and protection are dealt with in the same system,
and the outcomes are based on concern for the welfare of the child, not punishment.

The National Standards for the Children’s Panel36 set-out the core values and
principles that panel members are expected to follow, for example: Standard 1
places the child or young person at the centre, and Standard 5 refers to the fact
that decisions are based on sound reasons in the best interests of the child or young
person. A number of different agencies work together within the Children’s Hearings
System to deliver care, protection and support services including social work, police,
education, the Scottish Children’s Reporter Administration (SCRA) and Children’s
Hearings Scotland (CHS).

8. The Scottish Public Services Ombudsman (SPSO) is the final stage for
complaints about local authorities, the National Health Service, housing associations,
colleges and universities, prisons, the Scottish Government and its agencies and
departments and most Scottish authorities. The SPSO will only look at complaints
that have already been through the formal complaints procedure of the organisation
concerned.

2.2.3. Definitions
A “child” is defined in several ways in Scottish legislation, e.g. the Age of Majority
(Scotland) Act 1969, part II of the Children (Scotland) Act 1995, the Protection of Children
(Scotland) Act 2003 and the Children and Young People (Scotland) Act 2014, refer to the
child, as in the CRC, as being under the age of 18. However, Scotland’s effective age of
adulthood is 16 – since this is when parental rights and responsibilities cease and
individuals are legally entitled to marry. A direct consequence of this inconsistency is that
many accused 16-17-year-olds are dealt with in the adult system. For instance, for the
purposes of the Children’s Hearing System, a child is defined as under the age of 16
(unless the child is subject to a supervision order on their 16th birthday).

There are also variations in terms of legal capacity, e.g. the legal age of capacity is 16 (Age
of Legal Capacity (Scotland) Act 1991). However, a child over the age of 12 has
testamentary capacity and can veto an adoption order. In addition, children under the age
of 16 can consent to medical treatment if a practitioner considers the child capable of the
sufficient degree of understanding.

The Equality Act 2010 sets out the legal framework for disability rights. The definition of
“disability” is found in s. 6 of the Act, which specifies that persons have a disability if they
have a physical or mental impairment that has a substantial and long-term adverse effect
on their ability to carry out normal day-to-day activities. “Substantial” means more than

35 The key Rules for a children’s hearing are found in the Children’s Hearings (Scotland) Act 2011 (Rules of
Procedure in Children’s Hearings) Rules 2013.
36 National Standards for the Children’s Panel (CHS) (2012), available at: http://www.chscotland.gov.uk/our-
publications/practice/2012/07/national-standards-for-the-childrens-panel/ (last accessed 8 September 2014).
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minor or trivial37 and “long term” means the impairment has lasted or is likely to last at
least 12 months.38 The Act applies to adults and children alike, although there is a different
test applied when a child under six has an impairment, i.e. ‘the impairment is to be taken
to have a substantial and long-term adverse effect on the ability of that child to carry out
normal day-to-day activities where it would normally have that effect on the ability of a
person aged 6 years or over to carry out normal day-to-day activities’.39

It is questionable whether or not this definition complies with the definition of “disability”
found in the CRPD40 – as it is based on the level of impairment, which is a functional
analysis of what is wrong with the person (typically associated with the medical model of
disability), rather than the barriers to the person’s full and effective participation. However,
there are different approaches to classifying disability in Scottish policy, e.g. the National
Guidance for Child Protection in Scotland 2014 uses the social model of disability to explore
the social and environmental barriers that disable children with an impairment.41 Although
distinct from one another, there is also an overlap between terms such as ‘disabled
children’ and children with an ‘Additional Support Need’ – the latter referring to a child
requiring ‘support which is additional to, or otherwise different from, the provision that is
generally provided to their peers in order to help them benefit from school education’.42

The Scottish Consortium for Learning Disabilities (SCLD)43 is funded by the Scottish
Government to support a consortium of partner organisations who work together to
encourage best practice in the support of people with learning disabilities through training,
information, research and public education, including promotion of the social model of
disability.

37 Section 212(1) of the Equality Act 2010.
38 Sch.1, para.2 of the Equality Act 2010.
39 See Reg. 6 of Part 2 of the Equality Act 2010 (Disability) Regulations 2010.
40 Article 1 considers disabilities as long-term physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder the persons’ full and effective participation in society on an equal
basis with others.
41 The Scottish Government (2014), National Guidance for Child Protection in Scotland, Additional Notes for
Practitioners: Protecting disabled children from abuse and neglect, 1.
42 Supporting Children’s Learning Code of Practice, Revised edition, Chapter 2, available at:
http://www.scotland.gov.uk/Resource/Doc/348208/0116022.pdf (last accessed 31 August 2014), 18.
43 http://www.scld.org.uk/
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3. LEGAL FRAMEWORK FOR CHILDREN WITH
DISABILITIES IN SCOTLAND

KEY FINDINGS

 Although the CRC and the CRPD have been ratified by the UK, the provisions of the
Conventions have not been incorporated into domestic legislation in such a way as
to make them directly enforceable in domestic courts. Furthermore, the UK
Government has placed a number of restrictions on its CRPD obligations. Instead,
the legal framework is composed of a complex array of UK wide, Scotland specific,
sectoral and cross-sectoral laws. Despite this piecemeal approach, overall, the
legislation does provide protection for disabled children.

 The main criticisms of the current system include: the lack of specific reference to
disabled children in the overarching GIRFEC approach, and the reservation made by
the UK Government in respect of inclusive education.

 Although Scottish legislation does not directly implement the provisions of the
Conventions, many principles, such as the ‘voice of the child’ and ‘anti-
discrimination’, are already reflected in Scottish and UK law, albeit spanning multiple
statutes.

 While Scottish legislation does not require a systematic consideration of the best
interests of the child in all decisions affecting the child, and while the varying ages
defining a child means that children may be treated as adults and not subject to the
best interests principle, the ‘paramountcy’ principle recognised in Scottish law, is a
higher standard than that found in the CRC.

 Scottish legislation recognises the right to non-discrimination (direct or indirect) on
the grounds of disability or age. It imposes a duty to make reasonable adjustments
for persons with disabilities to avoid placing them at a substantial disadvantage
compared to a non-disabled person. Failure to comply with this requirement, without
justifying why the adjustment would be unreasonable, i.e. due to resources, will also
be considered discrimination.

3.1. Implementation of the provisions of the CRPD and CRC
The CRC was ratified by the UK in 1991. Despite repeated calls by the UN Committee on
the Rights of the Child (UNCROC), the Scottish and Westminster Parliaments have not yet
incorporated the CRC fully into domestic law.44 Scottish legislation has not explicitly set out
children’s rights and, for example, the Children (Scotland) Act 1995, a core instrument
in the statutory framework regulating both private and public child law matters, is
predominantly about the rights and responsibilities of parents and local authorities, with the
exception of the best interests of welfare rights and the right of the child to have his/her
views sought which are already embedded in Scottish law.45 Furthermore, it is the policy of
the Scottish Government to ‘reflect the provisions of the Convention wherever possible in
the development of policy and legislation’.46 For example, policies such as GIRFEC are

44 UN CRC Concluding Observations on the UK in 2002, CRC/C/15/Add.188, in 2008 CRC/C/GBR/CO/4 and in 2012
CRC/C/COK/CO/1.
45 See for example the Children (Scotland) Act 1995, Regulation of Care (Scotland) Act 2001, Protection of
Children (Scotland) Act 2003, Education (Additional Support for Learning) (Scotland) Act 2004 plus amendments
and the Children and Young People (Scotland) 2014.
46 The Scottish Government, (2007) A Report on the implementation of the UN Convention on the Rights of the



Country Report on Scotland for the Study on Member States’ Policies for Children with Disabilities
_________________________________________________________________

22

underpinned by provisions of the CRC which places the child at the centre, ‘allowing them
to participate in all decisions that affect their lives’.47

The CRC has been cited in a number of cases in Scottish courts, both civil and criminal.48

Furthermore, the Children’s Hearings (Scotland) Act 2011 and Children and Young People
(Scotland) Act 2014, certainly recognise the rights of children. However, it has to be noted
that the provisions on children’s rights in the 2014 Act are undoubtedly weaker than
initially proposed in the 2011 consultation, and even in previous legislation, e.g. the
Scotland Act 1998.49 For example, section 1 of the 2014 Act, merely requires Ministers to
‘keep under consideration any steps… which would or might secure better or further effect
in Scotland of the UNCRC requirements’, which the SHRC has stated ‘represents a lesser
obligation than that already placed on Scottish Ministers under the Scotland Act 1998 to
‘observe and implement’ international obligations’.50

The UK ratified the CRPD in 2009. However, the UK Government placed a number of
restrictions on its CRPD obligations and has not yet fully incorporated the Convention.
With regards to reserved matters, the UK Government has reported to the Committee on
the Rights of People with disabilities, that although the Convention is not legally binding in
the UK, it is given effect through existing equality and human rights legislation and new
initiatives such as the ‘National Personal Budget,’ which enables ‘disabled people to live
more independent lives’.51 However, when the Joint Committee on Human Rights (JCHR)
reviewed the UK’s implementation of the Right of Disabled People to Independent Living,
the Committee found that recent reforms to benefits and services risked ‘leaving disabled
people without the support they need to live independently’,52 and criticised the
Government for not conducting an assessment of the cumulative impact of the
reforms on disabled people.53

With regards to devolved powers, Scotland launched some disability-related strategies in
2013, such as the learning disability strategy ‘The Keys to Life’, which was developed with
COSLA,54 and places a strong focus on ensuring that professionals can better meet the
needs of people with learning disabilities.55 The strategy was welcomed by the Scottish
Consortium for Learning Disability. However, at the same time, they were disappointed that
it failed to ‘talk in detail about the rights in the UNCRPD and how to make them real’.56

More specific to children, is the Scottish Government’s review of disabled children’s
services in 2011, which led to the commissioning of research aimed at developing an

Child in Scotland 1999-2007.
47 The Scottish Government (2012) Do the Right Thing: Progress Report 2012:
http://www.scotland.gov.uk/Resource/0039/00392997.pdf (last accessed 1 September 2014), 6.
48 See for example HM Advocate v P 2001 SLT 924, White v White 2001 S.C.L.R. 607, and C v McM 2005 Fam LR
36.
49 Scottish Government (2011), Consultation on Rights of Children and Young People Bill.
50 SHRC (2013), Children and Young People (Scotland) Bill: Written Evidence to the Education and Culture
Committee, 3.
51 Initial report of state parties under article 35 of the CRPD, (2011) United Kingdom of Great Britain and Northern
Ireland, CRPD/C/GBR/1, para.5
52 Human Rights Joint Committee, Twenty Third Report, (2012) Implementation of the Right of Disabled People to
Independent Living, available at:
http://www.publications.parliament.uk/pa/jt201012/jtselect/jtrights/257/257.pdf (last accessed 4 September
2014).
53 Ibid.
54 Convention of Scottish Local Authorities, See section 2.2.2.
55 See http://www.scotland.gov.uk/News/Releases/2013/06/learningdisabilities13062013.
56 Scottish Consortium for Learning Disability, Parallel Report to the UN Committee on the Rights of Persons with
Disabilities on the Progress of Implementation of the UNCRPD in the UK, available at:
http://www.scld.org.uk/sites/default/files/parallel_report.pdf (last accessed 10 September 2014), para.47.
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Outcomes Model57 for disabled children and young people, and the implementation of
disability-specific child protection guidance for professionals.58

3.1.1. Best interests of the child (Art. 3 CRC; Art. 7 CRPD)
Legislation in Scotland does not expressly incorporate the ‘best interests’ principle. Instead,
the preferred wording in Scottish law is that of the ‘welfare of the child’. Despite this
fact, there is no sharp legal distinction between the two concepts. Art. 3 of the CRC has a
wider remit than the welfare principle, in that it includes all actions concerning children and
not only their living conditions. However, the ‘paramountcy’ threshold found in the Children
(Scotland) Act, 1995, is a more far-reaching standard than the ‘primary consideration’ set
out in Art. 3. The 1995 Act, therefore, imposes an active duty on the courts to consider
the child's welfare as paramount in determining questions relating to the upbringing of a
child – whether that is a private law matter, e.g. with whom the child should live following
family breakdown, or a public law matter relating to institutional care proceedings.

The paramountcy of the child’s welfare is also expressed in the Adoption and Children
(Scotland) Act 2007 but, due to the permanent nature of the decision being taken, this
requires the court to contemplate the child’s welfare throughout childhood and possibly into
adulthood, depending on the order sought. However, what is rather disappointing is the
absence of a clear declaration in the Children and Young People (Scotland) Act 2014 and,
particularly, in Section 19, requiring public bodies to give paramount consideration to
children’s welfare when exercising its functions.59 Equally disappointing is the fact that the
Government’s promise to give ‘Child Rights Impact Assessments’ (CRIA) statutory footing
did not materialise.60 Instead, the 2014 Act places a general duty on local authorities when
exercising a function to support, safeguard and promote the wellbeing of a child or young
person.

Wellbeing is a new legal concept and so this principle has yet to be tested before the
courts. Proposals for the development of guidance61 to support the GIRFEC provisions in the
Children and Young People (Scotland) Act, state that when authorities are exercising a
function, they must assess the wellbeing of the child by reference to the GIRFEC indicators
Safe, Healthy, Achieving, Nurtured, Active, Respected, Responsible, and Included.62 A
relevant criticism of this approach is that supporting guidance does not provide any
reference as to how the indicators apply to disabled children. For example, Kirsten Stalker
and Lio Moscardini highlight the difficulty in assessing what ‘healthy’ means ‘for a child with
a life limiting medical condition’ or ‘achieving’ means ‘for a child with complex multiple
impairment’.63

In contrast ‘Welfare,’ which can include physical, emotional or educational aspects of a
child’s life, and ‘Paramountcy’ are well established in Scottish case law. At first glance,

57 The Scottish Government (2013), Developing an Outcomes Model for Disabled Children and Young People in
Scotland, Scottish Government Social Research.
58 The Scottish Government (2014), National Guidance for Child Protection in Scotland, Additional Notes for
Practitioners: Protecting disabled children from abuse and neglect.
59 Professor Kenneth McK. Norrie, General Comment to the Education and Culture Committee Children and Young
People (Scotland) Bill (2013), available at:
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20
(Scotland)%20Bill/NorrieProfKennethMcK.pdf (last accessed 15 September 2014), para.10.
60 The Scottish Government (2012) Do the Right Thing: Progress Report 2012, available at:
http://www.scotland.gov.uk/Resource/0039/00392997.pdf (last accessed 1 September 2014), 12.
61 http://www.scotland.gov.uk/Publications/2014/04/5745/1.
62 Section 95 and 96 of the Children and Young People (Scotland) Act 2014.
63 Kirsten Stalker and Lio Moscardini, (2012) A report to Scotland’s Commissioner for Children and Young People:
A critical review and analysis of current research and policy relating to disabled children and young people in
Scotland, 15.
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‘wellbeing’ and ‘welfare’ appear very similar. However, the ‘welfare’ test applies to
provisions where the state can interfere in family life, such as imposing an order in respect
of the child, whereas the ‘wellbeing’ provision ‘is not about compulsory intervention but
about seeking to avoid the need for compulsory intervention’.64 For example, in the case of
permanent removal of the child, such as by adoption, the Supreme Court dispensed of a
parents consent due to the fact that the ‘welfare’ of the child demands it.65

There has been resistance to having a ‘welfare checklist’, i.e. a legislative list of criteria
to take into account. However, in Treasure v McGrath,66 Sheriff Morrison indicated that, in
determining the bests interests of the child, the court will have regard to: the degree of
commitment by the applicant to the child and the attachment between the applicant and
the child; the importance of that commitment and attachment to the child’s welfare; the
reasons of the applicant in applying for the order; whether or not the applicant has taken
account of the child’s views; any need to protect the child; whether it is better for the child
that the order be made than that no order should be made. In addition, this ‘must be
examined from the point of view of the child’.67

There is no general presumption in favour of continued contact with a parent – the
decision of the court will instead depend on its analysis of all the factors which bear on how
the welfare of the child is determined.68 Indeed, in the recent case of KA v KC69, the judge
allowed the appeal against the Sheriff’s decision to proceed with contact on the basis that
he had failed: 1) to appraise factual material dealing with the welfare of the child; 2), to
put forward any cogent articulation as to why on the facts contact should be attempted.

Due to Scotland’s distinctive Children’s Hearings System, the welfare of the child is
also the paramount concern of the children’s Panel when deciding whether or not to make a
supervision order, irrespective of whether the child was referred to a children’s reporter on
welfare or offence grounds. There is one exception to this principle, and this is where a
child may have committed a serious offence and the children’s hearing considers that, for
the purposes of protecting members of the public from serious harm, the welfare of the
child will become a primary consideration as opposed to the paramount one.70

3.1.2. Non-discrimination (Art. 2 CRC; Arts. 3 and 5 CRPD)
Equality and human rights are matters reserved to the UK Parliament, provisions for non-
discrimination found in the Equality Act 2010 are therefore applicable in Scotland as well
as in England and Wales. The Act applies to adults and children alike and identifies age,
disability and sex (amongst others) as protected characteristics, and makes it unlawful to
directly or indirectly discriminate against, harass or victimise a person (including a child)
when providing a service (which includes the provision of goods or facilities), when
exercising a public function; or in employment or education.71

The 2010 Act also places a new duty on certain public bodies to consider socio-economic
disadvantage when making strategic decisions about how to exercise their functions. In
addition, it creates the public sector equality duty, which requires listed public bodies to

64 Professor Kenneth McK. Norrie, General Comment to the Education and Culture Committee Children and Young
People (Scotland) Bill (2013), para.18.
65 See ANS & Anor v ML (AP)(Scotland) [2012] UKSC 30.
66 2006 Fam. L.R. 100.
67 Sanderson v McManus 1997 SLT 629, as per Lord Hope, 635.
68 Ibid.
69 Glasgow, 10 April 2014, F326/11 available at: https://www.scotcourts.gov.uk/opinions/F326_11.html (last
accessed 15 September 2014).
70 Section 26 of the Children’s Hearings Act 2011.
71 See part 3 – 8 of the Equality Act 2010.
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have due regard to the need to eliminate conducts which the Act prohibits. This duty also
requires authorities to advance equality of opportunity and foster good relations between
persons who share relevant protected characteristics and those who do not.72 Moreover,
subsection (6) of the 2010 Act makes clear that, in order to comply with this duty, the
public body might require treating disabled people more favourably than non-disabled
people by utilising the positive action provisions.73

Furthermore, the Act imposes a duty on service providers to make reasonable
adjustments for disabled people (including children) so that they are not placed at a
substantial disadvantage to non-disabled people – unless doing so would involve a
disproportionate burden. This is a three pronged requirement:

1. possible requirement from a service provider to alter a current policy, criterion or
practice;74

2. make changes to overcome barriers created by physical features;
3. provide auxiliary aids and services.75

The physical features element does not apply to schools in Scotland. Instead, the duty to
plan better access for disabled pupils is applied through the Education (Disability
Strategies and Pupils’ Educational Records) (Scotland) Act 2002.

In deciding whether an adjustment is reasonable, the courts are likely to consider its
practicality, the cost, the organisation’s size, resources and the availability of financial
support.76 The Tribunals (ASNTS) can consider a claim from a parent or carer with parental
responsibility or from the child, provided he or she has capacity. All children in Scotland
over 12 are presumed to have the capacity to bring their own claim, however this does not
prevent a child of a younger age from making their own claim if they have the capacity to
do so.77

Legal action can generally be taken against public bodies and service providers in the
Sheriff Court for disability discrimination contrary to the Equality Act 2010 (including in the
form of failure to make reasonable adjustments). From 2011, the Additional Support
Needs Tribunals for Scotland (ASNTS) (established by the 2004 Education (Additional
Support for Learning) (Scotland) Act) considers claims for disability discrimination
brought by parents or children against the responsible body of a school.

72 See para.479 of the Act’s accompanying Explanatory Notes, available at:
http://www.legislation.gov.uk/ukpga/2010/15/notes/division/3/11/1, (last accessed 8 August 2014).
73 Ibid para.482.
74 Section 20 (3).
75 Section 20 (9) (a) – (c).
76 See http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/work-place-
adjustments/what-is-meant-by-reasonable (last accessed 2 September 2014).
77 A USER’S GUIDE TO DISABILITY DISCRIMINATION CLAIMS AT THE ADDITIONAL SUPPORT NEEDS TRIBUNALS
FOR SCOTLAND, available at:
http://www.asntscotland.gov.uk/asnts/files/Disability%20Discrimination%20Guide%2027%2003%2012%20Email
%20and%20lunch%20updated%20Conciliation%20removed.pdf (last accessed 16 January 2015).
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3.1.3. Evolving capacities of the child (Art. 5 CRC and Art. 3 CRPD)78

The principle of evolving capacity is partially reflected differently in a number of Scottish
statutes. For example, although the Age of Majority (Scotland) Act 1969 sets the “age of
majority” at 18, this has little practical effect because the 1991 Legal Capacity (Scotland)
Act states that a person under the age of 16 shall have capacity to instruct a solicitor, and
a child over 12 years of age, who has testamentary powers, may consent to medical
treatment and can object to an adoption order.79 In addition, the 1995 Children Act makes
it clear that parental rights and responsibilities cease when the child attains the age of 16.
An education authority also has a duty to seek and take account of the views of the child,
unless satisfied that the child lacks capacity to express a view.80

Section 6 of the 1995 Children Act also requires Scottish parents, when reaching any major
decisions involving the child’s upbringing, to have regard, so far as is practicable, to the
views of the child concerned. The imposition of a duty on parents was prompted by the
Scottish Law Commission’s view that such a provision would emphasise ‘that the child is a
person in his or her own right and that his or her views should be considered’.81 In addition,
a children’s panel and the court must take into account of the child’s age and maturity,
when deciding whether or not to give a child an opportunity to express his or her views
during the proceedings.82

3.1.4. The right to be heard/to participate (Art. 12 CRC; Arts. 7 and 30 CRPD)
The details for applying this right in connection with children’s hearings are contained
within Rule 15 of the Children’s Hearings (Scotland) Rules 1996 (CHR) which
specifies that ‘the children's hearing shall not make any decision or take any action… unless
an opportunity has been given for the views of the child to be obtained or heard and… they
have had regard to such views as they may have expressed’. Provision is also made in
section 122 of the Children’s Hearings Act 2011, for the use of children’s advocacy
services within a children’s hearing to support a child in relation to their ‘involvement in a
children’s hearing’. By virtue of section 11 of the Vulnerable Witnesses (Scotland) Act
2004, a person under the age of 16 is also considered a ‘vulnerable witness’ and,
therefore, various ‘special measures,’ such as the use of a live television link or the use of a
supporter, can be used to help a child to give evidence.

Recent legal developments within Scotland have focused increasingly on the voice of the
child, and mechanisms to promote child participation. For instance, in considering
whether or not to make an order – and what order to make, whether in relation to private
or public child law matters, the court taking account of the child’s age and maturity,
should, so far as practicable, give him or her an opportunity to express his or her views and
have regard to such views as he or she may express.83 The leading Scottish case on the
views of a child in the decision-making process is Shields v Shields.84 In that case, the
mother, with whom the child lived, wished to move to Australia, so she applied to the
Sheriff Court for residence and a specific issue order, which was opposed by the father.

78 The concept of evolving capacities of the child establishes that as children acquire enhanced competencies and
experience, there is a reduced need for direction and a greater capacity for the children to take responsibility for
decisions affecting their lives. In light of the CRC, the concept of evolving capacities of the child entails that
parents (or persons legally responsible) should have the right and the duty to provide, in a manner consistent with
the evolving capacities of the child, appropriate guidance in the exercise by the child of his/her rights. See the
overview project report for a more detail description of the concept.
79 Section 84 of the Adoption and Children (Scotland) Act 2007.
80 Section 12 of the Children (Scotland) Act 1995.
81 The Scottish Law Commission, (1992) Report on Family Law, paras.2.63-2.65.
82 See for example sections 11 and 16 of the Children (Scotland) Act 1995.
83 See for example sections 11 and 16 of the Children (Scotland) Act 1995.
84 2002 S.C. 246, available at: http://www.bailii.org/scot/cases/ScotCS/2002/342.html.
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At no point, during the proceedings in the Sheriff Court, was the question of ascertaining
the child’s views raised – he was 7½ at the start of the proceedings and, by the time the
case reached court, he was 9 years old. On appeal to the Sheriff Principal, Counsel for the
appellant argued that the Sheriff had erred in law for not giving the child the opportunity to
make his views known. The Sheriff Principal rejected this argument85 but the Court of
Session disagreed with him. In their opinion, ‘practicability’ is the only proper and relevant
test for giving the child an opportunity to make known his or her views, so, even if the child
is of a young age or has a disability, courts should obtain the child’s view, ‘through the
agency of, for example, a private individual… or perhaps by a child psychologist.’86 The
question therefore becomes how rather than whether or not a child’s view should be
sought.

Indeed, in Fairbairn v Fairbairn,87 the Sheriff took the view that the court was not
prevented from seeking the views of children under 12, and sought the views of children
aged 7 and 5, by appointing a curator ad litem. It follows, therefore, that the age or
maturity of the child will not operate as a barrier to the child expressing a view.

In addition to age and maturity, other factors also affect the weight given by the court to
a child’s views. For instance, the welfare of the child is still the paramount
consideration of the court and a child’s view will always be subordinate to the welfare
principle. For example in H v H88, an 11½ year old boy with attention deficit disorder,
Asperger’s syndrome, and Tourette’s syndrome, expressed unequivocal views opposed to
contact with his father. However, the deciding factor for the court was not the boy’s view,
rather it was professional evidence to the effect that enforced contact was likely to have an
adverse effect upon his behavioural problems. Furthermore, in Perendes v Sim89, despite
the fact that children aged 10 and 11 gave clear evidence to the effect that they did not
wish to see their father, the judge formed the view that their views were largely the
product of their mother’s determination to cut their father out of their lives and
subsequently accorded them ‘limited weight’.

There are also various means by which a child’s views may be communicated, for
instance, regarding applications made under section 11 of the 1995 Children Act, a child
may express his or her views in writing via the Form F9, and in children’s hearings by
means of the ‘All About Me’ form.90 Children may give their views in person, by means of
an interview with the judge or sheriff, through legal representation or curator ad litem, or
by direct participation, such as giving evidence in a children’s hearing, at which they have a
right to attend. However, the courts have discretion to determine what method is most
appropriate. The sheriff could therefore refuse to speak directly with the child, if for
example, the child had already submitted their clear view on a F9 form.91

The Education (Additional Support for Learning) (Scotland) Act 2004 also imposes a duty
on education authorities and schools to ascertain the views of the child during
assessment and review processes. However, there is little evidence available to determine
whether or not this is happening in practice.

85 Ibid, para.4.
86 Ibid, para.11.
87 1998 G.W.D. 23-1149.
88 2000 Fam. L.R. 73.
89 1998 S.L.T. 1382.
90 See http://www.scra.gov.uk/cms_resources/Children All About Me Electronic Form1.pdf.
91 See for example C v M 2012 G.W.D. 9-170.
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While the factor age has to be considered relative, a review of services for disabled children
concluded that, despite some advances in recent years, there is a long way to go before the
national priorities set out under GIRFEC will be realised for children with disabilities. The
report highlighted that children and young people with disabilities face considerable
additional barriers, highlighting in particular the need to pay better attention to children’s
views, and recommended that service planners and providers need to ‘tap-in’ more
systematically, and in a more varied range of ways, to the way young people view the
routes they take through life and the barriers they have to face or envisage.92

3.1.5. Freedom from violence (Art. 19 CRC; Art. 16 CRPD) and its implementation
Despite the fact that Scotland is said to be ‘leading the way on developing a preventative
approach to child protection’,93 the National Society for the Prevention of Cruelty to
Children (NSPCC)’s recent report ‘How Safe are our Children’ indicated that police in
Scotland recorded over 9000 crimes against children under 18 years of age in the period
2012-13.94 This figure, which is disaggregated further according to types of offences,
indicates that Scotland has the highest rate of child victims in the UK. For example, the
child homicide rate is 6.9 per million in Scotland compared to 5 per million of under 16s in
England and Wales. There were also 3,369 recorded sexual offences against children and
Scotland has a higher rate of child cruelty and neglect than the rest of the UK.95 However,
it must be noted that due to differences in the way data is collected, not all data is
comparable across the four jurisdictions in the UK, for instance, child homicide rates in
England and Wales only counts children who are 15 years and younger, whereas in
Scotland data includes 16 and 17 year-olds.96

International research also shows that disabled children are three times more likely to
experience abuse than non-disabled children.97 The key reasons for this are thought to
be: ‘a lack of awareness of risk; indicators of abuse being mistakenly attributed to a child’s
impairment; lack of effective communication with disabled children and their families; a
reluctance to believe that disabled children are abused;… and dependency on a number of
carers for personal assistance’.98

Furthermore, the SWIA report ‘Improving Social Work in Scotland’ noted that ‘children with
disabilities had some of the poorest quality assessments of needs,’99 acknowledging
that this is an area that needs improvement. In the last few years the Scottish Government

92 The Scottish Government, (2011) Report of the National Review of Services for Disabled Children, 20.
93 See comments of Matt Forde, Head of NSPCC services Scotland, available at:
http://news.stv.tv/scotland/221885-3000-sexual-offences-against-children-recorded-last-year-according-to-
nspcc/ (last accessed 28 September 2013).
94 NSPCC, (2014) ‘How Safe are our Children’ available at:
http://www.nspcc.org.uk/globalassets/documents/research-reports/how-safe-children-2014-report.pdf (last
accessed 5 February 2015).
95 Ibid, 20, 22, 30 and 37
96 Ibid, 20
97 See for example Sullivan, P.M.; Vernon, M. and Scanlan, J.M. (1987) “Sexual abuse of deaf youth”, American
Annals of the Deaf, 3: 25–62; National Working Group on Child Protection and Disability (2003) “It doesn’t happen
to disabled children”, Child protection and disabled children, London: NSPCC; Spencer, N.; Devereux, E.; Wallace,
A.; Sundrum, R.; Shenoy, M;, Bacchus, C. and Logan, S. (2005) “Disabling conditions and registration for child
abuse and neglect: A population based study”, Paediatrics 116: 609–13; and Fisher, M.H.; Hodapp, R.M. and
Dykens, E.M. (2008) “Child abuse among children with disabilities: What we know and what we need to know” in
International Review of Research in Mental Retardation 35: 251–89.
98 NSPCC, (2014) ‘How Safe are our Children’ available at:
http://www.nspcc.org.uk/Inform/research/findings/howsafe/how-safe-2014-report_wdf101938.pdf (last accessed
28 September 2014), 10.
99 The Scottish Government (2010) A report on SWIA's Performance Inspection Programme 2005-09 available at:
http://www.scotland.gov.uk/Publications/2010/03/24113359/0 (last accessed 28 September 2014).
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has therefore implemented new legislation, guidance100, and an educational and training
toolkit for key professionals101, relating to child protection issues and improving outcomes
for disabled children.

For instance, the Children and Young People (Scotland) Act 2014 introduced the role
of the “Named Person”, a local authority professional with lead responsibility for the Child’s
Plan, and when dealing with child protection interventions which require coordinated
responses by multiple service providers, to enable him/her to address the concerns about
the wellbeing of a child or young person.102 In addition, the legal duty to investigate and
report issues relating to child protection is found in the Police and Fire Reform (Scotland)
Act 2012, which provides the mandate for police officers; and the Children’s Hearings
(Scotland) Act 2011, which sets out the duties and powers of local authorities and courts to
refer all children who may be in need of compulsory measures of supervision to the
Scottish Children’s Reporters Administration.103

The Children (Scotland) Act 1995 remains one of the primary pieces of legislation
providing the range and scope of local authority intervention in the lives of children,
including the duty to find a suitable carer for a child and keep that placement under regular
review.104 The Social Work (Scotland) Act 1968, as amended, also provides the primary
mandate for social work intervention in Scotland. The Local Government in Scotland Act
2003 contains details of the duty on local authorities to establish and maintain a process of
community planning, which includes the scope for developing Child Protection Committees.

The Protection of Children (Scotland) Act 2003 establishes the Disqualified from
Working with Children List (DWCL) and introduces a new offence for an organisation to
offer work in a childcare position to an individual who is on the DWCL. The Protection of
Vulnerable Groups (Scotland) Act 2007 also provides the framework for an improved
vetting and barring scheme for those working with vulnerable groups.

A significant change is the addition of a new ground for referral to a children’s hearing
found in section 67(f) of the Children’s Hearings (Scotland) Act 2011, where ‘the child
has or is likely to have a close connection with a person who has carried out domestic
abuse’. Furthermore, the definition of abuse includes ‘violence, harassment, threatening
conduct and any other conduct giving rise, or likely to give rise, to physical or mental
injury, fear, alarm or distress’.105

In addition, by virtue of amendments to the Children (Scotland) Act 1995 and the
Family Law (Scotland) Act 2006, section 11 now includes specific reference to ‘abuse’,
which means that when a court or children’s panel determines the ‘welfare of the child’,
they shall have regard to the need to protect the child from any abuse or risk of abuse. The
issue of abuse, in a section 11 application, was considered recently in S v J.106 In this case,
the young child lived with her mother in Scotland and she had had no direct contact with
her Iranian father who sought parental rights and responsibilities and a contact order. The

100 See for example the Scottish Government (2014) National Guidance for Child Protection in Scotland 2014 and
the Scottish Government (2014) National Guidance for Child Protection in Scotland 2014. Additional notes for
practitioners: protecting disabled children from abuse and neglect.
101 Available at: http://withscotland.org/resources/child-protection-and-disability-toolkit.
102 The Scottish Government (2014) National Guidance for Child Protection in Scotland 2014, para.50.
103 See sections 60-64 of the 2011 Act.
104 Regulation 10 of the Looked After Children (Scotland) Regulations 2009 and section 17(6) of the Children
(Scotland) Act 1995.
105 Section 11(7C) (a) of the Children (Scotland) Act 1995, as amended by the Family Act 2006.
106 [2012] CSOH 49.
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judge concluded that the findings of abusive behaviour did not conclusively rule out direct
contact between the child and her father because ‘what risk there may be could be all but
eliminated by ensuring that contact takes place under supervision’. This judgement could
potentially impact negatively on children with disabilities, who may not be able to
communicate effectively that an estranged parent or a carer may have been abusive
towards them.

3.1.6. Right to family life (Art. 9 CRC; Art. 23(3) CRPD)
The right to family life in Scotland is enshrined in a variety of statutory provisions. For
instance, the Children (Scotland) Act 1995 requires public authorities to promote the
upbringing of children by their families107, so far as is consistent with the safeguarding
and promoting the child’s welfare. ‘Families’ refers to the person with parental responsibility
for the child. Furthermore, by virtue of s. 6 of the Human Rights Act 1998, public bodies,
when exercising their powers, must act in a way that is compatible with the rights set forth
in the ECHR which includes the right to a private and family life. However, Article 8 is a
qualified right, as such interferences can be justified where they have a legal basis,
pursue a legitimate aim, and are a proportionate means of achieving that aim.108

According to the Social Services Working Group, if a child is living away from home,
maintaining family contact has two important purposes: firstly to enhance the ‘wellbeing of
the child;’ and secondly, to increase the likelihood of, and smooth the way, for a child to
return home.109 The local authority, therefore, has a general duty,110 to direct contact and
to maintain personal relationships, which indicates a responsibility ‘not just to enable
contact to happen, but also to actively encourage and facilitate it’.111 Indeed, the local
authority must assess the child's need for contact with parents; family members; and
anyone who has played a significant role in the child's life.112

It is a general requirement for courts or children’s hearings to consider provision for contact
and specific contact arrangements when making orders under the 1995 Act –
including child assessment orders; child protection orders; supervision requirements with a
condition that the child lives away from home; and private law orders under section 11.
Permanence Orders may also include ancillary provisions about any contact condition to be
attached, which could include the right of birth parents and others to go back to court to
ask to have ancillary provisions varied.113 It is important to note, however, that the general
requirement to facilitate contact is a qualified duty, because the paramount concern is still
the welfare of the child.

107 Section 22 (1) (b) of the Children (Scotland) Act 1995.
108 Article 8 (2) ECHR.
109 Scottish Office, Social Work Services Group 1997, 9.
110 Section 17(1)(c) Children (Scotland) Act 1995.
111 Scottish Office, Social Work Services Group 1997, 8.
112 Regulation 4(3) and (4) of the The Looked After Children (Scotland) Regulations 2009.
113 Article 15 of the Adoption and Children (Scotland) Act 2007 (Commencement No. 4, Transitional and Savings
Provisions) Order 2009.
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3.1.7. Right to assistance (Art. 23 CRC; Arts. 23(5), 26 and 28 CRPD)
In Scotland, every relevant agency, in the exercise of its functions, is required to safeguard
and promote the welfare of children who are in need (including disabled children) by
providing a range and level of services appropriate to the child’s needs.114 When a local
authority provides services to children who are disabled or affected by disability, it is a
requirement that those services should be designed to minimise the adverse effect
of the child's disability and enhance the child's opportunity to lead as normal a life as
possible.115

The local authority has a duty to carry out an assessment of the child and, when
carrying out an assessment, the 1995 Act requires the local authority to decide whether
there is a need to provide or arrange additional help and support for the carer in caring for
a disabled child. The Children and Young People (Scotland) Act 2014 requires a lead
professional, most probably within social work services, to make arrangements with local
education departments, Health Boards and NHS Trusts and primary care teams, for sharing
information in the light of the requirements for collaboration under the Act.

The Children (Scotland) Act 1995 Regulations and Guidance also state that,
whichever agency has first contact with a disabled child, whether social work, education or
health, that agency should begin to talk with the child's family about other local
assessment processes and how to obtain access to the service providers deemed helpful.116

The authority is also required to seek the views of the disabled child and his or her family
when putting-in-place provision for support, which includes providing auxiliary aids to
assist a child with complex needs or communication difficulties. In addition, authorities
are required to provide information and advice on disabilities, local services, entitlement to
welfare benefits, counselling, general support with parenting, occupational, and social,
cultural and recreational activities.117

When providing support and services to families with disabled children, local authorities
should make every effort to ensure that children can attend a local mainstream
school or local special school, and arrangements for the safe administration of
medicines in schools should be developed in conjunction with local providers of school
health services. In addition, the Education (Additional Support for Learning)(Scotland) Act
2004 requires education authorities to carry out an assessment; make provision for; keep
under review; the individual support needs of the child so that they can achieve their full
potential. A right of disabled children to assistance can also be found in the Equality Act
2010 requirement to provide reasonable adjustment relating to the removal of
accessibility barriers.

Financial assistance is also available through a variety of welfare benefits including
Disability Living Allowance (DLA), which is a non-means-tested benefit with care and
mobility elements. There has been a controversial overhaul of the benefit system – a
matter reserved to Westminster. The overhaul can be attributed to political considerations
and also to austerity measures. The DLA has been replaced with the Personal
Independent Payment (PIP), which introduces new face-to-face assessments and regular
reviews of a person’s medical condition. The introduction of the bedroom tax, which
impacts disproportionately on people with disabilities, has also attracted considerable

114 Section 22 (1) the Children (Scotland) Act 1995.
115 Section 23 the Children (Scotland) Act 1995.
116 Scotland's Children - The Children (Scotland) Act 1995 Regulations and Guidance: Volume 1 Support and
Protection for Children and Their Families, Chapter 6.
117 Ibid.
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media attention.

Local authorities are required to establish local procedures for considering complaints
about the discharge of any of their social work functions, including those for child care
services.118 The Care Inspectorate is the independent regulator of care, social work and
child protection services in Scotland, tasked with inspecting care in residential homes, in
the community and in the home. It also regulates a wide range of service providers,
including businesses, charities, voluntary organisations, hospital treatment and mental
health services. The Inspectorate works in partnership with various stakeholders such as
Education Scotland, COSLA, Scottish Care and Scottish Social Services assessing the
quality of services and recommending change.

3.1.8. The right to inclusive education (Art. 28 CRC; Art. 24 CRPD) and its
implementation

The UK Government has placed two restrictions119 on the right to ‘inclusive
education’ found in Art.24 of the CRPD. The first one is an Interpretative Declaration
which states that the UK is ‘committed to continuing to develop an inclusive system where
parents of disabled children have increasing access to mainstream schools’ while this
system includes ‘mainstream and special schools’.120 Secondly, the UK has in place a
reservation, which specifies that, although parents of disabled children still have the same
opportunity as other parents to state a school preference, the Government reserves ‘the
right for disabled children to be educated outside their local community where more
appropriate education provision is available’.121

This stance has been criticised by the United Nations Association – UK (UNA-UK) for two
reasons. Firstly, because it was considered unnecessary as the UK’s concerns could have
been adequately addressed through interpretive declarations; secondly, and perhaps more
importantly, it ‘impacts negatively on the mainstreaming of disability rights’.122 As
reservations made in respect of international treaties are a matter reserved to the UK
Government, the Scottish Government cannot withdraw or amend them. However,
education is a devolved issue and the Scottish Government can, as a matter of policy, act
in devolved areas as if the reservation did not exist.123

Indeed, there is a presumption of mainstream education for all children in Scotland as
found in the Standards in Scotland’s Schools Act 2000, and education authorities are
also required to discuss, with health and other agencies, how their services can be
provided, wherever possible, within mainstream schools. There is still a certain set of
circumstances, that would be expected to arise only exceptionally, where a mainstream
school may not be appropriate. These are when the ‘specified mainstreaming school is
not suited to the age, ability or aptitude of the child; or it would be incompatible with the
provision of efficient education for the children with whom the child would be educated; or
it would result in unreasonable public expenditure being incurred’.124

118 Section 5B of the Social Work (Scotland) Act 1968 as amended by the NHS and Community Care Act 1990
119 Reservations made in respect of international treaties that are not directly implemented into domestic law can
still impact on the outcome of cases in a common law system like Scotland and the rest of the UK.
120 The Interpretative Declaration is available at:
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=iv-15&chapter=4&lang=en#EndDec,(last
accessed March 2015).
121 Ibid.
122 United Nations Association-UK, (2012) Submission on follow-up to the UK’s Universal Periodic Review 2012,
GEN (13-14) 021.
123 Section 53 of the Scotland Act 1998.
124 Section 15 (3) Standards in Scotland’s Schools etc. Act 2000.
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The Scottish Government maintains that equality and inclusion is ‘a strong feature of
Scottish education’.125 This is underpinned by the Equality Act 2010, which provides
protection against direct or indirect discrimination, harassment and victimisation by
education providers. Schools and education authorities have had a duty to provide
reasonable adjustments for disabled pupils since 2002126, which now includes a duty to
provide auxiliary aids and services for disabled pupils. The Equality Act’s duty, to make
reasonable adjustments to avoid substantial disadvantage to any disabled pupil, also
applies to school run extra-curricular activities, and not just the day to day curriculum,
as found in Pettigrew v South Lanarkshire Council – where the council had failed in its duty
by not providing additional support for a disabled pupil to enable his guitar lessons to
continue.127

In addition, responsible bodies are under a duty to prepare an accessibility strategy as
per s. 1 of the Education (Disability Strategies and Pupils' Educational Records) (Scotland)
Act 2002, which sets out the need for schools to adopt plans to ensure access for pupils
with disabilities to school buildings, the curriculum and information. Furthermore, the
Education (Additional Support for Learning) (Scotland) Act 2004, (as amended by the 2009
Act), places duties on education authorities, and other agencies, to provide additional
support to children and young people who have an additional support need which is causing
a barrier to their learning.

Education authorities and schools must make an assessment of the individual support
needs of all children and young people and, in doing so, they should endeavour to seek and
take account of the views of the child or young person. The local authority must also plan
and make appropriate provision for support, as well as keeping that support under
continued review. A review of the Act by Her Majesty’s Inspectorate of Education (HMIE)
indicated that it does ‘promote more effective approaches to addressing the needs of
children and young people with additional support needs’.128 However the HMIE also stated
that there was considerable scope to improve approaches, particularly in relation to ‘looked
after children’ and those ‘with mental health disorders or sensory impairments’.129

'The same as you?' A report reviewing the services for people with learning disabilities was
published by the Scottish Government in May 2000, which sought the views of people with
learning disabilities, family carers and people who plan and provide services and supports.
The report contained 29 recommendations relating to things that have to happen to make
the lives of people with learning disabilities better – including that ‘children and people with
learning disabilities and their families should be able to have a good life, like anyone
else’.130

125 The Scottish Government (2012) Supporting Children's and Young People's Learning: A report on progress of
implementation of the Education (Additional Support for Learning) (Scotland) Act 2004 (As Amended), available
at: http://www.scotland.gov.uk/Publications/2012/02/7679/3 (last accessed 15 September 2014), 3.
126 Originally under the Disability Discrimination Act 1995 and now under the Equality Act 2010.
127 Reported on the EHRC website: http://www.equalityhumanrights.com/about-us/devolved-authorities/the-
commission-in-scotland/scottish-news/press-releases-2013/scottish-pupil-wins-landmark-disability-discrimination-
tribunal (last accessed 20 September 2014).
128A report by HMIE to Scottish Ministers, (2010) Review of the Additional Support for Learning Act: Adding
Benefits for Learners, available at: https://www.educationscotland.gov.uk/Images/raslaabl_tcm4-638553.pdf (last
accessed 20 September 2014), 4.
129 Ibid.
130 http://www.scld.org.uk/about-scld.
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3.2. Specific issues faced by children with disabilities

3.2.1. Gender vulnerability
Scotland does not have specific legislation covering gender vulnerability. However, gender
is a protected characteristic within the Equality framework, which makes it unlawful to
discriminate against a person, whether directly or indirectly, on the grounds of their sex. A
review of Strategies to Address Gender Inequalities in Scottish Schools in 2006 highlighted
that schools rarely had written policies on gender equality.131 There is no specific
legislation in Scotland dealing with the vulnerability of girls with disabilities.

It has been reported that approximately one quarter of women in Scotland will experience
gender based violence in their lifetime. Furthermore, despite the fact that statistics in
2011-12 indicate that there were 59,847 incidents of domestic abuse reported, 81% were
female victims with a male perpetrator, the Scottish Government has not indicated how it
intends to address this issue.

Forced sterilisation has not been contested in the Scottish courts. However, the matter
has been addressed in the UK, albeit some years ago now, which has been subject to much
criticism. For example the 3rd Report on the Criminal Justice Bill (Scotland)132 refers to a
case concerning the sterilisation of a severely mentally-impaired 17-year-old girl, the
House of Lords ruled in favour of the medical intervention. In Scottish law, adults – those
aged 16 or over, are legally capable of making personal decisions for themselves and
managing their own affairs unless they lack capacity. The Adults with Incapacity
(Scotland) Act 2000, however, makes clear that adults must not be labelled as incapable
because of some other circumstance or condition; instead, the assessment of incapacity
must be made in relation to the specific matter or matters about which a decision or action
is required.

3.2.2. Children as vulnerable suspects
The UN Committee on the Rights of the Child has criticised the juvenile justice framework
in Scotland due to the fact that Scotland has the youngest age of criminal responsibility
in Europe: at 8 years old. In fact, a number of witnesses told the Committee that they
were very disappointed that the Bill did not include provisions to increase the age of
criminal responsibility to 12 in-line with the Scottish Government’s commitment in the
Progress Report 2012.133

Following the case of Cadder v HMA134, where rules under which the police in Scotland
could detain and question a suspect without the suspect having a right of access to legal
advice, breached the right to a fair trial – recognised in Article 6 of the European
Convention on Human Rights (ECHR) – Lord Carloway was tasked with reviewing the
criminal procedure in Scotland and, as part of that review, he considered the rights of
vulnerable child suspects. He noted that child suspects require extra protection when
under arrest, in detention, and during questioning, and argued that all suspects under 18
years of age should receive such protection. He therefore recommended that:

“There should be a general statutory provision that the best interests of the child
shall be a primary consideration in taking any decision regarding the arrest,

131 One Scotland, the Scottish Executive, (2006) Gender Equality: A Toolkit for Education Staff, available at:
http://www.scotland.gov.uk/resource/doc/196713/0052704.pdf (last accessed 20 September 2014).
132 [1988] CA 199.
133 3rd Report, 2014 (Session 4), Stage 1 Report on the Criminal Justice (Scotland) Bill, para.201-202.
134 Available at: http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0022_Judgment.pdf
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custody, interview and charging of a child; all children should have a right of access
to a parent or other responsible person if detained… and children under the age of
16 should not be able to waive their right of access to a solicitor.”135

Indeed, Driscoll – of the Child Law Centre - commented to the Committee reviewing the
Criminal Justice Bill 2014 that ‘young people often waive their right to a solicitor because
they do not understand the situation they are in, or they assume that having a lawyer
may suggest that they are guilty’.136

A large body of research, undertaken predominantly in England and Wales, highlights the
prevalence of learning difficulties amongst accused children. For example, Bailey reports
that a ‘quarter of children who offend have very low IQs of less than 70’,137 and
Chitsabesan found that ‘43% of children on community orders have emotional and mental
health needs’.138 In addition, Bryan reports that ‘60% of children who offend have
communication difficulties’.139 Despite this fact, very few support mechanisms exist to
help accused disabled children understand the nature of the charges or proceedings
against them. This lack of reasonable adjustment to criminal processes, to enable a
disabled child to participate effectively in the proceedings, could render the police and
courts in breach of their equality obligations. However, Scotland’s children’s hearings are
the primary forum for dealing with offending behaviour by children. This welfare approach,
which is non-adversarial and has the best interests of the child at the centre is, in itself, an
adjustment to the criminal process.

3.2.3. Other particular issues faced by children with disabilities in Scotland
Other issues highlighted by the research include:
The 1995 Act defined ‘Looked-after children’ as children looked-after when they are
provided with accommodation by a local authority,140 or subject to a supervision
requirement, a child protection order, or a child assessment order. Despite the fact that
local authorities have a range of statutory responsibilities for a child looked after by it –
such as safeguarding and promoting the child's welfare141 – looked-after young people tend
to leave school at younger ages than other young people. They also have lower levels of
educational qualification and are more likely to be NEET (Not in employment, education or
training). Moreover, official statistics indicate that 5% of children on child protection
registers were reported as having some form of disability and 81% of young people in
secure care accommodation, i.e. secure children’s homes, were recorded as having at least
one known disability – the most prevalent being social, emotional and behavioural
difficulties.142

It is reported that a large proportion of disabled children are living below the poverty line in
Scotland.143 Furthermore, Every Disabled Child Matters board member, Srabani Sen,
estimates that ‘it costs three times as much to support a disabled child than a non-disabled

135 SPICe briefing, page 24. Available at:
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_13-55.pdf\.
136 3rd Report, 2014 (Session 4), Stage 1 Report on the Criminal Justice (Scotland) Bill, para.192.
137 Bailey et al, (2005) Mental Health Needs and Effectiveness of Provision for Young Offenders in Custody and in
the Community. London, Youth Justice Board for England and Wales.
138 Chitsabesan et al, ‘Mental health needs of young offenders in custody and in the community’ The British Journal
of Psychiatry (2006) 534-540.
139 Bryan et al, ‘Language and communication difficulties in juvenile offenders’, Int J Lang Commun Disord. 2007
42(5):505-20.
140 Under section 25 of the 1995 Act.
141 Section 17 of the 1995 Act.
142 FSDC (2010) Setting the Scene, 9.
143 The Scottish Government (2010), Child Poverty in Scotland: A brief overview of the evidence, available at:
http://www.scotland.gov.uk/Resource/Doc/304557/0107230.pdf (last accessed 8 August 2014).
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child’.144 In addition, the policy of ‘austerity’ has resulted in cuts to vital services, and
welfare benefit reforms have meant that little progress has been made to alleviate the
devastating impact that poverty has on disabled children’s lives.

144 Srabani Sen, Every Disabled Child Matters board member and chief executive of Contact a Family, as reported
in The Guardian Joe Public Blog, 16 September 2011, available at:
http://www.theguardian.com/society/joepublic/2011/sep/16/cost-raising-child-with-disability (accessed 14
November 2014).



Policy Department C: Citizens' Rights and Constitutional Affairs
_________________________________________________________________

37

4. ASSESSMENT OF THE PRACTICAL IMPLEMENTATION OF
THE RIGHTS AND LEGAL PRINCIPLES

KEY FINDINGS

 Enforcement: a number of independent enforcement mechanisms exist including
Scotland’s Commissioner for Children and Young People, the Equality and Human
Rights Commission (Scotland), the Scottish Human Rights Commission and the Care
Inspectorate and the Children’s Hearing System.

 The main gap identified, in relation to the practical implementation, is the absence
of methods and mechanisms for assessing how well children with disabilities are
doing under current policies. This is particularly true in relation to the voice of the
child, inclusive education, access to recreational and sports services, transition
arrangements and quality assurance.

 Best practices to highlight are: 1) the whole system approach to planning child
rights issues and the recent move to measure wellbeing outcomes; 2) the
development of disability-related child protection guidance for professionals; 3)
Scotland’s welfare approach to dealing with children in trouble or at risk through the
Children’s Hearings System.

 Data concerns include: 1) a lack of good public data relating specifically to children
with disabilities and disaggregated data according to types of impairment; 2) a lack
of data measuring how policies work in practice; 3) the need for better coordination
of data collection between central and local government and of disability definition.

 Recommendations: 1) incorporating the CRC and CRPD into Scottish law; 2) more
effective coordination of the implementation of provisions of the CRC and the CRPD;
3) introduce effective monitoring systems to determine the reality of child
participation in practice; 4) increase monitoring and data collection for assessing
whether services are reaching children with disabilities; 5) awareness-raising and
training of professionals; 6) strengthening children’s rights with regards to inclusive
education and Additional Support Needs; 7) young people aged 16-17 who offend
should be dealt with in the children’s hearings system.

4.1. Enforcement and reporting mechanisms

A range of mechanisms and procedures exist in relation to the enforcement of legal
standards concerning the rights of children with disabilities in Scotland. Many of these do
not involve (at least in the first instance) recourse to the justice system. However, for
issues relating to education, living arrangements and criminal law in particular, as will be
discussed toward the end of this section, courts and tribunals play an important role.

As mentioned in Section 2.2.2., Scotland’s Commissioner for Children and Young
People, who is responsible for safeguarding and promoting the rights and best interests of
children, has now some investigative powers. Prior to the 2014 Act, the Commissioner
could only investigate general problems or concerns. However, from April 2016 onward,
s/he will have the power to carry out investigations into specific individual complaints
concerning whether or not, and to what extent, a service provider has had regard to the
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rights, interests and views of children and young people in making decisions, or taking
actions, that affect those children and young people.145 The Commissioner has the power to
carry out investigations of its own initiative, s/he may also investigate complaints directly
from children (with capacity) and by parents or carers. The Commissioner for Children and
Young People (Scotland) Act 2003 also requires the Commissioner to have regard to
relevant provisions of the CRC.

The Equality and Human Rights Commission in Scotland has a number of powers
relating to the enforcement of anti-discrimination legislation. Its remit is to protect equality
and human rights; to monitor the effectiveness of equality and human rights enactments;
and to promote equality and diversity across the nine "protected" characteristics – including
disability. The Equality Act 2006 sets out the Commission’s powers aimed at ensuring
that individuals, service providers, and businesses comply with equality laws. These powers
include supporting individual cases; conducting inquiries and investigations; providing
information, advice, guidance and training; encouraging good practice; and raising general
public awareness and understanding. However, the ECHR webpage recommends that
children with disabilities should contact the Commissioner for Children and Young People if
they encounter any problems.146

The EHRC Scotland works closely with the Scottish Human Rights Commission, an
independent public body, with a broad remit to protect and promote human rights for
everyone in Scotland. This body has no power to hear or bring individual complaints –
although it may provide interventions in judicial proceedings.

The Care Inspectorate is the independent scrutiny and improvement body for care
services in Scotland. The Inspectorate regulates and inspects local authority care, social
work and child protection services in partnership with various stakeholders such as
Education Scotland, COSLA, Scottish Care, and the Scottish Social Services Council. They
make sure that service users, including children with disabilities, receive high quality care
and ensure that services promote and protect their rights. The Public Services Reform
(Scotland) Act 2010 also places the Inspectorate under a number of duties, including
duties to make arrangements which will secure continuous improvement in user focus; and
to cooperate with other specified scrutiny bodies.

Every local authority is required to establish a procedure for considering representations
or complaints about social work functions that may be made by the child, his or her
parents, anyone else with parental responsibility, or any person who has a legitimate
interest in the child's welfare.147 Social work departments are further required to provide
children and young people, and their families, with information about how to make a
complaint.148 In addition, the Scottish Public Services Ombudsman (SPSO) is
responsible for investigating complaints against local authorities and other public
organisations in respect of social work care and NHS services, including child protection and
services for disabled children. The SPSO can only intervene once the formal complaints
procedure of the organisation concerned has been completed.
Disability discrimination claims (including for failures to provide reasonable adjustments)

145 Section 5 (2) (a) and (b) of the Children and Young People (Scotland) Act 2014.
146 See http://www.equalityhumanrights.com/private-and-public-sector-guidance/public-sector-providers/human-
rights-guidance/a-guide-to-the-un-disability-convention/part-3-making-rights-a-reality/how-do-i-make-a-
complaint-about-a-violation-of-the-convention, (accessed 4 January 2015).
147 Section 5B of the Social Work (Scotland) Act 1968.
148 The Children (Scotland) Act 1995 Regulations and Guidance, Volume 1, Support and Protection for Children and
their Families, Chapter 9 Representations and Complaints, available at:
http://www.scotland.gov.uk/Publications/2004/10/20066/44717 (accessed 29 November 2014), para.2.
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can generally be taken against public bodies and service providers in the Sheriff Courts. In
the education context, however, the Additional Support Needs Tribunals for Scotland
(ASNTS), established by the 2004 Education (Additional Support for Learning) (Scotland)
Act, have (since 2011) considered disability discrimination claims made (whether by a
parent or a child) against the responsible body of a school. Prior to this, the task of
determining whether a school had discriminated against a pupil or prospective pupil fell to
the Sheriff Court. For example, in 2009, it was found by the Sheriff Court that a school had
discriminated against a pupil by excluding him prior to the outcome of an assessment of
needs relating to ADHD. This was upheld on appeal.149

The ASNTS have no power to award monitory compensation for any discrimination that
may have occurred. However, if the claim is decided in the applicant’s favour, the Tribunal
may order the following remedies:

 A statement that discrimination has occurred;
 A written apology;
 Training to be provided to school staff;
 Policies to be developed;
 Re-instatement in the school;

A child who is the claimant, and any child over 12 who is not the claimant, may give
evidence in the Tribunal and legal aid may be available – but this will depend on each
individual’s circumstances. If funding is not available, financial support may be sought from
the Equality and Human Rights Commission, which has power (under the Equality Act
2006) to support strategically significant cases. In Wyper v North Lanarkshire Council, the
Commission provided legal help to the applicant in a discrimination claim on behalf of her
disabled son. It was held in this case that the school had failed in its duty to make
reasonable adjustments by not making provisions for him to have an insulin injection
administered at school.150

The Court of Session in Scotland hears applications for judicial review. Judicial review
challenges may be brought against a public authority to challenge a particular decision on
grounds that it had no lawful authority to make that decision or that, in doing so, the
authority ‘departed from the procedures which … as a matter of fairness it ought to have
observed’.151 Judicial review (and not a claim for disability discrimination) is thus the
appropriate method by which to challenge an alleged failure of a public body to comply with
the Equality Act’s public sector equality duty. Judicial review proceedings can be brought by
any person or organisation with sufficient ‘locus standi’. In cases concerning a disabled
child, persons with such locus standi would include the parents or carers, the child
themselves if they have sufficient understanding, and organisations working in the relevant
area.

The Children’s Hearing System is the care and justice system for Scotland’s children and
young people. A fundamental principle is that cases about children who commit offences,
and children who need care and protection, are dealt with in the same system, as these are
often the same children. Children and young people are referred to the Reporter from a
number of sources, including police, social work, education and health. They are referred
because some aspect of their life is giving cause for concern. The Reporter will then
investigate each referral and determine whether compulsory measures of intervention are
required. If compulsory measures of intervention are required, a Children’s Hearing will be

149 S v K School 2009 SLT (Sh. Ct.) 86
150 Wyper v North Lanarkshire Council, ASNTS/D/13/0006
151 West v Scottish Prison Service, 1992 SCLR 504.
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held. The Children’s panel will balance the right to family life found under Art. 8 of the
ECHR when making decisions about a child. However, its paramount concern is the welfare
of the child and if the child’s welfare is at risk this will outweigh the right to family life. This
system does not deal with complaints made by children.

The Crown Office and Procurator Fiscal Service (COPFS) is Scotland’s prosecution
service. It receives reports about crimes from the police and other reporting agencies and
then decide what action to take, including whether to prosecute someone. The COPFS has
successfully prosecuted 31 adults for aggravated crimes according to disability since the
Offences (Aggravation by Prejudice) (Scotland) Act was passed in 2009.

4.2. Gaps, problems and issues in the implementation
Although the Scottish Government has made a public and explicit commitment to children’s
rights, a key problem with regards to implementation of the relevant Conventions is that
the CRC and CRPD have not been incorporated into Scottish law. This means that
possible breaches of the Conventions in relation to the rights of children with disabilities
cannot be brought directly before the domestic courts. An opportunity to increase the
weight attached to the CRC has recently been missed. The proposed duty in the Children
and Young People Bill 2013 (published for consultation prior to its enactment in 2014),152

on the Scottish Government to have “due regard” to the CRC, was watered down
considerably during the Bill’s passage through the Scottish Parliament. In its final
incarnation the Children and Young People Act 2014 merely requires Scottish Ministers to
“keep under consideration” the CRC requirements’.153 The duty is not extended to local
authorities. Neither does it require consideration to be given to other treaties such as the
CRPD. Nevertheless, despite the fact that the requirement is weaker than might have been
hoped, it has the potential to heighten the profile of the CRC in Scotland. The 2014 Act is
still new and it is therefore not clear how it will work in practice and how the Act will
interface with existing statutes such as the Education Act 2009 (Additional Support for
Learning in Scotland).

Scottish children’s rights and disability rights commentators’ advocate for full incorporation
of the Conventions, at the same time they report that there are a plethora of laws and
policies in Scotland geared towards disabled children’s rights. Key stakeholders154 consider
that the most significant gaps in implementation are due to the fact that there are
insufficient mechanisms and processes in place to determine how these policies work
in practice.

For example, although the 1995 Children’s Act specifically refers to the fact that children
should be asked their views in relation to decisions that affect their lives, there is no
system in place for finding out whether or not this is actually happening. A recent survey –
carried out by a key stakeholder155, found that some parents have said that their and their
child’s views were sought. However, this appears to have been dependant on the approach
adopted by the individual professionals involved rather than the result of a consistently
adopted practice.156 Stakeholders also highlight that, while professionals seek young
people’s views about topics which they (the professionals) considered important, they do

152 http://www.scotland.gov.uk/Publications/2011/09/07110058/0.
153 Section 1 of the Children and Young People (Scotland) Act 2014.
154 Children in Scotland, The Office of the Children’s Commissioner, Scotland and Scotland’s Disability Equality
Forum (SDEF).
155 Interview with key stakeholder, Children in Scotland, 3 October 2014.
156 Interview with key stakeholder, Children in Scotland, 3 October 2014.
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not ask young people what matters to them.157 The situation is reported to be worse for
children with complex needs. Some are effectively supported by disability organisations
with expertise of facilitating communication with children with specific communication
needs. However, according to stakeholders, this is often a ‘postcode lottery’, because if you
live in a part of Scotland where such an organisation is not present then those services are
much harder to access.

In the education context, two particular issues of concern emerged. First, there is concern
that the legislative requirement to draw up and implement accessibility strategies was
not operating effectively. Key stakeholders report that, in theory, all of the legislation is in
place to ensure that children with disabilities are treated equitably. However, accessibility
strategies for schools have ‘no teeth’ and many schools have therefore not implemented
them158. Second, there is a concern that disabled children frequently remain segregated
although technically being placed in mainstream schools. Several stakeholders reported
that some schools have a skewed idea of what integration and inclusive education is –
with many schools having annexes with placements for children with disabilities – which
perpetuates segregation. As is clear from the discussion above, successful cases have been
brought against schools for failure to provide reasonable adjustments. However, lack of
systematic monitoring makes it difficult to grasp the extent to which reasonable
adjustments are being made in practice. Parents complain that they have to fight to receive
what they think is best for their child, in terms of additional support needs, and they talk
about the process being very adversarial with education authorities.

As already noted, the UK Government has entered a reservation against the right to
‘inclusive education’ in Art. 24 of the CRPD. This reservation specifies that, although
parents of disabled children still have the same opportunity as other parents to state a
school preference, the Government reserves ‘the right for disabled children to be educated
outside their local community where more appropriate education provision is available’.159

As reservations made in respect of international treaties are a matter reserved to the UK
Government, the Scottish Government cannot withdraw or amend them. However,
education is a devolved issue and the Scottish Government has implemented more
inclusive policies in Scotland160, for example, a simple change in terminology from special
educational needs to additional support needs is considered a more inclusive approach. As
mentioned in section 3.1.8, key stakeholders are however still critical of how inclusive
education policies work in practice: According to the United Nations Association UK (UNA
UK), the reservation ‘impacts negatively on the mainstreaming of disability rights’161.

Turning to child protection policies, there is some lack of clarity as to their effectiveness
in practice. The Scottish Government has recently developed a toolkit, consisting of training
materials, aimed at professionals in child protection services, specifically regarding how to
better protect children with disabilities. Stakeholders point out, however, that there is
actually no requirement on local authorities to use the toolkit and no mechanism in place to
evaluate the effectiveness of the measures.162

There are also issues surrounding eligibility criteria for accessing services, as the
current system is reactive (being triggered only when something negative occurs) rather

157 Interview with key stakeholder, (SDEF),13 October 2014.
158 Interview with key stakeholder, (SDEF),13 October 2014.
159 Ibid.
160 Section 53 of the Scotland Act 1998.
161 United Nations Association-UK, (2012) Submission on follow-up to the UK’s Universal Periodic Review 2012,
GEN (13-14) 021.
162 Interview with key stakeholder, University of Strathclyde, 22 October 2014,
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than being proactive in approach and facilitating assistance which may well prevent
problems arising in the first place. For instance, one stakeholder reported that “social
workers must make out the situation to be worse than it is, or that the family has indeed
reached crisis point, before they can access services”.163

Violence and abuse against children with disabilities is a higher problem than for non-
disabled children.164 There is lack of awareness of the higher risk of disabled children to
experience abuse coupled with indicators of abuse being mistakenly attributed to a child’s
impairment; lack of effective communication with disabled children and their families; a
reluctance to believe that disabled children are abused;… and dependency on a number of
carers for personal assistance’.165

The UN Committee on the Rights of the Child has criticised the juvenile justice framework
in Scotland due to the fact that Scotland has the youngest age of criminal
responsibility in Europe, at 8 years old. In fact a number of witnesses told the Committee
that they were very disappointed that the Children and Young People Bill 2013 did not
include provisions to increase the age of criminal responsibility to 12 in line with the
Scottish Government’s commitment in the Progress Report 2012.

A factor which appears to have placed additional strain on services for disabled children in
Scotland is reduced public spending. A recent study for the Commissioner for Children
and Young People in Scotland found that 87% of service providers had experienced a cut in
funding – which reduced their ability to support families, and they were fighting to keep the
services that they have already.166 Unison has also reported that nearly half of social
workers had serious concerns about their cases and felt that their work and ability to make
a difference was affected by cuts. Unison Scotland has further reported that cuts in
spending are systematically greater in more deprived local authority areas, i.e. in the West
of Scotland, mainly because these councils are more grant-dependent than those in the
East.167 A Joseph Rowntree Foundation study highlighted how this is further exacerbated by
increased demand for council services “as a direct consequence of the austerity
measures”.168

The Scottish Government established an independent Commission,169 to carry out a review
of the delivery of public services in light of budgetary constraints. In direct response to this
review, the Government outlined how it intends to reform public services: by shifting its
focus towards prevention; integrating public services at a local level; and through the use

163 Interview with key stakeholder, Office of the Children’s Commissioner Scotland, 14 October 2014.
164 See for example Sullivan, P.M.; Vernon, M. and Scanlan, J.M. (1987) “Sexual abuse of deaf youth”, American
Annals of the Deaf, 3: 25–62; National Working Group on Child Protection and Disability (2003) “It doesn’t happen
to disabled children”, Child protection and disabled children, London: NSPCC; Spencer, N.; Devereux, E.; Wallace,
A.; Sundrum, R.; Shenoy, M;, Bacchus, C. and Logan, S. (2005) “Disabling conditions and registration for child
abuse and neglect: A population based study”, Paediatrics 116: 609–13; and Fisher, M.H.; Hodapp, R.M. and
Dykens, E.M. (2008) “Child abuse among children with disabilities: What we know and what we need to know” in
International Review of Research in Mental Retardation 35: 251–89.
165 NSPCC, (2014) ‘How Safe are our Children’ available at:
http://www.nspcc.org.uk/Inform/research/findings/howsafe/how-safe-2014-report_wdf101938.pdf (last accessed
28 September 2014), 10.
166 Kirsten Stalker et al. SCCYP, (2013), It Always Comes Down to Money, available at:
http://www.sccyp.org.uk/ufiles/It-always-comes-down-to-money.pdf (last accessed 18 November 2014).

167 Unison Scotland, The cuts don’t work: The impact of ‘austerity’ cuts on Scotland’s public services (June 2014),
available at:
http://www.unison-scotland.org.uk/publicworks/TheCutsDontWork_UNISONScotlandReport_June2014.pdf
(accessed 28 November 2014), 6.
168 Ibid 4.
169 The Commission on the Future Delivery of Public Services, 2011.
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of digital technology.170 However, the Scottish Parliament, in its 9th Report of 2013,
concluded that well-intended efforts to pursue public services reform ‘are not yet delivering
the scale, nature or rate of change that is needed.’171 The main reasons for slow progress
were thought to be poor communication and lack of strong leadership. The report did,
however, highlight that this could ‘be overcome by a can-do approach and a change in
behaviours and attitudes.’172

4.3. Best practices

The Scottish Government has clearly made an explicit commitment to children’s rights and
the rights of people with disabilities, which is reflected in both UK and Scottish law and
policy. Policies such as GIRFEC, the Scottish Government’s whole system approach
to the right of children planning, is widely regarded as a good example of best practice
and the recent move toward using measurement of wellbeing outcomes is a definite
improvement – although difficulties associated with defining ‘what is a good outcome’
remain unresolved, particularly for children with disabilities who may have varied and
complex needs.

Another recent example of best practice in Scotland has been the Government’s
development of child protection guidance and related training materials in the form of a
toolkit, aimed at professionals, and specifically addressing the heightened vulnerabilities of
children with disabilities. It is a pity, however, that there are no requirements on local
authorities to use the toolkit.

Scotland’s unique Children’s Hearings System, a welfare approach to dealing with
children and young people in trouble or at risk, is also a clear example of best practice.
Children can be referred to a Reporter on a number of grounds. Once the facts of the case
have been established, the focus of the hearing is to ensure the best means of meeting the
child or young person's needs – irrespective of whether they have been referred on offence
grounds or child protection issues. Furthermore, in deciding how a child or young person’s
needs should be met, the paramount consideration of the children’s panel must be his or
her welfare throughout childhood.

Indeed, the UN Committee on the Rights of the Child has acknowledged the merits of the
Children’s Hearing System – recommending that ‘consideration be given to improving and
adopting the welfare based system across the whole of the UK’.173

In the view of one of the key stakeholders, the hate crime project “I am me” could also be
viewed as an example of best practice. In this project, the topic “hate crimes in schools”
is delivered via visual stimulation in the guise of a play to children at school. It is reported
that this has been very effective in increasing tolerance, and promoting and improving
equality awareness in relation to all protected characteristics, including disability.

170 Renewing Scotland’s Public Services, priorities for reform in response to the Christie Commission, Scottish
Government, 2011.
171 The Scottish Parliament, 9th Report, 2013 (Session 4) Public Services Reform in Scotland: Strand 3 -
Developing New Ways of Delivering Services, SP Paper 370, LGR/S4/13/R9, 1.
172 Ibid, Paragraphs 63 to 120
173 The UN Committee on the Rights of the Child, UN Convention on the rights of the child: UK Concluding
Observations 2008, available at: http://www.scotland.gov.uk/Resource/Doc/258680/0076707.pdf, (accessed 5
December 2014).
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4.4. Data and monitoring mechanisms

In Scotland, there are two bodies responsible for monitoring the country’s obligations under
the CRPD. The Office for Disability Issues (ODI) is the national focal point for the UK, and
devolved matters are overseen by the Equality Unit of the Scottish Government in
conjunction with the SHRC. Scotland’s Office of the Children’s Commissioner is responsible
for monitoring the country’s obligations under the CRC.

There is no specific monitoring mechanism for collecting data on incidents relating to
violence, gender, other discrimination or criminal suspects in Scotland. There are a number
of different surveys in Scotland covering demographics, such as the proportion of people
in Scotland with a disability, and aggregated statistics according to disability with regards
to crime and justice; culture; employability, skills and lifelong learning; health, social care
and sport; housing and regeneration; income and poverty.174 However, the statistics are
adult-focused. For example, the Scottish crime and justice survey shows that in 2012-13,
31 adults were convicted in Scottish courts on a charge associated with disability
aggravation.175

What is lacking is good public data relating specifically to children with disabilities and
data that is disaggregated further according to types of impairment. For instance, although
there is data that identifies the number of children referred to the Children’s Hearings
Reporter on child protection or offence grounds, this data does not specify whether or not
the child had a disability. When disaggregated data, according to types of impairment, is
collected, a much clearer picture of the situation for children with disabilities begins to
emerge. For example, it is apparent that almost all children (92%) placed in secure
accommodation176 in Scotland have social, emotional & behavioural difficulties, with only
58% having a medical diagnosis of this condition.177

Another key problem is that it is quite difficult to find data measuring impact, or that
could demonstrate one way or another whether disabled children’s rights are being
protected or if their situation is any better or worse compared to other children.
Furthermore, due to the nature of the relationship between central and local government,
stakeholders report that there has been a move away from centralised collection of data.
This has led to inconsistent approaches to data collection by the 32 local authorities in
Scotland.

Strong Quality Assurance Policies for the quality of public services for disabled children
appear to exist. However, in practice their operation is far from perfect. While it is clear
that establishments are being monitored, inspection of services carried out by the care
inspectorate only happen every few years and school inspections only happen every 7
years. Consequently, they do not take place often enough to identify all potential
difficulties.

174 For access to each of these surveys see:
http://www.scotland.gov.uk/Topics/People/Equality/Equalities/DataGrid/Disability, (accessed 5 December 2014).
175 See http://www.scotland.gov.uk/Topics/People/Equality/Equalities/DataGrid/disability/disabCrimeJust,
(accessed 5 December 2014).
176 Section 202 of the Children’s Hearings (Scotland) Act 2011: “Secure accommodation” means accommodation
provided for the purpose of restricting the liberty of children in a residential establishment.
177 Children's Social Work Statistics Scotland, 2012-13, available at:
http://www.scotland.gov.uk/Resource/0044/00447448.pdf, p. 27 (accessed 5 December 2014).
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4.5. Recommendations
1. To adopt legislation incorporating the CRC and CRPD into Scottish law. Children and
young people in Scotland currently have no mechanism to enforce their rights under
the CRC, and many rights in the CRC are beyond those provided by the Human Rights Act
1998. Indeed, Scotland’s Commissioner for Children and Young People has repeatedly
called for the CRC to be incorporated into Scottish domestic law.

2. To introduce compulsory obligations on public authorities to carry out ‘child impact
assessments’ and ‘disability impact assessments’, in line with the CRC and the CRPD
respectively. Scottish Ministers should also consider reinstating the statutory duty on all
Ministers to have due regard to the rights and obligations in the CRC and its Optional
Protocols as originally intended in the Children and Young People Bill 2013, along similar
lines to those imposed on Welsh Ministers. This is to the same effect as the
recommendation of NSPCC Scotland that legislative changes be made to ensure that
Scottish Ministers, and other public bodies which interface with children, should ‘act
compatibly’ with the CRC.178

The Scottish Government should also do more to make sure that the rights in the CRC are
known and understood by adults and children alike, including by ensuring the Convention is
taught in schools. This could be done in a similar way to the hate crime project, ‘I am Me’,
by creating a play or through interactive means such as role playing.

3. To introduce systems which will generate data that can be used in monitoring the
implementation of the CRC and the CRPD in Scotland. National legislation should make
specific reference to the requirement of monitoring the UK’s implementation of both
Conventions. Currently, the 32 local authorities in Scotland are free to determine what type
of data they collect locally, relating to children with disabilities. A key stakeholder
recommended that the Scottish Government should identify clear targets, or performance
indicators, that local authorities have to meet – including ways of measuring the impact of
policy in practice. One way this could be achieved would be to look at individual rights of
the child planning as a measure of wellbeing. This would also ensure that meaningful data
is collected consistently across the country.

4. To adopt a specific strategy on children with disabilities – following the example of
other EU Member States (such as Bulgaria). This might be achieved by introducing a
chapter on this topic under the GIRFEC. Some disability and children’s rights commentators
have also called for the Scottish Government to make an explicit statement regarding how
the GIRFEC strategy works for children with disabilities.179

5. To strengthen the monitoring and implementation of school accessibility strategies.
Scotland’s Disability Equality Forum is currently working on a template, due to be made
available to schools, identifying examples of good accessibility policies.

6. To increase efforts to achieve meaningful inclusion for disabled children in schools – in
particular, by tackling over-dependence on separate annexes or buildings in which disabled
pupils are separated from non-disabled peers.

178 NSPCC Scotland, (2011) Response to the Scottish Government consultation on Rights of Children and Young
People Bill, available at: http://www.scotland.gov.uk/resource/0038/00386722.pdf, (accessed 10 December
2014).
179 Professor Kirsten Stalker and Dr Lio Moscardini, A report to Scotland’s Commissioner for Children and Young
People (SCCYP), A Critical Review and Analysis of Research and Policy Relating to Disabled Children (April 2012),
15.
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7. To require that professionals receive relevant training on issues relevant to disabled
children. The Scottish Government has recently developed a toolkit that provides a stronger
focus on the prevention of child abuse and neglect against disabled children in Scotland
which focuses on exploring research on promising interventions and providing guidance and
support to professionals and organisations in the area of prevention. However, there is no
requirement on local authorities to actually make use of the toolkit, nor are there systems
in place to monitor the effectiveness of the toolkit in practice. It is recommended that use
of this toolkit is integrated into compulsory training for relevant professionals and that
consideration be given to introducing similar toolkits into the syllabi of other professionals
(eg lawyers and social workers).

8. To increase to 18 years the age at which young people in Scotland are required to stand
trial in ordinary adult courts. Currently, for purposes of the Children’s Hearing System, a
child is defined as somebody under the age of 16 (unless the child is subject to a
supervision order on their 16th birthday). This means that 16 and 17 year olds in Scotland
will be tried in the ordinary adult courts.

9. To increase the age of criminal responsibility from 8 years old, which is the lowest in
Europe.

10. To minimise the impact of austerity measures on services for children with
disabilities: - Austerity measures that have been introduced over the past few years have
adversely affected the delivery of local services. The SHRC has therefore recommended
that Scottish Ministers refer to the ICESCR to assist them in ‘ensuring more rights
respecting outcomes to decisions on the allocation of resources’.180 In times of crisis, the
budget for social assistance should be increased to support families with problems and, in
particular, families with children with disabilities.

180 Committee on Economic, Social and Cultural Rights, General Comment 3, para 9.
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5. CONCLUSIONS
Scotland is a jurisdiction of the UK, which ratified the CRC in 1991 and the CRPD in 2009.
The primary problem identified by this study is that neither the CRC, nor CRPD, have been
incorporated into Scottish law. Therefore, none of the Conventions’ provisions or principles
can be directly invoked in the Scottish courts.

The Scottish framework relating to children with disabilities consists of a complex array of
UK-wide and Scotland-specific laws and policies. Despite this piecemeal approach to
incorporation, most of the Convention principles have been implemented indirectly.
For example, although Scottish legislation does not require a systematic consideration of
the best interests of the child, and while the varying ages defining a child means that
young people aged 16-17 are treated as adults and not subject to the best interests
principle, the ‘paramountcy’ principle recognised in the Scottish law is a higher standard
than that found in the CRC.

Scottish legislation also recognises the right to non-discrimination (direct or indirect) on the
grounds of disability or age. It imposes a duty on service providers to make reasonable
adjustments for persons with disabilities to avoid placing them at a substantial
disadvantage as compared with a non-disabled person. There is also a public sector
equality duty requiring Scottish public authorities to have 'due regard' to the need to
eliminate unlawful discrimination, to advance equality of opportunity and to foster good
relations. However, the implementation of this duty is not systematically monitored and
there is no information about the degree of compliance.

The Children’s Hearing System (CHS) is arguably the most distinctive institution in
Scotland and a clear example of best practice. Children’s Hearings are non-adversarial
decision making Lay Tribunals (i.e. not legally trained), called Children’s Panels. The
fundamental principle is that children and young people who commit offences and/or need
care and protection, are dealt with in the same system, and outcomes are based on a
concern for the welfare of the child, not punishment. One major concern, however, is that
children as young as 8 can be referred to the CHS on offence grounds and children aged
16-17 are excluded from the system and instead dealt with in the adult criminal justice
system.

Although key stakeholders advocate for full incorporation of the CRC and CRPD, they also
report that the most significant gaps regarding implementation are due to how policies
work in practice – as opposed to gaps in the legislative framework. Concerns have also
been raised that the needs of children with disabilities could be overlooked by key policies,
such as GIRFEC, due to the fact that the strategy is based on the principle that services
should be needs-led and not structured on categories of children.181 Indeed, policy and
guidance does not explain what GIRFEC’s wellbeing indicators ‘healthy’ or ‘achieving’ mean
in relation to a child with ‘a life limiting medical condition’ or with ‘complex multiple
impairments’.182 The adoption of a chapter under GIRFEC focused on children with
disabilities or a Strategy on children with disabilities (similar to the approach adopted in
other EU countries such as Bulgaria) might be considered.

181 Ibid para.11.
182 Professor Kirsten Stalker and Dr Lio Moscardini, A report to Scotland’s Commissioner for Children and Young
People (SCCYP), A Critical Review and Analysis of Research and Policy Relating to Disabled Children (April 2012),
15.
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In Scotland, the legislative framework looks good on paper. However, stakeholders remain
concerned about the way it works in practice. They therefore recommend that the Scottish
Government implements clearer targets and guidance relating to data collection and
that it should further coordinate with local authorities a more consistent approach to
monitoring the impact of services on children with disabilities. Indeed, without effective
monitoring in place, it becomes much harder to determine whether or not the rights of
children with disabilities are being observed.
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ANNEX 1 – SUMMARY TABLE

Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

Best interests of the child

Children (Scotland) Act 1995
s11 Court orders relating to parental responsibilities etc.
(7)Subject to subsection (8), in considering whether or not to make an order under subsection (1)
above and what order to make, the court—
(a)shall regard the welfare of the child concerned as its paramount consideration and shall not
make any such order unless it considers that it would be better for the child that the order be
made than none should be made at all.

s16 Welfare of child and consideration of his views
(1)Where under or by virtue of this Part of this Act, a children’s hearing decides, or a court
determines, any matter with respect to a child the welfare of that child throughout his childhood
shall be their or its paramount consideration.

The Commissioner for Children and Young People (Scotland) Act 2003
s5(3)The Commissioner must, in particular –
(a)regard, and encourage others to regard, the best interests of children and young people as a
primary consideration;

Mental Health (Care and Treatment) (Scotland) Act 2003
s2Welfare of the child
(1)This section applies whenever a person who does not fall within section 1(7) of this Act is
discharging a function, by virtue of this Act, to which subsection (2) or (3) below applies in
relation to a patient who is under the age of 18 years.
(2)This subsection applies to any duty which may be discharged in more than one manner.

Incomplete implementation

Art.3 of the CRC has a wide remit, in
that it includes all actions concerning
children however in Scotland
legislation does not require a
systematic consideration of the best
interests’ principle in all decisions
affecting the child. In addition,
contrary to the CRC, the varying ages
that define a child in Scottish law
means that 16-17-year-olds are often
treated as adults and, thus, not
subject to the best interest principle,
e.g. in the criminal justice system, or
under the Adults with Incapacity
(Scotland) Act 2000.

However, Art. 3 provides for a lower
threshold than the ‘paramountcy’
principle found in the 1995 Children
Act.

Under the 1995 Act, where the courts
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

(4)The person shall discharge the function in the manner that appears to the person to be the
manner that best secures the welfare of the patient.
(5)In determining the manner of discharging the function that best secures the welfare of the
patient, the person shall have regard to—

(c)the importance of the function being discharged in the manner that appears to the person
to be the manner that involves the minimum restriction on the freedom of the patient that is
necessary in the circumstances.

Adoption and Children (Scotland) Act 2007
s82 Permanence orders: ancillary provisions
(1)(e)specifying such arrangements for contact… as the court considers appropriate and to be in
the best interests of the child, and…

(f)(ii)any other aspect of the welfare of the child.

Children's Hearings (Scotland) Act 2011
s25 Welfare of the Child
(1)This section applies where by virtue of this Act a children's hearing, pre-hearing panel or court
is coming to a decision about a matter relating to a child.
(2)The children’s hearing, pre-hearing panel or court is to regard the needs to safeguard and
promote the welfare of the child, throughout the child's childhood as the paramount consideration.

s26 Decisions inconsistent with section 25
(1)A children’s hearing or a court may make a decision that is inconsistent with the requirement
imposed by section 25 (2) if –

(a)the children's hearing or court considers that, for the purpose of protecting members of the
public from serious harm (whether physical or not), it is necessary that the decision be made,
and
(b)in coming to the decision, the children's hearing or court complies with subsection (2).

are deciding whether to make an order
in the context of private law
proceedings – such as contact or
residency, or in public law care
proceedings, the paramount
consideration is the welfare of the
child. However, in Art. 3, a child’s best
interests is only ‘a primary
consideration’. In addition, there is no
sharp legal distinction made between
the concept of a child’s ‘best interests’
(used in the CRC) and a child’s
‘welfare’ (used in Scottish law).

In respect of other matters involving a
child, such as mental health
assessments, the welfare principle is
present but not of paramount concern.
Furthermore, the 2014 Act introduces
new terminology, which now requires
professionals to safeguard, support
and promote the wellbeing of children
when deciding how children’s services
are to be provided.
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

Children and Young People (Scotland) Act 2014
s9 Aims of children’s services plan
(1)A children’s services plan is to be prepared with a view…
(2)(a) that children’s services in the area concerned are provided in the way which—
(i)best safeguards, supports and promotes the wellbeing of children in the area concerned… [and]
(b)that related services in the area concerned are provided in the way which… safeguards,
supports and promotes the wellbeing of children in the area concerned.

s95 Consideration of Wellbeing in exercising certain functions
After section 23 of the 1995 Act, insert –
23A Sections 17, 22 and 26A: consideration of wellbeing
(2)The local authority must have regard to the general principle that functions should be exercised
in relation to children and young people in a way which is designed to safeguard, support and
promote their wellbeing…
(4)In assessing the wellbeing of the child or young person… a local authority is to have regard to
the guidance issued under section 96 (3) of the 2014 Act

s96 Assessment of wellbeing
(1)This section applies where under this Act a person requires to assess whether the wellbeing of
a child or young person is being or would be –

(a)promoted,
(b)safeguarded,
(c)supported,
(d)affected, or
(e)subject to an effect.

(2)The person is to assess the wellbeing of the child or young person by reference to the extent to
which the child or young person is or, as the case may be, would be-
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

Safe, Healthy, Achieving, Nurtured, Active, Respected, Responsible, and Included.

Non-discrimination

The Equality Act 2010
s4 The protected characteristics
The following characteristics are protected characteristics—
age; disability; gender reassignment; marriage and civil partnership; pregnancy and maternity;
race; religion or belief; sex; sexual orientation.

s13 Direct discrimination
(1)A person (A) discriminates against another (B) if, because of a protected characteristic, A
treats B less favourably than A treats or would treat others.
(2)If the protected characteristic is age, A does not discriminate against B if A can show A’s
treatment of B to be a proportionate means of achieving a legitimate aim.
(3)If the protected characteristic is disability, and B is not a disabled person, A does not
discriminate against B only because A treats or would treat disabled persons more favourably than
A treats B.

s15 Discrimination arising from disability
(1)A person (A) discriminates against a disabled person (B) if—
(a)A treats B unfavourably because of something arising in consequence of B's disability, and
(b)A cannot show that the treatment is a proportionate means of achieving a legitimate aim.
(2)Subsection (1) does not apply if A shows that A did not know, and could not reasonably have
been expected to know, that B had the disability.

s19 Indirect discrimination
(1)A person (A) discriminates against another (B) if A applies to B a provision, criterion or practice
which is discriminatory in relation to a relevant protected characteristic of B's.
(2)For the purposes of subsection (1), a provision, criterion or practice is discriminatory in relation
to a relevant protected characteristic of B's if—

Incomplete implementation

The Equality Act 2010, which makes
provision for gender, age and disability
non-discrimination, harmonises
discrimination law and strengthens the
law to support progress on equality.
The Act identifies age, disability and
sex as protected characteristics and
prohibits direct and indirect
discrimination, harassment and
victimisation by those exercising public
functions, and those providing goods,
facilities or services (including
schools).

The Act imposes a duty to make
adjustments for disabled persons, so
as to avoid placing them at a
substantial disadvantage compared to
a non-disabled person. Failure to
comply with this requirement, without
reference to why the adjustment would
be unreasonable, e.g. due to
resources, will also amount to
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

(a)A applies, or would apply, it to persons with whom B does not share the characteristic,
(b)it puts, or would put, persons with whom B shares the characteristic at a particular
disadvantage when compared with persons with whom B does not share it,
(c)it puts, or would put, B at that disadvantage, and
(d)A cannot show it to be a proportionate means of achieving a legitimate aim.

s20 Duty to make reasonable adjustments
(3)The requirement, where a provision, criterion or practice of A's puts a disabled person at a
substantial disadvantage in relation to a relevant matter in comparison with persons who are not
disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage.
(4)The requirement, where a physical feature puts a disabled person at a substantial disadvantage
in relation to a relevant matter in comparison with persons who are not disabled, to take such
steps as it is reasonable to have to take to avoid the disadvantage.
(5)The requirement, where a disabled person would, but for the provision of an auxiliary aid, be
put at a substantial disadvantage in relation to a relevant matter in comparison with persons who
are not disabled, to take such steps as it is reasonable to have to take to provide the auxiliary aid.
(6)Where the first or third requirement relates to the provision of information, the steps which it is
reasonable for A to have to take include steps for ensuring that in the circumstances concerned
the information is provided in an accessible format.
(7)A person (A) who is subject to a duty to make reasonable adjustments is not (subject to
express provision to the contrary) entitled to require a disabled person, in relation to whom A is
required to comply with the duty, to pay to any extent A's costs of complying with the duty. (9)In
relation to the second requirement, a reference in this section or an applicable Schedule to
avoiding a substantial disadvantage includes a reference to—
(a)removing the physical feature in question,
(b)altering it, or
(c)providing a reasonable means of avoiding it.

s29 Provision of services…

discrimination. The Act also introduces
a public sector equality duty in
eliminating discrimination and
advancing equality.

One of the reasons why Scotland has
incomplete implementation is the
definition of disability found in the Act.
There is overemphasis on individual
impairments indicative of the medical
model of disability, whereas the CRPD
requires disability to be viewed
through the prism of societal and
attitudinal barriers (the social model).
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

Chapter 6 Education
s21 Failure to comply with duty
(1)A failure to comply with the first, second or third requirement is a failure to comply with a duty
to make reasonable adjustments.
(2)A discriminates against a disabled person if A fails to comply with that duty in relation to that
person.
(3)A provision of an applicable Schedule which imposes a duty to comply with the first, second or
third requirement applies only for the purpose of establishing whether A has contravened this Act
by virtue of subsection (2); a failure to comply is, accordingly, not actionable by virtue of another
provision of this Act or otherwise.

s26 Harassment
(1)A person (A) harasses another (B) if—
(a)A engages in unwanted conduct related to a relevant protected characteristic, and
(b)the conduct has the purpose or effect of—
(i)violating B's dignity, or
(ii)creating an intimidating, hostile, degrading, humiliating or offensive environment for B.
(2)A also harasses B if—
(a)A engages in unwanted conduct of a sexual nature, and
(b)the conduct has the purpose or effect referred to in subsection (1)(b).
(3)A also harasses B if—
(a)A or another person engages in unwanted conduct of a sexual nature or that is related to
gender reassignment or sex,
(b)the conduct has the purpose or effect referred to in subsection (1)(b), and
(c)because of B's rejection of or submission to the conduct, A treats B less favourably than A
would treat B if B had not rejected or submitted to the conduct.

s27 Victimisation
(1)A person (A) victimises another person (B) if A subjects B to a detriment because—
(a)B does a protected act, or
(b)A believes that B has done, or may do, a protected act.
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

(2)Each of the following is a protected act—
(a)bringing proceedings under this Act;
(b)giving evidence or information in connection with proceedings under this Act;
(c)doing any other thing for the purposes of or in connection with this Act;
(d)making an allegation (whether or not express) that A or another person has contravened this
Act.
(3)Giving false evidence or information, or making a false allegation, is not a protected act if the
evidence or information is given, or the allegation is made, in bad faith.

s149 Public sector equality duty
(1)A public authority must, in the exercise of its functions, have due regard to the need to –
(a)eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by
or under this Act.
(b)advance equality of opportunity between persons who share a relevant protected characteristic
and persons who do not share it.
(c)foster good relations between persons who share a relevant protected characteristic and
persons who do not share it.
(3)Having due regard to the need to advance equality of opportunity between persons who share
a relevant protected characteristic and persons who do not share it involves having due regard, in
particular, to the need to—
(a)remove or minimise disadvantages suffered by persons who share a relevant protected
characteristic that are connected to that characteristic;
(b)take steps to meet the needs of persons who share a relevant protected characteristic that are
different from the needs of persons who do not share it;

Evolving capacities of the child

Age of Legal Capacity (Scotland) Act 1991
s2 (4A) A person under the age of 16 years shall have legal capacity to instruct a solicitor, in
connection with any civil matter, where that person has a general understanding of what it means

Incomplete implementation

The Scottish legislative framework,
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Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

to do so; and … a person 12 years of age or more shall be presumed to be of sufficient age and
maturity to have such understanding.

Children (Scotland) Act 1995
s6 Views of children.
(1)A person shall, in reaching any major decision which involves—
(a)his fulfilling a parental responsibility or the responsibility mentioned in section 5(1) of this Act;
or
(b)his exercising a parental right or giving consent by virtue of that section,
have regard so far as practicable to the views (if he wishes to express them) of the child
concerned, taking account of the child’s age and maturity, and to those of any other person who
has parental responsibilities or parental rights in relation to the child (and wishes to express those
views); and without prejudice to the generality of this subsection a child twelve years of age or
more shall be presumed to be of sufficient age and maturity to form a view.

Education (Additional Support for Learning) (Scotland) Act 2004
3Children and young persons who lack capacity
(1)For the purposes of this Act, a child or young person lacks capacity to do something if the child
or young person is incapable of doing it by reason of mental illness, developmental disorder or
learning disability or of inability to communicate because of a physical disability.
(2)However, a child or young person is not to be treated as lacking capacity by reason only of a
lack or deficiency in a faculty of communication if that lack or deficiency can be made good by
human or mechanical aid (whether of an interpretative nature or otherwise).
Adoption and Children (Scotland) Act 2007
s84 (1) Except where subsection (2) applies, a permanence order may not be made in respect of
a child who is aged 12 or over unless the child consents, [or]…
(2) where the court is satisfied that the child is incapable of consenting to the order.

regarding the legal age of capacity, is
particularly complex. For example,
although the Age of Majority
(Scotland) Act 1969, sets the “age of
majority” at 18, this has little practical
effect because the 1991 legal capacity
Act states that a person under the age
of 16 shall have capacity to instruct a
solicitor, and a child over 12 has
testamentary powers and can object to
an adoption order.

In addition, the 1995 Children Act
makes it clear parental rights and
responsibilities cease when the child
attains the age of 16, the age Scotland
has traditionally referred to as “young
persons.” An education authority also
has a duty to seek and take account of
the views of the child, unless satisfied
that the child lacks capacity to express
a view (section 12).

The Equality Act 2010 has extended
the evolving capacity of the child to
bring discrimination matters before the
ASNTs – however, they cannot bring a
claim in respect of their additional
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support needs. The Scottish
Government has consulted on this
issue and is currently reviewing the
responses.

Right of the child to express their views/right to participate

The Children (Scotland) Act 1995
s11(7) … in considering whether or not to make an order … … and what order to make, the court:
b) taking account of the child’s age and maturity, shall so far as practicable —
(i) give him an opportunity to indicate whether he wishes to express his views;
(ii) if he does so wish, give him an opportunity to express them; and
(iii) have regard to such views as he may express.
11(10) Without prejudice to the generality of paragraph (b) of subsection (7) above, a child 12
years of age or more shall be presumed to be of sufficient age and maturity to form a view.

Sheriff Court Ordinary Cause Rules
33.19 (1) … the sheriff shall not grant any order unless an opportunity has been given for the
views of that child to be obtained or heard.
(2) Where a child has indicated his wish to express his views, the sheriff shall order such steps to
be taken as he considers appropriate to ascertain the views of that child.
(3) The sheriff shall not grant an order in a family action, in relation to any matter affecting a
child who has indicated his wish to express his views, unless due weight has been given by the
sheriff to the views expressed by that child, having due regard to his age and maturity.

The Commissioner for Children and Young People (Scotland) Act 2003
s5 (3) The Commissioner must, in particular –
(b) have regard to, and encourage others to have regard to, the views of children and young

Incomplete implementation

The requirement to have regard to
children’s views when making
decisions about children, has gained
increasing recognition in Scottish law.
There is a presumption that a child of
12 years or above will be of sufficient
age and maturity to form a view –
however, this does not bar children
under the age of 12 from having the
opportunity to express their views.

Although there is no further guidance
for courts or children’s hearings with
regard to how much weight should be
given to the child’s view, due to the
principle of paramountcy,
consideration of the child’s welfare will
trump the child’s view. Furthermore
there are no statistics indicating when
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people on all matters affecting them, due allowance being made for age and maturity’.
Education (Additional Support for Learning)(Scotland) Act 2004
s12 Duties to seek and take account of views, advice and information
(2)That duty is a duty to— seek and take account of the views of—
(i)in the case of a child, the child (unless the authority are satisfied that the child lacks capacity to
express a view) and the child’s parent, and
(ii)in the case of a young person, that young person or, if the authority are satisfied that the
young person lacks capacity to express a view, the young person’s parent,

Adoption and Children (Scotland) Act 2007
s84 (5) before making a permanence order, the court must –
(a) after taking account of the child’s age and maturity, so far as is reasonably practicable -
(i)give the child the opportunity to indicate whether the child wishes to express any views, and
(ii)if the child does so wish, give the child the opportunity to express them,
(b) have regard to –
(i)any such views the child may express

the child’s view was sought and
whether or not that view impacted on
the outcome.

Right to be free from violence

Social Work (Scotland) Act 1968
s12 General social welfare services of local authorities.
(1)It shall be the duty of every local authority to promote social welfare by making available
advice, guidance and assistance on such a scale as may be appropriate for their area, and in that
behalf to make arrangements and to provide or secure the provision of such facilities (including
the provision or arranging for the provision of residential and other establishments) as they may
consider suitable and adequate, and such assistance may [F1, subject to subsections (3) to (5) of
this section, be given in kind or in cash to, or in respect of, any relevant person.

Children (Scotland) Act 1995, as amended by the Family Law (Scotland) Act 2006

Effective implementation

In Scotland there has been an array of
changes to legislation and guidance in
the last year, as well as the
introduction of a new educational and
training toolkit for professionals, aimed
at improving the outcomes for disabled
children and strengthening child
protection measures.
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s11 (7A) In carrying out the duties imposed by subsection (7)(a) above, the court shall have
regard in particular to the matters mentioned in subsection (7B) below.
(7B) Those matters are —
(a) the need to protect the child from —
(i) any abuse; or
(ii) the risk of any abuse, which affects, or might affect, the child;
(b) the effect such abuse, or the risk of such abuse, might have on the child;
(c) the ability of a person —
(i) who has carried out abuse which affects or might affect the child; or
(ii) who might carry out such abuse,
to care for, or otherwise meet the needs of, the child; and
(d) the effect any abuse, or the risk of any abuse, might have on the carrying out of
responsibilities in connection with the welfare of the child by a person who has (or, by virtue of an
order under subsection (1), would have) those responsibilities.

11(7C) In subsection (7B) above —
“abuse” includes —
(a) violence, harassment, threatening conduct and any other conduct giving rise, or likely to give
rise, to physical or mental injury, fear, alarm or distress;
(b) abuse of a person other than the child; and
(c) domestic abuse;
“conduct” includes —
(a) speech; and
(b) presence in a specified place or area.

The Protection of Children (Scotland) Act 2003
s11 Offences relating to work in a child care position
(1)It is an offence for an individual who is disqualified from working with children to apply for,
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offer to do, accept or do any work in a child care position.
(3)It is an offence for an organisation to—
(a)offer work in a child care position to, or procure such work for, an individual who is disqualified
from working with children; or
(b)fail to remove an individual who is so disqualified from such work.

The Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005
s1Meeting a child following certain preliminary contact (1)A person (“A”) commits an offence if—
(a)having met or communicated with another person (“B”) on at least one earlier occasion, A—
(i)intentionally meets B;
(ii)travels, in any part of the world, with the intention of meeting B in any part of the world; or
(iii)makes arrangements, in any part of the world, with the intention of meeting B in any part of
the world, for B to travel in any part of the world;
(b)at the time, A intends to engage in unlawful sexual activity involving B or in the presence of
B—
(i)during or after the meeting; and
(ii)in any part of the world;
(c)B is—
(i)aged under 16;

The Protection of Vulnerable Groups (Scotland) Act 2007
1Duty of Scottish Ministers to keep lists
(1)Ministers must keep—
(a)the children's list, and
(b)the adults' list.
(2)An individual may be listed in—
(a)the children's list,
(b)the adults' list, or
(c)both lists,

Schedule 1 section 1 An offence falls within this paragraph if it is—
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(a)an offence under section 12 (cruelty to children under 16) of the Children and Young Persons
(Scotland) Act 1937 (c. 37),
(b)an offence under section 15 (causing or allowing children under 16 to be used for begging or
procuring alms) of that Act,
(c)an offence under section 22 (exposing a child under 7 to risk of burning) of that Act,
(d)an offence under section 33 (causing or allowing children under 17 to participate in
performances which endanger life or limb) of that Act,
(e)an offence under section 52 (taking, distributing, showing, or publishing etc. any indecent
photograph or pseudo-photograph of a child) of the Civic Government (Scotland) Act 1982 (c. 45),
(f)an offence under section 52A (possessing any indecent photograph or pseudo-photograph of a
child) of that Act,
(g)an offence under section 2 (intercourse with a step-child) of the Criminal Law (Consolidation)
(Scotland) Act 1995 (c. 39),
(h)an offence under section 3 (intercourse of person in position of trust with child under 16) of
that Act,
(i)an offence under section 5 (intercourse with girl under 16) of that Act,
(j)an offence under section 6 (indecent behaviour towards girl between 12 and 16) of that Act,
(k)an offence under section 8 (abduction and unlawful detention of unmarried girl under 18) of
that Act,
(l)an offence under section 9 (permitting girl under 16 to use premises for intercourse) of that
Act,
(m)an offence under section 10 (causing or encouraging the seduction of, the prostitution of,
unlawful intercourse with or the commission of an indecent assault on a girl under 16) of that Act,
(n)an offence under section 12 (allowing child who is 4 or over but under 16 to be in a brothel) of
that Act,
(o)an offence under section 13(5)(c) (homosexual acts with a boy under 16) of that Act,
(p)an offence under section 3 (sexual activity of person in position of trust with child) of the
Sexual Offences (Amendment) Act 2000 (c. 44),
(q)an offence under section 1 (meeting a child following certain preliminary contact) of the
Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 (asp 9),
(r)an offence under section 7 (breach of risk of sexual harm order or interim risk of sexual harm
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order) of that Act,
(s)an offence under section 9 (paying for sexual services of a child) of that Act,
(t)an offence under section 10 (causing or inciting provision by child of sexual services or child
pornography) of that Act,
(u)an offence under section 11 (controlling a child providing sexual services or involved in
pornography) of that Act,
(v)an offence under section 12 (arranging or facilitating provision by child of sexual services or
child pornography) of that Act.

Right to family life

Children (Scotland) Act 1995
s17 Duty of local authority to child looked after by them.
(1)Where a child is looked after by a local authority they shall, in such manner as the Secretary of
State may prescribe—
(a)safeguard and promote his welfare (which shall, in the exercise of their duty to him be their
paramount concern);
(b)make such use of services available for children cared for by their own parents as appear to the
authority reasonable in his case; and
(c)take such steps to promote, on a regular basis, personal relations and direct contact between
the child and any person with parental responsibilities in relation to him as appear to them to be,
having regard to their duty to him under paragraph (a) above, both practicable and appropriate.

s22 Promotion of welfare of children in need.
(1)A local authority shall –
(a)safeguard and promote the welfare of children in their area who are in need; and
(b)so far as is consistent with that duty, promote the upbringing of such children by their families.

s23 Children affected by disability

Effective implementation

Scottish legislation contains various
provisions for the child’s right to family
life, by way of local authority duties
and in the application of parental
rights and responsibilities.

The right to private and family life,
found in Art. 8 of the ECHR, is also
applicable in Scottish law due to the
Human Rights Act 1998, which
requires public bodies to act in a way
that is compatible with the Convention
Rights.
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(1)Without prejudice to the generality of subsection (1) of section 22 of this Act, services provided
by a local authority under that subsection shall be designed –
(a)to minimise the effect on any –
(i)disabled child who is within the authority’s area, of his disability; and
(ii)child who is within that area and is affected adversely by the disability of any other person in
his family, of that other person’s disability; and
(b)to give those children the opportunity to lead lives which are as normal as possible.

s24A Duty of local authority to provide information to carer of disabled child
Where it appears to a local authority both that—
(a)a child is a disabled child for whom they must or may provide services under section 22(1) of
this Act; and
(b)a person (“the carer”) provides, or intends to provide, a substantial amount of care on a
regular basis for the child, the local authority shall notify the carer that he may be entitled under
section 24(1) of this Act to request an assessment of his ability to provide, or to continue to
provide, care for the child.

Human Rights Act 1998
s6 Acts of public authorities
(1)it is unlawful for a public authority to act in a way which is incompatible with a Convention right
(2)Subection (1) does not apply to an act if –
(a)as the result of one or more provisions of primary legislation, the authority could not have
acted differently; or
(b)in the case of one or more provisions of, or made under, the primary legislation which cannot
be read or given effect in a way which is compatible with the Convention rights, the authority was
acting so as to give effect to or enforce those provisions.
(3)In this section “public authority” includes –
(a)a court or tribunal, and
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(b)any person certain of whose functions are functions of a public nature.

ECHR
Article 8 Right to respect for private and family life
(1)Everyone has the right to respect for his private and family life, his home and his
correspondence.
(2)There shall be no interference by a public authority with the exercise of this right except such
as is in accordance with the law and is necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the country, for the prevention of
disorder or crime, for the protection of health or morals, or for the protection of the rights and
freedoms of others.

Right to assistance

Social Work (Scotland) Act 1968 as amended by the NHS and Community Care Act 1990
s5B Complaints procedure.
(1)Subject to the provisions of this section, the Secretary of State may by order require local
authorities to establish a procedure whereby a person, or anyone acting on his behalf, may make
representations (including complaints) in relation to the authority’s discharge of, or failure to
discharge, any of their functions under this Act, or any of the enactments [F27mentioned in
section 5(1B)] of this Act, in respect of that person.
(3)An order under subsection (1) of this section may be commenced at different times in respect
of such different classes of person as may be specified in the order.
(4)In relation to a child, representations may be made by virtue of subsection (1) above by the
child, or on his behalf by—
(a)his parent;
(b)any person having parental [F28responsibilities and parental rights (within the meaning of
section 1(3) and section 2(4) respectively of the Children (Scotland) Act 1995) in relation to] him;
(c)any local authority foster parent; or
(d)any other person appearing to the authority to have a sufficient interest in the child’s wellbeing
to warrant his making representations on the child’s behalf.

Effective implementation

The right to assistance is supported in
various pieces of legislation –
particularly the 1995 Children Act, and
has been strengthened since the
implementation of the 2014 Children
and Young People Act.
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(5)In this section–
“child” means a child under the age of 18 years; F29. . .

(6)A local authority shall comply with any directions given by the Secretary of State as to the
procedure to be adopted in considering representations made as mentioned in subsection (1) of
this section and as to the taking of such action as may be necessary in consequence of such
representations.
(7)Every local authority shall give such publicity to the procedure established under this section as
they consider appropriate.

The Children (Scotland) Act 1995
23 Children affected by disability.
(1)Without prejudice to the generality of subsection (1) of section 22 of this Act, services provided
by a local authority under that subsection shall be designed—
(a)to minimise the effect on any—
(i)disabled child who is within the authority’s area, of his disability; and
(ii)child who is within that area and is affected adversely by the disability of any other person in
his family, of that other person’s disability; and
(b)to give those children the opportunity to lead lives which are as normal as possible.
(2)For the purposes of this Chapter of this Part a person is disabled if he is chronically sick or
disabled or suffers from mental disorder (within the meaning of the M1Mental Health (Scotland)
Act 1984).
(3)Where requested to do so by a child’s parent or guardian a local authority shall, for the
purpose of facilitating the discharge of such duties as the authority may have under section 22(1)
of this Act (whether or not by virtue of subsection (1) above) as respects the child, carry out an
assessment of the child, or of any other person in the child’s family, to determine the needs of the
child in so far as attributable to his disability or to that of the other person.
The Children and Young People (Scotland) 2014

Education (Additional Support for Learning) (Scotland) Act 2004
s4 Duties of education authority in relation to children and young persons for whom
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they are responsible
(1)Every education authority must –
(a)in relation to each child and young person having additional support needs for whose school
education the authority are responsible, make adequate and efficient provision for such additional
support as is required by that child or young person, and
(b)make appropriate arrangements for keeping under consideration –
(i)the additional support needs of, and
(ii)the adequacy of the additional support provided for, each such child and young person.
(2)Subsection (1)(a) does not require an education authority to do anything which –
(a)they do not otherwise have power to do, or
(b)would result in unreasonable public expenditure being incurred.

The Children and Young People (Scotland) 2014
8Requirement to prepare children’s services plan
(1)A local authority and the relevant health board must in respect of each 3 year period prepare a
children’s services plan for the area of the local authority. 9Aims of children’s services plan
(2)Those aims are—
(a)that children’s services in the area concerned are provided in the way which—
(i)best safeguards, supports and promotes the wellbeing of children in the area concerned,
(ii)ensures that any action to meet needs is taken at the earliest appropriate time and that, where
appropriate, action is taken to prevent needs arising,
(iii)is most integrated from the point of view of recipients, and
(iv)constitutes the best use of available resources,
19Named person service
(1)In this Part, “named person service” means the service of making available, in relation to a
child or young person, an identified individual who is to exercise the functions in subsection (5).
(2)An individual may be identified for the purpose of a named person service only if the individual
falls within subsection (3).
(3)An individual falls within this subsection if—
(a)the individual—
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(i)is an employee of the service provider, or
(ii)is, or is an employee of, a person who exercises any function on behalf of the service provider,
and
(b)the individual meets such requirements as to training, qualifications, experience or position as
may be specified by the Scottish Ministers by order.

Right to education (including inclusive education)

The Standards in Scotland’s Schools etc. Act 2000
s1 Right of child to school education
It shall be the right of every child of school age to be provided with school education by… an
education authority.
s2 Duty of education authority in providing school education
(1)Where school education is provided to a child or young person… it shall be the duty of the
authority to secure that the education is directed to the development of the personality, talents
and mental and physical abilities of the child or young person to their fullest potential.
s15 Requirement that education be provided in mainstream schools
(1)Where an education authority, in carrying out their duty to provide school education to a child
of school age… they shall unless one of the circumstances mentioned in subsection (3) arises,
provide it in a school other than a special school.
(3)The circumstances are…
(a)would not be suites to the ability or aptitude of the child;
(b)would be incompatible with the provision of efficient education for the children with whom the
child would be educated; or
(c)would result in unreasonable public expenditure being incurred which would not ordinarily be
incurred, and it shall be presumed that those circumstances arise only exceptionally.

Education (Additional Support for Learning) (Scotland) Act 2004
s4 Duties of education authority in relation to children and young persons for whom

Incomplete implementation

Due to the fact that the UK
Government has in place an
interpretive declaration and
reservation, with regards to inclusive
education, it is deemed that Scotland
has not implemented Art. 24 fully into
Scottish Law. However, the Standard’s
in Scotland’s Schools Act 2000, places
a duty on an education authority to
mainstream all pupils (subject to
exceptions), including those children
attending special schools or classes as
defined in the 1980 Education Act.

There is also a requirement on
education authorities and other
agencies to provide additional support
to children and young people who have
an additional support need which is
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they are responsible
(1)Every education authority must –
(a)in relation to each child and young person having additional support needs for whose school
education the authority are responsible, make adequate and efficient provision for such additional
support as is required by that child or young person, and
(b)make appropriate arrangements for keeping under consideration –
(i)the additional support needs of, and
(ii)the adequacy of the additional support provided for, each such child and young person.
(2)Subsection (1)(a) does not require an education authority to do anything which –
(a)they do not otherwise have power to do, or
(b)would result in unreasonable public expenditure being incurred.

s12 Duties to seek and take account of views, advice and information
(1)In –
(a)establishing in pursuance of any provision of this Act whether any child or young person –
(i)has additional support needs, or
(ii)requires, or would require, a coordinated support plan…
The education authority must comply with the duty described in subsection (2).
(2)That duty is a duty to –
(a)seek and take account of relevant advice and information from such appropriate agencies and
other persons as the education authority think appropriate,
(b)subject to subsection (3), seek and take account of the views of –
(i)in the case of a child, the child (unless the authority are satisfied that the child lacks capacity to
express a view) and the child’s parent, and
(ii)in the case of a young person, that young person or, if the authority are satisfied that the
young person lacks capacity to express a view, the young person’s parent,
(c)take account of any relevant advice or information provided to the authority by or on behalf of
the child or young person concerned.

causing a barrier to their learning,
including carrying out assessments,
providing support, and keeping that
approach to support under review. The
Act further specifies that children’s
views should be sought when carrying
out this duty.

In addition, the Equality Act imposes a
duty on education authorities and
schools not to discriminate directly or
indirectly, to harass or victimise pupils
or prospective pupils. There is also a
requirement to make reasonable
adjustments to avoid substantial
disadvantage to any disabled pupil.
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The Equality Act 2010
S85 Pupils: admission and treatment, etc.
(1) The responsible body of a school to which this section applies must not discriminate against a
person –
(a)in the arrangements it makes for deciding who is offered admission as a pupil;
(b)as to the terms on which it offers to admit the person as a pupil;
(c)by not admitting the person as a pupil.
(2)The responsible body of such a school must not discriminate against a pupil –
(a)in the way it provides education for the pupil;
(b)in the way it affords the pupil access to a benefit, facility or service;
(c)by not providing education for the pupil;
(d)by not affording the pupil access to a benefit, facility or service;
(e)by excluding the pupil from school;
(f)by subjecting the pupil to any other detriment.
(3)The responsible body of such a school must not harass –
(a)a pupil;
(b)a person who has applied for admission as a pupil.
(4)The responsible body of such a school must not victimise a person –
(a)in the arrangements it makes for deciding who is offered admission as a pupil;
(b)as to the terms on which it offers to admit the person as a pupil;
(c)by not admitting the person as a pupil.
(5)The responsible body of such a school must not victimise a pupil –
(a)in the way it provides education for the pupil;
(b)in the way it affords the pupil access to a benefit, facility or service;
(c)by not providing education for the pupil;
(d)by not affording the pupil access to a benefit, facility or service;
(e)by excluding the pupil from the school;



Policy Department C: Citizens' Rights and Constitutional Affairs
__________________________________________________________________________________________________

73

Analysis of the legal implementation of CRPD and CRC rights and principles

National legislation (translated in English) Comments/assessment on the
implementation

(f)by subjecting the pupil to any other detriment.
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ANNEX 2 – STATISTICAL INFORMATION
Number

of
violation

Year

Violence Gender
Discrimination

Other
discrimination

Criminal
suspects

2009
In 2009/10,
16,660 children
were referred to
the Children’s
Hearings
Reporter on the
grounds that
they had been a
victim of a
schedule 1
offence*.187

In 2009/10,
10,012
children were
referred to
the Children’s
Hearings
Reporter on
offence
grounds.188

2010
In 2010/11,
16,847 children
were referred to
the Children’s
Hearings
Reporter on
grounds that
they had been a
victim of a
schedule 1
offence*.189

In 2010/11,
8,126
children were
referred to
the Children’s
Hearings
Reporter on
offence
grounds.190

2011
In 2011/12,
11,197 children
were referred to
the Children’s
Hearings
Reporter on
grounds that
they had been a
victim of a

In 2011/12 the
ASNTS received 6
Disability
Discrimination
Claims.192

In 2011/12,
5,604
children were
referred to
the Children’s
Hearings
Reporter on
offence
grounds.193

187 *Any of the offences mentioned in Schedule 1 of the Criminal Procedure (Scotland) Act 1995 (offences against
children to which special provisions apply). SCRA Online Statistics 2009/10, available at:
http://www.scra.gov.uk/cms_resources/Online%20Stats%202009-10%20web.pdf, (accessed 17 November 2014),
3. (Note these statistics are not disaggregated further according to disability).
188 SCRA Online Statistics 2009/10, available at:
http://www.scra.gov.uk/cms_resources/Online%20Stats%202009-10%20web.pdf, (accessed 17 November 2014),
91. (Note these statistics are not disaggregated further according to disability).
189 SCRA Online Statistics 2010/11, available at:
http://www.scra.gov.uk/cms_resources/Online%20Stats%202010-11.pdf, (accessed 17 November 2014), 5.
(Note these statistics are not disaggregated further according to disability).
190 Ibid.
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Number
of

violation

Year

Violence Gender
Discrimination

Other
discrimination

Criminal
suspects

schedule 1
offence*.191

2012
In 2012/13,
7,112 children
were referred to
the Children’s
Hearings
Reporter on
grounds that
they had been a
victim of a
schedule 1
offence*.194

In 2012/13, the
ASNTS received
18 Disability
Discrimination
Claims.195

In 2012/13,
3,608
children were
referred to
the Children’s
Hearings
Reporter on
offence
grounds.196

2013
In 2013/14
2,680 children
were referred to
the Children’s
Hearings
Reporter on
grounds that
they had been a
victim of a
schedule 1
offence* and
3,275 children
referred due to
Close connection
with person who
has carried out

In 2013/14, the
ASNTS received
12 Disability
Discrimination
Claims.198

In 2013/14,
19,077
children
referred to
the Children’s
Hearings
Reporter,
2,764 were
on offence
grounds,
amounting to
0.6% of all
children
(between 8
and 16).199

192 Seventh Annual Report of the Additional Needs Tribunal Scotland, 2011/12, available at:
http://www.asntscotland.gov.uk/asnts/files/Annual%20Report%202011-2012%20Final%20Version.pdf, (accessed
17 November 2014), 7.
193 SCRA Online Statistics 2010/11, available at:
http://www.scra.gov.uk/cms_resources/Online%20Stats%202011-12.pdf, (accessed 17 November 2014), 5.
(Note these statistics are not disaggregated further according to disability).
191 SCRA Online Statistics 2010/11, available at:
http://www.scra.gov.uk/cms_resources/Online%20Stats%202011-12.pdf, (accessed 17 November 2014), 5.
(Note these statistics are not disaggregated further according to disability).
194 SCRA Online Statistics 2012/13, available at:
http://www.scra.gov.uk/cms_resources/SCRA%20Online%20Statistics%202012-13.pdf, (accessed 17 November
2014), 7. (Note these statistics are not disaggregated further according to disability).
195 Eighth Annual Report of the Additional Support Needs Tribunal Scotland, 2012/13, available at:
http://www.asntscotland.gov.uk/asnts/files/483488_v5_20130719%20-%20final.pdf, (accessed 17 November
2014), 8.
196 Ibid.



Country Report on Scotland for the Study on Member States’ Policies for Children with Disabilities
_________________________________________________________________

76

Number
of

violation

Year

Violence Gender
Discrimination

Other
discrimination

Criminal
suspects

domestic
abuse.197

198 Ninth Annual Report of the Additional Support Needs Tribunal Scotland, 2013/14, available at:
http://www.asntscotland.gov.uk/asnts/files/Annual%20Report%202013-14.pdf, (accessed 17 November 2014), 8.
199 The figures are not disaggregated further according to disability. See SCRA’s Official Statistics 2013/14, August
2014 August 2014, available at: http://www.scra.gov.uk/home/scra_s_official_statistics_2013_14.cfm (accessed
17 November 2014).
197 SCRA Online Statistics 2013/14, available at:
http://www.scra.gov.uk/cms_resources/SCRA%20Online%20Statistics%202013-14.pdf, (accessed 17 November
2014), 7. (Note these statistics are not disaggregated further according to disability).
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ANNEX 3 – STUDY ON MEMBER STATES' POLICIES FOR
CHILDREN WITH DISABILITIES - EXECUTIVE SUMMARY

There are about 100 million children in the European Union and about 80 million European
persons with disabilities. While the number of children and the number of persons with
disabilities is well documented, the same cannot be said of children with disabilities.
Children with disabilities combine different factors of vulnerability. As children the
protection of their rights requires the adoption of special measures that are recognised by
the UN Convention on the Rights of the Child (CRC). As individuals with disabilities, they
are particularly vulnerable EU citizens who deserve specific safeguards and protection as
acknowledged by the UN Convention on the Rights of Persons with Disabilities (CRPD).

Children with disabilities and their families face on a daily basis specific problems such as
the lack of assistance and support for their inclusion in schools, experiences of violence and
the lack of proper tools for reporting them, difficulties in accessing buildings or services or
troubles in being heard and participating in decisions affecting their lives.

The Conventions include provisions addressing these concerns and providing protection to
the right to enjoy all human rights and freedoms with no discrimination ensuring:

 equality of opportunities and accessibility,
 the best interests of the child as a consideration in all actions concerning them,
 the evolving capacities of children with disabilities as a consideration in decisions
 affecting them,
 the right to be heard in proceedings and decision-making processes affecting the
 child and the right to a full and effective participation,
 the right to family life,
 the right to effective access to education and inclusive education,
 the right to health care,
 the right to assistance, and
 freedom from violence.

This study is structured to mirror the requirements of both conventions reflecting the main
rights of children with disabilities to be implemented generally in the EU due to the high
rate of ratification by EU Member States. Moreover, in December 2010, the European Union
became a party to the CRPD. In doing so, the EU recognised the challenges persons with
disabilities face in securing the fulfilment of their rights and assumed the responsibility for
its implementation alongside Member States. The EU’s responsibility towards the
implementation of the CRC is of a different scale. Despite the lack of ratification by the EU,
the CRC rights and principles guide the EU policies and action since the Treaty recognises
the rights of the child as an EU objective.

This study assesses the current situation with respect to the rights of children with
disabilities in the EU and the need for EU legislation or for other measures. The options to
act at EU level are framed within the extent of the competences conferred by the Treaties,
which can be exclusive, shared or supporting competences (Article 2 TFEU).
The current EU legislative and policy framework give recognition to the Conventions’ rights
and principles applicable to children with disabilities and a certain degree of
implementation. However, the existing EU legislation relevant to this area is mainly sectoral
(i.e., employment or immigration). The legislation addresses the situation of persons with
disabilities separately from the rights of the child, whereas there is a need to consider
children with disabilities as they face multiple discrimination, on the basis of age as well as
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disability, and to tailor measures to ensure that their rights are respected.

A. Comparative analysis of national legal frameworks
The comparative analysis of the national legal frameworks on children with disabilities’
rights in 18 Member States200 is based on a set of criteria developed to enable an
assessment of comparable data reported in each national study. The criteria are based on
the requirements within each right and principles identified as pertinent to the situation of
children with disabilities.201 The criteria are derived from the text of both conventions and
the CRC General Comments on their interpretation.

Overall, the 18 Member States have in place comprehensive legal frameworks reflecting the
main aspects of the rights and principles identified under the CRPD and CRC. While it may
be stated that the rights of children with disabilities are broadly recognised under national
legal systems either through general or specific legislation, their practical implementation
revealed to be problematic in most Member States.

Consideration of the principle of best interests of the child is generally recognised under
national laws. However, implementation is mostly limited to family and social protection
decisions affecting children and the specific needs of children with disabilities are not
recognised. The country studies found a lack of understanding of what the principle entails,
along with insufficient development of the concept through law or jurisprudence and an
overall lack of implementing rules.

The right to non-discrimination based on disability or age is reflected in national
legislations, however, the implementation of the right is generally only partial and the
reasonable accommodation measures are generally insufficient to guarantee the right. In
practice, accessibility remains a key problem in most Member States. Reference to the
multi-discrimination factors faced by children with disabilities or girls with disabilities is
rarely acknowledged. There is a lack of monitoring results and of data on cases of right’s
violations that could help define more effective measures.

Most countries partially take account of the evolving capacities of the child mainly on the
basis of considerations of age, maturity and development of the child. However, the
situation of children with disabilities is not specifically acknowledged. The implementation is
limited to a certain type of decisions and Member States tend to primarily take into
consideration the child’s age, which for children with disabilities may not be relevant and
which can effectively exclude them from decision making processes that affect them.

The rights to participation and to be heard in decision making processes affecting children
with disabilities are recognised under the legislation of the 18 Member States. However,
their implementation is often limited to some sectoral procedures mostly regarding family
law and at a certain extent in education. In practice, children with disabilities are not
systematically involved and do not get to participate in public and private life at the same
level than their able-peers.

200 For the first phase of this study, 18 selected Member States legal frameworks have been analysed: Belgium,
Czech Republic, Estonia, Finland, France, Germany, Greece, Hungary, Italy, Ireland, the Netherlands, Malta,
Poland, Romania, Slovenia, Spain, Sweden and the United Kingdom. Those countries have been selected by the
European Parliament in the Terms of Specifications of this study.
201 8 rights and principles have been identified as most relevant to the situation of children with disabilities: the
best interests of the child, the right to non-discrimination, the consideration of evolving capacities, the right to
participation/to be heard, the right to be free from violence, the right to family life, the right to assistance and the
right to education.



Policy Department C: Citizens' Rights and Constitutional Affairs
_________________________________________________________________

79

In general freedom from violence is recognised by Member States’ legislation. However,
abuse against children with disabilities is a key problem acknowledged in all country
reports. Violence occurring in institutions is of particular concern. The lack of systematic
data and the difficulty for victims to report abuses do not allow an overview of the situation
needed for the adoption of appropriate policies and measures.

The right to family life is widely recognised in the laws of the selected Member States.
However, insufficient guidance and support to families for the integration of the child with
disabilities and for helping them in their day to day lives is a key problem in most of the 18
Member States. Without proper assistance, families with difficulties might give up on their
responsibility leading to a situation where alternative options are unlikely and
institutionalisation is the only response available.

Overall the right to various forms of assistance (financial, social, health care, etc.) both for
children with disabilities and for their families is recognised in legislation or regulatory
rules. However, again in most cases assistance is sectoral (mainly social and health) and
insufficient (financially and human assistance). The economic crisis is contributing to the
removal and reduction of assistance in most Member States. Access to assistance is often
perceived not as an instrument enabling protection of rights but rather as a discretionary
measure subject to budget constraints.

All Member States recognise the right to education in their Constitutions or legal
frameworks; however, the ability to access the school of choice for children with disabilities
remains very challenging in practice. Mainstream schools remain largely inaccessible to
children with disabilities in many Member States, while in other countries schools have
insufficient resources and support for the child with disabilities is scarce. In addition,
teachers in mainstream schools lack training and awareness on the needs of children with
disabilities and programmes are not systematically adapted to them.

Compliance mechanisms are weak and lack adaptation to the situation of children with
disabilities. Lack of information and guidance to families with children with disabilities on
their rights, procedures and competent authorities decreases their ability to access these
tools.

On the basis of these findings, the study sets forth conclusions and recommendations for
EU action, taking into account the competence of the EU conferred by the Treaties on a
range of policy areas, including disability and children’s rights.

B.1 The role of the European Union
The EU has no explicit competence on children with disabilities. However the EU framework
contains provisions recognising the EU’s role to promote the protection of the rights of the
child as an EU objective as well as its competence to combat discrimination based on
disability. Furthermore, the Charter of Fundamental Rights of the European Union, with
similar legal value as the Treaties, recognises the right to non-discrimination on ground of
disability in Article 21 and the rights of the child under its Article 24. This recognition, while
important, cannot extend the competences of the EU as conferred by the Treaties.

The EU, together with Member States in areas of shared competence or national
competence, is bound by the CRPD obligations and is required to take the necessary
measures to combat discrimination on the grounds of disability within the framework of
Article 19 TFEU or in other matters falling within EU competence. Article 19(1) TFEU
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provides the legal basis for EU action (see among others the proposal for equal treatment
Directive of 2008202) but the unanimity requirement makes achieving agreement under this
legal base difficult. Article 19(2) provides the possibility for the EU to adopt basic principles
and incentive measures to support Member States’ action to combat discrimination through
the ordinary legislative procedure.

Neither the above mentioned proposal for an equal treatment Directive nor any other EU
measures provide for a definition of disability. Prior to the adoption of the CRPD, in a
judgment in July 2006, the Court of Justice of the European Union (CJEU) defined disability
in the same sense as the CRPD within the context of employment policy as ‘a limitation
which results in particular from physical, mental or psychological impairments and which
hinders the participation of the person concerned in professional life’.203 Recently, the CJEU
has further developed this concept204 stating that disability results from barriers hindering
the full and effective participation of the person concerned in professional life on an equal
basis with other workers and calling on the employer to take reasonable accommodation
measures.

EU action is also possible when linked to other policy areas of EU competence. Several
issues related to the rights of the child with disabilities are linked to EU policies such as
social policy, economic, social and territorial cohesion, transport, freedom, security and
justice all of which are shared competence. In addition, the EU has the option to take
action to support Member States policies in a number of areas affecting children with
disabilities such as education, sports, youth or health.

B. 2 Existing relevant EU secondary legislation
The best interests of the child as primary consideration in actions relating to children is a
fundamental requirement recognised in EU legislation. Article 7 of the Mediation Directive
2008/52205 requires the mediator to take into account the best interests of the child when
deciding whether the child can give evidence in judicial proceedings. The Family
Reunification Directive206 requires Member States’ authorities to consider the best interests
of children when examining an application for family reunification (Article 5)207. The
protection of the best interests of the child is explicitly mentioned in Council Directive
2004/81/EC208 on victims of trafficking in human beings.

Non-discrimination at EU level is currently addressed by four EU Directives to combat
discrimination on the basis of protected grounds such as sex, racial or ethnic origin, religion
or belief, age and sexual orientation, most of them restricted to the area of employment.209

202 Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective
of religion or belief, disability, age or sexual orientation, COM/2008/0426 final, available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008PC0426:en:NOT (last accessed 6.5.13).
203 Judgment C-13/05 of the Court (Grand Chamber) of 11 July 2006, Sonia Chacón Navas v Eurest Colectividades,
pt 43.
204 Judgment of the Court, Joint cases C-335/11 and C-337/11 of 11 April 2013, HK Danmark, acting on behalf of
Jette Ring v Dansk almennyttigt Boligselskab (C-335/11) and HK Danmark, acting on behalf of Lone Skouboe
Werge v Dansk Arbejdsgiverforening acting on behalf of Pro Display A/S (C-337/11), pt 47.
205 Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters.
206 Council Directive 2003/86/EC on the right to family reunification.
207 ‘Developing indicators for the protection, respect and promotion of the rights of the child in the European
Union’ FRA, March 2009, available at
http://fra.europa.eu/sites/default/files/fra_uploads/358-RightsofChild_summary-report_en.pdf.
208 Council Directive 2004/81/EC on the residence permit issued to third-country nationals who are victims of
trafficking in human beings or who has been the subject of an action to facilitate illegal immigration.
209 Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation (recast directive); Directive 2004/113/EC on the principle of
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They lay down rules ‘for combating discrimination (…) with a view to putting into effect in
the Member States the principle of equal treatment’.210 Disability is recognised as grounds
for discrimination under Directive 2000/78/EC and, furthermore, protection of equality
between men and women in matters of employment and occupation under Directive
2006/54/EC applies to persons with disabilities. Directive 2000/43/EC on equal treatment
between persons irrespective of racial or ethnic origin does not include disability as a
protected ground. Directive 2004/113/EC on equal treatment between women and men in
access to supply of goods and services refers to discrimination on grounds of sex but not on
age or disability.

The European Commission has acknowledged the differences of protection provided across
the various grounds and published a proposal for a Directive in 2008 aiming at completing
the legal framework on anti-discrimination law and providing for a more equal level of
protection across the grounds211.

Other measures in policy areas such as the internal market or transport have an impact on
children with disabilities’ access to services with no-discrimination. For example, Directive
2001/85/EC on the carriage of passengers, requires accessibility features for persons with
reduced mobility and visually impaired persons. Other instruments cover rights of persons
with disabilities when travelling by air, accessibility to lifts, in carrying out public
procurement or in measures for telecommunication212.

Within the remit of its competences, the EU’s action to combat discrimination is
complemented with activities by the EU Institutions to improve knowledge about
discrimination (e.g. by raising awareness), support intermediary actors (e.g. NGOs, social
partners and equality bodies) to improve their capacity to combat discrimination and to
encourage the exchange of national good practices.

The consideration of children’s evolving capacities is recognised in the Brussels IIbis
Regulation 2201/2003 which requires courts to hear the view of the child according to
his/her age or degree of maturity. The same formulation is found in EU legislation
concerning immigration and asylum in relation to unaccompanied minors.

Children’s right to participation is recognised in some Commission strategic documents
including the 2005 ‘European policies concerning youth’, the 2006 ‘EU strategy on the
rights of the child’, the Youth in Action Programme and the EU Agenda for the Rights of the
child of 2011. EU legislation on immigration and asylum recognise the right of the child to
be heard during proceedings under the Brussels IIbis Regulation 2201/2003.

equal treatment between women and men in the access to and supply of goods and services; Directive
2000/43/EC on the principle of equal treatment between persons irrespective of racial or ethnic origin and
Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation.
210 Article 1 Directive 2000/43/EC.
211 Proposal for a Directive on implementing the principle of equal treatment between persons irrespective of
religion or belief, disability, age or sexual orientation (COM(2008)426). It is currently blocked in the Council.
212 ‘Study on challenges and good practices in the implementation of the UN Convention on the Rights of Persons
with Disabilities VC/2008/1214’, European Commission, Brussels, 2010, Executive Summary available at
http://www.efc.be/programmes_services/resources/Documents/UN_Covention_Summary_EN.pdf.
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The EU has adopted a number of measures on the protection of children from violence213

relating to child trafficking, to the sexual exploitation of children and to the protection of
victims including several Directives214 that have been adopted to replace some of these
instruments. For example, the Directive 2011/36/EU on preventing and combating
trafficking in human beings and protecting its victims, focus on the protection of children
which are more vulnerable than adults and establishes more severe penalties when the
offence is committed against vulnerable persons such as children and persons with
disabilities.

The Directive 2012/29/EU establishing minimum standards on the rights, support and
protection of the victims of crime recognises that a victim of crime should be treated
without discrimination based on any ground including age and disability. Lastly, Directive
2011/92/EU on combating sexual abuse, the sexual exploitation of children and child
pornography215 provides the need for specific protection of children with disabilities.

The right to family life and the maintenance of the child in family context is at the heart of
Council Regulation 2201/2003 Brussels IIbis (EC)216. In the field of immigration policies,
the right of the child to family life is ensured by the rules on family reunification217 and the
provisions of the Directives on asylum218 regarding unaccompanied minors and the respect
for the family unit.

The principle of maximum inclusion in society of children with disabilities is reflected in
strategy documents such as the Disability Strategy 2010-2020219 and the EU 2020
Programme in relation to education and training220. The 2003 Council Resolution on equal
opportunities for Pupils and Students with Disabilities221 addressed the problem of access to

213 Framework Decision 2002/629/JHA on combating trafficking in human beings; Council Directive 2004/81/EC on
the residence permit issued to third-country nationals victims of trafficking in human beings; Council Framework
Decision 2004/68/JHA on combating sexual exploitation of children and child pornography; Council Framework
Decision 2001/220/JHA on the standing of victims in criminal proceedings; Council Resolution 2001/C 283/01 on
the contribution of civil society in finding missing or sexually exploited children. Decision No 1351/2008/EC
establishing Safer Internet Programme 2009-2013.
214 Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims, and
replacing Council Framework Decision 2002/629/JHA, Directive 2011/92/EU on combating the sexual abuse and
sexual exploitation of children and child pornography and replacing Council Framework Decision 2004/68/JHA,
Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of crime,
and replacing Council Framework Decision 2001/220/JHA.
215 Article 1 Directive 2011/92/EU.
216 Council Regulation (EC) No 2201/2003, concerning jurisdiction, recognition and enforcement of judgments in
matrimonial matters and matters of parental responsibility.
217 Council Directive 2003/86/EC on the right to family reunification; Council Regulation (EC) No 343/2003,
establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum
application lodged in one of the Member States by a third-country national; Council Directive 2004/83/EC of on
minimum standards for the qualification and status of third country nationals or stateless persons as refugees or
as persons who need international protection; Directive 2008/115/EC, on common standards and procedures in
Member States for returning illegally staying third-country nationals.
218 Council Directive 2001/55/EC on minimum standards for giving temporary protection in the event of a mass
influx of displaced persons; Council Directive 2003/9/EC laying down minimum standards for the reception of
asylum seekers; Council Directive 2004/83/EC on minimum standards for the qualification and status of third
country nationals, stateless persons or refugees as persons who otherwise need international protection; Council
Directive 2005/85/EC on minimum standards on procedures in Member States for granting or withdrawing refugee
status.
219 Area of action 5 of the Commission Communication European Disability Strategy 2010-2020: A Renewed
Commitment to a Barrier-Free Europe COM(2010) 636 final.
220 Council Conclusions of 12 May 2009 on a strategic framework for European cooperation in education and
training (‘ET 2020’), 2009/C 119/02, OJ C 119/2, of 28 May 2005.
221 Council Resolution of 5 May 2003 on equal opportunities for pupils and students with disabilities in education
and training, 2003/C 134/04.
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education by children with disabilities. In 2010, the Resolution of the European Parliament
on mobility and inclusion of children with disabilities222 stressed the need to ensure full
respect for the rights of the child, including the right to education and the right to
participate in community life of children with disabilities. The EU Institutions also support
the European Agency for Development in Special Needs Education, the independent
organisation acting as a platform for collaboration on special educational needs and the
promotion of full participation within mainstream education and training223.

C. Recommendations for EU action
When evaluating the need for specific recommendations aimed at improving the situation of
children with disabilities, it is important to highlight that children with disabilities are first
and foremost children with the same needs as any other children and who should be
beneficiaries of all rights recognised by the CRC. Their intrinsic difference with their peers
needs to be recognised for designing appropriate legislative and policy measures.

Horizontal issues
 As a first and general recommendation, all EU Member States which have not already

done so should ratify the two conventions referred to in this study and implement their
provisions by adopting national legislation and ensuring its practice.

 The European Commission, liaising with the UN Secretariat for the CRPD and the UN
Secretariat for the CRC, should ensure Member States understanding and
implementation of several definitions of the Conventions that are cornerstones for the
implementation of the rights of children with disabilities, namely the definition of
“disability”, the “best interests of the child” and the “evolving capacities of the child”.
They should lead the development of initiatives to ensure that the specificities of
children with disabilities are taken into account.

 To that end, it is recommended that the Commission takes the initiative to provide
clarification at EU level of the CRDP definition of “disability” as it is considered to be too
broad in practice and its implementation at national level is therefore difficult. The
development of guidance documents, exchange of best practices and promotion of
existing manuals are recommended.

 The European Commission should take action to promote that children with disabilities
are considered in existing mainstreaming initiatives for non-discrimination and equal
treatment.

 The EP, the Council and the Commission should promote the development of national
information tools to assist families with children with disabilities to understand the legal
frameworks applicable to them, including access to assistance measures, competent
authorities, procedures and compliance mechanisms. Specific tools addressed to these
families could include an EU web portal which could be linked, where possible, to
national portals providing full information on rights, requirements, criteria for
implementation, competent authorities, and coordination systems. This initiative could
bring citizens closer to the EU.

 The EU Institutions should take a leading role in promoting awareness-raising on issues
concerning the rights of children with disabilities, their interests and specific needs in
order to promote the full implementation of the principle of best interests of children

222 European Parliament Resolution of 25 October 2011 on mobility and inclusion of people with disabilities and the
European Disability Strategy 2010-2020 (2010/2272(INI)).
223 European Agency for Development in Special Needs Education website available at
http://www.europeanagency.org/about-us.
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with disabilities. The EP and the Council could also use their budgetary powers to
provide for financing of awareness-raising campaigns.

Best interests of the child
 While most countries have legislation recognising the principle of best interests of the

child, only few Member States contain in their legislation a general requirement for its
systematic consideration in all decisions affecting children. Some Member States (such
as Sweden and the UK) have introduced child impact assessments of proposed
legislation. It is recommended that the European Commission promotes the exchange
of these initiatives and develops a guide on methodologies for carrying out these child
impact assessments implementing the best interests of the child principle.

Right to non-discrimination
 The concept of reasonable accommodation in relation to the specific situation of

children with disabilities needs clarification and further development to define the
boundaries for the use of disproportionate burden. The EU, through the Commission,
could support this through exchange of best practices at national level on the
implementation of reasonable accommodation covering different situations. This would
help defining the baselines from which the respect of the right requires public
authorities’ action and prevents it from being subject to arguments of disproportionate
costs.

 The 2008 Proposal for a Council Directive on implementing the principle of equal
treatment between persons irrespective of religion or belief, disability, age or sexual
orientation, if adopted, has the potential of addressing the situation of children with
disabilities. Amendment 37 introduced by the European Parliament refers to multiple
discrimination. Within this context, clarification could be introduced in the recitals of
the proposed Directive in order to ensure that the situation of children with disabilities
is considered as a part of its scope.

 The European Commission’s draft for an upcoming European Accessibility Act should
explicitly cover children with disabilities’ access to goods and services, at least with a
reference to multiple discrimination cases.

Evolving capacities of children with disabilities
 The EP should consider ways to raise awareness and promote taking into account the

evolving capacities of children, including children with disabilities, with the aim to have
the principle applied in all decision making processes affecting them.

 Any new legislation on child-friendly justice should include consideration of the ability
of the child with disabilities to be heard in judicial proceedings affecting them. The
Commission should ensure that these provisions are included in the anticipated EU law
on special safeguards for suspected or accused persons who are vulnerable, including
children, or the anticipated EU law for the recognition and enforcement of decisions on
parental responsibility.

Furthermore, it is recommended that the European Commission, the Council and the EP
promote the use of the Council of Europe Guidelines on child-friendly justice and support
training for the relevant professionals at all levels.
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Right of participation of children with disabilities
 The anticipated European Accessibility Act could provide for the development of tools to

ensure the participation of children with disabilities in the consultation processes of the
legislative and policy initiatives affecting them.

 The EP should explore ways to raise awareness on the requirements needed to ensure
the right of participation of children with disabilities through concrete measures such as
simulation of plenary meetings in the EP involving children with disabilities,
guaranteeing physical access to the EP buildings or designing tools to ensure
nonphysical participation.

Right to be heard of children with disabilities
 In order to enable effective implementation of the right to be heard by children with

disabilities, changes in the attitudes of judicial, administrative and enforcement officers
are needed. To that end, the EP, the Council and the Commission should encourage
Member States to develop awareness-raising actions and training addressed at public
authorities.

 The Commission in preparing legislation on child-friendly justice, should ensure that
adequate steps are taken to identify the ability of the child to express his/her views in
judicial proceedings affecting them, enabling a climate of trust between the child and
the judicial and enforcement officers and providing reasonable accommodation to
ensure the effective right to be heard of children with disabilities.

Freedom from violence
 It is recommended that the EP, the Council and the Commission promote the

development of statistical information on the situation of violence affecting children,
and in particular children with disabilities. Furthermore, they should promote the
development of indicators (such as disability, children, girls, family environment) to be
mainstreamed in other policy or general surveys so as to provide systematic data on
the situation of children with disabilities.

 The European Commission and the EP should promote FRA to examine the situation of
violence against children, particularly in institutions, including children with disabilities
as they are particularly vulnerable. The necessary funding should be proposed to the
budgetary authority.

 The European Commission should consider in particular the need for measures at EU
level aimed at reducing the number of cases of violence against children, especially
children with disabilities, in Member States (both in a domestic context and in public
institutions). The Commission could start preparatory work by organising working
groups with Member States experts to consider:

 proposals for ensuring that Member States set up preventive measures and
proper monitoring systems to detect cases of violence and abuse against children,

 the setup of control mechanisms and regular inspections,

 peer reviews or the Open Method of Coordination for implementation of
proposals,

 access to information and communication services targeted at improving the
system of complaints concerning children’s right to freedom from violence.

 The Commission could promote the organisation of specialised EU-wide training and
workshops amongst professionals to share knowledge on complaint procedures,
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reporting measures and accessibility of communication services for children with
disabilities, especially for children with severe disabilities or intellectual impairments.
The budgetary authority should provide adequate funding for these activities.

Right to family life of children with disabilities
 The Commission, the Council and the EP should encourage Member States to set up

appropriate support structures for families with children with disabilities in order to
reduce the risks of the child losing family life while safeguarding the best interests of
children with disabilities.

 Within the Open Method of Coordination, the Commission should develop Guidelines on
minimum requirements of residential institutions with regards to children with
disabilities. The Guidelines would aim at ensuring that residential care centres have a
small number of users and the capacity to host children with autism or with intellectual
disabilities.

 The Commission should propose to the budgetary authority the use of EU funds for the
protection of children’s right to family life, prioritising funds for families while ensuring
that the good quality of the institutions is maintained.

Access to assistance
 A special single national body (with regional offices) responsible for the management of

services, budget and assistance of children and their families should be established in
order to ensure consistency, coordination, effectiveness, increase accessibility and
better guidance for families on the funding support available.

 The EP should continue to lead actions on children with disabilities to inform Member
States on the negative impacts of budget cuts on implementation of their rights,
especially in the field of education, social protection and health care.

 Within the European Semester process, the Commission should provide appropriate
recommendations to Member States on how to use existing resources effectively
instead of just cutting the necessary assistance for children with disabilities who belong
to the most vulnerable citizens.

Access to inclusive education
 The Commission should develop actions to support Member States in improving

education systems for children with disabilities through the Open Method of
Coordination or peer review while respecting their general competence for matters
related to education. Action at EU level could include:

 Development of best practice guides and recommendations on the minimum type of
resources needed in mainstreaming schools, and on the role of parents and children
with disabilities in decision-making processes affecting children with disabilities or
the development of education objectives;

 Promotion of training for teachers on better understanding of children with
disabilities’ needs and evolving capacities, teaching methodologies and handling of
children with specific disabilities in a class together with their able-peers;

 Promotion of teaching tools that help the inclusion of children with disabilities in
schools and outside of schools such as the Council of Europe’s COMPASS manual;

 Promotion of anti-bullying and anti-stigmatisation initiatives, including awareness
raising campaigns promoting inclusion of children with disabilities; and
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 Development of quality objectives for education offered to children with disabilities
and the promotion of initiatives to maintain the support for higher education.

EU Funding
 The EP, the Council and the Commission should promote among Member States the use

of the Structural Funds to foster the development of quality social services provided for
children with disabilities, while facilitating the implementation of the Voluntary
European Quality Framework for Social Services;

 The EP, the Council and the Commission should promote the development of family and
community-based alternatives with the purpose of de-institutionalisation.

 The EP, the Council and the Commission should encourage the use of structural funds
for improving accessibility and inclusive education.
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