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Abstract 
 
This study was requested by the European Parliament's Committee for Civil Liberties, Justice and Home Affairs (LIBE) as 

part of the Parliament's general commitment to improving the quality of EU legislation, and in particular its undertaking 

to carry out impact assessments of its own substantial amendments when it considers it appropriate and necessary for 

the legislative process. 

 

The aim of this ex-ante impact assessment is to evaluate seven substantial amendments to the Commission’s proposal 
for a directive on provisional legal aid for suspects or accused persons deprived of liberty and legal aid in European Arrest 
Warrant proceedings, adopted by the LIBE Committee in its report of May 2015. The study concludes that the adoption 
of these amendments would have a generally positive impact on the fundamental rights of suspects and accused persons. 
The right to legal aid, and thus, equal access to justice, would be further enhanced. In particular, the ‘practical’ enjoyment 
of the right of access to a lawyer (Directive 2013/48/EU) by indigent people would be ensured. Overall, the justice systems 
of the Member States investigated in this study would benefit from the adoption of the legal aid guarantees provided by 
the amendments. Evidence shows that a well-functioning legal aid system can streamline the proceedings, reduce the 
length of time suspects are held in police stations/detention centres, and limit the number of wrongful convictions, prison 
overcrowding and congestion in courts. The amendments would, however, imply certain additional cost burdens for 
Member States’ administrations.
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Definition of key concepts 

 
Legal Aid Legal aid means funding and assistance from the Member State 

ensuring the effective use of the right of access to a lawyer. It 
should cover the costs of the defence, such as the cost of the 
lawyer, and other costs of the proceedings, such as court fees1. 

Provisional Legal 
aid 

Provisional legal aid means legal aid granted until the decision 
on legal aid has been taken2. It is also referred as emergency legal 
aid. 

Ordinary Legal aid Ordinary legal aid is legal aid granted to a person after a decision 
on legal aid has been taken3. 

Means Test  Some Member States require a means test to determine if the 
suspect/accused is eligible for legal aid. 
The Means test determines the financial eligibility for legal aid 
by looking at an applicant’s income4. 

Merits Test Some Member States require a merits test to determine if the 
suspect/accused is eligible for legal aid. 
According to this test, a person has the right to free legal aid if 
the ‘interests of justice’ so require. The ‘interests of justice’ are 
determined on the basis of various elements such as: the 
seriousness of the offence; the complexity of the case and the 
social and personal situation of the accused person5. 

European Arrest 
Warrant (EAW) 

The European arrest warrant is a judicial decision issued by a 
Member State with a view to the arrest and surrender by another 
Member State of a requested person, for the purposes of 

                                                 
1 Article 3(1), European Commission, proposal for a directive on provisional legal aid for suspects or 
accused persons deprived of liberty and legal aid in European arrest warrant proceedings’ (proposed 
directive on legal aid), available at: http://ec.europa.eu/smart-regulation/impact/ia_car-
ried_out/docs/ia_2013/com_2013_0824_en.pdf. 
2 ibid.  
3 This definition is derived a contrario from the definition of provisional legal aid provided by the 
proposed directive. Another definition of ordinary legal aid can be found under Amendment 32 
which defines ‘ordinary legal aid’ as: “means funding and assistance from the Member State ensuring 
the exercise of the right of access to a lawyer”. (Report on the proposal for a Directive of the European 
Parliament and of the Council on provisional legal aid for suspects or accused persons deprived of 
liberty and legal aid in European arrest warrant proceedings). 
4 Section 2 (point 4), European Commission, ‘Recommendation on the right to legal aid for suspects 
or accused persons in criminal proceedings’,[C(2013) 8179/2], pp. 11–14, available at: http://ec.eu-
ropa.eu/justice/criminal/files/c_2013_8179_en.pdf.  
5 ibid. 

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/com_2013_0824_en.pdf
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/com_2013_0824_en.pdf
http://ec.europa.eu/justice/criminal/files/c_2013_8179_en.pdf
http://ec.europa.eu/justice/criminal/files/c_2013_8179_en.pdf
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conducting a criminal prosecution or executing a custodial 
sentence or detention order6. 

Issuing Member 
State 

The issuing Member State is the State which is competent to issue 
a European arrest warrant by virtue of the law of that State7. 

Executing Member 
State 

The executing Member State is the State which is competent to 
execute the European arrest warrant by virtue of the law of that 
State8. 

Requested person Requested person means a person subject to a European arrest 
warrant9. 

  

                                                 
6 Article 1(1), Council Framework Decision of 13 June 2002 on the European arrest warrant and the 
surrender procedures between Member States, 18.7.2002, [L 190/1], available at: http://eur-lex.eu-
ropa.eu/legal-content/en/TXT/?uri=CELEX%3A32002F0584. 
7 ibid., Article 6(1). 
8 ibid., Article 6(2). 
9 Article 3(c) of proposed directive on legal aid.  

http://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32002F0584
http://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32002F0584
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Executive summary 

Following the adoption of the Commission’s proposal for a directive on provisional legal 

aid for suspects or accused persons deprived of liberty and legal aid in European arrest 

warrant proceedings, the European Parliament's Committee for Civil Liberties, Justice and 

Home Affairs (LIBE) adopted a number of substantial amendments which aim to broaden 

the scope of the proposal.  

 

In line with the European Parliament’s undertaking to carry out impact assessments of its 

own substantial amendments when it considers it appropriate and necessary for the 

legislative process, the LIBE committee requested this study which aims to evaluate the 

impacts of seven key amendments to the above proposal. 

 

In particular, the objectives of this ex-ante impact assessment, as set out in the terms of 

reference established by the committee, are to assess the amendments’ socio-economic 

impact and impact on fundamental rights, taking into account the positions of the 

European Parliament and the Commission, as well as to analyse alternative options for two 

amendments in particular. 

 

The study builds upon the proposed directive, as a baseline, and takes into account the 

findings of the Commission’s impact assessment. EU legislation on procedural rights in 

criminal proceedings and the EU standards in this area (i.e. Article 6 ECHR and Articles 47 

and 48 of the Charter) provide the framework.  

 

Research methods used for this study include: desk research, legal and economic analysis, 

case studies, a survey and experts’ interviews. While the quantitative analysis of the socio-

economic impacts builds upon the findings of the Commission’s impact assessment for the 

whole EU, the qualitative analysis explores the impact on fundamental rights in ten 

selected Member States: Belgium, Bulgaria, the Czech Republic, the United Kingdom 

(England and Wales only), Finland, France, Germany, Hungary, Italy and Spain.  These 

Member States have been selected with the aim of creating a representative sample in terms 

of geographical balance, size, legal tradition, and typology of provisional and ordinary 

legal aid systems in criminal proceedings.  Due to the lack of available data, a quantitative 

analysis could not be conducted for every amendment.  

 

The seven amendments in question focus on a range of legal aid issues and have different 

objectives as summarised below: 

 

 Amendment 29 aims to extend the scope of the proposed directive to suspects or 

accused persons who are not deprived of liberty and to ordinary legal aid, in addition 

to provisional legal aid; 

 Amendment 31 excludes minor offences from the scope of the proposed directive in 

specific circumstances10; 

                                                 
10 According to Amendment 31, in respect of minor offences the Directive shall only apply to the 
proceedings before a court with jurisdiction in criminal matters: (a) where the law of a Member State 
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 Amendment 39 aims to reduce the possibility for Member States to recover legal aid 

costs11;  

 Amendment 41 establishes that decisions granting legal aid and assigning a lawyer 

shall be made promptly by an independent authority; 

 Amendment 42 aims to extend the scope of the right to legal aid from the issuing 

Member State of a European Arrest Warrant to any Member State where evidence-

gathering or other investigative acts are being carried out.; 

 Amendment 43 creates an obligation on Member States to put in place systems 

ensuring the quality of legal aid and the independence of and training for legal aid 

lawyers; 

 Amendment 44 requires Member States to provide sufficient remedies for those whose 

right to legal aid has been breached. 

 

Based on our findings, we believe that, overall, the adoption of these amendments would 

have a positive impact on the fundamental rights of suspects and accused persons. The 

amendments would broaden access to legal aid, ensuring the ‘practical’ and ‘effective’ 

enjoyment of the right of access to a lawyer (Directive 2013/48/EU) for those people who 

do not have sufficient means, by providing more suspects and accused persons with 

prompt and effective legal representation from the start of proceedings, a crucial element 

of a fair criminal justice system. The amendments would ensure a greater degree of 

consistency among Member States, where the extent and availability of legal aid and, 

therefore, legal representation, currently varies.  This would enhance legal certainty, as 

well as consistency, thus strengthening mutual trust between Member States.  Moreover, 

legal aid, as promoted by the amendments, would benefit the whole justice system of most 

of the analysed countries12. While most of the amendments would imply certain costs for 

Member States’ administrations, a well-functioning legal aid system, by ensuring 

competent and effective legal representation, can streamline criminal proceedings, reduce 

the length of time suspects are held in police stations/detention centres, limit the number 

of wrongful convictions, and reduce prison overcrowding and congestion in courts. 

Although these benefits are difficult to measure in monetary terms, they provide a strong 

argument for the adoption of the amendments proposed by the LIBE committee. 

 

In particular, by extending legal aid to persons not deprived of liberty, Amendment 29 

would guarantee that persons who are subject to investigative actions, but who are not 

deprived of liberty, would be legally represented, and so less likely to suffer violations of 

their right to a fair trial (Article 6 ECHR). The initial stage of the proceedings is a crucial 

moment for all suspects: it is at this stage that the risk of self-incrimination without a legal 

representative is high, irrespective of whether or not the suspect is deprived of liberty. By 

extending the scope of application of the Directive, this option would prevent unjustified 

differences in the treatment of suspects/accused persons according to whether they are 

                                                 
provides for the imposition of a sanction by an authority other than a court with jurisdiction in crim-
inal matters, and the imposition of such a sanction may be appealed or referred to such a court; or 
(b) where deprivation of liberty cannot be imposed as a sanction. 
11 According to Amendment 39, Member States may only recover costs of provisional legal aid if it is 
established through a final decision that the person does not meet the eligibility criteria for ordinary 
legal aid and that the person provided false information about his/her financial situation. 
12 The United Kingdom opted out of the proposed directive. 
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deprived of liberty or not. Moreover, by providing ordinary as well as provisional legal 

aid, this amendment would ensure that accused persons are able to enjoy the right to legal 

aid throughout the entire length of the proceeding. The costs of introduction of this 

amendment have been estimated to be in the range of EUR 244 – EUR 386 million annually 

across the EU13. The amendment would be expected to result in streamlining the 

proceedings and in reducing the rate of (pre-trial) detention. 

 

Amendment 31 would have varying impacts on different Member States depending on the 

legal system in place. While the rights of suspects and accused persons would be better 

guaranteed in those Member States where legal aid is currently excluded for minor 

offences, those Member States where legal aid is not excluded on the basis of the type of 

offence would either see no change or there may be a risk that they limit legal aid for certain 

minor offences (i.e. those handled by authorities other than criminal courts)14. Potential 

limiting of provision of legal aid for minor cases handled by authorities other than criminal 

courts would potentially bring cost savings in the range of 0.2-11% of the costs of legal aid 

for persons not deprived of liberty. One should treat these estimates with caution in the 

light of a non-regression clause: it is unlikely that Member States would withdraw legal 

aid provisions for cases where it would have been granted prior to implementation of the 

Directive. 

 

Moreover, by restricting the reimbursement of legal aid costs to exceptional cases, 

Amendment 39, would ensure that a higher number of persons would be able to apply for 

legal aid without worrying about whether or not they will be forced to repay the associated 

costs at a later stage. At the same time, this amendment would imply that Member States’ 

administrations would not be able to recover as many legal aid costs as they currently do. 

The costs of this option for the Member States with respect to the condition that the costs 

can be recovered only when a final decision is taken that the person does not meet the 

eligibility criteria for ordinary legal aid, have been estimated at the level of approximately 

EUR 7 million (equivalent to about 15% of the costs currently recovered)15. Some savings 

on administrative costs of the proceedings related to cost recovery could be expected (but 

not quantified), which would be likely to reduce these costs. 

 

In turn, Amendment 41, according to which decisions to grant legal aid and assign a 

lawyer shall be made promptly and by an independent authority, would have a 

particularly positive impact in those countries where the promptness of the decisions on 

legal aid and the independence of the managing institutions are problematic. Overall, the 

equality of arms, the right of access to a lawyer (Directive 2013/48/EU) and presumption 

of innocence and defence rights (Article 48 of the Charter) will be better safeguarded by 

                                                 
13 The costs include approximately EUR 61 million due to the extension of the temporal scope to 
persons not deprived of liberty and approximately EUR 183 – EUR 325 million due to the extension 
of the material scope to ordinary legal aid. 
14 Although Article 7 (Non-regression clause) of the proposed directive on legal aid aims to ensure 
common minimum standards and to prevent Member States from lowering existing higher stand-
ards, certain limitations could still be introduced by States. 
15 Quantitative assessment of other conditions leading to recovery of legal aid costs was not possible 
due to lack of relevant data. 
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the adoption of this amendment. The costs of this amendment have not been quantified 

due to the lack of data.  

 

The impact of Amendment 42 would be equally positive. The collaboration between 

defence practitioners in the issuing and executing states of a European Arrest Warrant 

(EAW), envisaged by this amendment, would prevent the need for evidence requests being 

made and would result in fewer inappropriate or erroneous EAW requests and fewer 

appeals against extradition, thus increasing legal certainty. The total cost to Member States 

attributable to this amendment has been estimated in the range of EUR 0.63 – 1.34 million. 

The appointment of legal aid lawyers in issuing Member States for the purpose of assisting 

the lawyer in the executing Member States within the scope of EAW proceedings, would 

have direct and tangible benefits arising from the avoidance of costly proceedings in cases 

of wrongful surrender.  

 

Similarly, positive effects would derive from Amendment 43 on the quality and 

independence of legal aid lawyers. This impact would be particularly important given that 

the poor quality of the services provided by legal aid lawyers is one of the major issues 

affecting many of the analysed countries.  The annual costs of training, accreditation and 

monitoring aiming at ensuring adequate quality and independence of legal aid lawyers 

across the EU have been estimated at the level of EUR 13.4 million annually. These costs 

may be offset to an extent by the efficiency gains made in having trained and competent 

lawyers engaged through criminal proceedings. 

 

Finally, Amendment 44 would safeguard the right to an effective judicial remedy (Articles 

6 and 13 ECHR) and would guarantee against the arbitrariness of the decision granting 

legal aid, ensuring consistency in the availability of legal representation. These safeguards 

are essential in those countries where an appeal mechanism against the refusal of legal aid 

is currently not foreseen and where there is no judicial review in case of failure to provide 

adequate information regarding the right to legal aid. Making clear and explicit the 

possibility to appeal the decision on refusal of legal aid would be likely to increase the 

annual number of appeals of such decisions. This would imply additional costs for Member 

States’ administrations. However, since the possibility of filing appeals in case of refusal to 

grant legal aid is currently ensured in the vast majority of Member States, the burden of 

costs related to implementation of this amendment would potentially be insignificant.  
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1. Introduction  

On 27 November 2013, the European Commission adopted a proposal for a directive of the 
European Parliament and of the Council on provisional legal aid for suspects or accused 
persons deprived of liberty and legal aid in EAW proceedings16’. The Commission carried 
out an impact assessment (hereafter referred to as Commission IA) to underpin its 
proposal17. 
 
During the JHA Council meeting of March 2015, the Council reached a general approach 
on the proposal18. The text adopted by the Council contains certain modifications to the 
Commission’s proposal in order to narrow the scope of application of the Directive. In turn, 
the LIBE Committee of the European Parliament adopted its report19 on the proposal in 
May 2015. The Committee introduced some substantial amendments which aim to broaden 
the scope of the proposal. 
 
With the aim of reaching an agreement on the text of the proposed directive, the LIBE 

Committee requested an impact assessment of a number of key amendments: Amendment 

2920; Amendment 3121; Amendment 3922; Amendment 4123; Amendment 4224; Amendment 

                                                 
16 European Commission, proposal for a directive on provisional legal aid for suspects or accused 
persons deprived of liberty and legal aid in European arrest warrant proceedings’ (proposed di-
rective on legal aid), available at: http://ec.europa.eu/smart-regulation/impact/ia_car-
ried_out/docs/ia_2013/com_2013_0824_en.pdf.17 European Commission, ‘Impact Assessment Ac-
companying the Proposal for Measures on Legal Aid for Suspects or Accused Persons in Criminal 
Proceedings’, available at: http://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:52013SC0476&from=EN.18 Council of the European Union, ‘Gen-
eral Approach on the proposal for a directive of the European Parliament and of the Council on 
provisional legal aid for suspects or accused persons deprived of liberty and legal aid in European 
arrest warrant proceedings’, 26.02.2015, [6603/15], available at: http://data.consilium.eu-
ropa.eu/doc/document/ST-6603-2015-INIT/en/pdf. 
17 European Commission, ‘Impact Assessment Accompanying the Proposal for Measures on Legal 
Aid for Suspects or Accused Persons in Criminal Proceedings’, available at: http://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013SC0476&from=EN.18 Council of the Euro-
pean Union, ‘General Approach on the proposal for a directive of the European Parliament and of 
the Council on provisional legal aid for suspects or accused persons deprived of liberty and legal aid 
in European arrest warrant proceedings’, 26.02.2015, [6603/15], available at: http://data.consil-
ium.europa.eu/doc/document/ST-6603-2015-INIT/en/pdf. 
18 Council of the European Union, ‘General Approach on the proposal for a directive of the European 
Parliament and of the Council on provisional legal aid for suspects or accused persons deprived of 
liberty and legal aid in European arrest warrant proceedings’, 26.02.2015, [6603/15], available at: 
http://data.consilium.europa.eu/doc/document/ST-6603-2015-INIT/en/pdf. 
19 European Parliament, LIBE Committee, ‘Report on the proposal for a directive of the European 
Parliament and of the Council on provisional legal aid for suspects or accused persons deprived of 
liberty and legal aid in European arrest warrant proceedings’ (Report on the proposed directive on 
legal aid), available at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
//EP//NONSGML+REPORT+A8-2015-0165+0+DOC+PDF+V0//EN.  
20 Article 1, paragraph 1 a and b of the proposed directive on legal aid. 
21 ibid., Article 2, paragraph 2 a and b. 
22 ibid., Article 4, paragraph 5. 
23 ibid., Article 4 b. 
24 ibid., Article 5, paragraph 2. 

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/com_2013_0824_en.pdf
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/com_2013_0824_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013SC0476&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013SC0476&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013SC0476&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013SC0476&from=EN
http://data.consilium.europa.eu/doc/document/ST-6603-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-6603-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-6603-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-6603-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-6603-2015-INIT/en/pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A8-2015-0165+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A8-2015-0165+0+DOC+PDF+V0//EN
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4325; and Amendment 4426. The LIBE Committee considers that the legislative debate and 

negotiations would benefit from the clarification of the various impacts. 

 
 

1.1. Objective and scope of the research paper 

The aim of this ex-ante impact assessment is to evaluate the seven substantial amendments 
to the Commission’s proposal adopted by the LIBE Committee. In particular, the specific 
objectives of this study are to: 
 

 Assess the socio-economic impact (costs and benefits) of the amendments; 

 Evaluate the impact of the amendments on fundamental rights; 

 Analyse alternative scenarios for amendments 31 and 42 aiming to reflect the different 
positions of the three EU institutions, namely the European Parliament, the 
Commission and the Council. For the remaining amendments, the positions of the 
Commission and the Parliament are analysed. 
 

The study builds upon the proposed directive of the European Commission as a baseline 
and takes into account the findings of the Commission’s IA. EU legislation on procedural 
rights in criminal proceedings and the EU standards in this area (i.e. Article 6 ECHR27 and 
Articles 47 and 48 of the Charter28) provide the framework for this study.  
 
The evidence gathered for this study covers ten EU Member States. These Member States 
have been selected with the aim of creating a representative sample in terms of 
geographical balance, size, legal tradition, and typology of provisional and ordinary legal 
aid systems in criminal proceedings. Member States which have a legal aid system in line 
with the amendments adopted by the LIBE Committee and Member States which are most 
affected by legal aid issues have been included in the scope of the study. 
 
The Member States analysed within the study are: Belgium, Bulgaria, the Czech Republic, 
the United Kingdom, Finland, France, Germany, Hungary, Italy and Spain. With regard to 
the United Kingdom, the study is limited to England and Wales. Therefore, unless 
otherwise specified, references to the United Kingdom throughout the report should be 
interpreted as referring exclusively to England and Wales. While the qualitative analysis 
explores the impact on fundamental rights in ten selected Member States, as explained 
above, the quantitative analysis of the socio-economic impacts builds upon the findings of 
the Commission’s IA for the whole EU. As mentioned in Section 1.5, alternative options for 
amendment 31 and 42 are also examined. The alternative scenarios aim to reflect the 
different positions of the three EU institutions, namely the European Parliament, the 
Commission and the Council. 
 

 

  

                                                 
25 ibid., Article 5 a paragraph 2 b. 
26 ibid., Article 5 b. 
27 European Convention on Human Rights, available at: https://ec.europa.eu/digital-single-mar-
ket/sites/digital-agenda/files/Convention_ENG.pdf. 
28 Charter of Fundamental Rights of the European Union, [2000/C-364/01], 18.12.2000, available at: 
http://www.europarl.europa.eu/charter/pdf/text_en.pdf. 

https://ec.europa.eu/digital-single-market/sites/digital-agenda/files/Convention_ENG.pdf
https://ec.europa.eu/digital-single-market/sites/digital-agenda/files/Convention_ENG.pdf
http://www.europarl.europa.eu/charter/pdf/text_en.pdf
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1.2. Overview of the EU legal and policy context  

The right to legal aid is an essential component in securing the right to fair trial and defence 
rights which are guaranteed by Article 6 ECHR and Articles 47 and 48 of the Charter.  
 
According to Article 6(3)(c) ECHR, a person has the right to free legal aid if two conditions 
are met: first, if he/she does not have sufficient means to pay for legal assistance (this can 
be verified with the use of the means test) and second, when the interests of justice so 
require (this can be verified with the merits test). The ECtHR has developed rules about 
how legal aid should be provided. If a person does not have sufficient means to pay for a 
lawyer, he/she will satisfy the first condition set down in Article 6(3) ECHR29. However, 
no definition of ‘sufficient means’ has been provided by the ECtHR. In determining the 
accused’s financial circumstances, his/her situation is to be taken into account. As a 
general rule, it is for domestic authorities to set a financial threshold for the means test. 
Thus, Member States have a certain degree of discretion in deciding how to implement the 
means test. Nevertheless, in the determination of eligibility, sufficient guarantees against 
arbitrariness must be guaranteed.  
 
The second condition established by Article 6(3) ECHR is that ‘the interests of justice’ must 
require legal aid to be provided. The ECtHR30 has identified three factors that should be 
considered when determining the ’interests of justice’: the seriousness of the offence and 
the severity of the potential sentence; the complexity of the case; and the social and 
personal situation of the accused. All the factors should be considered together, but any of 
the three can justify the provision of free legal aid. 
 
Table 1: EU standards pertinent to legal aid are described in the box below. 

EU STANDARDS ON LEGAL AID 

 
Article 82 of the Treaty of the Functioning of the European Union (TFEU) states that the 
principle of mutual recognition of judgments and judicial decisions should be facilitated 
by means of minimum rules on procedural rights. Judicial cooperation needs to be founded 
on mutual trust and confidence between the different judicial systems and the perception 
that the rights of suspects and accused persons are not respected in every instance has a 
disproportionately detrimental effect on mutual trust and, in turn, on judicial cooperation. 
 
Article 47(3) of the Charter of Fundamental Rights provides that: ‘Legal aid shall be made 
available to those who lack sufficient resources insofar as such aid is necessary to ensure 
effective access to justice.’ 
 
Article 48(3) of the Charter of Fundamental Rights establishes the presumption of 
innocence and the respect for the rights of defence of anyone who has been charged. 
 
Article 6(3)(c) of the European Convention in Human Rights states that everyone charged 
with a criminal offence has the right to ‘defend himself in person or through legal 
assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, 
to be given it free when the interests of justice so require.’ 
 

                                                 
29 ECtHR, ‘Guide on Article 6 - Right to a Fair Trial’, Criminal Limb, 2014, available at: 
http://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf. 
30 ibid. 

http://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf
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Within this legal framework, the EU has adopted various policy/legislative initiatives on 
the protection of procedural rights in criminal proceedings.  On 30 November 2009, the 
Council adopted a Resolution on a Roadmap for strengthening the procedural rights of 
suspected or accused persons in criminal proceedings31. Taking a step by-step approach, 
the Roadmap called for the adoption of measures regarding the right to translation and 
interpretation (measure A), the right to information on rights and information about the 
charges (measure B), the right to legal advice and legal aid (measure C), the right to 
communicate with relatives, employers and consular authorities (measure D), and special 
safeguards for suspects or accused persons who are vulnerable (measure E).  
 
The Commission worked together with the Council and the European Parliament to 

implement the roadmap. Under measure C, Directive 2013/48/EU32 on the right of access 

to a lawyer was adopted in October 2013. The Directive aims to ensure that minimum 

standards on the right of access to a lawyer in criminal proceedings and on the right to 

communicate upon arrest are applied throughout the EU. Moreover, in November 2013 

the European Commission presented a package of proposals33 to further strengthen 

procedural safeguards for citizens in criminal proceedings. The proposal for a directive on 

provisional legal aid is part of this package. The proposal, which represents a key step 

forward under the 2009 Roadmap, complements the existing right of access to a lawyer by 

guaranteeing legal aid to suspects/accused persons in criminal proceedings and requested 

persons who are subject to EAW34 proceedings.  

 

The package of proposals was accompanied by a communication35 and by two 

recommendations on safeguards for vulnerable persons suspected or accused in criminal 

                                                 
31 Council Resolution of 30 November 2009 on a Roadmap for strengthening procedural rights of 
suspected or accused persons in criminal proceedings, 4.12.2009, [C 295/1], available at: http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009G1204(01). 
32 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the 
right of access to a lawyer in criminal proceedings and in European arrest warrant proceedings, and 
on the right to have a third party informed upon deprivation of liberty and to communicate with 
third persons and with consular authorities while deprived of liberty, 6 November 2013, [L-294/1] 
(date of transposition: 27 November 2016), available at http://eur-lex.europa.eu/LexUriServ/Lex-
UriServ.do?uri=OJ:L:2013:294:0001:0012:EN:PDF 
33 European Commission, ‘Proposal for a directive on the strengthening of certain aspects of the pre-
sumption of innocence and of the right to be present at trial in criminal proceedings’, 
[COM/2013/0821 final - 2013/0407 (COD)], 27 November 2013, available at: http://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/?uri=celex%3A52013PC0821; ‘Proposal for a directive on proce-
dural safeguards for children suspected or accused in criminal proceedings’, [COM/2013/0822 final 
- 2013/0408 (COD)], 27 November 2013, available at: http://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=celex%3A52013PC0822; and the proposed directive on legal aid. 
34 The EAW is an arrest warrant valid throughout all Member States of the EU. The EAW was intro-
duced by the Framework Decision 2002/584/JHA. It replaces extradition procedures within the EU’s 
territorial jurisdiction and implies faster and simpler procedures. 
35 European Commission, Communication, ‘Making progress on the European Union Agenda on 
Procedural Safeguards for Suspects or Accused Persons - Strengthening the Foundation of the Euro-
pean Area of Criminal Justice’, [COM/2013/0820 final], available at: http://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A52013DC0820. 

http://eur-lex.europa.eu/legal-content/en/ALL/;ELX_SESSIONID=ZybQJzWNghvVFQMYM2nlhxkKGxGh4bPJckQb1xnk4RDHc61gzY2t!1316736443?uri=CELEX:32013H1224(02)
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009G1204(01)
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009G1204(01)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:294:0001:0012:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:294:0001:0012:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52013PC0821
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52013PC0821
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52013PC0822
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52013PC0822
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52013DC0820
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52013DC0820
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proceedings36, and on the right to legal aid in criminal proceedings37. The latter provides a 

detailed guidance for Member States on the means and merits tests to be applied when 

assessing the need for legal aid and the quality of legal aid representation. 

 
 

1.3. Overview of the legal aid systems in the selected Member 

States38 

The ten Member States analysed by this study present a variety of different legal aid 

systems. As shown in Table 2 (see Annex II) while in the jurisdictions of Belgium, France 

and Spain the right to legal aid is determined only by a means test39, in the jurisdictions of 

Bulgaria, the Czech Republic40, the United Kingdom (England and Wales only), Finland, 

Hungary41 and Italy the right to legal aid is determined by both a means and a merits test. 

Germany only has a merits test.  

 

The merits test is based upon various elements, such as the seriousness of the offence and 

the severity of the potential sentence. In certain Member States, the merits test excludes the 

right to legal aid for persons suspected or accused of having committed a crime for which 

deprivation of liberty of a certain length is not foreseen as a possible punishment. The 

Commission’s IA42 indicates that deprivation of liberty is a crucial criterion for the merits 

test in Bulgaria, the United Kingdom (England and Wales only), Finland, Hungary43 and 

Germany (where only a merits test exists).  

                                                 
36 European Commission, ‘Recommendation of 27 November 2013 on procedural safeguards for vul-
nerable persons suspected or accused in criminal proceedings’ (Recommendation on vulnerable per-
sons), OJ C 378, 24.12.2013, pp. 8–10, available at:  http://eur-lex.europa.eu/legal-con-
tent/en/ALL/?uri=CELEX%3A32013H1224(02). 
37 European Commission, ‘Recommendation on the right to legal aid for suspects or accused persons 
in criminal proceedings’ (Recommendation on legal aid), [C(2013) 8179/2], pp. 11–14, available at: 
http://ec.europa.eu/justice/criminal/files/c_2013_8179_en.pdf. 
38 This information was gathered through desk research and stakeholder consultation.  
39 The majority of these countries examine the person’s income, the property status and family situ-
ation (such as the number of dependant family members) of the individual. 
40 Code of Criminal Procedure Act No. 141/1961, last amended by Act. No. 86/2015 (Předpis č. 
141/1961 Sb., Zákon o trestním řízení soudním -trestní řád), Official Gazette n. 37, 2015.  In the Czech 
Republic, there are both a means and merits test. A mandatory defence lawyer is assigned to the 
accused if one of the grounds of mandatory defence stipulated by the Code of Criminal Procedure 
applies (Sections 36, 36a 36b) (e. g. if the accused is in custody executing a sentence of imprisonment, 
the sentence of imprisonment at stake exceeds five years etc.). Therefore a merits test applies. On the 
other hand, according to Section 33(2)(3)(4), Code of Criminal Procedure (Act no. 141/1961 Coll.), 
legal aid is granted if the accused proves that he/she does not have sufficient means to cover defence 
costs regardless of the type of criminal offence (means test). 
41 In Hungary there are two types of legal aid available for suspects and accused persons. While the 
first one consists of the possibility of being exempted from covering legal costs, the second one con-
sists of the pre-payment of the costs of a defence lawyer by the State in cases in which the legal 
representation is mandatory. For the first type of legal aid the eligibility criteria look at the financial 
situation of the suspect (means test) and at other circumstances not related to the type of offence. For 
the second type of legal aid, the type of the offence is taken into account (merits test). 
42  Commission IA, pp. 113 and 139. 
43 The deprivation of liberty is a crucial criterion in Hungary only for the second type of legal aid. 
For the first type of legal aid only the financial situation (means test) and other circumstances not 
related to the type of offence are assessed. As explained above, the first type of legal aid consists of 

http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:32013H1224(03)
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32013H1224(02)
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32013H1224(02)
http://ec.europa.eu/justice/criminal/files/c_2013_8179_en.pdf
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Legal aid is provided to both persons deprived and not deprived of liberty in all the 
analysed countries. The legal aid granted is both ordinary and provisional in the majority 
of Member States apart from Italy and Finland where provisional legal aid does not exist44 
(see Table 3 in Annex II). In the Czech Republic, Germany and Hungary there is a system 
comparable to provisional legal aid whereby mandatory defence schemes ensure the 
presence of a lawyer whose costs are pre-paid by the State in the early stage of the 
proceeding45.   
  
The right to legal aid arises at different stages of the proceeding. In Belgium46, Hungary47, 
Finland48and the Czech Republic49 this right arises prior to the first police interrogation 
whereas in the United Kingdom (England and Wales only)50, France51, Italy52 and Spain53 
this occurs at the first police interrogation. In Germany54and Bulgaria55 it arises at the point 
of formal arrest/charge.  While in the United Kingdom (England and Wales only) access 
to provisional legal aid is unconditional and is granted at the first police interrogation56, in 

                                                 
the possibility of being exempted from covering legal costs whereas the second type of legal aid 
consists of the pre-payment of the costs of a defence lawyer by the State in cases in which legal rep-
resentation is mandatory. 
44 In Italy and Finland provisional legal aid does not exist. Access to a mandatory lawyer is provided 
prior to the police interrogation (Finland) or at the 1st police interrogation (Italy) but legal aid is for-
mally granted only after a decision on the eligibility for ordinary legal aid has been taken.   
45 See below, Table 3 in Annex II (Material and temporal scope of legal aid in the selected Member 
State).   
46 Article 47bis (4) of the Code of Criminal Procedure 1808-11-17/30’ (Code d’Instruction Criminelle), 
Government Gazette 27-11-1808; Salduz Law 2011-08-13/13 (Loi Salduz), Government Gazette 05-09-
2011; Open Society Justice Initiative and Justicia, ‘Legal Aid in Belgium’ (2015) available 
at:https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-belgium-
20150427.pdf. 
47 Information confirmed through stakeholders’ consultation;Centre & Evaluation Services, ‘Study of 
Financial and other Impacts for an Impact Assessment of a Measure Covering the Right of a Sus-
pected or Accused Person to have Legal Aid in Criminal Proceedings’ (Study for an IA on legal aid), 
Final Report, 7 August 2013, pp. 23 and 34. 
48 Information confirmed through stakeholders’ consultation. 
49  Study for an IA on legal aid, p. 24. 
50 ibid., p. 24. 
51 ibid, p. 25. 
52 Article 126 (L) of Presidential Decree 115/2002 - Consolidated Law on Legal Expenses (D.P.R. 
115/2002 - Testo unico delle disposizioni legislative e regolamentari in materia di spese di giustizia). Official 
Gazzette n. 139 of 15 June 2002. 
53 Articles 118(2) and 121 of the Law on Criminal Procedure (Real decreto de 14 de septiembre de 1882 
por el que se aprueba la Ley de Enjuiciamiento Criminal), available at: https://www.boe.es/bus-
car/act.php?id=BOE-A-1882-6036&p=20151006&tn=1#a118). 
54 In Germany, the decision on legal aid can be taken up to 24 hours after the arrest of the accused. 
However, there is a gap between the time of the arrest and the moment at which the decision on 
eligibility on legal aid is taken. During this period no legal aid is provided. As a result, the person 
may be interrogated by the police without the assistance of a lawyer. See Study for an IA on legal 
aid, p. 26. 
55 European Commission, European Judicial Network (EJN) in civil and commercial matters, Legal 
aid (information available also on criminal legal aid), available at: http://ec.europa.eu/civiljus-
tice/legal_aid/legal_aid_bul_bg.htm. However, there is evidence that in practice a lawyer is often 
not provided until a later stage then the arrest. Fair Trials ‘The Practical Operation of Legal Aid in 
the EU’, July 2012, p.3, available at: https://www.fairtrials.org/wp-content/uploads/2012/09/Le-
gal_Aid_Report.pdf.  
56 Commission IA p. 21; Study for an IA on legal aid, pp. 23-24. 

https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-belgium-20150427.pdf
https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-belgium-20150427.pdf
https://www.boe.es/buscar/act.php?id=BOE-A-1882-6036&p=20151006&tn=1#a118
https://www.boe.es/buscar/act.php?id=BOE-A-1882-6036&p=20151006&tn=1#a118
http://ec.europa.eu/civiljustice/legal_aid/legal_aid_bul_bg.htm
http://ec.europa.eu/civiljustice/legal_aid/legal_aid_bul_bg.htm
https://www.fairtrials.org/wp-content/uploads/2012/09/Legal_Aid_Report.pdf
https://www.fairtrials.org/wp-content/uploads/2012/09/Legal_Aid_Report.pdf
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the other countries it is guaranteed under the same conditions for ordinary legal aid 
(eligibility criteria)57.     
 

Legal aid is excluded for minor or less serious offences in Germany, Hungary, Finland and 
the United Kingdom (England and Wales only) and Spain (see Table 4 in Annex II). In 
particular, if a person is charged with a crime punishable with one year or less of 
imprisonment he/she is not entitled to a court-appointed lawyer even if he/she is indigent 
in Germany. No legal aid is provided if the penalty foreseen for the commission of the 
crime is less than five years in Hungary and if the punishment would be no greater than a 
fine, or in certain cases58 if the case would be tried in a Magistrate’s Court in the United 
Kingdom (England and Wales only). In Finland the exclusion of legal aid occurs in the 
following cases: (1) if the matter is of minor importance to the applicant; (2) if it would be 
manifestly pointless in proportion to the benefit for the applicant; (3) pleading the case 
would constitute an abuse of process; or (4) the matter is based on an assigned right and 
there is reason to believe that the purpose of the assignment was to receive legal aid. There 
is no exclusion based on the type of offence in Belgium, Bulgaria and France (see Table 4 
in Annex II).  
 
The recovery of at least part of legal aid expenditure is foreseen in all countries (see Table 
5 in Annex II). The conditions under which it is possible to recover costs vary across 
countries. In Belgium, Bulgaria, the United Kingdom (England and Wales only), Finland, 
France, Italy and Spain if the suspect/accused knowingly provided false information 
he/she must reimburse the legal aid costs. A guilty verdict triggers the reimbursement of 
legal aid in Bulgaria, Finland, Germany and in the Czech Republic in some cases59. 
Furthermore, the recovery of legal aid costs is foreseen when a change in the financial 
circumstances of the convicted person occurs in Belgium, Bulgaria, Finland, France, 
Hungary and Spain. Finally, such reimbursement takes place where a final decision 
establishes that the person does not meet the eligibility criteria for ordinary legal aid in 
Belgium, The United Kingdom (England and Wales only), Finland, France, Hungary, Italy 
and Spain. 
 
The refusal to grant legal aid can be subject to judicial review in all ten Member States with 

the partial exception of Hungary. As further explained in Annex IV, there are two types of 

legal aid available for suspects and accused persons in Hungary. While the first one 

consists of the possibility of being exempted from covering legal costs, the second one 

consists of the pre-payment of the costs of a defence lawyer by the State in cases in which 

the legal representation is mandatory.  

 

Under the first type of legal aid, there are two possibilities: 

 

                                                 
57 In the remaining countries provisional legal aid is granted through a decision which assesses the 
financial situation of the suspect and/or other aspects. This decision is not immediate but is taken 
after a certain amount of time (information collected through desk research and stakeholder consul-
tations). 
58 Such cases include motoring offences. 
59 In mandatory defence cases, if the person is found guilty, he/she will normally have to reimburse 
the legal costs. In exceptional cases, the court can decide to exempt the person from the reimburse-
ment obligation based on his/her financial situation. In cases different from mandatory defence 
where legal aid is provided, a verdict of guilt does not trigger an obligation of reimbursement (Infor-
mation collected through stakeholders’ consultation).  
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 If a court was taking the decision on legal aid, an appeal against the court’s decision60 
can be filed.  

 If the decision on legal aid was taken by the investigating authority, typically the 
prosecutor, there is no judicial review but only the possibility to file a complaint 
against the decision61.  

 
Regarding the second type of legal aid, no appeal mechanism is foreseen against the 
decision on legal aid. This decision is taken by the prosecution service or the court 
according to the stage of the proceedings at which the request is filed62.  
 
The quality of legal aid differs across Member States. There is some type of mechanism 
ensuring the quality and independence of legal aid lawyers in all ten Member States. A 
system of accreditation exists in Belgium, the United Kingdom (England & Wales only), 
France and Italy. Moreover, training/education for legal aid lawyers is compulsory in all 
Member States except for Bulgaria, the Czech Republic, and Hungary. While in some 
Member States (the United Kingdom - England & Wales only, France, Italy and Spain) 
there is specific training for criminal legal aid lawyers, in others (Belgium, Germany and 
Finland) only training for all lawyers is provided. 
 
Finally, legal aid is provided for the requested persons in the EAW proceedings in all the 
analysed Member Stateswhen the country acts as an executing State. Similarly, all Member 
States, apart from France, Germany, the United Kingdom (England and Wales only), 
provide legal aid when the country acts as an issuing state63. Conversely, no Member State 
grants legal aid in the State where evidence gathering is carried out.  
 
 

1.4. Problem definition64 

Legal aid is essential to guaranteeing equal access to justice for all as provided for by Article 
6(3) ECHR. As highlighted by the UN Principles65, legal aid is a crucial element of a fair 
criminal justice system that is based on the rule of law. It is a foundation for the enjoyment 
of other rights including the right to a fair trial and an important safeguard that ensures 
public trust in the criminal process. Access to legal aid is also a prerequisite for the 
‘practical’ enjoyment of the right of access to a lawyer (Directive 2013/48/EU). In fact, for 
indigent people, access to a lawyer cannot be effective unless the State provides legal aid 
free of charge. Moreover, the provision of legal aid strengthens the equality of arms 
between defence and prosecution as well as the presumption of innocence preventing the 
suspect/accused person from self-incriminating him/herself. Legal aid has broader 
benefits for the system as a whole. A functioning legal aid system can reduce the length of 
time suspects are held in police stations and detention centres. An effective legal aid system 

                                                 
60 i.e. non-conclusive order (nem-ügydöntő végzés). 
61 Article 195(1) of the Criminal Procedure Code, Act XIX of 1998 on Criminal Proceedings (1998. évi 
XIX. Törvény a büntetőeljárásról), available at : http://njt.hu/cgi_bin/njt_doc.cgi?do-
cid=34361.315686.  
62 ibid., Article 48(5). 
63 Morgan C., ‘Legal aid in criminal proceedings in the EU, April 2012, available at: 
http://www.ecba.org/extdocserv/conferences/geneva2012/MorganLegalAid.pdf 
64 This information was gathered through desk research and stakeholder consultation. 
65 United Nations, ‘Principles and Guidelines on Access to Legal Aid in criminal Justice Systems’, 
2013, available at:  https://www.unodc.org/documents/justice-and-prison-reform/UN_princi-
ples_and_guidlines_on_access_to_legal_aid.pdf. 

http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
http://www.ecba.org/extdocserv/conferences/geneva2012/MorganLegalAid.pdf
https://www.unodc.org/documents/justice-and-prison-reform/UN_principles_and_guidlines_on_access_to_legal_aid.pdf
https://www.unodc.org/documents/justice-and-prison-reform/UN_principles_and_guidlines_on_access_to_legal_aid.pdf
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contributes to reducing wrongful convictions, prison overcrowding and congestion in the 
courts66. 
 
Despite the existence of European legal standards in this area (ECHR and Charter), 
national standards and practices vary considerably across EU countries leading to 
shortcomings in the protection of the right to legal aid and fair trial. There is huge variation 
in the structure, funding, conditions and effectiveness of legal aid systems67. Moreover, 
many countries across Europe fail to provide a fair and accessible system to ensure that 
indigent people can access effective legal representation68. 
Among others, the following legal aid issues emerge69: 
 

 Stage of the proceeding at which legal aid is granted in practice: in some Member 
States such as Germany70 no legal aid is provided to suspects and accused persons at 
the preliminary interrogation at the police station. 

 Cost recovery: in some Member States such as Bulgaria, Finland and Germany, the 
suspect/accused person who is found guilty or is subsequently found not eligible for 
ordinary legal aid, following the provision of provisional legal aid, must repay the 
legal fees. The risk of having to pay these fees may lead suspects/accused to waive 
their right to a lawyer for fear of being unable to pay later71.  

                                                 
66 Open Society Justice Initiative, ‘Legal Aid in Europe: Minimum Requirements under International 
Law’, April 2015, available at: https://www.opensocietyfoundations.org/sites/default/files/ee-le-
gal-aid-standards-20150427.pdf. 
67 Open Society Justice Initiative, ‘Arrest Rights Brief No.3: The Right to Legal Aid’, April 2013, avail-
able at: https://www.opensocietyfoundations.org/sites/default/files/arrest-rights-template-legal-
aid-20130412.pdf.  
68 The ECtHR has repeatedly condemned EU Member States for failing to guarantee the right to legal 
aid. Relevant case law include: Artico v. Italy ( ECtHR, Artico v. Italy, judgment of 13 May 1980, ap-
plication n. 6694/74); Daud v. Portugal (ECtHR, Daud v. Portugal, judgment of 21 April 1998, applica-
tion n. 11/1997/795/997); Czekalla v. Portugal (ECtHR, Czekalla v. Portugal, judgment of 10 October 
2002, application n. 38830/97); Twalib v. Greece, the ECtHR condemned Greece because of the absence 
of legal aid counsel during cassation proceedings (ECtHR, Twalib v. Greece, judgment of 9 June 1998, 
application n. 42/1997/826/1032); R. D. v. Poland (ECtHR, R. D. v. Poland, judgment of 18 December 
2001, application n. 29682/96 and 34612/97). In this case Poland was condemned for not providing 
legal aid despite the strong indications that the applicant did not have the means to bear the costs of 
legal assistance. In Benham v. United Kingdom the United Kingdom and Bulgaria were condemned 
because their merits test for access to legal aid excluded cases in which the applicant should have 
benefitted from free legal assistance (ECtHR, Benham v. United Kingdom, judgment of 10 June 1996, 
application n. 7/1995/513/597; ECtHR Padalov v. Bulgaria, judgment of 10 August 2006, application 
n. 54784/00).  Additional case-law include: Aït-Mouhoub v. France, judgment 28 October 1998 (denial 
of grant of legal aid to pursue a complaint because of the fact that the applicant’s appeal on points of 
law against the court was still pending); Santambrogio v. Italy, judgment of 21 September 2004 (refusal 
of legal aid to an indigent applicant for failing to prove that applicant was not in a “state of poverty”); 
Steel and Morris v. The United Kingdom, judgment of 15 February 2005 (indigent applicants to whom 
legal aid was denied for the fact that they had been accused of defamation); Podbielski and PPU Polpure 
v Poland, judgment of 26 July 2005 (Polish citizen who had been granted legal aid but who was denied 
the right to appeal for being unable to pay procedure costs).  
69 Fair Trial, Legal Expert Advisory Panel, ‘Position paper on the proposed directive on provisional 
legal aid for suspects or accused persons deprived of liberty and legal aid in European arrest warrant 
proceedings’, February 2015, available at :  https://www.fairtrials.org/wp-content/uploads/Posi-
tion-Paper-on-Legal-Aid1.pdf. Information was also collected through desk research and stake-
holder consultation. 
70  Study for an IA on legal aid, p. 26; Information validated by one German stakeholder. 
71 Information validated by experts interviewed.  

https://www.opensocietyfoundations.org/sites/default/files/ee-legal-aid-standards-20150427.pdf
https://www.opensocietyfoundations.org/sites/default/files/ee-legal-aid-standards-20150427.pdf
https://www.opensocietyfoundations.org/sites/default/files/arrest-rights-template-legal-aid-20130412.pdf
https://www.opensocietyfoundations.org/sites/default/files/arrest-rights-template-legal-aid-20130412.pdf
https://www.fairtrials.org/wp-content/uploads/Position-Paper-on-Legal-Aid1.pdf
https://www.fairtrials.org/wp-content/uploads/Position-Paper-on-Legal-Aid1.pdf
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 Poor quality of legal aid provided: in some Member States72, such as Bulgaria73 and 
Belgium74, legal aid lawyers are often poorly paid or only paid years after the 
proceedings such as in Italy75. For this reason, many lawyers often refuse to provide 
legal aid76. This impacts the quality of legal representation which is provided under 
legal aid schemes77. 

 Lack of independence: in a few Member States such as Bulgaria and Hungary78, legal 
aid practitioners are appointed and funded by the police, leading to concerns about 
their independence79. 

With the aim of addressing some of the above issues, the Commission has proposed a 
Directive on legal aidsetting legal standards in relation to provisional legal aid for 

                                                 
72 Study for an IA on legal aid, pp. 65-66. 
73 Information collected through stakeholder consultation and experts’ interviews. Bulgarian stake-
holders highlighted the problem of low payments. One stakeholder stated that in Bulgaria, for legal 
aid cases, lawyers are paid under the minimum rate fixed by regulation for normal cases. Another 
stakeholder mentioned that legal aid lawyers are paid only at the end of the trial also if they take part 
in the pre-trial stage. There is no fixed rate per hour for legal aid lawyers’ fees. However, an approx-
imate rate per hour of providing legal aid to criminal suspects and accused persons who are deprived 
of liberty is for pre-trial around 200 lv and for trial around 200-250 lv.  In ‘The institute of legal aid in 
Bulgaria and some current practical problems in the provision of legal aid’ (16 January 2016), Ivaylo 
Danov, the Chairman of Sofia Bar Association, highlighted that “This Ordinance [Ordinance for the 
legal aid payment], even after its last change in December 2015, provides much lower legal fees for 
lawyers who provide legal services under the Legal Aid Act […]. This makes the legal aid lawyers –
lawyers, who work primarily for honor and glory and not to provide a decent income”. 
74 Open Society Foundations and Justicia, Fact Sheets, ‘Legal Aid in Belgium’, April 2015, available 
at : https://www.opensocietyfoundations.org/fact-sheets/legal-aid-belgium. Information vali-
dated by stakeholders from Belgium (from the Flemish Bar Council). One stakeholder stated that 
“The experience of the Flemish Bar Council (OVB) is that the administration does not provide suffi-
cient budget to permit legal aid lawyers to make a living exclusively from legal aid cases. As a result 
very few lawyers are inclined to take on legal aid cases. This can also result in a poor quality delivery 
on the lawyer’s part”. Another stakeholder reported that “The global budget is not sufficient. This 
leads to some difficulties for the biggest cases”. A Finnish stakeholder mentioned the same problem 
(“low fee: 110 €/h does not attract the more experienced or specialised lawyers”). 
75 Italian stakeholders reported  the following: “The lawyers are not paid immediately, but reim-
bursed at the end of the criminal trial after request”; “The idea is that legal aid is only a lawyer’s 
mission, the low payments decided by judges for legal aid activities, the long time required to receive 
the payment by the state.” 
76 Gramatikov, M., ‘The Development of the Legal Aid System in Bulgaria’, in Public Interest Law 
Institute (PILI) Making Legal Aid a Reality: A Resource Book for Policy Makers and Civil Society, 2009, p. 
116, available at : file:///C:/Users/msi/Downloads/Making%20Legal%20Aid%20a%20Real-
ity%20(1).pdf. 
77 ibid. 
78 Pardavi, M., Kádár, A., ‘The Hungarian Legal Aid System’, in PILI Making Legal Aid a Reality: A 
Resource Book for Policy Makers and Civil Society, 2009, p. 141. 
79 Cape, E., Namoradze, Z., Smith R., Spronken, T., ‘Effective Criminal Defence in Europe. Executive 
Summary and Recommendations’, 2010, p. 9. One Bulgarian stakeholder stated: “When the request 
for legal aid comes from the police, often in smaller towns, the requesting officer would ask if a 
specific lawyer is available to be assigned on the case under the pretext that the accused person is 
asking for him/her. This is done so that a favourable lawyer, who is on good terms with the police 
officer, gets assigned to the case”. Hungarian Helsinki Committee, ‘Without Defense - Recommen-
dations for the Reform of the Hungarian Ex Officio Appointment System in Criminal Matters’ 2007, 
available at°: http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-
the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007; Report to the Hungarian 
Government on the visit to Hungary carried out by the European Committee for the Prevention of 
Torture and Inhuman  or Degrading Treatment or Punishment (CPT) from 3 to 12 April 2013, Stras-
bourg, 30 April 2014, CPT/Inf (2014) 13, § 24.   

https://www.opensocietyfoundations.org/fact-sheets/legal-aid-belgium
file:///C:/Users/msi/Downloads/Making%20Legal%20Aid%20a%20Reality%20(1).pdf
file:///C:/Users/msi/Downloads/Making%20Legal%20Aid%20a%20Reality%20(1).pdf
http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007
http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007
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suspects/accused persons deprived of liberty and legal aid for requested persons in EAW 
proceedings. 
 
The proposed directive addresses two major problems relating to legal aid provision across 
the EU80:  
 

 the failure to provide legal aid representation at an early stage of the criminal 
proceedings 

 poor access to legal aid in EAW proceedings in both the issuing and executing Member 
States 

 
The Directive represents a positive development towards the establishment of EU 
minimum legal aid standards. However, the scope of the Directive is restricted to the right 
to provisional legal aid in criminal proceedings. Its limited scope has raised concern within 
the Parliament. In this regard, the Parliament81 highlighted that the fragmented approach 
followed by the Commission does not increase legal certainty, nor does it make it clear for 
suspected/accused persons to what extent they will effectively have a right to legal aid 
and what the quality of the legal assistance will be.  
 
Therefore, with the aim of expanding legal aid safeguards the LIBE Committee adopted 
some amendments, including the seven analysed by this study. These amendments aim to 
ensure that the proposed directive follows the same scope as Directive 2013/48/EU on the 
right of access to a lawyer. 
 
 

1.5. Methodological approach  

The research was conducted from mid-February 2016 until the beginning of April 2016. 
The research process for this study took place in three phases:  
 

 Phase 1: Inception. During this phase, the methodological tools to be used during 
phase 2 were developed. 

 Phase 2: Research. During this phase, desk research, legal analysis and stakeholder 
consultations were carried out. A survey questionnaire was sent to one hundred and 
thirty-eight stakeholders. The questionnaire was completed by twenty-nine 
stakeholders from the ten Member States covered by the study including legal aid 
boards, judges, criminal law practitioners, prosecutors, academics, representatives 
from Ministries of Justice and NGOs (see Annex V for the list of stakeholders). To fill 
in information gaps, experts on legal aid issues, such as representatives of NGOs 
working in the field of criminal justice and members of the Council of Bars and Law 
Societies of Europe, were interviewed (Annex V). This timing did not allow for a large 
scale consultation of stakeholders. Nevertheless, the stakeholders who were 
surveyed/interviewed had an in-depth academic and/or practical knowledge of the 
subject, which made it easier for them to provide a realistic picture of the legal aid 
issues in the selected Member States. 

 Phase 3: Impact Assessment Analysis and Reporting. During this phase, an impact 
assessment analysis of the collected data was conducted.  

                                                 
80 Fair Trials, ‘Position paper on the proposed directive on provisional legal aid for suspects or ac-
cused persons deprived of liberty and legal aid in European arrest warrant proceedings’. 
81 European Parliament, Report on the proposed directive on legal aid. 
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Both a quantitative and qualitative analysis were carried out. While the quantitative 

analysis of the socio-economic impacts built upon the findings of the Commission’s IA and 

therefore covered all EU Member States, the qualitative analysis explored the impact on 

fundamental rights in the ten selected Member States. Due to the lack of available data, a 

quantitative analysis could not be conducted for every amendment. Specifically, no 

quantitative analysis was performed for amendments 41 and 44. In the case of amendment 

41, which focuses on the independence of the authority granting legal aid, the change 

introduced by the amendment is of a qualitative rather than quantitative nature. Regarding 

amendment 44, which refers to the right to appeal a decision refusing legal aid, no 

quantitative data was provided by stakeholders which allowed this aspect to be assessed. 

The findings of both qualitative and quantitative research were validated through experts’ 

interviews.  

 
More detailed information on the methodological approach for the quantitative analysis of 
the amendments is contained in Annex III. Moreover, the impact of the amendments and 
alternative scenarios on the rights of suspects, accused and requested persons is presented 
in case studies (see Annex IV). The case studies, one per amendment, were used to illustrate 
how the amendment could work if implemented and what challenges it could address. 
Case studies built upon the findings of the desk research and stakeholder consultation took 
these findings further by means of supplemental research at the national level. 
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2. Analysis of amendments 

In this section we provide an analysis of the socio-economic impacts and the impacts on 
fundamental rights for each amendment. Different options are considered on the basis of 
the texts of the proposed directive and the amendments of the Parliament (see Annex I). 
 

 

2.1. Amendment 29, Article 1 paragraph 1 a and b 

This amendment relates to the temporal and material scope of the proposed directive. On the 
temporal scope, the proposed directive provides provisional legal aid for individuals who are 
deprived of liberty. The amendment aims to extend this scope to suspects or accused persons who 
are not deprived of liberty. This would change the scope to be the same as the scope of Directive 
2013/48/EU on the right of access to a lawyer. The amendment aims also to extend the material 
scope of the Directive to ordinary legal aid in addition to provisional legal aid in criminal 
proceedings. 
 

 

2.1.1. European and national framework 

As mentioned in Chapter 1, the right to fair trial, including the right to legal aid, is 
enshrined in Articles 4782 and 4883 of the Charter which is legally binding on Member 
States84. The Charter considers both a means and a merits test in the determination of the 
eligibility for legal aid. A similar provision is contained in Article 6(3)(c) ECHR85, signed 
by all Member States, where the right to legal aid is recognised as long as the ‘insufficient 
means’ and ‘interests of justice’ tests are met. The ECHR, thus, provides a right to ordinary 
legal aid. 
 
In addition to ordinary legal aid, the right of access to provisional legal aid has been 
indirectly established by the jurisprudence of the ECtHR86. In the case law of Salduz v. 
Turkey87 the Court of Strasbourg ruled that in order for the right to a fair trial to remain 
sufficiently ‘practical and effective’, Article 6(1) of ECHR must be interpreted as requiring 
that: ‘access to a lawyer should be provided as from the first interrogation of a suspect by 
the police, unless it is demonstrated in the light of the particular circrumstances of each 

                                                 
82 Article 47 of the Charter: “Right to an effective remedy and to a fair trial – Everyone whose rights 
and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy 
before a tribunal in compliance with the conditions laid down in this Article. Everyone is entitled to 
a fair and public hearing within a reasonable time by an independent and impartial tribunal previ-
ously established by law. Everyone shall have the possibility of being advised, defended and repre-
sented. Legal aid shall be made available to those who lack sufficient resources in so far as such aid 
is necessary to ensure effective access to justice.” 
83 Article 48 of the Charter: “Presumption of innocence and right of defence – 1. Everyone who has 
been charged shall be presumed innocent until proved guilty according to law. 2. Respect for the 
rights of the defence of anyone who has been charged shall be guaranteed.” 
84 Article 6(1) TEU. 
85 Article 6(3)(c) ECHR: “Right to a fair trial - 3. Everyone charged with a criminal offence has the 
following minimum rights: […] (c) to defend himself in person or through legal assistance of his own 
choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require”. 
86 In the case law of Salduz v. Turkey the ECtHR provides for a right to legal assistance from the first 
interrogation and subsequent case law extends this to an even earlier stage of the proceedings.  
87ECtHR, Salduz v. Turkey, judgment of 27 November 2008, application no. 36391/02.  

http://hudoc.echr.coe.int/eng#{"appno":["36391/02"]}
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case that there are compelling reasons to restrict this right’88. This principle was further 
reaffirmed in the case of Zaichenko v. Russia89 where it was established that the right to 
defence can apply earlier than the first police interrogation.Although the ECtHR does not 
specifically state a right to legal aid, the right to legal aid is regarded as essential for the 
right to access a lawyer to be practical and effective. 
 
In line with this approach, the 2013 Commission’s Recommendation90 on the right to legal 
aid (the 2013 Recommendation) provides for the right to legal aid from the time the person 
is suspected of having committed an offence until the conclusion of the proceedings. Legal 
aid is available regardless of whether the person is deprived of liberty or not. The 
Recommendation also addresses the means and merits tests applicable to ordinary legal 
aid91. In particular, the means test is carried through an assessment of the applicant's 
economic situation taking into account objective factors such as ‘income, capital, family 
situation, standard of living and the cost of a defence lawyer’92. The means test is conceived 
in a flexible way. The setting of a threshold should, thus, not prevent persons who are 
above the threshold from obtaining legal aid93. As for the merits test, some factors shall be 
considered, namely: ‘the complexity of the case, the social and personal situation of the 
suspect or accused person or requested person, the seriousness of the offence and the 
severity of the potential penalty that can be incurred’94. Furthermore, access to legal aid is 
mentioned in the Preamble of the Access to Lawyer Directive95. However, the Directive 
does not distinguish between provisional and ordinary legal aid. 
 

                                                 
88 ECtHR, Salduz v. Turkey, para 55.  
89 ECtHR, Zaichenko v Russia, judgment of 18 February 2010, application No. 39660/02. 
90 European Commission, Recommendation on legal aid. 
91 ibid., Section 1 (Subject matter and scope): “(...) (2) Suspects and accused persons in criminal pro-
ceedings should have a right to legal aid from the time they are suspected of having committed a 
criminal offence. This right should apply until the conclusion of the proceedings”. Section 2 (Access 
to legal aid): “(4) Suspects or accused persons and requested persons should, as a minimum, be 
granted legal aid if they lack sufficient financial resources to meet some or all of the costs of the 
defence and the proceedings as a result of their economic situation (‘means test’), and/or when such 
aid is required in the interests of justice (‘merits test’).  
92 ibid., Section 6: “When a requirement of lack of sufficient financial resources is applied when as-
sessing the right to legal aid (means test), the assessment of the applicant's economic situation should 
be made on the basis of objective factors such as income, capital, family situation, standard of living 
and the cost of a defence lawyer. When the legal aid is for a child, the child's own assets should be 
taken into account and not those or their parents or holder of parental responsibility.”; “8. In deter-
mining the question of whether suspects or accused or requested persons lacks sufficient financial 
resources, all relevant circumstances should be considered.”  
93 ibid., Section 9: “If a Member States defines a threshold above which a person is presumed partly 
or totally able to bear the cost of the defence and the proceedings, they should take into account the 
factors in point 6 when setting that threshold. Moreover, the existence of such a threshold should not 
prevent persons who are above the threshold from obtaining legal aid in respect of all or some of the 
costs, if they lack sufficient financial resources in the particular case at hand.” 
94 ibid., Section 11: ”When a requirement of whether the interests of justice require legal aid is applied 
(merits test), this should encompass an assessment of the complexity of the case, the social and per-
sonal situation of the suspect or accused person or requested person, the seriousness of the offence 
and the severity of the potential penalty that can be incurred. All relevant circumstances should be 
considered.” 
95 Directive 2013/48/EU, Preamble, Section 28: “Where suspects or accused persons are deprived of 
liberty, Member States should make the necessary arrangements to ensure that such persons are in a 
position to exercise effectively the right of access to a lawyer […] Such arrangements could include 
those on legal aid if applicable.” 
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As mentioned in Section 1.2, both ordinary and provisional legal aid is foreseen in all the 
countries covered by the study apart from Italy and Finland where there is no provisional 
legal aid (see Table 3 in Annex II). In the Czech Republic, Germany and Hungary there is 
a system comparable to provisional legal aid whereby mandatory defence schemes ensure 
the presence of a lawyer whose costs are pre-paid by the State in the early stage of the 
proceeding96. Both persons deprived and persons not deprived of liberty are entitled to 
provisional and ordinary legal aid in all the countries analysed apart from Italy and 
Finland where provisional legal aid does not exist. Some States apply a means test97 
whereas others foresee a means and merits test98. In Germany there is a merits test99.  In 
Belgium100, Hungary101, Finland102and the Czech Republic103 the right to legal aid arises 
prior to the first police interrogation whereas in the United Kingdom (England and Wales 
only)104, France105, Italy106 and Spain107 this occurs at the first police interrogation. In 
Germany108 and Bulgaria109, it arises at the point of formal arrest/charge. While in England 
& Wales110 the access to provisional legal aid is unconditional and is granted at the first 
police interrogation, in the remaining countries access to provisional legal aid is 
guaranteed under the same conditions for ordinary legal aid (eligibility criteria)111.     
 

                                                 
96 See Table 3 in Annex II (Material and temporal scope of legal aid in the selected Member State).   
97 Belgium, France and Spain. See Table 3 in Annex II (Material and temporal scope of legal aid in the 
selected Member State).   
98 Bulgaria, Czech Republic, the United-Kingdom (England and Wales only), Finland, Hungary and 
Italy. See Table 2 in Annex II. 
99 Germany applies only a merit test. See Table 2 in Annex II. 
100 Article 47bis (4) of the Code of Criminal Procedure 1808-11-17/30’ (Code d’Instruction Criminelle), 
Government Gazette 27-11-1808; Salduz Law 2011-08-13/13 (Loi Salduz), Government Gazette 05-09-
2011; Open Society Justice Initiative and Justicia, ‘Legal Aid in Belgium’ (2015). 
101Study for an IA on legal aid, pp. 23 and 34; One stakeholder stated that a defendant may apply for 
personal cost exemption during the investigation and court phase. 
102 Information obtained through stakeholders’ consultation. 
103 Commission IA, p.141.  
104 Study for an IA on legal aid, p. 24. 
105 ibid, p. 25. 
106 Article 126 (L) of Presidential Decree 115/2002 - Consolidated Law on Legal Expenses (D.P.R. 
115/2002 - Testo unico delle disposizioni legislative e regolamentari in materia di spese di giustizia), Official 
Gazzette n. 139 of 15 Giugno 2002. 
107 Articles 118(2) and 121 of the Law on Criminal Procedure. 
108  Study for an IA on legal aid, p. 26.  
109 European Commission, EJN in civil and commercial matters, Legal aid (information available also 
on criminal legal aid).However, there is evidence that in practice a lawyer is often not provided until 
a later stage then the arrest. Fair Trials ‘The Practical Operation of Legal Aid in the EU’, July 2012, p. 
3, available at: https://www.fairtrials.org/wp-content/uploads/2012/09/Legal_Aid_Report.pdf.  
110 According to the Access to Justice Act 1999 s. 12(1), advice and assistance at the police station is 
free, regardless of income, for anyone being questioned by the police in connection with a suspected 
criminal offence whether or not they have been arrested. This has been confirmed by one expert 
interviewed.  
111 In the remaining countries provisional legal aid is granted through a decision which assesses the 
financial situation of the suspect and/or other aspects. This decision is not immediate but is taken 
after a certain amount of time (information collected through desk research and stakeholder consul-
tations). 

https://www.fairtrials.org/wp-content/uploads/2012/09/Legal_Aid_Report.pdf
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2.1.2. Overview of options 

Option 
A  

 Baseline– adoption of the text of the proposed directive  

 Temporal scope: adopting the text of the directive as proposed by the 
Commission: ensuring provisional legal aid for suspects or accused 
persons deprived of liberty. 

 Material scope: setting minimum qualitative standards through a 
recommendation on ordinary legal aid. 

Option B  Adoption of the amendment proposed by the European Parliament 

 Temporal scope: extending provisional legal aid to persons not 
deprived of liberty 

 Material scope: laying down minimum rules for ordinary legal aid 

 

2.1.3. Analysis of Impacts under the different options 

Option A: Baseline - Adoption of the text of the proposed directive  
 

Expected impact 

Economic 
costs 
(quantified)  

Economic costs of providing emergency (provisional) legal aid to the 
accused and suspects deprived of liberty have been calculated in the 
Commission’s IA to lie in the range of EUR 52.2-81.5 million112. This 
includes an estimate of the cost of introducing emergency legal aid of 
EUR 140 million minus the estimated amount of emergency legal aid 
recovered (EUR 29.2 million) and minus the amount saved by the 
expected fall in pre-trial detention (EUR 29.3-58.6 million). 

Socio-
economic 
impacts (not 
quantified) 

Introducing standards for provisional legal aid only for the group of the 
accused and suspects deprived of liberty is limited in scope. Provisional 
legal aid that is currently provided in criminal law proceedings to 
persons not deprived of their liberty and ordinary legal aid in various 
Member States conforms to varying standards, which means that EU 
citizens are not offered equal conditions and assistance regarding this 
matter across the EU.   
 
For the greatest part of legal proceedings, persons who are suspected or 
accused of committing a crime would be required to use their private 
means to ensure legal assistance. Given that legal assistance implies 
relatively high costs in several countries under analysis113, this would 
lead to discrimination against  citizens who are less well-off and who 
would be unable to afford a  legal defence. 

Impact on 
Fundamental 
rights 

TEMPORAL SCOPE 
Adoption of the text of the directive, as proposed by the Commission, 
granting 
provisional legal aid for suspect/accused persons who are deprived of 
liberty  
 

                                                 
112 Commission IA, p. 44 (and p. 96 for detailed calculations). 
113 According to the consulted stakeholders, the costs per case vary between EUR 93 in Bulgaria and 
EUR 1500 in Italy, with an average being equal to EUR 764 of the 11 received responses. 
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Expected impact 

Positive impact: The introduction of provisional legal aid granted 
without undue delay and before police questioning114 would ensure the 
rights of suspects/accused persons to access to a lawyer (Directive 
2013/48/EU) and fair trial (Article 6 ECHR) between the deprivation of 
liberty and the moment the decision on ordinary legal aid is taken.  
 
In particular, this option would have two major impacts: 

 Firstly, it would have a particularly positive impact on the 
fundamental rights of suspects/accused persons in those countries 
where persons deprived of liberty are currently not entitled to 
provisional legal aid. This is the case for Italy and Finland where 
there is no provisional legal aid The impact would be particularly 
positive in Italy where a decision on ordinary legal aid can take 
several weeks to be granted, whereas it would have less impact on 
Finland where this normally takes few days. 

 Secondly, this option would have a positive impact in those 
Member States where provisional legal aid is subject to any form of 
eligibility test. This is the case of all countries analysed apart from 
the United Kingdom (England and Wales only) where legal aid is 
granted unconditionally at the first police interrogation This would 
ensure that free legal assistance is always provided unconditionally 
and immediately at the initial phases of the proceedings which are 
critical for avoiding the self-incrimination of the accused/suspected 
person and the effective protection of the rights of suspects and 
accused persons.. In fact, the decision on granting legal aid may take 
a few days in some countries or several weeks in others before it is 
adopted during which the suspect/accused person may receive no 
legal aid and, as a result, no legal assistance. In Germany, the 
decision on legal aid can be taken up to 24 hours after the arrest. 
Between the time of the arrest and the moment at which the decision 
on eligibility on legal aid is taken, no legal aid is provided. As a 
result, the person may be interrogated by the police without the 
assistance of a lawyer. This would undermine the effectiveness of 
Directive 2013/48/EU115. This is in contrast to the proposed 
directive which applies to suspects or accused persons deprived of 
liberty from the deprivation of liberty, i.e. as from the moment one 
is taken into police custody or similar custody, which also covers 
periods before formal charge and arrest has taken place. 

 
No improvement as regards to the right to legal aid in the analysed 

Member States: Under this option, minimum rules governing 
provisional legal aid for persons deprived of liberty would be adopted. 
Therefore, the differences in fundamental rights’ protection116 regarding 
persons not deprived of liberty would in principle remain unchanged 

                                                 
114 Article 4 of the proposed directive on legal aid states: "(…) 26 Member States should, therefore, 
ensure that access to provisional legal aid is available without delay after deprivation of liberty and 
before any questioning takes place". 
115 Study for an IA on legal aid, p. 213. 
116 For further information regarding the disparities in fundamental rights protection among Member 
States, see the analysis of other Amendments.  
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Expected impact 

across the EU. In Germany, where in practice there is no legal aid for 
persons not deprived of liberty, the situation would remain the same117.  
 
With such a restricted scope of application, the Directive would fail to 
protect those who are not deprived of liberty but are subject to police 
questioning or other investigative actions. All suspects and accused 
persons are vulnerable and at risk of self-incrimination and violations 
of their right to a fair trial (Article 47 of the Charter, Article 6 ECHR) 
without legal representation during the earliest stages of criminal 
proceedings, irrespective of whether or not they have been detained118.  
 
In particular, in the unlikely case that Member States were to modify 
their more favourable national legislation by excluding legal aid for 
persons not deprived of liberty, this would result in an unjustified 
difference in treatment between persons deprived and not deprived of 
liberty In fact, the ECtHR has ruled that Article 6(1) ECHR must be 
interpreted as requiring that, as a rule, ‘access to a lawyer should be 
provided from the first interrogation of a suspect by the police, unless 
it is demonstrated in the light of the particular circumstances of each 
case that there are compelling reasons to restrict this right’119. 
 
This option is not in line with the Commission’s Recommendation on 
legal aid which foresees legal aid from the time the person is suspected 
of having committed an offence and with Directive 2013/48/EU120 
which guarantees the right to a lawyer without distinguishing between 
persons deprived of liberty or not. 
 
MATERIAL SCOPE 
Minimum standards for ordinary legal aid are set through the 
Recommendation.  
 
Positive impact: Member States could decide to bring their legal aid 
systems in line with the qualitative standards set by the 
Recommendation in relation to ordinary legal aid. This would 
positively impact on the right to fair trial and defence rights of 
suspects/accused (Article 6 ECHR). However, due to the non-binding 
nature of the Recommendation, it could be presumed that not all 
Member States would follow the standards in full and some of them 

                                                 
117 Information collected through experts interviews. 
118 Fair Trials, Position paper on the proposed directive on legal aid;  In the case-law of Salduz v. 

Turkey the ECtHR ruled that access to a lawyer should be provided as from the first interrogation of 
a suspect by the police. This principle was further reaffirmed in the case of Zaichenko v. Russia where 
it was established that the right to defence can apply earlier than the first police interrogation. Ac-
cording to the ECtHR, access to a lawyer in these initial phases of the proceeding is essential because 
of the particular vulnerability of the suspect/accused person in these moments and, in particular, to 
safeguard him/her from the risk of self-incrimination. Both detained and not-detained persons en-
counter this situation of vulnerability and are at risk of self-incrimination; Cape, E., Hodgson, J., ‘The 
right of access to a lawyer at police stations: making the European Union Directive work in practice’. 
New Journal of European Criminal Law, 4, 2014; 
119 ECtHR, Salduz v. Turkey, para 55. 
120 Article 2 of Directive 2013/48/EU.  
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would not follow them at all. Therefore, the estimated positive impact 
on fundamental rights would be low. 
 
No improvement as regards to the right to legal aid in the analysed 
Member States: Under this option, only provisional legal aid would be 
provided under the proposed directive. However, non-binding rules 
would be provided for ordinary legal aid in an EU Recommendation. 
Ordinary legal aid would continue to be regulated by national law. 
Although the majority of Member States analysed in this study121 grant 
both provisional and ordinary legal aid, national legislation differs 
between Member States122.  

 
Certain Member States such as Belgium123 and Italy124 would continue 
to grant ordinary legal aid only in a few circumstances. For instance, it 
is estimated that just over 2 - 3% of defendants, juveniles excluded, 
receive legal aid in Italy125.  
 
This situation would fail to adequately defend the fundamental rights 
of suspects and accused persons during the entire length of the 
proceedings. Overall, the lack of binding rules on ordinary legal aid 
would not improve the right to fair trial and defence rights of 
suspects/accused and requested persons (Article 48 of the Charter, 
Article 6 of ECHR) as the chances of a Recommendation being 
implemented by Member States would likely be slim. This would also 
be in contrast with Directive 2013/48/EU, which establishes that the 
right of access to a lawyer should be guaranteed during all phases of the 
proceedings126. 

 
Option B: Adoption of the amendment proposed by the European Parliament. 
 

Expected impact 

Economic 
costs 
(quantified)  

TEMPORAL SCOPE 
The extra costs127 of introducing standards related to the provisional 
legal aid for persons not deprived of liberty have been estimated to 
amount to EUR 61 million across the EU.  
 
In our calculations it has been assumed, following the Commission’s IA, 

                                                 
121 Belgium, Bulgaria, Czech Republic, United Kingdom (England & Wales only), France, Germany, 
Hungary and Spain. See Table 3 in Annex II. 
122 For example, different conditions of eligibility for ordinary legal aid apply. Whereas most of states 
apply a means test based upon the financial conditions of the accused others apply a merits tests. For 
further information see table 2 in Annex II. 
123 Open Society Foundations and Justicia, Fact Sheet, ‘Legal Aid in Belgium’; Commission IA, p. 139.   
124 Open Society Foundations and Justicia, Fact Sheet, ‘Legal Aid in Italy’; Commission IA, p. 139.  
125 Open Society Foundations and Justicia, Fact Sheet, ‘Legal Aid in Italy’.  
126 Article 2 of Directive 2013/48/EU.  
127 Extra costs are the costs which would have to be incurred in these Member States where the system 
of provision of legal aid is assessed as being not up to the standards of the Directive. In some of these 
Member States all the estimated costs of legal aid are counted as extra costs while in others only a 
certain percentage of the estimated costs of legal aid are counted (see further analysis in Annex III). 
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that the system of provisional legal aid to those not deprived of liberty 
being in accordance with the standards of the proposed directive on 
legal aid128 exists in the following Member States: France, Belgium, the 
Netherlands, the United Kingdom (England & Wales only), Austria, 
Croatia, the Czech Republic, Ireland, Latvia, Lithuania, Luxembourg, 
Malta, Scotland, Slovakia, Spain and Sweden. For these Member States, 
there are therefore no additional costs associated with the adoption of 
the measures envisaged by the Directive.  
 
No extra costs of the measures have also been estimated in those 
Member States where the decision to grant legal aid is taken instantly 
(Bulgaria, Finland, and Malta)129. In such cases, we assume that the legal 
aid that is provided can be classified as ordinary legal aid130. For these 
Member States, the costs of provisional legal aid for persons not 
deprived of liberty are estimated at zero level – provisional legal aid is 
assumed to be up to standards.  
 
Extra costs of the measure (the Directive) are estimated as the full 
amount derived from the product of the number of cases without 
deprivation of liberty and the cost of legal aid per case for these 
countries where provisional legal aid is not available at the stage where 
the suspect is first interrogated (Cyprus, Estonia, Greece, Poland, 
Portugal, Slovenia, Croatia and Latvia). 
 
Extra costs of the measure will also be incurred by these Member States 
where the situation in practice is such that legal aid is not always 
available at the first stages of the proceedings 131  (Germany, Hungary, 
Italy and Romania). These extra costs have been calculated as certain 
percentages of the costs that are estimated to be currently borne in these 
Member States (details on the percentages applied can be found in the 
Annex III). 
 
The cost of provisional legal aid can be partly offset by the recovery of 
the costs from suspected and accused persons. The methodology 
adopted for the calculation of the recovery of legal aid follows the 
methodology of the Commission’s IA and assumes 25% of the effective 
cost recovery from persons not eligible for legal aid. 
 
A summary of the calculations related to the temporal scope is provided 
in the table below. 
 

Extra cost of provisional legal aid for persons not 
deprived of liberty 

76 716 077 

Amount of emergency legal aid recovered 15 823 613 

                                                 
128 These standards relate primarily to the availability of legal aid at the stage where the suspect is 
first interrogated by the police. 
129 See Table 3 in Annex II. 
130 The estimates relating to the ordinary legal aid are included in the calculations concerning the 
material scope. 
131 This applies both to cases with and without deprivation of liberty. 
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Cost of the option B, temporal scope 60 892 464 

 
The costs would have to be borne by the Member States’ 
administrations. Since this part of the analysis concerns the persons not 
deprived of their liberty, no savings related to a fall in pre-trial 
detention are calculated. 
 
MATERIAL SCOPE 
The extra costs of the extension of the material scope of the Directive to 
ordinary legal aid have been estimated in the range of EUR 198 - 340 
million. This range reflects two policy target levels of criminal cases 
receiving ordinary legal aid that are assumed: 15% and 20%. This is in 
line with the Commission’s IA. Whenever the estimated costs reflecting 
the current situation (legal aid expenditure based on data provided in 
the Commission’s IA) are lower than the targeted value, the difference 
between the target and the current situation has been calculated as an 
extra cost. Whenever the reverse is true, no extra costs have been 
calculated (these Member States provide currently legal aid which 
exceeds the policy targets). 
 
The results of these calculations are presented in the table below. 
 

 15% of coverage 
with legal aid 
target 

20% of 
coverage with 
legal aid 
target 

Extra costs related to ordinary legal 
aid, persons deprived of liberty 
(EUR) 

118,205,033   208,120,739 

Extra costs related to ordinary legal 
aid, persons not deprived of liberty 
(EUR) 

79,543,693   131,902,935   

Costs of option B, material scope 
(EUR) 

197,748,726   340,023,674 

 
Moreover, the introduction of common EU standards for ordinary legal 
aid could be expected to result in a fall in pre-trial detention for the 
suspects and accused who are deprived of liberty. The Commission’s IA 
provides an estimate of savings on costs of pre-trial detention for 
provisional legal aid. It is assumed that implementation of the proposed 
directive would result in a 20% fall in pre-trial detentions. Assuming 
that the introduction of standards for ordinary legal aid as proposed in 
this amendment would result in an additional 10% fall in pre-trial 
detention, the cost savings could be estimated (following the 
Commission’s IA132) at the level of approximately EUR 15 million. 
Taking into account these cost savings, total costs of option B, material 
scope can be estimated in the range of EUR 183,097,416 – EUR 

325,372,367. 

                                                 
132 Table 5, p. 99 of the Commission’s IA. The exact value of the estimated cost savings amounts to 
EUR 14,651,310. 
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Socio-
economic 
impacts (not 
quantified) 

The benefits of legal aid would accrue mainly to the accused and 

suspects not deprived of liberty and those who could qualify for 

ordinary legal aid but who currently are not covered with state-funded 

legal aid or where state legal aid is deficient or lagging behind. The 

following benefits can be listed: 

 Shorter proceedings that could be expected due to the provision 
of legal aid would have a positive impact on the suspected and 
accused in terms of their professional and private life (less time 
and earnings lost, less stress).  

 In some cases, less severe sanctions for the suspected and 
accused could be expected with legal aid provided. 

 
Other benefits: 
 
Shorter court proceedings would lead to savings on legal aid costs for 
Member States’ administrations. Therefore, the net costs of this option 
could in fact be expected to be lower than the amount estimated above. 
 
A fall in the number of cases of (pre-trial) detention which might be due 
to the introduction of common standards for ordinary legal aid would 
be expected, not only to contribute to cost savings on pre-trial detention, 
but also to alleviate the problem of prison overcrowding which occurs 
in several EU Member States133. 
 
Furthermore, more demand for legal aid would likely be created in 
these Member States where it is currently lacking or very limited for the 
group of the accused and suspected not deprived of liberty.  In our view, 
this would potentially create new job opportunities for lawyers; 
however, it should also be noted that the willingness of the lawyers to 
take up new assignments would depend on the remuneration offered. 

Impact on 
Fundamental 
rights 

TEMPORAL SCOPE 
Adoption of the amendment proposed by the European Parliament, 
extending provisional legal aid to suspect/accused persons not deprived 
of liberty  
Positive impact: This option would extend provisional legal aid to 
suspects or accused persons not deprived of liberty. All Member States 
analysed134 currently guarantee the right to legal aid for both persons 
deprived and not deprived of liberty. In France, a recent reform ensures 
that a person questioned as a suspect during the audition libre135, and, 

                                                 
133 E.g. New Europe, ‘Prison overcrowding remains major concern for Europe’, 3 May 2013, available 
at: https://www.neweurope.eu/article/prison-overcrowding-remains-major-concern-europe/. 
134. See Table 3 in Annex II. 
135 Audition libre is a procedure that allows the police to question suspects without placing them in 
garde à vue (Article 62 of the Criminal Procedural Code (Code de procédure pénale). Suspects subject to 
audition libre enjoy the same rights as those detained in garde-à-vue but they are only entitled to a 
lawyer if the offence of which they are suspected is a crime or carries a term of imprisonment.  Audi-
tion libre is a less formal procedure and has often been preferred over that of garde-à-vue for this rea-
son. Those questioned as a witness do not have access to a lawyer and may not be held for more than 
four hours. The law does not set a time limit for those questioned as suspect libre. 

https://www.neweurope.eu/article/prison-overcrowding-remains-major-concern-europe/
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thus, not deprived of liberty, is entitled to legal assistance and legal aid 
in order to comply with Directive 2013/48/EU.  In the past, those 
questioned through this procedure as ‘volunteers’ were not entitled to 
legal assistance because they were not held under arrest, technically free 
to leave, and so not deprived of their liberty136.  
 
In other Member States, there is evidence that in practice, the right to 
legal aid for persons not deprived of liberty is not always respected137. 
In Germany, accused persons, not deprived of liberty, are routinely 
interrogated without being assisted by a lawyer. In fact, there is no 
national mechanism to enable accused persons to access a lawyer and 
the police have very few obligations to assist the accused to contact a 
lawyer138. 
 
By extending the scope of application of the Directive to persons not 
deprived of liberty, this option would guarantee that these persons 
could also enjoy the right to legal aid. Therefore, this option would 
safeguard the right to fair trial (Article 47 of the Charter, Article 6 
ECHR) and would avert the creation of unjustified differences in the 
treatment of suspects/accused persons according to whether they are 
deprived of liberty or not.  
 
This would also guarantee that the protection offered complies with 
Directive 2013/48/EU, according to which legal aid should be offered 
to suspects or accused persons from the time when they are made aware 
by competent authorities that they are suspected or accused, 
irrespective of whether they are deprived of liberty or not139. 
 
Negative impact: None identified.  
 
MATERIAL SCOPE 
Adoption of the amendment proposed by the European Parliament, 
setting standards not only for provisional legal aid but also for 
ordinary legal aid  
 
Positive impact: This option would guarantee that the level of 
protection of the right to legal aid is high also after a decision on the 
application for legal aid is taken. Even though all Member States 

                                                 
136 Hodgson, J., Cape, E., ‘The Right to Access to a Lawyer at Police Stations: Making the European 
Union Directive Work in Practice’, New Journal of European Criminal Law, vol. 5, issue 4, 2014, 
available at: http://ssrn.com/abstract=2607573. 
137 Stakeholders from Bulgaria, Italy, Germany and Finland indicated that only 20-25 % of suspects 
not deprived of liberty, out of the total amount persons receiving legal aid, access legal aid. Moreover, 
one Hungarian and one German stakeholder specifically highlighted deficiencies in relation to the 
provision of legal aid for persons not deprived of liberty in contrast with legal requirements. 
138 Open Society, ‘Legal aid in Germany’, April 2015, available at: https://www.opensocietyfounda-
tions.org/fact-sheets/legal-aid-germany; Study for an IA on legal aid 7.08.2013, p. 26.  
139 Article 2 of Directive 2013/48/EU. 

http://ssrn.com/abstract=2607573
https://www.opensocietyfoundations.org/fact-sheets/legal-aid-germany
https://www.opensocietyfoundations.org/fact-sheets/legal-aid-germany
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analysed do provide for ordinary legal aid140, the conditions under 
which this type of aid is granted and its quality varies greatly among 
Member States. For instance, there is evidence that in certain Member 
States141 the quality of legal aid defence is low while other Member 
States142 ensure a good quality.  
Therefore, this option would avoid the creation of different standards 
of protection between the earlier stages of the proceedings, harmonised 
by the Directive, and the following ones, not harmonised at the 
European level. 
 
Moreover, this would guarantee the continuity of legal representation. 
In fact, suspects and accused persons could find themselves without any 
legal representation if provisional legal aid comes to an end and 
ordinary legal aid is denied without them having the time to appoint 
another lawyer143.  This risk could be averted, depending on how duty 
schemes are organised across EU Member States, if standards on 
ordinary legal aid were established and if Amendment 43, which 
guarantees the continuity of legal representation, would be adopted.  
 
Overall, this option would enhance the right of access to a lawyer 
(Directive 2013/48/EU), the right to fair trial (Article 47 of the Charter, 
Article 6 ECHR) of suspects and accused and requested persons. 
 
Negative impact: None identified.  
 
FURTHER ASPECTS TO BE TAKEN INTO CONSIDERATION IN 
OUR VIEW: 
 

 Minimum rules for a means/merits test across Europe in both 
ordinary and EAW proceedings without foreseeing any specific 
standards on income thresholds. 

 
Positive impact: Under this option, the eligibility criteria for legal aid 
would be, at least partially, subject to common minimum rules among 
Member States. Currently these criteria vary greatly across Europe. 
Six144 out of ten countries analysed grant legal aid on the basis of a test 
that combines means and merits criteria while three145 grant it solely on 
the basis of a means test. One Member State146 adopts only a merits test.  
 
Under this scenario, the disparity would be reduced, enhancing mutual 
recognition and mutual trust between Member States. Thanks to the 

                                                 
140 Belgium, Bulgaria, Czech Republic, the United Kingdom (England and Wales only), Finland, 
France, Germany, Hungary, Italy and Spain. See Table 3 in Annex II. 
141 Belgium and Hungary; Study for an IA on legal aid.  
142 The United Kingdom (England & Wales only) and Finland. 
143 Fair Trials, Position Paper on Legal Aid; information validated by the experts interviewed. 
144 Bulgaria, Czech Republic, the United Kingdom (England & Wales only), Finland, Hungary and 
Italy. See Table 2 in Annex II. 
145 Belgium, France and Spain. See Table 2 in Annex II. 
146 Germany. See Table 2 in Annex II. 
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resulting reduction in the cost and length of the proceedings in cross-
border and EAW cases, the right of access to a lawyer (Directive 
2013/48/EU), fair trial (Article 47 of the Charter, Article 6 ECHR) would 
be guaranteed. 
 
Other impacts on fundamental rights would largely depend on the 
specific criteria adopted. If the eligibility criteria would follow the 
model of Member States with generous legal aid systems such as 
Finland, where 75% of the population is potentially eligible for legal 
aid147, this would increase the number of persons entitled to legal aid in 
Member States (e.g. Belgium, Italy and Hungary) where currently a low 
percentage of the population qualify for legal aid. Therefore, the right 
to a fair trial would be ensured.  
 
In particular, generous eligibility criteria like those of the Finnish 
system, which applies both a means and merits tests, could be adopted. 
In Finland, all people who are residents as well as foreigners who enter 
the criminal justice system as suspects can apply for legal aid. Moreover, 
broad categories of people automatically qualify for legal aid. This 
includes people under the age of 18, people charged with an offence 
with a punishment of at least four months’ imprisonment, arrested or 
detained people and people incapable of defending themselves148.  
 

Furthermore, similarly to the Finnish system, under the means test, 
legal assistance could be provided on a sliding scale. There could be two 
types of legal aid: partial and full legal aid. While partial legal aid could 
be available to people slightly below a certain income threshold to be 
set by Member States, full legal aid could be available to people who are 
in a condition of severe poverty. Standards on income thresholds would 
not be harmonised but left to Member States’ discretion. Under the 
merits tests, eligibility criteria could also be harmonised. Like in the 
Finnish system, legal aid could be denied where the potential penalty 
would be no more severe than a fine and would not involve the 
deprivation of liberty. 
  
Negative impact: With the adoption of minimum rules for a 
means/merits test without any specific standards on income thresholds, 
disparities on access to legal aid would be reduced but not eliminated. 
The flexibility of the test would allow Member States to adjust the 
European standard to their national context. Thus, Member States could 
still restrict legal aid for certain categories of people such as people 
above a certain income threshold or suspects/accused of minor 
offences. 
 
 
 

                                                 
147 Open Society Foundations and Justicia, Fact Sheets, ‘Legal Aid in Finland’, April 2015, available 
at°: https://www.opensocietyfoundations.org/fact-sheets/legal-aid-finland.  
148 Finnish Legal Aid Website at: http://www.oikeus.fi/oikeusapu/en/index.html; Open Society 
Foundations and Justicia, Fact Sheets, ‘Legal Aid in Finland’. 

https://www.opensocietyfoundations.org/fact-sheets/legal-aid-finland
http://www.oikeus.fi/oikeusapu/en/index.html
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 The point of time where legal aid is granted. 

 
Should the right to legal aid be granted from a very early stage, this 
would have a high positive impact on the right to liberty and security 
(Article 6 of the Charter, 5 ECHR), the presumption of innocence 
(Article 48 of the Charter, 6 ECHR) and the right to fair trial (Article 7 of 
the Charter, 6 ECHR) of suspects and accused persons.  
 
The ECtHR underlined the importance of the investigation stage for the 
preparation of the defence149, as the evidence obtained during this phase 
determines the framework in which the offence charged will be 
considered at the trial. The ECtHR emphasised that an accused is often 
in a particularly vulnerable position at that stage of the proceedings. 
Therefore, the ECtHR established that in order for the right to a fair trial 
to remain sufficiently ‘practical and effective’, Article 6(1) ECHR must 
be interpreted as requiring that access to a lawyer should be provided 
as from the first interrogation by the police150. One of the most 
important tasks of the lawyer at the initial stage of the proceeding is to 
ensure that the suspect does not incriminate himself/herself. Thus, if 
legal aid was available from a very early stage, such as when the person 
is informally questioned by the investigation authorities, this would 
ensure that the suspect would not be subject to abuses of his/her rights, 
be properly represented, would understand the process better and 
would be able to make informed choices151. 
 
This impact would be more significant in countries such as Germany 
where this right formally arises only at the moment of the formal arrest. 
By contrast, there would be no impact in a few countries such as 
Belgium and the United Kingdom (England and Wales only) which 
already provide the right to legal aid at such an early stage152.  
 

 The length of time the suspect is held by the police for the 1st 
interrogation. 

 
If a time limit for the first interrogation of suspects/accused persons by 
the police was established, this would reduce the risk that the person 
would be coerced and subject to pressure by investigation authorities. 
The initial questioning is in fact crucial for determining whether a 
person would be investigated.  
 
As mentioned above, the ECtHR has affirmed that the early stages of 
the proceeding are characterised by high vulnerability of the 
interrogated person153. The shorter the time of the first interrogation, the 
lower the risk that his rights would be violated. This would impact 
positively on the right to liberty and security (Article 6 of the Charter, 

                                                 
149 ECtHR, Saluz v. Turkey, 27 November 2008, application no. 36391/02.   
150 ECtHR, Saluz v. Turkey, 27 November 2008, application no. 36391/02.   
151 Information collected through experts’ interviews.  
152 ibid.  
153 ECtHR, Saluz v. Turkey, 27 November 2008, application no. 36391/02.   

http://hudoc.echr.coe.int/eng#{"appno":["36391/02"]}
http://hudoc.echr.coe.int/eng#{"appno":["36391/02"]}
http://hudoc.echr.coe.int/eng#{"appno":["36391/02"]}


Legal aid 

PE 581.410 37  

Expected impact 

Article 5 ECHR), the presumption of innocence (Article 48 of the 
Charter, Article 6 ECHR) and the right to fair trial (Article 47 of the 
Charter, Article 6 ECHR). 
 
The importance of limiting the length of the first interrogation would be 
even greater if the right to legal aid is not guaranteed at this early stage 
of the procedure. Even if the first interrogation happens at the police 
station, not all Member States guarantee the right to legal aid for this 
first interrogation (e.g. Germany).  
 

 A trade-off between introducing or improving provisional legal 
aid and the legal aid needed at later stages and the impact of 
introducing or improving provisional legal aid in terms of 
avoidance of pre-trial detention.  

 
The availability of provisional legal aid at an early stage of the 
proceeding would probably cause a reduction in the applications for 
legal aid at a later stage. If a better defence was offered at an earlier stage 
of the procedure, it is likely that fewer people would become 
suspects/accused persons and would be detained further ensuring the 
right to liberty and security. . (Articles 5 and 6 of the ECHR). 
 
By providing provisional legal aid at an early stage of the proceeding 
the number of pretrial detentions would also drop. In Belgium, 
following the Salduz law154, the number of pre-trial detention cases fell 
by 30% In France the number of garde à vue155 decreased by 22.6 %, 
although all garde à vue do not end up in cases of pre-trial detention156. 

 

2.1.4. Comparative Assessment of the options 

Objectives/ 

impacts 

Option A: Baseline-proposed 

Directive 

 Temporal scope: adopting 
the text of the Directive as 
proposed by the 
Commission. 

Option B: Adoption of the 

amendment proposed by the 

European Parliament. 

 

                                                 
154 The Law which introduced emergency legal aid in Belgium. Law 2011009606 of 13.09.2011 on the 
right to be assisted by a lawyer for all the persons  interrogated or deprived of liberty, "Loi du 13 
septembre 2011 modifiant le Code d'instruction criminelle et la loi du 20 juillet 1990 relative à la détention 
préventive afin de conférer des droits, dont celui de consulter un avocat et d'être assistée par lui, à toute per-
sonne auditionnée et à toute personne privée de liberté" also know as ‘Loi Salduz’. 
155 The ‘garde à vue’ is a procedure used when someone is arrested and detained by the police 
156Commission IA p. 85; The stakeholders have indicated that should the proposed directive grant 
legal aid to persons not deprived of liberty, the number of pre-trial detentions would remain the 
same in their countries because all ten Member States already provide legal aid for persons not de-
prived by liberty. However, one stakeholder from the United Kingdom (England and Wales only) 
and one from Germany have indicated that pre-trial detention would drop.  In both cases the esti-
mated drop would concern less than 25% of cases of pre-trial detention. These findings do not ex-
clude that in the Member States where legal aid is not guaranteed for persons not deprived of liberty, 
the trade-off would be more significant.  
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 Material scope: setting 
minimum qualitative 
standards through a 
recommendation on 
ordinary legal aid. 

Economic costs 

(quantified) 

EUR 52.2 – 81.5 million TEMPORAL SCOPE: EUR 61 

million 

 

MATERIAL SCOPE: EUR183 – 325 

million 

TOTAL: EUR 244 – 386 million 

Socio-

economic 

impacts (not 

quantified) 

TEMPORAL SCOPE 

 

Positive impact: low 

Negative impact: low 

 

MATERIAL SCOPE 

 

Positive impact: low 

Negative impact: low 

TEMPORAL SCOPE 

 

Positive impact: medium/high 

Negative impact: medium/high 

 

MATERIAL SCOPE 

 

Positive impact: medium/high 

Negative impact: medium/high 

Impact on 

Fundamental 

Rights 

TEMPORAL SCOPE 

 

Positive impact: 

medium/high 

No improvement 

 

MATERIAL SCOPE 

 

Positive impact: medium 

No improvement 

TEMPORAL SCOPE 

 

Positive impact: medium/high 

Negative impact: none identified 

 

MATERIAL SCOPE 

 

Positive impact: medium/high 

Negative impact: none identified 

 

 

2.2. Amendment 31, Article 2 paragraph 2 a and b 

This amendment relates to the material scope of the proposed directive and aims to align it with 
that of Directive 2013/48/EU. The proposed amendment excludes minor offences from the scope 
of the Directive in specific circumstances. In respect of minor offences the Directive shall only apply 
to the proceedings before a court with jurisdiction in criminal matters: (a) where the law of a 
Member State provides for the imposition of a sanction by an authority other than a court with 
jurisdiction in criminal matters, and the imposition of such a sanction may be appealed or referred 
to such a court; or (b) where deprivation of liberty cannot be imposed as a sanction. 

 

2.2.1. European and national framework 

In five out of the ten Member States analysed (i.e. the United Kingdom - England & Wales 
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only157, Finland158, Germany159,Hungary160 and Spain161), legal aid is excluded for minor 
offences such as petty crimes, offences punished with a pecuniary penalty (i.e. fine) or 
offences punished with a minimum penalty162. The competence for this type of offence may 
fall within an authority other than a court with jurisdiction in criminal matters (e.g. 
administrative authority). However, in some cases minor offences are dealt with by 
criminal courts and are considered criminal offences. No exclusion based on the type of 
offence occurs in Belgium, Bulgaria and France163. 
 

While national authorities classify cases under domestic law as criminal, disciplinary or 
administrative, under the case law of the ECtHR, three factors determine whether a matter 
is ‘criminal ‘and whether the accused person must receive the fair trial protections under 
Article 6 ECHR 164.  
 
These factors are: 
 

 The classification of the offence: Even if an offence is not categorised as criminal 
under domestic legislation, if the other two criteria described below indicate that the 
offence is criminal in substance, the fair trial requirements of ECHR must be respected.  

 The nature of the offence: In determining whether the nature of the offence is criminal, 
rather than disciplinary or administrative, the ECtHR case law considers to whom the 
law applies and the purpose of the penalty. If the law only applies to a restricted group 
of people, the offence is more likely to be disciplinary. However, if the law has a 
general applicability, it is more likely to be criminal. If the penalty is both deterrent 
and punitive it is deemed to be criminal.  

 The nature and severity of the penalty: Deprivation of liberty as a penalty generally 
makes an offence criminal rather than disciplinary or administrative. When the 
potential penalty is a pecuniary penalty, the ECtHR considers whether this penalty is 
compensation for damage or a punishment to deter future criminal conduct. Only in 
the latter case is the offence is considered criminal. 
 

In light of the case law of the ECtHR165, many minor offences which may be classified as 
‘administrative’ or ‘disciplinary’ by national law, should be regarded as ‘criminal’ on the 

                                                 
157 Legal aid is excluded if the punishment would be no greater than a fine, or in certain cases (such 
as motoring offences), if the case is tried in a Magistrate’s Court.   
158 Legal aid is not provided if: (1) the matter is of minor importance to the applicant; (2) it would be 
manifestly pointless in proportion to the benefit that would ensue to the applicant; (3) pleading the 
case would constitute an abuse of process; or (4) the matter is based on an assigned right and there 
is reason to believe that the purpose of the assignment was to receive legal aid (see Table 4 in Annex 
II). 
159 Legal aid is excluded if a person is charged with a crime that is punishable by one year or less of 
imprisonment. 
160 Provisional legal aid is not available, if the penalty foreseen for the commission of the crime is 
fewer than five years. 
161 Table 4 in Annex II. 
162 Table 4 in Annex II. 
163 ibid. 
164 ECtHR, Nicoleta Gheorghe v. Romania, judgment of 3 April 2012, Application n. 23470/05; McBride, 
‘Human Rights and Criminal Procedure – the case law of the ECtHR’, Council of Europe Publishing, 
2009, available at: http://www.coe.int/t/dgi/hr-natimplement/Source/documenta-
tion/Echr_and_crim_procedure.pdf. 
165 ibid. 

http://www.coe.int/t/dgi/hr-natimplement/Source/documentation/Echr_and_crim_procedure.pdf
http://www.coe.int/t/dgi/hr-natimplement/Source/documentation/Echr_and_crim_procedure.pdf


Impact assessment of substantial amendments 

PE 581.410 40 

basis of the above criteria. Fair trial rights guaranteed by Article 6 ECHR should, thus, 
apply.  
 

2.2.2. Overview of options 

Option A   Baseline– adoption of the text of the proposed directive: no exclusion for minor 
offences from coverage with legal aid 

Option B  The amendment proposed by the European Parliament is adopted.  

Option C  Alternative option as suggested by the Council in its General Approach  

 

2.2.3. Analysis of Impacts under the different options 

Option A: Baseline- adoption of the text of the proposed directive. This option does not 
foresee an exception in case of minor offences  
 

Expected impact 

Economic costs 
(quantified)  

Option A implies no exclusion for minor offences from coverage with legal 
aid since the text of the proposed directive does not make a distinction 
according to the type of offence. Since the proposed directive relates only 
to provisional legal aid for persons deprived of liberty, the impact of this 
option relates only to minor offence cases implying deprivation of liberty. In 
several Member States: Austria, Spain, Cyprus, Luxemburg, Slovenia, the 
United Kingdom (England and Wales only), Germany and Hungary, minor 
offences may imply deprivation of liberty (for more details see Table 9 in 
Annex II). Furthermore, in Cyprus, Germany, Hungary and the United 
Kingdom (England and Wales only), minor offences are excluded from legal 
aid (see Table 18 in Annex III) although the United Kingdom (England and 
Wales only) excludes only offences for which imprisonment is not possible. 
Thus, according to our analysis, Cyprus, Germany and Hungary are the only 
Member States where minor offences are excluded from legal aid and at the 
same time, minor offences may imply deprivation of liberty.  
 
The costs of compliance would relate to the provision of provisional legal aid 
for minor offences with deprivation of liberty. While quantitative estimates 
of these costs cannot be provided due to lack of data on the number of 
minor offences with deprivation of liberty which are currently not covered 
with legal aid, it can be assessed that these costs would not be significant 
since 1) according to our analysis, they would potentially arise in only three 
Member States; 2) the number of minor cases with effective deprivation of 
liberty is not expected to be high166. 

Socio-economic 
impacts (not 
quantified) 

In the current situation, Member States use varying standards and 
definitions with respect to minor offences. In some Member States they are 
excluded from legal aid while in others they are covered by state-funded 
legal aid. In those Member States where minor offences are currently 
excluded from the possibility of receiving provisional legal aid, the suspects 
of such offences have to incur costs of legal aid by themselves or, if they lack 
financial means, they enter the proceedings without legal aid. The latter 

                                                 
166 In Member States where minor offences may imply deprivation of liberty, this can happen poten-
tially when persons guilty of minor offences, such as for traffic offences, refuse to pay fines. While 
this kind of behaviour potentially implies deprivation of liberty, the cases where this effectively hap-
pens are rare. 
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situation leads potentially to negative impacts such as longer proceedings, 
more severe sanctions, more stress and time lost to the defendants. If minor 
offences are covered by the Directive (since they are not explicitly excluded) 
then the impact of the Directive would be positive for minor offences with 
deprivation of liberty. Since the number of minor cases with effective 
deprivation of liberty is not expected to be high, this positive impact would 
not be significant. 

Impact on 
Fundamental 
rights 

Positive impact: The Commission’s proposed directive does not foresee an 
exception a priori of legal aid for minor offences. Therefore, it could be 
assumed that under this option provisional legal aid would be provided for 
persons deprived of liberty accused of minor offences. This would be in line 
with Directive 2013/48/EU according to which legal assistance shall be 
provided for minor offences when the deprivation of liberty can be 
applied167. 
 
Should the text of the proposed directive be adopted as it stands, its impact 
would be limited since the deprivation of liberty is usually not foreseen for 
minor offences in the majority of Member States. Nevertheless, this option 
would have an impact on those countries which impose a deprivation of 
liberty for some minor offences such as the United Kingdom (England and 
Wales only)168, Hungary169 and Spain170 (see Table 9 Annex II). In these 
countries, the penalty of imprisonment can be applied in case of failure to 
pay a pecuniary penalty for traffic offences.  
 
This option would, thus, have a different impact across countries: 
 

 In those Member States such as the United Kingdom (England and 

Wales only), Hungary and Spain which foresee a deprivation of liberty 

for some minor offences, this option would enhance the rights of 

suspects/accused persons especially the right of access to a lawyer 

(Directive 2013/48/EU), the presumption of innocence (Article 48 of the 

Charter), defence and fair trial rights (Article 47 of the Charter and 

                                                 
167 Article 2 of the Directive 2013/48/EU states: “4. Without prejudice to the right to a fair trial, in 
respect of minor offences: (a) where the law of a Member State provides for the imposition of a sanc-
tion by an authority other than a court with jurisdiction in criminal matters, and the imposition of 
such a sanction may be appealed or referred to such a court; or (b) where deprivation of liberty cannot 
be imposed as a sanction; this Directive shall only apply to the proceedings before a court having 
jurisdiction in criminal matters”. 
168 In the United Kingdom (England and Wales only) serious road offences (e.g. causing death by 
dangerous driving) may result in imprisonment. (European E-Justice Portal, Rights of defendants in 
criminal proceedings, accessed on 27 April 2016, https://e-justice.europa.eu/content_rights_of_de-
fendants_in_criminal_proceedings_-169-en.do). 
169 In Hungary, fines can be imposed in case of violations of road traffic regulations. If the accused 
does not pay the fine, or it cannot be collected from him/her, the fine can be converted to community 
service or a maximum amount of 60 days in prison. (European E-Justice Portal, Rights of defendants 
in criminal proceedings, accessed on 27 April 2016, https://e-justice.europa.eu/con-
tent_rights_of_defendants_in_criminal_proceedings_-169-en.do) 
170 In Spain for some road traffic offences a fine will be imposed and the driving licence may be 
withdrawn. The accused may also be ordered to do community work or to go to prison. (European 
E-Justice Portal, Rights of defendants in criminal proceedings, accessed on 27 April 2016, https://e-
justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do). 

https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
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Expected impact 

Article 6 ECHR).  

 Member States (e.g. Germany171 and Hungary172) where legal aid is 

excluded for minor offences also when the deprivation of liberty can be 

applied would need to change their system in order to introduce 

provisional legal aid for minor offences when the deprivation of liberty 

is imposed. 

 No change would occur in those Member States where there is no 

exclusion of legal aid based on the type of offence (e.g. Belgium, 

Bulgaria and France). 

No improvement as regards the right to legal aid in the analysed Member 
States: This option would not improve the rights of suspects/accused 
persons not deprived of liberty. Since minor offences rarely involve the 
deprivation of liberty, the lack of legal aid in such situations would affect a 
considerable number of suspects. 

 
Option B: The amendment proposed by the European Parliaments is adopted. 
This option foresees the provision of legal aid for minor offences where the proceedings 
take place before a court with jurisdiction in criminal matters and if deprivation of liberty 
is applied irrespective of the stage of the criminal proceedings 
 

Expected impact 

Economic 
costs 
(quantified)  

In this option, the calculations use a baseline of the costs of legal aid calculated 
for the purpose of Amendment 29, Option B. The European Parliament in 
Amendment 29 aims to extend the scope of the Directive to persons not 
deprived of liberty (temporal scope) and to ordinary legal aid. While the 
extension of the scope of legal aid in Amendment 29 will imply additional costs 
(as calculated above), Amendment 31 proposing exclusion of certain minor 
offences would reduce the costs of provision of legal aid for many Member 
States. This is because it allows for the possibility of limiting the provision of 
legal aid for minor cases in these Member States which currently do not 
envisage such exclusions.  
 
Quantitative analysis of this amendment includes only cases without 
deprivation of liberty. Cases with deprivation of liberty are excluded from the 
analysis for the reasons indicated in Option A: the number of minor offence 
cases implying deprivation of liberty is assessed to be generally very low. 
Furthermore, our analysis indicates that only three Member States (Cyprus, 
Germany, and Hungary) would be likely to be affected to a very limited extent 
by provisions relating to minor offences for cases with deprivation of liberty. 
  
The aggregate savings across the EU in this option have been estimated to equal 
approximately 0.2% to 11%of costs of legal aid as calculated in the baseline 
scenario (comprising full costs of legal aid for persons not deprived of liberty; 

                                                 
171 ‘Section 140(1), subsection 2, of the German Code of Criminal Procedure (Strafprozeßordnung in der 
Fassung der Bekanntmachung), 7 April 1987, BGBl. I p. 1074, 1319, as amended by s. 1 of the Law of 21 
December 2015, BGBl. I, p. 2525. 
172 Article 46(a) of Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a büntetőeljárásról), 
available at°: http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686.  

http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
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see Annex III for more details). .  
 
The savings are created in these Member States which currently provide legal 
aid to minor offence cases irrespective of the authorities which impose 
sanctions. It must be noted that our calculations reflect the extreme option in 
which these Member States would decide to exclude all minor offence cases 
that are handled by authorities other than courts with jurisdiction in criminal 
matters, which is not very likely to happen in practice. 
 
The Member States which currently exclude a considerable share of minor 
offences from legal aid, also if they are handled by criminal courts (namely: 
Croatia, Cyprus, Finland, Germany, Greece, Hungary, Ireland, the Netherlands, 
the United Kingdom (England and Wales only), Scotland and Sweden) might 
actually see an increase in legal aid costs in this option because all minor cases 
dealt by criminal courts would have to be covered with legal aid.   
 
The table below shows the additional costs (please note that the negative sign 
indicates cost savings) and the aggregate balance (resulting in cost savings) in 
this Option as compared to the adopted baseline costs. 
 

  37.5% of cases excluded 
from legal aid as minor 
offences 

62.5% of cases excluded 
from legal aid as minor 
offences 

Additional costs of 
Option B, provisional 
legal aid 

-12 825 034 -62 264 955 

Additional costs of 
Option B, ordinary 
legal aid 

10 721 980 -60 404 032 

Total additional costs 
of Option B 

-2 103 054 -122 668 987 

Total additional costs 
of Option B as a share 
of the baseline 

-0,2% -11% 

 
More calculations per Member State can be found in the Annex III. 

Socio-
economic 
impacts (not 
quantified) 

This option would bring benefits to those suspects and accused of minor 
offences who currently do not enjoy the possibility of having state-funded legal 
aid in cases of minor offences. These persons would receive legal aid. On the 
other hand, although it is unlikely, those Member States which currently 
provide legal aid to minor offence cases might under this option decide to limit 
the accessibility to legal aid for such cases especially if they are handled by 
authorities other than courts with jurisdiction in criminal matters173. Limiting 
legal aid for minor cases would bring cost savings in the range calculated above; 
however, at the same time some of the suspects and accused currently 
enjoying access to legal aid would lose this benefit. . The outcome of this option 
is difficult to model, with a large part of the difficulty relating to varying 

                                                 
173 Although Article 7 (Non-regression clause) of the proposed directive on legal aid aims to ensure 
common minimum standards and to prevent Member States from lowering existing higher stand-
ards, certain limitations could still be introduced by States. 
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definitions of minor offences. Therefore, the results should be treated with 
caution. 

Impact on 
Fundamental 
rights 

Positive impact: The text of the proposed amendment (Article 2) introduces an 
exception for minor offences by stating that the Directive shall not apply: ‘(a) 
where the law of a Member State provides for the imposition of a sanction by 
an authority other than a court having jurisdiction in criminal matters, and the 
imposition of such a sanction may be appealed or referred to such a court; or 
(b) where deprivation of liberty cannot be imposed as a sanction. According to 
the amendment, the Directive shall only apply to the proceedings before a 
court with jurisdiction in criminal matters. In any event the Directive shall fully 
apply where the suspect or accused person is deprived of liberty, irrespective 
of the stage of the criminal proceedings’. 
 
Under this option there would be no change compared to option A in relation 
to persons deprived of liberty. In fact, similarly to option A, legal aid would be 
provided for minor offences when the deprivation of liberty is involved. This 
would be in line with Directive 2013/48/EU174.  
 
Therefore, in those Member States which foresee a deprivation of liberty for 
minor offences such as the United Kingdom (England and Wales only), Hungary 
and Spain, the rights of suspects and accused persons would be enhanced. In 
particular, the right of access to a lawyer (Directive 2013/48/EU), the 
presumption of innocence (Article 48 of the Charter), defence and fair trial 
rights (Article 47 of the Charter and Article 6 ECHR) would be strengthened.  
 
For persons deprived of liberty option B would have the same impact as option 
A: 
 

 Member States (e.g. Germany175 and Hungary176)  where legal aid is 

excluded for minor offences would need to change their system in order 

to introduce legal aid for minor offences when the deprivation of liberty 

is applied. 

 No change would occur in those Member States where there is no 

exclusion of legal aid based on the type of offence (e.g. Belgium, Bulgaria 

and France). 

However, the impact of the two options would be different with regard to 
persons not deprived of liberty. The proposed directive (option A) does not 
apply to persons not deprived of liberty. Under option B, legal aid would be 
provided only for those minor offences where the proceedings take place 
before a criminal court. This option would, thus, benefit the rights of suspects 
not deprived of liberty accused of minor offences whose proceedings would fall 

                                                 
174 Article 2 of Directive 2013/48/EU states: “4.Without prejudice to the right to a fair trial, in respect 
of minor offences: (a)where the law of a Member State provides for the imposition of a sanction by 
an authority other than a court having jurisdiction in criminal matters, and the imposition of such a 
sanction may be appealed or referred to such a court; or(b) where deprivation of liberty cannot be 
imposed as a sanction; this Directive shall only apply to the proceedings before a court having juris-
diction in criminal matters”. 
175 ‘Section 140 (1), subsection 2, of the German Code of Criminal Procedure.  
176 Article 46(a) of Act XIX of 1998 on Criminal Proceedings. 
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within the competence of criminal courts. Specifically, their right of access to a 
lawyer (Directive 2013/48/EU), the presumption of innocence (Article 48 of the 
Charter), defence and fair trial rights (Article 47 of the Charter and Article 6 
ECHR) would be enhanced.  
 
No improvement as regards to the right to legal aid in the analysed Member 
States: This option would not improve the rights of accused of minor offences 
which are dealt with by administrative authorities in the first and second 
instance. This is the case for some minor offences in Bulgaria177, the Czech 
Republic178 and France179. Moreover, this option would not improve the rights 
of suspects/accused persons who may be subject to administrative sanctions 
for minor offences which may be ‘criminal’ in nature according to the criteria 
of the ECtHR180 (see section 2.2.1) In these cases, the provision of legal aid 
would be left to the discretion of Member States. 

 
Option C: Alternative option as suggested by Council in its General Approach. 
 
This option does not foresee legal aid for minor offences if the deprivation of liberty cannot 
be imposed and where the sanction is imposed by an authority other than the criminal 
court. According to this option, Member States may provide provisional legal aid in 
respect of less serious offences if this is in the ‘interests of justice’. States are obliged to 
provide provisional legal aid if the suspect/accused is brought before a court in charge of 
deciding his/her provisional detention. 
 

Expected impact 

Economic 
costs 
(quantified)  

The scope of this option is the same as for Option A since the Council’s position 
regarding the scope of the Directive is such that it is limited to provisional legal 
aid for suspects and accused deprived of liberty. Therefore, the quantitative 
analysis would concern only the potential changes brought by this Option in 
relation to minor offences for the group of suspects and accused deprived of 
liberty. In line with the arguments brought about in the analysis of Option A, it 
can be expected that the number of minor offence cases with effective 
deprivation of liberty would be very small and therefore, the economic impact 
of this option would not be significant and would be likely to apply to a very 

                                                 
177 In Bulgaria minor road traffic offences related to speeding, parking etc. are treated as administra-
tive offences. They are dealt with administratively. The accused can appeal against a statement of an 
administrative sanction before the respective district court within 7 days from the date on which the 
statement is delivered. Fines of up to BGN 50 are not subject to appeal. A district court may confirm 
or lift a sanction. The accused can appeal against a decision of a district court before the respective 
administrative court. Its decision is final. See European E-Justice Portal, Rights of defendants in crim-
inal proceedings. 
178 In the Czech Republic, the appeal must be filed with the administrative authority (generally the 
municipal authority) within fifteen days of the date of notification of the decision. See European E-
Justice Portal, Rights of defendants in criminal proceedings.  
179 Disputes are handled directly by the administration, without any trial. The appeal is lodged with 
the authority that initially imposed the penalty (application for review) and, if it is rejected, the ac-
cused may take the dispute to the next echelon of that authority (appeal to a higher authority). See 
European E-Justice Portal, Rights of defendants in criminal proceedings. 
180 ECtHR, Nicoleta Gheorghe v. Romania, judgment of 3 April 2012, Application n. 23470/05; McBride, 
‘Human Rights and Criminal Procedure – the case law of the ECtHR’, Council of Europe Publishing, 
2009. 
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limited number of Member States (according to our analysis, it would apply only 
to Cyprus, Germany and Hungary). 

Socio-
economic 
impacts (not 
quantified) 

 
Socio-economic impacts of this option, according to the scope envisaged by the 
Council’s position, would concern only provisional legal aid for the group of 
persons suspected/accused of minor offences deprived of liberty. As described 
in the analysis of Option A, the following Member States have legal provisions 
which may potentially lead to deprivation of liberty for minor offences:  Austria, 
Cyprus, the United Kingdom (England and Wales only), Luxembourg, Slovenia, 
and Spain. According to this option, minor cases with deprivation of liberty must 
be covered with legal aid181. As identified in the analysis for option A, there are 
only three Member States with minor cases implying potential deprivation of 
liberty and where minor cases are excluded from legal aid, namely Cyprus, 
Germany, and Hungary. These Member States appear to be the only ones that 
would potentially be affected by this option, i.e. where minor cases with 
deprivation of liberty would have to be covered with legal aid. The costs of 
compliance would relate to the provision of provisional legal aid to the suspects 
and accused of minor offences deprived of liberty. While quantitative estimates 
of these costs cannot be provided due to lack of data on the number of minor 
offences with deprivation of liberty which are currently not covered with legal 
aid, it can be assessed that these costs would not be significant since 1) 
according to our analysis, they would potentially concern only three Member 
States; 2) the number of minor cases with effective deprivation of liberty is not 
expected to be high182.  
 
This option also envisages a possibility of excluding legal aid for minor cases 
handled by authorities other than criminal courts. Since the scope of the 
proposed directive according to the Council is limited to cases with deprivation 
of liberty and these cannot be excluded from legal aid according to the other 
condition mentioned in this option, no additional quantitative analysis is 
provided for this provision (i.e. the same arguments as presented in the above 
paragraph apply, with the conclusion that only Cyprus, Germany and Hungary 
would potentially be affected by this option). 

Impact on 
Fundamental 
rights 

The text proposed by the Council contains certain modifications compared to 
the Parliament’s amendments, notably in order to define more precisely the 
scope of application of the Directive. In this respect, the Directive shall not 
apply, under certain conditions, to minor offences (Art. 2 (3))183 and to 
situations where the liberty of the person concerned has been restricted for 

                                                 
181 This option provides for possible exclusion of legal aid for cases without deprivation of liberty, 
which falls outside of the scope of the Council General Approach.  
182 In these Member States where minor offences may imply deprivation of liberty, this can happen 
potentially when persons guilty of minor offences, such as for traffic offences, refuse to pay fines. 
While this kind of behaviour potentially implies deprivation of liberty, the cases where this effec-
tively happens are rare. 
183 Article 2(3) states: “In respect of minor offences, and provided this is in conformity with the right 
to a fair trial, this Directive shall not apply: (a) where the law of a Member State provides for the 
imposition of a sanction by an authority other than a court having jurisdiction in criminal matters, 
and the imposition of such a sanction may be appealed or referred to such a court; or (b) where 
deprivation of liberty cannot be imposed as a sanction”.’ 
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precisely stated purposes184. This includes the case where the person is 
deprived of liberty during a preliminary questioning or during evidence 
gathering.  
 
Another difference which emerges between the text proposed by the Council 
and the amendment of the Parliament is that the former does not specify that 
the Directive shall apply to proceedings before a criminal court whereas the 
latter does mention it specifically. This indicates a more restrictive approach by 
the Council which aims to exclude legal aid for minor offences regardless of 
whether these offences are dealt with before a court with criminal jurisdiction 
at a certain stage of the proceeding. This would be the case, for example, when 
a proceeding concerning a minor offence is dealt with by an administrative 
authority at the initial stage but ends up falling within the competence of a 
criminal court later on.  
 
Moreover, the text of the Council allows Member States  to grant provisional 
legal aid in respect of less serious offences when this is required in the interests 
of justice (Article 2a)). In this regard, the competent authorities shall decide 
whether granting provisional legal aid in the ‘interests of justice’ without undue 
delay and at the latest before the questioning of the person concerned. Despite 
a different regime being foreseen for less serious offences as compared to 
minor offences, the Council does not clarify the difference between them. This 
may be due to the intention of leaving certain flexibility in the interpretation of 
such offences to Member States taking into account the diversity of their 
national legal frameworks. However, the lack of conceptual clarity of the 
concepts of ‘minor offences’ and ‘less serious offences’ would result in a lack of 
legal certainty for suspects and could give rise to arbitrary interpretations. 
Member States could, in fact, restrict the granting of provisional legal aid in the 
absence of a clear definition of what is meant by ‘less serious offence’. No 
guidance in this regard is provided by the case law of the ECtHR where no 
distinction is made between serious and less serious offences (crimes and 
delits) or petty offences (contraventions) under Article 6 ECHR185.   
 
Positive impact:  Under this option provisional legal aid would not be provided: 
(a) where the law of a Member State provides for the imposition of a sanction 

                                                 
184 Article 2(4) of the Council General Approach does not specify the type of the offence (minor or 
not). It states: “Provided this is in conformity with the right to a fair trial, this Directive shall not 
apply in situations where the liberty of the person concerned has been restricted for any of the fol-
lowing purposes: 
a) during a preliminary questioning by the police or by another law enforcement authority in order 
to identify the person concerned, or to determine whether an investigation should be started; 
b) in order to verify the possession of weapons or other similar safety issues; 
c) in order to carry out any investigative or evidence-gathering act, other than those referred to in 
Article 3(3)(c) of Directive 2013/48/EU;  
d) in order to bring the suspect or accused person to appear before a competent authority in accord-
ance with rules provided by national law”. 
185 ECtHR, Öztürk v. Germany, judgment of 21 February 1984, application n. 8544/79.; CJEU, Case 
157/80, Criminal proceedings against Siegfried Ewald Rinkau, judgment of 26 May 1981  ruled that; 
‘If not all of the offences connected with road accidents may be classified amongst the less serious 
offences ; ECtHR, G. v. France, judgment of 27 September 1995, application n. 15312/89, identified a 
“less serious offence” as a “délit” and a “serious offence” as a crime. 
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by an authority other than a court with jurisdiction in criminal matters, and the 
imposition of such a sanction may be appealed or referred to such a court; or 
(b) where deprivation of liberty cannot be imposed as a sanction.  
 
With regard to persons deprived of liberty, this option would have the same 
impact as options A and B. Therefore, in those Member States where a 
deprivation of liberty can be imposed for minor offences such as Germany, the 
United Kingdom (England and Wales only), Hungary and Spain, the rights of 
suspects and accused persons would be strengthened. Member States where 
legal aid is excluded for minor offences involving a deprivation of liberty (e.g. 
Germany186 and Hungary187) would need to change their system in order to 
introduce legal aid for such offences when the deprivation of liberty is applied. 
On the other hand, no change in the legislation would be necessary in those 
Member States where there is no exclusion of legal aid based on the type of 
offence (e.g. Belgium, Bulgaria and France). 
 
Furthermore, the obligation foreseen under Article 2b188 to grant provisional 
legal aid when the suspect risks provisional detention would strengthen his/her 
defence rights (Article 48 of the Charter), the right to liberty (Article 5 ECHR) 
and the right to a fair trial (Article 6 ECHR). 
 
Negative impact: Although under this option persons deprived of liberty 
accused of minor offences would benefit from legal aid, in certain specific 
cases189 legal aid would also be excluded when the deprivation of the liberty of 
the person is imposed. This may occur during a preliminary questioning by the 
police or during evidence gathering. This would result in a negative impact on 
the rights of suspects and accused persons such as their right of access of a 
lawyer (Directive 2013/48/EU), the presumption of innocence (Article 48 of the 
Charter), defence and fair trial rights (Article 47 of the Charter and Article 6 
ECHR). 
 
Moreover, suspects/accused persons, who do not have sufficient means, would 
have to pay the lawyer’s fees themselves whenever the sanction is imposed by 
an authority other than a criminal court (e.g. administrative authority) and if 
the offence falls within the competence of a criminal court at a certain stage of 
the proceeding (see above) 
 
As explained above, the lack of legal aid can have detrimental effects on the 
rights of access to a lawyer (Directive 2013/48/EU) defence rights and the right 
to fair trial (Articles 47 and 48 of the Charter, Article 6 ECHR), not only when 
minor offences fall within the competence of criminal courts, but also when the 
sanctions are imposed by administrative authorities. In light of the case law of 

                                                 
186 Section 140(1), subsection 2, of the German Code of Criminal Procedure.  
187 Article 46(a) of Act XIX of 1998 on Criminal Proceedings.  
188 Article 2 b) states: ‘In any event, provisional legal aid shall be granted when the suspect or accused 
person is brought before a competent court or judge in order to decide on provisional detention’. 
189 Article 2(4) of the Council General Approach does not specify the type of the offence (minor or 
not).  
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the ECtHR190, many minor offences which may be classified as ‘administrative’ 
or ‘disciplinary’ by national law, should be regarded as ‘criminal’ according to 
the criteria established by the ECtHR such as the nature of the offence and the 
severity of the penalty (see section 2.2.1). Fair trial rights guaranteed by Article 
6 ECHR should apply also in such cases. Member States where there is no 
exclusion of legal aid based on the type of offence (e.g. Belgium, Bulgaria, 
France) could decide to restrain legal aid for minor offences in cases a) and b) 
described above. 

 
As for less serious offences191, provisional legal aid would be left to the goodwill 
of national legislatures. The impact of this option would depend on how 
Member States would choose to comply and how they interpret the concept of 
‘interests of justice’. This would result in different practices across Member 
States also due to the lack of a clear distinction between minor and less serious 
offences in the text proposed by the Council and the absence of guidance in this 
area by the ECtHR. However, this would have a different impact on those 
Member States which would decide to introduce provisional legal aid for less 
serious offences. While Member States which already provide legal aid 
regardless of the type of the offence, such as Belgium, Bulgaria and France, 
would not need to make changes to their system, others which exclude legal 
aid for minor/less serious offences, such as Germany192 and Hungary193, would 
need to amend their legislation in order to broaden the scope of legal aid. 
Moreover, since under this option legal aid for less serious offences should be 
provided without undue delay and before the questioning of the person 
concerned, those countries, such as Bulgaria and Germany, where legal aid is 
granted at the point of formal arrest/charge would need to introduce it at an 
earlier stage of the proceeding. 

 

2.2.4. Comparative assessment of all options  

Objectives/ 
impacts 

Option  A 
 Baseline– 
adoption of the 
text of the 
proposed 
directive  

Option  B 
Adoption of the 
amendment 31 
paragraph 2 a, b 

Option  C 
Adoption of Article 2.3 and 
Article 4.2a (combined with 2 
b) of the Council General 
Approach on ‘less serious 
offences' 

Economic costs 
(quantified) 

Close to zero  0.2 – 11% savings as 
compared to the 
costs of provisional 

 Close to zero 

                                                 
190 ECtHR, Nicoleta Gheorghe v. Romania, judgment of 3 April 2012, Application n. 23470/05; 
McBride, ‘Human Rights and Criminal Procedure – the case law of the ECtHR’, Council of Europe 
Publishing, 2009. 
191 No distinctions are made under Article 6 ECtHR between serious and less serious offences (crimes 
and delits) or petty offences (contraventions) ECtHR, Öztürk v. Germany, judgment of 21 February 
1984, application n. 8544/79.; CJEU, Case 157/80, Criminal proceedings against Siegfried Ewald Rinkau, 
judgment of 26 May 1981  ruled that; ‘If not all of the offences connected with road accidents may be 
classified amongst the less serious offences ; ECtHR, G. v. France, judgment of 27 September 1995, 
application n. 15312/89, identified a “less serious offence” as a “délit” and a “serious offence” as a 
crime. 
192 ‘Section 140 (1), subsection 2, of the German Code of Criminal Procedure. 
193 Article 46(a) of Act XIX of 1998 on Criminal Proceedings. 
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Objectives/ 
impacts 

Option  A 
 Baseline– 
adoption of the 
text of the 
proposed 
directive  

Option  B 
Adoption of the 
amendment 31 
paragraph 2 a, b 

Option  C 
Adoption of Article 2.3 and 
Article 4.2a (combined with 2 
b) of the Council General 
Approach on ‘less serious 
offences' 

and ordinary legal aid 
assumed in the 
working baseline 
scenario 

Socio-economic 
impacts (not 
quantified) 

Positive impact: 
very low  
Negative impact: 
very low 

Positive impact: 
medium (Member 
State -dependent) 
Negative impact: 
medium (Member 
State-dependent) 

Positive impact: very low 
Negative impact: very low  

Impact on 
Fundamental 
rights 

Positive impact: 
medium 
No improvement  

Positive impact: 
medium 
 
No improvement 

Positive impact: medium 
Negative impact: medium 

 

 

2.3. Amendment 39, Article 4, paragraph 5 

This amendment relates to the recovery of costs. This scenario may occur when a person benefits 
from legal aid or provisional legal aid despite being ineligible. A person who benefits from legal aid 
might be asked to reimburse the costs. According to the European Parliament, the proposed 
directive leaves a substantial margin for interpretation. The amendment aims at significantly 
reducing the possibility for Member States to recover the costs. The Member States may only 
recover costs of provisional legal aid if it is established through a final decision providing that the 
person does not meet the eligibility criteria for ordinary legal aid and that the person provided 
false information about his/her financial situation. 

 

2.3.1. European and national framework 

According to the ECtHR, the requirement to reimburse legal aid costs may violate the right 
to fair trial in certain situations where the amount claimed from the applicant is 
excessive194, the terms of reimbursement are arbitrary or unreasonable195, or where no 
assessment of the applicant’s financial situation has been performed196. 
 
Yet, Member States impose a requirement of reimbursement in very different 
circumstances, sometimes not linked with the financial situation of the applicant. Notably, 
certain Member States such as Bulgaria, Finland, Germany and in the Czech Republic in 

                                                 
194 ECtHR, Case 38157/04, v Germany (judgment 25 September 1992), para. 36; and ECtHR, Case 
29652/04, Orlov v Russia (judgment 21 June 2011), para 114. 
195 ECtHR, Case 38784/97, Morris v the United Kingdom (judgment 26 February 2002), para. 89. 
196 ECtHR, Case 38157/04, Croissant v Germany (judgment 25 September 1992), at para. 36; ECtHR, 
Case 29652/04, Orlov v Russia (judgment 21 June 2011). para. 114; and ECtHR, Case 38784/97, Morris 
v the United Kingdom (judgment 26 February 2002), para 89. 
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some cases197  impose a requirement for reimbursement of the cost of legal aid if a suspect 
is found guilty (see Table 5 in Annex II). In most of the other Member States analysed, this 
requirement is mainly linked to changes in the financial situation of the applicant. This is 
the case for Belgium, Bulgaria, Finland, France, Hungary and Spain. Finally, in a large 
majority of the Member States analysed198 there is a requirement for reimbursement where 
a final decision establishes that the person does not meet the eligibility criteria for ordinary 
legal aid as applicable under national law. In Belgium, Bulgaria, the United Kingdom 
(England and Wales only), Finland, France, Italy and Spain, if the suspect/accused 
knowingly provided false information he/she must reimburse the legal aid costs (see Table 
5 in Annex II) 
  

 

2.3.2. Overview of options 

Option A  Baseline– adoption of the text of the proposed directive. 
Under this option Member States shall be able to provide that the costs relating to 
provisional legal aid can be recovered from suspects or accused persons and 
requested persons who do not meet the eligibility criteria for legal aid as applicable 
under national law. This option does not impose an obligation on Member States 
on the recovery of legal aid costs. 

Option B  Adoption of the amendment proposed by the European Parliament restricting the 
possibility of Member States to recover the costs. 

 

  

                                                 
197 In mandatory defence cases, if the person is found guilty, he/she will normally have to reimburse 
the legal costs. In exceptional cases, the court can decide to exempt the person from the reimburse-
ment obligation based on his/her financial situation. In cases different from mandatory defence 
where legal aid is provided, a verdict of guilt does not trigger an obligation of reimbursement (Infor-
mation collected through stakeholders’ consultation).  
198 This is the case for Belgium, the United-Kingdom (England and Wales only), France, Finland, 
Hungary, Italy, and Spain.  
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2.3.3. Analysis of Impacts under the different options 

Option A:  Baseline– adoption of the text of the proposed directive. 
 

Expected impact 

Economic costs 
(quantified)  

The costs of this option remain at the level estimated in the Commission’s 
IA, i.e. EUR 52.2-81.5 million for the provisional legal aid for persons 
deprived of liberty (see Option A for Amendment 29). In this Option, 
recovery of costs have been estimated in the Commission’s IA to equal 
approximately EUR 30 million (assuming 25% of effective cost recovery 
from ineligible persons).  

Socio-economic 
impacts (not 
quantified) 

In this option the defendants in many Member States run a high risk of 
having to repay the costs of provisional legal aid granted. This may prevent 
some from taking the possibility of having legal aid. This may have negative 
impacts on these defendants in terms of having to endure longer 
proceedings, time losses and stress in situations when they do not receive 
legal aid because they fear the financial consequences. 

Impact on 
Fundamental 
rights 

Positive impact: Should this option be adopted, certain Member States, 
such as Bulgaria, where the recovery of legal aid costs is foreseen in a broad 
range of cases199, could decide to  amend their legislation to bring it in line 
with the proposed directive. However, this is only a possibility given that 
the proposed directive does not impose an obligation on Member States on 
the recovery of legal aid costs but uses the wording ‘shall be able’. Under 
this option, costs relating to provisional legal aid could be recovered from 
the beneficiaries in the case where the eligibility criteria for legal aid are 
not met.  
 
The restriction of the cases in which the recovery of costs would be 
possible, under the proposed directive, would reduce the risk of having to 
repay the costs of legal aid for suspects/accused in those countries which 
foresee such recovery in a broad range of cases. This would probably lead 
to an increase in the number of suspects/accused persons who would apply 
for legal aid, especially at an early stage of the proceeding. This would 
positively impact on the right to liberty (Article 6 of the Charter, Article 5 
ECHR), the right to fair trial (Article 47 of the Charter, Article 6 ECHR) and 
the right to be presumed innocent (Article 48 of the Charter, Article 6 
ECHR). 
 
Negative impact: The recovery of the costs of provisional legal aid would 
risk prejudicing the fairness of proceedings by inhibiting people from 
requesting access to a lawyer (Directive 2013/48/EU). 
 
In particular, the potential risk of being required to repay the cost of legal 
assistance may deter the suspect/accused from exercising their right to a 
lawyer at the crucial initial stages of proceedings. Suspects and accused 
persons would not be able to enjoy their right to legal aid without worrying 
about whether or not they will be forced to repay the associated costs at a 

                                                 
199 In Bulgaria, the obligation to repay the legal aid costs applies in the following cases: where the 
person is found guilty; in case of changes in financial circumstances of the convicted person; where 
the accused/suspected knowingly provided false information. Several stakeholders and national ex-
perts referred to this situation as an important obstacle to the access to legal aid. 
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Expected impact 

later stage200. 
 
This option would have a different impact across the analysed countries. 
Although the proposed directive does not prohibit Member States from 
maintaining other situations of cost recovery, some countries could decide 
to amend their legal aid system in order to comply with the text of the 
Directive. This could apply to those states where different requirements for 
the reimbursement of legal aid apply such as Germany and Bulgaria where 
a requirement for reimbursement is imposed when the beneficiary is found 
guilty, and France and Belgium where the obligation of reimbursement is 
imposed in such a way that if the benefit had existed at the date of the 
request, the legal aid would not have been granted. Since this option would 
not harmonise the eligibility criteria across EU Member States, Member 
States, when establishing their eligibility criteria, would be free to decide 
and, if applicable, maintain different requirements for the reimbursement 
of legal aid.  

 
Option B: Adoption of the amendment proposed by the European Parliament restricting 
the possibility of Member States to recover the costs 
 

Expected impact 

Economic 
costs 
(quantified)  

Since this Option reflects the position of the EP with the scope of provisional aid 
extended to persons not deprived of liberty, the working baseline scenario for 
the analysis of this Option is also extended according to the calculations made 
for Amendment 29, Option B (temporal scope). Adding persons not deprived of 
liberty results in the following cost estimates: 
 
Legal aid cost estimates: 
 

  Provisional legal aid 

Total deprived of liberty (Option A of 
Amendment 29) 

52 200 000 - 81 500 000* 

Total not deprived of liberty (temporal 
aspect of Option B for Amendment 29) 

60 892 464** 

TOTAL 113 092 464 - 142 392 464  

* Commission’s IA estimates assuming 40% and 20% fall in costs of pre-trial 
detention 
** Estimates obtained as a result of the analysis of temporal aspect of Option B 
for Amendment 29 
 
Cost recovery in the baseline scenario has been estimated partly (for the 
suspects and accused deprived of liberty) in the Commission’s IA and partly (for 
the suspects and accused not deprived of liberty) in our estimates related to the 
Amendment 29 (Option B).  
 
Cost recovery resulting from these estimates is presented in the table below: 
 

                                                 
200 Fair Trials, Legal Expert Advisory Panel, ‘Position paper on the proposed directive on provisional 
legal aid for suspects or accused persons deprived of liberty and legal aid in European arrest warrant 
proceedings’. 
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Expected impact 

  Provisional legal aid 

Deprived of liberty 30 000 000* 

Not deprived of liberty 15 823 613** 

TOTAL 45 823 613 

*Commission’s IA estimates assuming 25% of effective cost recovery from 
ineligible persons 
** Estimates obtained as a result of the analysis of Option B of Amendment 29 
assuming 25% of effective cost recovery from ineligible persons 
 
In this option, the amount of legal costs recovered by the Member States would 
be made dependent on various conditions, namely if the recovery is established 
through a final decision that the persons concerned do not meet the eligibility 
criteria for ordinary legal aid, and if they have intentionally provided the 
competent authorities with false information on their personal financial 
situation. There is no way to assess in quantitative terms the impact of detailed 
conditions on the recovered amounts one-by-one. Information on the conditions 
for cost recovery applied in the ten selected Member States can be found in 
Annex II but information on the number of cases of cost recovery due to these 
separate conditions has not been found. A rough estimate has been made only 
with respect to the condition that the possibility of Member States to recover 
the costs would be possible only through an established final decision.   
 
 
Desk research and stakeholders’ consultations reveal that in seven out of ten 
Member States studied, there is a requirement for reimbursement of legal aid 
costs when a final decision is taken that the person does not meet the eligibility 
criteria for ordinary legal aid. If we extrapolate this result across all the Member 
States, we can assume that the current cost recovery conforms with this 
condition for 70% of costs recovered while 30% of the costs recovered do not 
conform with this condition. If such a condition was imposed in the amended 
Directive and if all the Member States complied with it, this would mean that 
30% of the potentially recoverable costs (i.e. EUR 13,747,084 according to the 
estimates made for the working baseline scenario as presented above) might 
potentially not get recovered due to a lack of a final decision being taken. 
Furthermore, if we assume that final decisions – if taken according to the 
amended Directive – find that 50% of these cases were ineligible for legal aid, 
the estimate of additional costs of this option to the Member States (i.e. the 
amount not recovered any more due to more restrictive conditions) could be 
assessed at the level of approximately EUR 7 million (that is 15% of the costs 
currently recovered). 
 
According to the estimates relating to the division of the suspects and accused 
into those deprived and not deprived of liberty as presented in the analysis of 
the Amendment 29, this amount would include EUR 4.5 million of costs not 
recovered any more from persons deprived of liberty and EUR 2.4 million not 
recovered from persons not deprived of liberty. More detailed estimates are 
presented in the table below and in Annex III. 
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Expected impact 

  Cost 
recover
y in 
baselin
e 
scenari
o 

Amount 
which 
potentially 
would not be 
recovered 
because of 
lack of final 
decision 

Amount not 
recovered – 
additional 
costs for 
Member 
States’ 
administration
s across the EU  

Costs 
recovered in 
this option 

 (A) (B) = 30% x 
(A) 

(C) = 50% x (B) (D) = (A) – (C) 

deprived of 
liberty 

30,000,
000 

9,000,000 4,500,000 25,500,000 

not deprived of 
liberty 

15,823,
613 

4,747,084 2,373,542 13,449,458 

  45,823,
613 

13,747,084 6,873,542 38,950,071 

 

Socio-
economic 
impacts (not 
quantified) 

Fewer legal aid costs recovered by Member States would mean that the suspects 
and accused would receive more support (i.e. benefit) than in Option A. This 
would create a better incentive for the defendants to use the opportunity of 
having legal aid in the proceedings. Legal aid would be likely to streamline the 
proceedings, and save pecuniary and non-pecuniary costs (such as stress) to the 
defendants. 

Impact on 
Fundament
al rights 

Positive impact:  Under this option Member States may foresee the recovery of 
provisional legal aid costs only in exceptional cases: (1) if it is established through 
a final decision that those persons do not meet the eligibility criteria for ordinary 
legal aid as applicable under national law, and (2) if they have intentionally 
provided the competent authorities with false information on their personal 
financial situation. 
 

 The limitation of the possibility for Member States to recover costs relating 
to provisional legal aid only in exceptional cases could induce an increased 
number of suspects/accused and requested persons to apply for legal aid. 
This would enable them to exercise their right of access to a lawyer 
(Directive 2013/48/EU). As a result, the right to liberty (Article 6 of the 
Charter, Article 5 ECHR), the right to fair trial (Article 47 of the Charter, 
Article 6 ECHR) and the right to be presumed innocent (Article 48 of the 
Charter, Article 6 ECHR) will be strengthened.  

 In particular, in a majority of Member States (Spain, the United Kingdom 
(England and Wales only), Italy and Hungary), which provide for the 
recovery of costs in a broader range of cases, the legislation would need to 
be amended to restrict the reimbursement only when the two conditions, 
mentioned above, are fulfilled201.  

 No change in the legislation would be required by Belgium, Czech Republic, 
Finland, France and Spain which already provide for the recovery of costs in 
cases 1 and 2.  

                                                 
201 Although Article 7 (Non-regression clause) of the proposed directive on legal aid aims to ensure 
common minimum standards and to prevent Member States from lowering existing higher stand-
ards, certain limitations/restrictions could still be introduced by States. 
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Expected impact 

 Hungary would need to amend its legislation in order to meet condition n. 
2 whereas Bulgaria would need to introduce condition 1. Germany would 
be required to amend its legal aid system to fulfil both conditions. 

 The impact on fundamental rights would be less important in Member 
States such as Finland, which already restrict the requirement of 
reimbursement to situations where a financial assessment of the applicant’s 
situation has demonstrated that he/she no longer fulfils the eligibility 
criteria for legal aid.  

 The impact would be particularly significant in countries such as Bulgaria202 
and Germany where the risk of having to reimburse the legal aid costs are 
currently very high due to the requirement based on the guilt of the 
applicant. According to the ECtHR, the right to a fair trial, and its constituent 
elements, belongs to all suspects and accused persons irrespective of their 
guilt or innocence. 

 
Moreover, under this option the reimbursement of legal aid costs would be 
restricted to the cases where false information was intentionally provided. The 
risk of having to reimburse the legal aid costs would, thus, be reduced. In fact, it 
would be difficult to prove that the suspect/accused provided the false 
information ‘intentionally’ unless the burden of proof of demonstrating the 
unintentionality would be placed on the defendant. Therefore, the right to a fair 
trial (Article 6 ECHR) and defence rights (Articles 47 and 48 of the Charter) would 
be strengthened.  
 
Negative impact: none identified.  
 
FURTHER ASPECTS TO BE TAKEN INTO CONSIDERATION IN OUR VIEW: 
 
Time limit for cost recovery 
If Member States were obliged to ask for the reimbursement of legal aid costs 
within a precise time limit, the uncertainty related to the reimbursement of the 
legal aid costs would be reduced. This is even more the case considering the 
length of judicial proceedings in many Member States such as Italy and Spain. 
With precise time limits, the applicants would know that, once a certain time 
lapse has passed, he/she could not be requested to repay legal aid costs relating 
to causes dating back many years. Therefore, the risk of having to reimburse the 
legal aid would be further reduced as compared to Option B. This would ensure 
the right to a fair trial (Article 6 ECHR).  

 

                                                 
202 One of the Bulgarian stakeholders highlighted the deficiencies of the legal laid system: ‘Legal aid 
is not at the end of the day free. If the accused is found guilty he/she has to pay the National Bureau 
for Legal Aid whatever amount it paid to the lawyer.’ 
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2.3.4. Comparative assessment of all options 

Objectives/ impacts Option    A 

 Baseline– adoption of the 
text of the proposed 
directive  

Option    B 

Amendment 39 is adopted 

 

Economic costs (quantified)  EUR 30 million of cost 
recovered for persons 
deprived of liberty 

 EUR 25.5 million of costs 
recovered for persons 
deprived of liberty thus EUR 
4.5 million of costs not 
recovered from this group. 
Taking into account the 
extended baseline scenario 
for this option including 
persons not deprived of 
liberty, EUR 6.87 million of 
legal aid costs would not be 
recovered in this option, 
including EUR 4.5 million of 
costs not recovered from 
persons deprived of liberty 
and EUR 2.37 million of costs 
not recovered from persons 
not deprived of liberty (EUR 
6.87 million would be the cost 
burden of this Option for 
Member States) 

Socio-economic impacts (not 

quantified) 
Positive impact: low 
 
Negative impact: low 

Positive impact: medium 
 
Negative impact: medium 

Impact on Fundamental 

Rights 

Positive impact: low 
 
Negative impact: low 

Positive impact: medium 
 
Negative impact: none 

 

 

2.4. Amendment 41, Article 4 b 

This amendment suggests the inclusion of a new Article, which would provide that decisions to 
grant legal aid and assign a lawyer shall be made promptly and by an independent authority. 

 

2.4.1. European and national framework 

Judicial independence is a prerequisite for upholding the right to an effective remedy 
(Article 47 Char-ter), the fairness of judicial proceedings and the trust of citizens in the legal 
system. As such, it is a fundamental element of an effective justice system and of the rule 
of law203. The independence of lawyers from the police and prosecutors is also essential in 

                                                 
203European Commission, Communication from the Commission to the European Parliament, the 
Council, the European Central Bank, the European Economic and Social Committee and the Com-
mittee of the Regions, The 2016 EU Justice Scoreboard, COM (2016) 199 final, 11.4.2016, at p.40, avail-
able at: http://ec.europa.eu/justice/effective-justice/files/justice_scoreboard_2016_en.pdf. 

http://ec.europa.eu/justice/effective-justice/files/justice_scoreboard_2016_en.pdf
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this regard. If such independence was not guaranteed, the equality of arms and the fairness 
of judicial proceedings would be compromised.   
 
According to Article 14 of the 2013 Commission recommendation204 ‘decisions on whether 
or not to grant legal aid should be made promptly by an independent competent authority, 
within a time frame that allows suspects or accused persons and requested persons to 
effectively and concretely prepare their defence’. 
 
The authority in charge of granting legal aid differs across countries (see Annex II). While 
in some Member States such as Belgium, Bulgaria, the United Kingdom (England and 
Wales only), Finland, France and Spain it is the legal aid bureau, in others such as the Czech 
Republic, Italy and Germany this decision is made by a judge. In Bulgaria, legal aid is 
granted by the police and prosecutor at the pre-trial stage whereas it is granted by the court 
at the trial stage. Similarly, different authorities come into play in Hungary. Before the 
indictment, the application for legal aid is submitted to the police, which forwards it to the 
respective prosecution department, which will decide on the application. After the 
indictment, applications shall be submitted to and decided by the court205. 
 
The process of granting the decision on legal aid can take from a few hours (e.g. in Belgium 
and the Czech Republic) to several weeks (e.g. in Spain). Moreover, the majority of the 
analysed countries206 have mechanisms in place which guarantee that decisions on 
granting legal aid are made diligently. Safeguards against arbitrariness such as the right to 
judicial review of the decision granting legal aid also exist in the majority of Member States 
(see Annex II). 
 
However, in some Member States serious concerns about the independence of the 
authority granting legal aid emerge. Notably, this is the case in Bulgaria where legal aid is 
granted by the police at the pre-trial stage and Hungary where investigation authorities 

are free to choose the lawyer to appoint under Article 48(1) of the Code of Criminal 
Procedure207. As for the latter, evidence shows that some attorneys have become financially 
dependent on the police officers deciding on their appointments, a situation which 
threatens the independence of the legal assistance provided to suspects and accused 
persons and so the effectiveness of Directive 2013/48/EU. Since no entity monitors the 
appointment practice, related police practices lack transparency208. 
The state of the independence of the judiciary and the rule of law in Hungary and Bulgaria 
has been under scrutiny by the EU institutions.  In the 2016 Justice Scoreboard, Bulgaria 
classifies among those countries with serious issues concerning the lack of judicial 

                                                 
204  European Commission, ‘Recommendation of 27 November 2013 on the right to legal aid for sus-
pects or accused persons in criminal proceedings’. 
205 Article 3(1) of Ministerial Decree 9/2003 (V.6.). 
206 Bulgaria, Czech Republic, the United-Kingdom (England and Wales only), Hungary, Italy and 
Spain. 
207 Act XIX of 1998 on Criminal Proceedings.. 
208 Cape, E., Namoradze, Z., Smith, R. and Spronken, T. ‘Effective Criminal Defence in Europe’, Ex-
ecutive Summary and Recommendations (2010), p. 9. Hungarian Helsinki Committee, ‘Without De-
fense - Recommendations for the Reform of the Hungarian Ex Officio Appointment System in Crim-
inal Matters’ 2007, available at http://www.helsinki.hu/en/without-defense-recommendations-for-
the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007;  Report to the 
Hungarian Government on the visit to Hungary carried out by the European Committee for the Pre-
vention of Torture and Inhuman  or Degrading Treatment or Punishment (CPT) from 3 to 12 April 
2013, Strasbourg, 30 April 2014, CPT/Inf (2014) 13, § 24. 

http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007
http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007
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independence209. With regard to Hungary, in 2013 the Venice Commission raised concerns 
about the independence of the judiciary and the separation of powers with particular 
regard to the limitation of the role of the Constitutional Court210. In June 2015, the European 
Parliament approved a resolution on the worrying state of the rule of law in Hungary211.  
Previously, the European Commission launched three infringement procedures against 
Hungary for issues with the independence of the national central bank, the judiciary and 
the data protection supervisory authority212.  
 

2.4.2. Overview of all options 

Option A   Baseline– adoption of the text of the proposed directive.  
The proposed directive does not regulate decisions on legal aid 
applications. However, some safeguards are provided by Section 2213 of the 

Commission’s recommendation.  
Option B  Adoption of the amendment proposed by the European Parliament 

 

 

2.4.3. Analysis of Impacts under the different options 

Option A: Baseline– adoption of the text of the proposed directive. 
 

Expected impact 

Economic 
costs 
(quantified)  

The costs relevant for this Option have been estimated in the Commission’s IA 
at the level of EUR 52.2 – 81.5 million, which covers provisional legal aid for 
persons deprived of liberty. 

Socio-
economic 
impacts (not 
quantified) 

Lack of provision about prompt decision made by an independent authority in 
the Directive might imply that the Member States which currently do not have 
independent authorities in place for taking decisions on legal aid and also those 
where taking such a decision is a long-lasting process, might not have an 
incentive to change their practices. This would often result in a low quality of 
legal aid provided. The defendants would suffer the burdens of such low quality 

                                                 
209 European Commission, Communication from the Commission to the European Parliament, the 
Council, the European Central Bank, the European Economic and Social Committee and the Com-
mittee of the Regions, COM(2016) 199 final, 11.4.2016, available at: http://ec.europa.eu/justice/ef-
fective-justice/files/justice_scoreboard_2016_en.pdf.  
210 Venice Commission, Opinion on the Fourth Amendment to the Fundamental Law of Hungary, 
14-15 June 2013, CDL-AD(2013)012, available at: file:///H:/legal%20aid%20pro-
ject/rule%20of%20law%20hungary.pdf. 
211 European Parliament, Resolution on the situation in Hungary, 10 June 2015, available at: 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-
0227+0+DOC+XML+V0//EN. 
212 European Commission, Press Release: ‘European Commission launches accelerated infringement 
proceedings against Hungary over the independence of its central bank and data protection author-
ities as well as over measures affecting the judiciary’, 17.1.2012, available at: http://eu-
ropa.eu/rapid/press-release_IP-12-24_en.htm.  
213 Section 2 states of the Recommendation of 27 November 2013 on the right to legal aid for suspects 
or accused persons in criminal proceedings, states that: “Decisions on whether or not to grant legal 
aid should be made promptly by an independent competent authority, within a time frame that al-
lows suspects or accused persons and requested persons to effectively and concretely prepare their 
defence”; Study for an IA on legal aid(2013), Appendices to Final Report p. 221; Hungarian Helsinki 
Committee, ‘Without Defense - Recommendations for the Reform of the Hungarian Ex Officio Ap-
pointment System in Criminal Matters’ 2007. The findings of this empirical study substantiated the 
risk that legal aid lawyers appointed by the investigating authorities lack independence.  

http://ec.europa.eu/justice/effective-justice/files/justice_scoreboard_2016_en.pdf
http://ec.europa.eu/justice/effective-justice/files/justice_scoreboard_2016_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0227+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0227+0+DOC+XML+V0//EN
http://europa.eu/rapid/press-release_IP-12-24_en.htm
http://europa.eu/rapid/press-release_IP-12-24_en.htm
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Expected impact 

legal aid which could manifest in long-lasting proceedings, more severe 
convictions as well as stress and general lack of satisfaction related to the legal 
aid provided. 

Impact on 
Fundamental 
rights 

Positive impact: none identified. 
 
No improvement as regards to the right to legal aid in the analysed Member 
States: Should this option be adopted, the rights of suspects and accused 
persons would be affected. Notably the right to fair trial (Article 6 ECHR). 

 The situation would probably remain the same in those countries where 
mechanisms to ensure that decisions on legal aid are made diligently and 
safeguards against arbitrariness already exist. However, these guarantees 
would be left to the good will of Member States which would not be 
obliged to ensure the independence and promptness of legal aid decisions 
on the basis of the existing 2013 Commission’s recommendation (not 
binding). 

 In countries such as Hungary and Bulgaria where there are already issues 
of independence of the authority granting legal aid, this option would bring 
no improvement for the equality of arms, right of access to a lawyer 
(Directive 2013/48/EU), presumption of innocence and defence rights of 
suspects/accused persons (Article 48 of the Charter). As explained above, 
in these Member States the responsibility for appointing legal aid lawyers 
and paying them rests with the investigating authorities. Should the text of 
the proposed directive be adopted as it stands, States would probably take 
no action to tackle independence issues with serious detriment to the 
rights of suspects and accused. 

 Moreover, under this option there would be no improvement to delays in 
granting legal aid. In some countries such as Italy and Spain the process of 
granting legal aid can take from a few weeks till almost two months with 
serious concerns for the rights of suspects/accused persons. 

 

Option B: Adoption of the amendment proposed by the European Parliament 
 

Expected impact 

Economic 
costs 
(quantified)  

The costs of this Option are not quantified, which is primarily due to 
methodological difficulties: independence of legal aid is a qualitative rather 
than quantitative feature. Promptness of the decisions concerning legal aid 
would facilitate the process of provision thereof; however, there is no 
indication of impact of such promptness on the overall costs of legal aid.  

Socio-
economic 
impacts (not 
quantified) 

This amendment would be likely to lead to improvements in relation to the 
quality of the legal aid provided in these Member States which are currently 
lagging behind in terms of promptness of the decisions on legal aid taken and 
independency of the managing institutions. The benefits for the defendants 
would manifest in more streamlined proceedings, less time lost and less 
stress. Legal aid would become more effective and more satisfying. 

Impact on 
Fundamental 
rights 

Negative impact: none identified. 
 
Positive impact: This option would have a highly positive impact on the rights 
of suspects/accused. Legal aid decisions and the appointment of lawyers would 
be made by an authority independent from those conducting the investigation 
and with an interest in the outcome of the case. In particular: 
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 The impact would be particularly positive in those countries such as 
Bulgaria and Hungary where the independence of the authority in charge 
of granting legal aid is under threat. Should this option be adopted, 
investigation authorities would not be free to grant legal aid and/or 
appoint lawyers at their discretion. An independent body would supervise 
their decisions or take the decision in their place. This would strengthen 
the rights of suspects and accused persons notably the equality of arms, 
right of access to a lawyer (Directive 2013/48/EU), presumption of 
innocence and defence rights of suspects/accused (Article 48 of the 
Charter) as well as the right to fair trial (Article 6 ECHR). Independent legal 
aid lawyers would contribute to the fairness of judicial proceedings. 
Moreover, due to a better separation of roles between lawyers, on the one 
part, and the police and the prosecutor on the other part, the separation 
of powers would be enhanced. Overall, the situation of the rule of law 
would improve. This would contribute, at least in part, to addressing the 
concerns regarding the situation of the judiciary in Hungary and Bulgaria 
raised by the EU institutions.  

 This option would also benefit the rights of suspects/accused persons in 
those Member States where safeguards against the arbitrariness of 
decisions granting legal aid are already in place. In fact, minimum 
standards in this area would ensure that the rights of suspects/ accused 
persons would enjoy the same guarantees across the EU. A positive 
example in this regard is provided by the French system, where the 
authority granting legal aid includes a magistrate, a member of the general 
public, a member of the local bar and additional representatives. If the 
request for legal aid is denied, the decision can be appealed to the 
appropriate authority. The ECtHR has found that this system guaranteed a 
good level of legal aid214. 

 Under this option, the promptness of the decision granting legal aid would 
also be improved. In countries such as Italy and Spain where the process of 
granting the decision can take from a few weeks to 30-40 days, this would 
ensure the swiftness of the procedure215.  

 Finally, under this option Member States would also be required to 
guarantee that decisions on the assignment of lawyers are made 
independently, diligently and promptly by a competent authority. In 
Member States such as Bulgaria where the authority granting legal aid is 
different from the one appointing a lawyer216, this would mean that the 
same standards would apply to both authorities.  

 

                                                 
214 ECtHR, Del Sol v. France, judgement of 26 February 2002, application n. 46800/99. Although the 
case concerned a civil law dispute the findings are applicable also to criminal proceedings since the 
mechanism for granting legal aid is the same.  
215 According to Italian stakeholders the process of granting the decision on legal aid lasts on average: 
20-40 days (with a huge difference from court to court). The Spanish stakeholders referred to the 
following periods: between 15 and maximum 45 days  
216 See Table 6 in Annex II. 
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2.4.4. Comparative Assessment of the options  

Objectives/ 
impacts 

Option  A 
 Baseline– adoption of the 
text of the proposed 
directive  

Option  B 
Amendment 41 is adopted 

Economic 
costs 
(quantified) 

EUR 52.2 – 81.5 million not quantified 

Socio-
economic 
impacts (not 
quantified) 

Positive impact: none 
Negative impact: medium 

Positive impact: medium 
Negative impact: low/medium 

Impact on 
Fundamental 
rights 

Positive impact: none. 
No improvement 

Positive impact: high. 
Negative impact: none. 

 

 

2.5. Amendment 42, Article 5, paragraph 2 

Paragraph 2 of this amendment aims to extend the scope of the right to legal aid from the issuing 
Member State to any Member State where evidence-gathering or other investigative acts are being 
carried out. 

 

2.5.1. European and national framework 

The rights and guarantees provided by Article 6 ECHR do not apply to the EAW 
proceedings. However, these proceedings are covered by the Charter of Fundamental 
Rights, including Article 47(3) according to which: ‘Legal aid shall be made available to 
those who lack sufficient resources insofar as such aid is necessary to ensure effective 
access to justice.’ 
 
The EAW Framework Decision217 makes reference to the right to legal representation in the 
state of execution. No reference is made to legal representation in the issuing State. 
Conversely, Directive 2013/48/EU provides a right of access to a lawyer in both the 
executing and the issuing Member State (right to dual representation). However, legal aid 
is not mentioned in the Directive. 
 
Moreover, although the EAW Framework Decision does not list human rights’ violations 
among mandatory or discretionary grounds of refusal of executing an arrest warrant, the 
European Court of Justice in its recent judgment218 emphasised that the courts of both the 
executing and issuing States must comply with human rights in EAW proceedings. 
According to the same judgment, the authorities of both the executing and issuing States 
are required to cooperate and exchange information when there is a risk of inhuman or 
degrading treatment of the requested person219. Granting legal aid in both the executing 

and issuing States is a prerequisite for the full exercise of human rights by the defendant. 

 

                                                 
217 Article 11 Council Framework Decision of 13 June 2002 on the EAW. 
218 ECJ, Joined Cases C-404/15, C-659/15 PPU, Aranyosi and Căldăraru [2016] ECLI:EU:C:2016:198.  
219 Paragraph 104 of Joined Cases C-404/15, C-659/15 PPU. 
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Legal aid in the issuing State is also a crucial factor in challenging the proportionality of 
mutual recognition requests220. This is particularly important given that the confidence in 
the application of the EAW has been undermined by the systematic issue of EAWs for 
minor offences221. Furthermore, legal aid in the issuing State can increase the chances of 
finding alternative solutions with judicial authorities leading to a withdrawal of the 
warrant. This can save resources which would have been wasted in unnecessary 
extradition hearings and pretrial detention. Evidence shows that, following extradition, 
people are spending unacceptable periods of time in pre-trial detention222.  
 
At present the right to legal aid of requested persons in the executing state is recognised in 
all Member States. However, in practice legal aid is not always available in these 
countries223. Similarly, all the ten Member States, apart from France, Germany, the United 
Kingdom (England and Wales only), provide legal aid when the country acts as an issuing 
state224. Conversely, no Member State provides legal aid as a third Member State where 
evidence gathering takes place. The unavailability of legal aid in the issuing and the 
executing state can prejudice the rights of the requested person in extradition proceedings 
and undermine the mutual trust necessary for the smooth working of the EAWs. These 
proceedings can be effective only if speedy procedures, based on a mutual trust between 
Member States’ legal systems, are in place.  
 

2.5.2. Overview of all options 

Option A   Baseline– adoption of the text of the proposed directive.  
This option foresees the provision of legal aid in both the executing and issuing 
Member States subject to a means or merits tests according to the eligibility 
criteria of the Member State in question. The option does not foresee legal aid in 
a third Member State where evidence-gathering or other investigative acts are 
being carried out. 

                                                 
220 Article 2(1) of the EAW Framework Decision states: “A European arrest warrant may be issued 
for acts punishable by the law of the issuing Member State by a custodial sentence or a detention 
order for a maximum period of at least 12 months or, where a sentence has been passed or a detention 
order has been made, for sentences of at least four months”; Council of the European Union, Revised 
version of the European handbook on how to issue a European Arrest Warrant, 17195/1/10 REV 1, 
17 December 2010, available at: http://register.consilium.eu-
ropa.eu/doc/srv?l=en&f=ST%2017195%202010%20REV%201.  
221 European Commission, Report from the Commission to the European Parliament and the Council, 
On the implementation since 2007 of the Council Framework Decision of 13 June 2002 on the Euro-
pean arrest warrant and the surrender procedures between Member States, COM(2011) 175 final, 
11.4.2011, available at: http://ec.europa.eu/justice/criminal/files/eaw_implementation_re-
port_2011_en.pdf. 
222 European Parliament, Revising the European Arrest Warrant, PE 510.979, 2014, available at: 
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/510979/IPOL-
JOIN_ET(2013)510979_EN.pdf. 
223 Persons sought under EAWs are not being provided with legal representation in the issuing State 
as well as the executing State despite the existence of legal requirements. See Fair Trials International, 
‘Report on the European Arrest Warrant seven years on – the case for reform’, May 2011; , Study for 
an IA on legal aid, p. 51. 
224 Morgan, C. ‘Legal aid in criminal proceedings in the EU, April 2012. At EU level, the following 
countries do not provide legal aid when the country acts as an issuing state: Cyprus, Estonia, France, 
Germany, Greece, Ireland, Lithuania, the Netherlands, the United Kingdom (England and Wales 
only) and Sweden. While official sources for Austria and Hungary claimed that legal aid was pro-
vided to requested persons when they are the issuing Member State, stakeholders consulted for this 
study had doubts as to whether this right exists in practice. 

http://register.consilium.europa.eu/doc/srv?l=en&f=ST%2017195%202010%20REV%201
http://register.consilium.europa.eu/doc/srv?l=en&f=ST%2017195%202010%20REV%201
http://ec.europa.eu/justice/criminal/files/eaw_implementation_report_2011_en.pdf
http://ec.europa.eu/justice/criminal/files/eaw_implementation_report_2011_en.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/510979/IPOL-JOIN_ET(2013)510979_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/510979/IPOL-JOIN_ET(2013)510979_EN.pdf
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Option B  B.1 Setting an obligation on the issuing Member State to ensure that provisional 
legal aid is provided in the issuing state, and ordinary legal aid under conditions, 
as suggested by the European Parliament amendment. 
 
B.2 Setting an obligation on a third Member State where evidence-gathering or 
other investigative acts are being carried out to provide legal aid, as suggested by 
the European Parliament amendment. 

Option C  Setting no obligation on the issuing Member State to ensure legal aid to 
requested persons, as suggested by Council in its General Approach. 

 

2.5.3. Analysis of Impacts under the different options  

Option A: Baseline– adoption of the text of the proposed directive.  This option foresees the 
provision of legal aid in both the executing and issuing Member States subject to a means 
or merits tests according to the eligibility criteria of the Member State in question. 

Expected impact 

Economic 
costs 
(quantified
)  

The total cost to Member State attributable to article 5 of the Directive – without 
the Parliament’s amendment 42 – is the sum of the costs in executing and issuing 
Member States. This cost has been estimated in the range of EUR 0.13 – 0.58 
million. 
 
Cost of legal aid in executing Member States 
 
Desk research and consultations with stakeholders revealed that legal aid is 
provided to requested persons in all Member States across the EU when they act 
as the executing Member State in EAW proceedings – at least to some extent.  
 
Thus the extra cost to Member States attributable to the Directive is null under 
the scenario where eligibility for legal aid remains at current levels. However, the 
share of cases receiving legal aid may well be found to be excessively low in a 
number of Member States and the introduction of the Directive is expected to 
lead to improvements due to enforcement. In order to reflect the general 
hypothetical changes that may come about from the adoption of the Directive as 
is – i.e. the amendments proposed by the European Parliament are not passed – 
two minimum thresholds for the share of cases, set at 15% and 20% respectively, 
are applied in the calculations. 
 
The cost in € of providing legal aid in executing Member States, according to these 
assumptions, is as follows: 
 

  Extra cost given current 
share 

Extra 
cost 
given 
15% 
thresho
ld 

Extra 
cost 
given 
20% 
thresho
ld 

Legal aid in executing Member 
States 

0 154 110 413 092 

 
Cost of legal aid in issuing Member States 
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Expected impact 

The estimates for the cost of legal aid in the issuing Member State largely follow 
the assumptions of the Commission’s IA – i.e. the cost is borne by the issuing 
Member State, it covers only the limited role in which the appointed lawyer in the 
issuing Member State might assist the lawyer in the executing Member State, and 
the cost per case is equivalent to the cost per case of providing provisional legal 
aid.  
 
The assumption that no issuing Member State currently provides legal aid for a 
lawyer to assist the lawyer in the executing Member State in EAW proceedings is 
not entirely retained – indeed, desk research and stakeholder consultations have 
indicated that not all Member States currently provide legal aid for this purpose 
when they are the issuing Member States. Thus only 16 Member States see no 
extra cost of this provision under the scenario where the number of cases 
receiving legal aid in the issuing Member State for the purpose of assisting the 
lawyer in the executing Member State is equal to the share of suspects and 
accused persons currently receiving legal aid in the issuing Member State. The 
assumption that the cost per case to issuing Member State is equivalent to the 
cost of provisional legal aid – identical to the assumption made in the 
Commission’s IA – is in line with responses provided by stakeholders in 
consultations with regard to the magnitude of costs per case of such legal aid. 
 
Again, it is assumed that the share of cases receiving legal aid may be found to be 
excessively low in a number of Member States. In order to reflect the general 
hypothetical changes that are expected to happen as a result of the adoption of 
the Directive as is – i.e. the amendments proposed by the European Parliament 
are not passed – two minimum thresholds for the share of cases, set at 15% and 
20% respectively, are applied in the calculations. 
 
The cost in euros of providing legal aid in the issuing Member State for the 
purpose of EAW proceedings taking place in the executing Member State, 
according to these assumptions, is as follows: 
 

  
Extra cost given 
current share 

Extra cost given 
15% threshold 

Extra cost given 
20% threshold 

Legal aid in 
issuing Member 
States 133 960 151 069 170 403 

 

Socio-
economic 
impacts 
(not 
quantified) 

In 10 Member States – i.e. Cyprus, England and Wales, Estonia, France, Germany, 
Greece, Ireland, Lithuania, the Netherlands and Sweden – legal aid is not provided 
to requested persons in the issuing Member State. According to official sources, 
in two additional Member States – i.e. Austria and Hungary – legal aid is available 
to requested persons when Austria or Hungary are the issuing Member State. 
However, stakeholders have indicated that this is not the case in practice, and 
both are treated in the economic analysis above as Member States where legal 
aid is not available to requested persons when they are the issuing Member State. 
This lack of legal aid results in unequal treatment of the requested persons in 
various Member States and negative impacts for the requested persons 
originating from these Member States which do not grant legal aid while acting 
as issuing Member States. The requested persons may not receive adequate 
assistance, furthermore, the proceedings in the executing Member State may 
take longer and be less effective. 
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Expected impact 

Impact on 
Fundamen
tal rights 

Positive impact: Evidence shows that persons sought under EAWs have 
insufficient possibilities to access legal aid in extradition proceedings in the 
EU225. At present, all the analysed countries, with the exception of the United 
Kingdom (England and Wales only), France and Germany, provide legal aid to 
requested persons when they act as the issuing state226. However, legal aid in the 
issuing state is not always available in practice227. The lack of legal aid in the 
issuing state hampers the exercise of the right to dual representation enshrined 
in Directive 2013/48/EU. This right will not be effective and available to everyone 
unless legal aid is provided.  
 
Should this option be adopted it would require a change in the legal aid system 
of the countries where such a right exists only in the executing state, such as the 
United Kingdom (England and Wales only), France and Germany. As a result of 
this change, the rights of requested persons would be better safeguarded.  
 
In particular, under this option the current situation would significantly improve 
by ensuring both provisional and ordinary legal aid in the executing Member State 
and ordinary legal aid in the issuing state. The effectiveness of the right to dual 
representation (Directive 2013/48/EU) would, thus, be better guaranteed. The 
lawyer in the State of execution would rely on the assistance of the lawyer in the 
issuing State. This assistance would enable him/her to: 
 

 Establish the circumstances of the EAW 

 Determine whether the EAW was issued for prosecution or mere 
investigation purposes. The latter would amount to an improper use of the 
EAW. Better understanding would also help to prevent unnecessary 
challenges to the EAW.   
 

Ensuring dual representation, particularly when funded by legal aid, would have 
cost implications. However, these costs would be offset by a range of positive 
impacts for the whole justice system. Effective and timely communication 
between defence practitioners in both issuing and executing States would result 
in the following situation:  
 

 Requested persons could be more inclined to consent to surrender if they 
were confident that certain arrangements had been made by lawyers acting 
for them in the issuing State. As a result, appeals again extradition would 
drop. 

 The likelihood of inappropriate or erroneous EAW requests would be 
reduced. 
 

In conclusion, this option would benefit the justice system. It would enhance 
mutual trust among Member States and ensure the smooth working of the whole 
EAW system. 
 
Negative impact:  

                                                 
225  Study for an IA on legal aid, p. 51; Information confirmed through experts’ interviews. 
226 Morgan, C. ‘Legal aid in criminal proceedings in the EU, April 2012.  
227 The stakeholders consulted for the current study had doubts as to whether this right exists in 
practice. 
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Expected impact 

 
The granting of ordinary legal aid subject to the means/merits tests would reduce 
the number of requested persons with access to legal aid. Notably, it would 
deprive indigent persons and those whose cases do not pass the ‘merits’ test of 
the concrete possibility to access a lawyer in both the executing and issuing state. 
Since EAW proceedings concern serious crimes, it is unlikely that the assistance 
of a lawyer in the issuing state would be 'unnecessary'. As a result, the right to 
liberty (Article 6 of the Charter), the right to fair trial and presumption of 
innocence (Article 47 and 48 of the Charter) of the requested persons, who do 
not pass the means/merits tests, would be hindered. 

 
Option B:  
B.1 Setting an obligation on the issuing Member State to ensure that provisional legal 
aid is provided in the issuing state, and ordinary legal aid under conditions, as 
suggested by the European Parliament amendment. 
B.2 Setting an obligation on a third Member State where evidence-gathering or other 
investigative acts are being carried out to provide legal aid, as suggested by the 
European Parliament amendment. 
 

Expected impact 

Economic 
costs 
(quantified)  

The total cost to Member State attributable to article 5 of the Directive – as 
amended by the Parliament’s amendment 42 – is the sum of the costs in 
executing, issuing and evidence-gathering Member State. This cost has been 
estimated in the range of EUR 0.63 – 1.34 million. 
 
B.1 Setting an obligation on the issuing Member State to ensure that 
provisional legal aid is provided in the issuing state, and ordinary legal aid 
under conditions, as suggested by the European Parliament amendment. 
 
Given that current data does not permit distinguishing between ordinary and 
provisional legal aid, and given that it is unclear at this stage how Member States 
would implement a system for granting legal aid for the purpose of EAW 
proceedings when they are the issuing Member State 228, the cost of providing 
legal aid in the issuing Member State is modeled here similarly to option A. In 
other words, the cost of providing legal aid in the issuing Member State is 
assumed to be equal to the cost of provisional legal aid in ordinary proceedings. 
In order to reflect the unconditional granting of provisional legal aid distinctive 
to amendment 42, the minimum share of cases to which legal aid would be 
granted in the issuing Member State is assumed to be 42%. This assumption is 
derived from an equivalent assumption in the Commission’s IA, according to 
which not all suspects and accused persons who are offered provisional legal aid 
end up accepting it – some may wish to appoint their own lawyer, for instance. 
In the case of requested persons in EAW proceedings, an additional variable 
consists in the fact that not all proceedings will necessarily require the 
appointment of a lawyer in the issuing Member State, as some cases are likely 
to be more straightforward than others. Thus the 42% assumption can be 

                                                 
228 i.e. it is not known whether any or all Member State would necessarily hold hearings as part of 
the decision to grant legal aid when they are the issuing Member State, delaying the decision for a 
significant amount of time, such that the distinction becomes necessary. 
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Expected impact 

thought as an upper bound on the provision of legal aid in issuing Member State 
for the purpose of legal aid proceedings.  
 
Some stakeholder responses as well as reports229 stress the fact that appointing 
a lawyer in the issuing Member State for the purpose of assisting in the EAW 
proceedings could potentially lead to significant cost savings with regard to legal 
aid in the executing Member State, as well as, to some extent, continuing 
proceedings in the issuing Member State230. As there is no data regarding the 
extent to which the possibility of appointing a legal aid lawyer in the issuing 
Member State is currently used, much less the latter’s rate of success in avoiding 
wrongful surrender, these direct, tangible cost savings were not assessed 
quantitatively.  
 
However, the costs associated with EAW cases are estimated to be quite high. 
A simple extrapolation from the previously cited report231 on legal aid 
procedures, puts the annual cost attributable to EAW proceedings – including 
both EAWs issued but not executed and executed as well – in the range of EUR 
44.7 million. Using data from the same report on the average monthly cost of 
pre-trial detention across the EU and its average length in months, estimated 
respectively at EUR 3,076 and EUR 5.5, one can arrive at an estimate of the 
average cost to the issuing Member State of keeping suspects and accused 
persons imprisoned. Assuming that all surrendered requested persons232 are 
kept in prison once extradited – a reasonable assumption given that most EAW 
cases that lead to surrender are either serious crimes, or wrongly thought to be 
– and given the estimates above, the total cost to Member States of keeping 
suspects arrested under an EAW in prison ranges between EUR 66.6 and 124.5 
million per year. Thus any measure to reduce wrongful surrender could result in 
potentially significant cost savings. 
 
More importantly, avoiding wrongful surrender would help reduce the 
significant human costs of wrongful surrender. Indeed, while the assessment of 
these costs is seen as being subjective by some233 - and, in any case, quite 
impractical – it is generally accepted that wrongful surrender, which can lead to 
prolonged detention, has a very high human cost on suspects and accused 
persons as well as their families.  
 
Given the assumptions stated above, the estimated extra cost of the measure 
calling for legal aid in the issuing Member State under Article 5(2) of the 
proposed directive, as amended by the Parliament, is as follows: 
 
  Extra cost of the measure given legal aid 

granted to 42% of cases 

Legal aid in issuing Member State 326 629 

 

                                                 
229 European Parliament, Revising the European Arrest Warrant, 2014. 
230 For instance, when the lawyer in the issuing Member State is able to have the EAW proceedings 
dismissed entirely on the basis that the EAW was wrongly issued. 
231 European Parliament, Revising the European Arrest Warrant, 2014. 
232 Data compiled from latest available statistics in annual reports available online at 
https://www.ejn-crimjust.europa.eu/ejn/libcategories.aspx?Id=14, last retrieved June 7, 2016 
233 European Parliament, Revising the European Arrest Warrant, 2014. 

https://www.ejn-crimjust.europa.eu/ejn/libcategories.aspx?Id=14
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Expected impact 

B.2 Setting an obligation on a third Member State where evidence-gathering 
or other investigative acts are being carried out to provide legal aid, as 
suggested by the European Parliament amendment. 
 
This option would set an obligation on the issuing Member State to provide legal 
aid in a third-party Member State to cover evidence-gathering or other 
investigating acts being carried out in that Member State, for the duration of 
EAW proceedings in the executing Member State – as envisaged by paragraph 2 
of article 5 of the Directive as amended by the Parliament. 
 
In order to assess such costs, an estimated cost per case was derived from 
stakeholder consultations. This cost per case was then adjusted on a per-
Member State basis given the difference in hourly lawyer fees across the EU. 
Given the lack of data on evidence-gathering and other investigative acts in 
third-party Member State in EAW proceedings, the premise of the calculations 
supposes that evidence-gathering and other investigative acts would occur in 
each Member State proportionate to the ratio of their population with respect 
to the population of the EU.  
 
The calculations estimate the costs for evidence-gathering and other 
investigative acts occurring in each Member State, yielding a total that is 
relevant EU-wide. 
 
As the provision of legal aid for evidence-gathering and other investigative acts 
would be subject to eligibility criteria, and furthermore, as not all EAW 
proceedings would necessarily involve such services, two scenarios for the 
average share of cases where a legal aid lawyer would be appointed in a third-
party Member State were applied – namely one where 5% of cases would 
require appointing a legal aid lawyer for the purpose of covering evidence-
gathering and investigative acts, and a second where this share would be 10%.  
 
The cost in euros of providing legal aid in third-party Member State where 
evidence-gathering and other investigative acts would take place, according to 
the assumptions discussed above, is as follows: 
 
  Extra cost given 5% 

threshold 
Extra cost given 10% 
threshold 

Legal aid for evidence-
gathering 

304 337 606 689 

 
Cost of legal aid in executing Member States 
The cost in euros of providing legal aid in executing Member State, according to 
the assumptions discussed in corresponding paragraphs of option A, is as 
follows: 
 
  Extra cost given 

current share 
Extra cost given 15% 
threshold 

Extra cost given 20% 
threshold 

Legal aid in 
executing 
Member States  

0 154 110 413 092 

 



Impact assessment of substantial amendments 

PE 581.410 70 

Expected impact 

The extra cost attributable solely to the evidence-gathering provisions of 
amendment 42 is in the range of EUR 0.30-0.61 million. 

Socio-
economic 
impacts  

B. 1 Setting an obligation on the issuing Member State to ensure that 
provisional legal aid is provided in the issuing state, and ordinary legal aid 
under conditions, as suggested by the European Parliament amendment. 
Stakeholder consultations indicate that in many Member States, EAW 
proceedings are generally quite speedy. In executing Member States, the 
decision to appoint a legal aid lawyer appears to be usually taken before police 
interrogation can take place. While information on the appointment of lawyers 
in the issuing Member State to assist proceedings in the executing Member 
State is harder to come by, it is assumed that this would be the case in the issuing 
Member State as well.   
 
Thus the evidence points to the fact that provisional legal aid would be generally 
quite limited, and it can be safely assumed that the overwhelming majority of 
costs estimated in option A correspond to ordinary legal aid. Stakeholder 
consultations have revealed that the appointment of legal aid lawyers in EAW 
proceedings do not always fall under the same system as legal aid for domestic 
criminal cases. Therefore, devising conditions such as means/merits test 
specifically for the EAW could be an option to consider. 
 
B.2 Setting an obligation on a third Member State where evidence-gathering 
or other investigative acts are being carried out to provide legal aid, as 
suggested by the European Parliament amendment. 
 
Setting an obligation on a third Member State where evidence-gathering or 
other investigative acts are being carried out to provide legal aid would help to 
streamline the proceedings related to the requested person, increasing their 
effectiveness and efficiency. This would potentially lead to cost savings for the 
executing Member States. 

Impact on 
Fundamenta
l rights 

B.1 Setting an obligation on the issuing Member State to ensure that 
provisional legal aid is provided in the issuing state, and ordinary legal aid 
under conditions, as suggested by the European Parliament amendment. 
 
Positive impact: Ensuring practical access to legally-aided services at the 
requested person’s very first contact with authorities is essential in EAWs, 
considering that these tend to be speedy proceedings. In addition to provisional 
legal aid, ordinary legal aid in the issuing state would be provided. 
 
This option would benefit the defence and fair trial rights of requested persons 
by making access to a lawyer effective, not only at an early stage of the 
proceeding, but throughout its entire length. In particular, the right to liberty 
(Article 6 of the Charter), the rights to fair trial and presumption of innocence 
(Article 47 and 48 of the Charter) of the requested persons would be better 
guaranteed. 
 
As explained above, the role of the lawyer in the issuing Member State is 
essential in providing information on the circumstances of the case to the lawyer 
of the executing State. On the basis of this information, the lawyer of the latter 
may resist EAW proceedings which are unfounded.  
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Expected impact 

Moreover, the provision of legal aid in the issuing state could result in a decrease 
of the number of surrenders thanks to the arrangements made by the lawyer of 
the issuing state. The lawyer in the issuing state would, in fact, be in a better 
position than the lawyer of the executing state to find alternative solutions with 
judicial authorities leading to a withdrawal of the warrant. This would save 
resources which would have been wasted in unnecessary extradition hearings 
and pretrial detention. Evidence shows that following extradition, people are 
spending unacceptable periods of time in pre-trial detention234. The lawyer in 
the issuing state would also be able to: seek further information and guarantees 
where evidence has been adduced of a serious risk of infringement of 
fundamental rights; raise bars to extradition, such as double jeopardy, pre-
surrender; delay the surrender and request that the requested person be heard 
via video-conference. 
 
The positive impact for the rights of requested persons would concern the 
United Kingdom (England and Wales only), France and Germany (where legal aid 
is provided only in the executing state235. For the remaining Member States 
which foresee both provisional and ordinary legal aid in the issuing Member 
State the situation would remain the same. 
 
Negative impact: none identified. 
 
B.2 Setting an obligation on a third Member State where evidence-gathering 
or other investigative acts are being carried out to provide legal aid, as 
suggested by the European Parliament amendment. 
 
Positive impact: Evidence shows that it can be difficult for a lawyer in the 
executing State to gather reliable evidence in other countries, particularly within 
the strict deadlines of the EAW system236. Effective and timely communication 
between defence practitioners in the executing State and the State where 
investigative acts are performed would prevent the need for evidence requests 
being made. 
 
This option would benefit the rights of requested persons including the right to 
liberty (Article 6 of the Charter), the presumption of innocence (Article 48 of the 
Charter) and defence rights (Article 47 of the Charter). Legal aid would enable 
the requested person to access a lawyer at a crucial stage of the proceeding. The 
participation of a lawyer in investigating procedures and gathering of evidence 
would ensure the quality and admissibility of evidence in subsequent 
proceedings. The ECtHR has stressed in numerous judgments that a conviction 
based on tainted evidence impairs the right to a fair hearing notwithstanding 
the fact that the accused person and his defence counsel have had the 
opportunity to challenge this evidence in subsequent trial hearings237. 
 

                                                 
234 European Parliament, Revising the European Arrest Warrant, 2014. 
235 Morgan, C. ‘Legal aid in criminal proceedings in the EU, April 2012.  
236 Fair Trials International, ‘Report on the European Arrest Warrant seven years on – the case for 
reform’, May 2011. 
237 ECtHR, Case 4429/09, Šebalj v Croatia (judgment 28 June 2011), paras 261 and following. 
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Expected impact 

This positive impact would concern the majority of the analysed countries where 
no legal aid is foreseen in a third Member State.  
 
Negative impact: none identified. 

 
Option C: Setting no obligation on the issuing Member State to ensure legal aid to 
requested persons, as suggested by Council in its General Approach  
 

Expected impact 

Economic 
costs 
(quantified
)  

Option C gives the cost of providing legal aid to requested persons in EAW 
proceedings in the executing Member State, under a scenario where the 
obligation for issuing Member States to provide legal aid for the purpose of 
assisting the lawyer in the executing Member State for the duration of the EAW 
proceedings is rolled back.  
 
The assumptions and calculations for this option are thus exactly the same as 
those giving the cost of legal aid in executing Member States in option A, and the 
discussion in the corresponding paragraphs applies here as well. Rolling back the 
provision calling for legal aid in issuing Member States implies a loss of the 
hypothetical cost savings attributable to more efficient proceedings – this loss is 
not modeled quantitatively, but is expected by some stakeholders to be 
significant. 
 
Cost of legal aid in executing Member State 
The cost in € of providing legal aid in executing Member State, according to the 
assumptions discussed in corresponding paragraphs of option A, is as follows: 
 

  Extra cost given current 
share 

Extra 
cost 
given 
15% 
thresho
ld 

Extra 
cost 
given 
20% 
thresho
ld 

Legal aid in executing Member 
State 

0 154 110 413 092 

 
Total cost attributable to article 5 of the Directive 
The total cost to Member State attributable to article 5 of the Directive – without 
the Parliament’s amendment 42 and without legal aid in issuing Member State – 
is in the range of EUR 0.15 – 0.41 million. 

Socio-
economic 
impacts 
(not 
quantified) 

According to the opinion expressed by one of the stakeholders, having a lawyer 
in the issuing Member State being able to clarify points of law in that Member 
State would inform the proceedings in the executing Member State, helping to 
make them more efficient238.  

Impact on 
Fundamen
tal rights 

Positive impact: none identified. 
 

                                                 
238 Opinion expressed by a stakeholder from England and Wales reported in a focus group report for 
this Member State; Study for an IA on legal aid, Appendices to Final Report. 
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Expected impact 

Negative impact: This option would severely affect the rights of requested 
persons in EAW proceedings. Requested persons who cannot afford to pay 
lawyers’ fees would be unable to access legal representation in the issuing 
Member State. This option would hamper the effectiveness of Directive 
2013/48/EU which provides for the right to dual representation in both States.  
 
As explained above, the role of the lawyer in the issuing State is essential in 
providing information on the circumstances of the case to the lawyer of the 
executing State. However, with no guarantee of legal representation in the 
issuing State, the collaboration between the lawyer of the issuing Member State 
and the lawyer of the executing Member State may not be possible. 
 
The absence of legal aid and, as a result, the limited access to legal representation 
in the issuing State would result in the following issues: 
 

 The lawyer in the executing Member State would be unable to ascertain if 
the correct procedure was followed and whether there are grounds to refuse 
the EAW according to Articles 3 and 4 of the Framework Decision 239.  

 The requested person would be represented at the extradition hearing by a 
lawyer who is not familiar with the law and practice of the issuing State. This 
would make it more difficult to obtain information on the circumstances of 
the case, as this information can only be obtained by a lawyer in the issuing 
jurisdiction240.  

 The requested person would lack important knowledge about the contents 
of the prosecution case file. Without this information, he/she could be 
unable to raise bars to extradition, such as double jeopardy, pre-surrender.  

 The requested person could be unrepresented at important pre-trial 
hearings taking place in the issuing State. 
 

Should this option be adopted, the situation would remain the same in the United 
Kingdom (England and Wales only), Germany and France241, where no legal aid in 
the issuing state is provided.  

 

2.5.4. Comparative overview of all options 

Objectives/ 
impacts 

Option  A 
 Baseline– 
adoption 
of the text 
of the 
proposed 
directive  

Option  B 
 
B.1 Setting an obligation on the 
issuing Member State to ensure 
that provisional legal aid is 
provided in the issuing state, and 
ordinary legal aid under 
conditions, as suggested by the 
European Parliament 
amendment 

Option C 
Setting no obligation on the 
issuing Member State to 
ensure legal aid to 
requested persons, as 
suggested by Council in its 
General Approach 

                                                 
239 Council Framework Decision on the EAW. 
240 Fair Trials International, ‘Report on the European Arrest Warrant seven years on – the case for 
reform’. 
241 Morgan, C. ‘Legal aid in criminal proceedings in the EU, April 2012. 



Impact assessment of substantial amendments 

PE 581.410 74 

B.2 Setting an obligation on the 
issuing Member State and on a 
third Member State where 
evidence-gathering or other 
investigative acts are being 
carried out to provide legal aid, as 
suggested by the European 
Parliament amendment 

Economic 
costs 
(quantified) 

€0.13-0.58 
million 

B.1 Not quantified 
 
B.2 EUR 0.63-1.34 million 

EUR 0–0.41 million 

Socio-
economic 
impacts (not 
quantified) 

Positive 
impact: 
medium 
 
Negative 
impact: 
medium 

B.1  
Positive impact: medium 
 
Negative impact: medium 
B. 2 
Positive impact: high 
 
Negative impact: low 

Positive impact: none 
 
Negative impact: medium 

Impact on 
Fundamental 
rights 

Positive 
impact: 
high. 
 
Negative 
impact: 
medium. 

B.1 Positive impact: high 
Negative impact: none 
 
B.2 Positive impact: high. 
Negative impact: none. 

Positive impact: none. 
 
Negative impact: high. 

 

 

2.6. Amendment 43, Article 5 paragraph 2 b 

The quality of legal aid differs from Member State to Member State. This new article creates an 
obligation to put in place systems ensuring the quality of legal aid and the independence of and 
training for legal aid lawyers. 

 

2.6.1. European and national framework 

According to Section 3 of the 2013 Commission recommendation242, Member States should 
establish effective systems for the quality assurance of legal aid lawyers. To this end, 
accreditation schemes for legal aid lawyers should be put in place, together with provision 
for education and continuous professional training to ensure that lawyers possess 
sufficient knowledge, skills and experience to provide effective criminal defence 
representation. Moreover, defence lawyers, prosecutors, judges and staff on legal aid 
boards should receive appropriate training. In line with this, Principle 12 of the UN 
Principles and Guidelines provides that ‘States should ensure that legal aid providers are 
able to carry out their work effectively, freely and independently’243. 
 
In practice the quality of legal aid differs across the analysed countries. In particular, the 
independence of legal aid lawyers is compromised in some Member States such as 

                                                 
242 European Commission, ‘Recommendation of 27 November 2013 on the right to legal aid for sus-
pects or accused persons in criminal proceedings’. 
243 United Nations Principles and Guidelines on Access to Legal Aid in criminal Justice Systems, 2013. 
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Hungary where the police are responsible for the appointment of lawyers244. Under such 
circumstances the quality of the defence might be limited as the lawyers may be less willing 
to fight for their clients’ rights given that they are dependent upon the police for future 
appointments. Moreover, only some Member States such as Belgium, the United Kingdom 
(England and Wales only), France, Italy and Spain have an accreditation system. In 
particular, in Belgium245 lawyers have to be registered on a special list for legal aid lawyers. 
This list specifies the specialisation of the lawyers for which they have to justify or for 
which they have to follow some training. In the United Kingdom (England and Wales 
only)246 the Solicitors Regulation Authority (SRA) operates a range of accreditation 
schemes which recognise expertise in a particular area of law. In order to be accredited, 
lawyers must pass tests designed to assess their knowledge, skills and ability to apply those 
skills. In Italy247, lawyers on the register, which is kept by the Bar Association, must have: 
(a) an aptitude and professional experience variously of civil, criminal and other types of 
legal specialities; (b) not be under any disciplinary sanctions in the previous five years; (c) 
been registered as a lawyer for at least two years. Specialisation requirements for providing 
legal aid services are foreseen also in France248 and Spain249. 
 
Training/education for legal aid lawyers is compulsory in the majority of Member States 
except for Bulgaria, Czech Republic, and Hungary. In the United Kingdom (England and 
Wales only), France, Italy and Spain there is specific training for legal aid lawyers whereas 
in Belgium, Germany and Finland a general training is provided250. 
 

2.6.2. Overview of options 

Option A  A.1. Baseline - no provisions regarding legal aid quality are included in the 
proposed directive. 
A.2. Commission’s recommendation containing general quality provisions 

Option B  Adoption of the amendment proposed by the European Parliament 

 

2.6.3. Analysis of Impacts under the different options 

Option A:  
 
A.1. Baseline - no provisions on quality of legal aid 
 
A.2. Under this option the possibility of having Commission’s recommendation 
containing general quality provisions was also investigated. 

                                                 
244 Pardavi, M., Kádár, A., ‘The Hungarian Legal Aid System’ in PILI (Public Interest Law Institute) 

Making Legal Aid a Reality: A Resource Book for Policy Makers and Civil Society (2009);  Open 

Society Foundations (2015) - Fact Sheet, Legal Aid in Hungary. 
245 Study for an IA on legal aid, Appendices to Final Report, pp. 258-259. 
246 Spronken, T., Vermeulen, G., de Vocht, D., van Puyenbroeck, L., ‘EU Procedural Rights in Crimi-
nal Proceedings (2009), p. 332); UNODC, Handbook for policymakers and practitioners’, 2014, avail-
able at°: http://www.unodc.org/documents/justice-and-prison-reform/eBook-early_access_to_le-
gal_aid.pdf, p. 80). 
247Centre & Evaluation Services , Study for an IA on legal aid, Appendices to Final Report pp. 317-
318. 
248 ibid. 
249  ibid. 
250 Although legal requirements on training exist, in practice training practices vary across Member 
States. To give an example, in France, training is not systematic and is left to local criminal bars to 
organise (information collected through stakeholder consultation).   

http://www.unodc.org/documents/justice-and-prison-reform/eBook-early_access_to_legal_aid.pdf
http://www.unodc.org/documents/justice-and-prison-reform/eBook-early_access_to_legal_aid.pdf
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Expected impact 

Economic 

costs 

(quantified)  

 

The Commission’s IA mentions that training and accreditation systems exist in 

some of the Member States, and this has also been revealed through the 

stakeholder consultations. However, more detailed information on costs of 

such existing trainings and accreditation systems is lacking so no figures can be 

provided for the baseline scenario. Cost estimates included in the Commission’s 

IA relate to the situation where all Member States would provide adequate 

training and accreditation systems, and these estimates are used for the 

assessment of Option B.  

Socio-

economic 

impacts (not 

quantified) 

The Commission’s recommendation provides certain guidelines on legal aid; 

however, a review of the current situation reveals serious deficiencies in some 

Member States regarding the quality and independence of legal aid. Under this 

option these deficiencies are likely to persist, leading to negative impacts 

including: 

 

 Low effectiveness of legal aid provided by lawyers who are often not 

sufficiently trained and lack accreditation which would otherwise 

ensure higher standards; 

 Dissatisfaction of the defendants who receive low quality legal aid; 

 

Low quality and dissatisfaction of the defendants would likely result in creating 

a bad opinion about state-funded legal aid, which would lower the demand for 

such legal aid. Subsequently, more defendants would not use this option and 

effectively, they would not benefit from legal aid. The proceedings would likely 

be longer and the sanctions might often be more severe than in the situation if 

(good quality) legal aid would be provided. 

Impact on 

Fundamental 

rights 

A.1. Baseline - no provisions on quality of legal aid. 
 
Positive impact: none identified. 
 
No improvement: In case the amendment is not adopted and the text of the 
Directive stays as it stands, the quality of the defence offered by legal aid 
lawyers would remain poor in many Member States. Without proper training 
and accreditation requirements, the quality of lawyering would not be 
guaranteed. In particular, police station advice could be carried out by lawyers 
lacking expertise and experience as is currently the case in several 
jurisdictions251. This would undermine the effective implementation of 
Directive 2013/48/EU. This would  not improve the right to liberty (Article 6 of 
the Charter), the right to fair trial (Article 47 of the Charter, Article 6 ECHR) and 

                                                 
251 McConville, M., Hodgson, J., Custodial Legal Advice and the Right to Silence (Royal Commission on 
Criminal Justice, Great Britain, 1993); McConville, M., Hodgson, J., Bridges, L., Pavlovic, A., Standing 
Accused: The Organisation and Practices of Criminal Defence Lawyers in Britain (Clarendon Press, United 
Kingdom, 1994) was the early work on poor quality lawyering. Blackstock, J., Cape, E., Hodgson, J., 
Ogorodova, A., Spronken, T. N. B. M., Vanderhallen, M., Inside Police Custody. Training Framework on 
the Provision of Suspect’s Rights (Intersentia, Antwerp, 2014).   
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Expected impact 

the right to be presumed innocent (Article 48 of the Charter). This would 
notably be the case in Belgium, Bulgaria252 and Hungary where quality controls 
are inexistent or insufficient. Other Member States, such as the United 
Kingdom (England and Wales only) and Finland, have already established good 
mechanisms  of quality control. Therefore, the negative impact of the non-
adoption of the amendment on fundamental rights would be less significant in 
these countries. However, the systems  of all Member States present certain 
deficiencies. 
  
In particular, in the absence of any provisions in the Directive on the quality of 
legal aid: 
 

 The lack of common standards on the quality of legal aid could jeopardise 
the mutual trust between Member States.  Difficulties in the cooperation 
between States would lead to a rise in the costs and length of associated 
proceedings, affecting the right to a fair trial (Article 47 of the Charter).  

 The lack of accreditation schemes ensuring that legal aid lawyers are duly 
qualified would affect the right to liberty (Article 6 of the  Charter), the 
right to fair trial (Article 47 of the Charter, Article 6 of ECHR) and the right 
to be presumed innocent (Article 48 of the Charter). In fact, in most 
Member States a general certificate to practice law will suffice to practice 
as state-funded criminal defence lawyers. Thus, young and inexperienced 
lawyers could take on the majority of legal aid cases.  In certain Member 
States, such as France and Belgium, trainee lawyers would be obliged to 
take up legal aid cases, raising serious concerns about the quality of the 
defence provided. 

 Training requirements would remain non-existent in some Member States 
such as Bulgaria and Hungary.  

 In some Member States such as Germany, Hungary and Italy there would 
continue to be no formal supervision of legal aid lawyers. 

 The right of access to a lawyer guaranteed in Directive 2013/48/EU would 
probably remain ineffective especially at the early stages of the criminal 
proceedings. Evidence suggests that, due to the lack of effective quality 
control mechanisms, legal aid lawyers fail to participate in the proceedings 
in the investigative phase. Even if they are present, they are often badly 
prepared and fail to actively participate in the proceeding. If suspects are 
left without proper legal assistance during the first critical hours after the 
arrest, this undermines their right to a fair trial. This is clearly set out in the 
ECtHR case law following Salduz v Tukey. 
 

A.2. Commission’s recommendation containing general quality provisions 
Positive impact: In case the Commission’s recommendation is implemented, 
the impact on fundamental rights is likely to be more positive. In fact, certain 
Member States would comply with the Recommendation at least partially. 
These Member States would create or maintain accreditation systems, training 

                                                 
252 Bulgarian stakeholders stated the following: ‘There are no certain requirements for advocates to 
be registered as legal aid lawyers. There should be additional qualifications and checks of their 
knowledge for such lawyers; ‘The Legal aid bureau may check the work of a legal aid lawyer on a 
certain case but there is no mechanism for constant and regular control of the qualifications and dil-
igence of legal aid lawyers.’ 
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Expected impact 

requirements and monitoring systems which would allow the competent 
authorities to replace legal aid lawyers or require them to fulfil their 
obligations, if those lawyers fail to provide adequate legal assistance. The 
increase in quality of legal aid services would positively impact on the right to 
liberty and security (Article 6 of the Charter, Article 5 ECHR) and the right to a 
fair trial (Article 47 of the Charter, Article 6 ECHR) as well as the right to be 
presumed innocent (Article 48 of the Charter, Article 6 ECHR). 
 
No improvement: However, the impact will vary across the EU Member States 
according to the measures adopted in each State. In the absence of binding 
commitments, Member States might tend to not restrict the large discretions 
left to the Bar associations in matters such as the accreditation, monitoring and 
training of lawyers. The differences between Member States that guarantee a 
good level of legal aid quality control (the United Kingdom (England and Wales 
only), Spain and Finland) and those with poor quality controls (Belgium, 
Hungary, Bulgaria, Czech Republic, Germany, France and Italy) would probably 
remain unchanged.  

 
Option B: Adoption of the amendment proposed by the European Parliament 
 

Expected impact 

Economic costs 
(quantified)  

The Commission’s IA under the assessment of Option 3b (Directive) includes 
measures for quality improvement which consist of two types of training for 
lawyers plus accreditation and monitoring schemes: 
 

  EUR 4.6 million training 

  EUR 1.3 million accreditation and monitoring 

  EUR 7.5 million professional training 
 

Total costs of these measures have been estimated to amount to EUR 13.4 

million annually.  

 

The cost indicated above can be treated as a maximum figure which is 
calculated under the assumption that training is made available to 10% of 
the practicing lawyers. Six Member States already have training schemes in 
place (Italy, the Netherlands, Poland, Sweden, Spain and the United 
Kingdom (England and wales only)) but since it is difficult to assess to what 
extent these schemes address the need to prepare lawyers adequately, full 
costs have still been calculated for these Member States. 
 
Since all the necessary types of measures needed for ensuring the quality 
and independence seem to have been included in the Commission’s IA 
estimates and no new information on costs of training have been provided 
by the contacted stakeholders, no new calculations have been carried out in 
this impact assessment. Sound enforcement of such measures would be a 
key to success. Setting an obligation for the Member States in the Directive 
to implement such measures would definitely help to increase their 
effectiveness and quality of legal aid, which at the moment at least in some 
Member States has been assessed to be poor. 
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Expected impact 

Socio-economic 
impacts (not 
quantified) 

Implementing accreditation systems and training for lawyers would 
contribute to increasing the quality of legal aid. This would increase the 
effectiveness of legal aid and subsequently lead to higher satisfaction of the 
defendants using legal aid. Good quality legal aid would be likely to 
streamline the proceedings. While increasing the quality of legal aid would 
involve costs for Member States’ administrations, these costs would partly 
be offset with shorter proceedings and possibly also in a reduction of 
detention costs. 

Impact on 
Fundamental 
rights 

Positive impact: The right to liberty and security (Article 6 of the Charter, 
Article 5 ECHR) and the right to a fair trial (Article 47 of the Charter, Article 
6 ECHR) as well as the right to be presumed innocent (Article 48 of the 
Charter, Article 6 ECHR) would be enhanced as binding obligations on 
Member States would oblige them to establish or improve mechanisms for 
the quality control of legal aid. In particular: 
 

 This option would significantly improve mutual trust and judicial 
cooperation between Member States. Since it is likely that there would 
be fewer refusals to cooperate with other Member States, the costs and 
length of proceedings will decrease. Thus, the right to a fair trial would 
be better guaranteed.  

 The establishment in all Member States of a system for the 
accreditation of legal aid lawyers as well as education and continuous 
professional training would ensure that inexperienced lawyers and 
trainee lawyers are not assigned legal aid cases without the proper 
supervision of a qualified lawyer.  

 The quality of legal aid would be further enhanced by the obligation for 
Member States to put into place and maintain systems for the 
education and continuous professional training of legal aid lawyers.  
Countries such as Bulgaria, Hungary, and the Czech Republic would 
need to set up these forms of training while other Member States where 
training already exists but is generally addressed to all lawyers (Belgium 
and Germany) would probably need to establish courses specifically 
addressed to legal aid lawyers. Furthermore, all Member States would 
need to guarantee that they provide lawyers with sufficient knowledge 
to defend legal aid causes. Therefore, they would probably need to 
improve and broaden the scope of their already-existing training. 

 In order to ensure the quality and independence of legal aid lawyers, in 
some Member States such as Germany, Hungary253 and Italy, 
supervision of legal aid lawyers would need to be established.  All 
Member States would probably improve their monitoring mechanism 
in order to fulfil the obligations concerning the quality of legal aid 
lawyers.  

 
Overall, these mechanisms would guarantee that the provision of legally 
aided defence representation is not only theoretical and that legal aid 
lawyers actually meet their clients during the earliest stages of the 
proceedings and that they are properly qualified to defend the cases.  This 

                                                 
253 An Hungarian stakeholder stated that: “…the Hungarian ex officio appointment system of defence 
counsels suffers from severe deficiencies also with regard to the quality of the legal aid provided by 
ex officio appointed defence counsels […]”. 
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Expected impact 

would allow suspects and accused persons to benefit from the right of 
access to a lawyer and to defend their rights more effectively at both pre-
trial stages and trial stages. Thus, the national legal aid systems would better 
comply with the requirements established by the ECtHR’s case-law which 
establish that publicly-funded lawyers must offer ‘effective assistance’. 

 

2.6.4. Comparative Assessment of all options  

Objectives/ impacts Option    A 

A.1. No amendment is 
adopted. 
A.2. Commission’s 
recommendation containing 
general quality provisions 

Option    B 

Adoption of the amendment 

 

Economic costs (quantified) Not quantified EUR 13.4 million (maximum) 

Socio-economic impacts (not 

quantified) 
A.1.  
Positive impact: none 
 
Negative impact: medium 
 
A.2.  
Positive impact: low 
 
Negative impact: medium 

Positive impact: 
medium/high 
 
Negative impact: low 
 

Impact on Fundamental 

Rights 

A.1.  
Positive impact: none 
 
Negative impact: no 
improvement 
 
A.2.  
Positive impact: low 
 
Negative impact: no 
improvement 

Positive impact: 
medium/high 
 
Negative impact: very low 
 
 
 

 

 

2.7. Amendment 44, Article 5 b 

According to this amendment, any person could appeal a decision refusing legal aid and Member 
States would need to provide sufficient remedies for those whose right to legal aid has been 
breached. 

 

2.7.1. European and national framework 

The ECHR stipulates the right of access to court, which is an important element in 
remedying violations, in Article 6 and the right to an effective remedy in Article 13254. The 

                                                 
254 Mole, Harby, ‘A guide to the implementation of Article 6 of the European Convention on Human 
Rights’, Council of Europe Publishing, August 2006, available at: http://www.echr.coe.int/Li-
braryDocs/DG2/HRHAND/DG2-EN-HRHAND-03(2006).pdf. 

http://www.echr.coe.int/LibraryDocs/DG2/HRHAND/DG2-EN-HRHAND-03(2006).pdf
http://www.echr.coe.int/LibraryDocs/DG2/HRHAND/DG2-EN-HRHAND-03(2006).pdf
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latter provides that ‘everyone whose rights and freedoms as set forth in this Convention 
are violated shall have an effective remedy before a national authority’. Given that the right 
to legal aid is enshrined in Article 6 (3) of ECHR, adequate remedies shall be provided 
against the decision refusing legal aid. A provision similar to Article 13 of ECHR is to be 
found in Article 47 of the EU Charter of Fundamental Rights255. The denial of legal aid may, 
thus, amount to a violation of the right of access to justice if the lack of legal aid results in 
an inequality of arms256. The case law of the ECtHR257 notes that states must ‘display 
diligence so as to secure to those persons the genuine and effective enjoyment of the rights 
guaranteed under Article 6’.  
 
In line with this, the UN Principles and Guidelines recognise the various ways in which 
the right to legal aid may be violated, suggesting in Principle 9 that ‘States should establish 
effective remedies and safeguards that apply if the access to legal aid is undermined, 
delayed or denied or if persons have not been adequately informed of their right to legal 
aid’. 
  
At present, the right to appeal the decision granting legal aid exists in all the analysed 
Member States with the partial exception of Hungary258 (see Annex II, Table 6). Moreover, 
if access to legal aid has been undermined or delayed the right to judicial review is foreseen 
in the majority of States. On the other hand, there is no judicial review if the person has not 
been adequately informed of his/her right to legal aid in Belgium, Italy, Finland and other 
Member States259. 

 

2.7.2. Overview of options 

Option A  Baseline– adoption of the text of the proposed directive.  
No mention of the right to appeal a decision refusing legal aid. 

Option B  Adoption of the amendment proposed by the European Parliament. 

 

2.7.3. Analysis of Impacts under the different options 

 Option A:  Baseline– adoption of the text of the proposed directive  
 

Expected impact 

Economic 
costs 
(quantified)  

 The costs relevant for this Option have been estimated in the Commission’s 
IA at the level of EUR 52.2 – 81.5 million, which covers provisional legal aid for 
persons. 

                                                 
255 Article 47 of the Charter states: “Everyone whose rights and freedoms guaranteed by the law of 
the Union are violated has the right to an effective remedy before a tribunal in compliance with the 
conditions laid down in this Article”. 
256 ECtHR, Case 13526/07, Miroslaw Orzechowski v. Poland, (judgment 13 January 2009), para. 20 
257 In the case of Miroslaw Orzechowski v. Poland the ECtHR found that the decision to refuse legal aid 
infringed the very essence of the applicants’ right of access the courts. The reasoning of the ECtHR 
was based on the fact that the applicant was destitute (thereby qualifying for a waiver of court fees) 
and that the national court had not justified its refusal. 
258 Under Hungarian Law, there are two types of legal aid available for suspects/accused persons 
(see Section 1.3)No appeal mechanism is foreseen against the decision on the second type of legal 
aid; Morgan, C., ‘Legal aid proceedings in the EU’, April 2012. 
259 Information collected through stakeholder consultation. In Bulgaria two stakeholders reported 
that there is no access to judicial review if the person has not been adequately informed of his/her 
right to legal aid. The same evidence was provided by two stakeholders in France; two in Finland; 
one in Hungary; five in Italy; one in Spain. 



Impact assessment of substantial amendments 

PE 581.410 82 

Socio-
economic 
impacts (not 
quantified) 

In these Member States where the possibility to appeal the decision on refusal 
of legal aid is not explicitly given or when the information about such a 
possibility is not clearly available, the persons who are refused access to legal 
aid will not effectively use it. This would limit the number of cases where legal 
aid would be granted not only for the persons filing appeals but also for other 
defendants who would not know of examples of such appeals. Subsequently, 
in this option the potential benefits of legal aid would be limited because of a 
lower number of cases with legal aid granted. On the other hand, Member 
States’ administrations in this option limit their costs of handling appeal 
proceedings and also save on costs of granting legal aid for those cases where 
legal aid would not be granted/financed following the potential appeal.  
Taking into account that the number of appeals per Member State is not likely 
to be high, the effects described would be of a limited scale. 

Impact on 
Fundamental 
rights 

Positive impact: none identified. 
 
No improvement: Since the proposed directive does not expressly mention the 
right to appeal a decision refusing legal aid, it could be implied that under this 
option the possibility to appeal against the denial of a request for legal aid 
would be safeguarded. This would provide guarantees against the arbitrariness 
of the decision to grant legal aid.  
 
Should the proposed directive be adopted, no improvement would occur since 
all ten Member States analysed already foresee the right to appeal the denial 
of a legal aid request. .  

 
Option B: Adoption of the amendment proposed by the European Parliament 
 

Expected impact 

Economic 
costs 
(quantified)  

 Costs of this Option are not quantified due to lack of data about the number 
of appeals related to refusals of granting legal aid. Furthermore, it is not clear 
to what extent would the number of appeals change upon adoption of this 
Amendment. 

Socio-
economic 
impacts (not 
quantified) 

Making the possibility to appeal the decision on refusal of legal aid clear and 

explicit would likely increase the annual number of appeals of such decisions. 

This would imply additional costs for Member States’ administrations. 

However, since the number of appeals is not high, this burden would not be 

significant. Furthermore, Member States where there is currently no right to 

appeal a legal aid decision would see additional costs due to, on the one hand, 

the direct costs of the appeals proceedings and, on the other, the additional 

costs of providing legal aid to suspects and accused persons whose appeal has 

been successful. However, since the number of appeals is not expected to be 

very high, this burden would not be significant. At the same time, the persons 

who would win such appeal cases would ultimately enjoy the benefits of legal 

aid (i.e., they could probably receive at least a partial reimbursement of legal 

aid costs). Furthermore, examples of appeal cases (especially if they are won 

by the defendants) would encourage more appeals and lead to a more 

widespread use of legal aid. 

Impact on 
Fundamental 
rights 

Positive impact: Under this option, the right to appeal against the denial of 
legal aid would be foreseen. In addition, an effective remedy such as judicial 
review mechanisms would be introduced. This would be the case if the person 
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Expected impact 

has not been adequately informed of his/her right to legal aid and/or if access 
to legal aid has been undermined, delayed or refused.  
 
This option would benefit the right to fair trial and defence rights of 
suspects/accused persons who could rely on an effective remedy against any 
arbitrary denial or violation of the right to legal aid. This would be in line with 
Articles 6 and 13 of ECHR as well as Article 47 of the EU Charter of Fundamental 
Rights. 
 
No change would be required by all Member States, with the partial exception 
of Hungary260, which already foresee a right to appeal before a judicial 
authority. In Hungary, suspects and accused persons wrongly refused legal aid 
could, thus, be able to enjoy the benefits of legal aid thanks to the appeals 
procedure.  
 
Member States where there is no judicial review in case of failure to provide 
adequate information would need to introduce such a mechanism in their legal 
system. This would be in line with Articles 3 (1)261 and 8262 of the Directive on 
the Right to Information in Criminal Proceedings which is part of the Roadmap 
on procedural rights (see Section 1.2). The obligation of Member States to 
provide information would result in a larger number of people requesting legal 
aid on the basis of the information received but would not necessarily involve 
an increase in cases eligible for legal aid which would be subject to the 
means/merits tests.  
 
Negative impact: none identified. 

 

2.7.4. Comparative Assessment of options 

Objectives/ 
impacts 

Baseline– adoption of the 
text of the proposed 
directive  

Option  B 
Amendment 44 is adopted. 

Economic costs 
(quantified) 

Not quantified Not quantified 

Socio-economic 
impacts (not 
quantified) 

Positive impact: none 
 
Negative impact: 
medium/low 

Positive impact: medium 
 
Negative impact: low 

                                                 
260 Under Hungarian Law, there are two types of legal aid available for suspects/accused persons 
(see Section 1.3).. No appeal mechanism is foreseen against the decision on the second type of legal 
aid.  
261 Article 3 (1) on the right to information states: “Member States shall ensure that suspects or ac-
cused persons are provided promptly with information concerning at least the following procedural 
rights, as they apply under national law, in order to allow for those rights to be exercised effectively: 
(a) the right of access to a lawyer; (b) any entitlement to free legal advice and the conditions for 
obtaining such advice […]”. 
262 Article 8 (2) on verification and remedies states that “Member States shall ensure that suspects or 
accused persons or their lawyers have the right to challenge, in accordance with procedures in na-
tional law, the possible failure or refusal of the competent authorities to provide information in ac-
cordance with this Directive”. 
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Objectives/ 
impacts 

Baseline– adoption of the 
text of the proposed 
directive  

Option  B 
Amendment 44 is adopted. 

Impact on 
Fundamental 
rights 

Positive impact: none 
 
No improvement 

Positive impact: high 
 
Negative impact: none 
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3. Conclusions  

On the basis of the above assessment the following conclusions can be drawn: 
 

Amendment 29 Article 1 paragraph 1 a and b 
 
This amendment relates to the temporal and material scope of the proposed directive. On the 
temporal scope, the proposed directive provides provisional legal aid for individuals who are 
deprived of liberty. The amendment aims to extend this scope to suspects or accused persons who 
are not deprived of liberty. This would change the scope to be the same as the scope of Directive 
2013/48/EU on the right of access to a lawyer. The amendment also aims to extend the material 
scope of the Directive to ordinary legal aid in addition to provisional legal aid in criminal 
proceedings. 

 

 
By extending legal aid to persons not deprived of liberty, persons who are subject to police 
questioning or other investigative actions, but who are not deprived of liberty, would be 
legally represented, and so less likely to suffer violations of their right to a fair trial (Article 
47 of the Charter, Article 6 ECHR). All suspects and accused persons, regardless of whether 
they are detained or not, are vulnerable and at risk of self-incrimination without a legal 
representative during the earliest stages of criminal and EAW proceedings263. Suspects 
need legal guidance to understand the implications of answering questions or remaining 
silent, and whether or not to accept alternative measures to charge and prosecution. The 
provision of fair trial rights during the early stages of the investigation, especially the right 
to legal assistance, helps to ensure that suspects and accused persons receive a fair trial 
overall.  The ECtHR has acknowledged repeatedly that the fairness of the trial is 
determined in part by the fairness of the pre-trial. 
 
 
Similarly, the provision of ordinary legal aid, in addition to provisional legal aid, would 
guarantee the rights of suspects and accused persons during the entire length of the 
proceedings. This would ensure that the right to legal aid would enjoy the same level of 
protection before and after a decision on the application for legal aid is taken. This would 
guarantee the right of access to a lawyer (Directive 2013/48/EU) and the right to fair trial 
(Article 47 Charter, Article 6 ECHR). Moreover, the continuity of legal representation 
would be enhanced. 
 
The benefits of enhanced legal aid would accrue mainly to the accused and suspects not 
deprived of liberty who are not currently covered with state-funded legal aid, and also to 
the defendants receiving ordinary legal aid, in particular in those Member States which 
currently fall behind with respect to legal aid standards. The potential benefits include 
shorter proceedings that could be expected due to the provision of legal aid (less time and 
earnings lost for the defendants, less stress). In some cases, less severe sanctions for the 
suspects and accused could be expected with legal aid provided. Better streamlined 
proceedings would also imply potential cost savings for Member States’ administrations. 
Furthermore, more demand for legal aid would likely be created in these Member States 
where it is currently lacking or very limited for the group of the accused and suspects not 
deprived of liberty. This would create new job opportunities for lawyers. However, it 

                                                 
263 Fair Trials, ‘Position paper on the proposed directive on provisional legal aid for suspects or ac-
cused persons deprived of liberty and legal aid in European arrest warrant proceedings’. 
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should also be noted that the willingness of the lawyers to take up new assignments would 
depend also on the remuneration offered. 
 
 
The extension of the temporal and material scope of the Directive would imply additional 
costs for Member States. The costs of the extension of the temporal scope, i.e. introducing 
standards related to the provisional legal aid for persons not deprived of liberty, have been 
estimated to amount to EUR 61 million across the EU. The costs of the extension of the 
material scope of the Directive to ordinary legal aid have been estimated in the range of 
EUR 183 - 325 million. This range reflects two policy target levels of criminal cases receiving 
ordinary legal aid that are assumed in line with the Commission’s IA: 15% and 20%. 
 

Amendment 31, Article 2 paragraph 2 a, b 
This amendment relates to the material scope of the proposed Directive and aims to align it with 
that of Directive 2013/48/EU. The proposed amendment excludes minor offences from the scope 
of the Directive in specific circumstances. In respect of minor offences, the Directive shall only 
apply to the proceedings before a court with jurisdiction in criminal matters: (a) where the law of 
a Member State provides for the imposition of a sanction by an authority other than a court with 
jurisdiction in criminal matters, and the imposition of such a sanction may be appealed or referred 
to such a court; or (b) where deprivation of liberty cannot be imposed as a sanction. 

 
The adoption of this amendment would impact positively on the rights of suspects and 
accused persons in a number of Member States where legal aid is excluded for minor 
offences when the proceedings take place before a criminal court and when the deprivation 
of liberty is applied. There would be no impact on those Member States where no exclusion 
of legal aid based on the type of offence is foreseen. Those Member States with no exclusion 
of legal aid based on the type of offence could see a decrease in legal aid costs because the 
amendment introduces a possibility to exclude certain minor offences from legal aid.  
 
The exclusion of legal aid for minor offences in all circumstances would negatively affect 
suspects and accused persons who do not have sufficient means. In particular, the lack of 
legal aid would have a detrimental effect on their right of access to a lawyer (Directive 
2013/48/EU), fair trial and defence rights (Article 6 ECHR, Articles 47 and 48 of the 
Charter). Inconsistencies in the meaning, scope and application of the term ‘minor offences’ 
reduces legal certainty and mutual trust, as different rules concerning the availability of 
legal aid and representation apply across Member States. 
 

The aggregate savings across the EU in this option have been estimated in the range of 
0.2% to 11% of costs of legal aid as compared to the baseline costs of legal aid in the scenario 
with the scope extended to the provisional legal aid for persons not deprived of liberty and 
to ordinary legal aid (extension of both temporal and material scope as stipulated in 
Amendment 29). The savings would likely to be created in those Member States which 
currently provide legal aid to minor offence cases irrespective of the authorities which 
impose sanctions. With the amendment, minor cases handled by authorities other than 
criminal courts might be excluded from coverage with legal aid.  It must be noted that our 
calculations reflect the extreme option in which these Member States would decide to 
exclude all minor offence cases that are handled by authorities other than courts with 
jurisdiction in criminal matters, which is not very likely to happen in practice. 
 
The Member States which currently exclude a considerable share of minor offences from 
legal aid, also if they are handled by criminal courts (namely: Croatia, Cyprus, Finland, 



Legal aid 

PE 581.410 87  

Germany, Greece, Hungary, Ireland, the Netherlands, the United Kingdom (England and 
Wales and Scotland) and Sweden) might actually see an increase in legal aid costs in this 
option because all minor cases dealt with by criminal courts would have to be covered with 
legal aid.  The calculations for this amendment are highly indicative because of problems 
with finding common definitions of minor offences across the EU and data related to the 
shares of cases classified as such that are covered/excluded from legal aid. 
 

Amendment 39, Article 4 paragraph 5 
 
This amendment relates to the recovery of costs. This scenario may occur when a person benefits 
from legal aid or provisional legal aid despite being ineligible. A person who benefits from legal aid 
might be asked to reimburse the costs. According to the European Parliament, the proposed 
directive leaves a substantial margin for interpretation. The amendment aims at significantly 
reducing the possibility for Member States to recover the costs. The Member States may only 
recover costs of provisional legal aid if it is established through a final decision providing that the 
person does not meet the eligibility criteria for ordinary legal aid and that the person provided 
false information about his/her financial situation. 

 

With the adoption of this amendment suspects and accused persons would be requested 
to reimburse legal aid costs only in exceptional cases. The potential risk of being required 
to repay the costs of legal assistance may deter the suspect/accused from exercising their 
right to a lawyer at the crucial initial stages of proceedings. This amendment would, thus, 
ensure that a higher number of persons would be able to apply for legal aid without 
worrying about whether or not they will be forced to repay the associated costs at a later 
stage264. The right of access to a lawyer (Directive 2013/48/EU) would be strengthened as 
well as the right to liberty (Article 6 of the Charter, Article 5 ECHR), the right to fair trial 
(Article 47 of the Charter, Article 6 ECHR) and the right to be presumed innocent (Article 
48 of the Charter). 
 
Fewer legal aid costs recovered by Member States would mean that the suspects and 
accused would receive more support (i.e. benefit) than without this amendment. This 
would create a better incentive for the (potential) defendants to use the opportunity of 
having legal aid in the proceedings. Legal aid would be likely to streamline the 
proceedings, and save pecuniary and non-pecuniary costs (such as stress) to the 
defendants. 
 
The reduced possibility of recovery of legal aid costs would imply higher costs for the 
Member States. The additional costs of this option to the Member States (i.e. the amount 
not recovered any more due to more restrictive conditions) has been assessed at 
approximately EUR 7 million annually, that is, about 15% of the costs currently recovered.  
 

Amendment 41, Article 4 b 
This amendment suggests the inclusion of a new Article, which would provide that decisions to 
grant legal aid and assign a lawyer shall be made promptly and by an independent authority. 

 
 

                                                 
264 Fair Trials, Legal Expert Advisory Panel, ‘Position paper on the proposed directive on provisional 
legal aid for suspects or accused persons deprived of liberty and legal aid in European arrest warrant 
proceedings’. 
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The adoption of this amendment would improve the protection of the right to fair trial in 
countries where the independence of the authority in charge of granting legal aid and 
appointing legal aid lawyers is not guaranteed. The following rights would also be 
safeguarded: the equality of arms, the right of access to a lawyer (Directive 2013/48/EU), 
presumption of innocence and defence rights (Article 48 of the Charter). 
 
This amendment would be likely to lead to improvements in relation to the quality of the 
legal aid provided in these Member States which are currently lagging behind in terms of 
promptness of the decisions on legal aid taken and independency of the managing 
institutions. The benefits for the defendants would manifest in more streamlined 
proceedings, less time lost and less stress. Legal aid would become more effective and more 
satisfying. 
 
The situation would probably remain the same in those countries where mechanisms to 
ensure that decisions on legal aid are made diligently and safeguards against arbitrariness 
already exist. In countries where there are issues of independence of the authority granting 
legal aid, this option would have a significant positive impact on the rights mentioned 
above. Should this option be adopted, investigation authorities would not be free to grant 
legal aid and/or appoint lawyers at their discretion, ensuring access to independent and 
so more effective legal representation 
 

Creation of new mechanisms ensuring independency of the authorities granting legal aid 
in these Member States where such mechanisms are currently lacking would imply certain 
costs; these are estimated to be rather limited since our research indicates that the majority 
of the Member States have mechanisms ensuring independency in place. 
 

Amendment 42, Article 5 paragraph 2 
Paragraph 2 of this amendment aims to extend the scope of the right to legal aid from the issuing 
Member State to any Member State where evidence-gathering or other investigative acts are being 
carried out. 

 
The provision of legal aid in the issuing state would benefit the whole justice system. 
Effective and timely communication between defence practitioners in both issuing and 
executing States would result in fewer inappropriate or erroneous EAW requests and 
fewer appeals against extradition, increasing legal certainty. Moreover, collaboration with 
the lawyer in the State where investigative acts are performed would prevent the need for 
evidence requests being made and would ensure the quality and admissibility of evidence 
in subsequent proceedings. Legal aid in the issuing State would also be a crucial factor in 
challenging the proportionality of mutual recognition requests and would increase the 
chances of finding alternative solutions with judicial authorities leading to a withdrawal 
of warrants. The lawyer in the issuing State would also be able to seek further information 
and guarantees where there is a serious risk of infringement of fundamental rights. 
 
This option would ensure the effectiveness of Directive 2013/48/EU which provides for 
the right to dual representation in both States. The rights to fair trial and defence rights 
(Article 6 ECHR and Article 48 of the Charter), the right to liberty (Article 6 of the Charter) 
and the presumption of innocence of requested persons (Article 48 of the Charter) would 
also be enhanced. 
 

Ensuring the right to legal aid in the issuing, executing and third Member State where 
evidence gathering takes place would involve a re-organisation of the legal aid systems 
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and coordination mechanisms of the states involved. This would require time and 
investments in economic and human resources. The extra cost attributable solely to the 
evidence-gathering provisions of amendment 42 has been estimated in the range of EUR 
0.30-0.61 million. The sum of the costs of EAW proceedings in executing and issuing 
Member States has been estimated in the range of EUR 0.19 – 0.64 million (including 0.0 - 
0.41 million in the executing Member States and 0.19 - 0.38 million in the issuing Member 
States). 
 

Amendment 43, Article 5a paragraph 2 b 
Paragraph 2 of this amendment aims to extend the scope of the right to legal aid from the issuing 
Member State to any Member State where evidence-gathering or other investigative acts are being 
carried out. 

 

The establishment of a system ensuring the quality and independence of legal aid lawyers 
would strengthen the rights of suspects and accused persons and guarantee the effective 
implementation of the Directive 2013/48/EU. In particular, minimum standards on 
accreditation schemes and training would ensure that legal aid lawyers are duly qualified 
and possess the necessary skills. This would benefit the right to liberty (Article 6 of the 
Charter), the right to fair trial (Article 47 of the Charter, Article 6 ECHR) and the right to 
be presumed innocent (Article 48 of the Charter) of suspects and accused persons.  In fact, 
one of the major issues concerning the effectiveness of legal aid systems across EU Member 
States is the poor quality of the services provided by legal aid lawyers.  Poor quality legal 
representation undermines the effectiveness of the right of access to a lawyer and the 
protection of the fair trial rights of suspects and accused persons. In addition to benefitting 
suspects and accused persons, this option would significantly improve mutual trust and 
judicial cooperation between Member States, ensuring greater confidence in the protection 
of fair trial rights across Member States. 
 
The establishment of such mechanisms would imply additional costs for Member States. 
The Commission’s IA under the assessment of Option 3b (Directive) includes measures for 
quality improvement which consist of two types of training for lawyers plus accreditation 
and monitoring schemes. These costs have been estimated at EUR 13.4 million annually for 
the whole EU (including EUR 4.6 million for training, EUR 1.3 million for accreditation and 
monitoring, and EUR 7.5 million for professional training). The Commission’s IA mentions 
that training and accreditation systems exist in some of the Member States, and this has 
also been revealed through the stakeholder consultations. However, more detailed 
information on costs of such trainings and accreditation systems is lacking. Therefore, the 
cost indicated above can be treated as a maximum figure. 
 
All the necessary types of measures needed for ensuring the quality and independence 
seem to have been included in the Commission’s IA estimates. Sound enforcement of such 
measures would be a key to success. Setting an obligation for the Member States in the 
Directive to implement such measures would definitely help to increase their effectiveness 
and quality of legal aid, which at the moment, at least in some Member States, is not high.  
 

Amendment 44, Article 5 b 
According to this amendment, any person could appeal a decision refusing legal aid and Member 
States would need to provide sufficient remedies for those whose right to legal aid has been 
breached. 
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This Amendment would ensure the right to an effective judicial remedy (Articles 6 and 13 
ECHR and Article 47 of the Charter) in those states where an appeal mechanism is 
currently not foreseen against the refusal of legal aid and where there is no judicial review 
in case of failure to provide adequate information regarding the right to legal aid. This 
would guarantee against the arbitrariness of the decision granting legal aid, ensuring 
consistency in the availability of legal representation.  
 

Making the possibility to appeal the decision on refusal of legal aid clear and explicit would 
likely increase the annual number of appeals of such decisions. This would imply 
additional costs for Member States’ administrations. However, since the number of appeals 
is not high, this burden would not be significant. 
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Annex I  

Texts of the Proposed Directive, EP Amendments and Council position 
 
Amendment 29, Article 1 paragraph 1 a and b  

Proposed Directive 
This Directive lays down minimum rules 
concerning 
(a) the right to provisional legal aid for 
suspects or accused persons in criminal 
proceedings who are deprived of liberty, and 
(b) the right to provisional legal aid and to 
legal aid for requested persons who are 
subject to European arrest warrant 
proceedings. 

The European Parliament 
1. This Directive lays down minimum rules 
concerning: 
(a) the right to provisional and ordinary legal 
aid for suspects or accused persons in criminal 
proceedings and 
(b) the right to provisional and ordinary legal 
aid for requested persons who are subject to 
European arrest warrant proceedings. 

 
Amendment 31, Article 2 paragraph 2 a, b 

Poposed Directive 
Article 2 
 Scope 
This Directive shall apply 
to: 
a) suspects or accused 
persons in criminal 
proceedings, who are 
deprived of liberty and 
who have a right of 
access to a lawyer 
pursuant to Directive 
2013/48/EU; 

b) requested 
persons. 

European Parliament 
Article 2 
Scope 
1. This Directive shall apply to: 
(a) suspects or accused persons in 
criminal proceedings who have a 
right of access to a lawyer pursuant 
to Directive 2013/48/EU or any 
legally binding Union instrument on 
procedural safeguards for child 
suspects; 
(b) requested persons as defined in 
point (c) of Article 3 of this Directive. 
2. Without prejudice to the right to 
a fair trial, in respect of minor 
offences: 
(a) where the law of a Member State 
provides for the imposition of a 
sanction by an authority other than 
a court having jurisdiction in 
criminal matters, and the imposition 
of such a sanction may be appealed 
or referred to such a court; or 
(b) where deprivation of liberty 
cannot be imposed as a sanction; 
this Directive shall only apply to the 
proceedings before a court having 
jurisdiction in criminal matters. 
In any event, this Directive shall 
fully apply where the suspect or 
accused person is deprived of 
liberty, irrespective of the stage of 
the criminal proceedings. 

Council 
Article 2(3): 
In respect of minor offences, 
and provided this is in 
conformity with the right to a  
fair trial, this Directive shall 
not apply: 
(a) where the law of a 
Member State provides for 
the imposition of a sanction 
by an authority other than a 
court having jurisdiction in 
criminal matters, and the 
imposition of such a sanction 
may be appealed or referred 
to such a court; or 
(b) where deprivation of 
liberty cannot be imposed as 
a sanction. 
 
Council General Approach 
Article 4  
2a. In respect of less serious 
offences, and provided this is 
in conformity with the right 
to a fair trial, Member States 
may provide in their 
legislation that provisional 
legal aid is granted when this 
is required in the interests of 
justice. The competent 
authorities shall decide 
whether granting provisional 
legal aid is in the interests of 
justice without undue delay 
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and at the latest before 
questioning of the person 
concerned. 
. 2b. In any event, provisional 
legal aid shall be granted 
when the suspect or accused 
person is brought before a 
competent court or judge in 
order to decide on 
provisional detention 

 
Amendment 39 (Article 4, paragraph 5) 

Proposed Directive 
5. Member States shall be able to provide that 
the costs relating to provisional legal aid can 
be recovered from suspects or accused 
persons and requested persons who do not 
meet the eligibility criteria for legal aid as 
applicable under national law. 

European Parliament 
5. Member States may provide that, 
exceptionally, the costs relating to provisional 
legal aid can be recovered from suspects or 
accused persons and requested persons if it is 
established through a final decision that 
those persons do not meet the eligibility 
criteria for ordinary legal aid as applicable 
under national law, and if they have 
intentionally provided the competent 
authorities with false information on their 
personal financial situation. In order to 
ensure that any recovery of costs relating to 
provisional legal aid does not prejudice the 
suspect or accused person or the requested 
person in such a way so as to undermine the 
overall fairness of the proceedings, Member 
States shall ensure that the conditions 
attached to recovery of costs are clear and 
reasonable and take account of the specific 
financial situation of the suspect or accused 
person or the requested person. 

 
Amendment 41, Article 4 b 

Amendment 41 
Decisions on whether or not to grant legal aid, and the assignment of lawyers, shall be made 
promptly by an independent competent authority. Member States shall ensure that the 
responsible authorities make decisions diligently and that there are substantial guarantees 
against arbitrariness 

 
Amendment 42, Article 5, paragraph 2 

Proposed Directive 
Article 5 
Legal aid for requested persons 
1. The executing Member State shall ensure 
that requested persons have the right to legal 
aid upon arrest pursuant to a European arrest 
warrant until they are surrendered, or, in 

European Parliament  
Article 5 
Legal aid for requested persons 
1. The executing Member State shall ensure 
that requested persons have the right to 
provisional and ordinary legal aid, once a 
European arrest warrant has been issued 
until they are surrendered, or, in cases of non-
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cases of non-surrender, until the decision on 
surrender has become final. 
2. The issuing Member State shall ensure that 
requested persons, that exercise their right to 
appoint a lawyer in the issuing Member State 
to assist the lawyer in the executing Member 
State, according to Article 10 of Directive 
2013/48/EU, have the right to legal aid in that 
Member State for the purpose of the 
European arrest warrant proceedings in the 
executing Member State. 
3. The right to legal aid referred to in 
paragraphs 1 and 2 may be subject to an 
assessment of the means of the requested 
person and/or whether it is in the interests of 
justice to provide legal aid, according to the 
applicable eligibility criteria in the Member 
State in question. 

surrender, until the decision on surrender has 
become final. 
2. The issuing Member State shall ensure that 
requested persons, that exercise their right to 
appoint a lawyer in the issuing Member State 
and in any other Member State where 
evidence-gathering or other investigative 
acts are being carried out by the competent 
authorities, according to Article 10 of 
Directive 2013/48/EU have the right to 
provisional and ordinary legal aid in that 
Member State for the purpose of the 
European arrest warrant proceedings in the 
executing Member State. 
3. The assessment of the application for 
ordinary legal aid submitted by the requested 
person shall be based on the eligibility criteria 
as laid down in Article 4a, namely an 
assessment of the financial means of the 
requested person in Member States in which 
legal aid is subject to a means test and/or of 
whether it is in the interests of justice to 
provide legal aid in the case in question in 
Member States in which legal aid is subject to 
a merits test. 

 

Amendment 43, Article 5 a paragraph 2 b 

European Parliament  
  
Article 5a 
1. In order to ensure the effectiveness and quality of legal aid, Member States shall take the 
necessary action to guarantee that the legal aid services provided are of a sufficiently high 
standard to ensure that the right to a fair trial is safeguarded. 
2. Member States shall, in particular, ensure that: 
(a) ordinary legal aid is provided at all stages of the criminal justice process; 
(b) systems ensuring the quality and independence of legal aid lawyers are put in place or 
maintained, in particular a system of accreditation for legal aid lawyers as well as education and 
continuous professional training in order to ensure that these lawyers possess sufficient 
knowledge, skills and experience to contribute to the effective exercise of the rights of the 
defence; 
(c) continuity in legal representation if the suspect or accused person and requested person so 
wish, is ensured; 
(d) suspect or accused person and requested person have the right to have the legal aid lawyer 
assigned to them replaced once; 
(e) adequate funding and resources are provided and budgetary autonomy is guaranteed for 
efficient functioning of the legal aid system; 
(f) appropriate training is provided to all staff involved in the decision-making on legal aid in 
criminal proceedings; 
(g) any decision rejecting in part or in full an application for legal aid is given to the suspect or 
accused person and the requested person in writing. 
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Amendment 44, Article 5 b 
European Parliament  
Article 5b 
1. Any person who applies for legal aid under this Directive shall have the right to appeal a 
decision refusing legal aid before an independent court, with a view to preserving the right to a 
fair trial and the right to defence. 
2. Member States shall ensure that suspects, accused persons and requested persons have an 
effective remedy if their rights under this Directive have been breached. Those remedies shall 
include the right to judicial review if access to legal aid has been undermined, delayed or refused 
in full or in part, or if those persons have not been adequately informed of their right to 
provisional and ordinary legal aid. 
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Annex II: Tables 

Table 2: Legal aid systems in the selected Member States 

Member States MEANS TEST MERITS TEST 

Belgium YES NO 

Bulgaria YES YES 

Czech Republic265 YES YES 

UK (England and 
Wales only) 

YES YES 

Finland YES YES 

France YES NO 

Germany NO YES 

Hungary YES YES 

Italy YES YES 

Spain YES NO 

 

Table 3: Material and temporal scope of legal aid in the selected Member State 

 
Member 
States 

TYPE OF LEGAL AID PERSONS ELIGIBLE 
FOR LEGAL AID 

STAGE OF THE PROCEEDING AT 
WHICH LEGAL AID IS GRANTED 

 Ordinary Provisional Deprived Not 
deprived 
of 
liberty 

 

BE √ √ √ √ Prior to the 1st police 
interrogation. 

BG √ √ √ √ At the point of formal 
arrest/charge 

CZ √ √ √ √ Prior to the 1st police 
interrogation. 

UK 
(England 
& 
Wales) 

√ √ √ √ At the first police interrogation. 

FI √ X √ √ Prior to the 1st police 
interrogation  

FR √ √ √ √ At the 1st police interrogation 

                                                 
265 According to the information provided by the Council of Bars and Law Societies of Europe (CCBE) 
and a stakeholder from the Czech Republic, free legal aid, as regulated in the Code of Criminal Pro-
cedureSection 33(2)(3)(4), is granted by a court if the accused proves that he does not have sufficient 
means to cover the defence costs regardless of the type of criminal offence (i.e. the means test applies). 
On the other hand “ex officio” defence lawyers are primarily appointed to the accused if one of the 
grounds of mandatory defence stipulated by the Code of Criminal Procedure applies (Sections 36, 
36a 36b) (e. g. if the accused is in custody, executing a sentence of imprisonment, the upper rate of 
sentence of imprisonment at stake exceeds five years etc.). In case of mandatory defence, the accused 
has to always have a defence lawyer unless he withdraws this right in a limited number of cases 
(Code of Criminal Procedure Act No. 141/1961, last amended by Act. No. 86/2015 (Předpis č. 
141/1961 Sb., Zá-kon o trestním řízení soudním -trestní řád), Official Gazette n. 37, 2015). 
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DE √ √266 √ √ At the point of formal 
arrest/charge  

HU √ √ √ √ Prior to the 1st police 
interrogation. 

IT √ X √ √ At the 1st police interrogation. 

ES √ √ √ √ At the 1st police interrogation. 

 
Table 4: Offences for which legal aid is provided and offences for which it is excluded. 

 
Member 

States 

OFFENCES FOR WHICH LEGAL AID 
IS PROVIDED 

OFFENCES FOR WHICH LEGAL AID IS 
EXCLUDED 

BE N/A267 No exclusion based on the type of offence. 

BG All types of offences as long as the 
requested party does not have 
money to pay for a defence counsel, 
wishes to have such and the 
interests of justice so require.268 

No exclusion based on the type of offence. 

CZ N/A269 N/A 

UK  
(England 
and 
Wales 
only) 

All types of offences providing the 
Interest of Justice Test270 is 
satisfied. 

If the punishment would be no greater than a 
fine, or in certain cases (such as motoring 
offences), if the case is tried in a Magistrate’s 
Court271. 

FI Legal aid can be provided for 
offences punished with fewer than 
four months of imprisonment when 

Legal aid is not provided if: (1) the matter is 
of minor importance to the applicant; (2) it 
would be manifestly pointless in proportion 

                                                 
266 In Germany, the decision on legal aid can be taken up to 24 hours after the arrest of the accused. 
However, there is a gap between the time of the arrest and the moment at which the decision on 
eligibility for legal aid is taken. During this period no legal aid is provided. As a result, the person 
may be interrogated by the police without the assistance of a lawyer. See, Study for an IA on legal 
aid, p.26. 
267 For Table No. 2: Not applicable (N/A) indicates that no merits test exist in the country. 
268 Art. 23 (1) of the Legal Aid Act (Закон за правната помощ), Government Gazette 79/2005. 
269 The right to legal assistance is based on a means test, not on the merits test. Consequently, the 
answer is N/A. 
270 A person will satisfy the Interest of Justice Test (via the Widgery criteria) to pass the first test of 
eligibility for Legal Aid, this includes instances where the person is: 
- Likely to lose their liberty 
- Have been given a sentence that is suspended or non-custodial and should they break the conditions 
of their sentence be open to an action for the original offence 
- Likely to lose their livelihood 
- Likely to suffer serious damage to their reputation 
- Subject to a substantial question of law 
- Unable to understand the court proceedings or are incapable of presenting their own case 
- In need of witnesses that may need to be traced or interviewed on their behalf 
- Expecting the proceedings to need expert cross-examination of the prosecution witness 
- Are requiring representation in the interest of another person 
- Any other reason. 
271 Access to Justice Act 1999, Schedule 3, available at: http://www.legisla-
tion.gov.uk/ukpga/1999/22/contents. 
  Chapter 2, Section 1, Law 689/1997 Criminal Procedure Act (Laki oikeudenkäynnistä rikosasioissa) 
Official Ga-zette no. 689-704.     

http://www.legislation.gov.uk/ukpga/1999/22/contents
http://www.legislation.gov.uk/ukpga/1999/22/contents
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Member 

States 

OFFENCES FOR WHICH LEGAL AID 
IS PROVIDED 

OFFENCES FOR WHICH LEGAL AID IS 
EXCLUDED 

the other conditions under the 
merits test are fulfilled272.  
 

to the benefit that would ensue to the 
applicant; (3) pleading the case would 
constitute an abuse of process; or (4) the 
matter is based on an assigned right and 
there is reason to believe that the purpose of 
the assignment was to receive legal aid273.  
Moreover, legal aid does not cover an 
attorney’s services: 
(1) in a petitionary matter handled in a 
general court, unless there are especially 
strong reasons for it; 
(2) in a simple criminal case, where the 
prevailing penal practice indicates that the 
foreseeable penalty will not be more severe 
than a fine or where the access of the 
defendant to justice does not require an 
attorney in view of the foreseeable penalty 
and the results of the investigation of the 
matter; 
(3) in a matter concerning taxation or a public 
charge, unless there are especially strong 
reasons for it; or 
(4) in a matter where the person’s right to 
request a rectification or to appeal is based 
on a membership of a municipality or another 
public corporation.274 

FR N/A No exclusion based on the type of offence. 

DE Legal aid is provided in cases where 
defence counsel is mandatory or 
lawyers are appointed ex officio.275  

If a person is charged with a crime that is 
punishable by one year or less of 
imprisonment (…) he/she is not entitled to a 

                                                 
272 Chapter 2, Section 1, Law 689/1997 Criminal Procedure Act. 
273 Section 7, Law 257/2002 ’Legal Aid Act’ (Oikeusapulaki) Finland's Official Gazette no. 257−273. 
274 Section 6 subsection 2, Law 257/2002. 
275 Section 140, respectively subsections 1 and 2, of the German Code of Criminal Procedure (Strafpro-
zeßordnung in der Fassung der Bekanntmachung), 7 April 1987, BGBl. I p. 1074, 1319, as amended by s. 
1 of the Law of 21 December 2015, BGBl. I, p. 2525; according to which: “(1) The participation of 
defence counsel shall be mandatory if 
1.  the main hearing at first instance is held at the Higher Regional Court or at the Regional Court; 
2.  the accused is charged with a felony; 
3.  the proceedings may result in an order prohibiting the pursuit of an occupation; 
4. remand detention pursuant to Sections 112 or 112a or provisional placement pursuant to Section 
126a or Section 275a subsection (6) is executed against an accused; 
5. the accused has been in an institution for at least three months based on judicial order or with the 
approval of the judge and will not be released from such institution at least two weeks prior to com-
mencement of the main hearing; 
6. placement of the accused pursuant to Section 81 is being considered for the purpose of preparing 
an opinion on his mental condition; 
7. proceedings for preventive detention are conducted; 
8.  the previous defence counsel is excluded from participation in the proceedings by a decision; 
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Member 

States 

OFFENCES FOR WHICH LEGAL AID 
IS PROVIDED 

OFFENCES FOR WHICH LEGAL AID IS 
EXCLUDED 

court-appointed lawyer, even if he/she is 
indigent and cannot afford to privately hire 
lawyer276. 

HU Offences punished with a custodial 
sentence involving a short 
deprivation of liberty. 

Provisional legal aid is not available, if the 
penalty foreseen for the commission of the 
crime is less than five years.277 

IT All types of offences. Legal aid is excluded in the following three 
cases: i) when the criminal proceeding is 
related to tax evasion; ii) when the applicant 
is assisted by more than one counsel; iii) 
when the applicant has a final conviction for 
those crimes related to mafia association, 
tobacco smuggling and drug trafficking.278 

ES All types of offences. In particular 
the right to free legal aid is 
recognised regardless of the 
income of the person when the 
applicant is the victim of gender-
violence, terrorism, human 
trafficking, when minors and people 
with disabilities are victims of abuse 
or mistreatment. The rights extend 
to their relatives when they did not 
participate in the crime.279 

 Legal aid is excluded for certain minor 
crimes.280 

 

Table 5: Recovery of costs 

 
Member 
States 

RECOVERY 
OF LEGAL 
COSTS 

 CASES IN WHICH THE RECOVERY OF LEGAL COSTS APPLIES (SEE 
LEGEND BELOW) 

BE √ Cases C – D – E   

                                                 
9. an attorney has been assigned to the aggrieved person pursuant to Sections 397a and 406g subsec-
tions (3) and (4). 
(2) In other cases the presiding judge shall appoint defence counsel upon application or ex officio if 
the assistance of defence counsel appears necessary because of the seriousness of the offence, or be-
cause of the difficult factual or legal situation, or if it is evident that the accused cannot defend him-
self. Applications filed by accused persons with a speech or hearing impairment shall be granted”. 
276 Section 140 (1), subsection 2, of the German Code of Criminal Procedure (Strafprozeßordnung in der 

Fassung der Bekanntmachung), 7 April 1987, BGBl. I p. 1074, 1319, as amended by s. 1 of the Law of 21 
December 2015, BGBl. I, p. 2525. 
277 Article 46(a) of Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a büntetőeljárásról), 
available at: http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686.   
278 Article 91, Presidential Decree No. 115/2002 ‘Single code on the legislative and regulatory provi-
sions on justice costs (Testo unico delle disposizioni legislative e regolamentari in materia di spese di giusti-
zia), Official Journal n.139 of 15-6-2002 – Ordinary Supplement n. 126. 
 279 Article 2(g) Law 1/1996 of 10 January, on legal aid (Ley 1/1996, de 10 de enero, de asistencia jurídica 
gratuita) BOE-A-1996-150, available at https://www.boe.es/buscar/act.php?id=BOE-A-1996-
750&p=20151006&tn=1#a3. 
280 Information validated by Council of Bars and Law Societies of Europe (CCBE). 

http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
https://www.boe.es/buscar/act.php?id=BOE-A-1996-750&p=20151006&tn=1#a3
https://www.boe.es/buscar/act.php?id=BOE-A-1996-750&p=20151006&tn=1#a3


Impact assessment of substantial amendments 

PE 581.410 100 

 
Member 
States 

RECOVERY 
OF LEGAL 
COSTS 

 CASES IN WHICH THE RECOVERY OF LEGAL COSTS APPLIES (SEE 
LEGEND BELOW) 

F: if the applicant has benefitted from the intervention of the lawyer 
in such a way that if the benefit had existed at the date of the request, 
legal aid would not have been granted.1 

BG √ Cases A- C- D. 

CZ √ Cases A - C - D - E. 

UK 
(England 
and 
Wales) 

√ Cases D – E. 

FI √ Cases A- B – C – D- E.1 

FR √ Cases C – D – E  
F: if the applicant has benefitted from the intervention of the lawyer 
in such a way that if the benefit had existed at the date of the request, 
legal aid would not have been granted.1 

DE √ Case A.1 

HU √ Cases  C1 – E1  
F: the defendant might be asked to provide some documents proving 
that he/she is still eligible to benefit from legal aid. If the defendant 
fails to provide such supporting documents, his/her right to personal 
exemptions could be withdrawn.1 

IT √ Cases D – E  
F: the legal aid admission decision aid is annulled.1 

ES √ Cases C – D – E  
F: if the sentence does not rule on the costs of the proceedings, then 
a person who has benefitted from free legal aid shall pay the costs for 
his/her defence as long as they do not exceed three times of the profit 
he/she has obtained in the proceedings.1 

Legend: 
A: When the suspect is found guilty; 
B: When the suspect is found innocent; 
C: Change in financial circumstances of the convicted person; 
D: Where the accused/suspected knowingly provided false information; 
E: Where a final decision established that the person does not meet the eligibility criteria for 
ordinary legal aid as applicable under national law; 
F: Other cases specified in brackets. 
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Table 6: Quality control 

Member 
States 

AUTHORITY IS IN 
CHARGE OF GRANTING 
LEGAL AID IN YOUR 
COUNTRY 

AUTHORITY IN 
CHARGE OF 
APPOINTING A 
LAWYER 

MECHANISM 
GUARANTYING 
THAT DECISIONS 
ON GRANTING 
LEGAL AID ARE 
MADE 
DILIGENTLY 

JUDICIAL 
REVIEW OF 
THE DECISION 
GRANTING 
LEGAL AID 
(E.G. APPEAL) 

BE The legal aid bureau The legal aid 
bureau. 

X281 √282 

BG The judge; the 
prosecutor; the police; 
the legal aid bureau283 

The Bar Council of 
the jurisdiction. 

√ 
The judicial 

review 

√284 

CZ The judge The court if the 
person concerned 
has not appointed 
a lawyer285. 

√ 
The ordinary 

courts286 

√287 

UK 
(England 
and 
Wales 
only) 

The legal aid agency The legal aid 
agency following 
the accused’s 
choice. 

√ 
The legal aid 

agency 

√ 
 

FI The legal aid bureau The legal aid 
bureau following 
the accused’s 
choice; Bar 
Association or 
Court 

X √288 
 

FR The legal aid bureau The president of 
the local Bar 
association. 

X √289 

DE The judge The judge in 
principle 

 X 
 

√290 
 

                                                 
281 In this column, the “X” indicates that no mechanisms guarantying that decisions on granting legal 
aid are made diligently or no judicial review procedures exist. 
282 Judicial Code’ 1967-10-10/02 (Code Judiciaire), Government Gazette 31-10-1967, Article 508/16. 
283 Article 25 (1) paragraphs No. 1 and 2 of the Legal Aid Act (Закон за правната помощ), Government 
Gazette 79/2005 
284 Article 25 (2) of the Legal Aid Act (Закон за правната помощ). 
285 Section 33(4) of Act no. 141/1961 Coll. Code of Criminal Procedure. 
286 In this sense, see the Constitutional Court judgment US 4009/14 of 15 September 2015, the sum-
mary of which is available at http://kraken.slv.cz/I.US4009/14. 
287 Article 37 (2) of the Czech Republic Charter of Fundamental Rights and Freedoms allows a judicial 
review of the decision granting legal aid before the Constitutional Court for breach of rights granted 
by the Charter. 
288 Section 24, Law 257/2002, ‘Legal Aid Act’ (Oikeusapulaki), Government Gazette no. 257−273.  
289 Law 91-647 'on legal aid’ (Loi n°91-647 relative à l'aide juridique), Government Gazette 10/06/1991, 
Article 23. 
290 Section 304, subsection 1 of the German Code of Criminal Procedure (Strafprozeßordnung in der 
Fassung der Bekanntmachung). 

http://kraken.slv.cz/I.US4009/14
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Member 
States 

AUTHORITY IS IN 
CHARGE OF GRANTING 
LEGAL AID IN YOUR 
COUNTRY 

AUTHORITY IN 
CHARGE OF 
APPOINTING A 
LAWYER 

MECHANISM 
GUARANTYING 
THAT DECISIONS 
ON GRANTING 
LEGAL AID ARE 
MADE 
DILIGENTLY 

JUDICIAL 
REVIEW OF 
THE DECISION 
GRANTING 
LEGAL AID 
(E.G. APPEAL) 

following the 
accused’s choice. 

HU The judge, the 
prosecutor 

The police; the 
prosecution 
service; the court. 

√/X X/√291 

IT The judge The judge 
following the 
accused’s choice. 

√ 
The law lays 

down specific 
rules on the 

request to be 
admitted to legal 

aid.292 

√293 
 

ES The legal aid bureau294 The court if the 
person concerned 
has not appointed 
a lawyer. 

√ 
Appeal 

mechanisms295 

√296 
 

 

Table 7: Quality and independence of legal aid lawyers 

Member 
States 

MECHANISM 
ENSURING THE 
QUALITY AND 

INDEPENDENCE OF 
LEGAL AID LAWYERS  

SUPERVISION OF THE 
PERFORMANCE OF 

LEGAL AID LAWYERS 
BY 

COMPULSORY 
TRAINING/EDUCATION  

QUALIFICATION 
REQUIRED TO 
PRACTICE AS A 
LEGAL AID 
LAWYER 

BE √/X297 

- No quality 
controls  

- Accreditation 
system in place 

√ 

- Peer review 

- The bar 
associations  

√ 
General for all lawyers 

General 

                                                 
291 The ‘X’ indicates that there is no right of appeal. 
292 Articles from 93 to 99, Presidential Decree No. 115/2002 ‘Single code on the legislative and regu-
latory provisions on justice costs (Testo unico delle disposizioni legislative e regolamentari in materia di 
spese di giustizia), Government Gazette n.139 of 15-6-2002 – Ordinary Supplement n. 126. 
293 Article 99, Presidential Decree No. 115/2002 ‘Single code on the legislative and regulatory provi-
sions on justice costs (Testo unico delle disposizioni legislative e regolamentari in materia di spese di giusti-
zia), Government Gazette n.139 of 15-6-2002 – Ordinary Supplement n. 126. 
294 Comisión de Asistencia Jurídica Gratuita. 
295 Article 20 Law 1/1996 of 10 January, on legal aid (Ley 1/1996, de 10 de enero, de asistencia jurídica 
gratuita) BOE-A-1996-150, available at°: https://www.boe.es/buscar/act.php?id=BOE-A-1996-
750&p=20151006&tn=1#a3. 
296 Article 20 Law 1/1996 of 10 January, on legal aid (Ley 1/1996, de 10 de enero, de asistencia jurídica 
gratuita). 
297 For Table No. 7, according to the relative column, “X” indicates that the mechanism, the supervi-
sion or the training do not exist in the country. 

https://www.boe.es/buscar/act.php?id=BOE-A-1996-750&p=20151006&tn=1#a3
https://www.boe.es/buscar/act.php?id=BOE-A-1996-750&p=20151006&tn=1#a3
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Member 
States 

MECHANISM 
ENSURING THE 
QUALITY AND 

INDEPENDENCE OF 
LEGAL AID LAWYERS  

SUPERVISION OF THE 
PERFORMANCE OF 

LEGAL AID LAWYERS 
BY 

COMPULSORY 
TRAINING/EDUCATION  

QUALIFICATION 
REQUIRED TO 
PRACTICE AS A 
LEGAL AID 
LAWYER 

BG √298 

- Professional 
qualification 

- Experience 
requirements299 

√300 

- The Bar Council 

- Legal aid bureau 

- Ministry of Justice 

- Peer review 

X301 
 

General 

CZ √ 

- Professional 
requirements 
(only an 
attorney can be 
a legal aid 
lawyer) 

√ 

- The State or courts 

- Bar association 

X General 

UK 
(England 
and 
Wales 
only) 

√ 

- Professional 
qualification 
requirements  

- An 
accreditation 
system 

√ 

- The Solicitors 
Regulations 
Authority (for 
solicitors) 

- The Bar Standards 
Board (for 
barristers) 

- Internal 
supervision within 
law firms as 
required by the 
Legal aid Agency 

√ 
Specific for legal aid 
lawyers 

Special 

FI √ 

- Qualification 

- Specialisation 
requirements 

√ 

- Disciplinary 
Board The 
Chancellor of 
Justice 

-  

√ 
General 

 

General 

FR √ 

- Qualification 
requirements 

- accreditation 
system 

√ 

- The 
professional 
association 

X 302 General 

DE √ X √ General 

                                                 
298 Article 18 (3) of the Legal Aid Act (Закон за правната помощ),  Government Gazette 79/2005. 
299 The information gathered through stakeholder consultation points out that the control exercised 
by the Bar is very insufficient. 
300 Article 18 (4) of the Legal Aid Act (Закон за правната помощ),  Government Gazette 79/2005. 
301 Legal aid providers are not required by the bar association or the State to engage in continuing 
education or skills training. 
302 There is no specific training or education programme imposed on legal aid lawyers, except for the 
one who volunteer and who have to follow a 6 hours training/ year in their field of expertise 
according to the instruction provided by the Paris Bar website, available at: 
www.avocatparis.org/mes-demarches/acces-au-droit-et-la-justice-je-minscris/je-minscris-laide-
juridictionnelle. 

file://milieu-srv/data/Projects/1833,16%20(1588,13)%20Impact%20Assessment%20on%20substantive%20EP%20amendments%20to%20the%20proposal%20on%20legal%20aid/Working%20docs/DRAFTS/research%20paper/www.avocatparis.org/mes-demarches/acces-au-droit-et-la-justice-je-minscris/je-minscris-laide-juridictionnelle
file://milieu-srv/data/Projects/1833,16%20(1588,13)%20Impact%20Assessment%20on%20substantive%20EP%20amendments%20to%20the%20proposal%20on%20legal%20aid/Working%20docs/DRAFTS/research%20paper/www.avocatparis.org/mes-demarches/acces-au-droit-et-la-justice-je-minscris/je-minscris-laide-juridictionnelle
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Member 
States 

MECHANISM 
ENSURING THE 
QUALITY AND 

INDEPENDENCE OF 
LEGAL AID LAWYERS  

SUPERVISION OF THE 
PERFORMANCE OF 

LEGAL AID LAWYERS 
BY 

COMPULSORY 
TRAINING/EDUCATION  

QUALIFICATION 
REQUIRED TO 
PRACTICE AS A 
LEGAL AID 
LAWYER 

- Qualification 
requirements 

General for all 
lawyers 

HU X X X General 

IT √ 
-Accreditation 

system303 

X304  √ 
Specific for legal aid 
lawyers 

General 

ES √ 

- Specialisation 
requirements  

- Accreditation 
system 

√ 

- The State or 
courts 

- In some cases the 
professional 
association 

√ 
Specific for legal aid 
lawyers 

Special 

 

Table 8: Legal aid in EAW proceedings 

 LEGAL AID FOR REQUESTED PERSONS IN THE EAW 
PROCEEDINGS 

 
Member 

States 

WHEN THE 
COUNTRY ACTS 
AS AN ISSUING 

STATE305 

 WHEN THE 
COUNTRY ACTS AS 

AN EXECUTING 
STATE   

WHEN THE COUNTRY ACTS AS A 
STATE WHERE EVIDENCE GATHERING 

IS CARRIED OUT  

BE             √ √306  

BG      √ √307  

CZ √ √308  

UK 
(England 
and 
Wales 
only) 

X √  

FI √ √  

FR X √309  

                                                 
303  Although there is an accreditation system there is no official mechanism to monitor the quality of 
legal aid services. 
304 Article 81(2-4), Presidential Decree No. 115/2002 ‘Single code on the legislative and regulatory 
provisions on justice costs (Testo unico delle disposizioni legislative e regolamentari in materia di spese di 
giustizia), Government Gazette n. 139 of 15-6-2002 – Ordinary Supplement n. 126. 
305 Morgan, C., ‘Legal Aid in criminal proceedings in the EU’ (2012).  
306 ibid. 
307, Study for an IA on legal aid, Appendices to Final Report, p. 185 referring to the executing Member 
States in EAW proceedings. 
308 Section 33(2)(3)(4) Criminal Code of Procedure. 
309 Article 90, Decree 91-1266 ‘implementing the Law 91-647 of 10 July 1991 on legal aid’ (Décret n°91-
1266 portant application de la loi n° 91-647 du 10 juillet 1991 relative à l'aide juridique), Government Ga-
zette 19/12/1991. 
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 LEGAL AID FOR REQUESTED PERSONS IN THE EAW 
PROCEEDINGS 

 
Member 

States 

WHEN THE 
COUNTRY ACTS 
AS AN ISSUING 

STATE305 

 WHEN THE 
COUNTRY ACTS AS 

AN EXECUTING 
STATE   

WHEN THE COUNTRY ACTS AS A 
STATE WHERE EVIDENCE GATHERING 

IS CARRIED OUT  

DE   X310 √311 X312 

HU √ √313  

IT √ √ X 

ES √ √314 X 

 

Table 9: Minor offences for which a deprivation of liberty can be imposed 

 

Member States Penalty of deprivation of liberty foreseen for minor offences315  

Austria  YES 

Belgium YES 

Bulgaria NO 

Croatia N/A 

Cyprus YES 

Czech Republic NO 

Denmark NO 

UK (England and 
Wales only) 

YES 

Estonia NO 

Finland NO 

France NO 

Germany YES 

Greece NO 

Hungary YES 

Ireland NO 

                                                 
310 Section 63 read in conjunction with section 77(1), of the German Law on International Cooperation 
in criminal Matters (Gesetz über die internationale Rechtshilfe in Strafsachen, 27 June 1994 (BGBl. I, p. 
1537), as amended by s. 163 of the Regulation of 31 August 2015 (BGBl. I, p. 1474) 
311 The conditions are stricter than those which apply to the accused who are arrested in criminal 
proceedings in Germany. See Section 40, subsection 2 of the German Law on International Coopera-
tion in criminal Matters (Gesetz über die internationale Rechtshilfe in Strafsachen, 27 June 1994 (BGBl. I, 
p. 1537), as amended by s. 163 of the Regulation of 31 August 2015 (BGBl. I, p. 1474); Section 73 of the 
German Law on International Cooperation in criminal Matters (Gesetz über die internationale 
Rechtshilfe in Strafsachen), 27 June 1994, BGBl. I, p. 1537, as amended by s. 163 of the Regulation of 31 
August 2015, BGBl. I, p. 1474. 
312 Section 63 read in conjunction with section 77(1), of the German Law on International Cooperation 
in criminal Matters (Gesetz über die internationale Rechtshilfe in Strafsachen), 27 June 1994, BGBl. I, p. 
1537, as amended by s. 163 of the Regulation of 31 August 2015, BGBl. I, p. 1474. 
313 Section 10 and 11 of the Act CXXX of 2003 on the criminal cooperation with the Member States of 
the European Union. 
314 In this case, the Spanish Criminal Procedure Law (Real decreto de 14 de septiembre de 1882 por el que 
se aprueba la Ley de Enjuiciamiento Criminal) Government Gazette BOE No. 260 of 17/09/1882, should 
apply. 
315 European E-Justice Portal, Rights of defendants in criminal proceedings, accessed on 27 April 
2016, https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-
en.do.  

https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-en.do
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Member States Penalty of deprivation of liberty foreseen for minor offences315  

Italy NO 

Latvia NO 

Lithuania NO 

Luxemburg YES 

Malta NO 

Netherlands NO 

Poland NO 

Portugal  NO 

Romania NO 

Slovenia YES 

Slovakia NO 

Spain YES 

Sweden NO 
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Annex III Detailed calculations 

The quantitative analysis provides rough calculations of the costs of legal aid which would have to be 
borne by the Member States and the EU as a whole upon the adoption of the amendments. The set of 
countries covered in the quantitative analysis includes all the 28 Member States with the exception of 
Denmark, which does not take part in the adoption of measures in the field of justice316. Since detailed 
information and quantitative data are not available for all the 28 Member States, the assumptions that 
are adopted for producing the estimates are based on two main sources: 
 

 Stakeholders’ consultations for the 10 selected Member States which were carried out within the 
project. The 10 countries represent a mix of legal systems and therefore it is possible to generalise 
across other Member states. 

 The Commission’s IA of the Directive – especially for the Member States which were not included 
in the stakeholders’ consultations. 

 
The estimates presented should be treated with caution. The data collected is often not precise but 
rather estimated from the information which we were able to gather. In many places where data were 
missing, assumptions have been adopted and/or ranges provided. 
Furthermore, the assumptions have been cross-checked and validated through interviews with the 
representatives of legal authorities and stakeholder organisations.  
 
AMENDMENT 29, Option B 

 
Temporal scope 
 
The Commission’s IA contains calculations related to the accused and suspects deprived of liberty 
(Option A). This provides a starting point for estimating the cost of provisional legal aid for persons 
not deprived of liberty. The following methodological steps have been taken: 
 

 The total number of criminal cases per year is assumed to be the same as in the Commission’s IA 
(based on CEPEJ statistics). The number of cases without deprivation of liberty has been estimated 
as the difference between the total number of criminal cases and the number of cases with 
deprivation of liberty as estimated in the Commission’s IA.   

 The share of cases receiving legal aid in the group of suspects and accused without deprivation of 
liberty has been estimated on the basis of stakeholder consultations to equal 41% (based on a 
weighted average of 11 responses which were provided).  

 The costs of legal aid per case in each Member State are assumed to be the same as the estimates 
provided in the Commission’s IA for persons deprived of liberty. It is assumed that the costs of 
providing legal aid for persons not deprived of liberty per case are roughly the same as the costs of 
providing legal aid for persons deprived of liberty.  
 

In our calculations it has been assumed, following the Commission’s IA, that the system of provisional 
legal aid to those not deprived of liberty being in accordance with the standards of the Directive exists 
in the following Member States: France, Belgium, the Netherlands, the United Kingdom (England and 
Wales only), Austria, Croatia, the Czech Republic, Ireland, Latvia, Lithuania, Luxembourg, Malta, 
Scotland, Slovakia, Spain and Sweden. For these Member States, the extra costs of the measure (the 
Directive) have been set at zero level. No extra costs of the measure have also been estimated in those  
Member States where the decision to grant legal aid is taken instantly (Bulgaria, Finland, and Malta)317. 
In such cases, we estimate the extra cost of ordinary legal aid (these estimates are presented in the 
calculations concerning the material scope). 

                                                 
316 See footnote 88 of the Commission’s IA (p. 28). Ireland and the United Kingdom do not take part in the adoption 
of measures in the field of justice either (Protocols  21 and 22 to the TFEU). However, Ireland and the United 
Kingdom have the possibility to opt in so they are kept in the calculations. 
317 A summary table presenting the stages when the decision on granting legal aid is taken can be found in the 
Annex II, Table 3. 
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Extra costs of the measure are estimated as the full amount calculated as the product of the number of 
cases without deprivation of liberty and the cost of legal aid per case for these countries where 
provisional legal aid is not available at the stage where the suspect is first interrogated (Cyprus, Estonia, 
Greece, Poland, Portugal, Slovenia, Croatia and Latvia318). 
 
Extra costs of the measure will also be incurred by these Member States where the situation in practice 
is such that legal aid is not always available at the first stage of deprivation of liberty (Germany, 
Hungary, Italy, Romania). These extra costs have been calculated as follows319: 
 

DE - Questioning of indigent suspects/accused can in practice take place without access to a lawyer. This is in 
part remedied by the existence of emergency legal service groups all over Germany through which volunteer 
lawyers provide police station advice on a pro bono basis.  For practical purposes, a measure on emergency legal 
aid would assume that the lawyers are remunerated and the full costs must thus be applied (this assumption 
follows the Commission’s IA).  
HU – In Hungary, despite the law setting out that a lawyer must be present at the time of the first police 
interrogation, some shortcomings have been found320 which led to  the assumption that only 10% of cases of 
legal aid at the police station are paid, thus the extra cost of the measure is €4,969,165 x 90% = €4,472,248. 
IT - The suspect has the right to have access to a legal aid lawyer directly after being arrested.  This right to legal 
assistance immediately after arrest includes, in practice, the provision of state-funded (i.e. legally aided) 
assistance. According to the law, legal aid is granted by the judge (ordinary legal aid). However, the judge’s 
decision has retroactive effects implying that the lawyer’s remuneration for the early stages of the proceeding 
is paid by the State. As a matter of fact, state-funded provisional legal aid (although ex post) already exists in 
Italy, but according to the Commission’s IA, it is provided only at the point of formal arrest rather than at first 
questioning by the police. We have assumed, following the Commission’s IA, that the extra cost of the measure 
would be equal to 50% of what legal aid at the police station should cost, i.e. 29,621,521/2 = 14,666,246. 
RO – The situation in practice is unclear. Based on the Commission’s IA, we have thus assumed that the extra 
cost of the measure would be 50% of what “legal aid at the police station” should cost €1,358,327 / 2 = €679,154. 

 
To summarise, column E below includes the costs incurred of emergency defence for the persons not 
deprived of liberty in the countries where it does not exist: Cyprus, Estonia, Germany, Greece, Poland, 
Portugal, Slovenia, Croatia and Latvia. It also includes the costs of ensuring an increased emergency 
defence in the Member States where it is not fully implemented, as mentioned above with the following 
percentages; 90% of HU, 10% of Italy, and 50% of Romania. 

                                                 
318 Information for Cyprus, Estonia, Greece, Poland, Portugal and Slovenia comes from the Commission’s IA. In 
Latvia and Croatia, legal aid is not granted when the person is interrogated at the police (Study for an IA on legal 
aid p. 189 ss). 
319 Following the approach and some of the assumptions of the Commission’s IA, with other assumptions (as indi-
cated) based on stakeholders’ consultations. 
320 See p.89 of the Commission’s IA. 
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Table 9: Extra costs of legal aid for persons not deprived of liberty 

Member States 
 

Number of cases 
without deprivation 
of liberty 

Number of cases 
without deprivation of 
liberty receiving 
provisional legal aid 

Cost of legal aid per 
case (without 
deprivation of 
liberty) 

Provisional legal aid 
for cases not 
deprived of liberty 
(gross amount) 

Provisional legal aid 
for cases not 
deprived of liberty 
(extra cost of the 
measure) 

Assumption 

 (A) (B) = 41% * (A) (C) (D) = (B)*(C) (E) (F) 

Austria 25,256 10,355 184 1,905,313 0 system sufficient 

Belgium 143,960 59,024 96 5,666,266 0 system sufficient 

Bulgaria 49,185 20,166 25 504,146 0 instant decision 

Croatia 51,657 21,179 66 1,397,838 1,397,838 full amount 

Cyprus 48,866 20,035 61 1,222,139 1,222,139 full amount 

Czech Republic 40,623 16,655 46 766,150 0 system sufficient 

United Kingdom (England and Wales only) 301,511 123,620 345 42,648,731 0 system sufficient 

Estonia 20,113 8,246 107 882,357 882,357  

Finland 24,822 10,177 184 1,872,572 0 instant decision 

France 364,497 149,444 197 29,440,423 0 system sufficient 

Germany 491,594 201,554 184 37,085,851 37,085,851 full amount 

Greece 81,487 33,410 107 3,574,835 3,574,835 full amount 

Hungary 112,165 45,988 107 4,920,679 4,428,611 90%  

Ireland 32,284 13,236 276 3,653,257 0 system sufficient 

Italy 668,623 274,135 107 29,332,491 14,666,246 50%  

Latvia 4,142 1,698 184 312,472 312,472  

Lithuania 33,803 13,859 46 637,525 0 system sufficient 

Luxembourg 6,063 2,486 107 265,984 0 system sufficient 

Malta 19,602 8,037 61 490,235 0 instant decision 

Netherlands 106,911 43,834 145 6,355,859 0 system sufficient 

Poland 462,388 189,579 46 8,720,638 8,720,638 full amount 

Portugal 48,022 19,689 107 2,106,725 2,106,725 full amount 

Romania 71,319 29,241 46 1,345,076 672,538 50% 

Scotland 63,434 26,008 276 7,178,191 0 system sufficient 

Slovakia 17,131 7,024 46 323,091 0 system sufficient 

Slovenia 37,516 15,382 107 1,645,827 1,645,827 ull amount 

Spain 1,258,440 515,960 184 94,936,714 0 system sufficient 

Sweden 37,847 15,517 138 2,141,383 0 system sufficient 

Total         76,716,077  
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Extra cost of Amendment 29, temporal scope (extension of the standards to the suspected and accused not deprived of liberty) has been estimated to equal EUR 
77 million. 
 
Cost recovery  
 

Following the general lines of the methodology adopted in the Commission’s IA, below we provide an assessment of cost recovery and savings due to a fall in 
pre-trial detention, which will allow the final estimation of full costs related to this option. 
 
Recovery of legal aid from suspects not qualifying for legal aid in the subsequent eligibility testing  
 
The cost of provisional legal aid can be partly offset by the recovery of the costs from suspected and accused persons which happens for various reasons. In 
these circumstances, the Member State will have a right to recover the costs of emergency legal aid from the individual. The methods for recovery, and thus 
how effectively this is done, will be up to the Member States’ domestic legislation.    
In the table below, the recovery of provisional legal aid cost is calculated based on the estimate of the current situation regarding legal aid in the Member States. 
The share of eligible cases receiving legal aid is taken from the Commission’s IA, while the cost of provisional legal aid for those not deprived of liberty is taken 

from columns D and E in Table 9 above.  

 
The methodology adopted for the calculation of the recovery of legal aid follows the methodology of the Commission’s IA, namely: 
 

 The share of cases receiving legal aid (column A; data comes from the Commission’s IA321) is assumed to be equivalent to the share of eligible cases receiving 
legal aid. In other words, all persons receiving legal aid are considered to be eligible for it (which is a plausible assumption bearing in mind that the vast 
majority of Member States have means and/or merits tests in place). The costs of provisional legal aid (gross amount, column B) for cases not deprived of 

liberty are based on the values calculated in Table 9 above. The costs effectively recovered (column C) are calculated at the level of 25% (i.e. it is assumed 

that Member States will ultimately be able to recover in practice 25% of the costs assessed as not eligible).   

 Furthermore, to provide an estimate of the cost recovery for this option, the relevant costs to be potentially recovered apply only to the ‘extra costs of the 
measure’ as calculated above. Thus, ‘total relevant cost savings’ comprise the full estimated recovery of the costs for Cyprus, Estonia, Germany, Greece, 
Poland, Portugal, Slovenia, Croatia and Latvia, 90% of Hungary, 50% of Italy, and 50% of Romania. 

 
  

                                                 
321 Table 4, p. 93 of the Commission’s IA. 
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Member States share of eligible 
cases receiving 
legal aid 

Provisional legal aid for 
cases not deprived of 
liberty (gross amount) 

Costs recovered 
assuming 25% 
efficiency in cost 
recovery 

Costs recovered assuming 
50% efficiency in cost 
recovery 

Costs recovered 
assuming 75% efficiency 
in cost recovery 

 (A) (B) (C) (D) (E) 

Austria 16% 1,905,313 400,116 800,231 1,200,347 

Belgium 20% 5,666,266 1,133,253 2,266,506 3,399,759 

Bulgaria 28% 504,146 90,746 181,493 272,239 

Croatia 13% 1,397,838 304,030 608,060 912,090 

Cyprus 4% 1,222,139 293,313 586,627 879,940 

Czech Republic 13% 766,150 166,638 333,275 499,913 

United Kingdom (England and Wales only) 59% 42,648,731 4,371,495 8,742,990 13,114,485 

Estonia 67% 882,357 72,794 145,589 218,383 

Finland 56% 1,872,572 205,983 411,966 617,949 

France 37% 29,440,423 4,636,867 9,273,733 13,910,600 

Germany 22% 37,085,851 7,231,741 14,463,482 21,695,223 

Greece 20% 3,574,835 714,967 1,429,934 2,144,901 

Hungary 0% 4,920,679 1,230,170 2,460,339 3,690,509 

Ireland 71% 3,653,257 264,861 529,722 794,583 

Italy 6% 29,332,491 6,893,135 13,786,271 20,679,406 

Latvia 13% 312,472 67,963 135,926 203,888 

Lithuania 42% 637,525 92,441 184,882 277,323 

Luxembourg 20% 265,984 53,197 106,394 159,590 

Malta 13% 490,235 106,626 213,252 319,878 

Netherlands 13% 6,355,859 1,382,399 2,764,799 4,147,198 

Poland 13% 8,720,638 1,896,739 3,793,477 5,690,216 

Portugal 73% 2,106,725 142,204 284,408 426,612 

Romania 15% 1,345,076 285,829 571,657 857,486 

Scotland 13% 7,178,191 1,561,257 3,122,513 4,683,770 

Slovakia 13% 323,091 70,272 140,544 210,817 

Slovenia 2% 1,645,827 403,228 806,455 1,209,683 

Spain 23% 94,936,714 18,275,317 36,550,635 54,825,952 

Sweden 59% 2,141,383 219,492 438,984 658,475 

Total relevant cost savings     15,823,613 31,647,227 47,470,840 

 

Assuming 25% of the effectiveness in cost recovery, the relevant cost savings for the provisional legal aid for the suspects and accused not deprived of liberty 
have been estimated to equal approximately EUR 16 million. 
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Since this part of the analysis concerns the persons not deprived of their liberty, no savings related to a fall in pre-trial detention are calculated. 
 
Conclusions of the quantitative analysis regarding the temporal scope of the Amendment 29: 
 

Extra cost of provisional legal aid for persons not deprived of liberty 76 716 077 
Amount of provisional legal aid recovered 15 823 613 
Cost of option B, temporal scope 60 892 464 

 
Total cost of the Amendment 29, option B, has been estimated to equal approximately EUR 61 million. 
 
Material scope 
 
The following methodology is adopted for the calculation of the extra costs of the ordinary legal aid: 
 

 Based on the data found in the Commission’s IA on the number of criminal legal aid cases per country and on the legal aid expenditures, we calculated the 
average cost per case of ordinary legal aid. These cost estimates are given in the table below. 

 

Table 10: Legal aid expenditures 

Member States Legal aid expenditure Number of criminal legal aid cases Average expenditure per case 

 (A) (B) (C) = (A)/(B) 

Austria 8,920,405 9426 946 

Belgium 14,711,665 38715 380 

Bulgaria 3,094,184 32800 94 

Croatia 191,793 15128 13 

Cyprus 194,090 4347 45 

Czech Republic 21,474,461 19932 1077 

United Kingdom (England and Wales 
only) 

1,344,000,000 500395 2686 

Estonia 2,491,687 32401 77 

Finland 28,167,147 33252 847 

France 119,010,621 394120 302 

Germany 85,822,785 235010 365 

Greece 1,212,012 39983 30 

Hungary 254,684 276 923 

Ireland 54,967,000 55412 992 

Italy 87,080,432 103075 845 
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Member States Legal aid expenditure Number of criminal legal aid cases Average expenditure per case 

 (A) (B) (C) = (A)/(B) 

Latvia 770,366 1296 594 

Lithuania 3,263,613 34302 95 

Luxembourg 1,454,414 2975 489 

Malta 71,019 2553 28 

Netherlands 102,000,000 57525 1773 

Poland 19,420,734 144724 134 

Portugal 25,035,920 85672 292 

Romania 7,485,586 27071 277 

Scotland 72,720,690 80837 900 

Slovakia 1,134,444 5362 212 

Slovenia 2,828,514 1396 2026 

Spain 107,750,629 383000 281 

Sweden 130,470,000 53690 2430 

Total 2,245,998,895 2,394,675   

 

Further calculations are made as follows: 
 

 Two policy target levels of criminal cases receiving ordinary legal aid are assumed: 15% and 20%.  

 We calculate the costs of legal aid assuming these policy targets are achieved (i.e. the number of criminal cases x 15% x average expenditure per case). 

 whenever the numbers reflecting the current situation (legal aid expenditure) are lower than the targeted value, the difference between the target and the 
current situation is calculated as an extra cost.  

The calculations resulting from the application of these assumptions are presented in the tables below. 
 
Table 11: Extra costs of ordinary legal aid per Member Statewith the assumptions of 15% and 20% targets 

Member States Legal aid 
expenditure 

Number of 
criminal cases 

Number of criminal 
legal aid cases 

Average 
expenditure per 
case 

# of cases at 
15% 

# of cases at 
20% 

Extra cost at 
15% 

Extra cost at 
20% 

 (A) (B) (C) (D) = (A)/(C) (E) = 15%*(B) (F) = 20%*(B) (G) = (E) – (A) (H) = (F) – (A) 

Austria 8,920,405 60,726 9426 946 8617114 11489170 0 2,568,765 

Belgium 14,711,665 189,716 38715 380 10813660 14418340 0 0 

Bulgaria 3,094,184 118,262 32800 94 1667466 2223288 0 0 

Croatia 191,793 116,214 15128 13 226616 302159 34,823 110,366 

Cyprus 194,090 117,495 4347 45 793080 1057455 598,990 863,365 

Czech Republic 21,474,461 97,675 19932 1077 15779127 21039195 0 0 
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Member States Legal aid 
expenditure 

Number of 
criminal cases 

Number of criminal 
legal aid cases 

Average 
expenditure per 
case 

# of cases at 
15% 

# of cases at 
20% 

Extra cost at 
15% 

Extra cost at 
20% 

 (A) (B) (C) (D) = (A)/(C) (E) = 15%*(B) (F) = 20%*(B) (G) = (E) – (A) (H) = (F) – (A) 

United Kingdom (England 
and Wales only) 

1,344,000,000 944,142 500395 2686 380394006 507192008 0 0 

Estonia 2,491,687 48,359 32401 77 558558 744744 0 0 

Finland 28,167,147 59,683 33252 847 7582344 10110639 0 0 

France 119,010,621 1,061,097 394120 302 48067830 64090138 0 0 

Germany 85,822,785 1,181,995 235010 365 64714135 86285635 0 462,850 

Greece 1,212,012 195,929 39983 30 881670 1175580 0 0 

Hungary 254,684 269,691 276 923 37339042 49784774 37,084,358 49,530,090 

Ireland 54,967,000 77,625 55412 992 11550848 15400800 0 0 

Italy 87,080,432 1,607,646 103075 845 203769215 271692005 116,688,783 184,611,573 

Latvia 770,366 9,959 1296 594 887436 1183248 117,070 412,882 

Lithuania 3,263,613 81,277 34302 95 1158240 1544225 0 0 

Luxembourg 1,454,414 14,579 2975 489 1069443 1425924 0 0 

Malta 71,019 19,613 2553 28 82376 109844 11,357 38,825 

Netherlands 102,000,000 441,911 57525 1773 117526851 156701286 15,526,851 54,701,286 

Poland 19,420,734 1,111,772 144724 134 22346644 29795436 2,925,910 10,374,702 

Portugal 25,035,920 115,466 85672 292 5057440 6743156 0 0 

Romania 7,485,586 171,480 27071 277 7124994 9499992 0 2,014,406 

Scotland 72,720,690 152,522 80837 900 20590200 27453600 0 0 

Slovakia 1,134,444 41,189 5362 212 1309736 1746456 175,292 612,012 

Slovenia 2,828,514 90,205 1396 2026 27413806 36551066 24,585,292 33,722,552 

Spain 107,750,629 1,336,505 383000 281 56333756 75111581 0 0 

Sweden 130,470,000 91,000 53690 2430 33169500 44226000 0 0 

Total 2,245,998,895 9,823,733 2,394,675   1,086,825,133 1,449,097,744 197,748,726 340,023,674 

Furthermore, we assume that the division of the number of cases of ordinary legal aid into deprived of liberty and not deprived of liberty is the same as in the 
case of the provisional legal aid, based on the numbers estimated in the Commission’s IA (see Table 12 below).  
 
Table 12: Shares of cases with and without deprivation of liberty 

Member States Number of 
criminal cases 

Number of criminal cases 
with deprivation of 
liberty 

Number of criminal 
cases without 
deprivation of liberty 

% deprived % not deprived 

 (A) (B) (C) (D) = (B)/(A) (E) = (C)/(A) 

Austria 60726 35,470.00 25,256 58% 42% 



Legal aid 

PE 581.410 115 
 

Member States Number of 
criminal cases 

Number of criminal cases 
with deprivation of 
liberty 

Number of criminal 
cases without 
deprivation of liberty 

% deprived % not deprived 

Belgium 189716 45,756.00 143,960 24% 76% 

Bulgaria 118262 69,077.00 49,185 58% 42% 

Croatia 116214 64,557.00 51,657 56% 44% 

Cyprus 117495 68,629.00 48,866 58% 42% 

Czech Republic 97675 57,052.00 40,623 58% 42% 

United Kingdom (England and Wales only) 944142 642,631.00 301,511 68% 32% 

Estonia 48359 28,246.00 20,113 58% 42% 

Finland 59683 34,861.00 24,822 58% 42% 

France 1061097 696,600.00 364,497 66% 34% 

Germany 1181995 690,401.00 491,594 58% 42% 

Greece 195929 114,442.00 81,487 58% 42% 

Hungary 269691 157,526.00 112,165 58% 42% 

Ireland 77625 45,341.00 32,284 58% 42% 

Italy 1607646 939,023.00 668,623 58% 42% 

Latvia 9959 5,817.00 4,142 58% 42% 

Lithuania 81277 47,474.00 33,803 58% 42% 

Luxembourg 14579 8,516.00 6,063 58% 42% 

Malta 19613 11.456.00 19,602 58% 42% 

Netherlands 441911 335,000.00 106,911 76% 24% 

Poland 1111772 649,384.00 462,388 58% 42% 

Portugal 115466 67,444.00 48,022 58% 42% 

Romania 171480 100,161.00 71,319 58% 42% 

Scotland 152522 89,088.00 63,434 58% 42% 

Slovakia 41189 24,058.00 17,131 58% 42% 

Slovenia 90205 52,689.00 37,516 58% 42% 

Spain 1336505 78,065.00 1,258,440 6% 94% 

Sweden 91000 53,153.00 37,847 58% 42% 

 
After applying these shares to the extra costs calculated earlier for the policy targets 15% and 20% inTable 11, we obtain the following extra costs per group 
(deprived and not deprived of liberty). 
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Table 13: Extra costs of ordinary legal aid in division into cases deprived and not deprived of liberty 

  15% target 20% target 

Member States Deprived of liberty (% deprived x 
extra costs at 15%, see previous 
tables) 

Not deprived of liberty (% not deprived 
x extra costs at 15%, see previous tables) 

Deprived of liberty (% 
deprived x extra costs at 20%, 
see previous tables) 

Not deprived of liberty (% not 
deprived x extra costs at 20%, see 
previous tables) 

Austria 0 0 1500413 1068352 

Belgium 0 0 0 0 

Bulgaria 0 0 0 0 

Croatia 19344 15479 61308 49058 

Cyprus 349871 249119 504293 359072 

Czech Republic 0 0 0 0 

United Kingdom (England and 
Wales only) 

0 0 0 0 

Estonia 0 0 0 0 

Finland 0 0 0 0 

France 0 0 0 0 

Germany 0 0 270350 192500 

Greece 0 0 0 0 

Hungary 21660903 15423455 28930431 20599659 

Ireland 0 0 0 0 

Italy 68157698 48531085 107831272 76780301 

Latvia 68380 48690 241162 171720 

Lithuania 0 0 0 0 

Luxembourg 0 0 0 0 

Malta 6634 4723 22678 16147 

Netherlands 11770458 3756393 41467469 13233817 

Poland 1709019 1216891 6059845 4314857 

Portugal 0 0 0 0 

Romania 0 0 1176609 837797 

Scotland 0 0 0 0 

Slovakia 102386 72906 357469 254543 

Slovenia 14360340 10224952 19697440 14025112 

Spain 0 0 0 0 

Sweden 0 0 0 0 

Total 118205033 79543693 208120739 131902935 
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Extra cost of the Amendment 29, material scope (extension of the standards to the ordinary legal aid) is estimated to equal EUR 198 million (comprising EUR 
118 million for deprived of liberty and EUR 80 million for not deprived of liberty) assuming 15% target and EUR 340 million (comprising EUR 208 million for 
deprived of liberty and EUR 132 million for not deprived of liberty assuming 20% target. 
 
Conclusions of the quantitative analysis regarding the material scope of the Amendment 29: 
 

 
Extra costs related to ordinary legal aid, persons deprived of liberty 118,198,406 – 208,098,084  
Extra costs related to ordinary legal aid, persons not deprived of liberty 79,550,320 – 131,925,590   
Total costs of this option 197,748,726 – 340,023,674 

  

Moreover, introduction of common EU standards for ordinary legal aid could be expected to result in a fall in pre-trial detention for the suspects and accused 
who are deprived of liberty. The Commission’s IA provides an estimate of savings on costs of pre-trial detention for provisional legal aid. It is assumed that 
implementation of the proposed Directive would result in a 20% fall in pre-trial detentions. Assuming that the introduction of standards for ordinary legal aid 
as proposed in this amendment would result in an additional 10% fall in pre-trial detention, the cost savings could be estimated (following the Commission’s 
IA322) at the level of approximately EUR 15 million. Taking into account these cost savings, total costs of option B, material scope can be estimated in the range 
of EUR 183,097,416 – EUR 325,372,367. 
 
Conclusions on the costs of option B: 
 
1) Temporal scope  
Extra cost of introducing provisional legal aid for persons not deprived of liberty: €60,89 million 
2) Material scope   
Cost of introducing standards for ordinary legal aid   €183.09 – €325.37 million 
 
TOTAL  for Amendment 29, Option B     €243.98 – 386.26 million  
 
AMENDMENT 31 
 
Detailed calculations for this amendment are presented only for Option B (options A and C are assessed only qualitatively). 
 
The working baseline scenario for Option B has been developed, which comprises costs of provisional and ordinary legal aid for persons not deprived of liberty. 
These calculations have been performed for the purpose of analysing Amendment 29, Option B. In this scenario, we take into account full costs of legal aid i.e. 
total costs of the measure for all the Member States (thus, irrespective if they have been assessed as complying with the Directive already in the analysis of 

                                                 
322 Table 5, p. 99 of the Commission’s IA. The exact value of the estimated cost savings amounts to EUR 14,651,310. 
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Amendment 29). The reason is that the changes introduced by this amendment would relate to all legal aid that is provided in Member States, not only to the 
legal aid which has been assessed as not complying with the standards of the Directive.  
 
For provisional legal aid, the costs for cases without deprivation of liberty net of cost recovery (as calculated also for the purpose of analysing Amendment 29) 
are taken into account. For ordinary legal aid, the gross costs of legal aid (legal aid expenditure) are taken into account after applying the share of cases without 
deprivation of liberty (which is found also on the basis of the Commission’s IA). The costs of legal aid in the baseline scenario that are relevant for the calculation 
of changes introduced by Amendment 31 are summarised in the tables below – first per Member State and subsequently, as a total across the EU. 
 
Table 14: Costs of legal aid adopted for the baseline scenario, Option B 

Member States Costs of provisional legal aid for 
persons not deprived of liberty 

Costs recovered (assuming 25% 
of effective cost recovery from 
ineligible persons) 

Net costs of provisional legal 
aid 

Costs of ordinary legal aid for 
persons not deprived of liberty 

 (A) (B) (C) = (A) – (B) (D) 

Austria 1 905 313 400 116 1 505 197 3 710 005 

Belgium 5 666 266 1 133 253 4 533 012 11 163 483 

Bulgaria 504 146 90 746 413 400 1 286 867 

Croatia 1 397 838 304 030 1 093 809 85 252 

Cyprus 1 222 139 293 313 928 825 80 722 

Czech Republic 766 150 166 638 599 512 8 931 221 

United Kingdom (England and Wales only) 42 648 731 4 371 495 38 277 236 429 205 336 

Estonia 882 357 72 794 809 563 1 036 318 

Finland 1 872 572 205 983 1 666 589 11 714 641 

France 29 440 423 4 636 867 24 803 556 40 881 290 

Germany 37 085 851 7 231 741 29 854 110 35 693 862 

Greece 3 574 835 714 967 2 859 868 504 077 

Hungary 4 920 679 1 230 170 3 690 509 105 924 

Ireland 3 653 257 264 861 3 388 396 22 860 607 

Italy 29 332 491 6 893 135 22 439 356 36 216 916 

Latvia 312 472 67 963 244 510 320 399 

Lithuania 637 525 92 441 545 084 1 357 332 

Luxembourg 265 984 53 197 212 787 604 850 

Malta 204 007 44 371 159 635 29 537 

Netherlands 6 355 859 1 382 399 4 973 460 24 676 738 

Poland 8 720 638 1 896 739 6 823 899 8 077 119 

Portugal 2 106 725 142 204 1 964 521 10 412 372 

Romania 1 345 076 285 829 1 059 248 3 113 276 
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Member States Costs of provisional legal aid for 
persons not deprived of liberty 

Costs recovered (assuming 25% 
of effective cost recovery from 
ineligible persons) 

Net costs of provisional legal 
aid 

Costs of ordinary legal aid for 
persons not deprived of liberty 

Scotland 7 178 191 1 561 257 5 616 935 30 244 583 

Slovakia 323 091 70 272 252 818 471 829 

Slovenia 1 645 827 403 228 1 242 599 1 176 371 

Spain 94 936 714 18 275 317 76 661 396 101 456 935 

Sweden 2 141 383 219 492 1 921 891 54 262 616 

Total 291 046 538 52 504 817 238 541 721 839 680 476 
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Table 15 Costs of provisional and ordinary legal aid in the working baseline scenario, a 

summary 

  Provisional legal aid Ordinary legal aid Total 

Total costs for 
persons not 
deprived of 
liberty  

238 541 721 839 680 476 1 078 222 197 

 

The table below gives an overview of the assumptions per Member State regarding the 

share of cases excluded as minor offences. These assumptions are based on stakeholder 

consultations. 

 

Table 16 Share of cases excluded as minor offences 

Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

Austria no   A suspect must be 
represented by a 
defence counsel – i.e. 
defence is mandatory 
–  if s/he is: 1. detained 
in pre-trial or custodial 
detention; 2. in 
proceedings on 
whether s/he is to be 
held in an institution 
for mentally disturbed 
offenders, addiction or 
dangerous offences;3. 
in a regional court trial 
before a jury or panel 
of judges or by a single 
judge if the punishable 
act carries a term of 
more than 3 years of 
imprisonment (except 
in cases of 
housebreaking and 
receiving of stolen 
goods);    

n/a 

Belgium no No exclusion based 
on the type of 
offence. 

  n/a 

Bulgaria no No exclusion based 
on the type of 
offence. 

  n/a 

Croatia yes   It is the prescribed 
punishment for the 
offence (i.e. the 

n/a 
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Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

possibility of a 
custodial sentence) 
rather than the 
offence itself. 

Cyprus yes   In general, eligibility 
for legal aid is 
determined on the 
basis of the severity of 
the case.  In criminal 
cases, the right to legal 
aid for all stages of 
criminal proceedings 
applies to proceedings 
that carry a sentence 
of more than a year 
including all stages of 
investigation or other 
proceeding that take 
place before 
commencement of the 
criminal process or 
relate to it 

n/a 

Czech 
Republic 

no n/a Legal assistance is 
obligatory in cases of 
mandatory defence. 
Examples of grounds 
of mandatory defence:  
- accused is deprived 
of liberty, - accused is 
deprived/partially 
deprived of his legal 
capacity, - in 
proceedings against a 
fugitive, - if court 
deems it necessary 
due to physical or 
mental incapacity of 
the accused, - if the 
maximum sanction 
which can be imposed 
is higher than five 
years of imprisonment 
etc. 

n/a 

United 
Kingdom 
(England and 
Wales only) 

yes Offences for which 
imprisonment is not 
possible e.g. s.5 
Public Order Act 

If the punishment 
would be no greater 
than a fine, or in 
certain cases (such as 
motoring offences), if 

37.5% (based on 
stakeholder 
consulations) 
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Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

the case is tried in a 
Magistrate’s Court 

Estonia no   No, this does not 
depend on the crime. 

n/a 

Finland yes Offences 
punishable with 
fines only, with 
some exceptions 
(complicated civil 
claims tried at the 
same time, 
foreigner as 
accused etc) 

  62.5% (based on 
stakeholder 
consultations) 

France no No exclusion based 
on the type of 
offence. 

  n/a 

Germany yes If a person is 
charged with a 
crime that is 
punishable by one 
year or less of 
imprisonment (…) 
he/she is not 
entitled to a court-
appointed lawyer, 
even if he/she is 
indigent and cannot 
afford to privately 
hire lawyer.  

  n/a 

Greece yes   Yes. The factual and 
legal complexity of the 
case and the severity 
of the sanction that 
can be imposed in the 
event the suspect is 
found guilty are 
factors used to 
determine the 
necessity of a suspect 
to have legal aid. 

n/a 

Hungary yes Provisional legal aid 
is not available, if 
the penalty 
foreseen for the 
commission of the 
crime is less than 
five years 

Section 46 of the CPA 
provides that the 
participation of a 
defence counsel is 
mandatory in the 
criminal proceeding 
inter alia if the law 

n/a 
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Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

stipulates five years or 
more imprisonment 
for the criminal 
offence, or in other 
cases expressly 
stipulated in the CPA. 
In such cases, if the 
participation of a 
defence counsel is 
mandatory, yet if the 
defendant does not 
hire one, the court, the 
prosecutor or the 
investigating authority 
shall appoint a 
defence counsel for 
the defendant, and the 
state (the court, the 
prosecutor’s office or 
the investigating 
authority that carries 
on the proceeding) will 
pay the fees and costs 
of the defence counsel 
in advance. However, 
if the court finds the 
defendant guilty, 
he/she will have to 
reimburse the fees 
and costs of the 
defence counsel 
unless the court or the 
prosecutor decides on 
a personal exemption 
for him/her under 
Section 74(3) CPA 
(please see above). In 
the latter case, the 
fees and costs of the 
defence counsel are 
borne by the state. 

Ireland yes   Yes but there is a 
broad interpretation 
of this.  Where the 
charge is one of 
murder or where an 
appeal is one from the 
Court of Criminal 

n/a 
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Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

Appeal to the Supreme 
Court, legal aid will be 
granted once the court 
is satisfied that the 
applicant is a person of 
insufficient means.  In 
other cases the court 
must be satisfied not 
only that the accused 
is a person of 
insufficient means but 
that by reason of the 
“gravity of the charge” 
(normally interpreted 
as risking 
imprisonment*) or 
“exceptional 
circumstances” it is 
essential in the 
interests of justice that 
the applicant should 
have legal aid in the 
preparation and 
conduct of his/her 
defence or appeal, as 
the case may be. The 
court is flexible in its 
approach and the 
most recent analysis of 
eligibility for legal aid 
is in the Supreme 
Court judgment of 
Joyce –v- Brady 

Italy no Legal aid is 
excluded in the 
following three 
cases: i) when the 
criminal proceeding 
is related to tax 
evasion; ii) when 
the applicant is 
assisted by more 
than one counsel; 
iii) when the 
applicant has a final 
conviction for those 
crimes related to 
mafia association, 

  n/a 



Legal aid 

PE 581.410 125 
 

Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

tobacco smuggling 
and drug trafficking 

Latvia no   No (does not depend 
on the type of the 
crime) 

n/a 

Lithuania no   no n/a 

Luxembourg no   no n/a 

Malta no   no n/a 

Netherlands yes   For misdemeanours 
(minor offences where 
deprivation of liberty 
is not at stake) legal 
aid free of charge is 
normally not provided, 
unless the case 
contains matters of 
principle that need 
reviewing by the court. 
The general rule is that 
legal aid is free of 
charge when the court 
decides that a lawyer 
must be appointed. 
This decision is based 
on the Code of 
Criminal Procedures 
(CCP). 

n/a 

Poland no   No. Legal aid is 
available to all 
indigent suspects, 
irrespective of the 
crime they are 
suspected of. 

n/a 

Portugal no   No n/a 

Romania no   During the trial, 
judicial assistance is 
obligatory also in cases 
when the law provides 
for the offence 
committed the penalty 
of five year 
imprisonment or 
more, or life 
imprisonment. legal 
representation is 
obligatory for cases 
where the penalty is 

n/a 
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Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

over five years’ 
imprisonment. 

Scotland  yes   Yes.  In summary 
proceedings (i.e. cases 
which normally result 
in a fine or up to six 
months imprisonment 
e.g. road traffic 
offence, breach of the 
peace) decisions to 
grant application for 
legal aid are based on 
the following: whether 
an accused could pay 
for representation 
without undue 
hardship to him or his 
dependents; whether 
an alternative source 
of funding exists; and 
whether it is in the 
‘interests of justice’ for 
summary legal aid to 
be granted. The 
interests of justice test 
refers to the nature of 
the crime that is 
suspected and takes 
into account factors 
such as, inter alia: the 
likelihood of a prison 
sentence if found 
guilty; and the level of 
complexity of the case 
would make it difficult 
to argue in court. 

n/a 

Slovakia no   Yes. Section 37(1) of 
Criminal Code of 
Procedure (‘CCP’) 
provides for obligatory 
defence in some 
situations. The 
following 
circumstances are 
grounds for obligatory 
defence: age of the 
suspect, mental 
capacity of the 

n/a 
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Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

suspect, physical 
handicaps of the 
suspect, deprivation of 
liberty of the suspect, 
factual complexity of 
the case, and severity 
of the sanction that 
can be impose. In 
addition, extradition 
cases or if the accused 
was deprived of the 
capacity to act with 
legal consequences or 
if that capacity was 
limited, cases against 
accused who fled etc. 
The costs of obligatory 
defence are always 
covered by the State – 
subject, it seems, to 
1(b)(iv) below. But if 
the court finds the 
accused guilty, this 
person is obliged to 
compensate all costs 
of criminal process 
(costs of trial, costs of 
detention etc.), 
including legal costs of 
lawyer appointed by 
the court to the 
convicted person, 
except the convicted 
person who is entitled 
to free or partially free 
legal aid. See 1 (a), or 1 
(b) (iv). 

Slovenia no   No   
[The Bar Association 
states: Criminal 
Procedure Act: YES, in 
Legal Aid Act: NO] 

n/a 

Spain no No exclusion based 
on the type of 
offence. 

  n/a 

Sweden yes   Yes, though the 
threshold for the 
alleged offence (to 

n/a 



Impact assessment of substantial amendments 

 

PE 581.410 128 
 
 

 

Member 
States 

Minor 
cases 
excluded? 

stakeholder 
consultations/desk 
research (draft 
report) 

Commission's IA 
background study 
annexes 

share of minor 
cases excluded 

qualify the suspect for 
legally aided 
assistance) is low.  If a 
suspect is under arrest 
or detained, he is 
appointed a public 
defence lawyer. A legal 
aid lawyer is also 
appointed where: the 
sanction for the 
offence is greater than 
six months; the form 
of inquiry requires 
representation; there 
is doubt as to the type 
of sanction that will 
apply, and it is possible 
that the sanction 
would be more than a 
fine; the sanction with 
a fine is not linked to a 
conditional sentence; 
and there are 
extraordinary circu 
mstances involving the 
suspect or the case. 

 
Subsequent calculations are made as follows: 
 
For the Member States which currently do not exclude minor cases from legal aid, costs of 
legal aid in the Option B are estimated according to the following formula: 
 
X = c – (1 – a) * b * c 
 
Thus, these Member States would exclude minor offences but only the ones which are not 
referred to the courts with jurisdiction in criminal matters. 
 
For the Member States which currently exclude minor cases from legal aid, the following 
formula is used: 
 
X = c + a * b * c 
These Member States would include in this option the minor cases handled by other 
authorities which are referred to the courts with jurisdiction in criminal matters. 
 
The symbols used in the formulae are the following: 
 
a – share of minor offences referred to criminal courts. This share is adopted at the level of 
20% for most Member States except BG, CZ and ES. For these Member States, this share is 



Legal aid 

PE 581.410 129 
 

assumed at 100% because according to the stakeholder consultations, all criminal offences 
are handled by criminal courts. 
 
b - share of cases excluded as minor offences  
 
This share is adopted at the level of 37.5% for the United Kingdom (England and Wales 
only) and 62.5% for Finland, which is in accordance with the estimate of such shares 
provided by the stakeholders. For other Member States, two sub-scenarios are adopted 
reflecting these two distinct levels. Subsequently, the estimates are given in a range rather 
than as a point estimate.  
 
c – costs of legal aid as estimated in the baseline scenario 
 
X –costs of Option B  
 
The tables below present the calculations resulting from the methodological approach as 
explained above. The calculations are shown separately for provisional and ordinary legal 
aid and according to the two adopted assumptions of 37.5% and 62.5 of cases excluded 
from legal aid as minor offences. 
 
Table 17: Provisional legal aid, persons not deprived of liberty, assumption 37.5% of cases 

excluded from legal aid as minor 

Member States Net costs 
of legal 
aid* 

Share of 
minor 
cases 
currentl
y 
exclude
d 

Costs of 
legal aid in 
Option 
B** 

Additional 
costs of 
option B 
compared 
to baseline 

 (A) (B) (C) (D) = (C) – 
(A) 

Austria 1 505 197 0,00% 1 053 638 -451 559 

Belgium 4 533 012 0,00% 3 173 109 -1 359 904 

Bulgaria 413 400 0,00% 413 400 0 

Croatia 1 093 809 37,50% 1 175 844 82 036 

Cyprus 928 825 37,50% 998 487 69 662 

Czech Republic 599 512 0,00% 599 512 0 

United Kingdom (England and Wales 
only) 

38 277 236 37,50% 41 148 029 2 870 793 

Estonia 809 563 0,00% 566 694 -242 869 

Finland 1 666 589 62,50% 1 874 912 208 324 

France 24 803 556 0,00% 17 362 489 -7 441 067 

Germany 29 854 110 37,50% 32 093 169 2 239 058 

Greece 2 859 868 37,50% 3 074 358 214 490 

Hungary 3 690 509 37,50% 3 967 297 276 788 

Ireland 3 388 396 37,50% 3 642 526 254 130 

Italy 22 439 356 0,00% 15 707 549 -6 731 807 

Latvia 244 510 0,00% 171 157 -73 353 

Lithuania 545 084 0,00% 381 558 -163 525 

Luxembourg 212 787 0,00% 148 951 -63 836 
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Member States Net costs 
of legal 
aid* 

Share of 
minor 
cases 
currentl
y 
exclude
d 

Costs of 
legal aid in 
Option 
B** 

Additional 
costs of 
option B 
compared 
to baseline 

 (A) (B) (C) (D) = (C) – 
(A) 

Malta 159 635 0,00% 111 745 -47 891 

Netherlands 4 973 460 37,50% 5 346 469 373 009 

Poland 6 823 899 0,00% 4 776 729 -2 047 170 

Portugal 1 964 521 0,00% 1 375 165 -589 356 

Romania 1 059 248 0,00% 741 473 -317 774 

Scotland 5 616 935 37,50% 6 038 205 421 270 

Slovakia 252 818 0,00% 176 973 -75 846 

Slovenia 1 242 599 0,00% 869 820 -372 780 

Spain 76 661 396 0,00% 76 661 396 0 

Sweden 1 921 891 37,50% 2 066 033 144 142 

Total 238 541 
721 

  225 716 
687 

-12 825 034 

* As calculated in the working baseline scenario 

** With minor offences excluded except for those handled by criminal courts 

Table 18: Ordinary legal aid, persons not deprived of liberty, assumption 37.5% of cases 

excluded from legal aid as minor 

Member States  Costs of 
legal aid* 

share of 
minor 
cases 
currently 
excluded 

Costs of legal 
aid in Option 
B** 

Additional 
costs of 
option B 
compared 
to baseline 

Austria 3 710 005 0,00% 2 597 003 -1 113 001 

Belgium 11 163 483 0,00% 7 814 438 -3 349 045 

Bulgaria 1 286 867 0,00% 1 286 867 0 

Croatia 85 252 37,50% 91 646 6 394 

Cyprus 80 722 37,50% 86 776 6 054 

Czech Republic 8 931 221 0,00% 8 931 221 0 

United Kingdom (England and Wales only) 429 205 336 37,50% 461 395 736 32 190 400 

Estonia 1 036 318 0,00% 725 423 -310 895 

Finland 11 714 641 62,50% 13 178 971 1 464 330 

France 40 881 290 0,00% 28 616 903 -12 264 387 

Germany 35 693 862 37,50% 38 370 901 2 677 040 

Greece 504 077 37,50% 541 882 37 806 

Hungary 105 924 37,50% 113 868 7 944 

Ireland 22 860 607 37,50% 24 575 153 1 714 546 

Italy 36 216 916 0,00% 25 351 841 -10 865 075 

Latvia 320 399 0,00% 224 279 -96 120 

Lithuania 1 357 332 0,00% 950 133 -407 200 

Luxembourg 604 850 0,00% 423 395 -181 455 

Malta 29 537 0,00% 20 676 -8 861 

Netherlands 24 676 738 37,50% 26 527 493 1 850 755 
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Member States  Costs of 
legal aid* 

share of 
minor 
cases 
currently 
excluded 

Costs of legal 
aid in Option 
B** 

Additional 
costs of 
option B 
compared 
to baseline 

Poland 8 077 119 0,00% 5 653 983 -2 423 136 

Portugal 10 412 372 0,00% 7 288 660 -3 123 712 

Romania 3 113 276 0,00% 2 179 293 -933 983 

Scotland 30 244 583 37,50% 32 512 926 2 268 344 

Slovakia 471 829 0,00% 330 280 -141 549 

Slovenia 1 176 371 0,00% 823 460 -352 911 

Spain 101 456 935 0,00% 101 456 935 0 

Sweden 54 262 616 37,50% 58 332 313 4 069 696 

Total 839 680 476   850 402 456 10 721 980 

* As calculated in the working baseline scenario 

** With minor offences excluded except for those handled by criminal courts 

 

Table 19: Provisional legal aid, persons not deprived of liberty, assumption 62.5% of cases 

excluded from legal aid as minor 

Member States Net costs of 
legal aid* 

share of 
minor cases 
currently 
excluded 

Costs of legal 
aid in Option 
B** 

Additional 
costs of 
option B 
compared 
to baseline 

Austria 1 505 197 0,00% 752 598 -752 598 

Belgium 4 533 012 0,00% 2 266 506 -2 266 506 

Bulgaria 413 400 0,00% 206 700 -206 700 

Croatia 1 093 809 62,50% 1 230 535 136 726 

Cyprus 928 825 62,50% 1 044 929 116 103 

Czech Republic 599 512 0,00% 299 756 -299 756 

United Kingdom (England and Wales only) 38 277 236 37,50% 41 148 029 2 870 793 

Estonia 809 563 0,00% 404 781 -404 781 

Finland 1 666 589 62,50% 1 874 912 208 324 

France 24 803 556 0,00% 12 401 778 -12 401 778 

Germany 29 854 110 62,50% 33 585 874 3 731 764 

Greece 2 859 868 62,50% 3 217 351 357 483 

Hungary 3 690 509 62,50% 4 151 823 461 314 

Ireland 3 388 396 62,50% 3 811 946 423 550 

Italy 22 439 356 0,00% 11 219 678 -11 219 678 

Latvia 244 510 0,00% 122 255 -122 255 

Lithuania 545 084 0,00% 272 542 -272 542 

Luxembourg 212 787 0,00% 106 394 -106 394 

Malta 159 635 0,00% 79 818 -79 818 

Netherlands 4 973 460 62,50% 5 595 142 621 682 

Poland 6 823 899 0,00% 3 411 949 -3 411 949 

Portugal 1 964 521 0,00% 982 261 -982 261 

Romania 1 059 248 0,00% 529 624 -529 624 

Scotland 5 616 935 62,50% 6 319 052 702 117 

Slovakia 252 818 0,00% 126 409 -126 409 

Slovenia 1 242 599 0,00% 621 300 -621 300 

Spain 76 661 396 0,00% 38 330 698 -38 330 698 

Sweden 1 921 891 62,50% 2 162 128 240 236 

Total 238 541 721   176 276 766 -62 264 955 
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* As calculated in the working baseline scenario 

** With minor offences excluded except for those handled by criminal courts 

 

Table 20: Ordinary legal aid, persons not deprived of liberty, assumption 62.5% of cases 

excluded from legal aid as minor 

Member States Costs of 
legal aid* 

share of 
minor 
cases 
currently 
excluded 

Costs of legal 
aid in Option 
B** 

Additional 
costs of 
option B 
compared 
to baseline 

Austria 3 710 005 0,00% 1 855 002 -1 855 002 

Belgium 11 163 483 0,00% 5 581 741 -5 581 741 

Bulgaria 1 286 867 0,00% 643 433 -643 433 

Croatia 85 252 62,50% 95 908 10 656 

Cyprus 80 722 62,50% 90 812 10 090 

Czech Republic 8 931 221 0,00% 4 465 611 -4 465 611 

United Kingdom (England and Wales only) 429 205 336 37,50% 461 395 736 32 190 400 

Estonia 1 036 318 0,00% 518 159 -518 159 

Finland 11 714 641 62,50% 13 178 971 1 464 330 

France 40 881 290 0,00% 20 440 645 -20 440 645 

Germany 35 693 862 62,50% 40 155 595 4 461 733 

Greece 504 077 62,50% 567 086 63 010 

Hungary 105 924 62,50% 119 164 13 240 

Ireland 22 860 607 62,50% 25 718 183 2 857 576 

Italy 36 216 916 0,00% 18 108 458 -18 108 458 

Latvia 320 399 0,00% 160 200 -160 200 

Lithuania 1 357 332 0,00% 678 666 -678 666 

Luxembourg 604 850 0,00% 302 425 -302 425 

Malta 29 537 0,00% 14 768 -14 768 

Netherlands 24 676 738 62,50% 27 761 330 3 084 592 

Poland 8 077 119 0,00% 4 038 559 -4 038 559 

Portugal 10 412 372 0,00% 5 206 186 -5 206 186 

Romania 3 113 276 0,00% 1 556 638 -1 556 638 

Scotland 30 244 583 62,50% 34 025 156 3 780 573 

Slovakia 471 829 0,00% 235 914 -235 914 

Slovenia 1 176 371 0,00% 588 185 -588 185 

Spain 101 456 935 0,00% 50 728 468 -50 728 468 

Sweden 54 262 616 62,50% 61 045 443 6 782 827 

Total 839 680 476   779 276 444 -60 404 032 

* As calculated in the working baseline scenario 

** With minor offences excluded except for those handled by criminal courts 

 

The aggregate savings across the EU in this option have been estimated to equal 

approximately EUR 2 – 123 million for the sub-scenarios reflecting 37.5% and 62.5% of 

minor offences excluded, respectively (see the table below). This would be equivalent to 

about 0.2% to 11%% savings on costs of legal aid as compared to the working baseline 

developed for this option, comprising all costs of legal aid for persons not deprived of 

liberty.  

The savings are created in these Member States which currently provide legal aid to minor 

offence cases irrespective of the authorities which impose sanctions. It must be noted that 

our calculations reflect the extreme option in which these Member States would decide to 
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exclude all minor offence cases that are handled by authorities other than courts with 

jurisdiction in criminal matters, which is not very likely to happen in practice. 

The Member States which currently exclude a considerable share of minor offences from 

legal aid, also if they are handled by criminal courts (namely: Croatia, Cyprus, Finland, 

Germany, Greece, Hungary, Ireland, the Netherlands, the United Kingdom (England and 

Wales only), Scotland and Sweden) might actually see an increase in legal aid costs in this 

option because all minor cases dealt with by criminal courts would have to be covered with 

legal aid.   

 

Table 21: Aggregate impact of Option B as compared to the baseline 

  37.5% of cases excluded from legal 
aid as minor offences 

62.5% of cases excluded 
from legal aid as minor 
offences 

Costs of Option B as 
compared to the baseline, 
provisional legal aid 

-12 825 034 -62 264 955 

Costs of Option B as 
compared to the baseline, 
ordinary legal aid 

10 721 980 -60 404 032 

Total costs of Option B as 
compared to the baseline 

-2 103 054 -122 668 987 

Total costs of Option B as 
a share of the baseline 
costs 

-0,2% -11% 

 

Amendment 42 calculations 
Calculations for the various scenarios relevant to amendment 42 generally relate to three 
different categories of costs:  

 costs of providing legal aid in executing Member States for the purpose of EAW 
proceedings; 

 costs of providing legal aid in issuing Member States for the purpose of assisting 
the lawyer in the executing Member State for the duration of the EAW 
proceedings; and 

 costs of providing legal aid to assist in evidence-gathering and other 
investigative act in third-party Member States, for the duration of the EAW 
proceedings. 

As a first step, data on the number of EAW issued, received and executed by and in each 
Member State were gathered from official reports on EAW323 - see below: 
 
Table 22: Number of EAW issued, received and executed in Member States 

Member State EAW issued latest 
figure 

EAW received EAW executed Data year 

Austria 665 401 170 2013 

Belgium 553 621 81 2013 

Bulgaria 280 123 123 2010 

Cyprus 29 72 28 2013 

Czech Rep 552 204 156 2013 

                                                 
323 Data retrieved April 7, 2016 from the latest reports for each year in the Judicial Library of the 
European Judicial Network: https://www.ejn-crimjust.europa.eu/ejn/libcategories.aspx?Id=14. 

https://www.ejn-crimjust.europa.eu/ejn/libcategories.aspx?Id=14
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Member State EAW issued latest 
figure 

EAW received EAW executed Data year 

Estonia 74 55 49 2013 

Finland 116 40 37 2013 

France 1130 1034 837 2013 

Germany 2096 12091 1924 2013 

Greece 132 213 179 2010 

Hungary 1015 204 178 2010 

Ireland 71 223 141 2013 

Italy 347 201 64324 2008 

Latvia 159 39 32 2013 

Lithuania 402 116 72 2013 

Luxembourg 32 29 25 2012 

Malta 16 14 9 2013 

Netherlands 548 835 740 2013 

Poland 3753 333 276 2013 

Portugal 84 140 90 2013 

Romania 2000 608 780 2013 

Slovakia 361 70 53 2013 

Slovenia 30 63 54 2013 

Spain 566 1156 880 2013 

Sweden 169 115 111 2013 

United 
Kingdom 
(England and 
Wales only) 

257 6760 1163 2011 

SUM 15437 25760 8252   

 
Cost of legal aid in executing Member States 
 
The costs of legal aid in executing Member States were estimated using data on the number 
of EAW executed in each Member State, on the one hand, and an estimate of the cost per 
case of providing legal aid to requested persons in each Member State. Two relatively 
simple assumptions made in the Commission’s IA with regard to these calculations are 
discarded here: 
 
First, the cost per case of providing legal aid in executing Member States was estimated 
using stakeholder responses. The Commission’s IA holds it to be equivalent to a range 
whose lower bound is the estimated cost of provisional legal aid in ordinary cases, and 
whose upper bound is simply twice that. This cost of provisional legal aid was estimated 
in the Commission’s IA to be 48% - a number derived from stakeholder consultations – of 
the average hourly lawyer fee in each Member State. Given the results of stakeholder 
consultations conducted by Milieu, this result seems fairly low, and stakeholders were 
asked, through surveys, to provide an estimate of the average cost of EAW proceedings in 
their Member State. On the basis of three stakeholder responses, the implied average 
remunerated hours was estimated, and this number was multiplied by the hourly lawyer 
fees in each Member State to arrive at an estimate of the total cost per case in each Member 
State. Results of this estimation are given in Table 23 below. 

                                                 
324 Italy is the only Member State for which data on the number of EAW executed were not available. 
This number was arrived at by multiplying the number of EAW received by Italy – a known figure 
– by the average of the share of EAW executed among those received by Member States across the 
rest of the EU. 
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Table 23: Estimation of the costs per case of providing legal aid in executing Member States 

Member State Hourly lawyer fees – data from 
2007, adjusted for inflation325 

Cost of EAW proceedings per 
case in executing Member 
States according to 
stakeholders 

Estimated cost of legal aid for 
EAW proceedings executing 
Member State 

 (A) (B) (C) = AVG(B/A)*(A)326 

Austria 383   3674 

Belgium 223 750 750 

Bulgaria 51 550 550 

Cyprus 128   1228 

Czech Rep 96   921 

Estonia 223   2139 

Finland 383   3674 

France 383   3674 

Germany 383   3674 

Greece 223   2139 

Hungary 223   2139 

Ireland 574   5507 

Italy 223   2139 

Latvia 383   3674 

Lithuania 96   921 

Luxembourg 223   2139 

Malta 128   1228 

Netherlands 383   3674 

Poland 96   921 

Portugal 223   2139 

Romania 96   921 

Slovakia 96   921 

Slovenia 223   2139 

Spain 38   365 

Sweden 383   3674 

United 
Kingdom 
(England and 
Wales only) 

574 8400 8400 

 

The implied assumption in the Commission’s IA according to which the share of cases 
receiving legal aid in executing Member States will remain equal to the statistical estimate 
of the number of cases currently receiving legal aid in each Member State was not 
maintained in the present exercise. Indeed, as assumed in calculations regarding the 
extension of the material scope to ordinary legal aid, it is assumed that Member States in 

                                                 
325 Commission IA.326 The term “AVG(A/B)” refers to the average of each individual ratio of the 
value of column A over column B in Belgium, Bulgaria and the United Kingdom (England and Wales 
only) – three Member States for which data is available and reliable – thus giving the average number 
of “billable” hours per case across the EU, which is then multiplied by the estimated hourly lawyer 
fee in each Member State to reach an average cost per case 
326 The term “AVG(A/B)” refers to the average of each individual ratio of the value of column A over 
column B in Belgium, Bulgaria and the United Kingdom (England and Wales only) – three Member 
States for which data is available and reliable – thus giving the average number of “billable” hours 
per case across the EU, which is then multiplied by the estimated hourly lawyer fee in each Member 
State to reach an average cost per case 
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which the provision of legal aid is currently relatively lower than other EU Member States 
would see themselves obliged to lower eligibility standards and thus provide legal aid to 
a higher share of persons under the Directive. Similarly to calculations made for 
amendment 29, and to those made in the Commission’s IA, two thresholds of 15 and 20% 
for the number of cases receiving legal aid are used to represent a likely range of change in 
efforts by certain Member States to provide legal aid for a wider range of cases. Naturally, 
Member States whose rate of provision of legal aid is above these thresholds would see no 
extra costs, but they are assumed not to roll back provisional legal aid, and they would not 
see costs savings either. 
Table 24 below shows the extra costs – computed on the basis of gross costs, less estimated 
current Member State spending on EAW proceedings – attributable to the measure in the 
aforementioned scenarios.  
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Table 24: Estimation of the costs of providing legal aid in executing Member States 

Member State Number of 
EAW 
executed 

Share of 
cases 
currently 
receiving 
legal aid 

Estimated cost of 
EAW in 
executing  
Member State 
per case 

Gross cost, 
current share of 
cases 

Extra cost given 
current share of 
cases 

Gross cost at 
15% minimum 
threshold 

Extra cost at 15% 
minimum 
threshold 

Gross cost at 
20% minimum 
threshold 

Extra cost at 20% 
minimum 
threshold 

 (A) (B) (C) (D) = (A)*(B)*(C) = 0 – see 
assumptions 

(E) = (A)*X*(C)327 = (E) – (D)328 (F) = (A)*Y*(C)329 = (F) – (E) 330 

Austria 170 16% 3674 99933 0 99933 0 124916 24983 

Belgium 81 20% 750 12150 0 12150 0 12150 0 

Bulgaria 123 28% 550 18942 0 18942 0 18942 0 

Cyprus 28 4% 1228 1375 0 5158 3783 6877 5502 

Czech Rep 156 13% 921 18678 0 21551 2873 28735 10057 

Estonia 49 67% 2139 70223 0 70223 0 70223 0 

Finland 37 56% 3674 76125 0 76125 0 76125 0 

France 837 37% 3674 1137801 0 1137801 0 1137801 0 

Germany 1924 20% 3674 1413755 0 1413755 0 1413755 0 

Greece 179 20% 2139 76576 0 76576 0 76576 0 

Hungary 178 0% 2139 0 0 57111 57111 76148 76148 

Ireland 141 71% 5507 551306 0 551306 0 551306 0 

Italy 64331 6% 2139 8214 0 20534 12320 27379 19165 

Latvia 32 13% 3674 15284 0 17635 2351 23514 8230 

                                                 
327 Where X is either the current share of cases receiving legal aid in column (B) or 0.15, whichever is greater 
328 Given that all Member States are currently assumed to provide legal aid to requested persons when they are the executing Member State, the estimated current cost at current 
shares is subtracted from the gross cost 
329 Where Y is either the current share of cases receiving legal aid in column (B) or 0.20, whichever is greater 
330 Given that all Member States are currently assumed to provide legal aid to requested persons when they are the executing Member State, the estimated current cost at current 
shares is subtracted from the gross cost 
331 Italy is the only Member State for which data on the number of EAW executed was not available. This number was arrived at by multiplying the number of EAW received by 
Italy – a known figure – by the average of the share of EAW executed among those received by Member States across the rest of the EU. 
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Member State Number of 
EAW 
executed 

Share of 
cases 
currently 
receiving 
legal aid 

Estimated cost of 
EAW in 
executing  
Member State 
per case 

Gross cost, 
current share of 
cases 

Extra cost given 
current share of 
cases 

Gross cost at 
15% minimum 
threshold 

Extra cost at 15% 
minimum 
threshold 

Gross cost at 
20% minimum 
threshold 

Extra cost at 20% 
minimum 
threshold 

 (A) (B) (C) (D) = (A)*(B)*(C) = 0 – see 
assumptions 

(E) = (A)*X*(C)327 = (E) – (D)328 (F) = (A)*Y*(C)329 = (F) – (E) 330 

Lithuania 72 42% 921 27851 0 27851 0 27851 0 

Luxembourg 25 20% 2139 10695 0 10695 0 10695 0 

Malta 9 13% 1228 1437 0 1658 221 2210 773 

Netherlands 740 13% 3674 353439 0 407814 54375 543752 190313 

Poland 276 13% 921 33045 0 38129 5084 50839 17794 

Portugal 90 73% 2139 140532 0 140532 0 140532 0 

Romania 780 15% 921 107757 0 107757 0 143676 35919 

Slovakia 53 13% 921 6346 0 7322 976 9763 3417 

Slovenia 54 2% 2139 2310 0 17326 15016 23101 20791 

Spain 880 23% 365 73876 0 73876 0 73876 0 

Sweden 111 59% 3674 240610 0 240610 0 240610 0 

United 
Kingdom 
(England and 
Wales only) 

1163 53% 8400 5177676 0 5177676 0 5177676 0 

SUM 8252 15437 8252 9675936 0 9830046 154110 10089028 413092 
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Cost of legal aid in issuing Member States 
 
The estimation of the costs of legal aid in issuing Member States takes the same approach, generally, as 
the previous estimation of the costs of providing legal aid for requested persons in executing Member 
States. However, a handful of assumptions differ. First, the cost per case of providing legal aid is 
assumed to be much lower in issuing Member States than in executing Member States. The reason for 
this is that the role of legal aid lawyers in the issuing Member State is presumed to be less significant 
than that of the lawyer in the executing Member State, as it is generally limited to clarifying points of 
law in the issuing Member State in response to questions that may have come up in the EAW 
proceedings in the executing Member State. Comparably to estimations in the Commission’s IA, it is 
assumed that the cost per case of providing legal aid in issuing Member States is equal to the cost per 
case of provisional legal aid.  
 
Furthermore, it is assumed that twelve Member States332 currently offer no legal aid to requested 
persons when they are the issuing Member State. Thus the extra cost of the measure – under the 
assumption that current standards for eligibility are maintained – is equivalent to the gross costs for 
these twelve Member States. Similarly to estimations of the cost of providing legal aid in executing 
Member States, two scenarios are hypothesised with regard to the share of cases granted legal aid, of 
15% and 20%.  
 
An additional threshold of 42% was used to estimate the cost of granting provisional legal aid to 
requested persons unconditionally in the issuing Member State. As discussed in the relevant section on 
amendment 42, this figure is taken from the Commission’s IA, and specifically from the analysis made 
therein of the proportion of suspects and accused persons who actually take on provisional legal aid 
when it is granted unconditionally. Given the nature of EAW proceedings, it is possible that requested 
persons will be more likely to accept legal aid than for domestic proceedings. On the other hand, it is 
not clear that retaining a lawyer in the issuing Member State will be necessary for all proceedings. Thus 
the 42% figure is assumed to closely reflect the likely share of requested persons who will take on 
provisional legal aid in the issuing Member State. Again, these shares are treated as a minimum 
threshold, and Member States who currently grant legal aid to a higher share of cases than this 
threshold are not assumed to roll back legal aid coverage. 
  
On the other hand, the relevant number of cases to take into account for each Member State is estimated 
using the same method as was used in the Commission’s IA. Specifically, the number of EAW issued 
by each Member State is multiplied by the EU-wide ratio of EAW executed over EAW issued. Indeed, 
individual statistics on the number of issued EAW that were in fact executed by each Member State are 
not available. It is possible that some Member States currently issue more EAW for reasons considered 
frivolous by other Member States compared to the EU average, or that the EAW they issue are executed 
less frequently for any other given reason. However, absent more detailed statistics, using the EU-wide 
average is assumed to provide a sufficient estimate of the EU-wide total cost of providing legal aid in 
issuing Member States. 
 
Calculations for the cost of providing legal aid in the issuing Member State are detailed in Table 25 
below. 
 

                                                 
332 Austria, Cyprus, Estonia, France, Germany, Greece, Hungary, Ireland, Lithuania, the Netherlands, Sweden and 
the United Kingdom (England & Wales only). 
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Table 25: Estimation of the costs of providing legal aid in issuing Member States 

Member States Number of 
issued EAW 
that were in 
fact executed 

Share of cases 
currently 
receiving legal 
aid 

Estimated cost of 
EAW in issuing State 
per case 

Extra cost given current 
share of cases 

Extra cost at 15% 
minimum threshold 

Extra cost at 20% 
minimum threshold 

Extra cost at 42% 
minimum threshold 

 (A) (B) (C) (D) = (A)*(B)*(C); 
= 0 for 15 MS 

(E) = (A)*X*(C) – (D)333 (F) = (A)*Y*(C) – (D)334 (F) = (A)*Z*(C) – (D)335 

Austria 355 16% 184 10451 10451 13064 27434 

Belgium 296 20% 96 0 0 0 6252 

Bulgaria 150 28% 25 0 0 0 525 

Cyprus 16 4% 61 39 146 195 410 

Czech Rep 295 13% 46 0 272 950 3935 

Estonia 40 67% 107 2868 2868 2868 2868 

Finland 62 56% 184 0 0 0 0 

France 604 37% 116 25924 25924 25924 29427 

Germany 1120 20% 184 41216 41216 41216 86554 

Greece 71 20% 107 1519 1519 1519 3191 

Hungary 543 0% 107 0 8715 11620 24402 

Ireland 38 71% 276 7446 7446 7446 7446 

Italy 185 6% 276 0 4595 7148 18381 

Latvia 85 13% 184 0 313 1095 4536 

Lithuania 215 42% 46 4154 4154 4154 4154 

Luxembourg 17 20% 107 0 0 0 400 

Malta 9 13% 61 0 11 39 160 

Netherlands 293 13% 145 5523 6373 8497 17844 

Poland 2006 13% 46 0 1845 6459 26760 

Portugal 45 73% 107 0 0 0 0 

Romania 1069 15% 46 0 0 2459 13277 

Slovakia 193 13% 46 0 178 622 2575 

Slovenia 16 2% 107 0 223 308 685 

Spain 303 23% 184 0 0 0 10593 

Sweden 90 59% 184 9770 9770 9770 9770 

                                                 
333 Where X is either the current share of cases receiving legal aid in column (B) or 0.15, whichever is greater; estimated current spending subtracted to yield net extra cost 
334 Where Y is either the current share of cases receiving legal aid in column (B) or 0.20, whichever is greater; estimated current spending subtracted to yield net extra cost 
335 Where Z is either the current share of cases receiving legal aid in column (B) or 0.42, whichever is greater; estimated current spending subtracted to yield net extra cost 
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Member States Number of 
issued EAW 
that were in 
fact executed 

Share of cases 
currently 
receiving legal 
aid 

Estimated cost of 
EAW in issuing State 
per case 

Extra cost given current 
share of cases 

Extra cost at 15% 
minimum threshold 

Extra cost at 20% 
minimum threshold 

Extra cost at 42% 
minimum threshold 

 (A) (B) (C) (D) = (A)*(B)*(C); 
= 0 for 15 MS 

(E) = (A)*X*(C) – (D)333 (F) = (A)*Y*(C) – (D)334 (F) = (A)*Z*(C) – (D)335 

United 
Kingdom 
(England and 
Wales only) 

137 53% 345 

25050 25050 25050 25050 

SUM 8253 15437 8252 133960 151069 170403 326629 
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Cost of legal aid in third-party Member States for the purpose of overseeing evidence-gathering and 
other investigative acts 

 
The estimation of the costs of legal aid in issuing Member States takes a relatively different approach 
from that in the two previous sections. Indeed, a fundamental difference with the provisions for legal 
aid in executing and issuing Member States is that legal aid for evidence-gathering and other 
investigative acts in third-party Member States is entirely novel. There are no statistics available to 
inform the assessment with regards to the relative share of evidence-gathering activities one Member 
State may undertake in the context of EAW proceedings in executing Member States. Furthermore, 
there is no information regarding the likelihood that any given EAW proceeding will require evidence-
gathering in third party Member States, much less the likelihood that a legal aid lawyer will be required 
to oversee such activities.  
 
Thus, in order to provide the best possible estimate of potential costs, a simple assumption is made; 
according to which there is no reason why evidence-gathering would take place more often in one 
Member State than another. The relative share of cases is thus computed on the basis of each Member 
State’s population ratio with regards to the EU-wide population, following the reasoning according to 
which evidence-gathering will likely take place more often in populous Member States.  
 
A second critical lacking data point is the likely cost of such legal aid, as no single Member State 
currently provides such an opportunity. Stakeholder consultations yielded an estimation of the cost of 
such activities in Bulgaria. This estimate is divided by the same hourly lawyer fee as used in sections 
above in order to yield an estimate of the average number of hours to be paid to legal aid lawyers at 
the rate listed in column A in Table 26 below. This ratio is multiplied by the same hourly lawyer fee for 
each Member State in order, providing an estimate of the total cost per case of providing legal aid for 
the purpose of evidence-gathering in each Member State. 
 
Table 26: Estimation of the costs per case of providing legal aid in evidence-gathering Member States 

Member States Hourly lawyer fees – 
data from 2007, 
adjusted for 
inflation336 

Cost of EAW proceedings 
per case in executing 
Member States according 
to stakeholders 

Estimated cost of legal aid for 
EAW proceedings executing 
Member State 

 (A) (B) (C) = AVG(B/A)*(A)337 

Austria 383   961 

Belgium 223  560 

Bulgaria 51 128 128 

Cyprus 128   321 

Czech Rep 96   241 

Estonia 223   560 

Finland 383   961 

France 383   961 

Germany 383   961 

Greece 223   560 

Hungary 223   560 

Ireland 574   1441 

Italy 223   560 

                                                 
336 Commission IA.337 The term “AVG(B/A)” refers to the average of each individual ratio of the value of column 
B over column A in Belgium, Bulgaria and the United Kingdom – three Member States for which data is available 
and reliable – thus giving the average number of “billable” hours per case across the EU, which is then multiplied 
by the estimated hourly lawyer fee in each Member State to reach an average cost per case 
337 The term “AVG(B/A)” refers to the average of each individual ratio of the value of column B over column A in 
Belgium, Bulgaria and the United Kingdom – three Member States for which data is available and reliable – thus 
giving the average number of “billable” hours per case across the EU, which is then multiplied by the estimated 
hourly lawyer fee in each Member State to reach an average cost per case 
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Member States Hourly lawyer fees – 
data from 2007, 
adjusted for 
inflation336 

Cost of EAW proceedings 
per case in executing 
Member States according 
to stakeholders 

Estimated cost of legal aid for 
EAW proceedings executing 
Member State 

 (A) (B) (C) = AVG(B/A)*(A)337 

Latvia 383   961 

Lithuania 96   241 

Luxembourg 223   560 

Malta 128   321 

Netherlands 383   961 

Poland 96   241 

Portugal 223   560 

Romania 96   241 

Slovakia 96   241 

Slovenia 223   560 

Spain 38   95 

Sweden 383   961 

United Kingdom 
(England and 
Wales only) 

574  1441 

 
Thus, the total cost generated in each Member State – columns C and D in Table 27 below – is 
computed by multiplying the total number of executed EAW, 8253, by 5% or 10%, respectively, and by 
the population ratio in (A) and estimated cost per case in (B). The 5% and 10% assumptions combine 
two different types of assumption. According to the first, not all EAW proceedings will be granted legal 
aid by the issuing Member State. Thus, a relatively significant number of cases may be set aside. Second, 
among those for which legal aid is granted, not all will require evidence-gathering in third party 
Member States – the assumed 5% to 10% range is thought to be a likely estimate for the share of EAW 
proceedings in which legal aid will be necessary for evidence-gathering in third-party Member States. 
   
Given that the costs of evidence-gathering in third-party Member States are intended to be borne by 
the issuing Member State, according to the wording of Article 5, as amended by the European 
Parliament, the total cost resulting to each issuing Member State – columns F and G in Table 27 below 
– is computed by multiplying the EU-wide sum of costs generated by each Member State’s share of 
issued cases among cases that were in fact executed. In other words, the estimated number of EAW338 
issued by each Member State is divided by the total number of executed EAW across the EU to yield 
the aforementioned ratio339. This ratio is then multiplied by the total EU-wide cost of providing legal 
aid for evidence-gathering340 thus providing an estimation of the costs accruing to each individual 
issuing Member State attributable to the provision calling for legal aid for evidence-gathering in third-

party Member States. The additional step described in this paragraph does not change the EU-wide 
total cost of legal aid in evidence-gathering Member States. Rather, it serves to redistribute individual 
costs, from the Member States where costs will be incurred, to the Member States who will bear the 

costs. 
 
 
  

                                                 
338 That were in fact executed 
339 This ratio represents each Member State’s share of EAW proceedings in which it is the issuing Member State. In 
other words, if a Member State issues relatively more EAW than the EU average, it will bear a proportionally 
higher share of the estimated EU-wide total cost of providing legal aid for evidence-gathering  
340 i.e. the Member States of column C and D respectively 



Legal aid 

 

 
 

PE 581.410 144 

Table 27: Estimation of the costs of providing legal aid for evidence-gathering in third party Member States 

Member States Population 
ratio 

Estimated 
cost of EAW 
in evidence-
gathering 
per case 

Total cost - generated IN each Member State  - of 
providing legal aid for evidence-gathering 

Number of 
issued EAW that 
were in fact 
executed 

Total cost - resulting to each issuing Member State- of 
providing legal aid for evidence-gathering 

Legal aid granted in 
5% of cases 

Legal aid granted in 10% 
of cases 

Legal aid granted in 5% of cases Legal aid granted 
in 10% of cases 

(A) (B) (C) = 
8253*0.05*(A)*(B) 

(D) = 8253*0.1*(A)*(B) (E) (F) = (E)/8253*304337 (G) = 
(E)/8253*606689 

Austria 0.017 961 6727 13454 355 13091 26097 

Belgium 0.023 560 5040 10640 296 10915 21759 

Bulgaria 0.014 128 768 1536 150 5531 11027 

Cyprus 0.002 321 321 321 16 590 1176 

Czech Rep 0.021 241 2169 4097 295 10878 21686 

Estonia 0.003 560 560 1120 40 1475 2940 

Finland 0.011 961 4805 8649 62 2286 4558 

France 0.133 961 52855 105710 604 22273 44401 

Germany 0.163 961 64387 128774 1120 41301 82333 

Greece 0.022 560 5040 10080 71 2618 5219 

Hungary 0.02 560 4480 8960 543 20024 39917 

Ireland 0.009 1441 5764 11528 38 1401 2793 

Italy 0.122 560 28000 56560 185 6822 13600 

Latvia 0.004 961 1922 2883 85 3134 6248 

Lithuania 0.006 241 482 1205 215 7928 15805 

Luxembourg 0.001 560 0 560 17 627 1250 

Malta 9E-04 321 0 321 9 332 662 

Netherlands 0.034 961 13454 26908 293 10805 21539 

Poland 0.076 241 7471 15183 2006 73973 147464 

Portugal 0.021 560 5040 9520 45 1659 3308 

Romania 0.04 241 3856 7953 1069 39420 78584 

Slovakia 0.011 241 964 2169 193 7117 14188 

Slovenia 0.004 560 1120 1680 16 590 1176 

Spain 0.093 95 3610 7315 303 11173 22274 

Sweden 0.02 961 7688 15376 90 3319 6616 

United Kingdom 
(England and 
Wales only) 

0.13 1441 77814 154187 137 5052 10071 

SUM   304337 606689 8253 304337 606689 
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Annex IV Case studies 

Amendment 29, Article 1 paragraph 1 a and b 
 
This amendment relates to the temporal and material scope of the proposed Directive. On the temporal 
scope, the proposed Directive provides provisional legal aid for individuals who are deprived of 
liberty. The amendment aims to extend this scope to suspects or accused persons who are not deprived 
of liberty. This would change the scope to be the same as the scope of Directive 2013/48/EU on the 
right of access to a lawyer. The amendment also aims to extend the material scope of the Directive to 
ordinary legal aid in addition to provisional legal aid in criminal proceedings. 

 
The European Framework 

 
According to Article 47 (3) of the Charter341, the provision of legal aid is subject to both a means and 
merits test. A similar provision is contained in Article 6(3)(c) ECHR where the right to legal aid is 
recognised as long as the ‘insufficient means’ and ‘interests of justice’ tests are met. In addition, the 
ECtHR has established that Article 6 (1) ECHR implies the right to provisional legal aid. In the case law 
of Salduz v. Turkey342 the Court of Strasbourg ruled that in order for the right to a fair trial to remain 
sufficiently ‘practical and effective’, Article 6(1) ECHR must be interpreted as requiring that: ‘access to 
a lawyer should be provided as from the first interrogation of a suspect by the police, unless it is 
demonstrated in the light of the particular circumstances of each case that there are compelling reasons 
to restrict this right’343. This principle was further reaffirmed in the case of Zaichenko v. Russia344 where 
it was established that the right to defence can apply earlier than the first police interrogation.  
 
Member States apply different eligibility criteria for access to legal aid. While in the jurisdictions of 
Belgium, France and Spain the right to legal aid is determined only by a means test345, in the 
jurisdictions of Bulgaria, the Czech Republic346, the United Kingdom (England and Wales only), 
Finland, Hungary347 and Italy the right to legal aid is determined by both a means and a merits test. In 
Germany there is only a merits test (Table 2 in Annex II).   
 
Moreover, all Member States, with the exception of Italy and Finland, provide for both ordinary and 
provisional legal aid (Table 3 in Annex II) but they differ with regard to the point at which the right to 

                                                 
341 Article 47 of the Charter of Fundamental Rights states that: “Legal aid shall be made available to those who lack 
sufficient resources in so far as such aid is necessary to ensure effective access to justice”. 
342 ECtHR, Salduz v. Turkey, judgment of 27 November 2008, application no. 36391/02.  
343 ECtHR, Salduz v. Turkey, para 55.  
344 ECtHR, Zaichenko v Russia, judgment of 18 February 2010, application No. 39660/02. 
345 The majority of these countries examine the person’s income, the property status and family situation (such as 
the number of dependent family members) of the individual. 
346 Code of Criminal Procedure Act No. 141/1961, last amended by Act. No. 86/2015 (Předpis č. 141/1961 Sb., 
Zákon o trestním řízení soudním -trestní řád), Official Gazette n. 37, 2015.  In the Czech Republic, there are both a 
means and merits test. A mandatory defence lawyer is assigned to the accused if one of the grounds of mandatory 
defence stipulated by the Code of Criminal Procedure applies (Sections 36, 36a 36b) (e. g. if the accused is in custody 
executing a sentence of imprisonment, the sentence of imprisonment at stake exceeds 5 years etc.). Therefore a 
merits test applies. On the other hand, according to Section 33(2)(3)(4), Code of Criminal Procedure (Act no. 
141/1961 Coll.), legal aid is granted if the accused proves that he/she does not have sufficient means to cover 
defence costs regardless of the type of criminal offence ( means test). 
347 In Hungary there are two types of legal aid available for suspects and accused persons. While the first one 
consists of the possibility of being exempted from covering legal costs, the second one consists of the pre-payment 
of the costs of a defence lawyer by the State in cases in which legal representation is mandatory. For the first type 
of legal aid, the eligibility criteria look at the financial situation of the suspect (means test) and at other circum-
stances not related to the type of offence. For the second type of legal aid, the type of the offence is taken into 
account (merits test). 

http://hudoc.echr.coe.int/eng#{"appno":["36391/02"]}
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legal aid arises and to whether this right is respected in practice. In Belgium348, Hungary349, 
Finland350and the Czech Republic351 this right arises prior to the first police interrogation whereas in 
the United Kingdom (England and Wales only)352, France353, Italy354 and Spain355 this occurs at the first 
police interrogation. In Germany356and Bulgaria357 it arises at the point of formal arrest/charge.  While 
in the United Kingdom (England and Wales only) access to provisional legal aid is unconditional and 
immediate358, in the other countries it is guaranteed under the same conditions for ordinary legal aid 
(eligibility criteria)359.     
 
Comparison of legal aid systems 

 
Belgium has a legal aid system based upon a means test which takes into account the amount of the 
monthly income of the suspect or accused person. Only 10 to 20% of criminal suspects/accused persons 
are eligible for legal aid360. Provisional legal aid is rarely provided to persons not deprived of liberty in 
practice361.  
 
Legal aid is granted at a relatively early stage, namely prior to police interrogation. At this stage, the 
suspect has the right to a letter of rights362 and a thirty-minute consultation with a lawyer. However, 
the latter, in contrast with Directive 2013/48/EU, involves no active participation of the counsel in the 
defence of the suspect363. 
 
Provisional legal aid is provided under the same conditions as ordinary legal aid. In the case of an 
emergency, the suspect/accused person can have access to a duty lawyer and then ask the Legal Aid 
Bureau to confirm the appointment. If the applicant does not have the necessary documents proving 
his/her eligibility for legal assistance at the time of his application, legal aid can be granted temporarily. 
The Legal Aid Bureau will set a time period (one month maximum) during which the documents 
should be produced. At the end of this period, legal aid will be extended or stopped. 

 

                                                 
348 Article 47bis (4) of the Code of Criminal Procedure 1808-11-17/30’ (Code d’Instruction Criminelle), Government 
Gazette 27-11-1808; Salduz Law 2011-08-13/13 (Loi Salduz), Government Gazette 05-09-2011; Open Society Justice 
Initiative and Justicia, ‘Legal Aid in Belgium’ (2015). 
349 Information confirmed through stakeholders’ consultations; , Study for an IA on legal aid, pp. 23 and 34. 
350 Information confirmed through stakeholders’ consultations. 
351 Study for an IA on legal aid,  p. 24. 
352 Ibid  
353Ibid , p. 25. 
354 Article 126 (L) of Presidential Decree 115/2002 - Consolidated Law on Legal Expenses (D.P.R. 115/2002 - Testo 
unico delle disposizioni legislative e regolamentari in materia di spese di giustizia).   
355 Articles 118(2) and 121 of the Law on Criminal Procedure. 
356 In Germany, the decision on legal aid can be taken up to 24 hours after the arrest of the accused. However, there 
is a gap between the time of the arrest and the moment at which the decision on eligibility for legal aid is taken. 
During this period no legal aid is provided. As a result, the person may be interrogated by the police without the 
assistance of a lawyer. (,. Study for an IA on legal aid, p.26). 
357 European Commission, European Judicial Network in civil and commercial matters, Legal aid (information 
available also on criminal legal aid); Fair Trials ‘The Practical Operation of Legal Aid in the EU’, July 2012, p.3. 
358  Commission IA p. 141. 
359 In the remaining countries, provisional legal aid is granted through a decision which assesses the financial sit-
uation of the suspect and/or other aspects. This decision is not immediate but is taken after a certain amount of 
time (information collected through desk research and stakeholder consultations). 
360 Open Society Foundations – Fact Sheet, Legal Aid in Belgium, April 2015, available at: https://www.opensoci-
etyfoundations.org/sites/default/files/eu-legal-aid-belgium-20150427.pdf 
361 Information collected through experts interviews. 
362 A “letter of rights” consists of a document which informs  the suspect or accused person of the respective right 
to the presence of a lawyer and to his or her right of access to legal aid. It is regulated by art. 47bis, §4 of the Belgian 
Code of Criminal Procedure,  Judicial Code 1967-10-10/02 (Code Judiciaire), Government Gazette 31-10-1967. 
363 Open Society Foundations, Fact Sheet, ‘Legal Aid in Belgium’. 

https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-belgium-20150427.pdf
https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-belgium-20150427.pdf
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In Germany, legal aid is subject to a merits test364. In addition to ordinary legal aid, a system comparable 
to provisional legal aid exists whereby mandatory defence schemes ensure the presence of a lawyer 
whose costs are pre-paid by the State in the early stage of the proceeding.  Despite ordinary and 
provisional legal aid being granted formally, the percentage of people receiving legal aid is relatively 
low (up to 25% for both persons deprived and not deprived of liberty)365. This particularly affects 
persons not deprived of liberty who remain, in most of the cases, without legal defence in the pre-trial 
stage366. In fact, the decision on legal aid can be taken up to 24 hours after the arrest of the accused. 
However, there is a gap between the time of the arrest and the moment at which the decision on 
eligibility for legal aid is taken. During this period no legal aid is provided. As a result, the person may 
be interrogated by the police without the assistance of a lawyer367. 
 
In Bulgaria, both ordinary and provisional legal aid is provided to persons deprived and not deprived 
of liberty. There is evidence that up to 75% of those who are deprived of liberty receive legal aid, 
whereas between 20 and 25% of persons not deprived of liberty are granted legal aid368. Emergency 
legal aid is provided in the same conditions as for ordinary legal aid, specifically on the basis of a means 
test.  However, evidence indicates that access to a lawyer during the 24 hours after the arrest is very 
limited.  Duty lawyers are rarely available and the police do not always respect the obligation to inform 
the suspect of his/her right to legal aid and access to a lawyer369.  
 
On the basis of the above considerations, Belgium, where legal aid is provided prior to police 
interrogation, clearly stands out as a good practice example as compared to Germany and Bulgaria. 
Moreover, although in all three countries, both ordinary and provisional legal aid are foreseen for 
persons both deprived and not deprived of liberty, in Germany legal aid is actually not provided to 
persons not deprived of liberty, as indicated above.  
 
The table below outlines the mean features of the three legal systems:    
 

Table 28: Comparison between the legal aid systems of Belgium, Germany and Bulgaria.  

 
National provisions BE DE BU 

Criteria of eligibility 
for provision of legal 
aid  

Means test  Merits test  Means and merits test 

Is legal aid granted to 
persons not deprived 
of liberty? 

Yes, if habitually 
resident 

Yes 
 

Yes 
 

                                                 
364 Under Section 140 stop, a suspect or accused person qualifies for mandatory defence when: (1) 1. the main 
hearing at first instance is held at the Higher Regional Court or at the Regional Court; 2.  the accused is charged 
with a felony; 3. the proceedings may result in an order prohibiting the pursuit of an occupation; 4. remand deten-
tion pursuant to Sections 112 or 112a or provisional placement pursuant to Section 126a or Section 275a subsection 
(6) is executed against an accused; 5.  the accused has been in an institution for at least three months based on 
judicial order or with the approval of the judge and will not be released from such institution at least two weeks 
prior to commencement of the main hearing; 6.  placement of the accused pursuant to Section 81 is being considered 
for the purpose of preparing an opinion on his mental condition; 7.  proceedings for preventive detention are 
conducted; 8.  the previous defence counsel is excluded from participation in the proceedings by a decision; 9.  an 
attorney has been assigned to the aggrieved person pursuant to Sections 397a and 406g subsections (3) and (4). (2) 
In other cases the presiding judge shall appoint a defence counsel upon application or ex officio if the assistance of 
a defence counsel appears necessary because of the seriousness of the offence, or because of the difficult factual or 
legal situation, or if it is evident that the accused cannot defend himself. Applications filed by accused persons 
with a speech or hearing impairment shall be granted.  
365 Information collected through experts’ interviews. 
366 Art. 141(1) StPO. German Code of Criminal Procedure. 
367 Study for an IA on legal aid. 
368 Information gathered through experts’ interviews. 
369 Open Society Institute Sofia, 2008, ‘Report on Civic Monitoring of Police Stations’ (in Bulgarian) available at°: 
http://www.osf.bg/downloads/File/PoliceWarch_2008_Final_BG.pdf.  

http://www.osf.bg/downloads/File/PoliceWarch_2008_Final_BG.pdf
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National provisions BE DE BU 

Is provisional and/or 
ordinary legal aid 
available? 

Both Both by law 
(in practice persons 
not deprived of liberty 
do not enjoy legal aid) 

Both  

At which stage of the 
proceeding is legal aid 
available? 

Prior to police 
interrogation 

At the moment of 
formal arrest  

Prior to police 
interrogation 

 
The impact of the amendment  
 
Should the amendment be adopted, all three countries would need to make changes to their legal aid 
systems. In particular, Germany and Bulgaria would need to make further efforts to implement their 
legislation to ensure that the right to legal aid is guaranteed in practice to persons deprived and not 
deprived of liberty. 
 
All suspects and accused persons are vulnerable and at risk of self-incrimination and violations of their 
right to a fair trial (Article 47 of the Charter, Article 6 ECHR) without legal representation during the 
earliest stages of criminal proceedings irrespective of whether or not they have been detained370. The 
earlier the access to legal aid would be guaranteed, the higher the impact on fundamental rights would 
be. The right of access to a lawyer (Directive 2013/48/EU), the right to fair trial and defence rights of 
suspects/accused persons (Article 48 of the Charter, Article 6 ECHR) would be strengthened. This 
would be in line with Directive 2013/48/EU, according to which, legal aid should be granted to 
suspects or accused persons from the time when they are made aware by competent authorities that 
they are suspected or accused, irrespective of whether they are deprived of liberty.  
 
Moreover, with the adoption of the amendment both persons deprived and not deprived of liberty 
would be entitled to legal aid on the same terms, thereby avoiding an unjustified discriminatory 
treatment between suspects or accused in criminal proceedings. In addition, the effective 
implementation of the amendment would probably result in a decreased risk of pre-trial detention, 
especially in Germany and Bulgaria. In fact, an effect similar to that experienced in Belgium is likely to 
occur where the number of pre-trial detention cases fell by 30% following the adoption of the law which 
introduced emergency legal aid371. This would thereby promote the right to liberty and security (Article 
6 of Charter, Article 5 ECHR). 

 
Similarly, the adoption of the proposed Directive of the Commission would produce a positive impact 
on fundamental rights. The proposal of the Commission foresees that access to provisional legal aid 
should be granted unconditionally and immediately. Should the Directive be adopted, all three 
countries would need to modify their legislation in order to allow persons deprived of liberty to access 
legal aid immediately and regardless of eligibility criteria. Germany and Bulgaria would need to 
guarantee that legal aid is provided in practice as soon as the person is deprived of liberty. This is not 
currently the case in Germany since during the time-lapse between the arrest and the moment at which 
the decision on eligibility for legal aid is taken, no legal aid is provided. As a result, the person may be 
interrogated by the police without the assistance of a lawyer372. Also in Bulgaria, access to legal aid in 
the 24 hours after the arrest is currently limited.  
 
As for the material scope, Belgium, Bulgaria and Germany all provide ordinary legal aid. In case of 
adoption of the amendment, no change would be necessary from their legal aid systems. Overall, 
amendment 29 would reaffirm the right of access to a lawyer (Directive 2013/48/EU), the right to fair 
trial (Article of the 47 Charter, Article 6 ECHR) and the presumption of innocence (Article 48 Charter). 
 

                                                 
370 Fair Trials, ‘Position paper on the proposed directive on provisional legal aid for suspects or accused persons 
deprived of liberty and legal aid in European arrest warrant proceedings’. 
371 Open Society Foundations, Fact Sheet, ‘Legal Aid in Belgium’, April 2015. 
372Study for an IA on legal aid. 
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Amendment 31, Article 2, paragraph 2 a and b 
 
This amendment relates to the material scope of the proposed Directive and aims to align it with that of Directive 
2013/48/EU. The proposed amendment excludes minor offences from the scope of the Directive in specific 
circumstances. In respect of minor offences, the Directive shall only apply to the proceedings before a court with 
jurisdiction in criminal matters: (a) where the law of a Member State provides for the imposition of a sanction 
by an authority other than a court with jurisdiction in criminal matters, and the imposition of such a sanction 
may be appealed or referred to such a court; or (b) where deprivation of liberty cannot be imposed as a sanction. 

 
The European Framework 
 
States enjoy a certain amount of discretion in excluding access to legal aid for minor offences, but this 
discretion is not unlimited. In this regard, the ECtHR has established that, in deciding whether legal 
assistance is necessary in the interest of justice, national authorities should take into consideration the 
following elements: (1) the seriousness of the offence; (2) the complexity of the case; and (3) the ability 
of the defendant to provide his or her own representation373. The seriousness of the offence criterion 
includes the assessment of the severity of a potential penalty. Where deprivation of liberty is at stake, 
the interests of justice call for free legal representation374. In Quaranta v. Switzerland, the applicant was 
accused of drug use and trafficking and was liable to imprisonment (not exceeding three years) or a 
fine. The Court found that free legal assistance should have been afforded by reason of the mere fact 
that ‘so much was at stake375’. In line with this approach, the ECtHR found the United Kingdom in 
violation of Article 6 ECHR because of the denial of legal aid to a person facing a maximum term of 
three months’ imprisonment in the Benham case376. A contrario, the ECtHR established that the interests 
of justice do not require the granting of free legal aid when the likelihood of a sentence of imprisonment 
is excluded377.  
 
The Commission’s proposed Directive does not contain any exception in relation to minor offences. 
This is due to the fact that the Directive applies only to cases of deprivation of liberty for which legal 
representation should always be guaranteed. On the other hand, the amendments proposed by the 
Parliament extend the scope of the Directive to persons not deprived of liberty. Because of the extended 
scope of the Directive, the Parliament proposes an exception relating to certain minor offences. In 
particular, under this option legal aid shall not be provided:(a) where the law of a Member State 
provides for the imposition of a sanction by an authority other than a court with jurisdiction in criminal 
matters, and the imposition of such a sanction may be appealed or referred to such a court; or (b) where 
deprivation of liberty cannot be imposed as a sanction.  However, the Directive shall only apply to the 
proceedings before a court with jurisdiction in criminal matters (Article 2). 
 
In five out of the ten Member States analysed (i.e. the United Kingdom - England and Wales only378, 
Finland379, Germany380, Hungary381 and Spain382), legal aid is excluded for minor offences such as petty 

                                                 
373 ECtHR, Quaranta v. Switzerland, judgment of 24 May 1991, application n. 12744/87.  
374 ECtHR, Benham v. United Kingdom, judgment of 10 June 1996, application n. 19380/92, at para.61.  
375 ECtHR, Quaranta v. Switzerland, at para. 33.  
376 ECtHR, Benham v. United Kingdom.  
377 The ECtHR also considered that the circumstances of the cases were not complicated and the applicant was 
sufficiently educated to defend himself. ECtHR, Wolff v. Switzerland, 27 November 1996, application n. 31983/96, 
Commission admissibility decision.  
378 Legal aid is excluded if the punishment would be no greater than a fine, or in certain cases (such as motoring 
offences), if the case is tried in a magistrates’ court.   
379 Legal aid is not provided if: (1) the matter is of minor importance to the applicant; (2) it would be manifestly 
pointless in proportion to the benefit that would ensue to the applicant; (3) pleading the case would constitute an 
abuse of process; or (4) the matter is based on an assigned right and there is reason to believe that the purpose of 
the assignment was to receive legal aid. 
380 Legal aid is excluded if a person is charged with a crime that is punishable by one year or less of imprisonment. 
381 Provisional legal aid is not available, if the penalty foreseen for the commission of the crime is fewer than five 
years. 
382 Table 4 in Annex II. 
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crimes, offences punished with a pecuniary penalty (i.e. fine) or offences punished with a minimum 
penalty383. In some Member States, such as Germany384 and Hungary385, legal aid is excluded for minor 
offences also when the deprivation of liberty can be applied. 
 
The situation in Hungary  
 
Hungarian criminal law differentiates between felonies and misdemeanors. While the former are 
crimes committed intentionally punishable with imprisonment of at least two years, the latter are 
criminal offences punishable with imprisonment of up to two years. For road traffic offences, fines can 
be imposed. In case of failure to pay them, these can be commuted into imprisonment for a maximum 
of 60 days or community service386. 
 
There are two types of legal aid available for suspects and accused persons. These are granted under 
different eligibility tests. The first type of legal aid consists of the exemption from the obligation of 
covering legal costs. Defendants could benefit from this type of legal aid, regardless of the penalty 
foreseen for the commission of the crime, provided that they meet the eligibility criteria (merits and 
means tests387). This type of legal aid can be requested at any stage of the criminal judicial proceedings. 
 
The second type of legal aid consists of the provision of a defence lawyer, provided that the legal 
representation of the defendant is mandatory in the criminal judicial proceedings and the defendant 
does not have a mandated lawyer. The State prepays the costs of the defence lawyer. Among other 
conditions, the appointment of a defence lawyer is mandatory if the law foresees a penalty of five years 
or more of imprisonment for the commission of the crime388. Mandatory defence is, thus, excluded for 
offences for which a term of imprisonment of up to five years can be imposed. 
 
The French system  
 

In France, legal aid can be granted in every proceeding before the judicial or administrative courts 
provided that the means test is met389. A number of petty offences, mainly breaches of traffic 
regulations, are handled directly by administrative authorities rather than the judicial authorities. 
Moreover, the penalty imposed by the former can never consist of the deprivation of liberty390. 

                                                 
383 Table 4 in Annex II. 
384 Section 140 (1), subsection 2, of the German Code of Criminal Procedure. 
385 Article 46(a) of Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a büntetőeljárásról), available at°: 
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686. 
386 European E-Justice Portal, ‘Rights of defendants in criminal proceedings, Hungary: Road Traffic Offences’, ac-
cessed on 29 April 2016, https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-
169-HU-maximizeMEMBER STATES-en.do?clang=en&idSubpage=5. 
387 Article 2(3) Decree 9/2003 (V.6.) of the Ministers of Justice, Interior Affairs and Finance on the application of 
personal exemptions from legal costs in criminal judicial proceedings (9/2003. (V. 6.) IM-BM-PM együttes rendelet a 
személyes költségmentesség alkalmazásáról a büntetőeljárásban), available at°: http://net.jogtar.hu/jr/gen/get-
doc2.cgi?dbnum=1&docid=A0300009.IM. 
 
388 Article 46 Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a büntetőeljárásról), available at°: 
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686. Article 242(1) of the Criminal Procedure Code specifies 
some cases in which the legal representation of the defendant is mandatory. These are: the case is before a county 
court acting as court of first instance; the duly summoned accused announces that he or she does not want to take 
part at the hearing; a supplementary private prosecutor (pótmagánvádló) presses charges. Pursuant to Article 242(2) 
of the Criminal Procedure Code, the representation of the defendant could become mandatory if the prosecutor 
takes part at the hearing and the defendant has not retained a defence lawyer. In this case the court is obliged to 
appoint a defence lawyer for the defendant upon his/her request. 
389 Access to the law and justice ‘, the National Council of Bars, available at: http://cnb.avocat.fr/Acces-au-droit-
et-a-la-justice_a135.html. 
390 European E-Justice Portal, ‘Rights of defendants in criminal proceedings, France: Breaches of the traffic regula-
tions and other petty offences’, accessed on 29 April 2016, https://e-justice.europa.eu/content_rights_of_defend-
ants_in_criminal_proceedings_-169-fr-en.do?member=1. 
 

http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-HU-maximizeMS-en.do?clang=en&idSubpage=5
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-HU-maximizeMS-en.do?clang=en&idSubpage=5
http://net.jogtar.hu/jr/gen/getdoc2.cgi?dbnum=1&docid=A0300009.IM
http://net.jogtar.hu/jr/gen/getdoc2.cgi?dbnum=1&docid=A0300009.IM
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
http://cnb.avocat.fr/Acces-au-droit-et-a-la-justice_a135.html
http://cnb.avocat.fr/Acces-au-droit-et-a-la-justice_a135.html
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-fr-en.do?member=1
https://e-justice.europa.eu/content_rights_of_defendants_in_criminal_proceedings_-169-fr-en.do?member=1
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The impact of the amendment 
 
Should the amendment of the Parliament be adopted, this would have a significant impact on Hungary. 
Conversely, the French system would not be affected for the reason that it already provides legal aid in 
the cases of minor offences. In fact, no exclusion from legal aid is provided based on the seriousness of 
the offence, only a means test applies. In particular, Hungary would need to guarantee access to legal 
aid when fewer than five years’ imprisonment can be imposed as a sanction. In cases where deprivation 
of liberty cannot be imposed or an authority different from a criminal court has competence for 
imposing a sanction, Hungary would need to guarantee access to legal aid only for proceedings before 
a court with jurisdiction in criminal matters.  
 
Currently, mandatory defence is available when a penalty of five years of imprisonment or more is 
foreseen. This is the only type of legal aid available in the early phases of the procedure, since the 
decision on the exception from legal aid costs (first type of legal aid) is taken at a later stage. Due to the 
changes in the Hungarian legislation brought by the amendment, all persons risking deprivation of 
liberty of less than five years and whose proceeding is in front of a criminal court, would be entitled to 
legal aid since the early phases of the proceeding. These changes in the legislation would enhance the 
rights of suspects/accused persons especially the right of access to a lawyer (Directive 2013/48/EU), 
the right to liberty (Article 5 of the Charter), the presumption of innocence (Article 48 of the Charter), 
defence and fair trial rights (Article 47 of the Charter and Article 6 ECHR). 
 
Should the Directive be adopted without amendments, Hungary would still need to guarantee access 
to legal aid in cases of minor offences for persons deprived of liberty. By contrast, persons not deprived 
of liberty risking a sanction of imprisonment of fewer than five years would continue to not be entitled 
to mandatory defence. In France, the situation would remain unchanged because legal aid is provided 
independently from the seriousness of the offence and from the applicable punishment.  
 

 
The European Framework 
 
In nine out of the ten Member States considered by this study391, the reimbursement mechanism in the 
legal aid system provides the State with the possibility of recovering at least part of its legal aid 
expenditure. In some of these Member States392 there is a requirement for reimbursement of the cost of 
legal aid if a suspect is found to be guilty. This case-study compares the Bulgarian system, where this 
requirement exists, with the Finnish system, where this requirement does not exist.  
 
According to the case-law of the ECtHR393, the possibility to require an accused person to repay the cost 
of legal aid at the end of the proceedings is not, in principle, incompatible with Article 6(3) of the ECHR. 
The article does not guarantee a definitive exemption from legal aid costs394. The wording ‘has not 
sufficient means to pay’ in Article 6(3)(c) refers not only to the moment when the court decides that free 

                                                 
391 In Belgium, Bulgaria, the United-Kingdom (England and Wales only), Finland, France, Germany, Hungary, 
Italy, Spain. According to a report commissioned by DG JUSTICE (Study for an IA on legal aid, p. 29), this is the 
case also for Latvia, Poland, Slovakia, Sweden and Denmark.  
392 Among the Member States analysed, only Bulgaria. According to the report commissioned by DG JUSTICE 
(ibid., Centre for Strategy & Evaluation Services LLP, Final Report,  p. 9)), this is also the case for Estonia. 
393 ECtHR, X. v. Germany, judgment of 6 May 1982, application no. 9365/81. 
394 ibid.   

Amendment 39, (Article 4, paragraph 5) 
This amendment relates to the recovery of costs. The person benefitting from legal aid might be asked to 
reimburse the costs. According to the European Parliament, the proposed Directive leaves a substantial 
margin for interpretation. The amendment aims at significantly reducing the possibility for Member States to 
recover the costs. The Member States may only recover costs if it is established through a final decision 
providing that the person does not meet the eligibility criteria and that the person provided false information 
about his/her financial situation. 
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legal assistance should be provided, but also to the period following the final conviction. Thus, the 
requirement to pay the costs of the criminal proceedings is compatible with Article 6(3)(c) ECHR, only 
if the person’s financial situation changes to the extent that he/she would be able to meet these costs 
despite having previously passed the means test. 
 
According to the case law of the ECtHR, the requirement to reimburse legal aid costs may violate the 
fairness of the proceedings where the amount claimed from the applicant is excessive395 or the terms of 
reimbursement are arbitrary or unreasonable396. It also follows that a situation where no assessment of 
a change in the applicant’s financial situation has been performed to ensure that his/her economic 
situation has improved would be incompatible with Article 6(3)(c) ECHR397. 
 
The Bulgarian system 
 

In Bulgaria, the person to whom the legal aid is granted shall immediately notify the competent body 
of any changes in the circumstances on which the granting of legal aid is grounded398. Legal aid can be 
terminated as of the moment when the change has occurred. Should the person not notify of the change 
of circumstances in due time he/she shall refund the National Legal Aid Bureau (NLAB) for the 
expenses incurred as from the moment of the change. In addition, a person who receives legal aid is 
required by law to reimburse the legal aid to the NLAB if he/she is sentenced or loses the case fully or 
partially399. This requirement does not run counter to Article 6(3)(c) ECHR according to the Supreme 
Court of Cassation400. The ECtHR has considered the requirement of reimbursement in case of guilt of 
the Bulgarian system compatible with Article 6 ECHR in the case Ognyan Asenov v. Bulgaria401. The 
outcome of the ECtHR’s judgment was based on the consideration that the Bulgarian authorities did 
not take any steps to enforce the court order requiring the applicant to pay the costs of the criminal 
proceedings against him, including the fees of his court-appointed counsel. Nor was there any 
indication that the applicant has made any payments in relation to that matter402. Conversely, if the 
authorities had enforced the order to reimburse the legal aid costs, the ECtHR would have probably 
found a violation of Article 6 ECHR. This is confirmed by the ECHR case-law, explained above, which 
establishes that a situation where no assessment of the applicant’s financial situation has been 
performed to ensure that his/her economic situation has improved and he/she is able to meet the costs 
would be incompatible with Article 6(3)(c) ECHR403. In light of the above, the compatibility of the 
Bulgarian legislation with Article 6 ECHR should be questioned.  
 
The Finnish system 
 

                                                 
395 ECtHR, Croissant v Germany, judgment of 25 September 1992, application no. 38157/04, para 36. ECtHR, Orlov 
v Russia, judgment of 21 June 2011, application no. 29652/04, para 114. 
396 ECtHR, Morris v the United Kingdom, judgment of 26 February 2002, application no. 38784/97, para. 89. 
397 ECtHR, Croissant v Germany, see note 3, at para. 36; ECtHR, Morris v the United Kingdom, see note 4, at para 89; 
ECtHR, Orlov v Russia, see note 3, para 114. 
398 Article 12 of Legal Aid Act (Закон за правната помощ) into force from 1 January 2006, Government Gazette 
79/October 2005. 
399 With regard to the requirement for reimbursement in case of guilt, Article 169(2) of the 1974 Code of Criminal 
Procedure (Наказателно-процесуален кодекс, Government Gazette 86/2005) provided that if the accused is found 
guilty, the court shall order him/her to reimburse the costs of the proceedings, including the fees and disburse-
ments of any court-appointed counsel. 
400 Judgement No 33 of 3 February 2005 concerning Criminal court case 509/2004 of the Supreme Cassation Court, 
2nd Criminal division,  реш. № 33 от 3 февруари 2005 г. по н. д. 509/2004 г., ВКС, ІІ н. о. See Ognyan Asenov v 
Bulgaria, note 9, para 18.  
400 Supreme Cassation Court, General Assembly of the Criminal Division, Interpretive Decision No 4 of 19 February 
2010 concerning Interpretive court case № 4/2009, тълк. реш. № 4 от 19 февруари 2010 г. по тълк. д. № 4/2009, 
ОСНК на ВКС. See ECtHR, Ognyan Asenov v. Bulgaria, note 9, para 19. 
401 ECtHR, Ognyan Asenov v. Bulgaria, see note 9.  
402 ibid.  
403 ECtHR, Croissant v. Germany, Judgment of 25 September 1992, at para. 36; ECtHR, Morris v the United Kingdom, 
Judgment of 26 February 2002, at para. 89; ECtHR, Orlov v Russia, Judgment of 21 June 2011, para 114; European 
Commission on Human Rights, X. v Germany, Decision no. 9365/81, 6 May 1982. 
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Contrary to Bulgaria, Finland does not have such a requirement for reimbursement of the state’s 
expenditure where the accused person is found guilty.   
 
The legal basis for recovery of legal aid is always based on an assessment on whether the prerequisites 
for granting legal aid did not exist, or if the circumstances have changed or ceased to exist404. These 
grounds determine whether the recipient is liable to compensate the state for the legal aid received and 
what the amount of compensation is.  
 
This system, based on the financial capacity of the accused person to reimburse the costs, is in line with 
the ECHR case-law since the requirement of the assessment of the applicant’s financial situation is 
respected.  
 
The impact of the amendment  
 
The proposal of the Commission states that “Member States shall be able to provide that the costs 
relating to provisional legal aid can be recovered from suspects or accused persons and requested 
persons who do not meet the eligibility criteria for legal aid as applicable under national law.” This 
does not allow a requirement such as the Bulgarian one, where, if the defendant is found guilty, he/she 
must repay the costs of legal aid.   
 
Conversely, it allows a requirement of reimbursement based on any changes in the circumstances on 
which the granting of legal aid is grounded, which is also provided by the Bulgarian system.   
 
Should the proposal of the Commission be adopted, Bulgaria might need to amend its legislation. The 
amended legislation could not give consideration to the accused person’s guilt. The requirement of 
reimbursement could only be based on the respect of the eligibility criteria for ordinary legal aid. By 
contrary, the Finnish system would not be affected.  
 
The amendment proposed by the Parliament is stricter. Under the Parliament’s proposal, Member 
States may introduce an obligation of reimbursement only “if it is established through a final decision 
that those persons do not meet the eligibility criteria for ordinary legal aid as applicable under national 
law, and if they have intentionally provided the competent authorities with false information on their 
personal financial situation.” 
 
Therefore, should the amendment be adopted, Bulgaria would need to restrict even further the 
obligation to reimburse the legal aid costs. This requirement of reimbursement could only be based on 
the respect of the eligibility criteria for ordinary legal aid and on the applicant having provided false 
information. 
 
Overall, the impact on fundamental rights would be positive. A reduced risk of having to repay the 
costs relating to provisional legal aid would induce an increased number of suspects/accused to apply 
for it. This would ensure that more suspects and accused persons have access to a lawyer, especially at 
the critical early stages of the proceeding, strengthening their rights to liberty (Article 6 of the Charter), 
fair trial (Article 47 of the Charter) and the right to be presumed innocent (Article 48 of the Charter). 
The standards of protection guaranteed by the Bulgarian legislation would live up to the ECtHR’s 
criteria. 
 

                                                 
404 Law 257/2002 ‘Legal Aid Act’(Oikeusapulaki) Section 16 “Amendment of a legal aid decision and cessation of 
legal aid—(1) If the prerequisites for granting legal aid have not existed, or if the circumstances have changed or 
ceased to exist, the legal aid office may amend the legal aid decision or decide that legal aid is to cease.[…] (3) 
[…]When it is decided that legal aid is to cease, a decision on whether the recipient is liable to compensate the state 
for legal aid received shall be made and the amount of the compensation shall be determined.”, Government Ga-
zette no. 257−273. 
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The Finnish system would also need to be modified in case of adoption of the amendment proposed by 
the European Parliament. The requirement of the applicant having provided the authorities with false 
information would need to be added to Section 16 of the ‘Legal Aid Act’405. In this sense, the amendment 
seems to go further than the ECtHR in the standards of protection of the right to a fair trial. In fact, the 
requirements for the recovery of legal aid costs set by the ECtHR406 do not refer to the applicant having 
provided false information or not.   
 

Amendment 41, Article 4 b 
This amendment suggests the inclusion of a new Article, which would provide that decisions to grant legal aid 
and assign a lawyer shall be made promptly and by an independent authority. 

 
The European Framework  
 
The right of the suspect to choose a lawyer is not absolute under the ECHR407.  Even so, according to 
the case law of the ECtHR, national authorities must have regard to the defendant’s wishes when 
appointing a defence counsel and can override those wishes only when there are sufficient grounds for 
holding that this is necessary in the interests of justice408.  
 
The decision concerning the authority in charge of appointing legal aid lawyers is left to the discretion 
of Member States. However, the ECtHR has indirectly associated a lack of independence of lawyers 
appointed by the police in two cases409. In both cases, the defendants were prevented from meeting 
with the lawyer desired by their families and had been pressured by the police to accept the assistance 
of another legal aid lawyer. As a result, the defendants had pleaded guilty at a very early stage of the 
investigation. The ECtHR found, thus, a connection between the defence offered by a lawyer indicated 
by the police and the self-incrimination of the defendants. The appointment of legal aid lawyers by the 
police and their lack of independence is also recognised as a major issue by the United Nations410. In all 
the Member States analysed, with the partial exception of Hungary411, the authority in charge of 
appointing legal aid lawyers is the court, the bar or the legal aid bureau (see Annex II, Table 6). In the 
United Kingdom (England and Wales only), the Czech Republic, Finland, Germany, Italy and Spain, 
the suspect/accused person has at least some role in choosing the legal aid lawyer (see Annex II, Table 
6). 
 
The situation in Hungary  
 
Different authorities are in charge of appointing legal aid lawyers in Hungary. There are two types of 
legal aid: the first one consists of the exemption from covering legal costs, the second one consists of 

                                                 
405 Law 257/2002 ‘Legal Aid Act’(Oikeusapulaki) Section 16 “Amendment of a legal aid decision and cessation of 
legal aid—(1) If the prerequisites for granting legal aid have not existed, or if the circumstances have changed or 
ceased to exist, the legal aid office may amend the legal aid decision or decide that legal aid is to cease.[…] (3) 
[…]When it is decided that legal aid is to cease, a decision on whether the recipient is liable to compensate the state 
for legal aid received shall be made and the amount of the compensation shall be determined.”, Government Ga-
zette no. 257−273. 
406 The ECtHR has established that a requirement to reimburse legal aid costs is compatible with the right to fair 
trial if it is not excessive (Croissant v Germany, ECtHR, judgment of 25 September 1992, application no. 38157/04, 
at para. 36. Orlov v Russia, ECtHR, judgment of 21 June 2011, application no. 29652/04, at para. 114.), its terms are 
not arbitrary or unreasonable (Morris v the United Kingdom, ECtHR, judgment of 26 February 2002, application no. 
38784/97, at para. 89) and it is based on the assessment of a change in the applicant’s financial situation (Croissant 
v Germany, see note 3, para 36; Morris v the United Kingdom, see note 4, at para. 89; Orlov v Russia, see note 3, para 
114).  
407 ECtHR, Croissant v Germany, judgment of 25 September 1992, application no. 38157/04, at para. 29.  
408 ibid. 
409 ECtHR, Martin v. Estonia, judgment of 30 May 2013, application n. 35985/09; ECtHR, Dvorski v. Croatia, judgment 
of 20 October 2015, application no. 25703/11. 
410 UNODC, Early access to legal aid in criminal justice processes: a handbook for policymakers and practitioners, 
2014.  
411 In certain cases, the authority in charge of appointing a legal aid lawyer is the police or the prosecutor.  
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the pre-payment of the costs of a defence lawyer by the State in cases in which legal representation is 
mandatory.   
 
Under both types of legal aid, a legal aid lawyer is usually appointed by the investigating authority, 
typically the police, the prosecution service or the court412. As for the second type of legal aid, the 
investigating authority, usually the police, chooses from the list of defence counsels, having total 
discretion in this regard. However, in some cases the court is the only authority in charge of appointing 
a mandatory defence lawyer413. Such a situation occurs when the prosecutor decides to take part in the 
proceeding and the defendant does not have a mandated lawyer. 
 
Defence counsels are selected from a register kept by the competent regional bar association414. In this 
regard, the Attorneys Act provides that registers shall include a sufficient number of attorneys 
according to the principle of equality but does not contain any concrete guidelines as to how the register 
should be put together. Thus, bar associations apply different methods in compiling the registers415.   
 
This system of appointment raises concerns about the independence of legal aid lawyers. There is 
evidence that one or two lawyers from the register obtain the vast majority (more than 50%) of 
appointments. In certain locations the same attorney was appointed in 70% or even 82% of the cases416. 
The 2006 police survey confirmed that in Budapest, twelve district police stations regularly appoint the 
same counsels, most of whom are retired lawyers. In certain counties lawyers may reside at police 
stations and their work is exclusively based on the legal aid appointments made by the police417. 
 
This creates financial dependence of legal aid lawyers on the appointing police officers, who, as 
investigating authority, have an interest in facing a weak defence. This mechanism is indicated as one 
of the causes of the poor quality of legal aid defence in Hungary418. A number of studies have shown 
that most legal aid lawyers appointed by the police do not meet their clients nor take part in the 
investigation419. According to a survey420, some defendants expressed the opinion that legal aid lawyers 
are in fact working for the investigation authorities that had appointed them. Also judges have reported 
the tendency of investigating authorities to appoint the same lawyer, who is in fact very passive and 
rarely puts forth a motion421. 
 
The situation in the United Kingdom (England and Wales only) 
 

                                                 
412 Article 48(1) Criminal Procedure Code, Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a bün-
tetőeljárásról), available at°: http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686. 
413 Article 242(2) of the Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a büntetőeljárásról), avail-
able at: http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686. 
414 Under Section 35 Act XI of 1998 on Attorneys (1998. évi XI. Törvény az ügyvédekről), available at: 
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34117.316475. 
415 Study for an IA on legal aid, p. 343.  
416 ibid.  
417 Hungarian Helsinki Committee, ‘Without Defense’, 2013, p. 63, available at:  http://www.helsinki.hu/en/with-
out-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-mat-
ters-2007/.  
418 ibid.  
419 Investigation and defense – the wall may be made of glass (Mihály Tóth: Nyomozás és védelem) in: Hungarian Law 
Review (Magyar Jog), 1989/3; The realization of the right to defense of detained persons with appointed defense 
counsels in the investigative phase of the criminal procedure (A kirendelt védővel rendelkező fogvatartott személyek 
védelemhez való jogának érvényesülése a büntetőeljárás nyomozási szakaszában), Budapest, Office of the Ombudspersons, 
1996;  Punished before Sentence: Detention and Police Cells is Hungary. Constitutional and Legal Policy Institute– 
Hungarian Helsinki Committee, Budapest, 1998; Csaba Fenyvesi: The defense counsel: about the defense counsel’s 
role and status in the criminal procedure (A védőügyvéd: a védő büntetőeljárási szerepéről és jogállásáról) Dialóg Cam-
pus Kiadó, 2002, Budapest–Pécs; András Kádár, Presumption of Guilt: Injurious Treatment and the Activity of 
Defense Counsels in Criminal Proceedings against Pre-trial Detainees. Hungarian Helsinki Committee, 2004, Bu-
dapest. 
420 Hungarian Helsinki Committee, ‘Without Defense’, 2013, p. 16.  
421 Hungarian Helsinki Committee, ‘Without Defense’, 2013, p. 63.  

http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34117.316475
http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007/
http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007/
http://www.helsinki.hu/en/without-defense-recommendations-for-the-reform-of-the-hungarian-ex-officio-appointment-system-in-criminal-matters-2007/
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In the United Kingdom (England and Wales only), both provisional and ordinary legal aid exist. 
Provisional legal aid consists of free legal advice at the police station by a duty solicitor who is available 
24 hours a day. If the suspect/accused person requests to speak with a duty solicitor, the police calls 
the Defence Solicitor Call Centre (DSCC) which will contact a duty solicitor.  Duty solicitors have to be 
registered under the ‘police station representatives’ accreditation scheme’ which is regulated by the 
Legal Services Commission422. The quality of the solicitors is checked through an assessment procedure.  
 
Moreover, a person can also select a legal representative of his/her own choice providing that the 
representative has a contract with the Legal Aid Agency (LAA). This includes solicitors in private 
practice, law centres and some Citizens Advice Bureaux. In this case, the police will call the DSCC to 
contact him. If the DCSS cannot contact the solicitor within two hours, then the person will be allocated 
a duty solicitor instead. However, where a person was assigned a Duty Solicitor he/she will be required 
to continue using that legal representative423. 
 
The impact of the amendment  
 

Should the amendment be adopted, Member States would need to guarantee that a decision on granting 
legal aid and assigning lawyers is made promptly by an independent authority.  Investigating 
authorities, especially the police, would need to be excluded from this decision as they clearly have 
conflicting interests with the suspect/accused persons.  
 
Hungary would, thus, be required to amend its legislation and prevent investigation authorities from 
interfering with decisions on granting legal aid and appointing lawyers. In this way, the Hungarian 
system would better comply with the ECtHR’s case-law and would probably solve some of the 
problems linked to the poor quality of legal aid defence. On the other hand, no change would be 
required from the English & Welsh system where the investigating authority does not retain any power 
in the appointment of legal aid lawyers and the suspect/accused person has the possibility of selecting 
a lawyer of his/her own choice.     
 

Amendment 42, Article 5, paragraph 2 
 
Paragraph 2 of this amendment aims to extend the scope of the right to legal aid from the issuing Member State 
to any Member State where evidence-gathering or other investigative acts are being carried out. 

 
The European Framework 
 
Article 47(3) of the Charter on the right to legal aid covers the EAW proceedings. However, the Charter 
does not set specific standards in relation to this type of proceedings. Similarly, Article 6 ECHR does 
not cover procedures for the extradition of aliens424. However, the ECtHR has stated that the extradition 
of individuals to other states is allowed as far as the executing Member State ensures the protection of 
the requested person from possible human rights’ violations425.  
 
Moreover, EAW proceedings are foreseen in Directive 2013/48/EU according to which the right of 
access a lawyer exists in both the executing and the issuing Member State (right to dual representation). 
In line with this provision, the proposed Directive of the Commission requires Member States to ensure 
access to legal aid both when they act as executing Member States and when they act as issuing Member 

                                                 
422 See the Solicitors Regulation Authority website at: http://www.sra.org.uk/solicitors/accreditation/police-sta-
tion-representatives-accreditation.page. 
423 Draft clause 26 (4) Legal Aid Bill Sentencing and Punishment of Offenders Act 2012 (LASPO) gives the suspect 
the right to select the solicitor of his/her own choice, but sub-section 6(b) states that where advice and assistance 
has been provided in the police station (e.g. by the Duty Solicitor), the accused person is ‘to be taken to have 
selected that person under subsection (4)’; i.e. the right to choice of solicitor in the rest of the case is restricted to 
the solicitor that advised in the police station’.  
424 ECtHR, Maaouia v. France, judgment of 5 May 2000, application n. 39652/98.  
425 ECHR, Fox, Campbell and Hartly v. the United Kingdom, judgment of 30 August 1990, application no. 12244/86; 
12245/86; 12383/86.  

http://www.sra.org.uk/solicitors/accreditation/police-station-representatives-accreditation.page
http://www.sra.org.uk/solicitors/accreditation/police-station-representatives-accreditation.page
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States. The European Parliament’s amendment extends the right to both provisional and ordinary legal 
aid to the Member State where evidence-gathering or other investigative acts are being carried out. In 
doing so, it goes beyond the standards of protection offered by Directive 2013/48/EU.  
 
At present, the right to legal aid of requested persons in the executing state is recognised in all Member 
States. However, in practice legal aid is not always available in these countries426. Conversely, no 
Member State provides legal aid when it acts as an issuing state, with the exception of the Czech 
Republic427.  In addition, none of the Member States analysed provide access to legal aid when evidence-
gathering or other investigative activities are carried out in its territory.   
 
The situation in Germany  
 
Under German law, a mandatory defence lawyer shall be appointed to a requested person if he/she 
does not already have a privately appointed lawyer and: (1) the assistance of the counsel appears to be 
necessary in view of the difficulty of the factual or legal situation, regarding EAW proceedings, 
particularly if doubts arise as to whether the prerequisites of sections 80 (surrender of a German 
national) or 81, subs. 4 (offences listed in Article 2, para. 2 of the Framework Decision on the EAW) 
apply; (2) it is apparent that the requested person cannot himself adequately protect his rights; or (3) 
the requested person is under 18 years of age428. 
 
In practice, however, mandatory defence lawyers are almost never appointed in EAW procedures when 
Germany acts as an executing state429. Germany is not legally obliged to provide legal aid where it acts 
as the issuing state or as the state where evidence-gathering takes place.  
 
 
 
 
The situation in the Czech Republic 
 

Unlike the other Member States analysed in this study, Czech law considers being a requested person 
in an EAW procedure a specific ground for mandatory defence when the state acts as the executing 
state430. Mandatory defence is usually also granted for requested persons in EAW procedures where 
the Czech Republic acts as issuing state since these are normally considered serious cases431. Mandatory 
defence covers both the pre-trial and the trial phases of the proceeding. On the other hand, access to 
legal aid is not granted when evidence-gathering or other investigative acts are being carried out in the 
Czech Republic.  
 
The impact of the amendment  
 
Should the amendment be adopted, both Germany and the Czech Republic would be obliged to modify 
their legislation. The impact would be particularly intense in Germany where access to legal aid for 
requested persons is currently very limited both in law and in practice.  
 
Germany would need to ensure that requested persons have effective access to provisional and 
ordinary legal aid when it is the executing Member State. In addition, it would need to ensure formal 
access to legal aid when Germany is the issuing Member State or a third state where evidence-gathering 

                                                 
426 Persons sought under EAWs are not being provided with legal representation in the issuing State as well as the 
executing State despite the existence of legal requirements (Fair Trials International, ‘Report on the European Ar-
rest Warrant seven years on – the case for reform’, May 2011). 
427 Information gathered through stakeholders’ consultations and experts’ interviews.  
428 Section 40, subs. 2 of the German Law on International Cooperation in criminal Matters (Gesetz über die interna-
tionale Rechtshilfe in Strafsachen), 27 June 1994 (BGBl. I, p. 1537, as amended by s. 163 of the Regulation of 31 August 
2015 (BGBl. I, p. 1474).  
429 Information gathered through expert’s interview.  
430 Section 33(2)(3)(4) Criminal Procedure Code (trestní Øád), Act No. 141/1961 Coll.  
431 Information gathered though expert’s interview.  
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or other investigative activities are performed. A system similar to the Czech one could be adopted 
where a specific ground for mandatory defence is foreseen for EAW procedures.  
 
This would impact positively on the right to fair trial of requested persons (Article 47 of the Charter) 
by ensuring dual representation.  In particular, the right to liberty (Article 6 of the Charter) and the 
presumption of innocence (Article 48 of the Charter) of the requested persons would be better 
guaranteed. The role of the lawyer in the issuing Member State is essential in providing information on 
the basis of which the lawyer of the executing state may resist EAW proceedings.  It is also essential to 
enable the lawyer in the executing state to establish the circumstances of the EAW and to determine 
whether there is an improper use of the EAW.  
 
Conversely, the Czech Republic would only need to extend its system of mandatory defence to 
situations in which evidence-gathering or other investigative acts are being carried out in its territory. 
This would allow the requested person to demand the presence of a lawyer during investigative acts 
which may lead to his/her surrender. The lawyer could notably raise questions of procedural errors. 
The right to a fair trial (Article 47 of the Charter) would, thus, be positively impacted. The participation 
of a lawyer in investigating procedures and gathering of evidence would ensure the quality and 
admissibility of evidence in subsequent proceedings.   
 
Both countries, but especially Germany, would bear higher economic costs to extend the scope of their 
legal aid systems (see section 2.5). However, this would be partially offset by the positive impacts for 
the whole judicial system, such as the drop in erroneous EAW requests and in appeals against 
extraditions432.  
 
Should the amendment not be adopted, Germany would still need to modify its legislation to ensure 
access to legal aid when it acts as an issuing state. Moreover, it would need to ensure access to legal aid 
in practice when it acts as the executing state. No modification of the current legal framework would 
be required for the Czech Republic. Similarly, no change would be necessary in either Germany or the 
Czech Republic to ensure access to legal aid when they act as third countries where evidence-gathering 
takes place.  
 

 
The European Framework 

 
The systems  of quality control of legal aid vary among Member States. This variety is due to the uneven 
development of the right to legal assistance across Member States and the lack of standards at European 
level. Not only there is no EU binding legislation harmonising the quality of legal aid, but the Court of 
Justice of the European Union has not yet interpreted the meaning of the right to legal aid433 in relation 
to its quality. However, the case-law of the ECtHR has set certain standards in this regard establishing 
that publicly-funded lawyers must offer ‘effective assistance’434. This case-law has to be taken into 
account in interpreting Article 47(3) of the Charter435. States must, thus, take positive action to ensure 
that the applicant effectively enjoys his/her right to free legal assistance. National courts have a duty 

                                                 
432 See above the impact assessment for amendment 42.  
433 The right to legal aid is enshrined in Article 47 (3) of the Charter of Fundamental Rights. 
434 ECtHR, Artico v Italy, judgement of 12 May 1980, application n.6694/7.  
435 Article 47 (3) of the Charter of fundamental rights states that “Legal aid shall be made available to those who 
lack sufficient resources in so far as such aid is necessary to ensure effective access to justice”. This Article corre-
sponds to Article 6(1) of the ECHR. Since Article 52 (3) of the Charter establishes that “In so far as this Charter 
contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and 
Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said 
Convention …” the case-law of the European Court of Human Rights (ECtHR) is relevant for the interpretation of 
Article 47 (3) of the Charter. 

Amendment 43,  Article 5 a paragraph 2 b 
The quality of legal aid differs from Member State to Member State. This new article creates an obligation to 
put in place systems ensuring the quality of legal aid and the independence of and training for legal aid 
lawyers.  
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to determine whether, in the circumstances of the case, the assistance by state-appointed counsel is 
sufficient to secure the fair trial guaranteed in Article 6(3) ECHR436. If a legal aid lawyer does not 
provide ‘effective’ assistance and the authorities are notified of the situation, they must either replace 
them, or cause them to fulfill their obligations437. 

 
The quality control of legal aid in Belgium and the United Kingdom (England and Wales only) 
 

The quality control of legal aid mainly concerns three elements: qualifications of legal aid lawyers, 
monitoring mechanisms and training requirements of legal aid lawyers.  Different methods of quality 
control exist in Belgium and the United Kingdom (England and Wales only). 
 
With regard to qualifications, while trainees are allowed to practice as criminal legal aid lawyers in 
Belgium, in England and Wales only lawyers with a special qualification can provide legal assistance. 
In Belgium, legal aid lawyers are peer reviewed, whereas in England and Wales they are supervised by 
the professional association. The nature and scope of training schemes also varies. No further training 
of criminal legal aid lawyers is required in Belgium, whereas there is specific training in England and 
Wales. 
 
The Belgian legal aid system   
 

Following the Salduz case438, Belgium adopted a law guaranteeing the presence of a lawyer, who could 
also be a trainee, from the very first interrogation of a suspect by the police. Trainee lawyers with 
relatively little experience are obliged to take on legal aid cases during their training period439. 
 
The use of trainees as criminal legal aid lawyers raises concerns about whether they have sufficient 
legal expertise and experience to represent the suspect/accused effectively440. When providing legal 
aid, trainee lawyers are not supervised by any qualified lawyer 441.  
 
Additionally, the poor remuneration and the slow process of payment442 are major issues. Lawyers are 
paid according to a points system whereby tasks receive a certain number of points. Each point 
represents a certain sum of money. Evidence shows that the value of a point has dropped in recent 
years and the remuneration is low (approximately € 365-400 per case). According to legal aid lawyers 
this is insufficient and does not allow them to perform the necessary administrative work. As a result, 
the quality of their services is affected443. 
 
These concerns regarding the quality of legal aid are aggravated by the lack of a rigorous monitoring 
mechanism. Lawyers willing to provide free legal aid are only required to be registered on the list 
drawn up by the Legal Aid Bureau. Their performance is peer reviewed but there is evidence that this 
monitoring system finds poor performance444. Instead, the Bar associations in each district are in charge 
of the general quality of legal services and are responsible for handling complaints for breaches of 
professional conduct.  
 

                                                 
436 ECtHR, Pavlenko v. Russia, judgment of 4 October 2010, application n. 42371/02. 
437 ECtHR, Artico v Italy, judgement of 12 May 1980, application n.6694/7. 
438 ECtHR, Salduz v. Turkey, at note 5. In this case the ECtHR established that, in order for the right to a fair trial to 
remain sufficiently ‘practical and effective’ Article 6 (1) of the ECHR requires that, as a rule, access to a lawyer 
should be provided as from the first interrogation of a suspect by the police, unless it is demonstrated in the light 
of the particular circumstances of each case that there are compelling reasons to restrict this right. 
439 Open Society Foundation, Justice Initiative, Legal Aid in Belgium – Fact Sheet, April 2015, available at :  
https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-belgium-20150427.pdf.  
440 ibid.  
441  Study for an IA on legal aid, p.40.  
442 Open Society Foundation, Fact Sheets – Legal Aid in Belgium. 
443 Open Society Foundation, Justice Initiative, Legal Aid in Belgium – Fact Sheet. 
444 Study for an IA on legal aid, p. 42.  

https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-belgium-20150427.pdf
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On the basis of the above considerations, it seems that the quality of duty lawyers in Belgium is low, 
meaning that the actual access to ‘effective’ legal advice could be limited.  
 
The legal aid system in the United Kingdom (England and Wales only) 
 

The Legal Aid Agency for the United Kingdom (England and Wales only) sets a range of requirements 
for solicitors’ firms performing criminal legal aid work. These include obtaining a specialist’s quality 
mark which focuses on file management, supervisory arrangements and training. Furthermore, 
solicitors carrying out duty solicitor work at the police station and magistrates’ court must hold a duty 
solicitor qualification awarded by the Solicitors Regulation Authority (hereinafter referred to as 
‘SRA’)445. The SRA operates a number of accreditation schemes446 which recognise expertise in a 
particular area of law.  
 
As regards the monitoring mechanisms, alongside the courts supervision, monitoring of legal aid 
lawyers is performed by the SRA for solicitors and the Bar Standards Board for barristers. The SRA 
administers the roll of practising solicitors in the United Kingdom (England and Wales only). The Bar 
Standards Board handles complaints against barristers including taking disciplinary or other action 
where appropriate. An independent peer review system is also present in the United Kingdom 
(England and Wales only). Under this system inspections of random files are carried out. 
 
The impact of amendment 43, Article 5 a paragraph 2 b 
 

Should the proposed amendment be adopted, Belgium would need to establish a more structured 
system of legal aid quality control.  Even though the amendment does not include an outright 
prohibition for trainee lawyers to provide legal aid, the appointment of legal lawyers would need to 
respect stricter standards. This would mean that, first of all, Belgium would need to introduce a special 
qualification for legal aid lawyers and it would need to improve its accreditation system. Currently, if 
a lawyer wants to provide legal aid, he/she has to be registered on the list drawn up by the Legal Aid 
Bureau.  
 
This system does not guarantee that the legal aid lawyers are prepared to defend in the cases they are 
assigned to since there are no requirements relating to their experience or skills.  Thus, a system 
ensuring the quality of legal aid lawyers through specific requirements for law firms performing 
criminal legal aid work should be established as done in the United Kingdom (England and Wales 
only). Moreover, Belgium would need to ensure continuous professional training for the legal aid 
lawyers in order to guarantee that these lawyers possess sufficient knowledge, skills and experience.   
 
With regard to the economic impact of the amendment, if Belgium was to establish stricter quality 
standards, this would imply an increased burden on the budget of the state. The Commission447 has 
estimated that the total EU cost for improving the quality of legally-aided assistance through a legally 
binding instrument448 would amount to € 13.4 million per year449. In Belgium the costs of training legal 
aid lawyers would amount to EUR 396,480450 and the cost of ensuring accreditation and monitoring to 
EUR 86,846 per year451. In addition, the State would need to bear the cost of continuous professional 
training.  

                                                 
445 ibid, p.  41.  
446 There is also a police station advice accreditation scheme for representatives working in law firms. 
447 Commission IA, p. 45.  
448 Option 4 would require “[…] Member States to introduce accreditation and monitoring schemes, and ensure 
professional training for legal aid practitioners. It would also provide that remuneration for legal aid practitioners 
needs to be proportionate to the case at hand.” See Commission IA.  
449 The breakdown of the cost is the following: (A) Training of defence lawyers: Maximum cost of EUR 4,6 million 
a year for 5 years. (B) Continuous professional training: 7,5 million euros. (C). Accreditation and monitoring: EUR 
1,294,460 EU wide/year. Total cost policy option /year: EUR 4.6 million (training) + EUR 1,3 million (accreditation 
and monitoring) + 7,5 million (professional training) = 13.4 million (Commission IA p. 45).  
450 This cost would be distributed over a number of years.  
451 Commission IA p. 128.  
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Overall, these costs would be compensated by the significant improvement in the fundamental rights 
protection and in the harmonisation of quality standards. Belgium would better comply with the 
requirements established by the ECtHR’s case-law leading to a positive impact on the right to fair trial 
of suspects/accused persons (Article 6 ECHR and Article 47 of the Charter). Thanks to a better 
preparation of the legal aid lawyers, the beneficiaries of the aid would in fact enjoy more effective 
defence rights. Moreover, by strengthening the quality of legal aid, a better protection of equality of 
arms and presumption of innocence (Article 48 of the Charter) would be guaranteed. This would boost 
the mutual trust among Member States which will ensure that the judicial cooperation in the field of 
criminal law work smoothly. 
 
Amendment 44, Article 5b 
According to this amendment, any person could appeal a decision refusing legal aid and Member States would 
need to provide sufficient remedies for those whose right to legal aid has been breached. 

 
The European framework 
 
Articles 6 and 13 ECHR establish the right of access to court for everyone whose rights and freedoms 
as set forth in the ECHR are violated452. Therefore, when the right to legal aid as enshrined in Article 6 
ECHR arises, adequate remedies shall be provided against the decision to refuse legal aid. The case law 
of the ECtHR453 notes that if the decision to refuse legal aid is not justified, it is capable of infringing 
the very essence of the applicant’s right of access the court. In addition, the ECtHR has repeatedly 
stressed the importance of appeal mechanisms when testing the quality of national legal aid system454. 
Similarly, article 47 of the EU Charter of Fundamental Rights provides for the right to an effective 
remedy and establishes the right to legal aid, which has to be given the same level of protection as 
under the ECHR455.  
 
At present, all the Member States analysed456, with the partial exception of Hungary as explained below, 
provide for the possibility of appealing the decision to grant or refuse legal aid (see Annex II, Table 6).  
 

                                                 
452 Mole, Harby, ‘A guide to the implementation of Article 6 of the European Convention on Human Rights’, Coun-
cil of Europe Publishing, August 2006. 
453 In the case of Miroslaw Orzechowski v. Poland the reasoning of the ECtHR was based on the fact that the applicant 
was destitute (thereby qualifying for a waiver of court fees) and that the national court had not justified its refusal 
(ECtHR, Miroslaw Orzechowski v. Poland, judgment of 13 January 2009, application n.  13526/07). 
454 The ECtHR has emphasised the importance of appeal mechanismsin several civil law cases. These cases are 
relevant also for criminal law.  In Del Sol v. France the ECtHR found the French legal aid system in line with Article 
6 ECHR for two different reasons: the possibility to file an appeal before the President of the Court of Cassation 
against refusals of legal aid and for the composition of the authority granting legal aid. The latter, called Legal Aid 
Office of the Court of Cassation, is presided over by a judge of that court and includes its senior registrar, two 
members chosen by the Court of Cassation, two civil servants, two members of the Conseil d'Etat and Court of 
Cassation Bar and a member appointed by the general public. (ECtHR, Del Sol v. France, judgement of 26 February 
2002, application n. 46800/99, at paragraph 26). Also in Santambrogio v. Italy, the ECtHR, considered the composi-
tion of the legal aid commissions and the possibility of lodging an appeal against a refusal of legal aid to be in line 
with Article 6 (1). (ECtHR, Santambrogio v. Italy, judgment of 21 September 2004, application n. 61945/00, at para-
graph 55). 
455 Article 47 (1) of the Charter contains a similar provision as Article 13 ECHR. It states: ‘Everyone whose rights 
and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal 
in compliance with the conditions laid down in this Article’. Moreover, Article 47 (3) of the Charter of fundamental 
rights establishes that "Legal aid shall be made available to those who lack sufficient resources in so far as such aid 
is necessary to ensure effective access to justice". This Article corresponds to Article 6(1) of the ECHR. Since Article 
52 (3) of the Charter establishes that "In so far as this Charter contains rights which correspond to rights guaranteed 
by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of 
those rights shall be the same as those laid down by the said Convention". the case-law of the European Court of 
Human Rights (ECtHR) is relevant for the interpretation of Article 47 (3) of the Charter. 
456 Belgium, Bulgaria, Czech Republic, the United Kingdom (England and Wales only), Finland, France, Germany, 
Italy, Spain. 
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The Hungarian system 
 
Under the Hungarian Law, there are two types of legal aid available for suspects/accused persons. 
While the first one consists of the possibility of being exempted from covering legal costs including 
those for a lawyer, the second one consists of the pre-payment of the costs of a defence lawyer by the 
State in cases in which the representation of the defendant is mandatory.  
 
As far as the first type of legal aid is concerned, there are two possibilities: 
 

 If a court was taking the decision on legal aid, an appeal against the court’s decision457 can be 
filed458.  

 If the decision on legal aid was taken by the investigating authority, typically the prosecutor, 
there is no judicial review but only the possibility to file a complaint against the decision within 
eight days following its communication459. The complaint is dealt with by the authority which 
took the contested decision460. In case of rejection, the complaint can be submitted to the authority 
of second instance. In particular, the complaint against the decision of the prosecutor shall be 
judged by the superior prosecutor, while the complaint against the decision of the investigating 
authority (typically the police) shall be judged by the prosecutor461.   

Regarding the second type of legal aid, no appeal mechanism is foreseen against the decision on legal 
aid. This decision is taken by the investigating authority, the prosecution service or the court according 
to the stage of the proceedings at which the request is filed462. The suspect/accused person may only 
seek for the replacement of the appointed defence lawyer. 
 
The lack of judicial remedy against the refusal to grant legal aid is particularly problematic where the 
authority deciding on the legal aid request is the police or the prosecution office, which can have an 
interest in refusing it. The lack of any possibility of appealing the refusal of legal aid, taken together 
with the lack of independence of the composition of the authority granting legal aid, violates Article 6 
ECHR463.  
 
The French system  
 
In France, the decision granting ordinary legal aid falls within the competence of legal aid 
committees464. The committees include a magistrate, a member of the general public, a member of the 
local bar and additional representatives465. If the request for legal aid is denied, the decision can be 

                                                 
457 i.e. non-conclusive order (nem-ügydöntő végzés). 
458 Pursuant to Article 347(1) of the Criminal Procedure Code, Act XIX of 1998 on Criminal Proceedings (1998. évi 
XIX. Törvény a büntetőeljárásról), available at°: http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686. 
459 Anyone directly affected by the decision of the prosecutor or the investigating authority (typically the police) 
on the restrictions of financial rights and interests or the establishment of financial obligations may file a complaint 
about the decision within eight days following its communication pursuant to Article 195(1) of the Criminal Pro-
cedure Code, Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a büntetőeljárásról).  
460 Pursuant to Article 195(4) Criminal Procedure Code, Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. 
Törvény a büntetőeljárásról), available at°: http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686.  
461 An Hungarian stakeholder mentioned that "If a request for legal aid (personal cost exemption) is denied, the 
decisions of the prosecutor and the court may be appealed against.  In the investigative phase (i.e. until the indict-
ment is filed), a complaint may be submitted within eight days of the communication of the prosecutor’s decision. 
If the complaint is not accepted by the prosecutor, it will be referred to and decided upon by the superior prosecu-
tor.  There is no possibility for a judicial review. In the trial phase, appeals against the court’s decision on cost 
exemption are dealt with by the court of second instance". 
462 Article 48(5) Criminal Procedure Code, Act XIX of 1998 on Criminal Proceedings (1998. évi XIX. Törvény a bün-
tetőeljárásról), available at°: http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686. 
463 See above and ECtHR, Del Sol v. France, judgement of 26 February 2002, application n. 46800/99, at paragraph 
26 and ECtHR, Santambrogio v. Italy, judgment of 21 September 2004, application n. 61945/00, at paragraph 55. 
464 Le bureau d’aide juridictionnelle.  
465 Open Society Justice Initiative and Justicia, ‘Legal Aid in France’ (2015) available at: https://www.opensocie-
tyfoundations.org/sites/default/files/eu-legal-aid-france-20150427.pdf 

http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
http://njt.hu/cgi_bin/njt_doc.cgi?docid=34361.315686
https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-france-20150427.pdf
https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aid-france-20150427.pdf
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appealed to the appropriate authority (for instance, the president of the Appeal Court or of the 
Cassation Court466), which varies depending on the stage of the proceeding. 
In the case Del Sol v. France467, the ECtHR recognised that the French system provides for sufficient 
guarantees against arbitrariness in deciding on legal aid applications. In particular, according to the 
ECtHR the composition of the legal aid committees and the possibility of appealing against the 
decisions to the president of the Court of Cassation, who could perform an objective scrutiny of the 
proposed grounds of appeal, guarantee a sufficient quality of the legal aid system.  
 
In addition to ordinary legal aid, provisional legal aid can be provided. In case of emergency, the 
suspect/accused person can request provisional legal aid to the Legal Aid Bureau or to the local bar 
president. No appeal mechanism is foreseen against the denial of such legal aid. If in subsequent phases 
the legal aid committee considers that the suspect/accused person is not entitled to receive ordinary 
legal aid, the suspect/accused person will have to repay the cost of emergency legal aid received. It 
follows that, even though there is no possibility to lodge an appeal against a negative decision on 
provisional legal aid, the suspect/accused person can still request the ordinary legal aid at a later stage 
of the procedure.  
 
The impact of the amendment 
 
Under Amendment 44 “Any person who applies for legal aid under this Directive shall have the right 
to appeal a decision refusing legal aid before an independent court […]”. Should this amendment be 
adopted, Hungary would need to provide for the possibility of appealing a decision refusing legal aid 
for both the types of legal aid present in its legal system.  
In particular, with regard to the first type of legal aid, Hungary would need to introduce the possibility 
of appealing a negative decision also when this is adopted by the prosecution office. The current 
possibility of filing a complaint, not consisting of a formal judicial review, does not seem to comply 
with the obligation set forth by the amendment. With regard to the second type of legal aid, an appeal 
against the refusal of legal aid would need to be foreseen. These changes would bring the Hungarian 
system closer to the standards enshrined in the case-law of the ECtHR468. However, concerns about the 
independence of the authority deciding on legal aid, currently the police or prosecution, would still 
persist. An independent authority granting legal aid would need to be established as required by 
amendment 41.  
 
The establishment of an effective remedy against any arbitrary denial or violation of the right to legal 
aid would have a positive impact on the right of access to a lawyer (Directive 2013/48/EU), the right 
to fair trial (Article 47 of the Charter, Article 6 ECHR), and the right to freedom and security (Article 6 
of the Charter, 5 ECHR) of suspects and accused persons.  
 
Conversely, France would not need to introduce any change in its legislation. In fact, the appeal of a 
decision refusing legal aid before an independent court is already guaranteed by the French system 
which has been considered in compliance with Article 6 ECHR by the ECtHR469. Therefore, the right of 
access to a lawyer (Directive 2013/48/EU), the right to fair trial (Article 47 of the Charter, Article 6 
ECHR), and the right to freedom and security (Article 6 of the Charter, 5 ECHR) would be further 
reinforced.  

  

                                                 
466 Article 23 of Law 91-647 on legal aid (Loi n°91-647 relative à l'aide juridique), Government Gazette 10/06/1991. 
This articles establishes that "Les décisions du bureau d'aide juridictionnelle, de la section du bureau ou de leur premier 
président peuvent être déférées, selon le cas, au président de la cour d'appel ou de la Cour de cassation, au président de la cour 
administrative d'appel, au président de la section du contentieux du Conseil d'Etat, au président du Tribunal des conflits, au 
président de la Cour nationale du droit d'asile ou au membre de la juridiction qu'ils ont délégué. Ces autorités statuent sans 
recours […]". 
467 ECtHR, Del Sol v. France, judgment of 26 February 2002, application n. 46800/99. 
468 See above and ECtHR, Del Sol v. France, judgement of 26 February 2002, application n. 46800/99, at paragraph 
26 and ECtHR, Santambrogio v. Italy, judgment of 21 September 2004, application n. 61945/00, at paragraph 55. 
469 ECtHR, Del Sol v. France, judgement of 26 February 2002, application n. 46800/99. 
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Annex V  

List of stakeholders who completed the survey 
 

Country Name Profession 

Belgium Nancy Colpaert, Yasmine Laocri, 
Violaine Nandrin, Vicky DeSouter 

Ministry of Justice 

Belgium Anne Jonlet (French and German 
bars) 
Twyla Quéva (Flemish bar) 

Repesentante des barreaux Francophones et 
Neerlandophones de Belgique et membre du CCBE 

Bulgaria Ventsislav Tochkov Criminal Lawyer at Ekimdjiev and Partners 

Bulgaria Daniela Masheva Prosecutor at Supreme Cassation Prosecution office 

Bulgaria Penka Bogdanova Deputy Chief Prosecutor at the Prosecutor’s Office 
of Bulgaria 

Bulgaria Kalin Anguelov Criminal law attorney, member of LEAP 

Bulgaria Atanas Atanasov Judge in the Penal Division of the Sofia City Court 

Bulgaria Delyana Valerieva Member of LEAP and Criminal Lawyer 

Czech 
Republic 

Barbora Rampasova Legislative Department, Criminal Law Unit, Ministry 
of Justice of the Czech Republic 

Finland Mikka Karki/Mikko Könkkölä Lawyer, Court of Appeal of Helsinki/Konkolla: 
President of the Court of Appeal 

Finland Markku Fredman Criminal Law Attorney, member of LEAP 

Finland Kirta Heine Ministry of Justice 

Finland Satu Sarranesola DC Judge, Pirkanmaa DC, Tampere 

France Yoann Thines Conseiller Technique-Secteur Justice 

France Maitre Dominique Tricaud/Marie 
d’Harcourt 

Defence attorney, French representative of FTI in 
France, secretary-general of the Helsinki Committee 
in France 

Germany Stefan Schumann Professor Johannes Kepler University 

Hungary Andras Kadar Member of LEAP/Hungarian Helsinki Committee 

Italy Nicola Canestrini Criminal lawyer 

Italy Elia de Caro Criminal lawyer 

Italy Barbara Fuggiano Criminal lawyer 

Italy Federico Romoli Criminal law attorney/member of LEAP 

Italy Flavia Guardascione Criminal lawyer/member of LEAP 

Spain David Vilas Consejera de Justicia en la Representacion 
Permanente de Espana ante la UE 

Spain Patricia Goicoechea Criminal law attorney/Member of Rights 
International Spain 

Spain Juan Carols de Silva Judge- Internal Judicial Network Of The Spanish 
Council For The Judiciary 

Spain Mar Jimeno Bulnes Member of LEAP/Professor 

United 
Kingdom 

Jodie Blackstock Director of criminal justice, JUSTICE 

United 
Kingdom  

Ed Cape Professor of law/Member of LEAP 

United 
Kingdom  

Rebecca Niblock Lawyer, Kingsley Napley 
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List of experts interviewed  
 

Thematic 
expert/National 
expert  

Organisation/ 
Country  

Name Date of interview  

Thematic 
expert(s) 

Open Society 
Foundations  

Zaza Namoradze and Marion 
Isobel 

08.04.2016 

Thematic expert Justice Jodie Blackstock 08.04.2016 

Thematic expert Fair Trials  Libby McVeigh 21.04.2016 

 Lawyer 
Member of 
CCBE 

Germany  Margarete Gräfin von Galen 21.04.2016 

Lawyer 
Member of 
CCBE 

Czech 
Republic 

Miroslav Krutina 22.04.2016 

Lawyer 
Member of 
CCBE 

Bulgaria Dinko Kanchev 25.04.2016 

Lawyer 
Member of 
CCBE 

Italy  Massimo Audisio 26.04.2016  
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