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ABSTRACT 

This report summarises the proceedings of a workshop organised by the European 
Parliament’s Subcommittee on Human Rights (DROI). Academics, representatives of 
non-governmental organisations (NGOs) and the European External Action Service 
(EEAS) discussed the potential positive and negative impacts of the expansion of the 
human rights concept on the lives of individuals. Some of the invited experts 
underlined that human rights have always evolved in response to changing historical 
contexts and that, despite some potential negative effects, empirical evidence 
suggests that the benefits of their expansion largely outweigh the costs. Others argued 
that certain expansions can have the effect of diluting the human rights system 
altogether and can be instrumental for states willing to undermine core civil and 
political rights and to avoid scrutiny of their own violations. Finally, the EEAS outlined 
the EU’s action on human rights protection and promotion around the globe and 
highlighted that the EU’s priority is to continue to exercise leadership and unity on 
human rights matters in multilateral fora. 
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Part A: 
Workshop report: Expansion of the concept of human rights: Impact 
on rights promotion and protection 
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Programme of the workshop 

DIRECTORATE-GENERAL FOR EXTERNAL POLICIES 

POLICY DEPARTMENT 

For the Subcommittee on Human Rights (DROI) 

WORKSHOP 

 Expansion of concept of human rights: impact on rights promotion and 
protection 

Wednesday, 24 January 2018, 15.30-17.00, József Antall (6Q2) 

PROGRAMME 

15.30 Introductory remarks 

• Pier Antonio Panzeri, MEP, Chair of the Subcommitte on Human Rights

15.35 Academic expert presentations

• Rosa Freedman, Professor of Law, Conflict and Global Development,
Director of the Global Development Division, University of Reading, UK:  “Is
the constant expansion of human rights  consolidating or weakening their
protection and respect?”

• Malcolm Langford, Professor of Public Law, University of Oslo and Co-
Director of the Centre on Law and Social Transformation, University of
Bergen and Chr. Michelsen Institute, Norway: “Who is afraid of more human
rights?”

15.55 Representatives from human rights NGOs

• Makmid Kamara, Deputy Director of Global Issues and Head of Economic,
Social and Cultural Rights Team, Amnesty International

http://www.lawandsocialtransformation.no/
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• Aaron Rhodes, President, Forum for Religious Freedom-Europe, former 
Executive Director of the International Helsinki Federation for Human 
Rights 

16.10 Contribution from the European External Action Service 

• Mercedes García Pérez, Head of Division - Human Rights  

16.15  Debate 

16.55  Concluding remarks by the Chair 

 

  



Expansion of the concept of human rights: Impact on rights promotion and protection 
 

5 

1 Introductory remarks 
This report summarises the proceedings of a workshop organised by the European Parliament’s 
Subcommittee on Human Rights (DROI). The workshop, which took place in Brussels on 24 January 2018, 
was chaired by the Chair of the DROI Subcommittee, Mr Pier Antonio Panzeri (Member of the European 
Parliament, S&D, Italy). 

The aim of the workshop was to discuss the concrete impacts of the expansion of the concept of human 
rights on the promotion and protection of human rights throughout the world. To this end, both academic 
experts and representatives from the sector of non-governmental organisations (NGOs) were invited to 
present their views on the subject. In addition, the European External Action Service (EEAS) was also invited 
to present the EU’s action on human rights protection and promotion around the globe. 

In his introductory remarks, Pier Antonio Panzeri underlined that the concept of human rights has greatly 
evolved over the last decades and has expanded in different forms, with new rights holders and new 
dimensions of rights being identified alongside the existing ones. Within the EU’s external relations, 
economic, social and cultural rights have increasingly gained importance and the rights dimension has 
been mainstreamed across various policy fields. A trend to establish new legal instruments and procedures 
can be observed at the international level – recent examples in the United Nations (UN) framework include 
discussions on a declaration on the rights of peasants and other people working in rural areas, or on a 
binding treaty on business and human rights. 

The European Parliament (EP), reminded Mr Panzeri, has often been in the lead supporting this process of 
expansion. On several occasions, the EP has underscored the principle of indivisibility of rights. However, 
in the public debate there have been more sceptical voices, for example pointing out the risk that 
expanding rights could actually lead to a weakening in their protection and water down the concept of 
fundamental rights. 

In this context, the workshop aimed to allow a frank debate on potential critical aspects of the expansion 
of the concept of human rights, with a focus on the actual impact on the lives of victims of human rights 
violations, rather than theoretical considerations. 

2 Academic experts’ presentations 
The invited academic experts were Rosa Freedman, Professor of Law, Conflict and Global Development 
and Director of the Global Development Division at the University of Reading (United Kingdom), and 
Malcolm Langford, Professor of Public Law at the University of Oslo, Co-Director of the Centre on Law and 
Social Transformation at the University of Bergen and Associated Senior Researcher at the Chr. Michelsen 
Institute (Norway). 

2.1 Rosa Freedman (University of Reading): Is the constant expansion of 
human rights consolidating or weakening their protection and 
respect? 

In her presentation, Professor Rosa Freedman analysed the main ways in which international human rights 
mechanisms have expanded during the last decades, setting out some positive impacts of expansion, but 
at the same time underscoring the negative impacts and threats posed by this expansion.  

Professor Freedman started her presentation by recalling the creation of the modern system of 
international human rights as a result of the atrocities committed by Nazi Germany during the Second 
World War. That war led to the creation of the United Nations, of a united Europe, and of a system that 
protects the fundamental rights of all individuals irrespective of race, religion, sex or any other 
characteristic. 
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The starting point in any of these types of discussions, argued Professor Freedman, is that international 
human rights laws and mechanisms have been and continue to be a crucial method for protecting 
individuals from violations. Indeed, the system of international human rights laws and mechanisms is 
perhaps the most effective of all public international law systems in terms of achieving its aims and fulfilling 
its mandates.  

At the heart of human rights is the individual whose fundamental rights have been violated or threatened. 
Therefore, she underlined that any reforms or expansions may only be viewed as legitimate if they enhance 
the protection of fundamental human rights for an individual on the ground.  

In the seven decades since the Universal Declaration of Human Rights (UDHR), Professor Freedman 
recalled, the international system of human rights has evolved and expanded in three main forms:  

(i) through an increased number of mechanisms for protecting and promoting human rights;  

(ii) through a wealth of jurisprudence on the meaning and scope of human rights;  

(iii) through the creation of specific protections for marginalised or vulnerable groups. 

According to Professor Freedman, those expansions have produced a positive impact by ensuring greater 
understanding and development of the content of human rights and by providing methods for mobilising 
for change that has led to increased legal protections at national levels.  

However, she argued, human rights have also expanded in ways that have a negative impact, in particular 
through: 

(i) attempts to create new human rights and mechanisms on issue areas that go beyond those 
fundamental rights in the 1948 Universal Declaration of Human Rights and that dilute the 
substance and resources of the system; 

(ii) attempts to extend rights holders beyond individuals or groups of individuals that undermine 
the central tenet that rights are held by individuals by virtue of them being born human; 

(iii) attempts to frame as human rights certain issues that undermine existing human rights by 
seeking to provide justifications for violating fundamental rights, for example by framing 
defamation of religion as a violation of human rights, in a way that provides justification to 
violating the fundamental right to freedom of religion and belief, or to freedom of expression; 

Those expansions, underlined Professor Freedman, not only are ineffective in ensuring further protection 
of fundamental human rights, but also often serve to undermine and weaken the existing human rights 
system both in terms of substance and resources. 

In order to understand why expansion has been used to negatively impact upon human rights, she argued, 
it is crucial to understand that the international human rights system is driven by intergovernmental 
processes. In this context, besides genuine initiatives to enhance protection of fundamental human rights 
there is a core group of states that seek to undermine protection of fundamental rights, including through 
their expansion. Those states often deploy discourses that appeal to countries seeking to expand the 
system in order to increase human rights protection. The ultimate aim of that core group of states, 
underlined Professor Freedman, is to trivialise the core civil and political rights (CPR) and avoid scrutiny of 
their own domestic abuses. In the process, some states also achieve the political objectives of dividing 
Global North and South and undermining the human rights paradigm altogether. In this context, it can be 
observed that, particularly over the recent years, expansion has often served the purposes of those states 
that seek altogether to undermine the human rights system. 

In the UDHR, reminded Professor Freedman, there are two broad categories of rights: civil and political 
rights, and economic, social and cultural rights (ESCR). The concept of human rights has later expanded to 
include the so-called ‘third generation rights’ (TGR). According to Professor Freedman, there are two 
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particularly problematic ways in which states are trying to develop these ‘new’ human rights: by bringing 
new issue areas that belong elsewhere into human rights, and by framing entities, rather than individuals, 
as rights-holders. 

There may be many good reasons for wanting to frame environmental issues, finance and trade, or even 
peace and security, as human rights issues, argued Professor Freedman, and there are undoubtedly 
significant links between those issue areas and fundamental human rights. However, she stated, these 
issue areas cannot be protected by human rights mechanisms that are designed to focus on fundamental 
rights. They can and should be addressed through mechanisms designed for those areas. And even where 
links can be shown between human rights violations and those issue areas, she underlined, very often the 
state cannot be held responsible because it is non-state actors causing those abuses.  

Professor Freedman argued that, in the international arena, these types of enabling rights are frequently 
used by grave human rights abusers seeking to provide a smokescreen for violating fundamental human 
rights. For example, amongst the supporters of the creation of a new human right to peace in 2008 were 
the governments of Syria and Sri Lanka who sought to drive forward the human right to peace in order to 
ensure non-intervention from the international community in relation to gross violations they were 
committing or about to commit against their own populations. 

The second type of TGR is the attempt to frame entities as rights holders, often with a view to undermining 
individuals’ fundamental rights. For example, countries of the Organisation of Islamic Cooperation sought 
to drive forward a right not to have religion defamed in order to provide justification for blasphemy laws 
and for violations of the freedoms of expression, religion and belief. Similarly, countries proposing ‘the 
family’ as a rights holder generally do so to undermine the rights to non-discrimination of lesbian, gay, 
bisexual, and transgender (LGBT) persons, or women’s rights to reproductive health.  

Therefore, summarised Professor Freedman, while there may be some purist motivations for seeking to 
create a new category of rights, some of those rights threaten the protection of fundamental rights by 
providing justification for states to violate those rights. They also divert time and resources away from 
protecting existing rights at the international level. Furthermore, they allow states to choose to focus on 
those issue areas and avoid scrutiny, for example in the Universal Periodic Review (UPR) or by Special 
Procedures, of their violations of fundamental rights. 

A similar expansion has concerned instruments to protect marginalised groups. While there were and 
remain strong reasons for creating specific instruments and mechanisms for protecting marginalised 
groups, argued Professor Freedman, doing so is negatively impacting upon the system in three key ways: 

(i) Firstly, the attempt to create rights only applicable to that group – such as peasants’ rights to seeds 
– undermines the central tenet that human rights are universal and that we all hold rights by virtue 
of being human. 

(ii) Secondly, those instruments sometimes bring into the human rights arena issues that relate to 
human rights but belong elsewhere, such as the International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Families that brought labour law into the 
human rights system. 

(iii) Thirdly, the rapid pace of creating these instruments and mechanisms threatens to create silos in 
which human rights are addressed. For example, in the UN Committee Against Torture, some 
countries have recently insisted that abuses related to gender-based violence can only be dealt 
with in the Committee on the Elimination of Discrimination against Women (CEDAW) framework. 

Professor Freedman underlined that the legal regimes created after the UDHR, including the two 
International Covenants (on civil and political rights and on economic, social and cultural rights), seven 
Conventions and the Treaty Monitoring Bodies, have enabled the content, nature and scope of their 
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obligations to be developed by experts and understood by states. Evidence of the positive impact of this 
expansion can be seen through many state parties establishing legislation that gives effect to these 
obligations and provides remedies for violations. Further positive impacts have been brought by the 
jurisprudence contained in General Comments and General Recommendations. The Special Procedures 
system has also similarly expanded the legal regimes in a positive way. 

However, argued Professor Freedman, the expansion of legal regimes – particularly the increased number 
of Special Procedures mandate holders – is used by a core group of states as a method for picking-and-
choosing with which rights and mechanisms they want to engage and comply. This is particularly true of 
states that commit grave violations of human rights. Picking-and-choosing, explained Professor Freedman, 
provides a shield from scrutiny, for example when a country that systematically tortures prisoners accepts 
a visit from the mandate holder on the right to health but refuses to accept a visit from the mandate holder 
on torture, as happened with Syria in 2010. Picking-and-choosing also occurs in a less brazen manner, with 
states claiming that the burden of the expansion of mechanisms is the direct cause of their failure to submit 
reports or to accept visit requests from Special Procedures mandate holders on fundamental rights. 

Furthermore, argued Professor Freedman, the expansion of mechanisms puts a burden on even the 
wealthiest states or those with strong human rights records. It also leads to an increasing fragmentation of 
jurisprudence, because the mechanisms themselves do not have the resources to be able to keep up with 
the jurisprudence produced by other bodies and mandate holders. 

Having summarised the main impacts of the expansion of the concept of human rights, Professor 
Freedman offered the following recommendations to the European Parliament: 

1) The EP should call for implementation of both CPR and ESCR, whilst acknowledging that they are 
implemented and realised in different ways and providing an appropriate mechanism for 
protecting ESCR. 

2) The European Parliament should not place emphasis on the indivisibility of all human rights, 
because this fits into the narrative of those trying to advance third generation rights. 

3) The European Parliament should focus on ensuring that all persons are able to enjoy their human 
rights without discrimination, including all vulnerable and marginalised groups with respect to the 
specific challenges that they face, but should not support the creation of rights only applicable to 
members of those groups. 

4) The European Parliament should ensure that human rights are mainstreamed across all policy areas 
that may impact upon individuals realising their rights, whilst not supporting the creation of new 
human rights on those issue areas. 

5) The European Parliament should focus its efforts on states’ obligations to promote and protect 
individuals’ human rights including from abuses by non-state actors, but should pursue the aim of 
bringing non-state actors into the international human rights system. 

6) The European Parliament should support efforts to streamline and improve the UN human rights 
machinery in order to ensure greater state engagement with mechanisms that promote and 
protect fundamental human rights. 
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2.2 Malcolm Langford (University of Oslo, University of Bergen and Chr. 
Michelsen Institute): Who is afraid of more human rights? 

Professor Malcolm Langford noted that, in the last decades, there has been an expansion of human rights 
in terms of (i) the number of rights that are recognised; (ii) the recognition of the importance of positive 
obligations which are contained in many treaties; (iii) the emergence of new categories of rights (such as 
collective rights and solidarity rights); (iv) the identification of new right holders; and (v) the mechanisms 
available within the international regime. 

In his view, this should not be regarded as having an overall negative impact: despite some potential 
negative effects (risks of appropriation, theoretical fuzziness, interference with democratic decision-
making and a less efficient human rights regime), empirical evidence suggests that the benefits of 
expansion of the human rights concept largely outweigh the costs, by allowing the formation of a wider 
concept of rights which is more relevant to a modern world in constant transformation. 

Professor Langford recalled that the concept of rights has evolved from a very narrow idea of liberty set 
out by John Locke in the 17th century. In the following centuries, scholars like Amartya Sen have promoted 
a much more expanded idea of freedom. The ideas of dignity, need, equality and agency contained in the 
UDHR have grounded very much of the current international regime of human rights. Professor Langford 
criticised the classification of ‘three generations’ of human rights promoted by Karel Vasak (Vasak, 1977), 
arguing that one of the first rights to be articulated historically – by Catholic scholars around 1 000 years 
ago – was the right to social subsistence. Similarly, articulations of the need for social rights and their 
recognition could be observed already in the 1848 revolutions. In the 1930s, the President of the United 
States Franklin D. Roosevelt was promoting several rights that would later form the Universal Declaration. 
This shows that the theorisation of human rights is deeply rooted in historical contexts and that human 
rights should be seen in their historical trajectory. 

Another critique, argued Professor Langford, is that the three generations approach is not particularly 
helpful in understanding the history of human rights. Indeed, as pointed out by Steven L. B. Jensen, Vasak 
had first linked the three generations of human rights to the 1948 Universal Declaration but had later 
moved it back to the French Revolution (Jensen, 2017). 

According to Professor Langford, it is also important to acknowledge that there has been a significant 
expansion of rights (for example socio-economic, but also environmental) not only at the international 
level, but also at the national level. This shows how in the course of decades rights could be developed into 
concrete tools that can be used in practice to protect individuals. 

While recognising the risks posed by, for example, rights put forward by religious groups and attributed to 
entities such as ‘religion’ or ‘family’, Professor Langford stressed the importance of listening to claims 
coming from marginalised groups and social movements. These include groups struggling to find their 
space in cities (urban social movements) or rural areas – e.g. peasants who are being oppressed, who are 
losing their land or their ability to maintain their own seeds and whose right to food sovereignty is under 
threat. Professor Langford reminded that human rights emerged through concrete struggles, and that we 
should be more alert to contemporary instances. 

Professor Langford underlined the importance of debating human rights in a time of technological 
revolution, which has concrete impacts on the lives and rights of people around the globe. In this respect, 
he reminded that the European Parliament was one of the first to adopt a resolution on human rights and 
robots, including even the human rights of robots (European Parliament, 2017). In such a time of social and 
technological transformation, it is even more important not to close off creativity and originality. 

Another aspect to take into account is the political logic of expansionism: if we want some countries in the 
South to support civil and political rights, we need to be more forthright in our advocacy of economic and 
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social rights and the right to development, so that we can achieve a real international consensus. This 
dynamic can be observed in the Sustainable Development Goals (SDGs), where an international consensus 
and international legitimacy developed from the mutual acceptance of different targets and goals. It can 
also be seen in the 1993 Vienna Declaration and Programme of Action (VDPA) and its claim that ‘[a]ll human 
rights are universal, indivisible and interdependent and interrelated’ (OHCHR, 1993). By recognising the 
(equal) importance of economic and social rights, Western countries ensured developing countries’ 
support for civil and political rights. 

Empirical research on the impact of economic and social rights in practice (for example through rulings by 
courts), explained Professor Langford, shows very similar trends to what has been achieved in the civil and 
political rights realm. In this respect, he made the example of the way in which the right to housing was 
made judicially enforceable in a progressive way in Scotland, which led to a substantial change in the 
Scottish homelessness policy. 

Professor Langford then touched upon the issue of collective rights. He argued that the concept of group 
rights, for example, has been tremendously important for indigenous peoples. Over the last 40 years, 
indigenous people have mobilised and developed the rights framework in order to achieve recognition 
and address historical injustices, fight exclusion and poverty, and counter neglect and disenfranchisement 
in the political system. Similarly, the collective right to self-determination has been critical in the 
colonisation movement in the 1950s and 1960s, as well as for the Baltic states in gaining their 
independence at the end of the Cold War. He recognised that the right to development has not been so 
effective as its promoters would have hoped, but argued this was partly because it lacks a certain degree 
of international consensus, and notably the support of Western states. 

Professor Langford also noted that the recognition of new marginalised and vulnerable groups has had a 
significant impact on the ground. The embrace by Amnesty International of socio-economic rights and 
business and human rights in the 2000s has led to important reports, for example, on maternal health in 
the United States, showing that in rural communities maternal mortality was not so different from the 
African region. When we see new claims emerging (rights of peasants, rights of older persons, etc.), 
concluded Professor Langford, we should be cautious whilst also thinking about how these rights can be 
used in practice before ruling them out on theoretical grounds. 

Professor Langford then analysed the possible negative impacts of the expansion of the concept of human 
rights. One traditional argument against such expansion is that it can be appropriated for example by 
authoritarian regimes to justify the violation of civil and political rights. While acknowledging that risk, 
Professor Langford argued that: 

(i) Western states have themselves a history of appropriating rights for their own reasons. For 
instance, the European Convention on Human Rights was a symbolic message to the Communist 
East that those were the values that Europeans stood for, while European states were much less 
interested in having these rights applied at home by the European Court of Human Rights. 

(ii) Western multinationals (for example French multinational water companies) regularly appropriate 
social-economic rights such as the right to water to justify, among other things, the privatisation 
of water services. 

(iii) Appropriation of rights also leads to counter-appropriation: when an authoritarian regime adopts 
certain human rights instruments, civil society counter-appropriates them and uses them in 
political campaigns and in complaints or submissions to the UN – the so-called boomerang effect. 

Professor Langford also argued against putting too much weight on concerns that the expansion of the 
international regime is restricting national democracies through the growth in importance of international 
courts. The countries where there are problems with democracy, he argued, are also the countries where 
human rights are challenged. Moreover, human rights also cover groups that are usually excluded from 
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electoral democracy: children, migrants and persons with disabilities. Therefore, he concluded, the 
protection of human rights through courts and committees provides space for marginalised voices to 
come forward. 

Lastly, the expansionist approach to human rights is often accused of being inefficient. This critique is 
twofold: too many human rights would on the one hand restrict the space for market-led economic 
growth, and on the other hand lead to institutional inefficiency (i.e. the proliferation of human rights 
mechanisms and bodies would lead to duplication of efforts and deflect attention away from cross-cutting 
issues). 

On the first critique, Professor Langford argued that the combination in the Nordic countries of a very high 
protection of human rights and a very high economic growth shows that what determines the economic 
performance is the design of a country’s social welfare system rather than its size in terms of budget. 

The concern on institutional inefficiency is more justified for Professor Langford. However, the 
development of new mechanisms and new procedures has been critical for the evolution of the human 
rights regime, as it has allowed a high level of experimentalism. That said, concluded Professor Langford, 
it is now time for consolidation of the existing mechanisms. 

Finally, Professor Langford set out his recommendations for the European Union (EU) and the European 
Parliament: 

1) The EP should maintain a holistic vision of human rights. 

2) The EP should be open to new proposals, whilst at the same time being cautious and assessing 
carefully whether they will have a concrete impact. 

3) The EP should be particularly receptive to claims and proposals coming from marginalised groups 
and struggling social movements. 

4) The EP should also consider the question of whether the European regional system reflects the 
international one. For example, he argued, the European system has a partial bias towards civil and 
political rights to the detriment of economic and social rights. 

5) The EU needs a constructive foreign policy on human rights. Through further promotion of socio-
economic rights and of some collective rights, human rights would get greater legitimacy in 
different arenas around the world, which would in turn enable greater promotion of civil and 
political rights. 

6) The EP should support efforts to extend human rights obligations to non-state actors. Human 
rights are fundamentally about restraining powerful actors and making them accountable, and 
today’s major powerful actors are, amongst others, multinational corporations. 

7) Finally, the EP should support a constructive reform of the UN system. The reformed system should 
allow space for experimentalism and development, but should also be more effective. 
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3 Representatives from human rights NGOs 
The Chair then handed the floor to two representatives of the NGO sector, namely Makmid Kamara, Deputy 
Director of Global Issues and Head of the Economic, Social and Cultural Rights Team at Amnesty 
International, and Aaron Rhodes, President of the Forum for Religious Freedom-Europe and former 
Executive Director of the International Helsinki Federation for Human Rights. 

3.1 Makmid Kamara (Amnesty International) 
Makmid Kamara began his intervention by recalling that, in 2001, Amnesty International had a similar 
internal discussion about the expansion of its mandate beyond the narrow set of rights and issues that the 
organisation had worked on up to that time, which most significantly largely excluded ESCR. Also at that 
time, there were arguments that warned against this expansion. 

Mr Kamara argued that the EU should embrace opportunities to expand the mechanisms and platforms 
for better protection and realisation of human rights. Rather than adopting a restrictive and limiting 
approach, he suggested, the EU should instead prioritise alignment and cohesion of the existing human 
rights systems and instruments. 

Mr Kamara strongly disagreed with the claim that attempts to create new rights serve to undermine and 
weaken the existing human rights system. This is problematic, according to Mr Kamara, mainly because 
the reference to ‘new’ rights raises questions about the categorisation of the age and significance of rights. 
Moreover, he added, we seem to often conflate delayed recognition as expansion of rights. He made the 
example of the right to housing in the Niger delta of Nigeria, where this right was largely seen as a new 
form of right. New human rights regimes, including the Court of Human Rights of the Economic 
Community of West African States (ECOWAS), are very useful in helping these people advocate for new 
rights outside national systems. 

Since the Universal Declaration of Human Rights 70 years ago, a comprehensive list of civil, cultural, 
political, social and economic rights has been elaborated and many treaties and subsequent bodies have 
been developed. In line with these developments, in 2001 Amnesty International decided to include all 
these rights within its mandate on the basis of the principle of indivisibility and interdependence of rights. 

A frequent argument, Mr Kamara pointed out, claims that the recent over-expansion to new categories of 
rights only serves the agenda of states which are defaulting on their obligations and are resistant to the 
full spectrum of human rights promotion and protection. States would thus exploit expansion by picking 
and choosing rights in order to deflect attention from their grave abuses of other fundamental human 
rights. However, argued Mr Kamara, this is not a sufficient reason to support the constraint of any further 
development of the human rights system to include new safeguards and platforms and in so doing 
enhance expertise on specific rights, sectors and groups. On the contrary, it should be seen as a motivator 
for existing human rights mechanisms, systems and actors to remain vigilant and promote the notion of 
indivisibility even more vigorously. 

Thanks to the recent expansion of the human rights architecture, underlined Mr Kamara, there are now 
multiple systems and levels of oversight which go beyond state willingness. For instance, there have been 
in recent years several cases against non-state actors such as multinational corporations, brought not by 
the state but by ordinary people whose rights have been abused. Therefore, rather than focus on the 
argument that the expansion helps in diluting or weakening the system, one should focus on 
strengthening existing regimes and making them fit for purpose. This involves investing in accountability 
and enforcement, while allowing and even encouraging space for new mechanisms to hold perpetrators 
accountable for their violations. According to Mr Kamara, it is not the expansion of human rights system 
that weakens existing rights, but rather the narrow and minimalistic interpretation of the existing regimes. 
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Furthermore, he pointed out, advances in technology such as the development of artificial intelligence and 
automations have opened an era of unprecedented change and disruptions that require internationally 
recognised standards and systems to help protect human rights as we currently know them. This makes 
the need to be more flexible and agile even more urgent. 

In conclusion, Mr Kamara recommended that the European Union should: 

1) Provide stronger leadership in human rights protection and promotion both within and outside 
the EU area; 

2) Not support initiatives either by state or non-state actors aimed at diluting recognition of existing 
rights by mischaracterising them as ‘new’ rights; 

3) Play a greater role to promote a better alignment between and within international and regional 
human rights protection systems and mechanisms; 

4) Focus its attention on accountability for all rights, based on the fundamental principle of 
indivisibility and interdependence, 

5) View any expansion of the concept of human rights as an opportunity to demonstrate flexibility in 
responding to current and future human rights challenges; 

6) Not view efforts to establish new systems and regimes as threats to existing and widely recognised 
human rights systems and platforms. 

3.2 Aaron Rhodes (Forum for Religious Freedom-Europe) 
According to Aaron Rhodes, it is difficult to consider the practical implications of human rights separately 
from theoretical issues: when there are problems in human rights discourse, there are problems with the 
practice of human rights. A first major theoretical issue is the question of what is and what is not a human 
right. For example, he claimed that the expansion of the human rights concept to embrace issues such as 
the right to healthy, fresh and affordable food or the right to adequate housing risks turning human rights 
advocacy into utopian social policy claims that can only be fulfilled by intrusive state bureaucracies. This, 
he argued, gives human rights a bad name and makes it harder to gain public support to address tragic 
violations of basic freedoms. 

The second issue originating in discourse but negatively affecting human rights practice, according to Mr 
Rhodes, is the problem of priorities. There are today more and more human rights to defend, yet it is 
proclaimed at the international level that all rights are equal and indivisible. In contrast with this vision, Mr 
Rhodes argued that in a time when freedom and democracy are retreating worldwide, putting all rights on 
the same level is problematic. It is important, according to Mr Rhodes, for human rights activity to be 
politically neutral and not ideologically biased. 

Mr Rhodes pointed out that one of the greatest challenges posed by an expanded human rights agenda is 
the fact that abusive governments defend themselves from accusations of human rights violations by 
flaunting, for example, their health and educational programmes. For example, in the Universal Periodic 
Review process North Korea was repeatedly praised for its social programmes despite perpetrating gross 
human rights violations. Similarly, the reviews of China, Cuba, Iran, Saudi Arabia and numerous other states 
have left the impression of a mixed picture, where violations of liberty and dignity are relativised and 
justified by claims about the implementation of social programmes. Therefore, concluded Mr Rhodes, the 
space to denounce violations of life and freedom is shrinking, and the distinction between free and unfree 
societies is becoming blurred. 
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4 Contribution from the European External Action Service: 
Mercedes García Pérez, Head of Division – Human Rights 

The debate on the expansion of the concept of human rights, stated Mercedes García Pérez, is very relevant 
and timely, because of two main reasons. First, human rights are clearly under threat worldwide (e.g. the 
shrinking space for civil society, organised attempts to undermine the universality and the indivisibility of 
human rights, the killing and silencing of human rights defenders, or the questioning of the institutions 
that have been set up for the protection of human rights – for example with countries willing to withdraw 
from the International Criminal Court or countries questioning the Council of Europe and the very idea of 
a continental system for human rights). Second, we celebrate this year the 70th anniversary of the Universal 
Declaration of Human Rights. The Office of the United Nations High Commissioner for Human Rights 
(OHCHR) wants to use this anniversary as an opportunity for (i) a continued promotion of human rights 
through a set of events; (ii) a renewed engagement with all the actors that can make a difference (civil 
society, institutions); and (iii) a reflection about the future of the human rights debate. 

In many multilateral fora, underlined Ms García Pérez, very organised attempts at undermining the 
universality of human rights can be observed. Awareness of these attempts is key in order to counter them. 
The European Union should also learn from the experiences of when its member states were able to 
counter the attempts, for example, to undermine the Office of the High Commissioner. During the debate 
about the budget of this body, she recalled, there were attempts to cut the budget of the OHCHR by 30 %. 
The EU was then firm in its opposition. Being organised to fight these attempts means according to Ms 
García Pérez seeking new partnerships and being open and smart about those partnerships, which 
includes, for example, having a dialogue with countries to whom the EU does not usually talk about human 
rights issues. 

Coming to the EEAS’s action in the human rights realm, Ms García Pérez underlined that the EU’s priority is 
to continue to exercise leadership and unity in the field of human rights in multilateral fora. In this respect, 
the very recent debate within the Foreign Affairs Council reiterated that human rights continue to be an 
integral part of the EU’s foreign policy. 

The EEAS is also particularly interested in the protection of human rights defenders. She underlined that 
the engagement of all EU delegations worldwide and the public statements by the High Representative of 
the Union for Foreign Affairs and Security Policy are complemented by ‘quiet diplomacy’ on many 
individual cases. The EU also has one of the most sophisticated mechanisms, stressed Ms García Pérez, in 
terms of practical assistance to human rights defenders, which involves capacity building, relocation, 
training, etc. 

Thirdly, Ms García Pérez pointed out, the EEAS is very much committed to refreshing human rights 
dialogues. The EU has political dialogues on human rights issues with 43 countries and organisations 
throughout the world. These range from consultations with countries or organisations that the EU 
considers like-minded to more robust dialogues about issues of concern. The EU has been trying to make 
these dialogues more balanced by allowing an exchange on economic and social issues that might be of 
greater interest for its interlocutors, thereby creating the space also for discussing more problematic issues.  

In that same vein, while the EU has always been considered a champion in terms of civil rights, it is now 
trying to be more present on economic and social rights. It can be noted for example that most of the EU’s 
development cooperation focuses on economic and social rights issues. According to Ms García Pérez, the 
rights-based approach to the EU’s development cooperation has a great potential to improve both the 
situation on the ground and the EU’s credibility. 
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The EU, underlined Ms García Pérez, is also striving to be more active in the area of business and human 
rights, first and foremost by supporting the UN Guiding Principles on Business and Human Rights and their 
implementation. 

Ms García Pérez concluded her speech by outlining some personal thoughts about the future of the debate 
on the concept of human rights. In her view, the future should be partly about further consolidation and 
making sure that the existing mechanisms are utilised to their full extent (for example by making sure that 
more countries join the Rome Statute of the International Criminal Court). She argued that the UPR 
mechanism has good potential to engage with problematic countries. Finally, she underlined the potential 
created by connections between the human rights agenda and the SGD agenda, which is universal and 
accepted by all countries. 

5 Debate 
During the debate, Member of the European Parliament (MEP) Barbara Lochbihler (Greens/EFA, 
Germany) asked the experts whether in their view the EU should support the efforts to create a legally 
binding instrument on businesses and human rights, given the risk that this process could be highjacked 
by some states. 

She also reminded the participants that the International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families has not been ratified by a single EU member state, and 
asked the expert to examine the reasons for that. 

Ms Lochbihler also referred to rights promoted by certain countries, such as the right to ‘buen vivir’ (‘good 
life’) in Bolivia, wondering whether this can also be regarded as the creation of a new rights dimension. 

She then asked the experts about the impact of the increasing emergence of right-wing populist 
leadership in several democratic countries on human rights development. 

Furthermore, she asked Ms García Pérez whether, looking at the 2016 EU Global Strategy, she considers 
that the EU’s approach is strong enough to ensure that human rights are at the forefront of the EU’s 
external action, and expressed concern over possible budget cuts for human rights programmes in the 
upcoming financial framework.  

With regard to NGOs, Ms Lochbihler underlined that she saw no big risk that some organisations could take 
a very one-sided approach or work without solid research, as this would quickly become obvious in 
international contexts and they would thus not exist very long. 

MEP Pier Antonio Panzeri asked the experts whether a distinction could be drawn between expanding 
the concept and expanding the scope of human rights. 

He also underlined a key political question within the debate on human rights. After 1989, the West was 
left without its traditional antagonist and had to deal with new questions (inequalities, social exclusion, 
etc.). Given the lack of responses to these questions, citizens now look to ‘strongmen’, who call into 
question the premises of the traditional liberal discourse which was at the outset of rights. He thus 
underlined the contradiction of talking about the expansion of the concept in a moment in which the 
concept is actually shrinking. 

Finally, he argued that the discussion over universality of human rights is not very useful without the 
necessary clarifications, as from a theoretical point of view it calls into question the relationship between 
notions such as universality, absolutism, particularity, relativism and other concepts which come up in the 
debate in the European Parliament on human rights and their classification. 

MEP Soraya Post (S&D, Sweden) underlined that cultural rights had been largely absent from the 
discussion. She argued that society has not done much to give substance to the concept of fundamental 
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rights. For instance, the respect of human rights is not taught at school. Education and culture, she pointed 
out, are also crucial to make sure that civil servants and public officials implement what is ratified at the 
international level in the field of human rights. She asked the experts’ view on whether the UN were taking 
action to promote awareness and what more could be done, also at decentralised level. 

Professor Rosa Freedman argued that the creation of a legally binding instrument for business and 
human rights is problematic on a number of fronts. First, bringing non-state actors into the system means 
expanding the system in a way that it was never designed for. In her view, this could not work in practice 
beyond a voluntary commitment from businesses. This would also create a precedent, for example for a 
country wanting to avoid its obligations to try to shift the burden on businesses. She concluded that there 
are other fora within which these issues ought to be dealt with, which are not the human rights 
mechanisms. 

In response to one of the questions posed by Ms Lochbihler, Professor Freedman underlined that EU 
member states have not ratified the Convention on Migrant Workers partly because this convention brings 
labour law into the human rights arena, but also because it is largely framed focusing on the experience of 
African migrant workers. Treaties which are framed in a more universal manner, argued Professor 
Freedman, are much more acceptable to states across the globe. 

Professor Freedman argued that the right to ‘good life’ is equivalent in practice to the right to adequate 
standards of living, the right to leisure, the right to health, which are rights that are contained in the 
Universal Declaration. Similarly, she pointed out in response to Mr Kamara that the right to housing, for 
example, is not a new right: it might be new to a particular jurisdiction which never respected it, but it is 
an existing right contained in the Universal Declaration. She specified that her concern is rather with third 
generation rights that create wholly new rights and bring new elements into the human rights system. 

Finally, she warned against conflating the concept of Sustainable Development Goals with that of human 
rights, as this risks undermining both. If human rights mechanisms were to be used to monitor the SDGs, 
argued Professor Freedman, many countries would contest the SDG mechanism and thus undermine its 
legitimacy. Therefore, she concluded, there is great value in keeping the two systems separate. 

Professor Malcolm Langford also touched upon the issue of business and human rights: when John 
Locke first articulated his theory of duties, he recalled, duties did not only pertain to states, but also to non-
state actors, individuals. The idea that human rights – duties – are only attached to states is rather 
contemporary. He also recalled that in soft law there is now a database of 98 different corporate social 
responsibility standards, which have developed duties for states, half of which include human rights. In his 
view, it is now time to look at possible ways to move towards some sort of treaty. 

In relation to the right to food contested by Mr Rhodes, Professor Langford underlined that 15 000 children 
under the age of 5 die every day, and that more than half of these deaths could be prevented with basic 
rights to adequate food. It is very dangerous, he argued, to set up rights against each other: torture and 
extrajudicial executions are a problem, but children dying every day are equally a problem. Socio-
economic rights are as important to people as civil and political rights. 

In response to Ms Post’s remark about cultural rights, Professor Langford agreed that social transformation 
is needed in order to ensure the protection of human rights. One of the greatest challenges for human 
rights in Europe, he pointed out, is racial discrimination, concerning for example the Roma people. 
Therefore, this requires us to look at cultural rights, which include indigenous peoples’ rights, and to 
include human rights into our culture and education. 

Finally, he contested Mr Rhodes’ claim that dictatorial governments are always in the forefront of the 
expansion of human rights, by bringing examples of advances of the human rights system promoted by 
major democratic countries. 
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Makmid Kamara underlined that Amnesty International greatly values the importance of human rights 
education, because it is hard for rights holders to claim their rights if they do not know them. 

He added that the debate on the right to ‘good life’ also brings in the question of a universal basic income, 
which is linked to the advances in technology. There needs to be recognition of these dynamics, he argued, 
and since society is evolving, the human rights mechanisms and regimes also have to evolve accordingly. 

Mr Kamara argued that undoubtedly the rise of populism has had an impact on the protection of human 
rights. He defined this as ‘politics of demonisation’, in which politicians use a language that is aimed at 
demonising the ‘other’. 

In conclusion, he underscored the importance of accountability and broader interpretation of existing 
regimes: it is only when we approach issues of human rights from a holistic and forward-looking way, he 
argued, that we are able to accommodate some of the underlying dynamics of our society. 

Aaron Rhodes argued that, since the World Conference on Human Rights in Vienna, there has been a 
tremendous emphasis on economic and social rights. Nonetheless, this has not helped all those starving 
children. He thus concluded that economic and social rights are merely an opportunity for political 
posturing and do not do very much for people in their real lives. What is important for people, argued Mr 
Rhodes, is freedom in their societies, which provides them the ability to change their material 
circumstances. 

Mercedes García Pérez pointed out that human rights are undoubtedly at the forefront of EU foreign 
policy. For example, the division dealing with human rights is one of the biggest in the EEAS. Also, the High 
Representative provides a powerful leadership on this issue, and takes every opportunity to remind the 
EU’s partners that human rights are an integral part of EU foreign policy. 

She agreed with Ms Post that education, including primary education, is a key tool for the protection of 
human rights. She concluded by reminding the audience that the Universal Declaration itself states that 
‘[e]very individual and every organ of society […] shall strive by teaching and education to promote 
respect for these rights and freedoms’ (UN General Assembly, 1948). 

MEP Pier Antonio Panzeri concluded the debate by expressing his hope that this workshop would 
represent a starting point to set down some theoretical and practical anchors with regard to the expansion 
of human rights as a concept and to develop a new approach for the future. 
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ABSTRACT 

In the seven decades since the Universal Declaration of Human Rights, international 
human rights have evolved and expanded. Expansion of international legal regimes 
for fundamental rights has had a positive impact by ensuring greater understanding 
and development of the content of those rights and providing methods for 
mobilising for change that has led to increased legal protections at national levels. 
On the other hand, expansion of rights beyond existing human rights has had a 
negative impact. Attempts to create new rights are ineffective for mobilising for 
change and serve sometimes to undermine and weaken the existing human rights 
system. The emphasis on indivisibility of rights provides a platform for those states 
seeking to create new rights and enables them to undermine protection of existing 
human rights. This paper underscores why expansion of regimes on existing human 
rights ought to be supported whilst simultaneously resisting the expansion of rights 
themselves. 
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1 Background (1948-1993) 
The Universal Declaration of Human Rights (UDHR) represented the birth of the modern system of 
international human rights. For the first time, it was recognised and accepted that all persons hold 
fundamental rights by virtue of being born human. That Declaration was a direct response to the atrocities 
committed during the Second World War and was drafted by members of the newly-created United 
Nations Commission on Human Rights (CHR); a body mandated universally to promote, protect and 
develop human rights. The UDHR may broadly be divided into two categories of rights: Civil and Political 
Rights (CPR) and Economic, Social and Cultural Rights (ESCR).  

Despite the great success that was heralded by the UDHR, it is clear that this document represented a 
consensus only among a sizeable minority of today's countries, given that most current United Nations 
(UN) members were under colonial rule at that time and therefore were not represented. While this does 
not undermine the rights contained within the UDHR, it does contribute to understanding the discourses 
presented by countries that have subsequently sought to add further rights and categories to those 
contained in the UDHR.  

The Declaration was not created as a legally-binding document and instead represents soft law, although 
there are many strong arguments in favour of some or all of it now being binding as customary 
international law. After it was adopted, for the rights to become binding they needed to be codified. Yet it 
soon became clear that the UDHR would not be codified into a single, binding human rights covenant. 
Rather, given the geopolitical landscape at that time, it was codified into two covenants, each reflecting a 
different dominant human rights ideology. The International Covenant on Civil and Political Rights (ICCPR) 
reflected Western ideals and understandings of rights; whereas the International Covenant of Economic, 
Social and Cultural Rights (ICESCR) reflected ideals and understandings from the Soviet Union. Given that 
many countries chose to ratify only one of those treaties, from the outset the central tenet of universal 
protection of human rights was undermined. And given that each covenant had its own treaty-monitoring 
body (TMB), the evolution of human rights through monitoring and jurisprudence became fragmented in 
terms of which states held which obligations and were governed by which regime(s). 

At the same time as the divisions over which states accepted the two main categories of human rights, 
there were movements to provide specific human rights protections to different vulnerable groups of 
persons. Although the drafters of the UDHR had favoured inclusive language aimed at all persons, it soon 
became clear that groups such as women, children and minorities required additional protections in order 
for their fundamental rights to be implemented and upheld. Therefore, further international treaties were 
created to enshrine and codify the rights of vulnerable groups. Those treaties again had their own TMBs, 
which were only able to monitor and provide jurisprudence to those states that became party to the 
relevant treaty. Again, expansion of the system went hand-in-hand with fragmentation even during those 
early decades. 

The evolution and expansion of international human rights continued both in terms of mechanisms and in 
terms of substantive rights. Alongside the CHR and the TMBs, the system of Special Procedures (SP) began 
in the late 1960s. Commissions and sub-commissions on specific rights or vulnerable groups played active 
roles in promoting, protecting and developing human rights. In terms of substantive rights, evolution and 
expansion occurred through expert and quasi-judicial comments on the content, nature and scope of 
rights, and through development of rights at political bodies, including the CHR and the UN General 
Assembly (GA).  

By the late 1980s the system largely reflected the ideals and values of the dominant powers within the Cold 
War. Decolonisation and the rapid increase of United Nations (UN) membership had little effect on the 
expansion and fragmentation of international human rights, largely because many of those states lacked 
the political clout or desire to change or influence the system. The end of the Cold War proved to be pivotal 
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for human rights. The changes in geopolitics and dynamics at the international level allowed human rights 
to be foregrounded at the UN and for engagement by a broad range of states and stakeholders.  

The 1993 World Conference on Human Rights in Vienna heralded significant change in international 
human rights. The World Conference brought together states, experts, civil society and other stakeholders 
and resulted in the Vienna Declaration and Programme of Action (VDPA), that underscored the universal 
nature of human rights, emphasised the indivisibility and interdependence of all rights and opened up the 
space for increased promotion, protection and development of those rights.  The VDPA clearly underscores 
that universality is a central tenet of international human rights. The two crucial paragraphs in this regard 
are (1) and (5) of the VDPA. However, it is important to note that the universalist position continues to be 
challenged by a small, core group of countries, most recently in 2016, with that core group of states 
proposing amendments to the draft resolution on creating an Independent Expert on addressing violence 
and discrimination against sexual orientation and gender identity minorities. Those amendments, which 
were adopted as part of the final text, use language that seeks to subtly challenge universalism. For 
example, one amendment emphasises the importance of respecting regional, cultural and religious value 
systems as well as particularities in considering human rights issues. Many of the Human Rights Council 
(HRC) states that accepted those amendments did so in order for the resolution to be adopted, viewing the 
need to create an Independent Expert as more important than subtle challenges to universality of human 
rights. But those amendments ought to be viewed as part of a pattern of similar and regular challenges to 
universalism by the countries that proposed the amendments. 

A key outcome from the Conference was the creation of the UN High Commissioner for Human Rights 
(UNHCHR) (see Gaer and Broecker, 2013, for comprehensive analysis of the UNHCHR) and his/her Office 
(OHCHR), which support the work of UN human rights mechanisms and provide human rights expertise to 
all parts of the UN.  

2 Expansion 
This briefing note will focus on the expansion of human rights since the 1993 World Conference on Human 
Rights. In this paper, ‘expansion’ refers to (i) the increased understanding of the nature and scope of 
fundamental human rights based on jurisprudence from human rights bodies; (ii) the growth of human 
rights mechanisms; (iii) attempts to create new rights and rights-holders; and (iv) mainstreaming and 
foregrounding human rights in policies and work of international organisations. These different forms of 
expansion must be understood separately, even though they are inter-related and frequently occur 
concurrently. The impact of these different forms of expansion is key, and throughout this paper it will 
become clear that some forms of expansion enable stronger protection of fundamental human rights, 
while other forms undermine that protection. 

Expansion of human rights frequently happens as action and reaction, with some states – including from 
the European Union (EU) –  seeking to expand protection of fundamental rights and a core group of other 
states reacting by seeking to expand what is encompassed within the human rights system. Many 
countries support all types of expansion, viewing it as positive growth in all areas. The dynamics between 
states has resulted in a rapid expansion of the human rights system and it is crucial that the EU understands 
the different impacts of different types of expansion, in order to determine what action – if any – to take in 
this area. 

Throughout this paper, there will be particular focus on the impact of ESCR becoming foregrounded, the 
advancement of Third-Generation Human Rights (TGR) and specific protections being afforded to 
vulnerable groups. The concept of indivisibility and whether it has any practical meaning or effect, will be 
discussed. The note first, however, sets out the key international human rights mechanisms mandated with 
promoting, protecting and developing rights, as these are central to understanding how and why 
expansion is occurring and the impact of that expansion. All sections include examples of the impact 
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stemming from expansion of human rights and regimes, but a concluding discussion of that impact is 
provided before turning to recommendations for the European Parliament. 

3  Mechanisms  
In order to discuss the expansion of the human rights system, there must first be an understanding of some 
of the key international human rights mechanisms that are used as a vehicle or arena for developing 
substantive elements of fundamental rights contained in the UDHR and codifying covenants, or for 
creating soft and hard law on new rights. The more mechanisms there are, the greater the opportunities 
for expanding human rights themselves. This has been crucial for ensuring that the substance of rights has 
developed and that the rights are promoted, protected, implemented and realised worldwide. However, 
the rapid expansion of mechanisms and their very different mandates, powers and reach, has fragmented 
the system. Not all mechanisms are universal and the activities undertaken vary significantly. As a result, 
different countries are governed by different rules and monitoring systems, and there are different – 
sometime competing – interpretations and development of the content of rights.  
At the time the UDHR was adopted, the CHR was the main political body focusing on human rights, 
supported by the Sub-Commission on the Prevention of Discrimination and Protection of Minorities. 
However, by 1993 there were many international human rights mechanisms, both political and expert. In 
1993 the CHR remained the UN’s main universal human rights body, although by 2006 the CHR was 
disbanded and replaced by the Human Rights Council (HRC). In 1993 there were also 7 treaty-monitoring 
bodies1  with 3 more following in the next 15 years.2 The system of Special Procedures mandate holders3 
had evolved from early country-specific ones, on Israel/Palestine and on South Africa to include more 
country-specific mandates and also thematic mandates by 1993, and has further expanded to 56 
mandates. There was also the ability to create ad hoc fact-finding missions to examine grave or crisis 
situations, and the VDPA included a mainstreaming agenda that now involves human rights being a 
component of all UN bodies’ work.  

3.1 Human Rights Council 
In the early 2000s, then-UN Secretary General Kofi Annan began a reform agenda. The two main outcomes 
for human rights were greater mainstreaming and disbanding the CHR, and replacing it with the HRC. The 
CHR had achieved significant successes but it had faced increasing criticism of its membership, work and 
lack of responsiveness to crises (Ghanea, 2006). The main changes implemented in the HRC are 
proportionate geographic representation, more sessions, a fixed agenda, soft membership criteria and the 
Universal Periodic Review mechanism (see: Freedman, 2013a, for comprehensive analysis of the HRC).  

 
1 Committee on Economic, Social and Cultural Rights (CESCR) monitors the implementation of the International Covenant on 
Economic, Social and Cultural Rights (1966) and its optional protocol (2013); Human Rights Committee (HRCttee) monitors the 
implementation of the International Covenant on Civil and Political Rights (1966); Committee on the Elimination of Racial 
Discrimination (CERD) monitors the implementation of the International Convention on the Elimination of All Forms of Racial 
Discrimination (1965); Committee on the Elimination of Discrimination against Women (CEDAW) monitors the implementation of 
the Convention on the Elimination of All Forms of Discrimination against Women (1979) and its optional protocol (1999); 
Committee against eu (CAT) monitors the implementation of the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment (1984); Committee on the Rights of the Child (CRC) monitors the implementation of the Convention on the 
Rights of the Child (1989) and its optional protocols (2000 and 2014); Committee on Migrant Workers (CMW) monitors the 
implementation of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their 
Families (1990). Although note that CRC and CMW held their first sessions after 1993. 
2 Committee on the Rights of Persons with Disabilities (CRPD) monitors the implementation of the International Convention on 
the Rights of Persons with Disabilities (2006); Committee on Enforced Disappearances (CED) monitors the implementation of the 
International Convention for the Protection of All Persons from Enforced Disappearance (2006); and the Subcommittee on 
Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (SPT) established pursuant to the Optional 
Protocol of the Convention against Torture (OPCAT) (2002) visits places of detention in order to prevent torture and other cruel, 
inhuman or degrading treatment or punishment. 
3 Special rapporteurs, independent experts and working groups. 
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The HRC’s regular sessions follow a fixed agenda that enables many issues to be raised and addressed. 
While only the 47 members hold votes, non-member states and observers participate in their regional 
groups’ and political blocs’ negotiations and may sponsor draft resolutions. When a discussion focuses on 
a non-member state, the country concerned has the right to participate. Accredited Non-Governmental 
Organisations (NGOs) may participate in HRC sessions. The HRC is supported by the Advisory Committee, 
an expert body that provides research-based advice.  The HRC is a subsidiary body of the UN General 
Assembly, which has a supervisory role and has to approve the HRC’s work through the adoption of its 
annual report. The GA also undertakes human rights work through its Third Committee, which sometimes 
duplicates and sometimes complements HRC activities.  

The HRC is the main international human rights body where states expand human rights, primarily by 
creating soft law (decisions and resolutions) that brings into the arena new rights and that is then used as 
a basis for creating hard law or creating expert mechanisms mandated to develop understanding of rights. 
Those mechanisms include intergovernmental working groups, panels and Special Procedures mandates 
(discussed below). Greater resources for the UN’s main human rights body has resulted in increased ability 
to promote and develop human rights. The changes made to membership, particularly to ensure that de 
facto permanent membership no longer exists, have enabled greater representation of UN membership. 
However, those changes have brought with them new types of pernicious politicisation of the body, aimed 
at undermining human rights. The HRC has become a central vehicle for states seeking to drive forward 
new categories of rights, types of rights and even rights-holders; and frequently those states do so to dilute 
and undermine the system (Freedman and Houghton, 2017). For example, the HRC has been used to 
advance soft law on Third Generation Rights (TGR) on the environment or development, and has been used 
to seek to create new rights for groups such as indigenous peoples and peasants, as is discussed in detail 
in Section 4 below.  

3.2 Universal Periodic Review 
Universal Periodic Review (UPR) sought to address the criticism that the CHR failed to discuss, let alone 
promote and protect human rights in many countries across the world. As a result, it did not fulfil its 
mandate to promote and protect human rights universally. The UPR mechanism ensures that all states 
have their human rights record scrutinised once every four and a half years. The process is peer-led and is 
conducted by all 47 HRC members, although any UN member may participate in the review. The review is 
based on reports from the country, OHCHR and external stakeholders, and it takes the form of an 
interactive dialogue, including written or verbal questions, comments and recommendations from other 
states. Countries under review are able to decide to which questions they will respond and which 
recommendations they will adopt. This means that some countries will not respond to any questions or 
recommendations on specific rights or categories of rights, and the expansion of rights enables those 
states that are grave abusers of fundamental rights to deflect attention from those abuses by pointing to 
their records on newer rights (see Charlesworth and Larking, 2014, for comprehensive analysis of UPR). 

3.3 Special Procedures 
Special Procedures is a system of human rights mandates on country-specific or thematic issues (see Nolan 
et al., 2017, for comprehensive analysis of Special Procedures). Those mandates are undertaken by 
independent experts. Mandate holders may take the form of Special Rapporteurs, Independent Experts or 
Working Groups. The system started in 1967 and has rapidly expanded since 1993. There are currently 
being 44 thematic and 12 country-specific mandates. Mandate-holders carry out country visits, receive 
communications from individuals, civil society and other stakeholders, conduct research, send 
communications to states and write reports that may include developing understandings of human rights, 
sharing information about violations and providing recommendations. Those reports are presented to the 
HRC during an interactive dialogue and are publicly available through the OHCHR website. 
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Special Procedures is a key mechanism for universal protection and promotion of human rights. The 
reports produced are widely used by UN bodies, human rights mechanisms, states, civil society, National 
Human Rights Institutions (NHRIs) and other stakeholders. Mandates are created at the HRC, often on 
existing human rights, but some states have proposed mandates on other issues in order to undermine 
and dilute the international human rights system. New mandates on enabling environments – such as on 
financial, environmental, political and security issues – or on new categories of vulnerable groups — such 
as peasants, older persons and indigenous peoples — is a method of creating a body of evidence that is 
later used to try to enshrine new rights into law.  

Country visits are a key part of mandate holders’ ability to undertake their responsibilities. Most carry out 
two each year, although some receive funding for more and others are denied access even to conduct one. 
States may request a visit, but mandate holders are free to choose which countries they wish to visit. 
However, no country may be visited without its consent. The rapid expansion of mandates to include areas 
that are not fundamental rights has allowed countries to pick-and-choose which visit requests to accept, 
resulting in known grave abusers being praised on their implementation of some issues and using that to 
deflect scrutiny or criticism of mass violations of fundamental rights. For example, Vietnam only allowed 
ESCR mandate holders to visit, while Syria refused visits from CPR mandate holders but allowed in the 
mandate holder on the right to health. This issue has repeatedly been highlighted by Chairpersons of the 
Coordination Committee of Special Procedures (Gaer, 2017).  

3.4 Treaty-Monitoring Bodies 
The 10 TMBs are expert committees that monitor the implementation of the nine core international human 
rights treaties. They develop, promote and protect human rights in states-party to the specific treaty that 
they are monitoring and are only concerned with rights within that specific treaty. TMBs produce 
jurisprudence expanding upon and explaining the nature, scope and content of relevant provisions within 
the treaty. Those General Comments or General Recommendations are crucial for states to understand the 
nature of their obligations and to implement those rights. States party to the treaties are also required to 
submit periodic reports and have their domestic record scrutinised by the TMBs. Eight of the ten TMBs have 
the capacity to receive complaints about specific violations, if states have ratified the relevant Optional 
Protocol or made a declaration under the relevant Article enabling the TMBs to receive and consider 
complaints. All of these activities have created a significant body of law that explains and applies the 
obligations contained within these treaties. Of course, the work of the TMBs is only relevant to states party 
to the treaty, which causes fragmentation in terms of which states are bound by which understandings of 
specific human rights (see Broecker and O’Flaherty, 2014; Mechlem, 2009; Keller and Ulfstein, 2012, for 
comprehensive analysis of TMBs). 

4 Categories of Rights  
In order to understand rights proliferation and the impact this has on the international human rights 
system, it is crucial to understand the three categories of human rights and their relationship with one 
another, although any such firm categorisation in itself is debatable. Karel Vasak talks about three 
generations of rights based on the French principles of liberté, egalité, and fraternité (Vasak, 1990). Vasak 
links CPR to liberty; ESCR are connected to equality through social justice; and TGR, also known as solidarity 
or collective rights, embody the idea of fraternity. The first two categories of rights are well explored, 
although the categories are not always water-tight: CPR focus on fundamental freedoms and civil liberties 
of the individual and were historically linked with liberal democracies and the rule of law. ESCR often – but 
not exclusively –focus on states’ positive obligations to provide, or to provide access to, certain services or 
standards. TGR are the newest, and therefore least established, set of rights that generally involve a 
collective element and benefit for society (Freedman, 2013b).  
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It is somewhat crude to categorise every human right according to these three generations, but the 
categories provide a useful tool for seeking to understand different types of rights. Different forms of 
governance and governmental ideologies affect the development of rights. Indeed, as noted above, the 
UDHR was subsequently codified into two conventions split between CPR and ESCR, owing, inter alia, to 
resistance to one or other category by countries ideologically opposed to those types of rights or the 
justiciability thereof. That relationship between types of governments and human rights has continued 
despite many states formally committing to the principle of the interdependence, interrelatedness and 
indivisibility of all rights (Freedman, R. Machangama, J., 2016, p. 166). This is crucial for understanding why 
some states, regions or blocs support or advance some rights but not others, and why the concept of 
indivisibility operates better in theory than in practice (discussed in Section 5, below).  

4.1 CPR and ESCR  
CPR and ESCR4 are contained in the UDHR but are codified separately in the two Covenants. As such, they 
are established in international human rights even though they place different types of obligations onto 
states. The different jurisprudence of the two TMBs monitoring those Covenants is a main reason for the 
different approach to implementation, as is the different approach taken in the covenants towards when 
and how those rights must be implemented; but there are also key differences in the nature and content 
of those categories of rights. It is important to note that some – but by no mean all – CPR and ESCR are 
‘family’ to one another – that is that one right cannot be fully realised without the realisation of its familial 
right in the other category. One example is the CPR to life and the ESCR to adequate standards of living (i.e. 
food, housing and health): the right to life is meaningless without access to those standards of living 
necessary to remain alive. There are also some rights – such as to education – that contain components 
that are both CPR and ESCR.  

Although both CPR and ESCR require states to take action for their implementation and realisation, there 
are fundamental differences between the two Covenants in terms of when and how that implementation 
takes place. The key difference between the two Covenants is found in Article 2. In the ICCPR that Article 
sets out the need for states party to the treaty to take the necessary steps to adopt legislation to implement 
CPR and to ensure that there are domestic remedies available where violations occur. Article 2 of the 
ICESCR sets out that states party are to implement the rights according to the maximum available resources 
and that the rights are to be progressively realised.  This means that where it comes to CPR, all states party 
to the ICCPR are bound by the same obligations to implement the rights in the same manner as one 
another. Where it comes to ECR, all states party to the ICESCR are bound to implement the rights according 
to the subjective standard of available resources. Moreover, CPR must be implemented immediately, 
whereas ESCR are progressively realised. While this does not affect the fact that all individuals hold CPR 
and ESCR rights by virtue of being born human, it does affect the ways in which the content of those rights 
may be enforced or the extent to which they are justiciable. Although ESCR may be justiciable, for example 
if they are contained within national constitutions, or if there is specific legislation on those rights, or even 
where they are the direct family of a CPR, these cases are very rare and involve very difficult legal reasoning 
as compared with CPR. A main reason for that is not because ESCR cannot be implemented,5 but because, 
even where governments have taken a position that supports the equal status and importance of ESCR, 
they frequently fail to take legislative, administrative or judicial measures, based explicitly on the 
recognition of specific ESCR as international human rights, or to provide effective redress for alleged 
violations of those rights (Freedman, R. Machangama, J., 2016). This is evidenced by the comparatively rare 

 
4 Although there is no official classification, the UN informally recognises the division: for example, the OHCHR ESCR Bulletin 
provides bi-monthly updates on matters relevant to ESCRs. In these bulletins, certain Special Procedures mandates are identified 
and reported thus indicating a clear, albeit not official, categorisation by the OHCHR (Freedman, R. Machangama, J., 2016). The 
bulletin is available at: http://www.ohchr.org/EN/Issues/ESCR/Pages/ESCRIndex.aspx (last accessed: 12.12.2017). 
5 See, for example, the CESCR jurisprudence on this topic: 
http://www.ohchr.org/EN/Issues/ESCR/Pages/CanESCRbelitigatedatcourts.aspx (last accessed: 10/01/2018). 

http://www.ohchr.org/EN/Issues/ESCR/Pages/ESCRIndex.aspx
http://www.ohchr.org/EN/Issues/ESCR/Pages/CanESCRbelitigatedatcourts.aspx
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invocation of ESCR as legal norms in national systems as compared with the much more frequent 
invocations of civil and political treaty rights. As such, while there is no hierarchy regarding the 
fundamental nature of both categories of rights, the implementation and realisation of those rights 
remains different to one another. 

4.2 TGR 
TGR is the newest category, and those rights are not contained in the UDHR or codifying covenants and 
have not developed into international human rights law. There are three broad types of TGR, all of which 
present challenges to the nature of human rights and all of which seek to expand the system in such a way 
as could fundamentally undermine human rights. The impact of TGR will be discussed in detail in Section 
6.  

1. Collective Rights: Individual rights that can only be exercised as part of a group (e.g. the Right to a Clean 
and Healthy Environment). 

Collective Rights may only belong to a group not to an individual. While minority rights are exercised 
by an individual by virtue of belonging to a specific group, collective rights can only belong to a group 
because one individual cannot have the right realised unless all of the group has it realised. These rights 
are perhaps the most accepted of TGR insofar as they do exist within some regional human rights 
apparatus. They are problematic because they are not able to be held or realised for one individual, 
thus expanding and undermining the concept of rights. These rights tend to be related to existing 
human rights, but bring new subject matters into the arena, and the lack of clear obligations on states 
in relation to their implementation also calls into question whether these TGR are capable of being 
human rights. 

2. Enabling Rights: Rights that create an environment in which existing human rights may be fulfilled (e.g. 
the Right to Development). 

The international human rights system might be viewed as a victim of its own success. Human rights 
mechanisms are the most developed, in terms of scope, substance and accessibility, of all global legal 
mechanisms, even if the enforcement system is not as strong as in other regimes such as the WTO. At 
the international and regional levels, those mechanisms provide a broad range of legal approaches for 
protecting and promoting human rights. Despite weaknesses, including different approaches to 
human rights, enforcement gaps and under-resourcing, the success of those mechanisms is widely 
recognised. As a result, some actors – from states to civil society organisations – have recently sought 
to use the mechanisms to address issues that go beyond the scope of human rights. Although matters 
such as the environment, development, and finance may be related to human rights, often providing 
enabling environments within which rights may be implemented, they are their own discrete issue 
areas that ought to be addressed through specialist regimes and mechanisms that focus on those 
areas.  

3. Entities as Rights Holders: Attempts to create rights of entities rather than individuals (e.g. the family; 
religion). 

There have been significant attempts to create new rights that grant rights to entities and that seek to 
undermine and provide justification for violating fundamental rights of individuals. The starkest 
example was the attempt to create a right of religions to not be defamed. This aimed to protect states 
with blasphemy laws, or even require states to create those laws, to protect religion. It also would have 
violated fundamental rights to freedom of expression and freedom of religion and belief, as well as 
freedom from torture and right to life in relation to some states’ blasphemy laws. There are currently 
attempts to grant rights to ‘the family’ or to ‘traditional values’ as rights-holders, which would 
undermine individuals being able to enjoy their existing fundamental rights, for example women’s 
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rights to health, to bodily autonomy and to freedom from violence, or Lesbian, Gay, Bisexual and Trans 
(LGBT+) persons’ rights to be free from discrimination and violence.  

Although there had been early discussions about rights aimed at collective benefits to society, or to 
environments that enable human rights to be realised, it was generally recognised that this category of 
rights was not able to be promoted or protected by international human rights law or mechanisms owing 
to the substance, subjects and scope of those rights. Yet, since the 1990s, countries from the African Group, 
Asian Group and some from the Latin American and Caribbean Group (GRULAC), were driving forward 
different soft law instruments and creating mechanisms on TGR. Some insist that this is owing to TGR 
representing ideologies that were not at the table during the drafting of the UDHR, and indeed voices that 
were not sufficiently powerful during the Cold War. However, that view is politically naïve.  

A more realist approach is that the international human rights system is stronger and more successful than, 
for example, the governance systems on development, the environment, trade and finance or climate 
change. Given that these issues impact upon the implementation and realisation of human rights, 
countries most affected seek to have them brought into the international human rights system for 
promotion and protection. A third approach is that some countries use TGR to expand, dilute and weaken 
the system by changing notions of what constitutes a right and a right-holder in order to divert resources 
and attention away from fundamental rights. While not all states seek to advance TGR for the same reasons, 
it is clear from discussions within human rights bodies that the majority of TGR proponents fall into the 
second or third camp. Many countries clearly state the motivation of effective mechanisms for addressing 
issues that are inadequately tackled elsewhere. Other proponents of these rights (e.g. Cuba, Venezuela and 
many African countries) have long-insisted that human rights are part of the superstructure and the elite, 
which leads to questions about whether they are so strongly supporting and driving forward TGR to 
undermine the liberal rights that they have criticised for so long. 

4.3 Rights of Vulnerable Groups 
In 1945 the creators of the United Nations had to decide whether to mainstream women’s rights or whether 
to create separate institutions focused on advancing women’s equality and protecting and promoting their 
rights. Initially it was expected that the CHR would address all human rights issues. That way minority 
rights, women rights or other rights relating to specific groups would not develop in a different way to all 
other human rights. But it swiftly became apparent that vulnerable or marginalised groups – initially 
women, but later to include many others – required specific promotion and protection of their rights. There 
are two types of instruments aimed at vulnerable groups: (1) those that seek to ensure they are able to 
realise their fundamental rights, and (2) those that seek to bring into the system new rights held only by 
those groups. 

International human rights instruments aimed at promoting and protecting fundamental rights of 
vulnerable or marginalised groups are not contentious as they do not contain new rights, but rather they 
focus on how to ensure that fundamental rights of marginalised persons are upheld. Treaties on 
eliminating discrimination against women, or on the need to ensure that persons with disabilities are able 
to have their human rights realised, are widely accepted as providing states with crucial methods for 
implementing those persons’ fundamental rights and work of the TMBs has been crucial in that regard. 
Those types of instruments continue to be developed for older persons, persons affected by leprosy, 
persons with albinism, sexual orientation and gender identity minorities. All of the soft law instruments 
created for those groups focus either on addressing discrimination against them based on belonging to 
the group or on how to ensure that they are able to enjoy their fundamental rights. Expansion of rights in 
this manner provides methods for activist groups to mobilise for individuals to be able to enjoy their 
existing human rights and has had positive effect in legal protections. States will only oppose these 
instruments if they agree with violating the human rights of persons within those minorities. While some 
states may argue that some rights may be subject to limitations for reasons pertaining to the public good, 
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such as restrictions on public behaviour, those arguments do not carry weight when states actively or 
tacitly support violence or discrimination against individuals. The sizeable minority of UN members that 
actively object to a new instrument on eliminating violence and discrimination against sexual orientation 
and gender identity minorities are the same countries that have laws that discriminate against LGBT+ 
persons.  

There is another type of vulnerable groups’ instrument that goes beyond protecting existing human rights 
and that seeks to create new rights that only apply to those groups or to bring into the human rights arena 
rights found in other areas of international law. Examples of instruments about vulnerable or marginalised 
groups that seek to create new rights for those individuals – rights that other humans do not hold –include 
rights of Indigenous Peoples and rights of Peasants and Other People Working in Rural Areas. The 
Declaration on the rights of Indigenous Peoples and the draft Declaration on the rights of Peasants and 
Other People Working in Rural Areas seek to circumvent methods of proposing new rights by inserting 
them into soft law instruments on those groups. The attempts to create and enshrine new rights in this 
manner has been widely criticised and not accepted by the many states that do not support those 
instruments. The use of such instruments to bring into the human rights system rights and jurisprudence 
from other areas of international law in a binding manner can be seen in the Convention on the Protection 
of the Rights of All Migrant Workers and Members of Their Families, that brings international labour law 
and jurisprudence into the human rights system and as such has been resisted by states that object to the 
expansion of existing human rights. 

5 Indivisibility 
The UN official position, supported both by the General Assembly and by the Office of the High 
Commissioner for Human Rights, is that the sets of rights are equal, overlap and are interdependent and 
indivisible – that is, they cannot exist without each other. Since the 1993 VDPA, the indivisibility of all 
human rights has been a cornerstone of international human rights, although an early statement is found 
in the 1968 Proclamation of Tehran and the UN General Assembly endorsed indivisibility in 1977. The 
concept of indivisibility insists that all rights are interwoven within a general framework and that one 
category of rights cannot be realised fully without the implementation of the other set. As has been noted 
above, there are some families of rights where a CPR is meaningless without the realisation of its 
counterpart ESCR or vice versa, but that interrelatedness does not occur between all or even most rights 
(see: Whelan, 2010, for comprehensive analysis of the history of indivisibility). 

The idea that all rights are as important as one another and may only be realised when all other rights are 
realised may be of a high value in theory; however, they are not practicable or relevant to the many 
developing countries that are not able to fully implement all rights for everyone (Nickel, 2008). Indivisibility 
also seeks to ensure that countries cannot pick and choose amongst different types of rights, with the 
political aim to ensure that ESCR were afforded the same footing as CPR, as well as to ensure that vulnerable 
or marginalised groups had their full rights promoted and protected. However, for human rights to be 
indivisible they must be implemented and realised in the same ways as one another. But that clearly is not 
the case in practice, not only in terms of differences between categories of rights but also in terms of 
prioritisation of rights even within a category.  

Indivisibility of rights provided a political ceasefire that prevents countries continuing to argue about what 
constitutes a human right or which human rights are more important than others. The concept was 
designed to broker peace between those who prefer ESCR and those who prioritise CPR, but has 
subsequently been used by countries seeking to advance TGR. Indivisibility as a concept is meaningless in 
terms of having any impact upon state practice, but it does provide a method for ensuring that the validity 
of fundamental human rights is not challenged. 
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State practice at the national and international level shows that the concept of indivisibility is not an 
accurate reflection of how states actually view and approach human rights. There is a significant difference 
in how regional groups and political blocs support or place greater emphasis on different categories of 
rights. Countries such as the United States make their human rights ideologies clear through ratification of 
human rights treaties (Freedman, R. Machangama, J., 2016, p. 167), with the US not being party to the 
ICESCR and placing many reservations to treaties that they do ratify because they will not implement those 
rights that challenge the state’s understandings of what constitutes a human right. China, on the other 
hand, ratifies international treaties but without ever intending to implement the CPR contained within 
them and making it clear in international human rights bodies that they disregard CPR as a category of 
human rights. Other countries have adopted a more intermediate position, with an increase in states 
including ESCR in their constitutions as well as a greater willingness of judiciaries to enforce such rights. 
However, the majority of states – including many liberal democracies – do not have a well-developed set 
of ESCR in their national constitutions, and those that do often differentiate between the status that they 
afford to ESCR and CPR. Regional human rights, such as the European Convention on Human Rights and 
the Inter-American Convention on Human Rights, focus overwhelmingly on CPR. Although ESCR have 
more recently been added into the EU Charter on Fundamental Rights, the Charter contains many more 
CPR than ESCR (Freedman, R. Machangama, J., 2016, p. 167).  

The differences between the legal status of CPR and ESCR are significant, but they are far less pronounced 
than the differences between those two categories of rights and TGR. Unlike CPR and ESCR, TGR are yet to 
be codified in a legally binding treaty and are unclear in terms of normative content. This is demonstrated 
by the difficulties faced by the UN Human Rights Committee and regional organisations when addressing 
alleged violations of such rights. Indeed, relatively few states have sought to enshrine and uphold such 
rights and, when they have, the rights have been framed within national constitutions as individual as 
opposed to collective rights, as is the case with the right to peace in Costa Rica (Freedman, R. Machangama, 
J., 2016, p. 168). 

6 Impact  
Expansion of human rights occurs through jurisprudence that develops existing rights, attempts to 
develop new rights and bringing new issue areas into the human rights system. The expansion of human 
rights has impacted upon the mechanisms and upon respect for human rights in positive and negative 
ways. The expansion of understandings of existing human rights and state obligations has been crucial for 
those rights to be implemented and realised, and the work of the TMBs, Special Procedures on CPR and 
some ESCR and other expert bodies have been critical to this being achieved. Developing the content and 
scope of those rights has enabled them to be promoted and protected on the ground. However, attempts 
to develop new rights or to change the nature of human rights has caused the system to be diluted and is 
undermining the promotion and protection of fundamental rights. The mechanisms, particularly the HRC 
and Special Procedures, are required to divert resources from fundamental human rights to TGR, which 
weakens those mechanisms’ ability to promote and protect CPR and ESCR. Increasing expansion and 
fragmentation of the system allows states to pick-and-choose which mechanisms they engage with, and 
to deflect attention from grave abuses of fundamental human rights by pointing to their records on other 
areas that have been brought into the human rights matrix. 

The legal regimes created after the UDHR include the two Covenants, 7 Conventions and the TMBs. These 
have enabled the content, nature and scope of their obligations to be developed by experts and 
understood by states. Evidence of the positive impact of this expansion can be seen through many state 
parties establishing legislation that gives effect to these obligations and provides remedies for violations. 
While there remain human rights abuses across the world, there have been advances in protecting human 
rights owing to the TMBs producing a body of work that enables greater understanding of what human 
rights mean and what obligations bind states. The jurisprudence created in General Comments and 
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General Recommendations has informed those understandings and has had more wide-reaching impact 
than concluding observations on specific countries. TMBs conduct reviews of approximately 170 states per 
year.6 General Comments and Recommendations are central to efforts to mobilise for change, particularly 
from civil society, academics and other stakeholders. Country conclusions may not always result in 
changes, but many states do adopt the recommendations and provide stronger protection as a result. 
Many state reports remain overdue and there have been recent studies that show that implementation of 
recommendations remains a serious problem (Egan, 2013). The impact of TMBs concluding observations 
is greater on those countries that have stronger domestic records, including many EU member states 
(Krommendijk, 2017), although that is not surprising.  

The Special Procedures system has also expanded the legal regimes. Many reports of mandate holders – 
particularly in the early years of a mandate – develop understandings of thematic rights. These reports are 
important for states and the human rights community to understand key issues relating to thematic rights, 
although they are less authoritative than TMB jurisprudence, as they are the views of one expert rather 
than a group of experts. Civil society, National Human Rights Institutions and other external stakeholders 
engage with and use the body of work created by expert mechanisms, as well as submitting to them 
communications and complaints about human rights abuses. As such, the impact of these mechanisms on 
realisation of rights goes beyond state engagement with their work. 

Another positive impact of the expansion of legal regimes and understandings of fundamental rights is the 
mainstreaming of those rights in related policy areas within liberal democracies. Foregrounding the need 
to promote and protect fundamental rights by bringing human rights into the discourse, for example, in 
taxation regimes, security regimes or other areas in which those rights may be violated, has been crucial 
for ensuring the human rights are promoted and protected without discrimination. This demonstrates the 
extent to which fundamental rights have become a central part of the work of EU member states and 
others. 

However, as the system has expanded to promote and protect existing human rights, so too has a core 
group of countries sought to expand the system beyond those fundamental rights. States seeking to 
undermine the system have created mechanisms on areas that go beyond, or sometimes even undermine, 
human rights. And because the system is not fully polarised, there are swing states who will support 
expansion from both sides. This action and reaction in the system is a key argument against continued 
expansion on existing human rights.  

The expansion of legal regimes, particularly the increased number of Special Procedures mandate holders, 
is used by a core group of states as a method for picking-and-choosing with which rights and mechanisms 
they engage. This is particularly true of states that commit grave violations of human rights. Picking-and-
choosing provides a shield from needed scrutiny, for example when a country that systematically tortures 
prisoners accepts a visit from the mandate holder on the right to health but refuses to accept a visit from 
the mandate holder on torture, as happened with Syria in 2010. Picking-and-choosing also occurs in a less 
brazen manner, with states claiming that the burden of the expansion of mechanisms is the direct cause 
of their failure to submit reports or to accept visit requests from Special Procedures mandate holders on 
CPR. As a result, those states avoid scrutiny of grave violations and are able to deflect criticism of their 
failure to engage with CPR mechanisms.    

Expansion of categories of rights to include TGR affords known grave abusers the opportunity to 
perniciously politicise the system by claiming that they are advancing human rights when they are in fact 
seeking to undermine those rights. Sri Lanka’s support of the advancement of a human right to peace in 
2008 – a year before the civil war in which the government perpetrated widespread atrocities –  was a 
cynical method to try to ensure non-intervention from the international community in relation to violations 

 
6 See: http://www.ohchr.org/Documents/HRBodies/TB/TBS/A-71-118_en.pdf (last accessed: 11.12.2017). 

http://www.ohchr.org/Documents/HRBodies/TB/TBS/A-71-118_en.pdf
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it commits against the Tamil population. Countries of the Organisation of Islamic Cooperation (OIC) that 
sought to drive forward a right not to have religion defamed was a cynical method of seeking to provide 
justification for blasphemy laws and for violations of the freedoms of expression and of religion and belief.  

The focus on TGR also diverts time and resources away from developing, promoting and protecting 
existing rights, particularly within the HRC, the UPR and SPs. Moreover, attempts to bring other issue areas 
into human rights mechanisms, including embryonic advocacy-through-law attempts to bring climate 
change before the European Court of Human Rights, undermines confidence in and respect for the human 
rights system. Similarly, recent attempts to expand the international human rights to place obligations on 
non-state actors is also undermining the system. By focusing on non-binding, voluntary pledges by 
businesses, resources and attention are diverted from the obligations that states have to protect 
individuals from abuses by implementing effective legislation on those businesses. 

The core states seeking to undermine human rights through expansion have several goals: UN agenda-
cluttering, resource absorption, weakening of human rights scrutiny or accountability mechanisms, 
diversion of attention from existing human rights or from their own abuses. The ultimate aim is to weaken 
scrutiny, trivialise the core CPR and avoid scrutiny. In the process, some states also achieve political 
objectives of dividing Global North and South and undermining the human rights paradigm altogether. 
The impact, then, of expansion, particularly over recent years, frequently serves the purposes of those 
states that seek altogether to undermine the human rights system. 

7 Recommendations 
1) The European Parliament ought to focus on the promotion and protection of fundamental human 

rights, calling for implementation of CPR and ESCR whilst acknowledging that they are 
implemented and realised in different ways and providing an appropriate mechanism for 
protecting ESCR; 

2) The European Parliament should not place emphasis on the indivisibility of all human rights. 
Instead it should emphasise the need to uphold all human rights obligations binding under the 
two Covenants and the core international human rights treaties; 

3) The European Parliament should focus on ensuring that all persons are able to enjoy their human 
rights without discrimination, and that states implement those rights for all vulnerable and 
marginalised groups by reference to the specific challenges that they face, but without supporting 
the creation of special or new rights for members of those groups; 

4) The European Parliament should ensure that human rights are foregrounded across all policy areas 
that may impact upon individuals realising their rights, with adequate attention paid to promoting 
and protecting human rights within those areas, whilst not supporting the creation of new human 
rights on those issue areas; 

5) The European Parliament should focus its efforts on states obligations to promote and protect 
individuals’ human rights including from abuses by non-state actors, but should not devote 
resources to seeking methods for bringing non-state actors into the international human rights 
system; 

6) The European Parliament should support efforts to reform the UN Treaty-Monitoring Body system, 
and to streamline and improve the UN human rights machinery in order to ensure greater state 
engagement with mechanisms that promote and protect fundamental human rights. 
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ABSTRACT 

The proliferation of human rights law and discourse in the aftermath of the Second 
World War is remarkable for its breadth. We can speak of a rise in the number of rights, 
types of obligations, categories of rights, identification of rights holders and 
institutionalisation. This briefing paper argues that despite some liberal misgivings, it 
is largely a positive development. Contemporary human rights embrace a wider 
concept of freedom and dignity that is more relevant to a modern world in perpetual 
transformation. Empirical evidence suggests that a more expansive approach has 
provided a political and legal resource to marginalised groups and that concerns with 
misappropriation or a weakening of electoral democracy are often inflated. This is not 
to say that such critiques are unimportant and they should inflect and influence policy 
developments where relevant. The EU’s approach to international human rights 
should therefore be dynamic and flexible but also sensitive to concerns with 
legitimacy, effectiveness and coherence. In this respect, the international human 
rights regime is currently in need of more institutional strengthening than 
lengthening.   
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1 Introduction 
In the last few decades, human rights have emerged as a dominant international discourse, a global lingua 
franca, or even a ‘world-wide secular religion’ (Wiesel, 1999). Simmons argues that we find today ‘an 
increasingly dense set of international rules, institutions and expectations regarding the protection of 
individual rights’ that is more significant ‘than at any point in human history’ (Simmons, 2009). At first blush, 
contemporary human rights seem far removed from the concept that entered the French and English lexicon 
during the course of the 18th Century, an expression of outrage of acts that contravened mere humanity 
(Hunt, 2007). This impression is only partly correct in light of new evidence suggesting that expansive ideas 
of human rights have a much longer history (Griffin, 2008). Yet, what is abundantly clear is that legalisation 
and institutionalisation of human rights in the aftermath of the Second World War and the Cold War is 
remarkable for its breadth.   

This expansionism can be captured in various ways but the terms of reference for this briefing is suggestive 
of at least five key dimensions. We can speak of a rise in the: 

(1) Number of rights (e.g. social rights/new civil rights);  

(2) Types of obligations (e.g. duties to protect and ensure);  

(3) Categories of rights (e.g. collective rights); 

(4) Identification of rights holders (e.g. women’s rights, children’s rights); and 

(5) Institutionalisation in standards and mechanisms (e.g. treaties, courts, committees, rapporteurs). 

Each of these vectors has its own history, literature and proponents and one should be careful in conflating 
them. For example, the two-times United Nations (UN) Special Rapporteur Philip Alston has been always 
positive on 1 and 2 but cautiously critical on 3 (Alston, 1982). Nonetheless, it is possible to observe, 
qualitatively and quantitatively, an expansion across all five dimensions.  

This proliferation has attracted two distinct and largely contradictory forms of critique. The first is liberal 
minimalism. It contends that the contemporary approach lacks theoretical foundation, undermines 
representative democracy and core civil rights, is often misappropriated by authoritarian regimes and 
produces more international bureaucracy than real-world impact (Dennis and Stewart, 2004; Kelley, 1998; 
Krygier, 1980; Mchangama and Verdirame, 2014; Neier, 2006; O'Neill, 2005; Wellman, 1999). Cranston’s 
comment, that socio-economic rights take human rights out of the ‘realm of the morally compelling into the 
twilight world of utopian aspirations’, might be applied to any of the five vectors (Cranston, 1983). The second 
response comes from critical theory and its various offshoots. Here, the complaint is that human rights 
expansionism has gone in the wrong direction (Hopgood, 2014; Moyn, 2010; Neocosmos, 2009). The human 
rights project remains or has become more liberal and technical than emancipatory and transformatory; it 
undermines participatory democracy, distracts attention from alternative forms of politics, is appropriated by 
Western and corporate actors and engenders little social change.   

This briefing paper primarily addresses the first of these critiques but is mindful of the second. It begins by 
briefly arguing that an expansive approach is theoretically solid and has been essential in legitimating the 
international human rights enterprise (Section 2). It then empirically assesses the benefits of human rights 
proliferation on its own terms (Section 3) followed by an analysis of typical liberal minimalist complaints, 
especially democracy, appropriation and efficiency (Section 4). The paper concludes by arguing that an 
expansive human rights regime can be largely defended but that its institutionalisation must also adhere to 
a logic of public policy, permitting for depth as well as breadth.  
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2 Justifying an expansive approach  
The theoretical debate on human rights is as old as the concept itself. Scholars have despaired of resolving 
the question of what counts as a human right or the grounds for their justification (Alston, 1984). However, 
the post-cold War renaissance of human rights has highlighted and generated new theoretical 
perspectives. First, drawing more deeply on ideas such as freedom or incorporating other values such as 
justice, dignity, need and agency, moral theories of human rights have grown more expansive (Griffin, 
2008; Liebenberg, 2005; O'Manique, 1990; Pogge, 2008). A good example is the influential work of Amartya 
Sen (2009) in which freedom is defined as the ‘opportunity to pursue our objectives’, such that a broader 
range of human rights and obligations reflects a set of important capabilities rather than a circumscribed 
sphere of autonomy. 

Second, a fresh range of political theories begin with the observation that most human rights theorising is 
rooted in historical understandings or events (Maliks and Schaffer, 2017). For example, Beitz takes a point 
of departure in the post-1945 international human rights regime. He discerns within it ‘reason-giving’ 
norms, such that human rights can thus be understood as ‘requirements whose object is to protect urgent 
individual interests against certain predictable dangers ... under typical circumstances of life in a modern 
world order composed of states’ (Beitz, 2009). Identifying the inner logic, Beitz defends to a large extent 
human rights expansionism.  

This attention to the historical and political context has also revealed that many ‘modern’ rights have a 
long pedigree. Griffin notes that ‘contrary to widespread belief, welfare rights are not a twentieth century 
innovation, but are among the first rights ever to be claimed’ (Griffin, 2008). Likewise, the idea of ‘three 
generations’ of rights (Vasak, 1977) has come under significant historical critique. Vasak categorised the 
civil and political rights as ‘first generation’; economic, social and cultural rights as ‘second generation’; and 
collective and solidarity rights as ‘third generation’. Yet, this historical typology was largely reverse 
engineered.  According to Jensen, Vasak began with the third-generation label coined by his director at 
the United Nations Educational, Scientific and Cultural Organisation (UNESCO) but needed to ‘invent a first 
and second generation’ to complete the trilogy (Jensen, 2017). The lack of scholarly rigour is underlined by 
the ‘re-cooking’ of the dates. As Jensen writes, the first ‘version of the three generations theory was based 
on a post-1945 framing. Two years later, Vasak modified the theory by linking the three generations to the 
French Revolution’s three concepts of Liberté, Egalité and Fraternité, thus backdating it another 150 years’ 
(Jensen, 2017). The result is that a framework that was initially meant to capture the new focus on the rights 
to development, peace or a healthy environment has ‘instead gained traction as a categorization of alleged 
historical-analytical relevance’ (Jensen, 2017). 

Third, legal developments have demonstrated that many of the traditional concerns with new human 
rights and positive obligations are unwarranted. Both positive obligations and social rights have been 
recognised by states and adjudicative bodies as legally binding and judicially enforceable rather than as a 
mere articulation of non-justiciable policy goals (Fredman, 2008; Langford, 2008). The prevailing ‘modern’ 
or ‘constitutional’ approach is suspicious of the formalist tradition that permits declarations of non liquet - 
spaces where no law is declared applicable (Navot, 2007). The 1993 Vienna Declaration marks this 
movement where it states that all human rights are ‘universal, indivisible and interdependent and 
interrelated’ (UN, 1993) – which authors such as Nickel (2017) have given considerable substance. 
Interestingly and paradoxically, Moyn (2010) notes that unlike earlier efforts to re-unite states around a 
broad catalogue of rights, the key challenge at Vienna in 1993 was to cement universal acceptance of civil 
and political rather than social rights. Thus, the key in gaining universal acceptance of civil and political 
rights was acknowledgment by Western states of other human rights.  

Fourth, sociological theories of rights emphasise the importance of respecting bottom-up approaches 
(Dembour, 2010). Neocosmos argues that ‘citizenship, from an emancipatory perspective, is not about 
subjects bearing rights conferred by the state’ but ‘rather about people who think becoming agents 
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through engagement’ (Neocosmos, 2009). In a historical perspective, it is worth observing that human 
rights emerged messily in concrete struggles in contexts of asymmetric power (Bass, 2010), and were later 
woven into the language of moral theory and legal positivism. What we consider as human rights today 
was not always obvious. Thus, in parsing new claims for rights one might be more sympathetic to claims 
from marginalised urban settlements around the world than advocacy for expanded family or religious 
rights from powerful states and religious institutions.  

Fifth, technological changes caution against overly restrictive approaches to human rights; it is a time for 
creativity. The emerging right to the internet (as both a civil and social right) is a latent recognition of the 
effects of the digitalisation of both public and private spheres (Mathiesen, 2012). The EU Parliament’s 
resolution on the human rights of robots (European Parliament, 2017) is also a signal of the need for fresh 
thinking (Häuser, 2017).   

Finally, it is important to recognise the political logic of expansionism. The human rights regime has 
expanded in order to accommodate political differences and competing ideas over rights (Craven, 1998; 
Jensen, 2015). Its international nature forecloses the possibility that a single state or region can dictate its 
content. A political compromise is the natural result of different visions of what constitutes freedom, justice 
and dignity, as was clear in the 1993 Vienna Declaration and is evidenced in the even-more corpulent 
Sustainable Development Goals (SDGs). All states decried the number of goals/targets, but none were 
willing to sacrifice their favourite provisions (Langford, 2016).  

3 Positive Impacts 
A common critique of expansionism is that it has produced few benefits. In other words, it does not work 
on its own terms. Posner argues that there is ‘little evidence that human rights treaties, on the whole, have 
improved the wellbeing of people, or even resulted in respect for the rights in those treaties’ (Posner, 2014). 
Cavallaro and Brewer argue that social rights claims can also be best advanced through civil rights-focused 
advocacy (Cavallaro and Brewer, 2008). But are these positions correct? An empirical literature gives grounds 
for cautious and conditioned optimism. 

Nonetheless, in thinking about such positive (and negative) impacts, it is important to keep method in mind. 
First, effects may be indirect and political – not simply the direct realisation of rights. As Scheingold argues, 
‘it is necessary to examine both the symbolic and the coercive capabilities which attach to rights’ (Scheingold, 
1974). Second, there is no clear consensus in social sciences as to the baseline for measuring impact (Feeley, 
1992; Rosenberg, 1991). While it is common to measure effects before-and-after (often finding a ‘glass half-
full’), some argue that human rights should be evaluated against their promise (with the common result 
being a ‘glass half-empty’). Third, correlation does not equal causation and research on both positive and 
negative impacts of human rights struggles with attribution (Tushnet, 2008) - although advances in 
regression analysis and processing tracing partly alleviates this concern (Simmons, 2009b). Lastly, the choice 
of time period can heavily influence findings, with longer time periods revealing diffuse effects but also 
confounding influences (Feeley, 1992; Langford, 2014).  

3.1 Number of rights or ‘New Rights’ 
The literature on the effects of human rights is too broad to summarise in a short briefing. One way to 
proceed is to consider some of the rights under discussion, such as socio-economic rights. They are also a 
hard case since they appear challenging to implement on the grounds of their (qualified) resource 
demands and seemingly political nature. However, a range of studies suggests that the impacts of socio-
economic rights strategies may not be so different from those based on civil and political rights (Çali and 
Koch, 2016). For both sets of rights, it varies from place to place, time to time, case to case. In an in-depth 
empirical and quantitative study of five developing countries, Gauri and Brinks found that ‘legalizing 
demand for socio-economic rights (SE) might well have averted thousands of deaths’ and ‘enriched the 
lives of millions of others’ even if some judgments went unimplemented (Gauri and Brinks, 2008). 
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Rodriguez-Garavito found that a Constitutional Court-led process positively shifted both allocation of 
resources and public discourse concerning the now 6 million internally displaced in Colombia (until the 
Syrian crisis, the largest in the world) (Rodriguez-Garavito, 2016). 

However, these studies rarely find that human rights alone are decisive in engendering social change. It is 
partly the mobilisation and invocation of human rights in politics that is essential. Social movements, 
professional alliances, reflexive courts and strategic bureaucrats and politicians are often essential in 
championing rights and challenging deep-rooted structures of exclusion, discrimination and power 
asymmetry (Langford et al., 2014). But the degree of socialisation of rights (Goodman and Jinks, 2008) as 
well as legal protection and background factors can be equally important. Quantitative evidence shows 
that entitlement-based laws backed by courts can be particularly effective (Heymann et al., 2012; 
Huchzermeyer, 2003), while Banik argues that human rights approaches to development are less effective 
in rural Africa because literacy is lower and the state is less present (Banik, 2010). Overall, human rights 
endow struggles with legitimacy, a language of consensus and some concrete tools such as litigation, fact-
finding missions and institutional frameworks.   

3.2 Positive obligations  
Beyond specific rights, the international human rights regime has increasingly promoted positive 
obligations for all rights, including civil rights. UN committees, courts, special rapporteurs and non-
governmental organisations (NGOs) began to focus on the duty to ‘ensure’ in all treaties concerning civil 
and political rights. This was partly a recognition that the enjoyment of these rights requires extensive 
positive action (Nickel, 2008; Amnesty, 2010), including regulation within the private sector, where many 
individuals are especially vulnerable to the violation of their rights (Ruggie, 2014).  

A good example of both the move to positive obligations and its effects is the pioneering case of Airey v 
Ireland (1979) on the right to legal aid. Noting that there is ‘no water-tight division’ that separates an 
‘interpretation of the Convention’ from the ‘the sphere of social and economic rights’, the European Court 
of Human Rights (ECHR) found that the lack of legal aid in the face of complex divorce laws meant that not 
all citizens possessed a right to a fair trial and respect for family life (ECHR, 1979). The impact of this case 
was immediate. The Irish government moved to a system of civil legal aid for family matters. 7 

This does not mean that states are always so ready to meet their positive obligations. If positive obligations 
require either a multiplicity of actors and institutional reform, compliance can be tardy (Huneeus, 2011; 
Wilson and Rodríguez, 2017). However, it is far from clear whether there is a significant difference between 
the impact of cases concerning positive obligations and negative obligations (such as interference with 
freedom of speech or acts of torture). Many decisions concerning negative obligations are also 
implemented rather reluctantly due to their political unpopularity (Voeten, 2013; Langford, 2015).    

3.3 Collective rights 
As foreshadowed, Vasak (1977) popularised the category of the so-called collective or third generation 
rights. The list commonly includes rights to self-determination, natural resources, development, 
environment, peace, solidarity, indigenous peoples’ rights and various group rights.  Analysing them as a 
whole is more than challenging. These rights arose at very different times and their 
beneficiaries/supporters vary dramatically. While a powerful alliance of developing states championed the 
right to development, it is marginalised rural peasants that have demanded the collective right to food 
sovereignty, precarious urban movements that have struggled for the right to city and environmental 
groups that have sought to enshrine constitutional collective protections from climate change. Moreover, 
many of the collective rights fit awkwardly in their own category. They are often a bundle of individual 

 
7 Interview conducted with Mr Brendan Walsh Barrister: Mary Robinson Brendan Walsh & Partners, 34 Upper Baggot Street Dublin, 
November 2002. 
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rights that is supplemented or woven together by a collective right – the right to development being a 
premier illustration. 

However, it is possible to hold some empirical scepticism towards the effective application of these rights, 
such as the UN Declaration on the Right to Development (Oduwole, 2014). Their resonance in international 
and domestic politics is variable. Nonetheless, any evaluation of their effectiveness should be tempered by 
two observations. The first is that their relevance varies over time. For instance, only recently has the right 
to development had significant traction, in climate change negotiations concerning the obligations and 
rights of developing states. A collective right such as self-determination has lived four lives – 1918 in post-
war Europe; for the Western colonies in the 1950s and 1960s; for indigenous peoples in an internal form 
since the 1980s; and for a diverse bundle of emergent states in the 1990s and 2000s. The right to self-
determination for indigenous peoples is perhaps the most relevant collective right on a daily basis in rights 
struggles and legal development. It formed the capstone in the collective-oriented UN Declaration on the 
Rights of Indigenous Peoples (UNDRIP), which complements an under-ratified but influential treaty such 
as the International Labour Organisation (ILO) Convention 169 that has concretely strengthened 
indigenous peoples’ claims in many developing and developed countries (Courtis, 2009; Langford and 
Bhatterai, 2011; Semb, 2012). 

The second point is that those collective rights without strong support from Western states (e.g. 
development) have had less influence. The division over the Declaration on the Right to Development is 
most notable and the resistance of Western states arguably explains its limited traction A good example of 
the importance of Western support for a controversial mandate that expands traditional approaches to 
human rights is the UN Guiding Principles on Business and Human Rights from 2011. Despite the concern 
that obligations were being extended to non-state actors, the principles were adopted with a genuine 
consensus and they have had significant influence in a short period of time (Taylor, 2013). 

One clear proliferation in the last three decades is the specific recognition of certain groups and significant 
advocacy around them. The rights of women, children, persons with disabilities, migrants, national 
minorities, ethnic minorities/majorities and sexual minorities have been recognised in UN and European 
treaties and/or international soft law standards. Moves are under way to develop standards on older 
persons and peasants. Some of these standards primarily recognise that states must respect and ensure 
the existing rights of individuals (e.g. Convention on Elimination of Racial Discrimination) while others 
contain partially adapted or new rights (e.g. Convention on the Rights of Persons with Disabilities). Many 
of the standards raise multiple issues of compliance for developed countries as well as developing 
countries (Sköld, 2013; Stein, 2012). 

International and constitutional recognition of these rights has been particularly important where public 
opinion has been negative. The international human rights system has been a pioneering force for Lesbian-
Gay-Bisexual-Transgender (LGBT) rights in influencing developments in select Western/Latin American 
countries (e.g. Austria, Australia, United Kingdom, Chile), propelling significant legislative and policy 
change in most Eastern European countries and opening space for political and judicial developments in 
Africa and Asia (e.g. Kenya, India, Nepal, Taiwan). For example, Helfer and Voeten estimate that 
approximately 30 % of the change in European laws on LGBT rights can be attributed to six judgments of 
the ECHR (Helfer and Voeten, 2014). Likewise, the trailblazing Toonen v Australia decision of the UN Human 
Rights Committee in 1994 – which found that criminalisation of same-sex relations vialed the right to 
privacy - not only helped transforming Australian law and politics, but anchored these rights within the UN 
system and judicial reasoning throughout the world (Croome, 2014; Langford and Creamer, 2018).  

However, eliminating discrimination remains challenging given the ‘stickiness’ of structural disadvantage 
and public opinion. Children’s rights seem to be one area where a rights’ paradigm has been positive, 
which is partly backed up by quantitative evidence (Simmons, 2009). Studies on other rights such as 
women’s rights and racial discrimination seem to show that effects are more modest (Hellum and Aasen, 
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2015). The European human rights regime has especially struggled with ensuring compliance in the area 
of racial discrimination (Dobrushi and Alexandridis, 2017). Eliminating racial discrimination is especially 
challenging as ethnic minorities are poorly represented in political and judicial institutions and prejudices 
are relatively entrenched in many countries (for example against Roma or asylum seekers).  

3.4 Treaties and mechanisms 
The clearest sign of proliferation in numerical terms is in institutionalisation. There are now nine formal UN 
human rights treaties, each with their own committee, a periodic review system under the UN Charter-
based Human Rights Council and a large number of Special Rapporteurs. Mchangama and Verdirame 
‘count a full 64 human-rights-related agreements under the auspices of the United Nations and the Council 
of Europe’ (Mchangama and Verdirame, 2014). There is also significant proliferation at the regional level 
(with the exception of Asia). 

The literature on the impact of such institutionalisation began with treaties. Researchers using qualitative 
methods, such as case studies, found largely positive effects from treaty ratification, while quantitative 
researchers observed little effect or negative effects (see overview in Hafner, Burton and Ron, 2007) with 
the exception of Neumayer (Neumayer, 2005). However, the combination of Simmons’ approaches 
suggests that ratification of treaties can have moderate impact, especially in transitional middle-income 
states (Simmons, 2009b). 

The effects of specific human rights institutions appear to vary considerably. There is evidence that the 
periodic review process of the UN treaty bodies and, even more so, the UN Human Rights Council’s 
Universal Periodic Review has had concrete impact in specific countries on specific issues (White, 2018). 
However, there is considerable variance amongst states (even developed states) in their implementation 
of recommendations  (Krommendijk, 2014). Quantitative evaluations of the quality of engagement with 
the system show that democracies, and especially new democracies, are likely to be ‘more transparent 
about shortcomings, more thorough in proposing measures to address deficiencies and more responsive 
to committee concerns’ (Creamer and Simmons, 2015). 

The impact of international courts and committees with adjudicative powers has been evaluated 
differently. Some courts have been credited with generating significant legal and social change (e.g. ECHR) 
while others have mixed records, such as the Inter-American Court of Human Rights and International 
Criminal Court (Bailliet, 2017; Grewal and Voeten, 2012; Hillebrecht, 2014; Jo and Simmons, 2014; Voeten, 
2014;  Gravel et al., 2001;  Keller and Sweet, 2008). Even when the process is quasi-judicial (such as the 
International Covenant on Civil Political Rights (ICCPR) individual quasi-judicial complaints protocol), 
scholars have found improvements in respect for civil rights (Simmons, 2009a). However, non-compliance 
is an issue for each body even if there is evidence of significant contributions. 

4 Negative impacts? 
4.1 Appropriation 
The growth of the international human rights regime has revived concerns that it is being appropriated for 
illegitimate ends. The primary complaint from a liberal perspective is that States hide behind particular 
commitments (e.g. socio-economic rights, the right to development or simply the ratification of many 
treaties), in order to justify the neglect of civil and political rights. It resembles the debate over the ‘full 
belly’ thesis, deployed by various authoritarian African states in the 1960s and 1970s. The de-prioritisation 
of civil and political rights was justified by the supposed prioritisation of socio-economic rights (Howard, 
1993).  

That states seek to appropriate the international human rights system for that discursive strategy should 
be no surprise. Western European states were partly eager to adopt the European Convention on Human 
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Rights for symbolic reasons. They wished to send a message of liberty and democracy to the Soviet-
dominated East, with a significant number less interested in using the treaty to improve human rights at 
home (Madsen, 2007).  

Moreover, Western-based multinational corporations have also been rather eager to appropriate the 
human rights regime for their own purposes. For example, French multinational water corporations have 
championed the right to water on the basis they are best placed to ensure its realisation (Russell, 2011). 
Critics have described the third wave of democracy from the 1980s as a ‘Janus-faced transition that 
embraced political democratisation and economic liberalisation’ (Habib, 2014). Human rights were thus a 
handmaiden for the advance of economic globalisation rather than a corrective. Going further, some have 
sought to portray the rise of investor and trade rights in international law as human rights (Dupuy et al., 
2009; see also discussion in Langford, 2011).   

The fact that Western states and corporations also appropriate rights only underlines the fact that human 
rights interface with global and domestic politics. Appropriation is inevitable. However, appropriation 
strategies often fail on their own terms – including in attempts by Southern states. The commitment to a 
general human rights treaty, regime or discourse often entails costs for a state – such as the so-called 
boomerang effect (Risse et al., 1999); appropriation breeds counter-appropriation. Civil society 
organisations, opposition politicians and trade unions use the regime and discourse to embarrass a state 
in the international and national arena by demonstrating the lack of commitment (Andreassen and 
Crawford, 2013; Gaventa, 2006; Madlingozi, 2010). 

Moreover, many authoritarian states have been surprised that commitments to, for example, socio-
economic rights involve respect for civil and political rights – in other words, indivisibility in practice. Half 
of the concluding observations on China – from the Committee on Economic, Social and Cultural Rights’ 
(CESCR) – concerned in essence the absence of civil rights. Likewise, in the years leading up to the Arab 
Spring, trade unions and human rights activists in Egypt were able to challenge the authority and 
legitimacy of the regime with successful litigation on the minimum wage and access to medicines, drawing 
on socio-economic rights in the incorporated African Charter on Human Rights and Peoples’ Rights 
(Langford, 2011).  

4.2 Democracy  
The idea that more human rights are problematic for democracy can be puzzling. Democratic rights and 
principles pervade not only civil and political rights standards (e.g., freedom of expression, association, 
right to take part in the government/elections) but socio-economic rights and rights to development 
standards (participation in policy-making, trade union freedoms).  However, the tension between human 
rights and democracy is also long-standing. In constitutional law, it manifests itself in concerns over the 
judicial application of constitutional rights and international law; while in international law it manifests 
itself in the need for ‘democratic’ states to comply with interpretations of human rights by international 
bodies (Chinn, 2006; Føllesdal, 2009).  

The common liberal concern is interference with the exercise of representative democracy – it is unelected 
elites who decide on public policy. Others cite degradation of participatory democracy as citizens will feel 
and experience a ‘difference of status’ between themselves and decision-makers (Bellamy, 2007); or worry 
about a loss of deliberative democracy where ‘free public reasoning of equal citizens’ provides public 
justification for coercive rules in the face of disagreement (Cohen, 1996). At their heart is a concern that an 
enhanced role for human rights can estrange members of a political community from central decision-
making processes. 

However, the evidence for the idea that human rights constitute a significant threat to national democracy 
appears inflated. For a start, the direct effect of the international human rights regime is legally limited – 
especially in terms of enforcement (Ulfstein, 2008). Cali’s qualitative research (including interviews with 
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European foreign ministries) led her to label the implementation process with the Strasbourg court as 
‘deliberative compliance’ (Cali & Wiss, 2011), with the Council of Ministers prodding states forward. 
Moreover, there is a degree of correlation between a body’s dynamism and its formal powers. Scheinin and 
Langford have argued that as international human rights bodies attain greater legal and judicial-like 
powers, they tend to become more cautious in legal interpretation – in  order to maintain state support 
and compliance (Scheinin and Langford, 2009). There is a tendency for the debate to fixate on select 
‘progressive’ decisions. The ECHR, for example, has a surprising array of conservative decisions on sexual 
and reproductive rights but a diverse array of courts across the world (from Nepal, Colombia, South Africa, 
Taiwan to the USA) have been much more proactive on questions of same-sex marriage and abortion. 

In addition, there is a strong argument to be made for the democracy-enhancing effects of the 
international human rights regime. For instance, most electoral democracies only enfranchise a slight 
majority as children, non-nationals and many persons with disabilities are prevented from voting. 
International and constitutional rights can therefore broaden representativeness by ensuring that the core 
concerns of these excluded groups receive sufficient consideration.  Moreover, electoral rules tend to be 
‘sticky’ since they will be opposed or reshaped by dominant parties if they risk losing voting shares (Pierson, 
2000). International human rights provide important protection of the civil, social, economic and cultural 
rights for groups that find themselves perpetually in opposition.  

International human rights also provide the possibility to enhance participatory and deliberative 
democracy. Modern parliaments operate under severe time constraints and strictly regulate the time spent 
on debating legislation (Döring, 1995; Rasch, 2011). The international human rights regime can provide 
extra space for participatory and deliberative engagement. This especially occurs where the regime is 
sensitive to the ‘subjective voice’ and claims of marginalised constituencies, raising the ‘possibility of new 
understandings of law in relation to social citizenship and democratic governance’ (Porter, 2005). The 
targeted use of international committees, UN Special rapporteurs and courts by social movements and 
NGOs is testament to this attempt.  

4.3 Efficiency 
The expansion of human rights also raises questions of efficiency. Two will be addressed: a substantive 
concern with economic efficiency and an institutional concern with organisational efficiency.  

One long-standing debate concerns the trade-offs between economic growth and human rights. Does the 
expansion of human rights complicate even further state’s efforts to ensure that regulation and budgetary 
spending is not overly burdensome for economic development? This concern might be heightened by the 
observation that economic growth may improve human rights – whether it is through expanded social 
rights or an expanded middle class that demands better civil rights. One survey of the evidence suggests 
that civil rights, democracy and rule of law do not harm and perhaps even promote economic growth 
(McKay and Vizard, 2005). Chauffour argues though that once the state expands beyond promoting 
negative rights (such as liberty and property) to more positive welfare-rights, economic growth is lower 
(Chauffour, 2009). Yet, this claim can be contested. Chauffour’ statistical method presumes that the size of 
the budget corresponds to social rights and it makes little allowance for variance in policy design. 
Empirically, we can observe that in developed countries high fiscal spending does not correlate with low 
economic growth. Comparing member countries of the Organisation for Economic Co-Operation and 
Development (OECD) and screening out non-social spending, Brady  shows that some countries have 
incurred high fiscal costs in meeting social rights but not at the expense of economic growth rates (Brady, 
2005).  

How can this disjuncture be explained? How can generous social rights be squared with high economic 
growth? The likely reason is the design of economic regulation and social policy (Brady, 2005). Cichon also 
finds that it is the ‘fine print’ and the internal incentive structure of a welfare state, not its overall size, that 
is important for economic performance (Cichon et al., 2004). Other studies show that it is possible to 
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combine high social rights outcomes with present and future growth. Comparing 128 states in the 1990s 
and 2000s, Randolph and Guyer established that a small minority of states achieved and maintained a 
virtuous cycle of high growth and high social rights realisation; the bulk of states achieved neither, while a 
small minority achieved only one of these outcomes (Randolph and Guyer, 2012). These figures confirm 
the idea that rights and economics can be largely integrated. Human rights provides a normative 
framework while economics provides one helpful tool in assessing choice-making and trade-offs within it 
(see Seymour and Pincus, 2008, but also commonly-used proportionality tests that incorporate this logic). 

What about institutional efficiency? The proliferation of human right treaties, mechanisms and special 
rapporteurs raises concerns of institutional inefficiency. It leads to a duplication of efforts, a host of weak 
part-time bodies and deflection of attention away from the cross-cutting issues. There are, however, some 
benefits to such institutional proliferation. For example, the Human Rights Council’s establishment of 
Universal Periodic Review has permitted healthy experimentalism (with peer review and a process by 
which states explicitly consent to specific recommendations). Moreover, a diverse number of treaty bodies 
has the advantage of ensuring multiple voices on the human rights of different beneficiaries and themes 
and a high level of experimentalism. Witness the pioneering role of the Committee on Economic, Social 
and Cultural Rights in reforming procedures (e.g., presentations by NGOs during periodic review and public 
consultation processes for General Comments) and the new mechanisms that have accompanied the 
Committee on the Rights of Persons with Disabilities (CRPD) and the Optional Protocol to the Convention 
against Torture. However, questions can be raised as regards the high levels of proliferation within the UN 
treaty body system – which continues despite thwarted attempts at a reform a decade ago. Lessons should 
be learnt from the regional systems, which are more institutionally integrated and thus more powerful and 
effective. 

5 Recommendations  
Is the so-called proliferation of human rights a threat to democracy and effective human rights advocacy? 
Is less more? This briefing has argued that states should be cautious about scaling back advances in the 
human rights regime. Theoretically, a more expansive regime is consistent with protecting threats to 
individuals in a modern and diverse world and the empirical evidence suggests that the benefits outweighs 
any costs. Moreover, with the rise of multi-polar politics and right-wing populism, the European Union (EU) 
should be particularly cautious about retreating into a narrow liberalism and depriving itself of much-
needed legitimacy on the international front. As the UN High Commissioner for Human Rights (UNCHCR) 
recently stated: 

‘Human rights face a stress test today. And the pressure is upon us. We face a bare-knuckled, 
multi-directional brawl about the legitimacy and necessity of rights. With the departure of the 
World War II generation, and the dimming of memory, the growing unknowing as to why this 
rights architecture came to exist in the first place, means a decisive moment will soon be 
reached’ (UNHCHR, 2017). 

This does not mean that the EU should be uncritical to new developments in human rights and the 
international regime. However, critique should be coherent and rooted in the logic of universalism and not 
simply European interests. Moreover, greater attention arguably needs to be given to institutional 
consolidation. The Council of Europe and to some extent the EU have built stronger regional human rights 
systems through centralising monitoring, complaints and promotion functions within a limited number of 
bodies. The effectiveness of the current UN system is limited by fragmentation even if such proliferation 
permits promotion and understanding of new treaties in the short-term. 

Thus, any new human rights development should be parsed for the following issues:  

• Does it seek to provide protection against concrete current/emerging threats to freedom, dignity 
or justice? 
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• Are the beneficiaries of the rights often neglected in national democracies and receive insufficient 
attention in the existing international regime? 

• What is the available empirical evidence for the proposed standard/institutional reform and can it 
be achieved through existing institutional means?  

Deploying such questions can help parse new proposals but also direct attention as to how the current 
regime can be reformed. 

The following recommendations are thus made: 

(1) The European Parliament should take a holistic approach to human rights and promote the current 
(legal) international consensus; 

(2) The European Parliament should review carefully new proposals for international treaties and 
mechanism but also advance the regime when there is a need to ensure better protection against 
concrete current and emerging threats to freedom, dignity or justice; 

(3) The European Parliament should be particularly alert to proposals and perspectives that come from 
groups that are neglected in national democracies and receive insufficient attention in the existing 
international regime; 

(4) The European Parliament should promote approaches that ensure the European regional system 
better reflects the international system (e.g. robust protection of economic and social rights); 

(5) The European Parliament should work to ensure that European states engage constructively with 
other states on protection of all human rights and obligations so that the international regime is 
not undermined through rights partisanship; 

(6) The European Parliament should seek to extend human rights obligations to powerful non-state 
actors (such as multinational corporations and international financial institutions) given the 
changing international economic and political order; 

(7) The European Parliament should support constructive efforts to reform the UN human rights treaty 
body regime with a focus on improving its effectiveness and not just efficiency. 
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