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Abstract

As part of the mission to provide the Members and Committees of the European Parliament
with new research tools in the area of comparative law, this document presents salient
features of copyright law across the EU Member States and, more in particular, the prima
facie corresponding provisions in national law relating to the exceptions and limitations
contained in Directives 2001/29/EC and 2012/28/EU.

The document will be updated regularly, especially in its electronic version, to take account
of new or modified provisions of national law in relation to - mandatory or optional —
exceptions and limitations deriving from existing or future EU legislation.
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Summary and methodology

Summary and methodology

The rights granted to authors or creators of original works in each Member State of the
European Union vary depending on its national law and legal tradition.

However, although copyright law in the European Union remains essentially national law,
national rules are gradually converging by means of alignment with international treaties and
Union legislation, which harmonise the various rights of authors, performers, producers and
broadcasters.

In that context, this documentation aims at giving a non-exhaustive overview of the main
characteristics of the national legislation regarding copyright in most of the Member States.
The authors of the documentation focussed on certain aspects that they consider to be the
most salient.

The approach chosen by the authors is to present side by side the various national provisions
in the field and to give a succinct and objective description of the current legal situation in the
area of copyright as it exists today in each of those Member States.

In order to facilitate this parallel view of the relevant national legislation, this documentation
divides each individual contribution in three parts:

l. APPLICABLE NATIONAL LEGAL FRAMEWORK

The first part of this documentation, both the general law (i.e Constitutional or Civil law) and
special law (on copyright) are referred to.

Il. COPYRIGHT

The second part of this documentation deals with: 1. Definition and content; 2. Author; and 3.
Protected works.

lll.  EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

The third part of this documentation covers in a quantitative manner the prima facie
correspondance between the mandatory and optional exceptions and limitations to the
author’s economic rights contained in Directives 2001/29/EC and 2012/28/EU and the national
transposing provisions. The approach chosen for this part of the documentation was to screen
the appropriate legislation for each Member State concerned and based on the provisions
therein, provide the relevant information for each entry which had been previously agreed
upon.

This documentation has a clearly defined scope. The authors do not examine the transposition
of EU legislation in the Member States, nor do they refer to decisions of the Court of Justice of
the European Union as regards the different exceptions and limitations in the above-
mentioned Directives.
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Introduction
SOURCES OF COPYRIGHTLAWINTHEEUVU

The sources of copyright law in the Member States of the European Union comprise
international treaties, Union legislation and national law.

The rights granted to creators of original works in each Member State of the European Union
vary depending on its national law and legal tradition.

However, although copyright law in the European Union remains essentially national law,
national rules are gradually converging by means of international treaties and Union
legislation, which harmonise the various rights of authors and of performers, producers and
broadcasters.

INTERNATIONAL LAW

Many of the Union directives reflect Member States' obligations under the Berne Convention'
and the Rome Convention?, as well as the obligations of the Union and its Member States under
the World Trade Organisation (WTO) TRIPS' Agreement?, the United Nations Educational,
Scientific and Cultural Organization (Unesco) Paris Convention* and the two 1996 World
Intellectual Property Organisation (WIPO) treaties (the WIPO Copyright Treaty® and the WIPO
Performances and Phonograms Treaty®).

Over the last years, the Union has signed two other WIPO Treaties: the Beijing Treaty on Audio-
visual Performances’ and the Marrakesh Treaty to Facilitate Access to Published Works for
Persons who are Blind, Visually Impaired or otherwise Print Disabled®,

Moreover, many provisions of Union law are reflected in free-trade agreements concluded by
the Union with a large number of third countries.

UNION LAW

The main legal instrument governing copyright in the Union is the 2001 Copyright Directive,
which aims to harmonise copyright rules within the Union and to adapt copyright legislation
to new technological developments.

Union Directives in this field are the following:

! Berne Convention, of 9 September 1886, for the Protection of Literary and Artistic Works, amended on 28
September 1979 (administered by the WIPO).

2 Rome Convention, of 18 May 1964, for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations (administered by the WIPO).

3 Agreement on trade-related aspects of intellectual property rights (Annex 1C of the Marrakesh Agreement
Establishing the World Trade Organization, signed in Marrakesh, Morocco on 15 April 1994).

4 Convention on the Protection and Promotion of the Diversity of Cultural Expressions adopted by the General
Conference of the Unesco in Paris on 20 October 2005.

5 WIPO Copyright Treaty adopted in Geneva on 20 December 1996.

6 WIPO Performances and Phonograms Treaty adopted in Geneva on 20 December 1996.

7 Beijing Treaty on Audiovisual Performances, adopted by the Diplomatic Conference on the Protection of

Audiovisual Performances in Beijing, on 24 June 2012 (administered by the WIPO).

8 Marrakesh Treaty to Facilitate Access to Published Works for Persons who are Blind, Visually Impaired or
otherwise Print Disabled, adopted in Marrakesh on 27 June 2013 (administered by the WIPO).
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- Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules
concerning copyright and rights related to copyright applicable to satellite broadcasting
and cable retransmission (“Satellite and Cable Directive”);

- Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on
the legal protection of databases (“Database Directive”);

- Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic commerce,
in the Internal Market ('Directive on electronic commerce');

- Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and related rights in the information
society ("InfoSoc Directive");

- Directive 2001/84/EC of the European Parliament and of the Council of 27 September
2001 on the resale right for the benefit of the author of an original work of art ("Resale
Right Directive");

- Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on
the enforcement of intellectual property rights;

- Directive 2006/115/EC of the European Parliament and of the Council of 12 December
2006 on rental right and lending right and on certain rights related to copyright in the
field of intellectual property ("Rental and Lending Directive");

- Directive 2006/116/EC of the European Parliament and of the Council of 12 December
2006 on the term of protection of copyright and certain related rights (“Term Directive”);

- Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on
the legal protection of computer programs (Codified version);

- Directive 2011/77/EU of the European Parliament and of the Council of 27 September
2011 amending Directive 2006/116/EC on the term of protection of copyright and
certain related rights;

- Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012
on certain permitted uses of orphan works (“Orphan Works Directive”);

- Directive 2013/37/EU of the European Parliament and of the Council of 26 June 2013
amending Directive 2003/98/EC on the re-use of public sector information;

- Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014
on collective management of copyright and related rights and multi-territorial licensing
of rights in musical works for online use in the internal market.

NATIONAL LAW

National copyright systems follow two different legal traditions: civil law in continental Europe
and common law in the United Kingdom, Ireland, Malta and Cyprus.

The continental model is based on an authors’ rights legislation. It mainly takes inspiration from
the French droit d’auteur, which arose following the French Revolution, and is characterised by
the moral and economic double nature of the rights granted to the author of a work.

In continental Europe, economic rights (rights to reproduce, distribute, rent, lend, or
communicate a work to the public) are conveyable, whereas moral rights are inalienable and
cannot be transferred or waived. The two main moral rights are the “right of identification” as
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author and the “right of integrity” of a work. Dutch legislation is however an exception in the
mainland. In the Netherlands, authors may indeed contract to partially waive their moral rights.

In the common law system, where the notion of “copyright” found its origin as a system for
granting official exclusive licences to print and trade certain works for a limited period of time,
economic rights prevail.

A certain harmonisation of the two systems began by means of the Berne Convention which
internationally recognises the right of identification and the right of integrity as the “right to
claim authorship” and the “right to object to certain modifications and other derogatory
actions”. Those two main moral rights have consequently been incorporated into British and
Irish law. They are however incorporated as rights that are granted and can thus be waived.

Moral rights still constitute one of the areas in which national law shows greatest divergence.
The other areas in which Member States show great divergence are the categories of works
excluded from protection and the acts of exploitation that, under strict circumstances, may be
carried out without authorisation of the rights-holder (exceptions and limitations).

[back to cover page]
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I BELGIUM

1. APPLICABLE NATIONAL LEGAL FRAMEWORK®

1.1.1. Constitution

The Belgian Constitution does not contain provisions on intellectual property. However, Article
16 protects private property and stipulates that: “No one can be deprived of his property except
in the case of expropriation for a public purpose, in the cases and manner established by the
law and in return for a fair compensation paid beforehand”™ .

1.1.2. Copyright law

Copyright law was codified by two rather recent laws, namely a law of April 10,2014 - adopted
under the bicameral procedure -, inserting the provisions regulating matters referred to in
Article 77 of the Constitution in Book Xl 'Intellectual Property' of the Code of Economic Law,
inserting a specific provision to Book Xl in Book XVII of the same Code, and amending the
Judicial Code with regard to the organization of courts and tribunals in matters relating to
intellectual property rights and the transparency of copyright and neighbouring rights'and a
law of April 19, 2014 - adopted under the ordinary legislative procedure -, inserting Book Xl
'Intellectual Property' into the Code of Economic Law, and specific provisions to the Book Xl
into Books I, XV and XVII of the same Code .

Title 5 of Book Xl of the Belgian Economic Code (CEL) concerns copyright and neighbouring
rights (“Droit d’auteur et droits voisins” - Articles XI.164 to X1.293). Title 6 of the same Book deals
with the protection of software programmes (“Programmes d’ordinateur - Articles X1.294 to
X1.304). Title 7 of the same Book covers the sui generis legal protection of databases (“Bases de
données” - Articles X1.305 to XI1.318) and Title 8 of the same Book handles the sui generis legal

° Disclaimer: provisions of national law can be used and reproduced freely and free of charge. Source:
http://www.ejustice.just.fgov.be/cqi loi/loi al.pl?Zimgcn.x=23&imgcn.y=8&DETAIL=2013022819%2FF&call
er=list&row id=1&numero=1&rech=1&cn=2013022819&table name=LOI&m=2013A11134&la=F&cherch
er=t&dt=CODE+DE+DROIT+ECONOMIQUE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi all&sq
|I=dt+contains++%27CODE%27%2526+%27DE%27%2526+%27DROIT%27%2526+%27ECONOMIQUE%27
and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation.

The original texts of the Belgian Code of Economic Law (CEL) will hereinafter use the French version of the
text, which is one of the three official languages of the country (alongside Dutch and German). Translations
in English of the Belgian CEL can be used and reproduced freely and free of charge. Source: no translation in
English available of the consolidated text of the Belgian CEL. Translations in English are free adaptations
after the translated text notified by the Belgian authorities to the WIPO of the Law on Copyright and
Neighbouring Rights (of June 30, 1994, as amended by the Law of April 3, 1995). Consolidation by the
International Bureau of WIPO. Source: http://www.wipo.int/wipolex/en/text.jsp?file id=125254

0 Constitution belge, article 16 « Nul ne peut étre privé de sa propriété que pour cause d'utilité publique, dans les
cas et de la maniére établis par la loi, et moyennant une juste et préalable indemnité ».

" Translation available on the official website of the Chamber of Representatives of Belgium:
https://www.dekamer.be/kvvcr/pdf sections/publications/constitution/GrondwetUK.pdf.

12 Loi du 10 avril 2014 portant insertion des dispositions réglant des matiéres visées a l'article 77 de la
Constitution dans le livre XI "Propriété intellectuelle" du Code de droit économique, portant insertion d'une
disposition spécifique au livre XI dans le livre XVIl du méme Code, et modifiant le Code judiciaire en ce qui
concerne l'organisation des cours et tribunaux en matiere d'actions relatives aux droits de propriété
intellectuelle et a la transparence du droit d'auteur et des droits voisins (Moniteur belge du 12.6.2014).

13 Loi du 19 avril 2014 portant insertion du Livre XI "Propriété intellectuelle” dans le Code de droit économique,
et portant insertion des dispositions propres au Livre Xl dans les Livres |, XV et XVIl du méme Code (Moniteur
belge du 12.6.2014).


http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?imgcn.x=23&imgcn.y=8&DETAIL=2013022819%2FF&caller=list&row_id=1&numero=1&rech=1&cn=2013022819&table_name=LOI&nm=2013A11134&la=F&chercher=t&dt=CODE+DE+DROIT+ECONOMIQUE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27CODE%27%2526+%27DE%27%2526+%27DROIT%27%2526+%27ECONOMIQUE%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?imgcn.x=23&imgcn.y=8&DETAIL=2013022819%2FF&caller=list&row_id=1&numero=1&rech=1&cn=2013022819&table_name=LOI&nm=2013A11134&la=F&chercher=t&dt=CODE+DE+DROIT+ECONOMIQUE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27CODE%27%2526+%27DE%27%2526+%27DROIT%27%2526+%27ECONOMIQUE%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?imgcn.x=23&imgcn.y=8&DETAIL=2013022819%2FF&caller=list&row_id=1&numero=1&rech=1&cn=2013022819&table_name=LOI&nm=2013A11134&la=F&chercher=t&dt=CODE+DE+DROIT+ECONOMIQUE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27CODE%27%2526+%27DE%27%2526+%27DROIT%27%2526+%27ECONOMIQUE%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?imgcn.x=23&imgcn.y=8&DETAIL=2013022819%2FF&caller=list&row_id=1&numero=1&rech=1&cn=2013022819&table_name=LOI&nm=2013A11134&la=F&chercher=t&dt=CODE+DE+DROIT+ECONOMIQUE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27CODE%27%2526+%27DE%27%2526+%27DROIT%27%2526+%27ECONOMIQUE%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl?imgcn.x=23&imgcn.y=8&DETAIL=2013022819%2FF&caller=list&row_id=1&numero=1&rech=1&cn=2013022819&table_name=LOI&nm=2013A11134&la=F&chercher=t&dt=CODE+DE+DROIT+ECONOMIQUE&language=fr&fr=f&choix1=ET&choix2=ET&fromtab=loi_all&sql=dt+contains++%27CODE%27%2526+%27DE%27%2526+%27DROIT%27%2526+%27ECONOMIQUE%27and+actif+%3D+%27Y%27&tri=dd+AS+RANK+&trier=promulgation
http://www.wipo.int/wipolex/en/text.jsp?file_id=125254
https://www.dekamer.be/kvvcr/pdf_sections/publications/constitution/GrondwetUK.pdf
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protection of topographies of semiconductor products (“Topographies des produits semi-
conducteurs” - Articles X1.319 to X1.332). Title 9 (civil aspects related to the protection of
intellectual property rights) and Title 10 (judicial aspects) (Articles X1.333 to X1.343) of the same
Book contain provisions with a horizontal character.

By way of a general comment, Article XI.164 CEL explicitly states that Title 5 of Book XI CEL
transposes the following directives:

. Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules
concerning copyright and rights related to copyright applicable to satellite broadcasting
and cable retransmission,

. Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on
the legal protection of databases’,

. Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and related rights in the information
society's,

. Directive 2001/84/EC of the European Parliament and of the Council of 27 September
2001 on the resale right for the benefit of the author of an original work of art"’,

. Directive 2006/115/EC of the European Parliament and of the Council of 12 December
2006 on rental right and lending right and on certain rights related to copyright in the
field of intellectual property %,

. Directive 2006/116/EC of the European Parliament and of the Council of 12 December
2006 on the term of protection of copyright and certain related rights'®,

. Directive 2012/28/UE of the European Parliament and of the Council of 25 October 2012
on certain permitted uses of orphan works®.

It needs to be underlined that this codification exercise left unchanged a substantial number
of Royal Decrees (“arrétés-royaux”) implementing Book XI CEL in the field of intellectual

property.

.2. COPYRIGHT

1.2.1. Definition and content
Belgian law does not define copyright as such, but it does describe the nature of copyright. In
that respect, such right is twofold as it comprises economic and moral rights:

1.2.1.1 Moral rights
According to Article X1.165(2) CEL, the author’'s moral rights cover the right of disclosure (le
droit de divulgation), the right of authorship (le droit de paternité), and the right to the integrity

14 OJL 248 du 6.10.1993, p. 15.
1 OJL 77 du 27.3.1996, p. 20.

16 OJL 167 du 22.6.2001, p. 10.
7 OJL 272 du 13.10.2001, p. 32.
18 OJL 376 du 27.12.2006, p. 28.
19 OJL372du 27.12.2006, p. 12.
0 0JL299du27.10.2012, p. 5.
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of the work (le droit a l'intégrité de I'oeuvre): Moral rights are inalienable, perpetual and
imprescriptible.

Art. XI.165. [...]
2. The author of a literary or artistic work shall enjoy an inalienable moral right in his
work.

Overall renunciation of the future exercise of his right shall be null and void.
This right shall comprise the right to disclose the work.

Non-disclosed works may not be seized.

An author shall have the right to claim or to refuse authorship of his work.

He shall enjoy the right to respect for his work that shall permit him to oppose any
alteration to that work.

Notwithstanding any renunciation, he shall maintain the right to oppose any
distortion, mutilation or other alteration to his work or any other prejudicial act to the
same work that may damage his honour or reputation?'.

1.2.1.2 Economicrights
According to Article X1.165(1) CEL, the author’s economic rights include:

the right of reproduction (which includes the right to adapt or translate the protected
work and the right to lend or hire the protected work),

the right of representation or communication to the public, and

the right of distribution to the public (by selling the protected work or otherwise).

Art. XI.165

1. The author of a literary or artistic work alone shall have the right to reproduce his
work or to have it reproduced in any manner or form whatsoever, directly or indirectly,
temporarily or permanently, in whole or in part.

This right shall comprise in particular the exclusive rights to authorize adaptation or
translation of the work.

This right shall further comprise the exclusive rights to authorize rental or lending of
the work.

The author of a literary or artistic work alone shall have the right to communicate his
work to the public by any process whatsoever, including by making it available to the
public in such a way that anyone may access them from a place and at a time
individually chosen by him or her.

21

Art. X1.165 § 2. « L'auteur d'une oeuvre littéraire ou artistique jouit sur celle-ci d'un droit moral inaliénable.
La renonciation globale a I'exercice futur de ce droit est nulle.

Celui-ci comporte le droit de divulguer l'oeuvre.

Les oeuvres non divulguées sont insaisissables.

L'auteur a le droit de revendiquer ou de refuser la paternité de 'oeuvre.

Il dispose du droit au respect de son oeuvre lui permettant de s'opposer a toute modification de celle-ci.

Nonobstant toute renonciation, il conserve le droit de s'opposer a toute déformation, mutilation ou autre
modification de cette oeuvre ou a toute autre atteinte a la méme oeuvre, préjudiciables a son honneur ou a sa
réputation ».
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The author of a literary or artistic work alone shall have the exclusive right to authorise
distribution of the original or copies of his work to the public by sale or otherwise.

The first sale or other transfer of ownership of the original or of a copy of a literary or
artistic work in the European Union by the author or with his consent exhausts the
right of distribution in respect of the original or that copy of the work in the European
Union %,

The resale right (“droit de suite”) can also be considered as a particular type of economic right.
The resale is the inalienable right of an artist to divert to his or her own benefit a small part of
the resale price (a ‘royalty’) of his or her original work of art, subsequent to the first transfer of
that work by the author. The main provision on this right is to be found in Article X1.175 CEL.

Article XI.175

1. In respect of all acts of resale of an original work of art involving as sellers, buyers or
intermediaries art market professionals, subsequent to the first transfer of the work by
the author, the author shall benefit from an inalienable resale right, which cannot be
waived, even in advance, based on the resale price and payable by the seller?.

Article XI.167 CEL also states in its paragraph 1 that:

The economic rights shall be movable, assignable and transferable, in whole or in part,
in accordance with the provisions of the Civil Code. In particular, they may be the
subject of alienation or of an ordinary or exclusive license.

All contracts affecting the author shall require written form.

Contractual provisions relating to copyright and to its modes of exploitation shall be
interpreted restrictively. Assignment of an article incorporating a work shall not imply
assignment of the right to exploit that work; an author shall have access to his work to
the extent necessary for him to exercise his economic rights.

The author’s remuneration, the scope and the duration of the assignment shall be set
out explicitly for each mode of exploitation.

The assignee shall be required to exploit the work in accordance with the fair practice
of the profession.

22
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Art. XI.165 § 1. « L'auteur d'une oeuvre littéraire ou artistique a seul le droit de la reproduire ou d'en autoriser la
reproduction, de quelque maniére et sous quelque forme que ce soit, qu'elle soit directe ou indirecte, provisoire ou
permanente, en tout ou en partie.

Ce droit comporte notamment le droit exclusif d'en autoriser 'adaptation ou la traduction.
Ce droit comprend également le droit exclusif d'en autoriser la location ou le prét.

L'auteur d'une oeuvre littéraire ou artistique a seul le droit de la communiquer au public par un procédé
quelconque, y compris par la mise a disposition du public de maniére que chacun puisse y avoir acces de l'endroit
et au moment qu'il choisit individuellement.

L'auteur d'une oeuvre littéraire ou artistique a seul le droit d'autoriser la distribution au public, par la vente ou
autrement, de l'original de son oeuvre ou de copies de celle-ci.

La premiere vente ou premier autre transfert de propriété de I'original ou d'une copie d'une oeuvre littéraire ou
artistique dans I'Union européenne par l'auteur ou avec son consentement, épuise le droit de distribution de cet
original ou cette copie dans I'Union européenne ».

Art. XI1.175 § Ter. « Pour tout acte de revente d'une oeuvre d'art originale dans lequel interviennent en tant que
vendeurs, acheteurs ou intermédiaires, des professionnels du marché de I'art, aprés la premiére cession de I'oeuvre
par l'auteur, il est dd a I'auteur par le vendeur un droit de suite inaliénable, auquel il ne peut étre renoncé, méme
de fagon anticipée, calculé sur le prix de revente ».
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Notwithstanding any provision to the contrary, the assignment of rights in respect of
as yet unknown forms of exploitation shall be null and void®.

Several specific provisions are also applicable to the exploitation of certain categories of
protected work.

According to Article X1.171:

After the death of the author, the rights laid down in Article XI.165(1) shall be exercised
during the term of copyright protection by his heirs or legatees, unless the author has
allocated them to a specific person, subject to the statutory portion of inheritance that
devolves upon the heirs.

After the death of the author, the rights laid down in Article XI.165(2) shall be exercised
by his heirs or legatees, unless he has designated a person to such effect.

In the event of disagreement, the procedure under Article XI.168 shall apply?.

Specific provisions relating to the authors of a work of collaboration or indivisible copyright
can also apply.

1.2.2.

Author

According to Article X1.170 CEL:

Copyright shall belong as of origin to the natural person who has created the work.

Unless proved otherwise, the author shall be presumed to be the person shown as such
on the work, on a reproduction of the work, or in relation to a communication to the
public of the work, by the fact of his name being mentioned or of a sign that enables
him to be identified.

The publisher of an anonymous or pseudonymous work shall be deemed to be the
author of the work in respect of other parties®.

24
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Art. X1.167 § Ter. «Les droits patrimoniaux sont mobiliers, cessibles et transmissibles, en tout ou en partie,
conformément aux régles du Code civil. lls peuvent notamment faire l'objet d'une aliénation ou d'une licence
simple ou exclusive.

A l'égard de I'auteur, tous les contrats se prouvent par écrit.

Les dispositions contractuelles relatives au droit d'auteur et a ses modes d'exploitation sont de stricte
interprétation. La cession de l'objet qui incorpore une oeuvre n'emporte pas le droit d'exploiter celle-ci; I'auteur
aura acces a son oeuvre dans une mesure raisonnable pour l'exercice de ses droits patrimoniaux.

Pour chaque mode d'exploitation, la rémunération de I'auteur, I'étendue et la durée de la cession doivent étre
déterminées expressément.

Le cessionnaire est tenu d'assurer l'exploitation de l'oeuvre conformément aux usages honnétes de la profession.

Nonobstant toute disposition contraire, la cession des droits concernant des formes d'exploitation encore
inconnues est nulle ».

Art. X1.171 « Apres le déces de I'auteur, les droits déterminés a l'article XI.165, § Ter, sont exercés, pendant la durée
de protection du droit d'auteur, par ses héritiers ou légataires, a moins que l'auteur ne les ait attribués a une
personne déterminée, compte tenu de la réserve légale qui revient aux héritiers.

Aprés le déces de I'auteur, les droits déterminés a l'article XI.165, § 2, sont exercés par ses héritiers ou légataires, a
moins qu'il n'ait désigné une personne a cet effet.

En cas de désaccord, il est procédé comme prévu a l'article XI.168 ».
Art. X1.170 « Le titulaire originaire du droit d'auteur est la personne physique qui a créé 'oeuvre.

Est présumé auteur, sauf preuve contraire, quiconque apparait comme tel sur l'oeuvre, sur une reproduction de
l'oeuvre, ou en relation avec une communication au public de celle-ci, du fait de la mention de son nom ou d'un
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1.2.3. Protected works
Several categories of work are eligible for protection:

- literary works (Article X1.172 CEL)

Art. X1.172
1. Literary works shall mean writings of any kind, as also lessons, lectures, speeches,
sermons or any other oral manifestation of thought.

Speeches made in deliberative assemblies, in public hearings of the courts or in
political meetings may be freely reproduced and communicated to the public, but the
author alone shall have the right to make offprints.

2. Copyright shall not subsist in official acts of the authorities?.
- works of fine art (graphic or plastic art) (Title 5, Article X1.173 to XI.178);
- Sound and audiovisual work (Title 5, Articles X1.179 to XI. 185 CEL);
- Databases (Title 5, Articles XI.186 to X1.188 CEL, and Title 7, Articles XI.305 to X1.318 CEL);

- Software programmes and topographies of semiconductor products enjoy a particular
protection under separate titles, respectively Title 6, (Articles X1.294 to XI.304 CEL) and
Title 8 (Articles X1.319 to X1.332 CEL).

.3. EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

Directive 2001/29/EC of the European Parliament and of the Council® contains a list of 20
optional exceptions or limitations and one mandatory exception to some of the author’s
exclusive economic rights. Directive 2012/28/EU of the European Parliament and of the
Council® adds a further mandatory exception as regards the reproducing and making available
of orphan works.

In Belgian law, such exceptions and limitations are to be found in Articles X1.189, XI.190 and
X1.191 CEL (general exceptions), in Articles XI1.191/1 and X1.191/2 CEL (exceptions in the context
of teaching and scientific research), in Article X1.191 CEL (public lending of works) and in Article
XI. 192/1 CEL (orphan works)®*. They relate either to the reproduction right or to the
performance right, or to both.

sigle permettant de l'identifier.
L'éditeur d'un ouvrage anonyme ou pseudonyme est réputé, a l'égard des tiers, en étre l'auteur ».
7 Art. XI.172

« § 1 Par oeuvres littéraires, on entend les écrits de tout genre, ainsi que les lecons, conférences, discours, sermons
ou toute autre manifestation orale de la pensée.

Les discours prononcés dans les assemblées délibérantes, dans les audiences publiques des juridictions ou dans
les réunions politiques, peuvent étre librement reproduits et communiqués au public, mais a l'auteur seul
appartient le droit de les tirer a part.

§ 2. Les actes officiels de I'autorité ne donnent pas lieu au droit d'auteur ».

% Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related rights in the information society (OJ L 167, 22.6.2001, p. 10)

2 Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on certain
permitted uses of orphan works (OJ L 299, 27.10.2012, p. 5)

30 Article X1.217 CEL and Article X1.217/1 CEL lists the exceptions to the exercise of neighbouring rights by

performing artists, producers of phonograms and first fixation of films and broadcasters. Those exceptions
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According to Article X1.193 CEL, “the provisions contained in Articles X1.189, XI.190, XI.191,
X1.191/1, X1.191/2, X1.192(1) and (3), and X1.192/1 are imperative”.3" This means that the
exceptions and limitations to copyright mentioned in those provisions may not be contracted
out.

Those exceptions or limitations may be used only after the work was disclosed. They are subject
to strict interpretation. Besides, they have to fulfil the three-step test, which, in Belgium, is also
applied by the Courts, in the sense that exceptions or limitations are allowed?? in certain special
cases that do not conflict with a normal exploitation of the work andc that do not unreasonably
prejudice the legitimate interests of the author/rightholder.

In some cases, compensation in the form of payment of a remuneration is provided for, such
as the remuneration for the private reproduction of works and performances under the
conditions laid down in Articles XI1.190, 9° et 17° (Article X1.229 CEL) or the remuneration for the
reproduction of a work on paper or a similar medium under the conditions laid down in Articles
X1.190, 5° and XI1.191(1)(1°) CEL (Articles X1.235 to XI.239 CEL) or remuneration in the case of
public lending of literary works under the conditions laid down in Article X1.192 CEL (Article
X1.243 to 245 CEL).

Some of those exceptions are also subject to certain conditions, such as mentioning the
author’s name and source (Article X1.189(1) or X1.190, 1° or XI1.191/1(2) CEL.

Besides, works such as databases software programmes or topographies of semiconductor
products are protected on the grounds of other directives, which have been transposed in Title
5, 6, 7 or 8 CEL (databases: Title 5, Articles XI.191 and 191/2 CEL and Title 7 CEL), software
programmes (Title 6 CEL), or topographies of semiconductor products (Title 8 CEL).

The exceptions or limitations to the author’s economic rights provided for in Directive
2001/29/EC and Directive 2012/28/EU have been transposed in Belgian law as follows:

Directive 2001/29/EC

Code of Economic Law (CEL)

Text

Text

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are anintegral and essential part of a technological
process and the sole purpose of which is to enable

(@) a transmission in a network between third
parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and
which  have no independent economic

X1.189(3): The author may not forbid temporary
acts of reproduction, which are transient or
incidental and which are an integral and essential
part of a technological process and whose sole
purpose is to enable:

- a transmission in a network between third
parties by an intermediary, or

- alawful use, of a work or other subject-matter
to be made, and which have no independent
economic significance.®

correspond to most of the exceptions provided for under Article X1.190 CEL for copyright.
3 Art. X1.193 CDE « Les dispositions des articles XI.189, XI.190, XI.191, XI.191/1, X1.191/2, XI.192, §§ 1 et 3, et XI.192/1

sontimpératives ».

32 Berne Convention (Article 9(2)); Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
(Article 13); the WIPO Copyright Treaty (WCT) (Article 10); the WIPO Performances and Phonograms Treaty
(WPPT) (Article 16); Directive 2001/29/EC, Article 5(5).

33

Art. X.189 § 3 CDE « L'auteur ne peut pas interdire les actes de reproduction provisoires qui sont transitoires ou

accessoires et constituent une partie intégrante et essentielle d'un procédé technique et dont I'unique finalité est

de permettre :

- une transmission dans un réseau entre tiers par un intermédiaire; ou
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Directive 2001/29/EC

Code of Economic Law (CEL)

Text

Text

significance, shall be exempted from the

reproduction right provided for in Article 2.

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

X1.190 introductory wording: Once a work has
been lawfully published, its author may not
prohibit: 34

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

X1.190 introductory wording + 5°

5° Reproduction in part or in whole of articles or
works of fine art or of short fragments of other
works, fixed on paper or any similar medium,
with the exception of sheet music, where such
reproduction is effected on paper or any similar
medium, by the use of any kind of
photographic technique or by some other
process having similar effects, either by a legal
person for internal use, or by a natural person
for internal use in the context of his business
activities, and provided that this does not
prejudice the normal exploitation of the
work; 3°

G5

in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or non-application of
technological measures referred to in Article 6
to the work or subject-matter concerned;

XI1.190 introductory wording + 3°, 5° and 9°

3° free and private performance within the family
circle;3¢

5° (see point (a) above)

9° reproduction of works, with the exception of
sheet music, made within the family circle and
exclusively intended for that circle;*

—
(a)
—

in respect of specific acts of reproduction made
by publicly accessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage

X1.190 introductory wording + 12°and 13°

12°Reproduction limited to a certain number of
copies depending on, and for the purpose of,
preserving the cultural and scientific heritage,
made by libraries accessible to the public,
museums or archives, which do not seek any
direct or indirect economic or commercial
advantage, provided that this does not
prejudice the normal exploitation of the work

- une utilisation licite,

d'une oeuvre protégée, et qui n'ont pas de signification économique indépendante ».

34 « Lorsque 'oeuvre a été publiée de maniére licite, I'auteur ne peut interdire : »

35

36

37

Art. 1X.190, 5° CDE « la reproduction fragmentaire ou intégrale d'articles, d'oeuvres d'art plastique ou graphique
ou celle de courts fragments d'autres oeuvres, fixés sur papier ou sur un support similaire, a I'exception des
partitions, lorsque cette reproduction est effectuée sur papier ou sur un support similaire, au moyen de toute
technique photographique ou de toute autre méthode produisant un résultat similaire, soit par une personne
morale pour un usage interne, soit par une personne physique pour un usage interne dans le cadres de ses activités
professionnelles] et ne porte pas préjudice a l'exploitation normale de l'oeuvre ; ».

Art. 1X.190, 3° CDE « I'exécution gratuite et privée effectuée dans le cercle de famille ».

Art IX.190, 9° CDE « la reproduction d’oeuvres, a I'exception des partitions musicales, effectuée dans le cercle de
famille et réservée a celui-ci ».
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or unduly harm the legitimate interests of the
author.

The material thus produced shall remain the
property of those institutions, which shall not
engage in any commercial use or use for profit.
The author may have access to the material,
subject to strict respect for the preservation of
the work and fair remuneration for the
intervention of those institutions3e,

13°communication, including making available to
individual members of the public, for the
purpose of research or private study, by means
of dedicated terminals that are accessible on
the premises of publicly accessible libraries,
educational establishments, museums or
archives which do not pursue any direct or
indirect commercial or economic advantage, of
works which are not subject to purchase or
licensing terms and which are contained in
their collections.®

(d) in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted;

X1.190 introductory wording + 14°

14°Ephemeral recordings of works made by
broadcasting organisations for their own
broadcasts and by means of their own facilities,
including by means of persons acting on their
behalf and under their control“.

(e) in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial

XI1.190 introductory wording + 17°
17°reproduction of broadcasts made by hospitals,

purposes, such as hospitals or prisons, on

prisons, youth care organisations, or
institutions assisting people with a disability

38

39

40

Art. X1.190, 12° CDE « la reproduction limitée a un nombre de copies déterminé en fonction de et justifié par le but
de préservation du patrimoine culturel et scientifique, effectuée par des bibliotheques accessibles au public, des
musées ou par des archives, qui ne recherchent aucun avantage commercial ou économique direct ou indirect,
pour autant que cela ne porte pas atteinte a I'exploitation normale de 'oeuvre ni ne cause un préjudice injustifié
aux intéréts légitimes de l'auteur.

Les matériaux ainsi produits demeurent la propriété de ces institutions qui s'interdisent tout usage commercial ou
lucratif.

L'auteur pourra y avoir acces, dans le strict respect de la préservation de l'oeuvre et moyennant une juste
rémunération du travail accompli par ces institutions ; »

Art. XI. 190, 13° CDE «la communication y compris par la mise a disposition a des particuliers, a des fins de
recherches ou d'études privées, d'oeuvres qui ne sont pas offertes d la vente ni soumises a des conditions en
matiere de licence, et qui font partie de collections des bibliotheques accessibles au public, des établissements
d'enseignement et scientifiques, des musées ou des archives qui ne recherchent aucun avantage commercial ou
économique direct ou indirect, au moyen de terminaux spéciaux accessibles dans les locaux de ces
établissements ; »

Art. X1.190, 14° CDE « les enregistrements éphémeéres d'oeuvres effectués par des organismes de radiodiffusion
pour leurs propres émissions et par leurs propres moyens, en ce compris par les moyens de personnes qui agissent
en leur nom et sous leur responsabilité; »

10
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condition that the rightholders receive fair
compensation.

provided that such institutions do not pursue
any commercial purposes and that such
reproduction is for the exclusive use of the
natural persons residing there*'

5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

XI.191/1: 1. Once a work has been lawfully

published, and without prejudice to the possible

application of Articles X1.189(3), X1.190 2°, 2/1°, 10°,

12°, 13° 15° 16° and 17°, its author may not

prohibit :

1° quotations for the purpose of teaching or in the
framework of scientific research, in accordance
with fair practice and to the extent justified by
the aim pursued;

2° free performance within the framework of
school activities, including the performance
during a public examination. Such free
performance within the framework of school
activities and the performance of a work during
a public examination can take place both
within ~ or  outside the educational
establishment;

3° reproduction of works, with the exception of
sheet music, for the purpose of illustration for
teaching or scientific research provided that
such use is justified by the not-for-profit
purpose to be achieved and that it does not
prejudice the normal exploitation of the work;

4° the communication to the public of works for
the purpose of illustration for teaching or
scientific research by establishments officially
recognised or organised to that end by the
public authorities and provided that such
communication be justified by the not-for-
profit purpose to be achieved, takes place in
the framework of the normal activities of the
establishment, be securised by appropriate
measures and does not prejudice the normal
exploitation of the work;

5° the use of literary works of dead authors
compiled in an anthology intended for
teaching which does not pursue any direct or
indirect commercial or economic advantage,
provided that the choice of the extract, its

4 Art. X1.190, 17° CDE « la reproduction d'émissions, par les établissements hospitaliers, pénitentiaires, d'aide a la
jeunesse ou d'aide aux personnes handicapées reconnus, pour autant que ces établissements ne poursuivent pas
de but lucratif et que cette reproduction soit réservée a l'usage exclusif des personnes physiques qui y résident. »
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presentation and its place respect the moral
rights of the author and that a fair
remuneration is paid as agreed between the
parties or, failing that, determined by the court
in accordance with fair practice.

2. During the uses referred to in paragraph 1, the
source and the name of the author shall be
mentioned, unless this turns out to be
impossible.*?

(b) uses, for the benefit of people with a disability,
which are directly related to the disability and
of a non-commercial nature, to the extent
required by the specific disability;

X1.190 introductory wording + 15°

15°the reproduction and communication to the
public of works for the benefit of people with a
disability, which are directy related to the
disability concerned and of a non-commercial
nature, to the extent required by that specific
disability, provided that this does not prejudice
the normal exploitation of the work nor does it
unduly harm the legitimate interests of the
author;®

~

reproduction by the press, communication to
the public or making available of published
articles on current economic, political or
religious topics or of broadcast works or other
subject-matter of the same character, in cases

X1.190 introductory wording + 1°

1° reproduction and communication to the
public, for the purposes of information, of short
fragments of works or of works of fine art as a

42

Art. X1.191/1, § 1er CDE « Lorsque l'oeuvre a été licitement divulguée, et sans préjudice de I'application éventuelle

des articles X1.189, § 3 et XI.190, 25, 2/1°,10°,12°,13°15°, 16°et 17°, I'auteur ne peut interdire :

1°les citations effectuées dans un but d'enseignement ou dans le cadre de recherche scientifique, conformément
aux usages honnétes et dans la mesure justifiée par le but poursuivi;

2°l'exécution gratuite effectuée dans le cadre d'activités scolaires, y compris I'exécution lors d'un examen public.
Cette exécution gratuite dans le cadre d'activités scolaires et I'exécution d'une oeuvre lors d'un examen public
peuvent avoir lieu aussi bien dans I'établissement d'enseignement qu'en dehors de celui-ci;

3°la reproduction d'oeuvres, a l'exception des partitions musicales, a des fins d'illustration de I'enseignement ou
de recherche scientifique, pour autant que l'utilisation soit justifiée par le but non lucratif poursuivi, et que
l'utilisation ne porte pas préjudice a l'exploitation normale de l'oeuvre ;

4° la communication au public d'oeuvres a des fins d'illustration de I'enseignement ou de recherche scientifique,
par des établissements reconnus ou organisés officiellement a cette fin par les pouvoirs publics et pour autant que
cette communication soit justifiée par le but non lucratif poursuivi, se situe dans le cadre des activités normales
de I'établissement, soit sécurisée par des mesures appropriées et ne porte pas préjudice a l'exploitation normale

de l'oeuvre ;

5° lutilisation d'oeuvres littéraires d'auteurs décédés dans une anthologie destinée a l'enseignement qui ne
recherche aucun avantage commercial ou économique direct ou indirect, a condition que le choix de l'extrait, sa
présentation et sa place respectent les droits moraux de l'auteur et qu'une rémunération équitable soit payée, a
convenir entre parties ou, a défaut, a fixer par le juge conformément aux usages honnétes.

§ 2. Lors des utilisations visées au paragraphe Ter, sont mentionnés la source et le nom de I'auteur, a moins que

cela ne s'‘avére impossible. »
43

Art. 190, 15° CDE « la reproduction et la communication au public d'oeuvres au bénéfice de personnes affectées

d'un handicap qui sont directement liées au handicap en question et sont de nature non commerciale, dans la
mesure requise par ledit handicap, pour autant que cela ne porte pas atteinte d l'exploitation normale de l'oeuvre
ni ne cause un préjudice injustifié aux intéréts légitimes de l'auteur; »

12
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where such use is not expressly reserved, and
as long as the source, including the author's
name, is indicated, or use of works or other
subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

whole in connection with reports on current
events.

The reproduction and communication to the
public of the work in connection with reports
on current events in accordance with the
previous subparagraph shall be justified by the
informatory purpose pursued and the source,

including the author's name, shall be
mentioned, unless this turns out to be
impossible;*

(d) quotations for purposes such as criticism or
review, provided that they relate to a work or
other subject-matter which has already been
lawfully made available to the public, that,
unless this turns out to be impossible, the
source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required by
the specific purpose;

XI. 189(1): Quotations taken from a lawfully
published work for the purpose of criticism,
polemic or review in accordance with the fair
practice of the profession and to the extent
justified by the purpose shall not infringe
copyright.

The quotations referred to in the foregoing
subparagraph shall mention the source and the
name of the author, unless this turns out to be
impossible*,

(e) use for the purposes of public security or to
ensure the proper performance or reporting of
administrative, parliamentary or judicial
proceedings;

(f) use of political speeches as well as extracts of
public lectures or similar works or subject-
matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

X1.172(1): Speeches made in deliberative
assemblies, in public hearings of the courts or in
political meetings may be freely reproduced and
communicated to the public, but the author alone
shall have the right to make offprints.*

S

use during religious celebrations or official
celebrations organised by a public authority;

44 Art. 190, 1° CDE « la reproduction et la communication au public, dans un but d'information, de courts fragments
d'oeuvres ou d'oeuvres dart plastique ou graphique dans leur intégralité a l'occasion de comptes rendus

d'événements de l'actualité ;

La reproduction et la communication au public de l'oeuvre a l'occasion de comptes rendus d'événements de
l'actualité conformément a l'alinéa précédent, doivent étre justifiées par le but d'information poursuivi, et la
source, y compris le nom de I'auteur, doit étre mentionnée, a moins que cela ne s'avére impossible ».

4 X1.189. § 1er CDE «Les citations, tirées d'une oeuvre licitement publiée, effectuées dans un but de critique, de
polémique, ou de revue, conformément aux usages honnétes de la profession et dans la mesure justifiée par le but

poursuivi, ne portent pas atteinte au droit d'auteur.

Les citations visées a l'alinéa précédent devront faire mention de la source et du nom de l'auteur, @ moins que cela

ne s'avére impossible. »

46 Art. X1.172 § 1er CDE « Les discours prononcés dans les assemblées délibérantes, dans les audiences publiques
des juridictions ou dans les réunions politiques, peuvent étre librement reproduits et communiqués au public,
mais a l'auteur seul appartient le droit de les tirer a part. »

13
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(h) use of works, such as works of architecture or
sculpture, made to be located permanently in
public places;

XI1.190 introductory wording + 2° and X1.190/2,

10

X1.190 2°: reproduction and communication to the
public of a work shown in a place accessible to
the public where the aim of the reproduction or
communication to the public is not the work
itself

X1.190/2 1°: Reproduction and communication to
the public of works of fine art or works of
architecture intended to be located
permanently in public places, provided that the
reproduction or communication concerns the
work as it stands there and as long as this
reproduction or communication does not
prejudice the normal exploitation of the work
nor unduly harm the legitimate interests of the
author;¥

(i) incidental inclusion of a work or other subject-
matter in other material;

(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

X1.190 introductory wording + 16°

16°reproduction and communication to the public
for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event in question,
excluding any other commercial use; %

(k) use for the purpose of caricature, parody or
pastiche;

X1.190 introductory wording + 10°

10°caricature, parody or pastiche, observing fair
practice®

() use in connection with the demonstration or
repair of equipment;

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

(n) use by communication or making available, for
the purpose of research or private study, to
individual members of the public by dedicated

X1.190 introductory wording + 13°

13°communication, including making available to
individual members of the public, for the

47

Art. X1.190, 2° CDE «la reproduction et la communication au public de l'oeuvre exposée dans un lieu accessible

au public, lorsque le but de la reproduction ou de la communication au public n'est pas l'oeuvre elle-méme ; »

Art. XI.190/2, 1° CDE «la reproduction et la communication au public d'oeuvres dart plastique, graphique ou
architectural destinées a étre placées de fagcon permanente dans des lieux publics, pour autant qu'il s'agisse de la
reproduction ou de la communication de l'oeuvre telle qu'elle s'y trouve et que cette reproduction ou
communication ne porte pas atteinte a l'exploitation normale de I'oeuvre ni ne cause un préjudice injustifié aux

intéréts légitimes de l'auteur ; »
48

Art. X1.190, 16° CDE « la reproduction et la communication au public visant a annoncer des expositions publiques

ou des ventes d'oeuvres artistiques, dans la mesure nécessaire pour promouvoir I'événement en question, a

l'exclusion de toute autre utilisation commerciale ; »

49

Art. X1.190, 10° CDE « la caricature, la parodie ou la pastiche, compte tenu des usages honnétes ; »

14
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terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

purpose of research or private study, by means
of dedicated terminals that are accessible on
the premises of publicly accessible libraries,
educational establishments, museums or
archives which do not pursue any direct or
indirect commercial or economic advantage, of
works which are not subject to purchase or
licensing terms and which are contained in
their collections;>®

c

use in certain other cases of minor importance
where exceptions or limitations already exist
under national law, provided that they only
concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

X1.190 introductory wording + 3°

3° free and private performance within the family
circle;®

5(4): Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised
act of reproduction.

See e.g. above Article X1.190 or X1.191/1 or X1.191/2

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

X1.190 2/1°, .. provided that .. and that this
reproduction or communication does not
prejudice the normal exploitation of the work nor
unduly harm the legitimate interests of the author

X1.190, 5° 12° and 15°; ... when this reproduction
... and does not prejudice the normal exploitation
of the work;

... provided that this does not prejudice the normal
exploitation of the work nor unduly harm the
legitimate interests of the author>2

X1.191(1)1° and 5°; ... when this reproduction/the
reproduction and the communication to the
public ... and does/do not prejudice the normal
exploitation of the work /database.

50

Art. XI. 190, 13° CDE «la communication y compris par la mise a disposition a des particuliers, a des fins de

recherches ou d'études privées, d'oeuvres qui ne sont pas offertes a la vente ni soumises a des conditions en
matiere de licence, et qui font partie de collections des bibliotheques accessibles au public, des établissements
d'enseignement et scientifiques, des musées ou des archives qui ne recherchent aucun avantage commercial ou
économique direct ou indirect, au moyen de terminaux spéciaux accessibles dans les locaux de ces

établissements ; »

51 Art. X1.190, 3° CDE « I'exécution gratuite et privée effectuée dans le cercle de famille »

52

aux intéréts légitimes de I'auteur ».

« pour autant que cela ne porte pas atteinte a I'exploitation normale de I'oeuvre ni ne cause un préjudice injustifié




Copyright Law in the EU
Belgium

Directive 2001/29/EC

Code of Economic Law (CEL)

Text

Text

X1.191/1(1) 3° and 4°, ... provided that ... and that
this use/this communication does not prejudice
the normal exploitation of the work

X1.191/2(1) 1° and 2° ... provided that ... and that
this use/this communication does not prejudice
the normal exploitation of the database;

Directive 2012/28/EU

Code of Economic Law (CEL)

Text

Text

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

X1.192/1: Publicly accessible libraries, educational
establishments and museums, as well as archives,
film or audio heritage institutions and public-
service broadcasting organisations, established in
the Member States and in the European Economic
Area, in order to achieve aims related to their
public-interest missions are permitted to use
orphan works contained in their collections in the
following ways and subject to the conditions
provided for in Article X1.245/5:

a) by making the orphan work available, within
the meaning of the fourth subparagraph of
Article X1.165(1);

b) by acts of reproduction, within the meaning of
the first subparagraph of Article X1.165(1), for
the purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration>3,

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the preservation of, the restoration of,
and the provision of cultural and educational
access to, works and phonograms contained in
their collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of

X1.245/5(1): The institutions and organisations
referred to in Articles X1.192/1 and X1.218/1 shall
use an orphan work in accordance with Articles
X1.192/1 and XI1.218/1 only in order to achieve aims
related to their public-interest missions, in
particular the preservation of, the restoration of,
and the provision of cultural and educational
access to, works and phonograms contained in
their collection.

The institutions and organisations may raise
revenues in the course of such uses, for the the

53

Art.X1.192/1 CDE « Les bibliothéques, les établissements d'enseignement et les musées accessibles au public, ainsi

que les archives, les institutions dépositaires du patrimoine cinématographique ou sonore et les organismes de
radiodiffusion de service public, établis dans les Etats membres de I'Union européenne et de I'Espace économique
européen, en vue d'atteindre les objectifs liés a leurs missions d'intérét public, sont autorisés a utiliser les oeuvres
orphelines figurant dans leurs collections de I'une des fagons suivantes et aux conditions prévues a l'article

X1.245/5 :

a) la mise a disposition du public de I'oeuvre orpheline au sens de l'article XI.165, § 1er, alinéa 4 ;

b) la reproduction au sens de l'article XI.165, § 1er, alinéa 1er, a des fins de numérisation, de mise a disposition,
d'indexation, de catalogage, de préservation ou de restauration ».

16
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digitising orphan works and making them
available to the public.

exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.**

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

X1.245/5(2): The institutions and organisations
referred to in Articles XI1.192/1 and XI.218/1 shall
indicate the name of identified authors and other
rightholders in any use of an orphan work.>

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private
partnership agreements.

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the
organisation which uses the orphan work in
question is established.

X1.245/7: Authors, performers, producers and
broadcasting organisations who put an end to the
orphan work status [of a work of phonogram] shall
be entitled to a remuneration for the use that has
been made of such works or phonograms in
accordance with Articles X1.192/1 et X1.218/1 by
the institutions and organisations referred to in
Articles X1.192/1 et X1.218/1.

The remuneration is paid by the institutions and
organisations referred to in X1.192/1 et X1.218/1.

The detailed rules concerning the computation of
the remuneration due for the use of orphan works,
the perception, allocation and control of the
remuneration, as well as the moment where it is
due are laid dow by Royal Decree.

(.)®

[back to cover page]

54

55

56

Art.X1.245/5 § 1er CDE « Les institutions et organismes visés aux articles XI.192/1 et X.218/1 n'utilisent une oeuvre
orpheline conformément aux articles XI.192/1 et X1.218/1 que dans un but lié a I'accomplissement de leurs
missions d'intérét public, en particulier la préservation, la restauration des oeuvres ou phonogrammes présents
dans leur collection et la fourniture d'un acces culturel et éducatif a celles-ci.

Les institutions et organismes peuvent percevoir des recettes dans le cadre de ces utilisations, dans le but exclusif
de couvrir leurs frais liés a la numérisation et a la mise a disposition du public d'oeuvres orphelines ».

Art. X1.245/5 § 2 CDE « Les institutions et organismes visés aux articles XI.192/1 et XI.218/1 indiquent le nom des
auteurs identifiés et autres ayants droit lors de toute utilisation d'une oeuvre orpheline ».

Article X1.245/7 « Lorsque les auteurs, les artistes-interprétes ou exécutants, les producteurs et les organismes de
radiodiffusion mettent fin au statut d'oeuvre orpheline, ils ont droit a une rémunération pour l'utilisation que les
institutions et organismes visés aux articles XI.192/1 et X1.218/1 ont fait conformément aux articles XI.192/1 et
X1.218/1 de telles oeuvres ou phonogrammes.

La rémunération est payée par les institutions et les organismes visés aux articles XI.192/1 et X1.218/1.

Le Roi fixe les modalités de calcul de la rémunération pour l'utilisation d'oeuvres orphelines, les modalités de
perception, de répartition et de contréle de la rémunération, ainsi que le moment ou elle est due. (...) ».
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1. BULGARIA

II.1. APPLICABLE NATIONAL LEGAL FRAMEWORK

In.1.1. Constitution

The Constitution of the Republic of Bulgaria from 1991 in its Article 54 envisages that creativity
in its artistic, scientific and technological forms shall be recognized and protected by the law
and all copyrights shall be protected by the State*’:

Art. 54.
(1)

(2)  Artistic, scientific and technological creativity shall be recognized and
guaranteed by the law.

(3)  The State shall protect all inventors' rights, copyrights and related rights.*®

11.1.2. Copyright Law

The protection of copyright in Bulgaria is governed by the Law on Copyright and Neighbouring
Rights of 29 June 1993 (the Law). It transposes several Directives.

The Law is divided into sections, dealing in particular with copyright, the related rights and
their protection.

I.2. COPYRIGHT

11.2.1. Definition and content

Copyright itself is not expressly defined by the Law, but from Article 1 it can be deducted that
it concerns the rights of the authors relating to the creation and distribution of literary, artistic
and scientific works:

Art. 1. This Law shall regulate the relationships related to the creation and distribution
of literary, artistic and scientific works.*®

The content of copyright under the Law includes both moral and economic rights.

1.2.1.1 Moral rights
The moral rights are set out in Article 15 of the Law in an exhaustive list:

Types of Moral Copyrights

Art. 15.
(1) The author shall have the right to:

1. decide whether the work created by him may be made available to the public and
to determine the time, place and manner in which this may be done with the

57 The text of the citations (both in EN and BG) is taken from Ciela.net.
58 “Yn. 54.

(2) Ceo600ama Ha xydoxecmeeHomo, Hay4yHomo U MexHu4ecKkomo meop4yecmao ce NPU3HA8d U 2dpaHmupa
0Mm 3dKOHa.

(3) U306pemamenckume, asmopckume u cpoOHUMe HA MAX NPAed ce 3aKpussm om 3aKoHd.”

5 “Un. 1. To3u 30dKOH ypexda OMHOWeHUAMAd, C8BP3aHU CBC Cb30d8AHEMO U pa3npocmpdHeHUemo Ha
npouseedeHUAMA Ha AUMepamypamad, uskycmgomo u Haykama.”
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exception of the subject matter under Art. 3, para 1, items 4, 6 and 8 for which this
right shall be arranged by contract;

2. claim authorship of the work;

3. decide whether his work shall be made available to the public under pseudonym or
anonymously;

4. require that his name, pseudonym or other identifying mark be indicated in a
suitable manner whenever his work is used;

5. require that the entirety of his work is preserved and oppose to any modifications
thereof as well as to any other actions that may infringe his legitimate interests or
personal dignity;

6. modify his work, provided that this does not infringe the rights acquired by other
persons;

7. access the original of the work when it is in the possession of another person and
whenever such access is necessary for exercising moral or economic right provided
by this Law;

8. stop the use of the work due to changes in his beliefs, with exception of already
implemented architectural works, providing compensation for the damages
incurred by persons who have lawfully obtained the right to use the work.%°

1.2.1.2 Economicrights

Economicrights are set out in Articles 18 and 19. According to these provisions, the author has
the exclusive right to use his or her work and to give permission for the use of these works and
be compensated for that, except for the cases that are explicitly mentioned in the law. A non-
exhaustive list of uses is given in article 18. On the other hand, the legal theory identifies 4
economic rights for the author: 1) the right of reproduction of the work, 2) the right of
distribution (which is limited to the first sale of the original or of copies of the work, Article 18a),

3) the

right to let, 4) the right of public exhibition.

60

“Budose HeumywecmseHU asmopcku npasa

Yn. 15. (1) AeBmopsm uma npaeo:

1. 0a pewu d0anu c30a0eHOMO om Hez20 npoussedeHue Moxe 0a 6v0e pasesiaceHo u 0a onpedesiu 8pememo,
MACMOMO U Ha4uHd, no Kolimo 0a cmaHe moad, € U3K/ilo4YeHue Ha obekmume no 4. 3, an. 1, m. 4,6 u 8, npu
Koumo mo8a npaso ce y208dpsA NO 002080p;

2. 0d UcKa npu3HasaHe Ha HE2080MO ABMOPCMBO 8bPXY NPOU3BEOEHUEMO;

3. 0a pewu 0anu npousgedeHuemo My 0d 6v0e pazenaceHo Noo NCe80OHUM UJIU AHOHUMHO;

4. 0a ucka umMemo my, NCe8OOHUMA My Usu Opy2 udeHmuguyuUpaw 20 demopcKu 3HaK 0a 6s0am 0603Ha4asaHu
No cboMBemHUA Ha4YUH NPU BCAKO U3N0/I38AHe HA Npou38edeHUemo;

5. 0a ucka 3anaszeaHe Ha yesocmma HA npousgedeHUemo U 0a ce NPOMUBONOCMAsA HA BCAKAKBU NPOMeHU 8
He20, KAKMOo U HaA 8CAKO Opy20 delicmaue, koemo 6u Mo2/10 0a Hapywu 3aKOHHUMe My UHmepecu usu JIU4HOMOo
My 0ocmoUlHcmaeo;

6. 0a npoMeHs npou3sedeHUemo Cu, ako C moed He ce Hapywasam npasd, npudobumu om opyau auyd;

7. Ha docmwn 00 OpUUHANA HA NPouU3eedeHUeMo, K02dmo Mo ce HaMupd 8v8 81adeHue Ha Opyeo auye u
Ko2amo moea e HeobxodumMo C 0271ed ynpaxHsaedHe HA HeUMyWecmaeHo UMU UMYyuwecmeeHo npaso,
npedsudeHo 8 MO3U 3dKOH;

8. 0a cnpe u3nonzeaHemo Ha npouszgedeHuemo nopadu NPoMeHU 8 ybexO0eHUAMa cu, C U3K/YeHue Ha
peanusupaHume npoussedeHus Ha apxumekmypama, Kamo obe3wemu 3a npemospneHume epedu uyamd,
Koumo 3aKOHHO ca npudobusIu Npasomo da u3noa38am npoussedeHuemo.”
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Types of Economic Copyrights

Art. 18.

(1) The author shall have the exclusive right to use the work created by him and to
authorize its use by other persons except in the cases when this Law provides
otherwise.

(2) In the sense of para 1 as use shall be considered the actions such as:
1. reproduction of the work;

2. distribution of the original or copies of the work among unlimited number of
persons;

3. public presentation or performance of the work;
4. broadcasting of the work;

5. (amend. - SG 99/05, in force from 10.01.2006) transmission and retransmission of
the work by cable;

6. public exhibition of a work of fine art or a work created by photographic or
analogous method;

7. translation of the work into another language;

8. (suppl. - SG 28/00, in force from 05.05.2000; suppl. — SG 25/11, in force from
25.03.2011) adaptation and synchronisation of the work. Adaptation shall also be
the adjustment and any alteration of the work, as well as the use of the work to
create a new derivative work;

9. implementation of an architectural project through building or manufacturing of
the object described in it;

10.(new - SG 28/00, in force from 05.05.2000; amend. - SG 99/05, in force from
10.01.2006) communication by wireless means or cable, by making the work
available to the public in such a way that members of the public may access it from
aplace and at a time individually chosen by them.

11.(new — SG 77/02, in force from 01.01.2003; suppl. - SG 25/11, in force from
25.03.2011) the import and the export to third countries of copies of the work in
commercial quantities, regardless whether they have been lawfully produced or in
infringement of the right referred to in item 1.

(3) Use as referred to in para 2, items 3 through 8 shall be considered to have occurred
whenever the actions described above have been performed in a manner allowing
unlimited number of people to perceive the work.

(4) (revoked — SG 77/02, in force from 01.01.2003).
Exhaustion of the Right of Distribution
Art. 18a. (new - SG 77/02, in force from 01.01.2003)

(1) (amend. - SG 99/05) (*) The first sale or other transaction on the territory of the
Memober States of the European Union made by the owner of the copyright or with his
consent which transfers the ownership of the original or copy of the work shall lead to
exhaustion of the right of their distribution on this territory without prejudice to the
right to permit their further renting.
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(2) (suppl. - SG 99/05, in force from 01.01.2006) The provision of para 1 shall not affect
the right referred to in Art. 20 [Right of Compensation at Resale of Work of Artland Art.
22a, para 2 [At lending of works or copies of carriers containing them the authors shall
have the right of compensation due by the person lending them.].

(3) The provision of para 1 shall not refer to the cases of conceding originals or copies
of the work in digital way, in respect to the materialised copies of the work made by
the recipient with the consent of the owner of the copyright.

Right of Compensation for All Types of Use

Art. 19. The author shall have the right of compensation for all types of use of his work
and for each successive use of the same type.°’

61

“Budose umyujecmeaeHu asmopcku npasa
Yn. 18.
(1) Aemopsm uma U3KTIOHYUMETHOMO NPAago 0d U3Nos38d Cb30AOEHOMO Om He20 npoussedeHue U 0d
pdspewasa usnosizeaHemo My om Opyau siuyd, 0C8eH 8 CIy4aume, 3a KOUMO MO3U 3aKOH pa3nopexoa 0py2o.
(2) 3a usnonseare no cmucsa Ha an. 1 ce cMmamam Oelicmaus Kamo:
1. 8®3npoussexdaHemo Ha npou3gedeHUemo;
2. pasnpocmpaHeHuemo cped HeozpaHudeH 6poli snuya HA OpUUHANA UAU  eK3eMnaspu om
npoussedeHuemo;
ny6au4yHomo npedcmassaHe Unu Uu3nwsJHeHUe Ha npousgedeHuemo;
U3/T48aHEMO Ha npou3gedeHUeMo no 6e3xuyeH nom;
(usm. - [JB, 6p. 99 om 2005 e, 8 cuna om 10.01.2006 2.) npedasaHemo U npenpedasdHemo Ha
npoussedeHuemo no kabersn;
6. nyb/u4dHOMO nNoKaseaHe HA npou3gedeHue HA U300pPA3UMesIHOMO U3KYycCmeo U HAa npou3sedeHue,
C530d0eH0 No homo2paghcKu UsIU aGHAI02UYeH Ha He20 HaYUH;
npesexxdaHemo Ha npousgedeHUemo Ha Opyea e3uk;

(oon. - 1B, 6p. 28 om 2000 2., 8 cuna om 05.05.2000 2., don. - [IB, 6p. 25 om 2011 2., 8 cuna om 25.03.2011 2.)
npepabomkama u CUHXpPOHU3AUusMa Ha npoussedeHuemo. [pepabomka e u npucnocobsgaHemo u
8HACAHEMO HA 8CAKAK®E 8UO NPOMEHU 8 NPou38edeHUemo, KaKmo U U3nos138aHemo Ha npousgedeHuemo
3d cp30asdHe Ha HOBO, NPOU3BOOHO OM Hez20 NPou3B8edeHUEe;

9. peanusupaHemo Ha dpxumexKmypeH Npoekm ype3 nocmposeaHe usiu uspabomeaHe Ha obexma, 3a Kolimo
mol e npeOHas3HayeH;

10. (Hosa - []B, 6p. 28 om 2000 2., 8 cuna om 05.05.2000 2., u3m. - IB, 6p. 99 om 2005 2., 8 cuna om 10.01.2006 2.)
npednazaHemo no 6e3xudyeH Nvm uAuU No Kaben HA 00CMwvN HA HeozpaHudeH 6pol sauya 0o
npou3ssedeHuemo usau 00 4acm om He20 NO HAYUH, N0380/1A8AW, Mo3u 0ocmsn 0a 6v0e ocvUecmeeH om
MACMO U No 8peme, UHOUBUOYAJTHO U36pAaHU om 8ceku om msx;

11. (Hosa - [IB, 6p. 77 om 2002 2., 8 cuna om 01.01.2003 2., 0on. - /1B, 6p. 25 om 2011 2., 8 cuna om 25.03.2011 2.)
BHOCBM U U3HOC®M 8 Mpemu 0BspPXaAsu HA eK3eMNIapuU om npoussedeHuemo 8 Mup2oBCKO KOIUYeCcmao,
He3a8ucuMo 0asu ca npou3sgedeHU 3aKOHHO UJU 8 HapyWeHue Ha npasomo nom. 1.

(3) M3nonzeaHe no an. 2, m. 3 0o m. 8 8K/IIOYUMEJTHO e HA/TUYe, KO2amo nocoyeHUme 0elicmaus ce U38bpW8am
No HAyYyuH, 0asauw 8B3IMOXHOCM npou3sedeHuUemo 0a 6v0e 8v3NpUEMO 0M Heo2paHuyeH 6pol auya.

(4) (Omm. - [IB, 6p. 77 om 2002 2., 8 cuna om 01.01.2003 2.).

lMpekpamsasaHe Ha Nnpagomo Ha pasnpocmpareHue

Yn. 18a. (Hos - 1B, 6p. 77 om 2002 2., 8 cuna om 01.01.2003 2.)

(1) M3m. - 4B, 6p. 99 om 2005 2., 8 cuna om 01.01.2007 2.) [Tepeama npodax6a unu Opyza coenka Ha
mepumopusama Ha 0spxxasume - 4sieHKU Ha Esponelickus cet03, C KOAMO ce npexswpJsis CO6cMeeHOCMMa 8spxy
OpU2UHA/IA HA Npou3sedeHUeMO UIU HA eK3eMNJiap oM Hezo, U3BbpuWleHa Oom HOCUMesis Ha asmopckomo
Npago usu ¢ He2080 cweniacue, 800U 00 NpeKPamsasaHe Ha NPABOMO HA pA3NPOCMpPAHeHUe 8bPXY MAX HA MA3u
mepumopus, € U3K/loyeHue Ha NPagomo 0a ce pa3pewiasa No-HamamswHOMo UM omodsdHe Noo Haem.
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1.2.2. Author
The definition of an author is laid down in Article 5:

Author shall be the natural person whose creative endeavours have resulted in the
creation of a literary, artistic or scientific work.%

The right arises from the moment of creation of a literary, artistic or scientific work - Article 2 of
the Law.®

The Law does not exclude that other natural persons or legal entities can be holders of
copyrights, but only in the cases provided for in the law:

Other natural or legal persons may be owners of copyright only in the cases provided
by this Law.**

For works that were made public anonymously or under a pseudonym, the copyrights are
exercised by the person who made the publicity with the agreement of the author until the
personality of the author is revealed:

Art. 7.
(1) The work may be made available to the public under pseudonym or anonymously.

(2) Until revealing the identity of the author his copyright shall be exercised by the
natural or legal person that has made the work available to the public for the first time
with the author's consent.

(3) The provision of paragraph 2 shall not apply if the pseudonym leaves no doubt as
to the identity of the author.*

In addition, the Law provides rules concerning the author and his/her copyrights for the cases
of joint authorship, translations and adaptations, periodicals and encyclopaedias, collections,
anthologies, bibliographies and databases, works of fine art and architecture, portraits,
computer programmes and databases developed in employment relationship.

(2) (Jon. - 1B, 6p. 99 om 2005 2., 8 cuna om 10.01.2006 2.) Paznopedbama Ha an. 1 He 3acgza npasomo no 4. 20
unoun. 22a,an. 2.

(3) Pasnopedbama Ha an. 1 He ce omHacs 0o clyyaume Ha npedocMassHe Ha OpU2UHAIU HA Npou3gedeHUemo
UlU Ha eK3eMnsiApu om Hez0 No Yugppos Nvm, NO OMHOWeHUe HA MamepuanusupdHume Konus om
npousgedeHuemo, HanpaseHU oM NoJly4Yameris CuC Cv2/IACUEMO HA HOCUMeA Ha A8MopCcKoMo Npaso.

lpaso Ha 8v3HaA2paxOeHUEe 3d 8CeKU 8UO U3NO38AHE

Yn. 19. Aemopsm uma npdso HA 8b3HAPAXOeHUe 3a 8CeKu 8U0 U3Nno/3edHe HA npou3sedeHUemo U 3d 8CAKO
NnopeoHo U3N0s138aHe HA CeUyuA 8uod.”

62 “Aemop e husuyeckomo uye, 8 pe3ysimam Ha YuAmo meopuyecka 0eliHocm e ce30adeHo hpou3sgedeHue.”

63 “ABmopcKomo npaso 8epxy npoussedeHus HA JUMepamypamd, U3KYCMeomo U HAykama 8b3HUKB8A 3a

asmopa csC c30a8aHemMo Ha npouzeedeHuemo.”
64 “fipyeu huzuyecku unu pudUYecKu 1uya mozam 0d 6u0am Hocumesnu Ha a8MmMopcKo NPAso Camo 8 CTyyaume,
npedsudeHU 8 Mo3u 3aKOH.”
65 Un.7.

“(1) lMpou3sedeHue moxe 0a 6v0e pazenaceHo NOO NCe8OOHUM UJTU AHOHUMHO.

(2) o paskpusaHe 1U4HOCMMA HA ABMOPA HE2080MO ABMOPCKO NPABO Ce YNPAXXHABA OmM hu3uYecKomo unu
1opudUYECKOMO JluYe, Koemo CbC Cb2/Iacuemo HA agmopa e pasafiacusio 3d NvPeu NsM npoussedeHuemo.

(3) Paznopedbama Ha an. 2 He ce npusidaa, Koeamo NncesoOHUMBM He Nopaxod CbeMHeHUe OMHOCHO
JIUYHOCMma Ha aemopa.”
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11.2.3. Protected works

Article 3 of the Law gives a broad description of the protected works including a non-

exhaustive list of protected works.
Protected Subject Matter

Art. 3.

(1) Any literary, artistic and scientific work resulting from creative endeavour and
expressed by any mode and in any tangible form shall be the subject matter of
copyright, such as:

1. literary works, including works of scientific and technical literature, of publicity and
computer software;

2. musical works;

3. performing arts works: dramatic or dramatico-musical works, entertainments in
dumb show, choreographic, etc.;

4. films and other audio-visual works;
5. works of fine art, including works of applied art, design and national artistic crafts;

6. (amend. - SG 25/11, in force from 25.03.2011) realised works of architecture and
implemented spatial plans;

7. photographic works and works created by a process analogous to photography;

8. (amend. - SG 25/11, in force from 25.03.2011) approved architecture projects,
approved spatial planning drafts, maps, schemes, plans and others related to
architecture, urban planning, geography, topography, museum research and any
other area of science and technology;

9. graphic design of publications;

10. (new - SG 29/06) cadastral maps and state topographical maps.

(2) Subject matter of copyright shall be also:

1. translations and adaptations of existing works and works of folklore;
2. arrangements of musical works and works of folklore;

3. periodicals, encyclopaedia, collections, anthologies, bibliographies, databases
and other similar subject matter including two or more works or products.

(3) Subject matter of copyright may also be parts of the works referred to in para 1 and
2, preliminary sketches, plans, etc.%

66 “3akpunaHu obekmu
Yn. 3.

(1) Obekm Ha asmopcKOMo NPaAso e 8CAKO NpouszsedeHue HA JUMepamypdmd, U3Kycmeomo u Haykamd,
Koemo e pesysimam Ha meopdecka deliHOCM U e U3pda3eHo No Kaks8mo u 0d e HaYyuH U 8 Kakeamo u 0d e

obekmusHa hopma, Kamo:

1. JiumepamypHu npousseaeHu,q, B8KJ/IlOYUMEJTHO npouseeaeHun HA Hay4yHama u mexHu4eckama

Jiumepamypa, Ha ny6/7uuucmu1<ama U KOMhiomspHU hpogpamu;
2. MY3UKaAJIHU npousseaeHun;
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In Article 4 of the Bulgarian Copyright Law, the exceptions to what does not consitute a
protected work are listed exhaustively:

11.3.

Exceptions
Art. 4. Shall not be considered subject matter of copyright:

1. (suppl. - SG 21/14) normative and individual acts of state government bodies, acts
of the courts of justice and official translations thereof;

2. ideas and concepts;
3. works of folklore;

4. news, facts, information and data.®”

EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

Chapter 5 of the Law sets out the limitations to the copyright by providing for the free use of
works. Free use of works means works which can be legally reproduced/used without needing
the rightholder’s permission. It can be with or without compensation for the author and “under
the condition, that the normal use of the work is not hampered and the legitimate interests of
the owner of the copyright are not impaired” (Art. 23)

67

3. CUeHUYHU npou3ssedeHUsA - OpaMAamMuyHU, My3UKAIHO-OpaMAamuyHU, NAHMOMUMUYHU, Xopeoz2pagcku u
opyau;
4. ¢unmu u Opyeu ayouo-8usyasHU Npou3eeoeHus;

5. npoussedeHus HaA U306pA3UMeENIHOMO U3KYCMBO, BK/IIOYUMEHO npou3sedeHus HA NPUsIOXHOMO
U3Kycmao, ou3alHa u HapooHUMe xyo0oxxecmeeHu 3aHasmu;

6. (usm.-/[IB, 6p.250m 2011 2., 8 cuna om 25.03.2011 2.) peanusupaHu npoussedeHuUsa Ha apxumekmypama u
NpuIoXKeHU ycmpoucmeeHU N/iaHo8e;

¢omoezpaghcku npou3geoeHUs U Npou38e0eHUSs, Cb30a0eHU NO HAYUH, aHAI02u4eH Ha (homopa@cKus;

(usm. - 1B, 6p. 25 om 2011 2., 8 cuna om 25.03.2011 2.) o0obpeHu apxumekmypHU hpoekmu, 0006peHu
npoekmu no ycmpolicmeeHO nJdHUpaHe, Kapmu, Cxemu, niaHoge u Opyeu, OMHAcAwu ce 00
apxumexkmypamd, mepumopuanHomo ycmpolicmaeo, 2eoepagusmad, monozpagusma, my3eliHomo 0eso u
KoAMo u 0a e 061acM HA HAYKamMa u mexHukama;

9. 2paguyHo opopmeHUe Ha Ne4amHo U30aHue;

10. (Hosa - []B, 6p. 29 om 2006 2.) kadacmpanHu Kapmu u 0vpXAsHU Mono2pagcku Kapmu.
(2) O6ekm Ha asmopCcKOMo NPaso ca CvUo:

1. npesodu u npepabomMKU Ha Ceiecmaysauju Npou3gedeHUs U PoKIOPHU MEop6u;

2. dpaHXumeHmMU HA My3UKAJIHU Npou38e0eHUs U Ha (hOsIKIIOpHU meopou;

3. nepuoduyHu u30aHuUsA, eHyukaoneduu, cbopHuUyU, aHmosnozuu, bubnuozpaguu, 6a3u OdHHU u Opyeu
No006HU, KOUMO 8KIOY8aM 08e UJIU Nogeye NPouU38e0eHUs Uau Mamepuau.

(3) O6ekm Ha asmopckomo npago moxe 0d 6wv0e U Yacm om npoussedeHue no an. 1 u 2, kKAKMo u
nodzomeumesiHUMe CKUUU, hiiaHose u Opyau no0o6Hu.”

“UsknoverHus
Yn. 4. He ca obekm Ha asmopckomo npago:

1. (don.-/[IB, 6p. 21 om 2014 2.) HopMamueHu U UHOUBUOYA/IHU AKMOBe HA ObPXABHU OP2aHuU 3d ynpassieHue,
akmosgeme Ha cuOUIUWAMA, KAKMO U 0uyuanHume um npesoou;

2. udeu u KoHUenuuu;
¢honknopHU meopbu;
HOBUHU, hakmu, ceedeHuUA U OaHHU.”
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Article 24 transposes many of the 20 optional limitations to the copyright set out in Directive
2001/29/EC of the European Parliament and of the Council, and provides for some limitations
that are not included in the Directive. They relate mostly to the right of reproduction but also
to the right of performance and giving access to the work without compensation for the
author. Article 25 of the Law provides for two cases of reproduction right that require
compensation for the author (set out in the table below).

Directive 2001/29/EC

Law on Copyright and Neighbouring Rights of
29 June 1993

Text

Text

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are anintegral and essential part of a technological
process and the sole purpose of which is to enable

(a) a transmission in a network between third
parties by an intermediary, or
(b) a lawful use

of a work or other subject-matter to be made, and
which  have no independent economic
significance, shall be exempted from the
reproduction right provided for in Article 2.

24(1) Without consent of the owner of the
copyright and without payment of compensation
shall be permissible:

1. (suppl. - SG 99/05, in force from 10.01.2006)
temporary reproduction of works, having
transient or incidental character, not having
independent economic significance,
constituting integral and essential part of the
technological process and with the sole
purpose to enable:

a) a transmission in a network between third
parties by an intermediary, or

b) other permitted use of a work;®

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

Art. 25. (amend. - SG 77/02, in force from
01.01.2003)

25(1) (amend. SG 99/05, in force from
10.01.2006) Without consent of the owner of the
copyright but upon payment of fair compensation
shall be admissible:

1.

reproduction with non-commercial purposes
of printed works, except note materials, on
paper or other similar carrier by reprography or
other technique, ensuring similar result;*

68

Yn. 24. (M3m. - [IB, 6p. 77 om 2002 2., 8 cuna om 01.01.2003 2.)

(1) be3 cvenacuemo Ha Hocumena Ha asmopckomo npaso u 6e33annaujaHe Ha 663H02pa)Ka€HU€ e aonycmumo:

1.

(0on. - [JB, 6p. 99 om 2005 2., 8 cuna om 10.01.2006 2.) 8peMeHHOMO 853NPOU3BEXOAHe Ha hpou3sedeHus,

dko mo uma HPEXOGEH iU UHYuoeHmeH Xxapakmep, HAMa camocmofamesiIHoO UKOHOMUYeCKO 3Ha4yeHue,
cvCcmaesiaga HedeauMa u CovlyecmeeHa 4acm om mexHu4eckua npoyec u ce npasu ¢ eOuHcmeeHama yen

da no3gosnu:

a) npeddsaHe 8 Mpexa uype3 NOCPedHUK, unlu

6) Opyz0 paspewieHo u3Noa38aHe HA NPoU3BedeHUE;

69

Yn. 25. (U3m. - [iB, 6p. 77 om 2002 2., 8 cuna om 01.01.2003 2.)

(1) (N3m. - []B, 6p. 99 om 2005 2., 8 cuna om 10.01.2006 2.) be3 cvenacuemo Ha HOCUMess Ha asMopPCKoMo NPaso,
HO npu 3anjaujaHe Ha cnpaseodIu8o KOMNEHCAYUOHHO 8b3HA2pax0eHue e 00NyCmumo:

1.

eb3npou33e>l<aaHemo C Hem»p2oB8CKa yes1 Ha omnedyamaHu npou33e6eHu,q, C U3K/llo4YeHUe HA HOMHU

mamepuanu, 8spxy xapmus usu 0py2 nodobeH Hocumesn 4pe3 penpoepagupdHe unu opyz cnocob,
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(b) in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or non-application of
technological measures referred to in Article 6
to the work or subject-matter concerned;

25(1)2. reproduction of works, regardless of the
carrier, by a natural person for personal use
unless done with commercial purposes.

(2) The provision of para 1, item 2 shall not refer to
computer software and architectural works. For
the computer software shall be applied the
provisions of Art. 70 and 71.7°

—
a)
—

in respect of specific acts of reproduction made
by publicly accessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage;

24(1)9. (amend. - SG 99/05, in force from
10.01.2006) reproduction of already published
works by publicly accessible libraries,
educational or other learning establishments,
museums and archive institutions, with
educational purposes or with the purpose of
preservation of the works, unless serving for
commercial purposes;”’

S

in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted,;

24(1)12. temporary recording of work by radio-
and television organisations, to which the
author has granted the right to use the work,
carried out by their own technical devices and
for the needs of their own programmes within
the margins of the granted authorization;
records of important documentary value can
be preserved in official archive;”?

e

in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial
purposes, such as hospitals or prisons, on
condition that the rightholders receive fair
compensation.

5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the

24(1)3. use of parts of published works or of not big
number of works in other works in amount,

ocuzypsgauw, nodobeH pesynmam;

70 2. 6'b3npOU38€)KaGH€mO Ha npou33e6eHu,<v, He3asUCUMO 8bpXy KOKb®8 HOcumers, om ¢U3UH€CKO Jiuye 3d Heeoeo
JIUYHO U3Nn0J/138AdHe, npu ycjiosue Ye He ce U3svpuwsd C mep2o8cKa yers.

(2) Pasnopedbama Ha an. 1, m. 2 He ce omHAca 00 KOMNIOMBPHUME NPO2PAMU U apxumexkmypHume
npouseedeHus. 3a KoMnIOMBPHUME NPoPAMU Ce NpusIdzam pasnopedbume Ha un. 70 u 71.

7 9. (uam. - []B, 6p. 99 om 2005 2., 8 cuna om 10.01.2006 2.) 83npou3zsex0aHemMo HA eeye NybOIUKY8AHU
npoussedeHus om obwo0ocmanHuU bubnuomeku, y4yebHU unu Opyau 0bpazosamesiHu 3asedeHus, Myseu u
apXusHU ydYpexo0eHus, C y4ebHa yen unu ¢ yes CoXpaHsaeaHe Ha npoussedeHuemo, ko moed He C/lyXu 3d

mvp20OBCKU yesnu;

72 12. 8peMeHHOMO 3anuceaHe HaA npousgedeHue om paduo- U Mee8u3UOHHU Op2adHU3auyuu, HA Koumo
asmopsm e omcmwsnui nNpasomo 0d U3N0/a38amM nNpou3sedeHuemo, oCbUEeCMmBeHO CbC Cob6CmeeHu
mexHuYecku cpedcmea u 3a Hyxoume Ha cobcmeeHUume UM npeddsaHus 8 pamkKume HA NOJy4eHOmo
paspeweHue; 3anucu, KOUmMo uMam 8dXHA OOKyMeHMasHa cmoulHocm, mMozam 0a 6s0am CuxpdHeHU 8

ouyuaneH apxus;
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source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

necessary for analysis, commentary or other
kind of scientific research; such use shall be
permissible only for scientific and educational
purposes, indicating the source and the name
of the author, unless impossible;”

=

uses, for the benefit of people with a disability,
which are directly related to the disability and
of a non-commercial nature, to the extent
required by the specific disability;

24(1)10 part. reproduction of works with Braille
script or other analogous method already
made available to the public, unless done for
profit purposes;”

~

reproduction by the press, communication to
the public or making available of published
articles on current economic, political or
religious topics or of broadcast works or other
subject-matter of the same character, in cases
where such use is not expressly reserved, and
as long as the source, including the author's
name, is indicated, or use of works or other
subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

24(1)5 part. (amend. - SG 99/05, in force from
10.01.2006) reproduction by the mass media of
articles on current economic, political and
religious topics already made available to the
public unless such use has been explicitly
forbidden, indicating the source and the name
of the author, unless impossible;”

(d) quotations for purposes such as criticism or
review, provided that they relate to a work or
other subject-matter which has already been
lawfully made available to the public, that,
unless this turns out to be impossible, the
source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required by
the specific purpose;

24(1)2. use of quotations from works of other
persons already made available to the public at
criticism or overview, pointing out the source
and the name of the author, unless impossible;
the quotation must comply with the usual
practice and to be in amount, justified by the
purpose;’s

73

74

75

76

3. u3noszeaHemo Ha 4acmu om ny6suUKy8aHu npoussedeHus UU Ha HezonAam 6poli npou3sedeHus 8 Opyau
npou3sedeHus 8 obeM, HeobxoOum 3a aHA/IU3, KOMeHMdp unu Opy2 8u0 HAYy4YHO U3C/ied8aHe; MAKo8a
u3nos138aHe e 00NYCMUMO CAMO 34 HAy4YyHU U 06pazosamesiHU yesau Npu NoCco48aHe HA U3MOYHUKA U UMemo
Ha asmopd, 0c8eH ako mMosd e He8b3MOXHO;

10. 8v3npou3zsex0dHemMo HA eede pasenaceHu npoussedeHus nocpedcmeom bpailnoe wpupm unu opye
aHanozu4eH Memod, dKo Moed He ce U38spuwied ¢ yes ne4anbad;

5. (usm. - IB, 6p. 99 om 2005 2., 8 cuna om 10.01.2006 2.) 8b3npou3sexoaHemo om cpedcmseama 3d Mdcoso
0ceedoMABAHe HA 8eye paszidceHu cmamuu No akmyasaHUu UKOHOMUYeCKU, NOJIUMuUYecKu WU pesu2uo3Hu
memu, 8 c/lyyali 4e maxkoea u3nos3eaHe He e 6usIo U3pUYHO 3abpaHeHo, NPU NOCOY8AHE HA U3MOYHUKA U
UMemo Ha asmopd, 0C8eH KO MO8a € He8b3MOXHO;

2. U3No/138aHEMO HA YUMAamu om geue pas2iaceHu NPou3eedeHUs Ha Opyau IUYA NPU KpUMUKA usiu 0630p npu
noco4saHe HAa U3MOYHUKA U UMemMo HA asmopd, 0C8eH aKO Mosd e He8b3MOXHO; UumupaHemo mpsbea 0a
Ccvomeemcmea Ha obu4aliHama npakmuka u 0a e 8 o6em, onpagodaH om yeama;
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(e) use for the purposes of public security or to
ensure the proper performance or reporting of
administrative, parliamentary or judicial
proceedings;

24(1)13. use of works for the purposes of the
national security, in the court- or administrative
procedures or in the parliamentary practice;””

(f) use of political speeches as well as extracts of | 24(1)4. use as current information in periodicals
public lectures or similar works or subject- and the other mass media of speeches, reports,
matter to the extent justified by the preaches, etc. and parts thereof, presented at
informatory purpose and provided that the public meetings, as well as pleading,
source, including the author's name, is pronounced at court procedures, indicating
indicated, except where this turns out to be the source and the name of the author, unless
impossible; impossible;”®

(9) use during religious celebrations or official | 24(1)14. use of works during religious ceremonies
celebrations organised by a public authority; or at official ceremonies, organised by the

public authorities;”®

(h) use of works, such as works of architecture or | 24(1)7. use of works, permanently exhibited at

sculpture, made to be located permanently in
public places;

streets, squares and other public places
without mechanical contact copying, as well as
wireless broadcasting or transmitting by cable

or other technical device, if done with
informatory or other  non-commercial
purpose;®°

incidental inclusion of a work or other subject-
matter in other material;

use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

use for the purpose of caricature, parody or
pastiche;

use in connection with the demonstration or
repair of equipment;

()

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

24(1)15. (amend. - SG 25/11, in force from
25.03.2011, amend. — SG 28/18, in force from
29.03.2018) use of a building, which is work of
architecture, or of a plan of such building for

77

aOMUHucmpamusHo npoussoacmso usiu e napsiame
78

oceedomMAsaHe HA pe4u, om4yemu, nponoseau u apyzu unu Ha 4yacmu om msAx, npou3HeceHu Ha ny6/7uqHu

13. u3non3gaHemo Ha npou33e6eHu,<1 3a uenume HA HaAyuoHanHama cueypHocm, 8 cv0ebHO unu

HmapHama npakmukda,

4. usnonssaHemo Kamo meKyuwa UHdJOpMaL(Uﬂ 8 nepuoauwHu,q ne4yam u apyzume cpeacmsa 3d macoeo

C'b6pGHUﬂ, KAKkmo u Ha nneaoapuu, npou3HeceHu e Ccv0ebHU npoyecu, npu noco4saHe Ha U3MO4YHUKa u umemo

Hd asemopd, 0C8eH dKo moed e He8b3MOXKHO;
79

opeaHusupaHu om ny6nuqHama esacm;
80

14. usnon3saHemo Ha npou38e6eHun no epeme Ha pesiueuo3HuU yepeMoHuu uau Ha Od)UUUGHHU yepemoHuu,

7. U3noa138aHemMo HA Npou3sedeHUs, NOCMOAHHO U3/I0XeHU HA y/Iuyu, niowaou u opyau obujecmseeHu mecmad,

6e3 MexaHUYHO KOHMAKMHO KONupdHe, KAKMOo U U3/Tb48aHemo um no 6e3xudeH nem unu hpedagaHemo um
upe3 kaben unu Opye0 MexHUYeCcKO CpedCcmeo, ako mosed ce U38vpWed C UHGOPMAUUOHHA uiu Opyed

Hemvp208CKa yesi;
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the purpose of its reconstruction, carried out
following coordination with the respective
collective management organization.®’

(n) use by communication or making available, for
the purpose of research or private study, to
individual members of the public by dedicated
terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

24(1)11. granting access to individuals to works,
located in collections of the organisations
referred to in item 9, under the condition, that
it is done with scientific purposes and has no
commercial character;®?

S

use in certain other cases of minor importance
where exceptions or limitations already exist
under national law, provided that they only
concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

5(4): Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised
act of reproduction.

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

Directive 2012/28 Law on Copyright and Neighbouring Rights of
29 June 1993
Text Text

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations

71g(1): Organizations under Art. 71b, par. 1 may
without the consent of the holder of a copyright or
related right and without payment of a fee, use an
orphan work or sound record available in their
funds, by:

81 15. (u3m. - []B, 6p. 25 0m 2011 2., 8 cuna om 25.03.2011 2., uam. - []B, 6p. 28 om 2018 2., 8 cuna om 29.03.2018 2.)
U3Nn0/138aHEMO HA C2padd, KOSMO e npou3eedeHuUe Ha dpXumeKmypama, usiu Ha NJIaH Ha Makased c2paoa c yesn
peKoHCMpyKyuama U, u3espuweHo c/1ed Cv1dcy8aHe CbC CbOMBEMHAMA OpedHU3AUUA 3d KOJIEKMUBHO

ynpaeJsieHue Ha npasa.

82 11. npedocmassaHemo Ha 0ocmasn HA gu3auydecku uyd 0o npoussedeHus, HAMUPAUU ce 8 Koslekyuume Ha
0p2aHU3ayuU NO CMUCB/A HA M. 9, NPU YC08Ue Ye Ce U38bpLUBd 3d HAYYHU YesTu U HAMA Mbp208CKU Xapakmep;
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referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

1. providing access thereto subject to compliance
with the provision of Art. 18, par. 2, item 10
[communication by wireless means or cable, by
making the work available to the public in such
a way that members of the public may access it
from a place and at a time individually chosen
by them];

2. copy it in order to digitalize, make it available,
index, listin a catalogue, preserve or restore it.%

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the reservation of, the restoration of, and
the provision of cultural and educational access to,
works and phonograms contained in their
collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

71g(2): Organizations under Art. 71b, par. 1 may
use an orphan work or sound record in compliance
with par. 1 only in view of achievement of
objectives related to their public purpose of use, in
particular to preservation, restoration and
provision of access for cultural and educational
purposes to works and sound records available in
their funds. These organizations may collect for
this use fees, however as far as this is relevant in
order to cover the cost of digitalization of the
orphan works and sound records and of provision
of public access thereto.?

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

71g(3): Organizations under Art. 71b, par. 1 shall
be obliged to provide for every use of orphan
works and sound records indication of the names
of authors and of other right holders, which are
identified.®

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the

71g(4): The provisions of this Section do not affect
the right of the organizations under Art. 71b, par. 1

83 Yn. 71x. (Hos - [1B, 6p. 140om 2015 2.)

(1) OpeaHuzayuume no 4. 716, an. 1 mozam 6e3 cvesiacuemo Ha HOCUMesIA Ha aBMOPCKOMO NpAso UiuU Ha
CPOOHO HA He20 NPAgo U 6e3 3aniaujaHe Ha 8v3HA2PaX0eHuUe 0d U3Nos38dm OCUpPOMSIo hpouseedeHue uu
38yK03ANUC, HAMUPAWU Ce 8 mexHUmMe (poH008e, Kamo:

1. npedocmasam docmwn 00 He20 no peda Ha yn. 18, an. 2, m. 10;

2. 20 8B3npou3ssex0am ¢ yen 0a 20 Yugpposusupam, Hanpassm 00CMsNHO, UHOeKCcUpam, kamasnoausupam,

CBoXpAHAM u/iu 863CmMaHo8am.

84 (2) Opeanuzayuume no 4. 716, an. 1 moeam 0a U3nosi38am OCUPOMSAIO hpou3sedeHue U 38yKO3Aanuc 8
cvomeemcmaue ¢ an. 1 camo ¢ oesied hocmueaHemo HA Uenu, C8bP3dHU C MAXHOMO 06WecmaeHo
npedHasHayeHue, 8 4ACMHOCM CbC 3aNA38dHEMO, 8b3CMAHOBIBAHEMO U Ocu2ypseaHemo Ha 0ocman 3a
KynmypHU u obpasosamesiHu yesu 00 npou3se0eHUAMA U 38yKosdnucume, CeObpXawju ce 8 mexHume
¢hoHOo8e. Te3u opeaHuzayuu mozam 0a cebupam npu Mosd u3nos38aHe Makcu, HoO cCamo OOKOIKOMO Mo8d e
Heobxoo0umo, 3a 0a Mo2am 0d NOKpuaAm pdasxooume cu no yugposusupaHemo HA ocupomenume
npousgedeHus U 38yK03aNUCU U No ocuzypAasaHemo Ha nybauyeH 0ocmasn 00 msx.

85 (3) OpeaHuzayuume no usn. 716, an. 1 ca 0mexHU 0a ocuypam npu 8CAKAKEO U3NOJI38dHe HA OCUpomenu
npou3eedeHus U 38yKO3anuCu NOCOY8AHE HA UMEHAMA Ha asmopume U Ha dpyeume NPAasoHOCUMeJIU, Koumo

€a udeHMuGUYUpPAaHu.
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pursuit of their public-interest missions, | to conclude contracts within the scope of their

particularly in respect of public-private partnership
agreements.

activity, related to the fulfillment of their public
purpose of use.

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the
organisation which uses the orphan work in
question is established.

71g(5): Bearers of rights having terminated the
status of an orphan work or of another object of a
copyright or of another related right, shall have the
right to get a fair fee for use which has taken place
according to par. 1 by organizations under Art.
71b, par. 1, with a main office in the Republic of
Bulgaria. The fees under sentence one shall be
payable for uses, which have taken place within
the 5-year period, preceding the termination of the
status of an orphan work or another object of a
copyright or another related right.?’

[back to cover page]

86 (4) Paznopedbume Ha mo3u paszoen He 3acseam Npagomo Ha opedaHusdayuume no 4. 716, an. 1 0a ckimo4eam
002080pu 8 pamkume HaA ceoama OeliHOCM, C8BP3AHU C U3NBIHEHUEMO HA O06WecmeeHoOmo UM
npeodHasHayeHue.

87 (5) Hocumenu Ha npaea, Koumo ca npekpamusiu CMamyma Ha 0CUpOMsJIo NpouseedeHue uu 0py2 06ekm Ha

asmopcKo Wiu CPOOHO HA Hez0 Npdeo, umam npaso 0d noJsay4am cnpaseodaugo B8v3HA2pAXOeHue 3a
U3nos38aHe, U3BbPUWEHO Cv2/IACHO an. 1 om opeaHusayuu no 4a. 716, an. 1, koumo umam cedanuuje 8
Peny6nuka beneapus. Be3aHazpaxxdeHusma no uspeveHue nupeo ca 0v/KUMU 3d U3NO/I38AHUSA, OCbLyeCmeeHu
8 5-200uwHuUA nepuod, npedxoxdawy npekpamasaHemo cmamyma Ha ocupomsAso npousgedeHue unu opye

obekm Ha asmopcko uiu C,DOOHO Ha He20 npaeo.
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lll. CZECH REPUBLIC

lll.1. APPLICABLE NATIONAL LEGAL FRAMEWORK?2

.1.1. Charter of Fundamental Rights and Freedoms

The Czech Charter of Fundamental Rights and Freedoms®  in its consolidated version does
contain specific provisions concerning the protection of intellectual property. Articles 15 and
34 of that Charter guarantee the rights to freedom of scientific research and freedom of artistic
expression, the intellectual property rights and the right to access to cultural heritage.

Article 15
(2) Freedom of scientific research and of the arts is guaranteed. °'
Article 34

(1) The rights to the results of creative intellectual activity are protected by law.*

.1.2. Copyright Law

The protection of copyright in the Czech Republic is governed by the Act No 121/2000 Coll.** **
on Copyright and Rights Related to Copyright and on Amendment to Certain Acts (the
Copyright Act), as amended.

The Copyright Act is divided into 8 parts and constitutes a comprehensive legal instrument
covering all aspects of copyright, including provisions concerning i.a. the copyright protection
of literary work expressed by speech or in writing, musical work, dramatic work, choreographic
work, pantomimic work and computer programs, as well as legal concept of protected work in
the course arising out of contract and in the course of employment, and collective rights
management.

88 The provisions of Czech national law are not protected by copyright as set out in Article 3(a) of the Copyright
Act.
Article 3(a):
,Copyright protection shall not apply to:
a) an official work, such as a legal regulation, decision, public charter, publicly accessible register and collection
of its documents, and also any official draft of an official work and other preparatory official documentation
including the official translation of such work, Chamber of Deputies and Senate publications, a memorial

chronicle of a municipality (municipal chronicles), a state symbol and symbol of a municipality, and any other
such works where there is public interest in their exclusion from copyright protection.”

89 Listina zakladnich préav a svobod (Ustavni zakon ¢. 2/1993 Sb.)

% Translation available on the official website of the Czech Chamber of Deputies (PS CR)
http://www.psp.cz/en/docs/laws/listina.html.

g Article 15 (2):,,Svoboda védeckého bdddni a umélecké tvorby je zarucena.”

92 Article 34 (1):,,Prdva k vysledkdm tvirci dusevni ¢innosti jsou chrdnéna zdkonem.”

93 Autorsky zakon (Zakon ¢. 121/2000 Sb.)

94 English translation of the consolidated version of Act No. 121/2000 on Copyright and Rights Related to

Copyright and on Amendment to Certain Acts (the Copyright Act), as amended by Act No. 81/2005, Act No.
61/2006 and Act No. 216/2006 is available on the official website of Ministry of culture of the Czech Republic:
http://www.mkcr.cz/assets/autorske-pravo/vnitrostatni-pravni-predpisy/AZ 2006 -

pln _zn n v anglick m jazyce.doc.

The translation published at the official website of Ministry of culture of the Czech Republic does not include
the amendments to the original act after 2006. Those amendments are however included in this publication
and are subsequently adapted for the purposes of this study.
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According to Article 1 of the Copyright Act, that Act transposes the following Union legislative
acts:

a)  Council Directive 93/83/EEC;

b) Directive 96/9/EC of the European Parliament and of the Council;

c) Directive 2001/29/EC of the European Parliament and of the Council;
Directive 2001/84/EC of the European Parliament and of the Council;
Directive 2004/48/EC of the European Parliament and of the Council;
f) Directive 2006/115/EC of the European Parliament and of the Council;
g) Directive 2006/116/EC of the European Parliament and of the Council;
h) Directive 2009/24/EC of the European Parliament and of the Council;
i) Directive 2011/77/EU of the European Parliament and of the Council;
j) Directive 2012/28/EU of the European Parliament and of the Council;
k) Directive 2014/26/EU of the European Parliament and of the Council.

lll.2. COPYRIGHT

L.2.1. Definition and content
While the Copyright Act does not contain a definition of copyright as such, it describes the
content of the protection granted.
The Copyright Act defines the subject of the copyright as follows:
Article 2

(1) The subject matter of copyright shall be a literary work or any other work of art or
a scientific work, which is a unique outcome of the creative activity of the author and
is expressed in any objectively perceivable manner including electronic form,
permanent or temporary, irrespective of its scope, purpose or significance.”

Copyrightin the Czech Republic shall include exclusive moral rights (Article 11 of the Copyright
Act) and exclusive economic rights (Article 12 et seq. of the Copyright Act).

.2.1.1 Moral rights

The author’s moral rights (,0sobnostni prava“) are described in Article 11 of the Copyright Act
as the right to authorship to the work, right to decide about making his/her work public, right
to be indicated as author and to decide on a manner of such indication, as well as the right to
inviolability of the work.

Moral Rights
Article 11
(1) The author shall have the right to decide about making his work public.

(2) The author shall have the right to claim authorship, including the right to decide
whether and in what way his authorship is to be indicated when his work is made

9 Article 2 (1):,,Pfedmétem prdva autorského je dilo literdrni a jiné dilo umélecké a dilo védecké, které je jedinecnym
vysledkem tvirci c¢innosti autora a je vyjddreno v jakékoli objektivné vnimatelné podobé vietné podoby
elektronické, trvale nebo docasné, bez ohledu na jeho rozsah, ucel nebo vyznam.”
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public and further used, provided that the indication of authorship is normal in
such use.

(3) The author shall have the right to the inviolability of his work, in particular, the right

to grant consent to any alteration of, or other intervention in his work, unless
otherwise stipulated herein. Where the work is used by any other person, such use
may not be executed in a way that detracts from the value of the work. The author
shall have the right of supervision over such other person’s compliance with this
obligation (author’s supervision), unless the nature of the work or its use implies
otherwise, or unless it is not possible to fairly require the user to enable the author
to exercise his right to supervision.

(4) The author may not waive his moral rights; these rights are non-transferable and

shall become extinct on the death of the author. This shall be without prejudice to
the provision of Paragraph (5) below.

(5) After the death of the author no one may arrogate authorship of the work. The

n.2.1.2
The author’s economic rights (,majetkova prava”) are described in general terms in Article 12
et seq. of the Copyright Act (these rights in general terms are described in Articles 12, 26 and

27).

work may only be used in a way which shall not detract from its value. Unless the
work is an anonymous work, the name of the author must be indicated, provided
that such shall be a normal practice. Protection may be claimed even if the
protection of the copyright-related economic rights expired by any of the author’s
kin, legal persons associating authors or the relevant collective rights manager.*

Economic rights

Economic Rights
Article 12
Right to Use the Work

(1) The author shall have the right to use his work in its initial form or in a form adapted

by another person or otherwise modified, whether separately or in a collection or
connection with any other work or elements, and to grant authorisation on a

9

Article 11

,Osobnostni prdva

(1)
2)

3)

4)

(5

Autor md prdvo rozhodnout o zverejnéni svého dila.

Autor md prdvo osobovat si autorstvi, véetné prdva rozhodnout, zda a jakym zptisobem md byt jeho autorstvi
uvedeno pfi zverejnéni a dalsim uZziti jeho dila, je-li uvedeni autorstvi pfi takovém uziti obvyklé.

Autor md prdvo na nedotknutelnost svého dila, zejména prdvo udélit svoleni k jakékoli zméné nebo jinému
zdsahu do svého dila, nestanovi-li tento zdkon jinak. Je-li dilo uZivdno jinou osobou, nesmi se tak dit
zplsobem sniZujicim hodnotu dila. Autor md prdvo na dohled nad pinénim této povinnosti jinou osobou
(autorsky dohled), nevyplyvd-li z povahy dila nebo jeho uZiti jinak, anebo nelze-li po uzivateli spravedlivé
poZadovat, aby autorovi vykon prdva na autorsky dohled umoznil.

Osobnostnich prdv se autor nemiiZe vzddt; tato prdva jsou nepfevoditelnd a smrti autora zanikaji.
Ustanoveni odstavce 5 tim neni dotceno.

Po smrti autora si nikdo nesmi osobovat jeho autorstvi k dilu. Dilo smi byt uZito jen zplisobem nesnizujicim
hodnotu dila. Je-li to obvyklé a nejde-li o dilo anonymni, musi byt pri jeho uziti uveden autor. Ochrany se muze
domdhat i po zdniku majetkovych prdv osoba autorovi blizkd, prdvnickd osoba sdruZujici autory nebo
pfislusny kolektivni sprdvce.”
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contractual basis to any other person to exercise that right; the other person may
use the work without such authorisation only in the cases stipulated herein.

(2) This right of the author shall not extinct with the granting of the authorisation
under Paragraph (1) above; the author only has, within the scope arising out of the
contract, to suffer another person’s intervention in his right to use the work.

(3) The author shall have the right to demand of the owner of the object through which
the work is expressed to make such an object available to him where this is
necessary for the exercise of copyright in accordance with this Act. This right may
not be applied contrary to the legitimate interests of the owner; the owner shall not
be obliged to render such an object to the author; the owner shall be obliged,
however, to make a photograph or any other reproduction of the work at the
request and expenses of the author and hand it over to the author.

(4) The right to use a work shall mean in particular:
a) Theright to reproduce a work (Article 13),
b) Theright to distribute an original or a copy of the work (Article 14),
¢) Theright to rent an original or a copy of the work (Article 15),
d) Theright to lend an original or a copy of the work (Article 16),
e) Theright to exhibit an original or a copy of the work (Article 17),

f) The right to communicate the work to the public (Article 18), including, but not
limited to:

1. The right to perform the work live or from a fixation, and the right of
transmitting the performance of the work (Articles 19 and 20),

2. Theright to broadcast the work (Article 21),
3. Theright to retransmit of the broadcast of the work (Article 22),
4. The right of performing the broadcast of the work (Article 23).””

o7 Article 12
~Majetkovd prdva
Pododdil 1
Prdva dilo uzit
(1) Autor md prdvo své dilo uzit v pvodni nebo jinym zpracované ¢i jinak zménéné podobé, samostatné nebo v
souboru anebo ve spojeni s jinym dilem ¢i prvky a udélit jiné osobé smlouvou oprdvnéni k vykonu tohoto

prdva; jind osoba muZe dilo uzit bez udéleni takového oprdvnéni pouze v pripadech stanovenych timto
zdkonem.

(2) Poskytnutim oprdvnéni podle odstavce 1 prdvo autorovi nezanikd; autorovi vznikd pouze povinnost strpét
zdsah do prdva dilo uZit jinou osobou v rozsahu vyplyvajicim ze smlouvy.

(3) Autor md prdvo poZadovat na viastniku véci, jejimz prostfednictvim je dilo vyjddreno, aby mu ji zpristupnil,
pokud je toho tfeba k vykonu prdv autorskych podle tohoto zdkona. Toto prdvo nelze uplatnit v rozporu s
oprdvnénymi zdjmy vlastnika; vlastnik neni povinen autorovi takovou véc vydat, je vsak povinen na Zddost a
ndklady autora zhotovit fotografii nebo jinou rozmnoZeninu dila a odevzdat ji autorovi.

(4) Prdvem dilo uzit je zejména
a) prdvo na rozmnoZovdnidila (§ 13),

b) prdvo na rozsifovdni origindlu nebo rozmnoZeniny dila (§ 14),
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Common Provisions for Economic Rights
Article 26

(1) Economic rights may not be waived by the author; such rights are not transferable
and are not subject to the execution of a decision; this provision shall not apply to
claims arising from such economic rights.

(2) Economic rights are inheritable. Where the economic rights to the work are
inherited by more than one heir, their mutual relations to the work shall be
governed, mutatis mutandis, by Article 8 (3) and (4). If such economic rights are
inherited by the State or the economic rights escheat to the State, then such rights
shall be exercised by the State Fund of Culture of the Czech Republic in its own
name, and, in the case of audiovisual works or audiovisually applied works by the
State Fund of the Czech Republic for Support and Development of Czech
Cinematography. The incomes of the State from the exercise of the economic
rights, as exercised by the mentioned state funds, shall be treated as the revenue of
those state funds. State funds as referred to in third sentence shall maintain a list
containing the names of the authors " economics rights inherited by them or the
economics rights escheat to them, they shall update the list annually and by 31
January following the calendar year in question at the latest publish that list on its
website.

(3) In the event of termination of the legal existence of a legal person that inherited the
economic rights to a work, and there is no successor in title, such rights shall
escheat to the State. Provisions of Paragraph 2, second and third sentence, shall
apply mutatis mutandis.

(4) The provisions of this Act concerning the author shall also apply to his heirs, or to
the state, if the inheritance escheats to it according to Paragraphs 2 and 3, unless
nature of such provisions indicates otherwise.*®

98

¢) prdvo na prondjem origindlu nebo rozmnoZeniny dila (§ 15),
d) prdvo na pijcovdni origindlu nebo rozmnoZeniny dila (§ 16),
e) prdvo na vystavovdni origindlu nebo rozmnoZeniny dila (§ 17),
) prdvo na sdélovadni dila verejnosti (§ 18), zejména
1. prdvo na provozovdni dila Zivé nebo ze zdznamu a prdvo na prenos provozovdni dila (§ 19 a 20),
2. prdvo na vysildni dila rozhlasem ci televizi (§ 21),
3. prdvo na prenos rozhlasového ¢i televizniho vysildni dila (§ 22),
4. prdvo na provozovdni rozhlasového ci televizniho vysildni dila (§ 23).”
Article 26
,0ddil 4
Spolecnd ustanoveni pro majetkovd prdva

(1) Majetkovych prdv se autor nemuZe vzddt; tato prdva jsou nepievoditelnd a nelze je postihnout vykonem
rozhodnuti; to neplati pro pohleddvky z takovych majetkovych prdv vzniklé.

(2) Majetkovd prdva jsou predmétem dédictvi. Zdédi-li majetkovd prdva k dilu vice dédicd, pouZzije se na jejich
vzdjemné vztahy k dilu ustanoveni § 8 odst. 3 a 4 obdobné. Zdédi-li takto majetkovd prdva stdt nebo stdtu
majetkovd prdva pfipadnou, vykondvd je svym jménem Stdtni fond kultury Ceské republiky, a pokud jde o
dila audiovizudlni a dila audiovizudiné uzitd, Statni fond kinematografie. Prijmy z vykonu majetkovych prdv
stdtu vykondvanych témito stdtnimi fondy jsou prijmy téchto stdatnich fondd. Stdtni fondy uvedené ve vété
treti vedou jmenny seznam autord, jejichz majetkovd prdva stdt zdédil nebo mu pripadla, aktualizuji jej za
kazdy kalenddrni rok a do 31. ledna ndsledujiciho kalenddrniho roku jej uverejriuji na svych internetovych
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Duration of Economic Rights
Article 27

(1) Unless stipulated otherwise, economic rights shall run for the life of the author and
70 years after his death.

(2) If a work has been created as the work of joint authors, the period of duration of
economic rights shall be calculated from the death of the last surviving author.

(3) Economic rights to an anonymous and pseudonymous work shall run for 70 years
from the time when the work was lawfully made public. Where the real name of the
author of the anonymous or pseudonymous work is commonly known, or if the
author declares his identity in public [Article 7 (2)] during the course of the term
pursuant to the first sentence, the duration of economic rights to such work shall
be governed by Paragraph (1), and in the case of joint authors also by Paragraph
(2). Provisions of this Paragraph shall also apply to a collective work (Article 59),
except in cases where the authors who created such a work are indicated as
authors with the work or on the work when it is made accessible to the public; in
such cases the duration of the economic rights in respect of a collective work is
governed by the provisions of Paragraph (1) or (2) above.

(4) In the case of awork where the death of the author is not decisive for the calculation
of the period of duration of economic rights, and where the work has not been
made public within 70 years from its creation, the economic rights shall expire at
the end of this period.

(5) The period of duration of economic rights to an audiovisual work shall be
calculated from the death of the last surviving of the following persons: the
director, author of screenplay, author of the dialogues and composer of the music
specifically created for use in the audiovisual work.

(6) The period of duration of economic rights to a musical work with a literary work,
which were originally created in order to be merged, even though it does not
concern the joint authors (Article 8), shall end 70 years from the death of the last
surviving of the following persons: the author of the literary work and author of the
musical work. Provisions of previous sentence shall apply mutatis mutandis for
musical-dramatical work.

(7) If the publication of a work is decisive for the start of the period of duration of
economic rights, and the work is being published over a certain period of time in
volumes, parts, instalments, issues or episodes, the period of duration of the
economic rights shall run for each such item of the work separately.

(8) The period of duration of economic rights shall be calculated always from the first
day of the year following the year in which the event decisive for its calculation
occurred.

strdnkdch.

(3) Zanikne-li prdvnickd osoba, kterd zdédila majetkovd prdva k dilu, bez prdvniho ndstupce, pfipadaji tato
majetkovd prdva stdtu. Ustanoveni odstavce 2 véty druhé a treti plati obdobné.

(4) Ustanoveni tohoto zdkona o autorovi plati, pokud nevyplyvd z jejich povahy jinak, i pro jeho dédice,
popripadé pro stdt, pripadne-li mu dédictvi podle odstavcti 2 a 3.”
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(9) Provisions of paragraphs (1) to (8) shall apply mutatis mutandis for determination
of the period of duration of economic rights to an orphan work; paragraph (3) shall
apply mutatis mutandis for a work for which no author is identified.”

1.2.2. Author

A definition of “author” is provided for in Article 5 of the Copyright Act while Article 6 of that
Act establishes a presumption of authorship.

Authorship

Article 5

Author

(1) Author is the natural person who created the work.'”
Article 6

Legal Presumption of Authorship

Author shall be the natural person whose real name is indicated in a usual manner on
the work or is indicated with the work in the register administrated by the relevant
collective rights manager, unless proven otherwise; this shall not apply in cases where

929
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Article 27

,0ddil 5

Trvdni majetkovych prdav

(1) Majetkovd prdva trvaji, pokud neni ddle stanoveno jinak, po dobu autorova Zivota a 70 let po jeho smrti.

(2) Bylo-li dilo vytvoreno jako dilo spoluautord, pocitd se doba trvdni majetkovych prdv od smrti spoluautora,
ktery ostatni preZil.

(3) Majetkovd prdva k dilu anonymnimu a pseudonymnimu trvaji 70 let od oprdvnéného zverejnéni dila. Je-li
pravé jméno autora dila anonymniho nebo pseudonymniho obecné zndmo nebo se autor takového dila
verejné prohldsi (§ 7 odst. 2) v pribéhu doby podle véty prvé, fidi se trvdni majetkovych prdv k takovému dilu
podle odstavce 1, a jde-li o dilo spoluautord, i podle odstavce 2. Ustanoveni tohoto odstavce se pouzije i na
kolektivni dilo (§ 59), s vyjimkou pripadu, kdy autofi, ktefi dilo jako takové vytvorili, jsou u dila nebo na dile pri
jeho zpristupnéni verejnosti jako autofi oznaceni; v takovych pripadech se trvdni majetkovych prdv ke
kolektivnimu dilu fidi ustanovenim odstavce 1 nebo 2.

(4) U dila, u néhoz neni pro pocitdni doby trvdni majetkovych prdv rozhodnd smrt autora a které nebylo
zverejnéno béhem 70 let od jeho vytvoreni, majetkovd prdva uplynutim této doby zanikaji.

(5) Doba trvdni majetkovych prdv k dilu audiovizudinimu se pocitd od smrti posledni preZivsi z ndsledujicich
osob: rezisér, autor scéndre, autor dialogli a skladatel hudby zvldst vytvorené pro uZziti v audiovizudinim dile.

(6) Doba trvdni majetkovych prdv k hudebnimu dilu s textem, byla-li obé dila vytvorena pro tcely uZiti ve spojent,
konci, i kdyZ nejde o dilo spoluautord (§ 8), 70 let od smrti posledni prezZivsi z ndsledujicich osob: autor textu a
autor hudebniho dila. Pro dilo hudebné dramatické se pouZije véta prvni obdobné.

(7) Je-li pro pocitdni doby trvdni majetkovych prdv rozhodné zverejnéni dila a dilo se zvefejriuje po urcitou dobu
ve svazcich, dilech, na pokracovdni nebo v faddch, pocitd se doba trvdni majetkovych prdv pro kaZdou
takovou &dst dila samostatné.

(8) Doba trvdni majetkovych prdv se pocitd vZdy od prvého dne roku ndsledujiciho po roce, v némz doslo k
uddlosti rozhodné pro jeji pocitdni.

(9) Pro urceni doby trvdni majetkovych prdv k osifelému dilu se pouziji ustanoveni odstavci 1 az 8 obdobné; pro
dilo, jehoZ autor neni urcen, se pouZzije odstavec 3 obdobné.”

Article 5
LJAutorstvi
Autor

(1) Autorem je fyzickd osoba, kterd dilo vytvorila.
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such information is in conflict with other information so indicated. This provision shall
also apply if such a name is a pseudonym, provided that the pseudonym used by the
author evokes no doubt as to the author’s identity.'”’

1.2.3. Protected works and exceptions to copyright protection

The Copyright Act does provide in Article 2 for a definition of “work” which is subject to the
protection (paragraph 1) as well as the definitions of such works (paragraphs 2 to 6). Works that
are not protected under the Copyright Act are expressly listed in Article 3 of that Act.

Subject Matter of Copyright
Article 2
Author's work

(1) The subject matter of copyright shall be a literary work or any other work of art or
a scientific work, which is a unique outcome of the creative activity of the author
and is expressed in any objectively perceivable manner including electronic form,
permanent or temporary, irrespective of its scope, purpose or significance
(hereinafter referred to as “work”). A work shall be, without limitation, a literary
work expressed by speech or in writing, a musical work, a dramatic work or
musical-dramatical work, a choreographic work and pantomimic work, a
photographic work and a work produced by a process similar to photography, an
audiovisual work such as a cinematographic work, a work of fine arts such as a
painting, graphic or sculptural work, an work of architecture including an urban
design work, a work of applied art, and a cartographic work.

(2) A computer program, photography and a work expressed by the method similar to
photography shall also be considered a work if it is original in the sense that it is the
author’s own intellectual creation. A database which by the way of the selection or
arrangement of its content is the author’s own intellectual creation, and in which
the individual parts are arranged in a systematic or methodical way and are
individually accessible by electronic or other means, is a collection of works. No
other criteria shall be applied to determine their eligibility for that protection. A
photograph or a work produced by a process similar to photography, which are
original in the sense of the first sentence, shall be protected as a photographic work.

(3) Copyright shall apply to the work in its entirety, to its individual developmental
phases and to parts of the work, including its title and the names of its characters,
if these comply with the conditions stipulated in Paragraph (1) or in Paragraph (2)
above, provided that the items are subject to copyright as defined by that
paragraph.

(4) Awork which is the outcome of the creative adaptation of another work, including
its translation into another language, shall also be subject to copyright. This shall
be without prejudice to the rights of the author of the adapted or translated work.

10 Article 6
Zdkonnd domnénka autorstvi

Autorem dila je fyzickd osoba, jejiz pravé jméno je obvyklym zptsobem uvedeno na dile nebo je u dila uvedeno v
seznamu predméti ochrany vedeném prislusnym kolektivnim sprdvcem, neni-li prokdzdn opak; to neplati v
pripadech, kdy je udaj v rozporu s jinym udajem takto uvedenym. Toto ustanoveni se pouZije i tehdy, je-li toto
jméno pseudonymem, pokud autorem pfijaty pseudonym nevzbuzuje pochybnosti o autorové totoZnosti.”
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(5) A collection like a journal, encyclopaedia, anthology, exhibition, or any other

collection of independent works or other elements that by reason of their selection
and of the arrangement of the content meet the conditions set out in Paragraph 1
above, is a collection of works.

(6) The items that are not works hereunder, shall include, but are not limited to the

theme (subject) of a work as such, the news of the day and any other fact as such,
an idea, procedure, principle, method, discovery, scientific theory, mathematical
and similar formula, statistical diagram and similar item as such.’®

Article 3

Public Interest Exceptions in Copyright

Copyright protection shall not apply to:

a)

an official work, such as a legal regulation, decision, public charter, publicly
accessible register and collection of its documents, and also any official draft of an
official work and other preparatory official documentation including the official
translation of such work, Chamber of Deputies and Senate publications, a
memorial chronicle of a municipality (municipal chronicles), a state symbol and
symbol of a municipality, and any other such works where there is public interest in
their exclusion from copyright protection,

102

Article 2
,Predmét prdva autorského
Autorské dilo

(1)

2)

3)

4)

(5)

(6)

Predmétem prdva autorského je dilo literdrni a jiné dilo umélecké a dilo védecké, které je jedine¢nym
vysledkem tvirci Cinnosti autora a je vyjddreno v jakékoli objektivné vnimatelné podobé vcetné podoby
elektronické, trvale nebo docasné, bez ohledu na jeho rozsah, tcel nebo vyznam (ddle jen "dilo"). Dilem je
zejména dilo slovesné vyjddrené reci nebo pismem, dilo hudebni, dilo dramatické a dilo hudebné dramatické,
dilo choreografické a dilo pantomimické, dilo fotografické a dilo vyjddrené postupem podobnym fotografii,
dilo audiovizudilni, jako je dilo kinematografické, dilo vytvarné, jako je dilo malitské, grafické a socharské, dilo
architektonické vcetné dila urbanistického, dilo uzitého uméni a dilo kartografické.

Za dilo se povazuje téz pocitacovy program, fotografie a vytvor vyjddreny postupem podobnym fotografii,
které jsou puvodni v tom smyslu, Ze jsou autorovym vlastnim dusevnim vytvorem. Databdze, kterd je
zplisobem vybéru nebo uspordddnim obsahu autorovym vlastnim dusevnim vytvorem a jejiz soucdsti jsou
systematicky nebo metodicky uspordddny a jednotlivé zpristupnény elektronicky ci jinym zptsobem, je dilem
soubornym. Jind kritéria pro stanoveni zplsobilosti pocitacového programu a databdze k ochrané se
neuplatriuji.

Prdvo autorské se vztahuje na dilo dokoncené, jeho jednotlivé vyvojové fdze a Cdsti, véetné ndzvu a jmen
postav, pokud splruji podminky podle odstavce 1 nebo podle odstavce 2, jde-li o predméty prdva autorského
v ném uvedené.

Predmétem prdva autorského je také dilo vzniklé tviiréim zpracovdnim dila jiného, véetné piekladu dila do
jiného jazyka. Tim neni dotéeno prdvo autora zpracovaného nebo prelozeného dila.

Sbornik, jako je casopis, encyklopedie, antologie, pdsmo, vystava nebo jiny soubor nezdvislych dél nebo jinych
prvkd, ktery zplisobem vybéru nebo uspordddnim obsahu splfiuje podminky podle odstavce 1, je dilem
soubornym.

Dilem podle tohoto zdkona neni zejména ndmét dila sdm o sobé, denni zprdva nebo jiny tdaj sdm o sobé,
myslenka, postup, princip, metoda, objev, védeckd teorie, matematicky a obdobny vzorec, statisticky graf a
podobny prfedmeét sdm o sobé.”
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b) creations of traditional folk culture, unless the real name of the author is commonly
known and the works are anonymous or pseudonymous (Article 7); such works
may only be used in a way that shall not detract from their value.'”

ll.3. EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

The Copyright Act provides in Volume four for a number of exceptions and limitations to
copyright, largely by way of transposition of the provisions of Directive 2001/29/EC of the
European Parliament and of the Council'™ containing a list of 20 optional exceptions or
limitations and one mandatory exception to some of the author’s exclusive economic rights,
and of Directive 2012/28/EU of the European Parliament and of the Council'® adding a further
mandatory exception as regards the reproducing and making available of orphan works.

Directive 2001/29/EC National law - Act No 121/2000 Coll.

Text Text

5(1): Temporary acts of reproduction referred | 38a(1): Copyright is not infringed by anybody who
to in Article 2, which are transient or incidental, | performs temporary acts of reproduction of works
which are an integral and essential part of a | that are transient or incidental and represent an
technological process and the sole purpose of | integral and essential part of a technological process

which is to enable which have no independent economic significance,
(a) a transmission in a network between third | and whose sole purpose is to enable:

parties by an intermediary, or a) Transmission of the work by an intermediary
(b) a lawful use between third parties through a computer

. network or any other similar network; or
of a work or other subject-matter to be made, y

and which have no independent economic | ©) Lawful use of the work.™®
significance, shall be exempted from the
reproduction right provided for in Article 2.

103 Article 3

,Vyjimky z ochrany podle prdva autorského ve vefejném zdjmu

Ochrana podle prdva autorského se nevztahuje na

a) uredni dilo, jimz je prdvni pfedpis, rozhodnuti, opatfeni obecné povahy, verejnd listina, verejné pristupny
rejstrik a sbirka jeho listin, jakoz i ufedni ndvrh tredniho dila a jind pripravnd tredni dokumentace, véetné
uredniho prekladu takového dila, snémovni a sendtni publikace, pamétni knihy obecni (obecni kroniky),
stdtni symbol a symbol jednotky tizemni samosprdvy a jind takovd dila, u nichz je verejny zdjem na vylouceni
zochrany,

b) wytvory tradi¢ni lidové kultury, neni-li pravé jméno autora obecné zndmo a nejde-li o dilo anonymni nebo o
dilo pseudonymni (§ 7); uzit takové dilo Ize jen zplisobem nesnizujicim jeho hodnotu.”

104 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related rights in the information society (OJ L 167, 22.6.2001, p. 10).

105 Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on certain
permitted uses of orphan works (OJ L 299, 27.10.2012, p. 5).

106 Article 38a
JLicence pro doc¢asné rozmnoZeniny

(1) Do prdva autorského nezasahuje ten, kdo provddi docasné tikony rozmnoZovdni dél, které jsou pomijivé nebo
podruzné, tvori nedilnou a nezbytnou soucdst technologického procesu, nemaji Zddny samostatny
hospoddrsky vyznam a jejich jedinym tcelem je umoznit
a) prenos dila pocitacovou nebo obdobnou siti mezi tretimi stranami uskutecnény zprostredkovatelem,

nebo

b) oprdvnéné uziti dila.”
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5(2): Member States may provide for | 29(1): Copyright exceptions and limitations shall only

exceptions or limitations to the reproduction
right provided for in Article 2 in the following
cases:

be applied in certain special cases specified herein
and only if the use of a work in such special cases shall
not conflict with the normal exploitation of the work
and shall not unreasonably prejudice the legitimate
interests of the author.’”’

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any
kind of photographic technique or by some
other process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

30a(1) and (2)
(1) Copyright is not infringed by:
a) a natural person who for its own personal use,

b) a legal person or a sole trader who for their
own internal use,

¢) anybody, who upon an order, for personal use
by a natural person,

d) anybody, who upon an order, for a legal
person’s or a sole trader’s own internal use
makes a printed reproduction of a work on
paper or other similar base by the
photographic technique or by any other
process with similar effects, except where a
printed reproduction is made of the musical
notation of a musical work or musical -
dramatical work and where - in cases under
Clauses (c) and (d) above — the remuneration is
paid in a regular and timely manner in
accordance with Article 25.

(2) Provisions of Article 30 (4) to (6) shall apply
mutatis mutandis. '

(b) in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor
indirectly commercial, on condition that the
rightholders receive fair compensation
which takes account of the application or

30a(1) and (2)
(1) Copyright is not infringed by:
a) a natural person who for its own personal use,

b) a legal person or a sole trader who for their own
internal use,

107 Article 29

»(1) Vyjimky a omezeni prdva autorského Ize uplatnit pouze ve zvldstnich pripadech stanovenych zdkonem a
pouze tehdy, pokud takové uZiti dila neni v rozporu s béznym zptsobem uziti dila a ani jim nejsou
neprfimérené dotceny oprdvnéné zdjmy autora.”

108 Article 30a
»(1) Do prdva autorského nezasahuje

a) fyzickd osoba, kterd pro svou osobni potiebu,

b) prdvnickd osoba nebo podnikajici fyzickd osoba, kterd pro svou viastni vnitini potrebu,

¢) ten, kdo na objedndvku pro osobni potiebu fyzické osoby,

d) ten, kdo na objedndvku pro vilastni vnitini potiebu prdvnické osoby nebo podnikajici fyzické osoby

zhotovi tiskovou rozmnozeninu dila na papir nebo podobny podklad fotografickou technikou nebo jinym
postupem s podobnymi Gcinky, s vyjimkou pfipadu, kdy jde o vydany notovy zdznam dila hudebniho ¢i
hudebné dramatického, a v pfipadech podle pismen c) a d) fddné a vcas plati odménu podle § 25.

(2) Ustanoveni § 30 odst. 4 aZ 6 se pouZiji obdobné.”
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non-application of technological measures
referred to in Article 6 to the work or subject-
matter concerned;

c) anybody, who upon order, for personal use by a
natural person,

d) anybody, who upon order, for a legal person’s or a
sole trader's own internal use; makes a printed
reproduction of a work on paper or other similar
base by the photographic technique or by any
other process with similar effects, except where a
printed reproduction is made of the musical
notation of a musical work or musical - dramatical
work and where - in cases under Clauses (c) and
(d) above - the remuneration is paid in a regular
and timely manner in accordance with Article 25.

(2) Provisions of Article 30 (4) to (6) shall apply mutatis
mutandis.’®

(@

in respect of specific acts of reproduction
made by publicly accessible libraries,
educational establishments or museums, or
by archives, which are not for direct or
indirect economic or commercial
advantage;

37(1)(a) in connection with the introductory part
of 37(1)

(1) Copyright is not infringed by a library, archive,
museum, gallery, school, university and other non-
profit school-related and educational establishment:

a) if it makes a reproduction of a work for its own
archiving and conservation purposes, in the
guantities and formats needed for the permanent
preservation of the work, and if such a
reproduction does not serve any direct or indirect
economic or commercial purpose,'®

=

in respect of ephemeral recordings of works
made by broadcasting organisations by
means of their own facilities and for their
own broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted;

38a(1): Copyright is not infringed by anybody who
performs temporary acts of reproduction of works
that are transient or incidental and represent an
integral and essential part of a technological process
which  have no any independent economic
significance, and whose sole purpose is to enable:

a) Transmission of the work by an intermediary
between third parties through a computer
network or any other similar network; or

b) Lawful use of the work.™’

109

110

m

idem.
Article 37
~Knihovni licence

(1) Do prdva autorského nezasahuje knihovna, archiv, muzeum, galerie, $kola, vysokd skola a jiné nevydélecné

skolské a vzdéldvaci zafizeni,

a) zhotovi-li rozmnoZeninu dila, kterd neslouzi k pfimému nebo nepfimému hospoddiskému nebo
obchodnimu tcelu, pro své archivni a konzervacni potieby, a to v poctech a formdtech nezbytnych pro

trvalé uchovdni dila.”
Article 38a
JLicence pro doc¢asné rozmnoZeniny

(1) Do prdva autorského nezasahuje ten, kdo provddi docasné ikony rozmnoZovdni dél, které jsou pomijivé nebo
podruzné, tvoii nedilnou a nezbytnou soucdst technologického procesu, nemaji Zddny samostatny
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(e) in respect of reproductions of broadcasts
made by social institutions pursuing non-
commercial purposes, such as hospitals or
prisons, on condition that the rightholders
receive fair compensation.

38e: Copyright is not infringed by a health-care or
social institution that was founded or established for
non-commercial purposes, particularly hospitals and
prisons, which make reproductions of broadcasted
works and perform such reproduced works to the
persons located in such institutions to the extent
adequate to the purpose of this licence. This shall be
without prejudice to the right to remuneration under
Article 25,112

5(3): Member States may provide for
exceptions or limitations to the rights provided
forin Articles 2 and 3 in the following cases:

29(1): Copyright exceptions and limitations shall only
be applied in certain special cases specified herein
and only if the use of a work in such special cases shall
not conflict with the normal exploitation of the work
and shall not unreasonably prejudice the legitimate
interests of the author."?

(a) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be
impossible and to the extent justified by the
non-commercial purpose to be achieved;

31(1)(c)
(1) Copyright is not infringed by anybody who:

¢) Uses the work while teaching for illustration
purposes or during scientific research, without
seeking to achieve direct or indirect economic or
commercial advantage and without exceeding
the extent adequate to the given purpose;

however, if possible, the name of the author, unless
the work is an anonymous work, or the name of the
person under whose name the work is being
introduced in public and the title of the work and
source, shall always be indicated "

hospoddrsky vyznam a jejich jedinym ucelem je umoznit

a) prenos dila poclitacovou nebo obdobnou siti mezi tretimi stranami uskutecnény zprostredkovatelem,

nebo
b) oprdvnéné uziti dila.”
12 Article 38e
JLicence pro socidlni zafizeni

13

114

Do prdva autorského nezasahuje také poskytovatel zdravotnich sluzeb nebo socidlni zarizeni, ktefi nebyli ziizeni
nebo zalozeni za ucelem dosazeni zisku, zejména nemocnice a véznice, které zhotovi zdznam vysilanych dél a
takto zaznamenand dila provozuje osobdm umisténym v téchto zarizenich v rozsahu odpovidajicim ucelu této
licence. Prdvo na odménu podle § 25 neni dotceno.”

Article 29

»(1) Vyjimky a omezeni prdva autorského Ize uplatnit pouze ve zvldstnich pfipadech stanovenych zdkonem a
pouze tehdy, pokud takové uZiti dila neni v rozporu s béZznym zplsobem uZiti dila a ani jim nejsou
neprimérené dotceny oprdvnéné zdjmy autora.”

Article 31

,Citace

(1) Do prdva autorského nezasahuje ten, kdo

¢) uzije dilo pti vyucovdni pro ilustracni icel nebo pfi védeckém vyzkumu, jejichz icelem neni dosaZeni
primého nebo nepfimého hospoddiského nebo obchodniho prospéchu, a nepfesdhne rozsah
odpovidajici sledovanému ucelu;

44



Study

Directive 2001/29/EC

National law - Act No 121/2000 Coll.

Text

Text

(b) uses, for the benefit of people with a
disability, which are directly related to the
disability and of a non-commercial nature,
to the extent required by the specific
disability;

38(1)(a) and (b)

(1) Copyright is not infringed by anybody who:

a) exclusively for the benefit of people with disability
and not for the purpose of direct or indirect
economic or commercial advantage, makes a
reproduction or has a reproduction made of a
published work to the extent required by the
specific disability; a reproduction so made may
also be distributed and communicated by the
same person, unless this is done for the purpose of
direct or indirect economic or commercial
advantage;

b) exclusively for the benefit of persons with vision
disability and not for the purpose of direct or
indirect economic or commercial advantage,
provides the verbal expression of the visual
component and adds it to the audio component
of an audiovisual recording of an audiovisual work
in order to make such work accessible for those
persons; the audio component of the audiovisual
recording of an audiovisual work may also be
reproduced, distributed and communicated by
the same person, unless this is done for the
purpose of direct or indirect economic or
commercial advantage.'”

(c) reproduction by the press, communication

to the public or making available of

published articles on current economic,
political or religious topics or of broadcast
works or other subject-matter of the same
character, in cases where such use is not
expressly reserved, and as long as the
source, including the author's name, is

34(c) in connection with the introductory part of
34

Copyright is not infringed by anybody who uses:

¢) to ajustifiable extent, a work in periodical press or
in broadcasting or in any other mass media
providing the reporting on current political,
economic or religious matters that have already

vZdy je vsak nutno uvést, je-li to mozné, jméno autora, nejde-li o dilo anonymni, nebo jméno osoby,
pod jejimz jménem se dilo uvddi na verejnost, a ddle ndzev dila a pramen.”

s Article 38
,Licence pro osoby se zdravotnim postizenim
(1) Do prdva autorského nezasahuje ten, kdo

a) vyhradné pro potieby osob se zdravotnim postizenim, v rozsahu odpovidajicim jejich zdravotnimu
postizeni a nikoliv za ucelem primého nebo nepfimého hospoddrského nebo obchodniho prospéchu
zhotovi nebo dd zhotovit rozmnoZeninu dila; takto zhotovend rozmnoZenina dila jim mdZe byt také
rozsifovdna a sdélovdna, pokud se tak nedéje za ticelem pfimého nebo neprfimého hospoddiského nebo

obchodniho prospéchu,

b) vyhradné pro potieby osob se zrakovym nebo sluchovym postizenim a nikoliv za tcelem primého nebo
nepifimého hospoddriského nebo obchodniho prospéchu opatii rozmnoZeninu zvukové obrazového
zdznamu audiovizudiniho dila slovnim vyjddrenim obrazové slozky nebo doplnénim obrazovych nebo
textovych prostiedki nezbytnych ke zpristupnéni dila témto osobdm, takto doplnéné audiovizudlni dilo
jim miZe byt také rozmnoZovdno, rozsifovdno a sdélovdno, nedéje-li se tak za tcelem prfimého nebo
nepiimého hospoddiského nebo obchodniho prospéchu.”
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indicated, or use of works or other subject- been published via any other mass
matter in connection with the reporting of communication media - or the translation

current events, to the extent justified by the
informatory purpose and as long as the
source, including the author's name, is
indicated, unless this turns out to be
impossible;

thereof; a work so borrowed or the translation
thereof may also be used otherwise; however, a
work may not be so borrowed or further used if
such borrowing or further use is explicitly
forbidden;

in cases under b) to d), the name of the author (unless
the work is an anonymous work) or the name of the
person under whose name the work is being
introduced in public, shall always be indicated; the
title of the work and the source shall also be indicated,
unless this is impossible in cases under b) and d).'®

(d) quotations for purposes such as criticism or
review, provided that they relate to a work
or other subject-matter which has already
been lawfully made available to the public,
that, unless this turns out to be impossible,
the source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required
by the specific purpose;

31(1)(b) in connection with the introductory part

of 31(1)

(1) Copyright is not infringed by anybody who:

b) Uses excerpts from a work, or small works in their
entirety, for the purposes of critique or review
related to such a work and for the purposes of
scientific or technical work and such use being
made to the extent complying with fair practices
and required by the specific purpose;

however, if possible, the name of the author, unless

the work is an anonymous work, or the name of the

person under whose name the work is being
introduced in public and the title of the work and
source, shall always be indicated."”

—
)
N

use for the purposes of public security or to
ensure the proper performance or reporting
of administrative, parliamentary or judicial
proceedings;

34(a) in connection with the introductory part of
34

a) toajustifiable extent a work on the basis of law for
purposes of public security, for court or

16 Article 34
,Uredni a zpravodajskd licence
Do prdva autorského nezasahuje ten, kdo uZije

¢) v odpovidajici mife dilo v periodickém tisku, televiznim i rozhlasovém vysildni nebo jiném hromadném
sdélovacim prostredku zpristupriujicim zpravodajstvi o aktudlnich vécech politickych, hospoddrskych nebo
ndboZenskych, uverejnéné jiz v jiném hromadném sdélovacim prostredku nebo jeho preklad; takto prevzaté
dilo a jeho preklad Ize i jinak uzit; prevzeti ani jiné ndsledné uZiti podle tohoto ustanoveni vsak neni pfipustné,

je-li zapovézeno,

v pfipadech podle pismen b) az d) je vzdy nutno uvést jméno autora, nejde-li o dilo anonymni, nebo jméno
osoby, pod jejimz jménem se dilo uvddi na verejnost, a ddle ndzev dila a pramen, ledaZe je to v pripadech

podle pismen b) a d) nemozné.”
7 Article 31

,b) uZije vynatky z dila nebo drobnd celd dila pro tcely kritiky nebo recenze vztahujici se k takovému dilu, védecké
¢i odborné tvorby a takové uZiti bude v souladu s poctivymi zvyklostmi a v rozsahu vyZadovaném konkrétnim

tcelem,

vZdy je vSak nutno uvést, je-li to mozné, jméno autora, nejde-li o dilo anonymni, nebo jméno osoby, pod jejimz
jménem se dilo uvddi na verejnost, a ddle ndzev dila a pramen.”
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administrative proceedings or for any other
official purpose, or for parliamentary procedures
and for taking minutes thereof;'®

(f) use of political speeches as well as extracts
of public lectures or similar works or subject-
matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

34(d) in connection with the introductory part of
34

d) apolitical speech or passages of a public lecture or
similar works, to an extent adequate to the
informative purpose; this shall be without
prejudice to the author’s right to the use of such
works in collection;

in cases under b) to d), the name of the author (unless
the work is an anonymous work) or the name of the
person under whose name the work is being
introduced in public, shall always be indicated; the
title of the work and the source shall also be indicated,
unless this is impossible in cases under b) and d)."”

(9) use during religious celebrations or official
celebrations organised by a public authority;

35(1): Copyright is not infringed by anybody who
uses a work during civil or religious ceremonies or
during official events organised by public authorities,
provided that this is not done for the purpose of any
direct or indirect economic or commercial
advantage.'®

(h) use of works, such as works of architecture
or sculpture, made to be located
permanently in public places;

33(1): Copyright is not infringed by anybody who
records or expresses by drawing, painting, graphic
art, photography or film a work permanently located
on a square, in a street, in a park, on a public route or
in any other public place; copyright shall likewise not
be infringed by anybody who further uses a work so
expressed, rendered or recorded. If possible, the
name of the author (unless the work is an anonymous
work) or the name of the person under whose name
the work is being introduced in public, the title of the
work and its location shall be indicated.™

18 Article 34

,a) vodivodnéné mire dilo na zdkladé zdkona pro ucely verejné bezpecnosti, pro soudninebo sprdvnifizeni nebo
k jinému urednimu ucelu nebo pro parlamentni jedndni a porizeni zdpisu o ném,”

19 Article 34

,d) politicky projev nebo tryvky verejné piedndsky nebo podobnych dél v rozsahu odpovidajicim informativnimu
ucelu; prdvo autora na uziti takovych dél v souboru ziistdvd nedotceno;

v pfipadech podle pismen b) az d) je vzdy nutno uvést jméno autora, nejde-li o dilo anonymni, nebo jméno
osoby, pod jejimz jménem se dilo uvddi na verejnost, a ddle ndzev dila a pramen, ledaZe je to v pripadech

podle pismen b) a d) nemozné.”
120 Article 35

»(1) Do prdva autorského nezasahuje ten, kdo nikoli za tcelem primého nebo nepfimého hospoddriského nebo
obchodniho prospéchu uZzije dilo pfi obcanskych ¢i ndbozZenskych obradech nebo pfi urednich akcich

porddanych orgdny verejné sprdvy.”
121 Article 33
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(i) incidental inclusion of a work or other
subject-matter in other material;

(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the
extent necessary to promote the event,
excluding any other commercial use;

32(1): Copyright shall not be infringed by anybody,
who for the purposes of promoting an exhibition or
sale of originals or reproductions of works of art, uses
such works to the extent necessary for the promotion
of such an event and shall not use them in any other
way for direct or indirect economic or commercial
advantage. If usual, the name of the author, unless the
work is an anonymous work, or the name of the
person under whose name the work is being
introduced in public, the title of the work and source
shall always be indicated.?

(k) use for the purpose of caricature, parody or
pastiche;

38g: Copyright is not infringed by anybody who uses
the work by means of caricature or parody. '3

(I) usein connection with the demonstration or
repair of equipment;

30b: Copyright is not infringed by anybody who uses
a work to the necessary extent in connection with the
demonstration or repair of an equipment for a
customer.'?*

(m)use of an artistic work in the form of a
building or a drawing or plan of a building
for the purposes of reconstructing the
building;

(n) use by communication or making available,
for the purpose of research or private study,
to individual members of the public by
dedicated terminals on the premises of
establishments referred to in paragraph 2(c)

37(1)(c) in connection with the introductory part
of 37(1)

¢) if it makes available a work, including the making
of a reproduction needed for such availability,

LUZiti dila umisténého na verejném prostranstvi

(1) Do prdva autorského nezasahuje ten, kdo kresbou, malbou nebo grafikou, fotografii nebo filmem nebo jinak
zaznamend nebo vyjddri dilo, které je trvale umisténo na ndmésti, ulici, v parku, na verejnych cestdch nebo
na jiném verejném prostranstvi; do autorského prdva nezasahuje ani ten, kdo takto vyjddrené, zachycené
nebo zaznamenané dilo ddle uZije. Je-li to mozZné, je nutno uvést jméno autora, nejde-li o dilo anonymni, nebo
jméno osoby, pod jejimZ jménem se dilo uvddi na verejnost, a ddle ndzev dila a umisténi.”

122 Article 32

~Propagace vystavy uméleckych dél a jejich prodeje

(1) Do prdva autorského nezasahuje ten, kdo za ucelem propagace vystavy nebo prodeje origindli ci
rozmnoZenin uméleckych dél takovd dila uZije v rozsahu nezbytném pro propagaci takové akce, s vyjimkou
jakéhokoliv jiného uZiti k pfimému nebo nepfimému hospoddrskému nebo obchodnimu prospéchu. Je-li to
obvyklé, je nutno uvést jméno autora, nejde-li o dilo anonymni, nebo jméno osoby, pod jejimz jménem se dilo
uvddi na verejnost, a ddle ndzev dila a pramen.”

123 Article 38g
JLicence pro karikaturu a parodii

Do prdva autorského nezasahuje ten, kdo uZije dilo pro ucely karikatury nebo parodie.”

124 Article 30b
»Predvedeni nebo oprava pristroje

Do prdva autorského nezasahuje ten, kdo uZije dilo v souvislosti s predvedenim ¢i opravou pristroje zdkaznikovi

vrozsahu k tomu nezbytném.”
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of works and other subject-matter not
subject to purchase or licensing terms which
are contained in their collections;

which constitutes a part of its collections and the
use thereof is not subject to purchase or licensing
terms, except the communication of the work in
the way specified in Article 18 (2), to members of
the public by dedicated terminals located on its
premises, such a work being so made available
exclusively for the purposes of research or private
study of such members of the public, provided
that such members of the public are prevented
from making reproductions of the work; this is
without prejudice to the provisions of Article 30a
(1) (c) and (d);"®

(o) use in certain other cases of minor
importance where exceptions or limitations
already exist under national law, provided
that they only concern analogue uses and
do not affect the free circulation of goods
and services within the Community, without
prejudice to the other exceptions and
limitations contained in this Article.

5(4): Where the Member States may provide for
an exception or limitation to the right of
reproduction pursuant to paragraphs 2 and 3,
they may provide similarly for an exception or
limitation to the right of distribution as referred
to in Article 4 to the extent justified by the
purpose of the authorised act of reproduction.

29(1): Copyright exceptions and limitations shall only
be applied in certain special cases specified herein
and only if the use of a work in such special cases shall
not conflict with the normal exploitation of the work
and shall not unreasonably prejudice the legitimate
interests of the author.'?

5(5): The exceptions and limitations provided
for in paragraphs 1, 2, 3 and 4 shall only be
applied in certain special cases which do not
conflict with a normal exploitation of the work
or other subject-matter and do not
unreasonably prejudice the legitimate interests
of the rightholder.

29(1): Copyright exceptions and limitations shall only
be applied in certain special cases specified herein
and only if the use of a work in such special cases shall
not conflict with the normal exploitation of the work
and shall not unreasonably prejudice the legitimate
interests of the author.’’

125 Article 37

»C) zpristupnuje-li dilo, véetné zhotoveni jeho rozmnoZeniny nezbytné pro takové zpristupnéni, které je soucdsti
jeho sbirek a jehoZ uziti neni predmétem prodejnich nebo licencnich podminek, s vyjimkou sdélovdni dila
zplsobem uvedenym v § 18 odst. 2, jednotlivciim ze strany verejnosti prostrednictvim k tomu urcenych
technickych zafizeni umisténych v jeho objektech, a to vyhradné pro ucely vyzkumu nebo soukromého studia
takovych osob, a zamezi-li takovym osobdm zhotovit rozmnoZeninu dila; ustanoveni § 30a odst. 1 pism. c) a

d) tim nejsou dotcena.”
126 Article 29

»(1) Vyjimky a omezeni prdva autorského Ize uplatnit pouze ve zvldstnich pfipadech stanovenych zdkonem a
pouze tehdy, pokud takové uZiti dila neni v rozporu s béznym zptsobem uziti dila a ani jim nejsou
neprimérené dotceny oprdvnéné zdjmy autora.”

127 Article 29

»(1) Vyjimky a omezeni prdva autorského Ize uplatnit pouze ve zvldstnich pripadech stanovenych zdkonem a
pouze tehdy, pokud takové uZiti dila neni v rozporu s béznym zptsobem uziti dila a ani jim nejsou
nepfimérené dotceny oprdvnéné zdjmy autora.”
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Directive 2012/28/EU

Act No 121/2000 Coll.

Text

Text'?®

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

37a(1)(a)(b)

(1) Copyright is not infringed by a person as
referred to in Article 37(1) who exclusively within
achieving the objectives concerning its mission
and in publicinterest

a) makes a copy for the purposes of its
digitalization, making available in the way as
set out in Article 18(2), indexing, cataloguing,
preservation, or restoration of orphan work in
form of a book, a journal, a newspaper, or other
writings, or orphan work in form of
cinematographic or audiovisual works, which
are contained in their collections or its archive,
or

b) makes the work as referred to in point (a)
available to the public in the way specified in
Article 18 (2).'*°

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the reservation of, the restoration of, and
the provision of cultural and educational access to,
works and phonograms contained in their
collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

37a(1)(a),(b) and (5)

(1) Copyright is not infringed by a person as
referred to in Article 37(1) who exclusively within
achieving the objectives concerning its mission
and in public interest

a) makes a copy for the purposes of its
digitalization, making available in the way as
set out in Article 18(2), indexing, cataloguing,
preservation, or restoration of orphan work in
form of a book, a journal, a newspaper, or other
writings, or orphan work in form of
cinematographic or audiovisual works, which
are contained in their collections or its archive,
or

b) makes the work as referred to in point (a)
available to the public in the way specified in
Article 18 (2).13°

128 The text in the right hand column of the table constitutes non-official translation of the national act done

for the purposes of this summary.
129 Article 37a

,(1) Do prdva autorského nezasahuje osoba uvedend v § 37 odst. 1, kterd vyhradné k dosaZeni cil(i souvisejicich s

jejim posldnim ve verejném zdjmu

a) rozmnozuje pro ucely digitalizace, zpristupnéni zplsobem uvedenym v § 18 odst. 2, indexace,
katalogizace, uchovdvdni nebo obnovy osirelé dilo v podobé knihy, casopisu, novin nebo jiné pisemnosti
nebo osirelé dilo kinematografické nebo audiovizudlIni a jde o dilo, které je soucdsti jejich sbirek nebo

archivu, nebo

b) zpristupnuje dilo podle pismene a) zptisobem uvedenym v § 18 odst. 2.”

130 Article 37a

(1) Do prdva autorského nezasahuje osoba uvedend v § 37 odst. 1, kterd vyhradné k dosazZeni cilti souvisejicich s

jejim posldnim ve verejném zdjmu

a) rozmnozuje pro ucely digitalizace, zpristupnéni zplsobem uvedenym v § 18 odst. 2, indexace,
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Directive 2012/28/EU

Act No 121/2000 Coll.

Text

Text'?®

(5) While using the orphan work in the way
specified in Article 18 (1) or (2), revenues may be
generated for the exclusive purpose of covering
the costs of digitising orphan works and making
them available to the public.™!

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

37a(7): In any use of an orphan work a person as
referred to in paragraphs (1) or (2) shall indicate the
name of its author, if he is identified.'3?

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private partnership
agreements.

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the
organisation which uses the orphan work in
question is established.

37a(10)and (11)

(10)  The author that put an end to the orphan
work status as referred to in Article 27a(4), shall
benefit from a compensation for the use that has
been made by the person referred to in paragraphs
(1) or (2) of such works. In determination of amount
of a compensation, regard is to be had to purpose
and the circumstances of use of work as well as the
extent of the harm caused to the author by this
use.'®

(11) Right to the compensation referred to in
paragraph (10) is governed by the law of the
Member State in which the person who is obliged
to pay that compensation is established.*

[back to cover page]

katalogizace, uchovdvdni nebo obnovy osirelé dilo v podobé knihy, ¢asopisu, novin nebo jiné pisemnosti
nebo osirelé dilo kinematografické nebo audiovizudlIni a jde o dilo, které je soucdsti jejich sbirek nebo

archivu, nebo

b) zpristupnuje dilo podle pismene a) zptisobem uvedenym v § 18 odst. 2.”

131 Article 37a

»(5) Pri uZiti osifelého dila zptisobem uvedenym v odstavci 1 nebo 2 Ize vytvdret pfijmy vylucné za Gcelem pokryti
ndkladd, které vzniknou v souvislosti s digitalizaci osirelych dél a jejich zpristupnénim verejnosti.”

132 Article 37a

.(7) Pri kazdém uziti osirelého dila je osoba uvedend v odstavci 1 nebo 2 povinna uvddét jméno jeho autora, byl-

liurcen.”
133 Article 37a

#(10)
dotcené dilo uZila podle odstavce 1 nebo 2.

Autor, ktery ukoncil status osifelého dila podle § 27a odst. 4, md prdvo na odménu vici osobé, kterd

Pri urcenivyse odmeény se prihlédne k ticelu a okolnostem uZiti dila, jakoz i k rozsahu tjmy zptsobené autorovi

timto uzitim.”
134 Article 37a

L(17)
placeni této odmény.”
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IV. DENMARK

IV.1. APPLICABLE NATIONAL LEGAL FRAMEWORK
IvV.1.1. Constitution
Section 73(1) of the Danish Constitution (Act No 169 of 5 June 1953)3%;

The right of property shall be inviolable. No person shall be ordered to surrender his
property except when required in the public interest. It shall be done only as provided
by statute and against full compensation.'*¢ '3

Property rights include intellectual property rights.

1IvV.1.2. Copyright Law

The main legislative act is the Consolidated Act on Copyright 2014, Act No 1144 of 23 October
201438 13° as amended by Act No 321 of 5 April 2016. The Act on Copyright is originally from
1995 but has been subject to several changes over the years, including to transpose Union
Legislation into Danish law. As indicated in a footnote to the Consolidated Act, as amended,
the Act contains provisions to transpose the following Directives:

- Council Directive 91/250/EEC

- Council Directive 92/100/EEC

- Council Directive 93/83/EEC

- Council Directive 93/98/EEC

- Directive 96/9/EEC of the European Parliament and of the Council

- Directive 2001/29/EC of the European Parliament and of the Council
- Directive 2001/84/EC of the European Parliament and of the Council
- Directive 2004/48/EC of the European Parliament and of the Council
- Directive 2006/123/EC of the European Parliament and of the Council
- Directive 2007/65/EC of the European Parliament and of the Council
- Directive 2011/77/EU of the European Parliament and of the Council
- Directive 2012/28/EU of the European Parliament and of the Council
- Directive 2014/26/EU of the European Parliament and of the Council

135 Grundloven (Lov nr. 169 af 5. Juni 1953).

136 Translation published on the English language website of the Danish Parliament (Folketinget),
http://www.thedanishparliament.dk/publications/~/media/PDF/publikationer/English/The constitutional
act of denmark 2013.pdf.ashx.

137 "Ejendomsretten er ukraenkelig. Ingen kan tilpligtes at afstd sin ejendom, uden hvor almenvellet kraever det. Det
kan kun ske ifalge lov og mod fuldstendig erstatning.”

138 Unless otherwise indicated, the translation used is the one published on the website of the Danish Ministry
of Culture (Kulturministeriet),
https://english.kum.dk/fileadmin/KUM/Documents/English%20website/Copyright/Act on Copyright 201
4 Lovbekendtgoerelse nr. 1144 ophavsretsloven 2014 engelsk.pdf.

139 Lov om ophavsret (Lovbekendtgarelse nr. 1144 af 23. oktober 2014).
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The Act consists of 11 chapters'®, being:
1. Subject Matter and Scope of Copyright (Ophavsrettens genstand og indhold);

2. Limitations on Copyright and Management of Rights in the event of Extended Collective
License (Indskraenkninger i ophavsretten og forvaltning af rettigheder ved aftalelicens);

3 Assignment of Copyright (Ophavsrettens overgang til andre)
4, Duration of Copyright (Ophavsrettens gyldighedstid)

5 Other Rights (Andre rettigheder)

6 Various Provisions (Forskellige bestemmelser)

6a. Technical Measures, etc. (Tekniske foranstaltninger m.v.)

6b. Orphan Works (Foraeldrelgse vaerker)

7. Enforcement of the Law (Retshandhaevelse)

8. Scope of Application of this Act (Lovens anvendelsesomrade)

9. Coming into Force and Transitional Provisions (lkrafttreedelses- og
overgangsbestemmelser)

In addition, a number of regulations have been adopted to support the implementation of the
Act on Copyright™'.

IV.2. COPYRIGHT

IvV.2.1. Definition and content

The Danish Act on Copyright does not define the meaning of "copyright”. Rather, it sets out the
works that have copyright protection under the Act. This includes literary works ("be it
expressed in writing or in speech as a fictional or a descriptive representation") and artistic
works ("a musical or dramatic work, cinematographic or photographic work, or a work of fine
art, architecture, applied art, or expressed in some other manner").'* It is specified that literary
works comprises "Maps and drawings and other works of a descriptive nature executed in
graphic or plastic form" and "works in the form of computer programs".'*

140 Chapters 6a and 6b in addition to chapters 1-9.

" Of these, the following two deal directly with Denmark’s obligations under Union or international law: Order
No 218 of 9 March 2010 on the Application of the Act on Copyright in Relation to Other Countries (translation
by Ministry of Culture) (Bekendtggrelse om anvendelsen af ophavsretsloven i forhold til andre lande),
adopted in light of the Berne Convention, the Universal Copyright Convention, the Rome Convention, the
Agreement Establishing the World Trade Organization (WTO) including TRIPS), the WIPO Copyright Treaty,
and the WIPO Performances and Phonograms Treaty; and Order No 1146 of 25 October 2014 on careful
search for and registration of orphan works (own translation) (Bekendtggrelse om den omhyggelige segning
for og registrering af foraeldrelgse vaerker), adopted to support the transposition into Danish law of Directive
2012/28/EC.

§ 1, stk. 1. "Den, som frembringer et litteraert eller kunstnerisk vaerk, har ophavsret til veerket, hvad enten dette
fremtraeder som en i skrift eller tale udtrykt skenlittereer eller faglitteraer fremstilling, som musikvaerk eller
sceneveerk, som filmveerk eller fotografisk veerk, som veerk af billedkunst, bygningskunst eller brugskunst, eller det
er kommet til udtryk pd anden made".

142

143 § 1, stk. 2 "Kort samt tegninger og andre i grafisk eller plastisk form udferte veerker af beskrivende art henregnes
til litterzere vaerker". Stk. 3. "Vaerker i form af edb-programmer henregnes til litterzere vaerker".
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Translations, revisions and other adaptions of a work are protected with copyright in the work
in the new form but the right to control it shall be subject to the copyright in the original
work."** If a new and independent work has been created through the free use of another work,
the copyright in the new work shall not be subject to the copyright in the original work."* A
person who, by combining works or parts of works, creates a composite literary or artistic work,
shall have copyright therein, but the right shall be without prejudice to the rights in the
individual works.'*

In order to be protected, the work must be created by somebody (a work of nature cannot be
protected) and it must have some degree of originality. The demand for originality is not set
outin law but has been developed in consistent case law. Following decisions of the European
Court of Justice, the threshold for originality is fulfilled if the work in question can be said to
reflect some creative choices of the author. This means that works that are e.g. the pure result
of technical skills are not covered by copyright.'’

Acts, administrative orders, legal decisions and similar official documents are not subject to
copyright.”® Semiconductor product topographies are not protected under the Act on
Copyright'® but rather under the Act on Protection of the Design (Topography) of
Semiconductor Products.™®

Iv.2.1.1 Moral rights

As set outin Article 3 (1) - (2), the "author of a work shall have the right to be identified by name
as the author in accordance with the requirements of proper usage, on copies of the work as
well as if the work is made available to the public. The work must not be altered nor made
available to the publicin a manner or in a context which is prejudicial to the author's literary or
artistic reputation or individuality." As per paragraph 3 the moral rights "cannot be waived
except in respect of a use of the work which is limited in nature and extent"."™"

In general, the moral rights cannot be transferred. As set out in Artricle 61, the usual provisions
contained in Danish inheritance law are, however, applicable to copyright, including to the
moral rights, and the author may give binding directions on the exercise of of copyright in a
testament.’ The limitations to copyright contained on the Chapter 2 of the Act on Copyright

144 § 4, stk. 1. "Den, som overseetter, omarbejder eller pa anden mdde bearbejder et veerk, herunder overfgrer det til
en anden litteratur - eller kunstart, har ophavsret til vaerket i denne skikkelse, men kan ikke rdde over det pd en
made, som strider mod ophavsretten til det oprindelige vaerk".

145 § 4, stk. 2. "Ophavsretten til et nyt og selvsteendigt vaerk, som er frembragt gennem fri benyttelse af et andet, er
ikke afhaengig af ophavsretten til det oprindelige vaerk".

146 § 5 "Den, som ved at sammentstille veerker eller dele af veerker frembringer et litteraert eller kunstnerisk samleveerk,
har ophavsret til dette, men retten ger ingen indskraenkning i ophavsretten til de enkelte vaerker".

147 See Morten Rosenmeier "Ophavsret for begyndere" (Copyright for beginners), 3. edition, 2014, p. 29-. This
book (which has been made freely accessible online by Udvalget til Beskyttelse af Videnskabeligt Arbejde (the
Committee for Protection of Scientific Work)) has been a general source background information.

148 § 9, stk. 1. "Love, administrative forskrifter, retsafgerelser og lignende offentlige aktstykker er ikke genstand for
ophavsret".

149 §10, stk. 2

150 Lov om beskyttelse af halvlederprodukters udformning (topografi).

151 § 3, stk. 1. "Ophavsmanden har krav pa at blive navngivet i overensstemmelse med, hvad god skik kraever, sdvel

pd eksemplarer af vaerket som ndr dette gores tilgeengeligt for almenheden”. Stk. 2. "Veerket md ikke aendres eller
gores tilgaengeligt for almenheden pd en mdde eller i en sammenhaeng, der er kreenkende for ophavsmandens
littereere eller kunstneriske anseelse eller egenart”. Stk. 3. "Sin ret efter denne paragraf kan ophavsmanden ikke
frafalde, medmindre det gaelder en efter art og omfang afgraenset brug af veerket".

152 § 61, stk. 1. "Ved ophavsmandens dad finder arvelovgivningens almindelige regler anvendelse pa ophavsretten”.
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do not apply to the moral rights'?, apart from the right of the owners of buildings and of
objects for everyday use to changes such buildings and objects without permission from
author™*,

In general, copyright lasts for 70 years, in most cases calculated from the year of the death of
the author'; this also includes the moral rights'.

Iv.2.1.2 Economicrights

Copyright gives the "exclusive right to control the work by reproducing it and by making it
available to the public, whether in the original or in an amended form, in translation,
adaptation into another literary or artistic form or into another technique”, cf. Article 2(1)"’.
These material/economic rights can be transferred similar to other property rights.

IvV.2.2. Author

The author is the natural person who created the work eligible for copyright.'*® If a work has
two or more authors, without the individual contributions being separable as independent
works, the copyright in the work shall be held jointly by the authors.™®

1vV.2.3. Protected works

Works, which are eligible for copyright, are:'®°

(@) literary works, including maps and drawings and other works of a descriptive nature
executed in graphic or plastic form and computer programs;

(b)  musical works;

(¢ dramatic works;

(d) cinematographic works;

(e)  photographic works;

(f)  works of fine art;

(g) architecture;

(h)  applied art; and

(i) works expressed in some other manner.

Stk. 2. “Ved testamente kan ophavsmanden med bindende virkning ogsd for aegtefelle og livsarvinger give
forskrifter om udevelse af ophavsretten eller overlade det til en anden at give sadanne forskrifter".

153 § 11, stk. 1. "Bestemmelserne i dette kapitel og kapitel 6 b ger ikke indskreenkninger i ophavsmandens ret i
henhold til § 3 ud over, hvad der falger af § 29"

134 § 29, stk. 1. “Bygninger kan aendres af ejeren uden ophavsmandens samtykke, ndr det sker af tekniske grunde eller
af hensyn til deres praktiske anvendelighed”. Stk. 2. "Brugsgenstande kan aendres af ejeren uden ophavsmandens
samtykke".

155 §63.

156 Rosenmeier, p. 209.

157 § 2, stk. 1. "Ophavsretten medfarer, med de i denne lov angivne indskraenkninger, eneret til at rade over veerket

ved at fremstille eksemplarer af det og ved at gare det tilgaengeligt for almenheden i oprindelig eller eendret
skikkelse, i overszettelse, omarbejdelse i anden litteratur- eller kunstart eller i anden teknik".

158 §1,stk. 1.

159 § 6 "Har et veerk to eller flere ophavsmaend, uden at de enkeltes bidrag kan udskilles som selvsteendige veerker, har
de ophavsret til veerket i feellesskab".
160 §1,stk. 1.
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IV.3. EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

Chapter 2 of the Act on Copyright (Articles 11-52) contains provisions on limitations to
copyright protection and on management of rights in the event of extended collective license.
It is a general principle that when a work is used in accordance with the provisions of this
chapter, the work may not be altered more extensively than is required for the permitted use
and, if the work is used publicly, the source shall be indicated in accordance with the
requirements of proper usage.'®' It is also a condition that if a work is copied using one of the
exceptions, the basis for the copy must be a legally obtained reproduction of the work.¢?

Chapter 2 of the Act on Copyright provides for three categories of exceptions: The first category
is the exceptions that give the right to use a work without paying compensation
(uncompensated use); the second category is the exceptions that give the right to use a work
by paying a fee (compulsory licence); the third category is the exceptions that give the right to
use the work by entering into an agreement with a rights management association that acts
on behalf of the authors (agreed licence).'®®

It appears that the limitations under Danish law does not correspond entirely to the provisions
of Directive 2001/29/EC.

Directive 2001/29/EC National law - Consolidated Act on Copyright
2014, Act No 1144 of 23 October 2014 as

amended by Act No. 321 of 5 April 2016

Text Text

Art. 11a
(1) Itis permitted to make temporary copies

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are an integral and essential part of a technological

L. i) which are transient or incidental;
process and the sole purpose of which is to enable )

ii) which are an integral and essential part of a

(a) a transmission in a network between third technical process;

parties by an intermediary, or
(b) a lawful use

of a work or other subject-matter to be made, and
which  have no independent economic
significance, shall be exempted from the
reproduction right provided for in Article 2.

iii) the sole purpose of which is to enable a
transmission of a work in a network between
third parties by an intermediary, or a lawful use
of a work; and

iv) which have no
significance.

(2) The provision of subsection (1) shall not apply

to computer programs and databases.'®*

independent economic

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

Art. 11

(1) The provisions of this chapter and chapter 6 b
do not limit the author's rights under section 3,
except as provided in section 29.

(2) Where a work is used in accordance with the
provisions of this chapter and chapter 6 b, the work

161 § 11, stk. 2. "Ndr et vaerk anvendes i henhold til dette kapitel og kapitel 6 b, ma veerket ikke aendres i videre
udstraekning, end den tilladte brug kreever. Gengives vaerket offentligt, skal kilden angives i overensstemmelse

med, hvad god skik kraever".
162 § 11, stk. 3.
163 Rosenmeier, p. 91.

164 § 11a, stk. 1. "Det er tilladt at fremstille midlertidige eksemplarer, som 1) er flygtige eller tilfeeldige, 2) udger en
integreret og veesentlig del af en teknisk proces, 3) udelukkende har til formadl at muliggere enten en
mellemmands transmission af et vaerk i et netveerk mellem tredjemaend eller en lovlig brug af et vaerk og 4) ikke
har selvstaendig skonomisk vaerdi”. Stk. 2. "Bestemmelsen i stk. 1 geelder ikke for edb-programmer og databaser”.
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Directive 2001/29/EC National law - Consolidated Act on Copyright
2014, Act No 1144 of 23 October 2014 as
amended by Act No. 321 of 5 April 2016
Text Text

may not be altered more extensively than is
required for the permitted use. If the work is used
publicly, the source shall be indicated in accord-
ance with the requirements of proper usage.

(3) Where a work is used in accordance with the
provisions of this chapter and chapter 6 b, copies
may not be made on the basis of a reproduction of
the work which is contrary to section 2 or on the
basis of circumvention of a technical device which
is contrary to section 75 ¢(1). The provision in the
first sentence does not ap-ply to the production of
copies pursuant to section 16 (5).

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

(b) in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or
technological measures referred to in Article 6
to the work or subject-matter concerned;

non-application of

Art. 12 and (with respect to fair compensation,

39-46)

(1) Anyone is entitled to make or have made, for

private purposes, single copies of works which

have been made public if this is not done for
commercial purposes. Such copies must not be
used for any other purpose.

(2) The provision of subsection (1) does not

provide the right to

(i) construct a work of architecture;

(i) make a copy of a work of art by casting, by
printing from an original negative or base, or in
any other manner implying that the copy can
be considered as an original;

(i) make copies of computer programs in digitized
form;

(iv) make copies in digital form of databases if the
copy is made on the basis of a reproduction of
the database in digital form; or

(v) make single copies in digital form of other
works than computer programs and databases
unless this is done exclusively for the personal
use of the copying person himself or his
household.

(3) Notwithstanding the provision in subsection

(2) (v), it is not permitted without the consent of

the author to produce copies in digital form on the

basis of a copy that has been lent or hired.

(4) The provision of subsection (1) does not confer

aright to engage anotherperson to make copies of

(i) musical works;

(ii) cinematographic works;
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(iii) literary works if the other person assists for
commercial purposes;

(iv) works of applied art; or

(v) works of art if the copying is in the form of an
artistic reproduction.

(5) The provision of subsection (1) does not entitle

the user to make copies of musical works and

cinematographic works by using technical

equipment made %

Art. 39-46 under the heading "Remuneration for

Reproduction for Private Use" sets up a system for

the payment of remuneration of a standardised fee

to authors by producers and importers of "sound

tapes or videotapes or other devices on to which

sound or images can be recorded"; this is the fair

compensation demanded by the Directive.

(c) inrespect of specific acts of reproduction made
by publicly accessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage;

Art. 16 (1)-(6)

(1) Public archives, public libraries and other
libraries that are financed in whole or in part by the
public authorities, as well as State-run museums
and museums that have been approved in

accordance with the Museums Act, may use and
distribute copies of works in their activities in
accordance with the provisions of subsections (2)-
(6) if this is not done for commercial purposes.
However, this does not apply for computer
programs in digital form, with the exception of
computer games.

(2) The institutions may make copies for the
purpose of back-up and preservation.

(3) If a copy in an institution’s collection is
incomplete, the institution may make copies of the

165

§ 12, stk. 1.) "Af et offentliggjort vaerk md enhver fremstille eller lade fremstille enkelte eksemplarer til sin private
brug, sdfremt det ikke sker i erhvervsajemed. SGdanne eksemplarer md ikke udnyttes pd anden mdde”. Stk. 2.
"Bestemmelsen i stk. 1 giver ikke ret til at 1) opfare et bygningsveerk, 2) fremstille et eksemplar af et kunstveerk ved
afstabning, ved aftryk fra original plade eller stok eller pd nogen anden mdde, som indebeerer, at eksemplaret kan
opfattes som en original, 3) fremstille eksemplarer af edb-programmer i digitaliseret form, 4) fremstille
eksemplarer i digital form af databaser, ndr eksemplarfremstillingen sker pa grundlag af en gengivelse af
databasen i digital form, eller 5) fremstille enkelte eksemplarer i digital form af andre veerker end edb-programmer
og databaser, medmindre det udelukkende sker til personlig brug for fremstilleren eller dennes husstand”. Stk. 3.
"Uanset bestemmelsen i stk. 2, nr. 5, er det ikke tilladt uden ophavsmandens samtykke at fremstille eksemplarer i
digital form pa grundlag af et eksemplar, der er Idnt eller lejet”. Stk. 4. "Bestemmelsen i stk. 1 giver ikke ret til at
benytte fremmed medhjeelp ved eksemplarfremstillingen, ndr der er tale om 1) musikveerker, 2) filmvaerker, 3)
litteraere veerker, sdfremt den fremmede medhjeelp medvirker i erhvervsajemed, 4) veerker af brugskunst eller 5)
kunstveerker, sdfremt eksemplarfremstillingen har form af en kunstnerisk gengivelse”. Stk. 5. "Bestemmelsen i stk.
1 giver ikke brugeren ret til ved eksemplarfremstilling af musikvaerker og filmvaerker at anvende teknisk udstyr,
der er stillet til radighed for almenheden pa biblioteker, i forretningslokaler eller pa andre offentligt tilgaengelige
steder. Det samme geelder for littereere veerker, safremt det tekniske udstyr er stillet til radighed i erhvervsgjemed”.
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missing parts, unless the work can be acquired
through general trade or from the publisher.

(4) Libraries may make copies of published works
that should be available in the library’s collections,
but which cannot be acquired through general
trade or from the publisher.

(5) The copyright does not prevent the making of
copies in accordance with the provisions of the Act
on Legal Deposit of Published Material.

(6) Copies that have been made in accordance
with subsections (3)-(5) or delivered pursuant to
the Act on Legal Deposit of Published Material may
be loaned to users. The same applies in special case
to copies made in accordance with subsection (2).
The provisions in the first and second sentences do
not apply to recordings of moving pictures and
copies made in digital form or in the form of sound
recordings. 1%

(d) in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted;

o
o

in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial
purposes, such as hospitals or prisons, on
condition that the rightholders receive fair

15: Hospitals, nursing homes, prisons and other
24-hour institutions within the social and welfare
sector, the prison service, and similar institutions
may for the brief use of the inmates and others of

compensation.

the institution make recordings of works broadcast
on radio and television if this is not done for
commercial purposes. Such recordings may be
used only within the institution in question.'’

166
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§ 16, stk. 1. "Offentlige arkiver, offentlige biblioteker og andre biblioteker, der helt eller delvis finansieres af det
offentlige, samt statslige museer og museer, der er godkendt efter museumsloven, mda gengive og sprede
eksemplarer af vaerker til brug i deres virksomhed i overensstemmelse med bestemmelserne i stk. 2-6, sdfremt det
ikke sker i erhvervsgjemed. Dette geelder dog ikke for edb-programmer i digital form bortset fra computerspil”.
Stk. 2. “Institutionerne ma fremstille eksemplarer i sikkerheds- og beskyttelsesgjemed”. Stk. 3. “Safremt et
eksemplar i en institutions samling er ufuldsteendigt, ma institutionen fremstille eksemplarer af de manglende
dele, medmindre veerket kan erhverves i almindelig handel eller hos udgiveren”. Stk. 4. “Biblioteker ma fremstille
eksemplarer af udgivne vaerker, der bar veere tilgaengelige i bibliotekets samlinger, men som ikke kan erhverves i
almindelig handel eller hos udgiveren”. Stk. 5. "“Ophavsretten er ikke til hinder for fremstilling af eksemplarer i
overensstemmelse med bestemmelserne i pligtafleveringsloven”. Stk. 6. “Eksemplarer, der er fremstillet efter stk.
3-5 eller afleveret i medfer af lov om pligtaflevering af offentliggjort materiale, ma udlanes til brugere. Det samme
geelder i sarlige tilfeelde eksemplarer, der er fremstillet efter stk. 2. Bestemmelserne i 1. og 2. pkt. finder ikke
anvendelse pa billedoptagelser og eksemplarer fremstillet i digital form eller i form af lydoptagelser”.

Art. 15 Sygehuse, plejehjem, faengsler og andre degninstitutioner inden for social- og sundhedsomradet,
kriminalforsorgen og lignende ma til kortvarig brug for institutionens beboere m fl. foretage optagelser af
veerker, der udsendes i radio eller fjernsyn, safremt det ikke sker i erhvervsgjemed. Sadanne optagelser ma
kun udnyttes inden for den pageeldende institution.
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5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

Art. 13(1)-(4), 18 (1)-(2) and, with respect to the
source and author's name, 11(2)

See also 21(1) (ii) below on education for larger
groups

13(1) For the purpose of educational activities
copies may be made of published works and
copies may be made by recording of works
broadcast in radio and television provided the
requirements regarding extended collective
license according to section 50 have been met. The
copies thus made may be used only in educational
activities comprised by the agreement presumed
in section 50.

(2) The provision of subsection (1) concerning
recording shall not apply to cinematographic
works which are part of the general cinema
repertoire of feature films except where only brief
excerpts of the work are shown in the telecast.

(3) The provision of subsection (1) concerning
reproduction of published works shall not apply to
computer programs in digital form.

(4) Teachers and students may as part of
educational activities make recordings of their
own performances of works if this is not done for
commercial purposes. Such recordings may not be
used for any other purposes.'®

18(1) Minor portions of literary works and musical
works or such works of small proportions may be
used in composite works compiling contributions
by a large number of authors for use in educational
activities, provided that five years have elapsed
since the year when the work was published. In
connection with the text also works of art and
works of a descriptive nature, cf. section 1(2), may
be used, provided that five years have elapsed

168

§ 13, stk. 1. “Til brug i undervisningsvirksomhed kan der fremstilles eksemplarer af udgivne vaerker samt ved

optagelse foretages eksemplarfremstilling af veerker, som udsendes i radio eller fjernsyn, safremt betingelserne
for aftalelicens efter § 50 er opfyldt. De naevnte eksemplarer ma kun udnyttes inden for undervisningsvirksomhed,
som omfattes af den i § 50 forudsatte aftale”. Stk. 2. "Bestemmelsen i stk. 1 om optagelse geelder ikke for
filmveerker, som indgdr i biografernes almindelige repertoire af spillefilm, medmindre der ved udsendelsen i
fiernsyn kun er benyttet mindre dele af vaerket”. Stk. 3. “Bestemmelsen i stk. 1 om eksemplarfremstilling af udgivne
veerker geelder ikke for edb-programmer i digital form”. Stk. 4. “Laerere og elever mda som led i
undervisningsvirksomhed foretage optagelser af deres egne fremfgrelser af vaerker, sdfremt det ikke sker i
erhvervsajemed. Optagelserne ma ikke udnyttes pd anden made”.
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since the year when the work was made public.
The author shall be entitled to remuneration. If
agreement cannot be made on the size of
remuneration, each party is entitled to bring the
dispute before the Copyright License Tribunal, cf. §
47.

(2) The provision of subsection (1) does not apply
to works prepared for use in educational activities
or if the use is for commercial purposes.'®®

11 (2) Where aworkis used in accordance with the
provisions of this chapter, the work may not be
altered more extensively than is required for the
permitted use. If the work is used publicly, the
source shall be indicated in accordance with the
requirements of proper usage.'”®

(b) uses, for the benefit of people with a disability,
which are directly related to the disability and
of a non-commercial nature, to the extent
required by the specific disability;

Art. 17

(1) It is permitted to use and distribute copies of
published works if the use and the distributed
copies are specifically intended for the blind,
visually impaired, the deaf and sufferers from
speech impediments, as well as persons who on
account of handicap are unable to read printed
text. The provision of the first sentence does not
apply to the use or distribution of copies for
commercial purposes.

(2) The provision of subsection (1) does not apply
to sound recordings of literary works or use that
consists solely of sound recordings of musical
works.

(3) Sound recordings of published literary works
may be used and distributed for use by visually
impaired persons and backward readers if this is
not done for commercial purposes. The author is
entitled to remuneration. If agreement cannot be
made on the size of remuneration, each party is

169

§ 18, stk. 1. "Mindre dele df littereere vaerker og musikveerker eller sadanne veerker af ringe omfang ma til brug i

undervisningsvirksomhed gengives i samleveerker sammenstillet af bidrag fra et sterre antal ophavsmaend, ndr 5
dr er forlpbet efter det dr, da veerket blev udgivet. | tilslutning til teksten kan ogsd kunstvaerker og veerker af
beskrivende art, jf. § 1, stk. 2, gengives, ndr 5 dr er forlobet efter det dr, da vaerket blev offentliggjort.
Ophavsmanden har krav pd vederlag. Kan der ikke opnds enighed om starrelsen af vederlaget, kan hver af
parterne forelaegge spargsmadlet for Ophavsretslicensnaevnet, jf. § 47”. Stk. 2. “Bestemmelsen i stk. 1 finder ikke
anvendelse pa veerker, der er udarbejdet til brug i undervisningsvirksomhed, eller safremt gengivelsen sker i

erhvervsgjemed”.
170

§ 11, stk. 2. “Ndr et veerk anvendes i henhold til dette kapitel og kapitel 6 b, md veerket ikke sendres i videre

udstraekning, end den tilladte brug kreever. Gengives vaerket offentligt, skal kilden angives i overensstemmelse

med, hvad god skik kraever”.
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entitled to bring the dispute before the Copyright
License Tribunal, cf. § 47.

(4) Government or municipal institutions and
other social or non-profit institutions may, for the
use of visually handicapped and hearing-impaired
persons, by means of sound or visual recording
produce copies of works broadcast on the radio or
television, provided the requirements regarding
the extended collective license according to
section 50 have been met. Such recording may
only be used for the purpose of activities covered
by the agreement presumed in section 50."""

(c) reproduction by the press, communication to
the public or making available of published
articles on current economic, political or
religious topics or of broadcast works or other
subject-matter of the same character, in cases
where such use is not expressly reserved, and
as long as the source, including the author's
name, is indicated, or use of works or other
subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

Art. 23(2)-(3)

(2) Works of art made available to the public may
be used in newspapers and periodicals in
connection with the reporting of current events in
accordance with proper usage and to the extent
required for the purpose. The provision of the first
sentence does not apply to works produced with a
view to use in newspapers or periodicals.

(3) Published works of art or copies of works of art
that have been transferred to others by the author
may be used in newspapers, periodicals, films and
television if the use is of subordinate importance in
the context in question.'”?

(d) quotations for purposes such as criticism or
review, provided that they relate to a work or
other subject-matter which has already been
lawfully made available to the public, that,
unless this turns out to be impossible, the

Art. 22 and 23(1)

22 A person may quote from a work which has
been made public in accordance with proper

171

§ 17, stk. 1. "Det er tilladt at gengive og sprede eksemplarer af udgivne vaerker, ndr gengivelsen og de spredte

eksemplarer er seerligt bestemt til brug for blinde, svagtseende, dove og talelidende samt personer i avrigt, der pa
grund af handicap er ude af stand til at laese trykt tekst. Bestemmelsen i 1. pkt. finder ikke anvendelse pa gengivelse
eller eksemplarspredning, der sker i erhvervsgjemed”. Stk. 2. “Bestemmelsen i stk. 1 finder ikke anvendelse pd
lydoptagelser df litteraere veerker eller pd gengivelser, der udelukkende bestdr af lydoptagelser af musikveerker”.
Stk. 3. “Lydoptagelser af udgivne litteraere vaerker ma gengives og spredes til brug for syns- og leesehandicappede,
ndr det ikke sker i erhvervsgjemed. Ophavsmanden har krav pa vederlag. Kan der ikke opnds enighed om
starrelsen af vederlaget, kan hver af parterne foreleegge spargsmalet for Ophavsretslicensnaevnet, jf. § 47”. Stk. 4.
“Statslige eller kommunale institutioner og andre sociale eller almennyttige institutioner kan til brug for syns - og
hgrehandicappede ved lyd- eller billedoptagelse fremstille eksemplarer af veerker, der udsendes i radio eller
fiernsyn, safremt betingelserne for aftalelicens efter § 50 er opfyldt. Sddanne optagelser ma kun udnyttes inden
for virksomhed, som omfattes af den i § 50 forudsatte aftale”.

172

§ 23, stk. 2. "Offentliggjorte kunstvaerker md gengives ved omtale af dagsbegivenheder i aviser og tidsskrifter, ndr

det sker i overensstemmelse med god skik og i det omfang, som betinges af formdlet. Bestemmelsen i 1. pkt. finder
ikke anvendelse pa veerker, der er frembragt med henblik pd gengivelse i aviser eller tidsskrifter.” Stk. 3. “Udgivne
kunstveerker eller eksemplarer af kunstveerker, der af ophavsmanden er overdraget til andre, md gengives i aviser,
tidsskrifter, film og fjernsyn, nar gengivelsen er af underordnet betydning i den pdgeeldende sammenhaeng”.
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source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required by
the specific purpose;

usage and to the extent required for the
purpose.'’?

23(1) Works of art and works of a descriptive
nature, cf. section 1(2), which have been made
public may be used in critical or scientific
presentations in connection with the text in
accordance with proper usage and to the extent
required for the purpose. Reproduction is not
allowed for commercial purposes.’*

o
o

use for the purposes of public security or to
ensure the proper performance or reporting of
administrative, parliamentary or judicial
proceedings;

26: Proceedings in Parliament, municipal councils
and other elected public authorities, in judicial
proceedings and in public meetings held to
discuss general matters may be used without the
author's consent. However, the author shall have
the exclusive right to publish compilations of his
own statements.'”®

use of political speeches as well as extracts of
public lectures or similar works or subject-
matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

)

use during religious celebrations or official
celebrations organised by a public authority;

Art. 21(1)-(2)

(1) A published work, which is not a dramatic work
or a cinematographic work, may be performed in
public

(i) on occasions when the audience is admitted
free of charge where the performance is not the
main feature of the event and where the event
does not occur for commercial purposes; and

(ii) where the performance occurs in the case of
divine services or educational activities.

(2) The provision of subsection (1)(ii) does not

apply to performances on radio or television and

to performances in educational activities which
occur for commercial purposes.'’®

173

174

175

176

§ 22 "Af et offentliggjort veerk er det tilladt at citere i overensstemmelse med god skik og i det omfang, som

betinges af formdlet”.

§ 23, stk. 1. “Offentliggjorte kunstvaerker og veerker af beskrivende art, jf. § 1, stk. 2, md gengives i kritiske eller
videnskabelige fremstillinger i tilslutning til teksten, nar det sker i overensstemmelse med god skik og i det
omfang, som betinges af formdlet. Gengivelsen ma ikke ske i erhvervsajemed”.

§ 26 “Forhandlinger i Folketinget, kommunalbestyrelserne og andre valgte offentlige myndigheder, i retssager
samt pa offentlige mader, som afholdes til droftelse af almene spergsmdl, md gengives uden ophavsmandens
samtykke. Ophavsmanden har dog eneret til at udgive samlinger af sine egne indlaeg”.

§ 21, stk. 1. "Et udgivet veerk, som ikke er et scenevaerk eller et filmvaerk, ma fremfares offentligt 1) ved lejligheder,
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(h) use of works, such as works of architecture or
sculpture, made to be located permanently in
public places;

Art. 24(2)-(3)

(2) Works of art may be reproduced in pictorial
form and then made available to the public if they
are permanently situated in a public place or road.
The provisionof the first sentence shall not apply if
the work of art is the chief motif and its
reproduction is used for commercial purposes.

(3) Buildings may be freely reproduced in pictorial
form and then made available to the public.’”

(i) incidental inclusion of a work or other subject-
matter in other material;

(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

24(1) Works of art included in a collection, or
exhibited, or offered for sale may be reproduced in
catalogues of the collection. Such works of art may
also be used in notices of exhibitions or sale,
including in the form of communication to the
public.'7®

(k) use for the purpose of caricature, parody or
pastiche;

() use in connection with the demonstration or
repair of equipment;

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

29(1) Buildings may be altered by the owner
without the consent of the author if this is done for
technical reasons or for the purpose of their
practical use.'”

(n) use by communication or making available, for
the purpose of research or private study, to
individual members of the public by dedicated
terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

Art. 16a

(1) Published works may be made available to
individuals at the institutions specified in section
16 (1) for personal viewing or study on the spot by
means of technical equipment.

(2) Notwithstanding the provisions of subsection
(1), copies that are made or deposited pursuant to
the Act on Legal Deposit may only be made

hvor tilhgrerne eller tilskuerne har adgang uden betaling, hvis fremfgrelsen ikke er det vaesentlige ved den
pdgeeldende foranstaltning, og hvis denne ikke finder sted i erhvervsgjemed, og 2) ndr fremfarelsen sker til brug
ved gudstjeneste eller undervisning”. Stk. 2. “Bestemmelsen i stk. 1, nr. 2, geelder ikke for fremferelse i radio eller
fiernsyn samt for fremfarelse i undervisningsvirksomhed, der sker i erhvervsagjemed”.

177

§ 24, stk. 2. "Kunstvaerker ma afbildes, ndr de er varigt anbragt pa eller ved en for almenheden tilgaengelig plads

eller vej. Bestemmelsen i 1. pkt. finder ikke anvendelse, safremt kunstveerket er hovedmotivet og gengivelsen
udnyttes erhvervsmaessigt”. Stk. 3. “Bygninger ma frit afbildes”.

178

§ 24, stk. 1. "Kunstvaerker, der indgdr i en samling, eller som udstilles eller udbydes til salg, ma gengives i kataloger

over samlingen. Sadanne kunstvaerker ma endvidere gengives i meddelelser om udstilling eller salg, herunder i

form af overfering til almenheden.”
179

af hensyn til deres praktiske anvendelighed”.

§ 29, stk. 1. “Bygninger kan aendres af ejeren uden ophavsmandens samtykke, ndr det sker af tekniske grunde eller
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available at the Royal Library, the State and
University Library and the Danish Film Institute for
separate individual persons.

(3) The institutions named in subsection (2) may
communicate and hand over legal deposited
copies of works that have been broadcast on radio
and television, films and works published on
electronic communication networks, for research
purposes, if the work cannot be acquired through
general trade. Such copies may not be used in any
other way.'®

(0) use in certain other cases of minor importance
where exceptions or limitations already exist
under national law, provided that they only
concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

5(4): Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised
act of reproduction.

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

Art. 11

(1) The provisions of this chapter and chapter 6 b
do not limit the author's rights under section 3,
except as provided in section 29.

(2) Where a work is used in accordance with the
provisions of this chapter and chapter 6 b, the work
may not be altered more extensively than is
required for the permitted use. If the work is used
publicly, the source shall be indicated in
accordance with the requirements of proper
usage.

(3) Where a work is used in accordance with the
provisions of this chapter and chapter 6 b, copies

180 § 16 a, stk. 1 "Offentliggjorte veerker kan geres tilgeengelige for enkeltpersoner pd de i § 16, stk. 1, naevnte
institutioner til personligt gennemsyn eller studium pa stedet ved hjaelp af teknisk udstyr”. Stk. 2. "Eksemplarer,
der er fremstillet eller afleveret i medfor af pligtafleveringsloven, md uanset bestemmelsen i stk. 1 kun gores
tilgeengelige pa Det Kongelige Bibliotek, Statsbiblioteket og Det Danske Filminstitut for enkelte personer ad
gangen”. Stk. 3. “De i stk. 2 naevnte institutioner ma overfare og udlevere eksemplarer af pligtafleverede veerker,
der er udsendt i radio og fjernsyn, filmvaerker og veerker, der er offentliggjort i elektroniske kommunikationsnet, til
forskningsformal, safremt vaerket ikke kan erhverves i almindelig handel. Sadanne eksemplarer ma ikke udnyttes

pd anden made”.
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Directive 2001/29/EC

National law - Consolidated Act on Copyright
2014, Act No 1144 of 23 October 2014 as
amended by Act No. 321 of 5 April 2016

Text

Text

may not be made on the basis of a reproduction of
the work which is contrary to section 2 or on the
basis of circumvention of a technical device which
is contrary to section 75 c(1). The provision in the
first sentence does not apply to the production of
copies pursuant to section 16 (5).'®

Directive 2012/28

National law - Consolidated Act on Copyright
2014, Act No 1144 of 23 October 2014

Text

Text

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

Art. 75h and 75I(1)

75h: In order to achieve aims related to their
public-interest missions the following
organisations established in Denmark may use
orphan works:

i) Publicly accessible libraries,
establishments and museums;

educational

ii) Archives, film and audio heritage institutions.
i) Public-service broadcasting organisations.'®

751 (1): In order to achieve aims related to their
public-interest missions the organisations referred
to in section 75 h are permitted to

i) make the orphan work available in such a way
that the public acquires access to it at an
individually chosen place and time, cf. section
2(4) (i), and

ii) reproduce the orphan work for the purposes of
digitisation, making available to the public, cf.
(i), indexing, cataloguing, preservation or
restoration.'®3

181

182

183

§ 11, stk. 1. "Bestemmelserne i dette kapitel og kapitel 6 b ger ikke indskreenkninger i ophavsmandens ret i
henhold til § 3 ud over, hvad der folger af § 29”. Stk. 2. “Nar et veerk anvendes i henhold til dette kapitel og kapitel
6 b, ma vaerket ikke aendres i videre udstraekning, end den tilladte brug kraever. Gengives veerket offentligt, skal
kilden angives i overensstemmelse med, hvad god skik kraever”. Stk. 3. “Ndr et veerk anvendes i henhold til dette
kapitel og kapitel 6 b, er det ikke tilladt at fremstille eksemplarer pd grundlag af en gengivelse af veerket i strid med
§ 2 eller pd grundlag af en omgdelse af en teknisk foranstaltning i strid med § 75 ¢, stk. 1. Bestemmelsen i 1. pkt.
finder ikke anvendelse pa fremstilling af eksemplarer i medfer af § 16, stk. 5”.

§ 75 h "For at opfylde mdl knyttet til varetagelsen af deres almennyttige opgaver kan falgende organisationer,
der er etableret i Danmark, anvende foreeldrelose vaerker: 1) Offentligt tilgaengelige biblioteker,
uddannelsesinstitutioner og museer. 2) Arkiver og film- og lydarvsinstitutioner. 3) Public service-radio- og -
fiernsynsforetagender".

§ 751, stk. 1. “Med henblik pa at opfylde madl knyttet til varetagelsen af deres almennyttige opgaver md dei § 75
h naevnte organisationer 1) stille det foreeldrelase vaerk til radighed pa en sadan made, at almenheden far adgang
til det pd et individuelt valgt sted og tidspunkt, jf. § 2, stk. 4, nr. 1, og 2) fremstille eksemplarer af det foraeldrelgse
veerk med henblik pa digitalisering, tilrddighedsstillelse for almenheden, jf. nr. 1, indeksering, katalogisering,
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Directive 2012/28 National law - Consolidated Act on Copyright
2014, Act No 1144 of 23 October 2014
Text Text

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the reservation of, the restoration of, and
the provision of cultural and educational access to,
works and phonograms contained in their
collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

Art. 75h (above) & 751(2)

The organisations may generate revenues in the
course of the use of orphan works for the exclusive
purpose of covering their costs of digitising ophan
works and making them available to the public.'®

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

Art. 751(3)

When using an orphan work, the organisations
shall indicate the name of an identified author.'®

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private partnership
agreements.

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the
organisation which uses the orphan work in
question is established.

Art. 75m(2)

If a work ceases to be an orphan work, the
rightholder has a right to receive a reasonable
compensation from the organisation which has
used the orphan work in accordance with the
provisions of this chapter.'®

[back to cover page]

bevaring eller restaurering.”

184 § 75|, Stk. 2. "Organisationerne kan oppebeaere indteegter i forbindelse med anvendelsen af foraeldrelase vaerker,
som udelukkende har til formdl at dekke deres omkostninger ved digitalisering og tilrddighedsstillelse for

almenheden af foraeldrelase vaerker”.
185

§ 751, stk. 3. "Ved anvendelse af et foreeldrelast veerk skal navnet pd en identificeret rettighedshaver angives”.

186 § 75 m, stk. 2. “Sdfremt status som foraeldrelgst vaerk bringes til opher, har rettighedshaveren krav pd at modtage
en rimelig kompensation fra den organisation, som i overensstemmelse med bestemmelserne i dette kapitel har

anvendt det foraeldrelgse vaerk”.
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V. GERMANY"#’

V.1. APPLICABLE NATIONAL LEGAL FRAMEWORK

V.1.1. Constitution

The Constitution of the Federal Republic of Germany does not contain specific provisions
concerning the protection of intellectual property. It does, however, contain a general
provision concerning the protection of property. The term “property" also covers intellectual

property.
Article 14

(1) Property and the right of inheritance shall be guaranteed. Their content and limits
shall be defined by the laws.

(2) Property entails obligations. Its use shall also serve the public good.

(3) Expropriation shall only be permissible for the public good. It may only be ordered
by or pursuant to a law that determines the nature and extent of compensation.
Such compensation shall be determined by establishing an equitable balance
between the public interest and the interests of those affected. In case of dispute
concerning the amount of compensation, recourse may be had to the ordinary
courts.'®

V.1.2. Copyright law

The protection of copyright in Germany is governed by the Act on Copyright and Related
Rights of 9 September 1965'®, as subsequently amended (“the Copyright Act”). It transposes
several Directives (Directive 92/28/EEC, Directive 93/83/EEC, Directive 96/9/EC, Directive
97/55/EC, Directive 2001/29/EC, Directive 2001/84/EC, Directive 2011/77/EU and Directive
2012/28/EV).

187 Provisions of German law are not protected by copyright and can be used and reproduced free of charge.

The translations of the provisions (Basic Law for the Federal Republic of Germany: Translation by Professor
Christian Tomuschat and Professor David P. Currie; translation revised by Professor Christian Tomuschat and
Professor Donald P. Kommers in cooperation with the Language Service of the German Bundestag; Act on
Copyright and Related Rights: Translation by Ute Reusch) have been used after the prior consent of the
Competence Centre for the Federal Legal Information System.

188 Artikel 14 GG:

(1) Das Eigentum und das Erbrecht werden gewdbhrleistet. Inhalt und Schranken werden durch die Gesetze
bestimmt.

(2) Eigentum verpflichtet. Sein Gebrauch soll zugleich dem Wohle der Allgemeinheit dienen.

(3) Eine Enteignung ist nur zum Wohle der Allgemeinheit zuldssig. Sie darf nur durch Gesetz oder auf Grund eines
Gesetzes erfolgen, das Art und Ausmal3 der Entschddigung regelt. Die Entschddigung ist unter gerechter
Abwidgung der Interessen der Allgemeinheit und der Beteiligten zu bestimmen. Wegen der Hohe der
Entschddigung steht im Streitfalle der Rechtsweg vor den ordentlichen Gerichten offen.

189 Copyright Act of 9 September 1965 (Federal Law Gazette Part | p. 1273), as last amended by Article 1 of the
Act of 1 September 2017 (Federal Law Gazette | p. 3346); https://www.gesetze-im-
internet.de/englisch urhg/englisch _urhg.html; Urheberrechtsgesetz vom 9. September 1965 (BGBI. | S.
1273), das zuletzt durch Artikel 1 des Gesetzes vom 1. September 2017 (BGBI. | S. 3346) gedndert worden ist;
https://www.gesetze-im-internet.de/urhg/.
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The Copyright Act is divided into 5 parts and constitutes a comprehensive legal instrument
covering all aspects of copyright, including provisions concerning the copyright protection of
computer programs and the protection of related rights.

V.2, COPYRIGHT

V.2.1. Definition and content

According to Section 1 of the Copyright Act, the authors of works in the literary, scientific and
artistic domain enjoy protection for their works in accordance with the Copyright Act.

The authors of works in the literary, scientific and artistic domain enjoy protection for
their works in accordance with this Act.’

While the Copyright Act does not contain a definition of copyright, it describes the content of
the protection granted.

Copyright protects the author in his intellectual and personal relationships to the work
and in respect of the use of the work. It shall also serve to ensure equitable
remuneration for the use of the work.™’

As in most legal orders, copyright in Germany is comprised of two sets of rights, namely moral
and economic rights.

V.2.1.1 Moral rights

The author’s moral rights (“Urheberpersonlichkeitsrecht”) are described in Sections 12 to 14 of
the Copyright Act as the rights to publication, to recognition of authorship, and to prohibition
of the distortion or any other derogatory treatment of the work.

Section 12
Right of publication
(1) The author has the right to determine whether and how his work shall be published.

(2) The author reserves the right to communicate or describe the content of his work
to the public as long as neither the work nor the essential content or a description
of the work has been published with his consent.

Section 13
Recognition of authorship

The author has the right to be identified as the author of the work. He may determine
whether the work shall bear a designation of authorship and which designation is to
be used.

Section 14

Distortion of the work

190 § 1 UrhG: Die Urheber von Werken der Literatur, Wissenschaft und Kunst geniel3en fiir ihre Werke Schutz nach
MaBgabe dieses Gesetzes.

19 § 11 UrhG: Das Urheberrecht schiitzt den Urheber in seinen geistigen und persénlichen Beziehungen zum Werk
und in der Nutzung des Werkes. Es dient zugleich der Sicherung einer angemessenen Verglitung fiir die Nutzung
des Werkes.
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The author has the right to prohibit the distortion or any other derogatory treatment
of his work which is capable of prejudicing his legitimate intellectual or personal
interests in the work."

v.2.1.2 Economicrights

The author's economic rights (called “Verwertungsrechte” = “exploitation rights”) are
described in general terms in Section 15 of the Copyright Act. Specific provisions concerning
the author’s economic rights are contained in Sections 16 to 24 of the Copyright Act.

Section 15
General

(1) The author has the exclusive right to exploit his work in material form; this right
shall in particular include

1. the right of reproduction (section 16),
2. theright of distribution (section 17),
3. theright of exhibition (section 18).

(2) The author further has the exclusive right to communicate his work to the public in
non-material form (right of communication to the public). The right of
communication to the public shall compromise in particular

1. theright of recitation, performance and presentation (section 19),

2. theright of making the work available to the public (section 19a),

3. theright of broadcasting (section 20),

4. theright of communication by video or audio recordings (section 21),
5

. the right of communication of broadcasts and of works made available to the
public (section 22).

(3) The communication of a work shall be deemed public if it is intended for a plurality
of members of the public. Anyone who is not connected by a personal relationship
with the person exploiting the work or with the other persons to whom the work is
made perceivable or made available in non-material form shall be deemed to be a
member of the public.’”

192 § 12 Veréffentlichungsrecht
(1) Der Urheber hat das Recht zu bestimmen, ob und wie sein Werk zu veréffentlichen ist.

(2) Dem Urheber ist es vorbehalten, den Inhalt seines Werkes 6ffentlich mitzuteilen oder zu beschreiben, solange
weder das Werk noch der wesentliche Inhalt oder eine Beschreibung des Werkes mit seiner Zustimmung
verdffentlicht ist.

§ 13 Anerkennung der Urheberschaft

Der Urheber hat das Recht auf Anerkennung seiner Urheberschaft am Werk. Er kann bestimmen, ob das Werk mit
einer Urheberbezeichnung zu versehen und welche Bezeichnung zu verwenden ist.

§ 14 Entstellung des Werkes

Der Urheber hat das Recht, eine Entstellung oder eine andere Beeintréichtigung seines Werkes zu verbieten, die
geeignet ist, seine berechtigten geistigen oder persénlichen Interessen am Werk zu geféhrden.

193 § 15 Allgemeines
(1) Der Urheber hat das ausschlieSliche Recht, sein Werk in kérperlicher Form zu verwerten; das Recht umfalSt

70



Study

V.2.2.

Author

Section 7 of the Copyright Act provides for a definition of “author”.

Section 7

Author

The author is the creator of the work.’®*

V.2.3.

Protected works

The Copyright Act does not provide for a definition of “work”. However, the Act states in
Section 1 that the protected works have to belong to the literary, scientific or artistic domain,
and in Section 2 that only the author's own intellectual creations constitute works within the
meaning of this Act. In addition, Section 2 contains a non-exhaustive list of protected works.

Section 2

Protected works

(1) Protected works in the literary, scientific and artistic domain include, in particular:

1.

Literary works, such as written works, speeches and computer programs;

2. Musical works;
3.
4

Pantomimic works, including works of dance;

. Artistic works, including works of architecture and of applied art and drafts of

such works;

Photographic works, including works produced by processes similar to
photography;

Cinematographic works, including works produced by processes similar to
cinematography;

insbesondere

1.
2.
3.

das Vervielfiltigungsrecht (§ 16),
das Verbreitungsrecht (§ 17),
das Ausstellungsrecht (§ 18).

(2) Der Urheber hat ferner das ausschliel3liche Recht, sein Werk in unkérperlicher Form éffentlich wiederzugeben
(Recht der dffentlichen Wiedergabe). Das Recht der dffentlichen Wiedergabe umfal3t insbesondere

LA o=

das Vortrags-, Auffiihrungs- und Vorfiihrungsrecht (§ 19),

das Recht der éffentlichen Zugdnglichmachung (§ 19a),

das Senderecht (§ 20),

das Recht der Wiedergabe durch Bild- oder Tontrdger (§ 21),

das Recht der Wiedergabe von Funksendungen und von éffentlicher Zugédnglichmachung (§ 22).

(3) Die Wiedergabe ist éffentlich, wenn sie fiir eine Mehrzahl von Mitgliedern der Offentlichkeit bestimmt ist. Zur
Offentlichkeit gehért jeder, der nicht mit demjenigen, der das Werk verwertet, oder mit den anderen Personen,
denen das Werk in unkérperlicher Form wahrnehmbar oder zugdnglich gemacht wird, durch persénliche
Beziehungen verbunden ist.

194 § 7 Urheber

Urheber ist der Schopfer des Werkes.
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7. lllustrations of a scientific or technical nature, such as drawings, plans, maps,

sketches, tables and three-dimensional representations.

(2) Only the author's own intellectual creations constitute works within the meaning
of this Act.”*

Pursuant to Section 5 of the Copyright Act, official works are excluded from copyright

protection:

Section 5

Official works

(1) Acts, statutory instruments, official decrees and official notices, as well as decisions
and official head notes of decisions do not enjoy copyright protection.

(2) The same applies to other official texts published in the official interest for general
information purposes, subject to the proviso that the provisions concerning the
prohibition of alteration and the indication of sources in section 62 (1) to (3) and
section 63 (1) and (2) shall apply mutatis mutandis.

(3) Copyright in respect of private normative works shall not be affected by subsections
(1) and (2) if acts, statutory instruments, decrees or official notices refer to such
works without reproducing their wording. In that case the author shall be obliged
to grant every publisher, on equitable conditions, a right of reproduction and
distribution. Where a third party is the owner of the exclusive right of reproduction
and distribution, he shall be obliged to grant the right of use pursuant to the second
sentence.'®

195

196

§ 2 Geschlitzte Werke
(1) Zu den geschiitzten Werken der Literatur, Wissenschaft und Kunst gehdren insbesondere:

1.

2.
3.
4

“

Sprachwerke, wie Schriftwerke, Reden und Computerprogramme;
Werke der Musik;
pantomimische Werke einschlie8lich der Werke der Tanzkunst;

Werke der bildenden Kiinste einschlieBlich der Werke der Baukunst und der angewandten Kunst und
Entwiirfe solcher Werke;

Lichtbildwerke einschlieSlich der Werke, die éihnlich wie Lichtbildwerke geschaffen werden;
Filmwerke einschlieSlich der Werke, die dhnlich wie Filmwerke geschaffen werden;

Darstellungen wissenschaftlicher oder technischer Art, wie Zeichnungen, Pldne, Karten, Skizzen, Tabellen
und plastische Darstellungen.

(2) Werke im Sinne dieses Gesetzes sind nur persénliche geistige Schépfungen.
§ 5 Amtliche Werke

(1) Gesetze, Verordnungen, amtliche Erlasse und Bekanntmachungen sowie Entscheidungen und amtlich
verfalSte Leitsdtze zu Entscheidungen geniefSen keinen urheberrechtlichen Schutz.

(2) Das gleiche gilt fiir andere amtliche Werke, die im amtlichen Interesse zur allgemeinen Kenntnisnahme
veréffentlicht worden sind, mit der Einschrénkung, daf3 die Bestimmungen iiber Anderungsverbot und
Quellenangabe in § 62 Abs. 1 bis 3und § 63 Abs. 1 und 2 entsprechend anzuwenden sind.

(3) Das Urheberrecht an privaten Normwerken wird durch die Absdtze 1 und 2 nicht beriihrt, wenn Gesetze,
Verordnungen, Erlasse oder amtliche Bekanntmachungen auf sie verweisen, ohne ihren Wortlaut
wiederzugeben. In diesem Fall ist der Urheber verpflichtet, jedem Verleger zu angemessenen Bedingungen ein
Recht zur Vervielféltigung und Verbreitung einzurdumen. Ist ein Dritter Inhaber des ausschlieBlichen Rechts
zur Vervielfiltigung und Verbreitung, so ist dieser zur Einrdumung des Nutzungsrechts nach Satz 2
verpflichtet.
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V.3.

EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

The Copyright Act provides for a number of limitations to copyright, largely by way of
transposition of the provisions of Directive 2001/29/EC of the European Parliament and of the
Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights
in the information society and of Directive 2012/28/EU of the European Parliament and of the
Council of 25 October 2012 on certain permitted uses of orphan works.

Directive 2001/29/EC

National law - Copyright Act (Urhebergesetz
(UrhG))

Text

Text

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are an integral and essential part of a technological
process and the sole purpose of which is to enable

(@) a transmission in a network between third
parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and
which  have no independent economic
significance, shall be exempted from the
reproduction right provided for in Article 2.

Section 44a: Temporary acts of reproduction

Those temporary acts of reproduction shall be
permissible which are transient or incidental and
constitute an integral and essential part of a
technical process and whose sole purpose is to
enable

1. a transmission in a network between third
parties by an intermediary, or

2. a lawful use of a work or other protected
subject-matter to be made and which have no
independent economic significance.'”’

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

Section 53: Reproduction for private and other
personal uses

(1) It shall be permissible for a natural person to
make single copies of a work for private use on any
medium, insofar as they neither directly nor
indirectly serve commercial purposes, as long as
no obviously unlawfully-produced model or a
model which has been unlawfully made available
to the public is used for copying. A person
authorised to make copies may also cause such
copies to be made by another person if no
payment is received therefore, or if it involves
copies on paper or a similar medium which have
been effected by the use of any kind of
photomechanical technique or by some other
process having similar effects.

(2) It shall be permissible to make single copies of
a work or to have these made

197 § 44a Voriibergehende Vervielfdltigungshandlungen

Zuldssig sind voriibergehende Vervielfiltigungshandlungen, die fliichtig oder begleitend sind und einen
integralen und wesentlichen Teil eines technischen Verfahrens darstellen und deren alleiniger Zweck es ist,

1. eine Ubertragung in einem Netz zwischen Dritten durch einen Vermittler oder

2. eine rechtmdBige Nutzung

eines Werkes oder sonstigen Schutzgegenstands zu ermdglichen, und die keine eigenstdndige wirtschaftliche

Bedeutung haben.
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(UrhG))
Text Text

2. forinclusion in a personal archive if and insofar
as the reproduction is necessary for this
purpose and one’s own personal copy of the
work is used as the model from which the copy
is made,

3. forone’s own personal information concerning
current affairs if the work was broadcasted,

4, for other personal use

a) inthe case of small parts of a released work
or individual articles being released in
newspapers or periodicals,

b) in the case of a work which has been out of
print for at least two years.

This shall apply only if in addition,

1. the reproduction is effected on paper or any
similar medium by the use of any kind of
photographic technique or by some other
process having similar effects, or

2. exclusively analogue use takes place.
(4) The reproduction of
graphic recordings of musical works,

a)
b) a book or a periodical, in the case of an
essentially complete reproduction,

shall, insofar as this does not occur by means of
manual transcription, always be permissible only
with the consent of the rightholder or under the
conditions in accordance with subsection (2), first
sentence, number 2, or for personal use if, the work
has been out of print for at least two years.

5) Subsection (1) and (2), first sentence, numbers
2 to 4 shall not apply to database works the
elements of which are individually accessible by
electronic means.

(6) The copies may neither be distributed nor
communicated to the public. It shall, however, be
permissible to lend lawfully produced copies of
newspapers and out-of-print works, as well as
those works in which no damaged or missing parts
have been replaced by means of copies.

(7) The recording of publiclectures, productions or
performances of a work on video or audio
recording mediums, the realisation of plans and
drafts of artistic works and the reconstruction of
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Directive 2001/29/EC National law - Copyright Act (Urhebergesetz
(UrhG))
Text Text

architectural works shall always be permissible
only with the consent of the rightholder.'®

Section 54: Obligation to pay remuneration

(1) Where, given the nature of a work, it is probable
thatthe work will be reproduced, pursuant to
section 53 (1) or (2) or sections 60a to 60f, the
author of the work shall be entitled to payment of
equitable remuneration from the manufacturer of
appliances and of storage mediums, where the

198

§ 53 Vervielfiltigungen zum privaten und sonstigen eigenen Gebrauch

(1)

)

3)
4

(5)

(6)

7)

Zuldssig sind einzelne Vervielfdltigungen eines Werkes durch eine natiirliche Person zum privaten Gebrauch
auf beliebigen Trdgern, sofern sie weder unmittelbar noch mittelbar Erwerbszwecken dienen, soweit nicht zur
Vervielfiltigung eine offensichtlich rechtswidrig hergestellte oder éffentlich zugdnglich gemachte Vorlage
verwendet wird. Der zur Vervielfiltigung Befugte darf die Vervielféltigungsstiicke auch durch einen anderen
herstellen lassen, sofern dies unentgeltlich geschieht oder es sich um Vervielfiltigungen auf Papier oder einem
dhnlichen Tréiger mittels beliebiger photomechanischer Verfahren oder anderer Verfahren mit dhnlicher
Wirkung handelt.

Zuldssig ist, einzelne Vervielfdltigungsstiicke eines Werkes herzustellen oder herstellen zu lassen
1. (weggefallen)

2. zur Aufnahme in ein eigenes Archiv, wenn und soweit die Vervielféltigung zu diesem Zweck geboten ist
und als Vorlage fiir die Vervielfdltigung ein eigenes Werksttick benutzt wird,

zur eigenen Unterrichtung lber Tagesfragen, wenn es sich um ein durch Funk gesendetes Werk handelt,
zum sonstigen eigenen Gebrauch,

a) wenn es sich um kleine Teile eines erschienenen Werkes oder um einzelne Beitrdge handelt, die in
Zeitungen oder Zeitschriften erschienen sind,

b) wenn es sich um ein seit mindestens zwei Jahren vergriffenes Werk handelt.
Dies gilt nur, wenn zusdtzlich

1. die Vervielfiltigung auf Papier oder einem dhnlichen Trdger mittels beliebiger photomechanischer
Verfahren oder anderer Verfahren mit dhnlicher Wirkung vorgenommen wird oder

2. eine ausschlieB8lich analoge Nutzung stattfindet.
(weggefallen)

Die Vervielfiltigung

a) graphischer Aufzeichnungen von Werken der Musik,

b) eines Buches oder einer Zeitschrift, wenn es sich um eine im wesentlichen vollstdndige Vervielféltigung
handelt,

ist, soweit sie nicht durch Abschreiben vorgenommen wird, stets nur mit Einwilligung des Berechtigten
zuldissig oder unter den Voraussetzungen des Absatzes 2 Satz 1 Nr. 2 oder zum eigenen Gebrauch, wenn es
sich um ein seit mindestens zwei Jahren vergriffenes Werk handelt.

Die Absditze 1 und 2 Satz 1 Nr. 2 bis 4 finden keine Anwendung auf Datenbankwerke, deren Elemente einzeln
mit Hilfe elektronischer Mittel zugdnglich sind.

Die Vervielfiltigungsstiicke diirfen weder verbreitet noch zu 6ffentlichen Wiedergaben benutzt werden.
Zuldssig ist jedoch, rechtmdBig hergestellte Vervielfdltigungsstiicke von Zeitungen und vergriffenen Werken
sowie solche Werkstiicke zu verleihen, bei denen kleine beschddigte oder abhanden gekommene Teile durch
Vervielfdltigungsstlicke ersetzt worden sind.

Die Aufnahme éffentlicher Vortrdge, Auffiihrungen oder Vorfiihrungen eines Werkes auf Bild- oder Tontrdiger,
die Ausfiihrung von Pldnen und Entwiirfen zu Werken der bildenden Kiinste und der Nachbau eines Werkes
der Baukunst sind stets nur mit Einwilligung des Berechtigten zuldssig.
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type of appliance or storage medium is used solely
or together with other appliances, storage
mediums or accessories, for the making of such
reproductions.

(2) The claim according to subsection (1) shall not
apply where in the light of the circumstances it can
be expected that the appliances or storage
mediums will not be used for reproductions in the
territory to which this Act applies.™

(b) in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or non-application of
technological measures referred to in Article 6
to the work or subject-matter concerned;

Section 53(1) and (2): See above

—
(a)
~—

in respect of specific acts of reproduction made
by publiclyaccessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage;

Section 53(2)(2): see above

Section 58: Advertising an exhibition and the
public sale of works

The reproduction, distribution and making
available to the public of works as referred to in
section 2 (1) numbers 4 to 6 which are exhibited in
public or intended for public exhibition or public
sale shall be permitted to the organiser for
advertising purposes to the extent necessary for
the promotion of the event.?®

=S

in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted;

Section 55: Reproduction by broadcasting
organisations

(1) A broadcasting organisation which is
authorised to broadcast a work shall be permitted
to transfer the work, by its own means, to video or
audio recording mediums in order to use them
once each for the purposes of broadcasting via its
transmitters or relay stations. The video or audio

199 § 54 Vergiitungspflicht

(1) Ldsst die Art des Werkes eine nach § 53 Absatz 1 oder 2 oder den §§ 60a bis 60f erlaubte Vervielfiltigung
erwarten, so hat der Urheber des Werkes gegen den Hersteller von Gerditen und von Speichermedien, deren
Typ allein oder in Verbindung mit anderen Gerditen, Speichermedien oder Zubehér zur Vornahme solcher
Vervielfiltigungen benutzt wird, Anspruch auf Zahlung einer angemessenen Vergiitung.(1)

(2) Der Anspruch nach Absatz 1 entféillt, soweit nach den Umsténden erwartet werden kann, dass die Gerdte oder
Speichermedien im Geltungsbereich dieses Gesetzes nicht zu Vervielfiltigungen benutzt werden.

200 § 58 Werbung fiir die Ausstellung und den 6ffentlichen Verkauf von Werken

Zuldssig sind die Vervielféltigung, Verbreitung und é6ffentliche Zugdnglichmachung von 6ffentlich ausgestellten
oder zur dffentlichen Ausstellung oder zum 6ffentlichen Verkauf bestimmten Werken gemdl § 2 Absatz 1
Nummer 4 bis 6 durch den Veranstalter zur Werbung, soweit dies zur Férderung der Veranstaltung erforderlich ist.
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recording mediums shall be deleted at the latest
one month after the work is first broadcasted.

(2) Video or audio recordings of an exceptional
documentary value need not be deleted if they are
to be included in an official archive. The author
must be notified immediately of their inclusion in
the archive.?”!

(e) in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial
purposes, such as hospitals or prisons, on
condition that the rightholders receive fair
compensation.

Section 47 and 52(1)
Section 47: School broadcasts

(1) Schools, teacher training and further training
institutions may make individual copies of works
to be used as part of a school broadcast by
transferring the works to video or audio recording
mediums. The same shall apply to youth welfare
institutions and state image archives or
comparable institutions under public ownership.

(2) The video or audio recording mediums may
only be used for teaching purposes. They must be
deleted at the latest at the end of the academic
year following the transmission of the school
broadcast, unless the author has been paid
equitable remuneration.2%?

Section 52: Communication to the public

(1) It shall be permissible to communicate to the
public a published work if that communication
serves a non-profit-making purpose for the
organiser, if participants are admitted free of
charge and, in the case of a lecture or performance
of a work, if none of the performers (section 73) is
paid a special remuneration. Equitable
remuneration shall be paid for the communication.

201 § 55 Vervielfdltigung durch Sendeunternehmen

(1) Ein Sendeunternehmen, das zur Funksendung eines Werkes berechtigt ist, darf das Werk mit eigenen Mitteln
auf Bild- oder Tontrdger libertragen, um diese zur Funksendung (iber jeden seiner Sender oder Richtstrahler
je einmal zu benutzen. Die Bild- oder Tontrdger sind spdtestens einen Monat nach der ersten Funksendung

des Werkes zu l6schen.

(2) Bild- oder Tontrdger, die auBBergewdohnlichen dokumentarischen Wert haben, brauchen nicht geléscht zu
werden, wenn sie in ein amtliches Archiv aufgenommen werden. Von der Aufnahme in das Archiv ist der

Urheber unverziiglich zu benachrichtigen.
202

§ 47 Schulfunksendungen

(1) Schulen sowie Einrichtungen der

Lehrerbildung und der

Lehrerfortbildung  diirfen einzelne

Vervielfiltigungsstiicke von Werken, die innerhalb einer Schulfunksendung gesendet werden, durch
Ubertragung der Werke auf Bild- oder Tontrdger herstellen. Das gleiche gilt fiir Heime der Jugendhilfe und die
staatlichen Landesbildstellen oder vergleichbare Einrichtungen in éffentlicher Trdgerschaft.

(2) Die Bild- oder Tontrdger diirfen nur fiir den Unterricht verwendet werden. Sie sind spditestens am Ende des auf
die Ubertragung der Schulfunksendung folgenden Schuljahrs zu I6schen, es sei denn, dal8 dem Urheber eine

angemessene Verglitung gezahlt wird.
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The obligation to pay remuneration shall not apply
to events organised by the youth welfare service,
the social welfare service, geriatric and welfare
service, and the prisoners’ welfare service insofar
as they are only available to a specific, limited
group of persons on account of their social or
educational purpose. This shall not apply where
the event serves the profit-making purpose of a
third party; in such cases the third party shall pay
the remuneration.?%

5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

Section2and 3

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

Section 53(2)(3) (private use): see above

(b) uses, for the benefit of people with a disability,
which are directly related to the disability and
of a non-commercial nature, to the extent
required by the specific disability;

Section 45a: Persons with disabilities

(1) The reproduction of a work for non-commercial
purposes shall be permissible for, and its
distribution exclusively to, persons whose access
to the work, because of a disability, is not possible
or is made considerably more difficult by the
already available means of sensual perception, if
such reproduction is necessary to facilitate access.

(2) An equitable remuneration shall be paid to the
author for reproduction and distribution;
production solely of individual copies shall be
exempted. Claims may only be asserted through a
collecting society.2%

203 § 52 Offentliche Wiedergabe

(1) Zuldssig ist die 6ffentliche Wiedergabe eines verdffentlichten Werkes, wenn die Wiedergabe keinem
Erwerbszweck des Veranstalters dient, die Teilnehmer ohne Entgelt zugelassen werden und im Falle des
Vortrags oder der Auffiihrung des Werkes keiner der ausiibenden Kiinstler (§ 73) eine besondere Verglitung
erhdlt. Fiir die Wiedergabe ist eine angemessene Verglitung zu zahlen. Die Vergiitungspflicht entféllt fiir

Veranstaltungen der Jugendhilfe,

der Sozialhilfe,

der Alten- und Wobhlfahrtspflege sowie der

Gefangenenbetreuung, sofern sie nach ihrer sozialen oder erzieherischen Zweckbestimmung nur einem
bestimmt abgegrenzten Kreis von Personen zugdnglich sind. Dies gilt nicht, wenn die Veranstaltung dem
Erwerbszweck eines Dritten dient; in diesem Fall hat der Dritte die Vergiitung zu zahlen.

204 § 45a Behinderte Menschen

(1) Zuldssig ist die nicht Erwerbszwecken dienende Vervielféltigung eines Werkes fiir und deren Verbreitung
ausschlieB8lich an Menschen, soweit diesen der Zugang zu dem Werk in einer bereits verfligbaren Art der
sinnlichen Wahrnehmung auf Grund einer Behinderung nicht méglich oder erheblich erschwert ist, soweit es

zur Erméglichung des Zugangs erforderlich ist.

(2) Fir die Vervielfiltigung und Verbreitung ist dem Urheber eine angemessene Vergiitung zu zahlen;
ausgenommen ist die Herstellung lediglich einzelner Vervielfdltigungsstiicke. Der Anspruch kann nur durch
eine Verwertungsgesellschaft geltend gemacht werden.
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(c) reproduction by the press, communication to
the public or making available of published
articles on current economic, political
orreligious topics or of broadcast works or
other subject-matter of the same character, in
cases where such use is not expressly reserved,
and as long as the source, including the
author's name, is indicated, or use of works or
other subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

Section 49 and 50

Section 49: Newspaper articles and broadcast
commentaries

(1) It shall be permissible to reproduce and
distribute individual broadcast commentaries and
individual articles, as well as illustrations published
in connection therewith, from newspapers and
other information sheets devoted solely to current
affairs in other newspapers or information sheets
of this kind, and it shall be permissible to
communicate such commentaries, articles and
illustrations to the public, if they concern current
political, economic or religious issues and do not
contain a statement reserving rights. The author
shall be paid equitable remuneration for the
reproduction, distribution and communication to
the public, unless the reproduction, distribution
and communication to the public is of short
extracts of several commentaries or articles in the
form of an overview. A claim may be asserted only
through a collecting agency.

(2) It shall be permissible without limitation to
reproduce, distribute and communicate to the
public miscellaneous news items of a factual
nature and news of the day which has been
published via the press or broadcasting; protection
granted under other statutory provisions shall
remain unaffected thereby.?%

Section 50: Reporting on current events

For the purposes of reporting on current events by
broadcasting or similar technical means in
newspapers, periodicals and other printed matter
or other data carriers mainly devoted to current
events, as well as on film, the reproduction,
distribution and communication to the public of

205 § 49 Zeitungsartikel und Rundfunkkommentare

(1) Zuldssig ist die Vervielfdltigung und Verbreitung einzelner Rundfunkkommentare und einzelner Artikel sowie
mit ihnen im Zusammenhang veréffentlichter Abbildungen aus Zeitungen und anderen lediglich
Tagesinteressen dienenden Informationsbldttern in anderen Zeitungen und Informationsblcttern dieser Art
sowie die 6ffentliche Wiedergabe solcher Kommentare, Artikel und Abbildungen, wenn sie politische,
wirtschaftliche oder religiése Tagesfragen betreffen und nicht mit einem Vorbehalt der Rechte versehen sind.
Fiir die Vervielfiltigung, Verbreitung und 6ffentliche Wiedergabe ist dem Urheber eine angemessene
Vergiitung zu zahlen, es sei denn, dal8 es sich um eine Vervielfiltigung, Verbreitung oder Gffentliche
Wiedergabe kurzer Ausziige aus mehreren Kommentaren oder Artikeln in Form einer Ubersicht handelt. Der
Anspruch kann nur durch eine Verwertungsgesellschaft geltend gemacht werden.

(2) Unbeschrdnkt zuldssig ist die Vervielféltigung, Verbreitung und 6ffentliche Wiedergabe von vermischten
Nachrichten tatsdchlichen Inhalts und von Tagesneuigkeiten, die durch Presse oder Funk veréffentlicht
worden sind; ein durch andere gesetzliche Vorschriften gewdhrter Schutz bleibt unbertihrt.
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works which become perceivable in the course of
these events shall be permitted to the extent
justified by the purpose of the report.2%

(d) quotations for purposes such as criticism or
review, provided thatthey relate to a work or
other subject-matter which has already
beenlawfully made available to the public, that,
unless this turns out to be impossible, the
source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required by
the specific purpose;

Section 51: Quotations

It shall be permissible to reproduce, distribute and
communicate to the public a published work for
the purpose of quotation so far as such use is
justified to that extent by the particular purpose.
This shall be permissible in particular where

1. subsequent to publication individual works are
included in an independent scientific work for
the purpose of explaining the contents,

2. subsequent to publication passages from a
work are quoted in an independent work of
language,

3. individual passages from a released musical
work are quoted in an independent musical
work.

The authorisation to quote under the first and
second sentences includes the use of an
illustration or other reproduction of the cited work,
even if this is itself protected by copyright or a
related right.2%’

(e) use for the purposes of public security or to
ensure the proper performance or reporting of

Section 45: Administration of justice and public
security

administ'ratlve, parliamentary —or judicial | (1) |t shall be permissible to make individual copies
proceedings; of works for use in proceedings before a court, an
arbitration tribunal or authority or to have such
copies made.
206 § 50 Berichterstattung (iber Tagesereignisse

Zur Berichterstattung (iber Tagesereignisse durch Funk oder durch dhnliche technische Mittel, in Zeitungen,
Zeitschriften und in anderen Druckschriften oder sonstigen Datentrdgern, die im Wesentlichen Tagesinteressen
Rechnung tragen, sowie im Film, ist die Vervielfiltigung, Verbreitung und 6ffentliche Wiedergabe von Werken, die
im Verlauf dieser Ereignisse wahrnehmbar werden, in einem durch den Zweck gebotenen Umfang zuldissig.

207 § 51 Zitate

Zuldssig ist die Vervielfdltigung, Verbreitung und 6ffentliche Wiedergabe eines veréffentlichten Werkes zum
Zweck des Zitats, sofern die Nutzung in ihrem Umfang durch den besonderen Zweck gerechtfertigt ist. Zuldssig ist

dies insbesondere, wenn

1. einzelne Werke nach der Veréffentlichung in ein selbstédndiges wissenschaftliches Werk zur Erlduterung des

Inhalts aufgenommen werden,

2. Stellen eines Werkes nach der Veréffentlichung in einem selbstdndigen Sprachwerk angefiihrt werden,

einzelne Stellen eines erschienenen Werkes der Musik in einem selbstdndigen Werk der Musik angefiihrt

werden.

Von der Zitierbefugnis gemdl den Sitzen 1 und 2 umfasst ist die Nutzung einer Abbildung oder sonstigen
Vervielféltigung des zitierten Werkes, auch wenn diese selbst durch ein Urheberrecht oder ein verwandtes

Schutzrecht geschditzt ist.
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(2) Courts and authorities may, for the purposes of
the administration of justice and public security,
make copies of portraits or to have these
reproduced.

(3) The distribution, exhibition in public and
communication to the public of the works shall be
permissible under the same conditions as apply to
reproduction. 2%

(f) use of political speeches as well as extracts of | Section 48: Public speeches

public lectures or similar works or subject-
matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

(1) It shall be permissible

1. to reproduce and distribute speeches relating
to current affairs in newspapers, periodicals or
other printed matter or other data carriers
which mainly record current events, where the
speeches were made at public gatherings or
were published by means of communication to
the public within the meaning of section 19a or
section 20, and to communicate such speeches
to the public,

2. to reproduce, distribute and communicate to
the public a speech delivered during public
negotiations before state, local authority or
church organs.

(2) It shall, however, not be permissible to
reproduce and distribute the speeches designated
in subsection (1), number 2, in the form of a
collection predominantly containing speeches by
the same author.?®

208

209

§ 45 Rechtspflege und éffentliche Sicherheit

(1) Zuldssig ist, einzelne Vervielfdltigungsstiicke von Werken zur Verwendung in Verfahren vor einem Gericht,
einem Schiedsgericht oder einer Behérde herzustellen oder herstellen zu lassen.

(2) Gerichte und Behérden diirfen fiir Zwecke der Rechtspflege und der éffentlichen Sicherheit Bildnisse
vervielfiltigen oder vervielfdltigen lassen.

(3) Unter den gleichen Voraussetzungen wie die Vervielfdltigung ist auch die Verbreitung, 6ffentliche Ausstellung
und é6ffentliche Wiedergabe der Werke zuldssig.

§ 48 Offentliche Reden
(1) Zuldssig ist
1. die Vervielfdltigung und Verbreitung von Reden (iber Tagesfragen in Zeitungen, Zeitschriften sowie in
anderen Druckschriften oder sonstigen Datentrdgern, die im Wesentlichen den Tagesinteressen
Rechnung tragen, wenn die Reden bei 6ffentlichen Versammlungen gehalten oder durch 6ffentliche

Wiedergabe im Sinne von § 19a oder § 20 verdffentlicht worden sind, sowie die 6ffentliche Wiedergabe
solcher Reden,

2. die Vervielfiltigung, Verbreitung und Ooffentliche Wiedergabe von Reden, die bei O&ffentlichen
Verhandlungen vor staatlichen, kommunalen oder kirchlichen Organen gehalten worden sind.

(2) Unzuléssig ist jedoch die Vervielfiltigung und Verbreitung der in Absatz 1 Nr. 2 bezeichneten Reden in Form
einer Sammlung, die liberwiegend Reden desselben Urhebers enthiilt.
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(g) use during religious celebrations or official
celebrations organised by a public authority;

Section 52: Communication to the public

(1) It shall be permissible to communicate to the
public a published work if that communication
serves a non-profit-making purpose for the
organiser, if participants are admitted free of
charge and, in the case of a lecture or performance
of a work, if none of the performers (section 73) is
paid a special remuneration. Equitable
remuneration shall be paid for the communication.
The obligation to pay remuneration shall not apply
to events organised by the youth welfare service,
the social welfare service, geriatric and welfare
service, the prisoners’ welfare service, as well as to
school events insofar as they are only available to
a specific, limited group of persons on account of
their social or educational purpose. This shall not
apply where the event serves the profit-making
purpose of a third party; in such cases the third
party shall pay the remuneration.

(2) It shall also be permissible to communicate to
the public a published work in a religious service or
at a religious celebration organised by a church or
religious community. The organiser shall, however,
pay the author equitable remuneration.

(3) Public stage performances, making available to
the public and broadcasting of a work, as well as
public screenings of a cinematographic work shall
always only be permissible with the consent of the
rightholder.2™

(h) use of works, such as works of architecture or
sculpture, made to be located permanently in
public places;

Section 59: Works in public places

(1) It shall be permissible to reproduce, distribute
and make available to the public works located
permanently in public roads and ways or public

210 § 52 Offentliche Wiedergabe

(1) Zuldssig ist die 6ffentliche Wiedergabe eines verdffentlichten Werkes, wenn die Wiedergabe keinem
Erwerbszweck des Veranstalters dient, die Teilnehmer ohne Entgelt zugelassen werden und im Falle des
Vortrags oder der Auffiihrung des Werkes keiner der ausiibenden Kiinstler (§ 73) eine besondere Verglitung
erhdlt. Fiir die Wiedergabe ist eine angemessene Verglitung zu zahlen. Die Vergiitungspflicht entféllt fiir
Veranstaltungen der Jugendhilfe, der Sozialhilfe, der Alten- und Wohlfahrtspflege, der Gefangenenbetreuung
sowie fiir Schulveranstaltungen, sofern sie nach ihrer sozialen oder erzieherischen Zweckbestimmung nur
einem bestimmt abgegrenzten Kreis von Personen zugdnglich sind. Dies gilt nicht, wenn die Veranstaltung
dem Erwerbszweck eines Dritten dient; in diesem Fall hat der Dritte die Verglitung zu zahlen.

(2) Zuldssig ist die 6ffentliche Wiedergabe eines erschienenen Werkes auch bei einem Gottesdienst oder einer
kirchlichen Feier der Kirchen oder Religionsgemeinschaften. Jedoch hat der Veranstalter dem Urheber eine

angemessene Verglitung zu zahlen.

(3) Offentliche biihnenmdBige Darstellungen, 6ffentliche Zugéinglichmachungen und Funksendungen eines
Werkes sowie dffentliche Vorfiihrungen eines Filmwerks sind stets nur mit Einwilligung des Berechtigten

zuldissig.
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open spaces. In the case of buildings, this
authorisation shall only extend to the facade.

(2) The reproductions may not be carried out on a
building.?"

(i) incidental inclusion of a work or other subject-
matter in other material;

Section 57: Incidental works

It shall be permissible to reproduce, distribute and
communicate to the public works if they are to be
regarded as works incidental to the actual subject-
matter being reproduced, distributed or
communicated to the public.?2

(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

Section 58: Advertising an exhibition and the
public sale of works

The reproduction, distribution and making
available to the public of works as referred to in
section 2 (1) numbers 4 to 6 which are exhibited in
public or intended for public exhibition or public
sale shall be permitted to the organiser for
advertising purposes to the extent necessary for
the promotion of the event.?®

(k) use for the purpose of caricature, parody or
pastiche;

Section 24: Free use

(1) Anindependent work created in the free use of
the work of another person may be published or
exploited without the consent of the author of the
work used.

(2) Subsection (1) shall not apply to the use of a
musical work in which a melody is recognisably
taken from the work and used as the basis for a
new work.?'

2 § 59 Werke an 6ffentlichen Pléitzen

(1) Zuldssig ist, Werke, die sich bleibend an 6ffentlichen Wegen, Stral8en oder Plitzen befinden, mit Mitteln der
Malerei oder Graphik, durch Lichtbild oder durch Film zu vervielfiltigen, zu verbreiten und offentlich
wiederzugeben. Bei Bauwerken erstrecken sich diese Befugnisse nur auf die duf8ere Ansicht.

(2) Die Vervielfdltigungen diirfen nicht an einem Bauwerk vorgenommen werden.

212 § 57 Unwesentliches Beiwerk

Zuldssig ist die Vervielfiltigung, Verbreitung und 6ffentliche Wiedergabe von Werken, wenn sie als
unwesentliches Beiwerk neben dem eigentlichen Gegenstand der Vervielféltigung, Verbreitung oder 6ffentlichen

Wiedergabe anzusehen sind.

213 § 58 Werbung fiir die Ausstellung und den &ffentlichen Verkauf von Werken

Zuldssig sind die Vervielfaltigung, Verbreitung und 6ffentliche Zugdnglichmachung von 6ffentlich ausgestellten
oder zur dffentlichen Ausstellung oder zum 6ffentlichen Verkauf bestimmten Werken gemdl8 § 2 Absatz 1
Nummer 4 bis 6 durch den Veranstalter zur Werbung, soweit dies zur Férderung der Veranstaltung erforderlich

ist.(1)
24 § 24 Freie Benutzung

(1) Ein selbstindiges Werk, das in freier Benutzung des Werkes eines anderen geschaffen worden ist, darf ohne
Zustimmung des Urhebers des benutzten Werkes veréffentlicht und verwertet werden.
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() use in connection with the demonstration or
repair of equipment;

Section 56: Reproduction and communication
to the public in commercial enterprises

(1) In commercial enterprises which distribute
appliances for making or communicating video or
audio recordings, for the reception of broadcasts,
or for electronic data processing, or which repair
them, works may be transferred onto video or
audio mediums, or onto data carriers, made
perceivable to the public using video or audio
recordings, or onto data carriers, and broadcasts
may be made perceivable to the public and works
may be made available to the public where it is
necessary to demonstrate such appliances to
customers or to repair them.

(2) Video or audio recordings made or data
recorded on data carriers pursuant to subsection
(1) must be deleted immediately.?'

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

Section 53(7)

(7) The recording of public lectures, productions or
performances of a work on video or audio
recording mediums, the realisation of plans and
drafts of artistic works and the reconstruction of
architectural works shall always be permissible
only with the consent of the rightholder.?'®

(n) use by communication or making available, for
the purpose ofresearch or private study, to
individual members of the public by dedicated
terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

c

use in certain other cases of minor importance
where exceptions orlimitations already exist
under national law, provided that they only

(2) Absatz 1 gilt nicht fiir die Benutzung eines Werkes der Musik, durch welche eine Melodie erkennbar dem Werk
entnommen und einem neuen Werk zugrunde gelegt wird.

215 § 56 Vervielfdltigung und 6ffentliche Wiedergabe in Geschdiftsbetrieben

(1) In Geschdftsbetrieben, in denen Gerdte zur Herstellung oder zur Wiedergabe von Bild- oder Tontrdgern, zum
Empfang von Funksendungen oder zur elektronischen Datenverarbeitung vertrieben oder instand gesetzt
werden, ist die Ubertragung von Werken auf Bild-, Ton- oder Datentréiger, die ©6ffentliche
Wahrnehmbarmachung von Werken mittels Bild-, Ton- oder Datentriiger sowie die Offentliche
Wahrnehmbarmachung von Funksendungen und 6ffentliche Zugdnglichmachungen von Werken zuldissig,
soweit dies notwendig ist, um diese Gerdte Kunden vorzufiihren oder instand zu setzen.

(2) Nach Absatz 1 hergestellte Bild-, Ton- oder Datentréiger sind unverziiglich zu I6schen.

216 (7)

Die Aufnahme &ffentlicher Vortréige, Auffiihrungen oder Vorfiihrungen eines Werkes auf Bild- oder Tontrdger,

die Ausfiihrung von Pldnen und Entwidirfen zu Werken der bildenden Kiinste und der Nachbau eines Werkes
der Baukunst sind stets nur mit Einwilligung des Berechtigten zuldssig.

84




Study

Directive 2001/29/EC National law - Copyright Act (Urhebergesetz
(UrhG))
Text Text

concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

5(4): Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised
act of reproduction.

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

Section 14: Distortion of the work

The author has the right to prohibit the distortion
or any other derogatory treatment of his work
which is capable of prejudicing his legitimate
intellectual or personal interests in the work.2"’

Directive 2012/28

National law - Copyright Act (Urhebergesetz
(UrhG))

Text

Text

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

Section 61(1)-(4) and 61c¢
Section 61: Orphan works

(1) The reproduction and the making available to
the public of orphan works shall be permissible
pursuant to subsections (3) to (5).

(2) Orphan works within the meaning of this Act
shall be

1. works and other protected subject-matter in
books, trade journals, newspapers, magazines
or writings;

2. cinematographic works, as well as video media
and audio and video media on which
cinematographic works have been recorded;
and

3. audio media

in the collections (holdings) of publicly accessible
libraries, educational institutions, museums,
archives and institutions in the field of cinematic
and audio heritage, if the holdings have already
been published, the rightholder of which could

27 § 14 Entstellung des Werkes

Der Urheber hat das Recht, eine Entstellung oder eine andere Beeintréichtigung seines Werkes zu verbieten, die
geeignet ist, seine berechtigten geistigen oder persénlichen Interessen am Werk zu geféhrden.
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not be established or traced despite a diligent

search.

(3) Where an item in the holdings has several
rightholders, its content may also be reproduced
and made available to the public if, despite a
diligent search, it was not possible to establish or
trade all the rightholders, but permission to use
the item in the holdings has been obtained from
one of the known rightholders.

(4) Holdings which have not been published or
broadcast may also be used by the institution
referred to in subsection (2) if they have already
been made available to the public with the
permission of the rightholder and, therefore, it can
be assumed in good faith that the rightholder
would agree to the use in accordance with
subsection (1).2'§(

Section 61c: Use of orphan works by public
broadcasting organisations

The reproduction and making available to the
public of

1. cinematographic works, as well as video media
and video and audio media on which
cinematographic works have been recorded,
and

2. audio media

which were produced before 1 January 2003 by
public broadcasting organisations and which are

218

§ 61 Verwaiste Werke

(1) Zuldssig sind die Vervielfdltigung und die 6ffentliche Zugdnglichmachung verwaister Werke nach MaBgabe
der Absditze 3 bis 5.

Verwaiste Werke im Sinne dieses Gesetzes sind

)

3)

(4)

1.

Werke und sonstige Schutzgegenstdnde in Biichern, Fachzeitschriften, Zeitungen, Zeitschriften oder
anderen Schriften,

Filmwerke sowie Bildtréger und Bild- und Tontrdger, auf denen Filmwerke aufgenommen sind, und

Tontrdger aus Sammlungen (Bestandsinhalte) von Offentlich  zugdnglichen Bibliotheken,
Bildungseinrichtungen, Museen, Archiven sowie von Einrichtungen im Bereich des Film- oder Tonerbes,
wenn diese Bestandsinhalte bereits veroffentlicht worden sind, deren Rechtsinhaber auch durch eine
sorgfltige Suche nicht festgestellt oder ausfindig gemacht werden konnte.

Gibt es mehrere Rechtsinhaber eines Bestandsinhalts, kann dieser auch dann vervielfdltigt und éffentlich
zugdnglich gemacht werden, wenn selbst nach sorgfdltiger Suche nicht alle Rechtsinhaber festgestellt oder
ausfindig gemacht werden konnten, aber von den bekannten Rechtsinhabern die Erlaubnis zur Nutzung
eingeholt worden ist.

Bestandsinhalte, die nicht erschienen sind oder nicht gesendet wurden, diirfen durch die jeweilige in Absatz 2
genannte Institution genutzt werden, wenn die Bestandsinhalte von ihr bereits mit Erlaubnis des
Rechtsinhabers der Offentlichkeit zugcinglich gemacht wurden und sofern nach Treu und Glauben
anzunehmen ist, dass der Rechtsinhaber in die Nutzung nach Absatz 1 einwilligen wiirde.
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in their collection shall also be permissible by
public broadcasting organisations under the
conditions set out in section 61 (2) to (5). Sections
61a and 61b shall apply mutatis mutandis.?®

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the reservation of, the restoration of, and
the provision of cultural and educational access to,
works and phonograms contained in their
collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

Section 61(5) The reproduction and the making
available to the public by the institutions referred
to in subsection (2) shall be permissible only if the
institutions are acting to fulfil their tasks which are
in the public interest, in particular if they preserve
and restore holdings and make them accessible in
their collections, if this serves cultural and
educational purposes. The institutions may charge
a fee for providing access to the orphan works
which covers the costs of the digitalisation and the
making available to the public.??°

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

Section 63: Acknowledgement of source

(1) If a work or part of a work is reproduced or
distributed pursuant to section 45 (1), sections 45a
to 48, 50, 51, 58, 59, as well as sections 60a to 60d,
61 and 61c, the source must in all cases be clearly
acknowledged. In the case of the reproduction or
distribution of entire literary works or entire
musical works, the publishing house which
released the work shall be indicated in addition to
the author and it shall also be clearly indicated
whether the work has been abridged or other
alterations have been made. The obligation to
indicate the source shall not apply where the
source is neither named on the copy of the work
nor is named when the work wused is
communicated nor is otherwise known to the
person authorised to make the reproduction or
distribution, or in the case of section 60a or of

29 § 61c Nutzung verwaister Werke durch 6ffentlich-rechtliche Rundfunkanstalten

Zuldssig sind die Vervielfiltigung und die 6ffentliche Zugéinglichmachung von

1. Filmwerken sowie Bildtrédgern und Bild- und Tontrdgern, auf denen Filmwerke aufgenommen sind, und

2. Tontrdgern,

die vor dem 1. Januar 2003 von 6ffentlich-rechtlichen Rundfunkanstalten hergestellt wurden und sich in deren
Sammlung befinden, unter den Voraussetzungen des § 61 Absatz 2 bis 5 auch durch &ffentlich-rechtliche
Rundfunkanstalten. Die §§ 61a und 61b gelten entsprechend.

220 (5) Die Vervielfdltigung und die 6ffentliche Zugdnglichmachung durch die in Absatz 2 genannten Institutionen
sind nur zuldssig, wenn die Institutionen zur Erfiillung ihrer im Gemeinwohl liegenden Aufgaben handeln,
insbesondere wenn sie Bestandsinhalte bewahren und restaurieren und den Zugang zu ihren Sammlungen
eréffnen, sofern dies kulturellen und bildungspolitischen Zwecken dient. Die Institutionen diirfen fiir den
Zugang zu den genutzten verwaisten Werken ein Entgelt verlangen, das die Kosten der Digitalisierung und

der offentlichen Zugdnglichmachung deckt.
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section 60b the examination purposes necessitate
dispensing with quoting the source.

(2) Where according to the provisions of this
section it is permissible to communicate a work to
the public, the source shall be clearly indicated if
and insofar as this is required by customary
practice. In cases of communication to the public
pursuant to sections 46, 48, 51, 60a to 60d, 61 and
61¢, the source, including the name of the author,
must in all cases be acknowledged unless this is
not possible.?

3) L]

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private partnership
agreements.

(see sections 29 to 40a for contractually granting
the right of use)

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the

Section 61b and 61c¢

Section 61b: Termination of use and obligation
to pay remuneration

Where a rightholder of an item in the holdings is
subsequently established or traced, the institution
using the item in the holdings shall without delay
cease the acts of use as soon as it learns thereof.
The rightholder shall be entitled to payment of
equitable remuneration for the use already made
of the item in the holdings against the institution
using it.2%2

221

§ 63 Quellenangabe

(1) Wenn ein Werk oder ein Teil eines Werkes in den Fdillen des § 45 Abs. 1, der §§ 45a bis 48, 50, 51, 58, 59, sowie
der §§ 60a bis 60d, 61 und 61c vervielféltigt oder verbreitet wird, ist stets die Quelle deutlich anzugeben. Bei
der Vervielfiltigung oder Verbreitung ganzer Sprachwerke oder ganzer Werke der Musik ist neben dem
Urheber auch der Verlag anzugeben, in dem das Werk erschienen ist, und auBerdem kenntlich zu machen, ob
an dem Werk Kiirzungen oder andere Anderungen vorgenommen worden sind. Die Verpflichtung zur
Quellenangabe entfillt, wenn die Quelle weder auf dem benutzten Werkstiick oder bei der benutzten
Werkwiedergabe genannt noch dem zur Vervielfiltigung oder Verbreitung Befugten anderweit bekannt ist
oder im Fall des § 60a oder des § 60b Priifungszwecke einen Verzicht auf die Quellenangabe erfordern.

(2) Soweit nach den Bestimmungen dieses Abschnitts die éffentliche Wiedergabe eines Werkes zuldssig ist, ist die
Quelle deutlich anzugeben, wenn und soweit die Verkehrssitte es erfordert. In den Fdllen der 6ffentlichen
Wiedergabe nach den §§ 46, 48, 51, 60a bis 60d, 61 und 61c ist die Quelle einschlieBlich des Namens des
Urhebers stets anzugeben, es sei denn, dass dies nicht méglich ist.

222

§ 61b Beendigung der Nutzung und Verglitungspflicht der nutzenden Institution

Wird ein Rechtsinhaber eines Bestandsinhalts nachtrdglich festgestellt oder ausfindig gemacht, hat die nutzende
Institution die Nutzungshandlungen unverziiglich zu unterlassen, sobald sie hiervon Kenntnis erlangt. Der
Rechtsinhaber hat gegen die nutzende Institution Anspruch auf Zahlung einer angemessenen Vergiitung fiir die

erfolgte Nutzung.
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organisation which uses the orphan work in
question is established.

Section 61c: Use of orphan works by public
broadcasting organisations

The reproduction and making available to the
public of

1. cinematographic works, as well as video media
and video and audio media on which
cinematographic works have been recorded,
and

2. audio media

which were produced before 1 January 2003 by
public broadcasting organisations and which are
in their collection shall also be permissible by
public broadcasting organisations under the
conditions set out in section 61 (2) to (5). Sections
61a and 61b shall apply mutatis mutandis.?*

[back to cover page]

223 § 61c Nutzung verwaister Werke durch 6ffentlich-rechtliche Rundfunkanstalten

Zuldssig sind die Vervielfdltigung und die 6ffentliche Zugédnglichmachung von

1. Filmwerken sowie Bildtrédgern und Bild- und Tontrdgern, auf denen Filmwerke aufgenommen sind, und

2. Tontrdgern,

die vor dem 1. Januar 2003 von 6ffentlich-rechtlichen Rundfunkanstalten hergestellt wurden und sich in deren
Sammlung befinden, unter den Voraussetzungen des § 61 Absatz 2 bis 5 auch durch éffentlich-rechtliche
Rundfunkanstalten. Die §§ 61a und 61b gelten entsprechend.
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VI. ESTONIA

VI.1. APPLICABLE NATIONAL LEGAL FRAMEWORK

VI.1.1. Constitution?**

The Constitution of the Republic of Estonia sets out the rights of the author under Chapter Il
“Fundamental Rights, Freedoms and Duties” in § 39:

§ 39. The rights of an author in respect of his or her work are inalienable. The national
government protects authors’ rights.?%

Furthermore, in accordance with § 9 of Chapter I, the rights of the author extend to “citizens
of foreign states and stateless persons in Estonia.”

§ 9. The rights, freedoms and duties of all persons and of everyone, as set out in the
Constitution, apply equally to citizens of Estonia and to citizens of foreign states and
stateless persons in Estonia.

The rights, freedoms and duties set out in the Constitution extend to legal persons in
so far as this is in accordance with the purpose of legal personality and with the nature
of such rights, freedoms and duties.?*

According to the commentary of the Estonian Constitution,?’ § 39 should be read together
with § 32 of the Constitution, meaning that certain forms of intellectual property that are not
afforded protection under § 39, are guaranteed by § 32.

§ 32. The property of every person is inviolable and equally protected. Property may be
taken from the owner without his or her consent only in the public interest, in the cases
and pursuant to a procedure provided by law, and for fair and immediate
compensation. Everyone whose property has been taken from him or her without his
or her consent has the right to bring an action in the courts to contest the taking of the
property, the compensation, or the amount of the compensation.

Everyone has the right to freedom from interference in possessing or using his or her
property or making dispositions regarding the same. Limitations of this right are
provided by law. Property may not be used in a manner that contravenes the public
interest.

On public interest grounds, the law may provide classes of property which may be
acquired in Estonia only by citizens of Estonia, by certain categories of legal persons,
by local authorities, or by the Estonian government.

224 Provisions of national law and their translations are not protected by the Copyright Act of Estonia and can
be used and reproduced free of charge. English translation of the Constitution of the Republic of Estonia:
https://www.riigiteataja.ee/en/eli/521052015001/consolide.

25 § 39. Autoril on véérandamatu 6igus oma loomingule. Riik kaitseb autori bigusi.

226 § 9. Pohiseaduses loetletud kéigi ja igalihe 6igused, vabadused ja kohustused on vordselt nii Eesti kodanikel kui
ka Eestis viibivatel vilisriikide kodanikel ja kodakondsuseta isikutel.

Péhiseaduses loetletud bigused, vabadused ja kohustused laienevad juriidilistele isikutele niivérd, kui see on
kooskélas juriidiliste isikute lldiste eesmdrkide ja selliste 6iguste, vabaduste ja kohustuste olemusega.

27 Péhiseaduse kommenteeritud valjaanne. Kirjastus Juura, 2017. Available at: http://www.pohiseadus.ee.
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Succession of property is guaranteed.??®

Vi.1.2. Copyright Law

The Copyright Act**is the law regulating copyright in Estonia. In its 12 chapters it sets out
which works are protected, rights arising upon creation of works, limitations on exercise of
economic rights of authors, persons to whom copyright belongs, the duration of copyright, use
of works, rights related to copyright (e.g. of performers, database makers etc) and the collective
exercise of rights.

The Act transposes the following EU legislative acts:

a)

b)

Council Directive 91/250/EEC on the legal protection of computer programs (OJ L 122,
17.5.1991, p. 114);

Council Directive 92/100/EEC on the rental right and lending right and certain rights
related in copyright in the field of intellectual property (OJ L 346, 27.11.1992, p. 120);

Council Directive 93/83/EEC on the coordination of certain rules concerning copyright
and rights related to copyright applicable to satellite broadcasting and cable
retransmission (OJ L 248, 6.10.1993, p. 134);

Council Directive 93/98/EEC harmonizing the term of protection of copyright and certain
related rights (OJ L 290, 24.11.1993, p. 141);

European Parliament and Council Directive 96/9/EC on the legal protection of databases
(OJL77,27.3.1996, p. 459);

Directive 2001/29/EC of the European Parliament and of the Council on the
harmonisation of certain aspects of copyright and related rights in the information
society (OJL 167, 22.6.2001, p. 230);

Directive 2001/84/EC of the European Parliament and of the Council on the resale right
for the benefit of the author of an original work of art (OJ L 272, 13.10.2001, p. 240);

Directive 2001/116/EC of the European Parliament and of the Council on the term of
protection of copyright and certain related rights (OJ L 372, 27.12.2006, p. 12), amended
by Directive 2011/77/EU (OJ L 265, 11.10.2011,p 1);

Directive 2011/77/EU of the European Parliament and of the Council of 27 September
2011 amending Directive 2006/116/EC on the term of protection of copyright and
certain related rights (OJ L 265, 11.10.2011, p. 1-5);

Directive No 2012/28/EU of the European Parliament and of the Council of 25 October
2012 on Certain Permitted Uses of Orphan Works (OJ L 299, 27.10.2012, p. 5-12);

228

229

§ 32. Igatihe omand on puutumatu ja vérdselt kaitstud. Omandit véib omaniku néusolekuta véérandada ainult
seaduses sdtestatud juhtudel ja korras (ildistes huvides biglase ja kohese hiivituse eest. Igaiihel, kelle vara on tema
néusolekuta véérandatud, on digus pédrduda kohtusse ning vaidlustada vara véorandamine, hiivitus voi selle
suurus.

Igaiihel on éigus enda omandit vabalt vallata, kasutada ja kdsutada. Kitsendused sdtestab seadus. Omandit ei
tohi kasutada (ildiste huvide vastaselt.

Seadus voib (ldistes huvides scitestada vara liigid, mida tohivad Eestis omandada ainult Eesti kodanikud, ménda
liiki juriidilised isikud, kohalikud omavalitsused véi Eesti riik.

Pdrimiséigus on tagatud.

Autoridiguse seadus, passed at 11.11.1992, last amended at 31.05.2017 (RT | 1992, 49, 615). Available at:
https://www.riigiteataja.ee/akt/116062017008.
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k) Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014
on collective management of copyright and related rights and multi-territorial licensing
of rights in musical works for online use in the internal market (OJ L 84, 20.3.2014, p. 72—
98).

[RT1, 14.06.2013, 3 - entry into force 01.11.2013]

VI.2. COPYRIGHT

VI.2.1. Definition and content

The Estonian Copyright Act does not explicitly define “copyright”, but describes the content of
the protection provided.

The content of copyright is set out in § 11 of the Copyright Act:
§ 11. Content of copyright

(1) Copyright in a work arises upon the creation of the work by the author of the work.
Moral rights and economic rights constitute the content of copyright.

(2) The moral rights of an author are inseparable from the author’s person and non-
transferable.

(3) The economic rights of an author are transferable as single rights or a set of rights
for a charge or free of charge.

(4) The moral and economic rights of an author may be limited only in the cases
prescribed in this Act.?*°.

Copyright comprises of moral and economic rights, which are set out in paragraphs 12 and 13,
respectively.

a) Moral rights are set out in § 12 of the Copyright Act:
§ 12 Moral rights
(1) The author of a work has the right to:

1) appear in public as the creator of the work and claim recognition of the fact of
creation of the work by way of relating the authorship of the work to the
author’s person and name upon any use of the work (right of authorship);

2) decide in which manner the author’s name shall be designated upon use of the
work — as the real name of the author, identifying mark of the author, afictitious
name (pseudonym) or without a name (anonymously) (right of author’s name);

3) make or permit other persons to make any changes to the work, its title (name)
or designation of the author’s name and the right to contest any changes made
without the author’s consent (right of integrity of the work);

230 § 11. Autoribiguse sisu

(1) Teose autoril tekib teose loomisega autoribigus sellele teosele. Autoribiguse sisu moodustavad isiklikud
bigused ja varalised digused.

(2) Autori isiklikud 6igused on autori isikust lahutamatud ning ei ole iileantavad.
(3) Autorivaralised 6igused on tileantavad kas liksikute digustena voi 6iguste kogumina, kas tasu eest véi tasuta.
(4) Autori isiklike ja varaliste 6iguste piiramine véib toimuda ainult kéesolevas seaduses ettendhtud juhtudel.
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4) permit the addition of other authors’ works to the author’s work (illustrations,
forewords, epilogues, comments, explanations, additional parts, etc.) (right of
additions to the work);

5) contest any misrepresentations of and other inaccuracies in the work, its title or
the designation of the author’s name and any assessments of the work which
are prejudicial to the author’s honour and reputation (right of protection of
author’s honour and reputation);

6) decide when the work is ready to be performed in public (right of disclosure of
the work);

7) supplement and improve the author’s work which is made public (right of
supplementation of the work);

8) request that the use of the work be terminated (right to withdraw the work);
9) request that the author’s name be removed from the work which is being used.

(2) Therights specified in clauses (1) 7), 8) and 9) of this section shall be exercised at the
expense of the author and the author is required to compensate for damage
caused to the person who used the work.?*'

§ 16 (2) and (3) of the Copyright Act specify further the content and the limits of the moral
rights:

(2) In order to make a copy of a work of visual art, the author of the work has the right
to request access to the original of the work which is in the ownership or lawful
possession of another person.

B § 12. Isiklikud 6igused
(1) Teose autoril on digus:

1) esineda lildsuse ees teose loojana ja néuda teose loomise fakti tunnustamist teose autorsuse seostamise
teel tema isiku ja nimega teose mis tahes kasutamisel (6igus autorsusele);

2) otsustada, millisel viisil peab olema tdhistatud autori nimi teose kasutamisel — kas autori
kodanikunimega, autorimdrgiga, varjunimega (pseudoniitimiga) véi ilma nimeta (anoniiiimselt) (6igus
autorinimele);

3) tehaisevodilubada teha teistel isikutel teoses endas, tema pealkirjas (nimetuses) voi autorinime tdhistuses
mis tahes muudatusi ning éigus vaidlustada ilma autori néusolekuta tehtud muudatusi (6igus teose
puutumatusele);

4) lubadalisada oma teosele teiste autorite teoseid (illustratsioone, eessénasid, jirelsénasid, kommentaare,
selgitusi, uusi osasid jms) (digus teose lisadele);

5) vaidlustada mis tahes moonutusi ja teisi ebatdpsusi teoses endas, selle pealkirjas v6i autorinime
tdhistamises ning autorile véi tema teosele antud hinnanguid, mis kahjustavad autori au ja vddrikust
(6igus autori au ja vddrikuse kaitsele);

6) otsustada, millal teos on valmis ildsusele esitamiseks (6igus teose avalikustamisele);
7) oma avalikustatud teost tdiendada ja parandada (6igus teose tdiendamisele);

8) néuda teose kasutamise I6petamist (bigus teos tagasi vétta);

9) nbéuda oma autorinime kérvaldamist kasutatavalt teoselt.

(2) Kdesoleva paragrahvi 1. I6ike punktides 7, 8 ja 9 fikseeritud diguste teostamine toimub autori kulul ning autor
on kohustatud hiivitama kahju, mis tekib isikul, kes teost kasutas.
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(3) An author may, with the owner’s consent, improve, supplement or process in any
other manner the author’s work of visual art, architecture, applied art, design,
etc.?

Economicrights are set out in § 13 of the Copyright Act:
§ 13 Economic rights rights

(1) An author shall enjoy the exclusive right to use the author’s work in any manner, to
authorise or prohibit the use of the work in a similar manner by other persons and
to receive income from such use of the author’s work except in the cases prescribed
in Chapter IV of this Act. The author’s rights shall include the right to authorise or
prohibit:

1) reproduction of the author’s work (right of reproduction of the work).
“Reproduction” means the making one or several temporary or permanent
copies of the work or a part thereof directly or indirectly in any form or by any
means;

2) distribution of the author’s work or copies thereof (distribution right).
“Distribution” means the transfer of the right of ownership in a work or copies
thereof or any other form of distribution to the public, including the rental and
lending, except for the rental and lending of works of architecture and works of
applied art. The first sale or transfer in some other manner of the right of
ownership of a copy of a work by the author or with his or her consent in a
Member State of the EU or a state which is a contracting party to the EEA
Agreement shall exhaust the right specified in this clause and copies of the work
may be further distributed in the Member States of the EU or the states which
are contracting parties to the EEA Agreement without the consent of the author.
An author shall enjoy the exclusive right to authorise or prohibit the rental or
lending of copies of his or her works to the public even in the case where the
distribution right has been exhausted, except in the cases provided for in § 13°
of this Act;

3) [Repealed]
4) translation of the author’s work (right of translation of the work);

5) making adaptations, modifications (arrangements) and other alterations of
the work (right of alteration of the work);

6) compilation and publication of collections of the author’s works and
systematisation of the author’s works (right of collections of works);

7) public performance of the work as a live performance or a technically mediated
performance (right of public performance);

8) displaying the work to the public (right of exhibition of the work). “Exhibition of
a work” means presentation of the work or a copy thereof either directly or by
means of film, slides, television or any other technical device or process;

232

(2) Kujutava kunsti teose autoril on 6igus néuda oma teosest koopia valmistamiseks juurdepddsu teose
originaalile, mis on teise isiku omanduses véi tiitlipdrases valduses.

(3) Omaniku néusolekul véib autor parandada, tdiendada véi muul viisil imber td6tada oma kujutava kunsti
teost, arhitektuuri-, tarbekunsti-, disaini- jms teost.
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9) communication of the work by radio, television or satellite, and retransmission

thereof by cable network, or direction of the work at the public by other
technical devices, except in the manner specified in clause 91 of this section
(right of communication of the work);

9') making the work available to the public in such a way that persons may access

the work from a place and at a time individually chosen by them (right of
making the work available to the public);

10)carrying out the author’s architectural project pursuant to the procedure

prescribed by law;

11)carrying out the author’s project of a work of design or a work of applied arts,

etc.

(2) [Repealed]

(3) For the purposes of this Act, “rental” means making a work, copies thereof or any
other results specified in this Act available for use, for a limited period of time and
for direct or indirect economic or commercial advantage.

(4) For the purposes of this Act, “lending” means making a work, copies thereof or any
other results specified in this Act available for use through establishments which
are accessible to the public, for a limited period of time and not for direct or indirect
economic or commercial advantage.

(5) The first sale of a copy of a database shall exhaust the right to control resale of the

copy of the database.
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§ 13. Varalised éigused

(1) Autorile kuulub ainuéigus igal moel ise oma teost kasutada, lubada ja keelata oma teose samaviisilist
kasutamist teiste isikute poolt ja saada tulu oma teose sellisest kasutamisest, vélja arvatud kéesoleva seaduse
IV peatiikis ettendhtud juhud. Sealhulgas kuulub autorile 6igus lubada ja keelata:

1)

2)

4)
5)

6)
7)

8)

9)

reprodutseerida oma teost (digus teose reprodutseerimisele). Reprodutseerimiseks loetakse teosest voi
teose osast lihe voi mitme ajutise voi alalise koopia otsest v6i kaudset tegemist mis tahes vormis voi mis
tahes viisil;

levitada oma teost véi selle koopiaid (6igus teose levitamisele). Levitamiseks loetakse teose voi selle
koopia omandidiguse tileandmist véi lildsusele kasutada andmist mis tahes viisil, sealhulgas rentimist ja
laenutamist, vdlja arvatud arhitektuuriteose ja tarbekunstiteose rentimine ja laenutamine. Péirast autori
poolt véi tema loal teose koopia esmamiiliki véi omandibiguse muul viisil leandmist Euroopa Liidu
liitkmesriigis véi Euroopa Majanduspiirkonna lepinguga (ihinenud riigis 16peb kdesolevas punktis
nimetatud 0igus ja teose koopiat voib Euroopa Liidu liikmesriigis véi Euroopa Majanduspiirkonna
lepinguga Uihinenud riigis edasi levitada autori ndusolekuta. Autorile kuulub ainudigus lubada véi
keelata oma teose koopia rentimist ja laenutamist (ldsusele ka juhul, kui digus teose levitamisele on
I6ppenud, viilja arvatud kéesoleva seaduse §-s 133 séitestatud juhud;

télkida oma teos (6igus teose télkimisele);

teha teosest kohandusi (adaptsioone), t6étlusi (arranZeeringuid) ja teisi téétlusi (6igus teose
téotlemisele);

koostada ja vilja anda oma teoste kogumikke ja slistematiseerida oma teoseid (digus teoste
kogumikele);

teost avalikult esitada kas elavas véi tehniliselt vahendatud ettekandes (digus avalikule esitamisele);

teost lldsusele ndidata (6igus teose eksponeerimisele). Teose eksponeerimine tdhendab teose v6i tema
koopia nditamist kas vahetult véi filmi, slaidi, televisiooni v6i mis tahes muu tehnilise vahendi véi
protsessi abil;

edastada teos raadio, televisiooni ja satelliidi kaudu ning taasedastada kaabellevivérgu kaudu, samuti
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§ 16(1) of the Copyright Act specifies further how the author can exercise his or her economic
rights:

1) Copyright in a work shall belong to the author or his or her successor regardless of
who has the right of ownership in the economic object in which the work is
expressed. The manner in which the economic rights of the author or his or her
successor are exercised shall be determined by an agreement between the author
or his or her successor and the owner.?**

VI1.2.2. Author

According to § 28 of the Copyright Act, the author of a work is “the natural person or persons
who created the work”. A legal person can be an author only when prescribed by the Copyright
Act (see § 28(3) of the Copyright Act). In reality, this seems to be possible only in the event of
collective works (§31(1) and (2)), and where the authorship has been acquired through
succession.

§ 31. Copyright in collective works

(1) A collective work is a work which consists of contributions of different authors
which are united into an integral whole by a natural or a legal person on the
initiative and under the management of this person and which is published under
the name of this natural or legal person (works of reference, collections of scientific
works, newspapers, journals and other periodicals or serials, etc.).

(2) Copyright in a collective work shall belong to the person on whose initiative and
under whose management the work was created and under whose name it was
published unless otherwise prescribed by contract.?*

[.]
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suunata teos lldsusele muude tehnikavahendite vahendusel, vilja arvatud kéesoleva paragrahvi
punktis 91 nimetatud viisil (6igus teose edastamisele);

9') teha teos lldsusele kdttesaadavaks sellisel viisil, et isikud saavad teoseid kasutada nende poolt
individuaalselt valitud kohas ja ajal (6igus teose lldsusele kéittesaadavaks tegemisele);

10) teostada oma arhitektuurne projekt seaduses ettendhtud korras;
11) teostada oma disaini-, tarbekunstiteose jms projekt.

(3) Rentimine kdesoleva seaduse tdhenduses on teose, selle koopia véi kdesolevas seaduses nimetatud muu
resultaadi andmine ajutiseks kasutamiseks otsese v6i kaudse varalise véi drilise kasu saamise eesmdirgil.

(4) Laenutamine kdesoleva seaduse téhenduses on teose, selle koopia véi kéiesolevas seaduses nimetatud muu
resultaadi andmine ajutiseks kasutamiseks (ldsusele avatud asutuse kaudu otsese véi kaudse varalise voi
dgrilise kasu saamise eesmdrgita.

(5) Andmebaasi koopia esmane miiiik I6petab éiguse kontrollida selle andmebaasi koopia edasist miiliki.

(1) Autoribigus teosele kuulub autorile v6i tema pdrijale séltumata sellest, kellel on omandidigus sellele
materiaalsele objektile, milles teos on viljendatud. Autori v6i tema pdrija varaliste diguste teostamise viis
mddiratakse kindlaks autori véi tema pdrija ja omaniku vahelise kokkuleppega.

§ 31. Autoribigus kollektiivsele teosele

(1) Kollektiivseks teoseks loetakse teost, mis koosneb erinevate autorite kaasté6dest, mis on lihendatud (ihtseks
tervikuks fiiiisilise véi juriidilise isiku poolt tema initsiatiivil ja juhtimisel ning mis antakse vdilja selle fiiiisilise
voi juriidilise isiku nime véi nimetuse all (teatmeteosed, teaduslik kogumik, ajaleht, ajakiri ja teised
perioodilised véi jdtkuvdljaanded jms).

(2) Autoribigus kollektiivsele teosele kuulub isikule, kelle initsiatiivil ja juhtimisel selline teos loodi ja kelle nime
voi nimetuse all see viilja anti, kui lepinguga pole ette nédhtud teisiti.
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However, § 1(2) establishes that the rights of “the persons who may acquire rights to literary,
artistic or scientific works created by an author; the rights of performers, producers of
phonograms and broadcasting service providers (related rights); the rights of makers of
databases; the related rights of producers of first recordings of films and of other persons
specified in [the Copyright] Act” are also protected under the Act.

It is clear from the wording of § 3(1) that foreign authors are also protected.
§ 3 Validity of Copyright Act
(1) The Copyright Act applies to works:

1) the author of which is a citizen or a permanent resident of the Republic of
Estonia;

2) first published in the territory of the Republic of Estonia or not published but
located in the territory of the Republic of Estonia, regardless of the citizenship or
the permanent residence of the creator of the works;

3) which must be protected in accordance with an international agreement of the
Republic of Estonia.

(2) This Act applies to works first made available to the public in a foreign state or not
made available to the public but located in the territory of a foreign state, the
author of which is a person whose permanent residence or registered office is in the
foreign state and to which clause (1) 3) of this section does not apply, only if this
state guarantees similar protection for works of the authors of the Republic of
Estonia and for works first published in the Republic of Estonia.?*

VI.2.3. Protected works

§ 4 of the Copyright Act establishes the list of works protected under the Estonian copyright
law. It provides the following non-exclusive list:

§ 4. Works in which copyright subsists
(1) Copyright subsists in literary, artistic and scientific works.

(2) For the purposes of this Act, “works” means any original results in the literary,
artistic or scientific domain which are expressed in an objective form and can be
perceived and reproduced in this form either directly or by means of technical
devices. Awork is original if it is the author’s own intellectual creation.

(3) Works in which copyright subsists are:

1) written works in the fields of fiction, non-fiction, politics, education, etc.;

236 § 3. Autoribiguse seaduse kehtivus
(1) Autoribiguse seadust kohaldatakse teostele:
1) mille autoriks on Eesti Vabariigi kodanik véi Eesti Vabariigis alaliselt elav isik;

2) mis on esmakordselt avaldatud Eesti Vabariigi territooriumil véi mis on avaldamata, kuid asuvad Eesti
Vabariigi territooriumil, séltumata teoste looja kodakondsusest véi alalisest elukohast;
3) mida tuleb kaitsta vastavalt Eesti Vabariigi viilislepingule.

(2) Teostele, mis on esmakordselt avalikustatud vilisriigis v6i mis on avalikustamata, kuid asuvad viilisriigi
territooriumil ja mille autoriks on isik, kelle alaline elukoht véi asukoht on vdlisriigi territooriumil, ning millele
ei laiene kdesoleva paragrahvi 1. ldike punkt 3, kohaldatakse kdesolevat seadust ainult juhul, kui see riik
garanteerib samasuguse kaitse Eesti Vabariigi autorite teostele ja teostele, mis on esmakordselt avaldatud
Eesti Vabariigis.

97



Copyright Law in the EU
Estonia

2) scientific works or works of popular science, either written or three-dimensional
(monographs, articles, reports on scientific research, plans, schemes, models,
tests, etc.);

3) computer programs that shall be protected as literary works. Protection applies
to the expression in any form of a computer program;

4) speeches, lectures, addresses, sermons and other works which consist of words
and which are expressed orally (oral works);

5) scripts and script outlines, librettos;

6) dramatic and dramatico-musical works;

7) musical compositions with or without words;

8) choreographic works and entertainments in dumb show;

9) audiovisual works (§ 33);

10)[repealed - RT 11999, 97, 859 — entry into force 06.01.2000];
11)works of painting, graphic arts, typography, drawings, illustrations;
12)productions and works of set design;

13)works of sculpture;

14)architectural graphics (drawings, drafts, schemes, figures, plans, projects, etc.),
letters of explanation explaining the contents of a project, additional texts and
programes, architectural works of plastic art (models, etc.), works of architecture
and landscape architecture (buildings, constructions, parks, green areas, etc.),
urban developmental ensembles and complexes;

15)works of applied art;
16)works of design and fashion design;

17)photographic works and works expressed by a process analogous to
photography, slides and slide films;

18)cartographic works (topographic, geographic, geological, etc. maps, atlases,
models);

19)draft legislation;
19') standards and draft standards;
20)opinions, reviews, expert opinions, etc.;

21)derivative works, i.e. translations, adaptations of original works, modifications
(arrangements) and other alterations of works;

22)collections of works and information (including databases). For the purposes of
this Act, “database” means a collection of independent works, data or other
economics arranged in a systematic or methodical way and individually
accessible by electronic or other means. The definition of database does not
cover computer programs used in the making or operation thereof. In
accordance with this Act, databases which, by reason of the selection or
arrangement of their contents, constitute the author’s own intellectual creation
shall be protected as such by copyright and no other criteria are applied;
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23)other works?¥.

VI.3. EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

Copyright Act does not apply to certain other intellectual activities. These are set out in § 5 of
the Copyright Act.

27 § 4. Teosed, millele tekib autoridigus
(1) Autoribigus tekib kirjandus-, kunsti- ja teadusteostele.

(2) Teoseks kdesoleva seaduse tdhenduses loetakse mis tahes originaalset tulemust kirjanduse, kunsti voi
teaduse valdkonnas, mis on viljendatud mingisuguses objektiivses vormis ja on selle vormi kaudu tajutav
ning reprodutseeritav kas vahetult voi mingi tehnilise vahendi abil. Teos on originaalne, kui see on autori
enda intellektuaalse loomingu tulemus.

(3) Teosed, millele tekib autoribigus, on:
1) ilukirjandus-, publitsistika-, poliitika-, haridusalased jms kirjalikud teosed;

2) teaduslikud ja populaarteaduslikud kirjalikud ja kolmemdéétmelised teosed (monograafiad, artiklid,
teadusliku t66 aruanded, plaanid, skeemid, maketid, mudelid, testid jms);

3) arvutiprogrammid, mida kaitstakse nagu kirjandusteoseid. Kaitse laieneb arvutiprogrammi mis tahes
vdljendusvormile;

4) kéned, loengud, ettekanded, jutlused jt teosed, mis koosnevad sénadest ja on viiljendatud suuliselt
(suulised teosed);

5) stsenaariumid ja stsenaariumi plaanid, libretod;

6) draama- ja muusikalised draamateosed;

7) muusikateosed tekstiga ja ilma tekstita;

8) koreograafiateosed ja pantomiimid;

9) audiovisuaalsed teosed (§ 33);

10) [kehtetu - RT 11999, 97, 859 - joust. 06.01.2000]

11) maalikunstiteosed, graafikateosed, triikikunstiteosed, joonistused, illustratsioonid;
12) lavastused ja lavakujunduslikud teosed;

13) skulptuuriteosed;

14) arhitektuurne graafika (joonistused, eskiisid, skeemid, joonised, plaanid, projektid jm), projekti sisu
lahtimétestavad seletuskirjad, tekstilisad, programmid, arhitektuursed plastikateosed (mudelid, maketid
jm), arhitektuuri- ja maastikuarhitektuuriteosed (hooned, rajatised, pargid, haljasalad jm),
linnaehitusansamblid ja kompleksid;

15) tarbekunstiteosed;

16) disaini- ja moekunstiteosed;

17) fotograafiateosed ja fotograafiaga analoogilisel viisil saadud teosed, slaidid ja slaidifilmid;

18) kartogradafiateosed (topogradfilised, geogradfilised, geoloogilised jt kaardid, atlased, maketid);
19) digusaktide projektid;

19') standardid ja standardite kavandid;

20) arvamused, retsensioonid, eksperthinnangud jms;

21) tuletatud teosed, see on teose télge, algse teose kohandus (adaptsioon), té6tlus (arranZeering) ja teose
muu té6tlus;

22) teoste kogumikud ja informatsiooni kogumikud (sealhulgas andmebaasid). Andmebaas kdesoleva
seaduse tdhenduses on siistemaatiliselt véi metoodiliselt korrastatud iseseisvate teoste, andmete voi
muu materjali kogu, mis on individuaalselt kéttesaadav elektrooniliste v6i muude vahendite abil.
Andmebaasi méiste ei hélma selle tegemiseks ega kdivitamiseks vajaminevat arvutiprogrammi.
Kdesoleva seaduse alusel kaitstakse autoridigusega andmebaasi, mis oma sisu valiku ja korralduse téttu
on autori enda intellektuaalse loomingu tulemus, ning ei kohaldata mingit muud kriteeriumi;

23) muud teosed.
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§ 5. Results of intellectual activities to which this Act does not apply

This Act does not apply to:

1) ideas, images, notions, theories, processes, systems, methods, concepts, principles,
discoveries, inventions, and other results of intellectual activities which are
described, explained or expressed in any other manner in a work;

2) works of folklore;

3) legislation and administrative documents (acts, decrees, regulations, statutes,
instructions, directives) and official translations thereof;

4) court decisions and official translations thereof:

5) official symbols of the state and insignia of organisations (flags, coats of arms,

orders, medals, badges, etc.);
6) news of the day;
7) facts and data;

8) ideas and principles which underlie any element of a computer program, including
those which underlie its user interface.”*®

Directive 2001/29/EC

National law - Copyright Act of 1992

Text

Text

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are an integral and essential part of a technological
process and the sole purpose of which is to enable

(@) a transmission in a network between third
parties by an intermediary, or

(b) a lawful use
of a work or other subject-matter to be made, and

§18'(1)

Without the authorisation of the author and
without payment of the remuneration, a
temporary or casual reproduction of the work
which occurs as an integral and essential part of a
technical process and the purpose of which is to
mediate the communication of the work in the
network between third parties or to make possible
the lawful use of the work or an object of related

hich  have no independent economic | . . . .
wh v indep ! rights and which has no independent commercial
purpose is permitted.?*°
238 § 5. Intellektuaalse tegevuse tulemused, millele kdesolevat seadust ei kohaldata

Kdesolevat seadust ei kohaldata:

1) ideedele, kujunditele, moistetele, teooriatele, protsessidele, siisteemidele, meetoditele, kontseptsioonidele,
printsiipidele, avastistele, leiutistele jms intellektuaalse tegevuse resultaatidele, mis on kirjeldatud, selgitatud

voi muul viisil viljendatud teoses;
2) rahvaloominguteostele;

3) oigusaktidele ja haldusdokumentidele (seadused, seadlused, mddrused, p6himddrused, juhendid, kéiskkirjad)

ning nende ametlikele télgetele;

4) kohtulahenditele ning nende ametlikele télgetele;

5) riigi ametlikele siimbolitele ja organisatsioonide simboolikale (lipud, vapid, ordenid, medalid, mdrgid jne);

6) pdevauudistele;
7) faktidele ja andmetele;

8) ideedele ja péhimétetele, millele rajanevad arvutiprogrammi elemendid, kaasa arvatud programmi
kasutajaliidese aluseks olevad ideed ja p6himétted.

239

llma autori néusolekuta ja tasu maksmata on lubatud teoste ajutine véi juhuslik reprodutseerimine, mis toimub

tehnilise protsessi lahutamatu ja olulise osana ning mille eesmdrk on vahendada teose edastamist vérgus
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Directive 2001/29/EC National law - Copyright Act of 1992
Text Text
significance, shall be exempted from the

reproduction right provided for in Article 2.

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

§17

Notwithstanding 8§ 13 - 15 of this Act, but
provided that this does not conflict with a normal
exploitation of the work and does not
unreasonably prejudice the legitimate interests of
the author, it is permitted to use a work without
the authorisation of its author and without
payment of remuneration only in the cases directly
prescribed in §§ 18 — 25 of this Act.?*

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

G5

in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or non-application of
technological measures referred to in Article 6
to the work or subject-matter concerned;

§18(1)

A lawfully published work may be reproduced and
translated by a natural person for the purposes of
personal use without the authorisation of its
author and without payment of remuneration on
the condition that such activities are not carried
out for commercial purposes.?*!

—
(a)
~—

in respect of specific acts of reproduction made
by publicly accessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage;

§20(1)

A public archive, museum or library has the right to
reproduce a work included in the collection
thereof without the authorisation of its author and
without payment of remuneration, in order to:

1) replace a work which has been lost, destroyed
or rendered unusable;

2) make a copy to ensure the preservation of the
work;

3) replace a work which belonged to the
permanent collection of another library,
archives or museum if the work is lost,
destroyed or rendered unusable;

4) digitise a collection for the purposes of
preservation;

kolmandate isikute vahel véi teha véimalikuks teose véi autoribigusega kaasnevate 6biguste objekti
seaduspdrane kasutamine ning millel puudub iseseisev majanduslik eesmdirk.

240 Erandina kdesoleva seaduse §-dest 1315, kuid tingimusel, et see ei ole vastuolus teose tavapdirase kasutamisega
ega kahjusta pohjendamatult autori seaduslikke huve, on lubatud teose kasutamine autori néusolekuta ja
autoritasu maksmiseta ainult kéesoleva seaduse §-des 18-25 otseselt ettendihtud juhtudel.

L Autori néusolekuta ja autoritasu maksmiseta on lubatud éiguspdraselt avaldatud teost fiidsilisel isikul
reprodutseerida ja télkida isikliku kasutamise eesmdrkidel tingimusel, et selline tegevus ei taotle drilisi eesmdrke.
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5) make a copy for a natural person for the
purposes specified in § 18 of this Act;

6) make a copy on the order of a court or a state
agency for the purposes prescribed in clause 19
6) of this Act.?*

(d) in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted;

§23(1)

A broadcaster may make, without the
authorisation of the author and without payment
of remuneration, ephemeral recordings of works
which it has the right to broadcast on the condition
that such recordings are made by means of its own
facilities and used for its own broadcasts.?*

—
)
N

in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial
purposes, such as hospitals or prisons, on
condition that the rightholders receive fair
compensation.

5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

§19

The following is permitted without the
authorisation of the author and without payment
of remuneration if mention is made of the name of
the author of the work, if it appears thereon, the
name of the work and the source publication:%*

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

§ 19 point 2

the use of a lawfully published work for the
purpose of illustration for teaching and scientific
research to the extent justified by the purpose and
on the condition that such use is not carried out for
commercial purposes;*

(b) uses, for the benefit of people with a disability, | § 19 point 6
which are directly related to the disability and
242 Autori néusolekuta ja autoritasu maksmiseta on avalikul arhiivil, muuseumil véi raamatukogul éigus oma

kogusse kuuluvat teost reprodutseerida, selleks et:

1) asendada kadunud, hévinud véi kasutamiskélbmatuks muutunud teos;

2) teha koopia teose sdilimise tagamiseks;

3) asendada moéne teise avaliku arhiivi, muuseumi véi raamatukogu plisikollektsiooni kuulunud teos juhul, kui
see on kadunud, hdvinud véi muutunud kasutamiskélbmatuks;

4) digiteerida kogu sdilitamise eesmdrgil;

5) teha koopia fiitsilise isiku jaoks kdesoleva seaduse §-s 18 nimetatud eesmdrgil;

6) teha koopia kohtu- véi riigiasutuse tellimusel kdesoleva seaduse § 19 punktis 6 nimetatud eesmdirgil.

243 Autori néusolekuta ja tdiendava autoritasu maksmiseta on raadiol ja televisioonil lubatud teha ajutine salvestis
teosest, millele tal on eetrisseandmise 6igus, tingimusel, et selline salvestis tehakse raadio ja televisiooni oma

tehniliste vahenditega ja enda poolt kasutamiseks.

244 Autori ndusolekuta ja autoritasu maksmiseta, kuid kasutatud teose autori nime, kui see on teosel ndidatud, teose
nimetuse ning avaldamisallika kohustusliku dranditamisega on lubatud:

245 6iguspdraselt avaldatud teose kasutamine illustreeriva materjalina éppe- ja teaduslikel eesmdrkidel
motiveeritud mahus ja tingimusel, et selline kasutamine ei taotle drilisi eesmdirke;
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of a non-commercial nature, to the extent
required by the specific disability;

the reproduction, distribution and communication
to the public of a lawfully published work in the
interests of disabled persons in a manner which is
directly related to their disability on the condition
that such use is not carried out for commercial
purposes. Works created especially for disabled
persons may not be reproduced, distributed and
made available without the authorisation of the
author; %

(c) reproduction by the press, communication to
the public or making available of published
articles on current economic, political or
religious topics or of broadcast works or other
subject-matter of the same character, in cases
where such use is not expressly reserved, and
as long as the source, including the author's
name, is indicated, or use of works or other
subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

§ 19 point 4

for the purpose of reporting current events, the
reproduction in the press and communicating to
the public of works seen or heard in the course of
an event, to the extent justified by the purpose, in
the form and to the extent required by the purpose
of reporting current events?*’

(d) quotations for purposes such as criticism or
review, provided that they relate to a work or
other subject-matter which has already been
lawfully made available to the public, that,
unless this turns out to be impossible, the
source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required by
the specific purpose;

§ 19 point 1

making summaries of and quotations from a work
which has already been lawfully made available to
the public, provided that its extent does not
exceed that justified by the purpose and the idea
of the work as a whole which is being summarised
or quoted is conveyed correctly;**®

—
)
N

use for the purposes of public security or to
ensure the proper performance or reporting of
administrative, parliamentary or judicial
proceedings;

§ 19 point 5

reproduction of a work for the purposes of a
judicial procedure or insurance of public security
and to the extent justified by the purposes of a
judicial procedure or insurance of public security®*

246

Giguspdraselt avaldatud teose reprodutseerimine, levitamine ja lildsusele suunamine puuetega inimeste huvides

viisil, mis on otseselt seotud nende puudega, tingimusel et selline kasutamine ei taotle drilisi eesmdrke. Autori
néusolekuta ei ole lubatud reprodutseerida, levitada ja kdttesaadavaks teha teost, mis on spetsiaalselt loodud

puuetega inimeste jaoks;
247

péevastindmuste kajastamisel siindmuste kdigus ndhtud voi kuuldud teose ajakirjanduses reprodutseerimine ja

tldsusele suunamine motiveeritud mahus, vormis ja ulatuses, mis vastab pdevasiindmuste kajastamise

vajadusele;
248

Giguspdraselt avaldatud teose tsiteerimine ja refereerimine motiveeritud mahus, jdrgides refereeritava voi

tsiteeritava teose kui terviku métte dige edasiandmise kohustust;

249 teose reprodutseerimine éiguseméistmise voi avaliku julgeoleku tagamise eesmdrgil ulatuses, mis vastab
6igusemdistmise voi avaliku julgeoleku tagamise eesmdirkidele;
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(f) use of political speeches as well as extracts of | § 19 point 1
public lectures or similar works or subject- | The following is permitted without the

matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

authorisation of the author and without payment
of remuneration ifmention is made of the name of
the author of the work, if it appears thereon, the
name of the work and the source publication:

1) making summaries of and quotations from a
work which has already been lawfully made
available to the public, provided that its extent
does not exceed that justified by the purpose
and the idea of the work as a whole which is
being summarised or quoted is conveyed
correctly®°

(g) use during religious celebrations or official
celebrations organised by a public authority;

(h) use of works, such as works of architecture or
sculpture, made to be located permanently in
public places;

§20'

It is permitted to reproduce works of architecture,
works of visual art, works of applied art or
photographic works which are permanently
located in places open to the public, without the
authorisation of the author and without payment
of remuneration, by any means except for
mechanical contact copying, and to communicate
such reproductions of works to the public except if
the work is the main subject of the reproduction
and it is intended to be used for direct commercial
purposes. If the work specified in this section
carries the name of its author, it shall be indicated
in communicating the reproduction to the
public.?!

(i) incidental inclusion of a work or other subject-
matter in other material;

§18(1)

A lawfully published work may be reproduced and
translated by a natural person for the purposes of
personal use without the authorisation of its
author and without payment of remuneration on
the condition that such activities are not carried
out for commercial purposes.?*

250

Autori ndusolekuta ja autoritasu maksmiseta, kuid kasutatud teose autori nime, kui see on teosel ndidatud, teose

nimetuse ning avaldamisallika kohustusliku dranditamisega on lubatud:

1) 6iguspdraselt avaldatud teose tsiteerimine ja refereerimine motiveeritud mahus, jdrgides refereeritava véi
tsiteeritava teose kui terviku motte dige edasiandmise kohustust;

21 Autori néusolekuta ja autoritasu maksmiseta on lubatud lildsusele kiilastamiseks avatud kohtades alaliselt
asuva arhitektuuriteose, kujutava kunsti teose, tarbekunstiteose ja fotograafiateose reprodutseerimine (iksk6ik
millisel viisil peale mehaanilise kontaktkopeerimise ja selle teose kujutise lildsusele suunamine, vilja arvatud
juhul, kui selline teos moodustab kujutise pohimotiivi ja seda kavatsetakse kasutada otsesel drilisel eesmdrgil. Kui
kdesolevas lbikes sdtestatud teosel on nimetatud autori nimi, tuleb see lisada kujutise (ldsusele suunamisel.

252 Autori néusolekuta ja autoritasu maksmiseta on lubatud éiguspdraselt avaldatud teost fiidsilisel isikul
reprodutseerida ja télkida isikliku kasutamise eesmdrkidel tingimusel, et selline tegevus ei taotle drilisi eesmdirke.
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(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

§20(3)

A public archive, museum or library has the right to
use a work included in the collection thereof
without the authorisation of its author and without
payment of remuneration for the purposes of an
exhibition or the promotion of the collection to the
extent justified by the purpose.?*®

(k) use for the purpose of caricature, parody or
pastiche;

§ 19 point 7

the use of a lawfully published work in a caricature,
parody or pastiche to the extent justified by such
purpose.?*

(I) use in connection with the demonstration or
repair of equipment;

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

(n) use by communication or making available, for
the purpose of research or private study, to
individual members of the public by dedicated
terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

§20(4)

A public archive, museum or library has the right,
without the authorisation of the author and
without payment of remuneration, on order from
a natural person:

1) to make available works in its collections on the
spot through special equipment;

2) tolend works in its collections for individual on-
the-spot use.?>

c

use in certain other cases of minor importance
where exceptions or limitations already exist
under national law, provided that they only
concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

§ 19 point 3

the reproduction of a lawfully published work for
the purpose of teaching or scientific research to
the extent justified by the purpose in educational
and research institutions whose activities are not
carried out for commercial purposes;?®

§ 19 point 3'

processing of an object of rights for the purposes
of text and data mining and provided that such use
does not have a commercial objective’

253 Autori néusolekuta ja autoritasu maksmiseta on avalikul arhiivil, muuseumil véi raamatukogul éigus oma
kogusse kuuluvat teost kasutada motiveeritud mahus ndituse ja kogu tutvustamise eesmdrgil.

254 6iguspdraselt avaldatud teose kasutamine karikatuuris, paroodias ja pastisis sel eesmdrgil motiveeritud mahus.

255 Autori néusolekuta ja selle eest tasu maksmiseta on avalikul arhiivil, muuseumil véi raamatukogul éigus kogus

olevat teost flitisilise isiku tellimusel:

1) eriseadmete kaudu kohapeal kéittesaadavaks teha;

2) individuaalseks kohapeal kasutamiseks laenutada.

256 Giguspdraselt avaldatud teose reprodutseerimine 6ppe- ja teaduslikel eesmdirkidel motiveeritud mahus haridus-
ja teadusasutustes, mille tegevus ei taotle drilisi eesmdrke

257 3') biguste objekti téGtlemine teksti- ja andmekaeve eesmdrkidel ning tingimusel, et selline kasutamine ei taotle

drilisi eesmdrke;
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§24(1)

Unless otherwise prescribed by contract, the lawful
user of a computer program may, without the
authorisation of the author of the program and
without payment of additional remuneration,
reproduce, translate, adapt and transform the
computer program in any other manner and
reproduce the results obtained if this is necessary
for:

1) the use of the program on the device or
devices, to the extent and for the purposes for
which the program was obtained;

2) the correction of errors present in the

program.>®

§ 25!

The lawful user of a database or of a copy thereof
is entitled, without the authorisation of the author
and without payment of additional remuneration,
to perform any acts which are necessary for the
purposes of access to the contents of the database
and normal use of its contents. If the lawful user is
authorised to use only part of the database, this
provision shall only apply to the corresponding
part of the database or of a copy thereof. Any

contractual provisions which prejudice the
exercise of the right are void.?°
5(4): Where the Member States may provide foran | § 133

exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised
act of reproduction.

(1) A library has the right to lend out a work and a
sound recording of a work without the consent of
the author, performer or producer of phonograms,
but they are entitled to receive remuneration for
such lending out.

Lending out an audiovisual work is permitted only
in case the producer of the first fixation of a film has
granted a respective authorisation.

(2) The lending out of a sound recording of a work
is permitted in case four months have passed since
the start of the distribution of such sound

258 Kui lepinguga ei ole ette ndhtud teisiti, on arvutiprogrammi éiguspdrasel kasutajal éigus ilma programmi autori
néusolekuta ja tdiendava autoritasu maksmiseta programmi reprodutseerida, télkida, kohandada (adaptsioon)
ning muul viisil imber té6tada ja saadud tulemusi reprodutseerida tingimusel, et see on vajalik:

1) programmi kasutamiseks seadmel véi seadmetel, ulatuses ja eesmdrkidel, milleks programm omandati;

2) programmis esinevate vigade parandamiseks.

259 Andmebaasi voi selle koopia éiguspdrasel kasutajal on 6igus ilma autori néusolekuta ja tdiendavat autoritasu
maksmata teostada koiki tegusid, mis on vajalikud juurdepddsuks andmebadasi sisule ja selle sisu tavapdiraseks
kasutamiseks. Kui nimetatud isik on 6igustatud kasutama andmebaasi ainult osaliselt, kohaldatakse kéesolevas
paragrahvis sétestatut ainult andmebaasi véi selle koopia vastava osa suhtes. Lepingu tingimus, mis piirab

nimetatud 6iguse teostamist, on tiihine.
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recording in Estonia. The said time-limit can be
shortened with the consent of the holder of related
rights which is in written format or in a format
which can be reproduced in writing.

(3) A library providing services to an educational
institution operating in a field of study of
audiovisual arts or music is entitled to lend out an
audiovisual work and a sound recording of a work
for teaching and scientific research without the
consent of all holders of related rights and without
the time-limit set out in subsection (2) of this
section.°
§ 67(2) point 6
The following is permitted only with the consent of
the performer:

the distribution of recordings to the public;?'
§70(1) point 3
A producer of phonograms has the exclusive right
to authorise or prohibit:

the distribution of phonograms to the
public;2?

§73(1) point 5

Broadcasting service providers have the exclusive
right to authorise or prohibit:

distribution of recordings of their broadcasts to
the public.?%®

§73'(1) point 2

Producers of first fixations of films have the
exclusive right to authorise or prohibit:

distribution of the originals or copies of their
films to the public; %4

§ 75%(2) point 2

260

261

262

263

264

(1) Raamatukogul on bigus autori, esitaja ja fonogrammitootja néusolekuta koju laenutada teost ja teose
helisalvestist, kuid nimetatud isikutel on éigus saada kojulaenutamise eest tasu. Audiovisuaalse teose
kojulaenutamine on lubatud vaid juhul, kui filmi esmasalvestuse tootja on andnud selleks loa.

(2) Teose helisalvestise kojulaenutamine on lubatud juhul, kui helisalvestise Eestis levitamise algusest on
mdédunud neli kuud. Autoriigusega kaasnevate diguste omaja ndusolekul, mis on kirjalikus voi kirjalikku
taasesitamist véimaldavas vormis, v6ib nimetatud tédhtaega liihendada.

(3) Audiovisuaalse véi helikunsti éppesuunal tegutsevat éppeasutust teenindaval raamatukogul on digus
audiovisuaalset teost ning teose helisalvestist ppe- ja teaduslikul eesmdirgil koju laenutada kéigi kaasnevate
6iguste omajate néusolekuta ning kdesoleva paragrahvi 2. I6ikes nimetatud ajalise piiranguta.

Vaid teose esitaja néusolekul on lubatud: salvestise levitamine lildsusele;

Fonogrammitootjal on ainuéigus lubada ja keelata: fonogrammi levitamine (ldsusele;

Televisiooni- ja raadioteenuse osutajal on ainudigus lubada ja keelata: saate salvestise levitamine (ildsusele.

Filmi esmasalvestuse tootjal on ainubigus lubada ja keelata: filmi originaali véi selle koopia levitamine (ildsusele.
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The following is permitted only with the
authorisation of the maker of a database:

re-utilisation of the database or a substantial
part thereof. “Re-utilisation” means any form of
making available to the public all or a
substantial part of the contents of a database
by the distribution of copies, by renting, by on-
line or other forms of transmission.2%*

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

§17

Notwithstanding 8§ 13 - 15 of this Act, but
provided that this does not conflict with a normal
exploitation of the work and does not
unreasonably prejudice the legitimate interests of
the author, it is permitted to use a work without
the authorisation of its author and without
payment of remuneration only in the cases directly
prescribed in §§ 18 — 25 of this Act.?®

Directive 2012/28

National law - Copyright Act of 1992

Text

Text

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,

§27¢(1)

Public memory institutions and Estonian Public
Broadcasting are permitted to use a work or
phonogram contained in their collections which
has been considered an orphan work and
forwarded to the orphan works database, only in
public interests and provided that the names of all
identified rightholders are indicated in the
following cases:

1) making available to the public for cultural and
educational purposes;

2) reproduction for the purpose of digitising,
making available to the public, indexation,
cataloguing, preservation or restoration.?’

265

Ainult andmebaasi tegija néusolekul on lubatud: andmebaasi voi selle olulise osa taaskasutamine.

Taaskasutamiseks loetakse andmebaasi kogu sisu véi selle olulise osa avalikustamine ildsusele kas koopiate
levitamise, rentimise, sidusliini kaudu edastamise v6i muul viisil lilekandmise teel.

266

Erandina kdesoleva seaduse §-dest 1315, kuid tingimusel, et see ei ole vastuolus teose tavapdirase kasutamisega

ega kahjusta péhjendamatult autori seaduslikke huve, on lubatud teose kasutamine autori néusolekuta ja
autoritasu maksmiseta ainult kédesoleva seaduse §-des 18-25 otseselt ettencihtud juhtudel.

267 Avalikul méluasutusel ja Eesti Rahvusringhddlingul on lubatud kasutada orbteoseks tunnistatud ning orbteoste
andmebaasi edastatud oma kogusse kuuluvat teost véi fonogrammi liksnes avalikes huvides ja kéigi tuvastatud
6iguste omajate nimede nditamise korral jirgnevatel juhtudel:

1) lldsusele kdttesaadavaks tegemine kultuurilistel ja hariduslikel eesmdirkidel;

2) reprodutseerimine digiteerimise, (ldsusele kdttesaadavaks tegemise, indekseerimise, kataloogimise,

sdilitamise voi taastamise eesmdrgil.
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indexing, cataloguing, preservation or

restoration.

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the reservation of, the restoration of, and
the provision of cultural and educational access to,
works and phonograms contained in their
collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

§27%(2)

The institutions specified in subsection (1) of this
section are permitted to generate revenues in the
course of the permitted free use only for the
purpose of covering the costs of digitising orphan
works and making them available to the public.?%®

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

§27¢%(1)

Public memory institutions and Estonian Public
Broadcasting are permitted to use a work or
phonogram contained in their collections which
has been considered an orphan work and
forwarded to the orphan works database, only in
public interests and provided that the names of all
identified rightholders are indicated in the
following cases:

1) making available to the public for cultural and
educational purposes;

2) reproduction for the purpose of digitising,
making available to the public, indexation,
cataloguing, preservation or restoration.%®

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private partnership
agreements.

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the

§277

(1) Rightholders in orphan works may at any time
address the institution that considered the work or
phonogram as an orphan work, and claim
invalidation of the orphan work status to the
extent of their copyright or related rights.

(2) For the purpose of partial or full invalidation of
orphan work status, the rightholders shall provide
the institution that considered the work or
phonogram as an orphan work with sufficient
evidence to show the existence and extent of their
copyright or related rights.

268 Kdesoleva paragrahvi 1. I6ikes nimetatud asutus véib lubatud vaba kasutamise kdigus teenida tulu vaid orbteose
digiteerimise ning lldsusele kdttesaadavaks tegemise kulude katmise eesmdirgil.

269 See footnote 274.
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organisation which uses the orphan work in
question is established.

(3) If the holding of copyright or related rights in a
work or phonogram considered as orphan work
has been confirmed on the basis of the evidence
submitted pursuant to subsection (2) of this
section, the institution that considered the work or
phonogram as an orphan work shall immediately
forward the information regarding partial or full
invalidation of the orphan work status to the
Ministry of Justice.

(4) The Ministry of Justice shall immediately
forward the information regarding partial or full
invalidation of the orphan work status to the
orphan works database.

(5) The Ministry of Justice shall gather the
information received during a calendar year on the
basis of subsection (3) of this section and shall
forward it to the committee established pursuant
to subsection 278(2) of this Act by 15 January of
the subsequent calendar year.?”°

§278

(1) If the orphan work status of a work or
phonogram has been partially or fully invalidated,
the rightholder is entitled to receive remuneration
for the use of the work or phonogram.

(2) A committee, consisting of representatives of
organisations representing authors, performers,
producers of phonograms and producers of
audiovisual works, representatives of the Ministry
of Culture and of the Ministry of Justice, shall be
established to determine the amount of the
remuneration payable to the author or producer of
a phonogram.

(3) The committee shall be established by a
directive of the minister responsible for the area
and directing the ministry which function,

270 (1)

Orbteosele 6igusi omav isik véib igal ajal p66rduda teose v6i fonogrammi orbteoseks tunnistanud asutuse

poole ning néuda oma autoribiguste véi autoriéigusega kaasnevate 6iguste ulatuses orbteose staatuse

tihistamist.

(2) Orbteose staatuse osaliseks véi tdielikuks tiihistamiseks peab Giguste omaja esitama teose voi fonogrammi
orbteoseks tunnistanud asutusele piisavad téendid, mis kinnitavad talle kuuluvate autoridiguste véi
autoriéigusega kaasnevate 6iguste olemasolu ja ulatust.

(3) Kui kdesoleva paragrahvi 2. I6ike kohaselt esitatud toenditele tuginedes on orbteoseks tunnistatud teose voi
fonogrammi autoribiguste voi autoribigusega kaasnevate diguste kuuluvus leidnud kinnitust, edastab teose
voi fonogrammi orbteoseks tunnistanud asutus teabe orbteose staatuse osalise voi téieliku tiihistamise kohta

viivitamata Justiitsministeeriumile.

(4) Justiitsministeerium edastab teabe orbteose staatuse osalise voi tdieliku tiihistamise kohta viivitamata

orbteose andmebaasi.

(5) Justiitsministeerium kogub kalendriaasta jooksul kéesoleva paragrahvi 3. ldike alusel laekunud teabe ning
edastab selle kdesoleva seaduse § 278 2. I6ike alusel moodustatavale komisjonile jirgneva kalendriaasta 15.

jaanuariks.
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Directive 2012/28 National law - Copyright Act of 1992

Text Text

pursuant to its statutes, is to pay remuneration for
the use of the work or phonogram considered as
an orphan work.

(4) The committee specified in subsection (2) of
this section shall decide on the amount of
remuneration payable to the rightholder in the
work with a partially or fully invalidated orphan
work status, taking into account the damage
caused to the rightholder as well as the purposes
and nature of use of the orphan work so far.

5) The minister specified in subsection (3) of this
section shall approve the amounts of payable
remuneration, broken down by rightholders, on
the basis of the decision of the committee
established pursuant to subsection (2) of this
section, not later than three months after the end
of a financial year.

(6) The ministry specified in subsection (3) of this
section shall pay the remuneration approved for
the rightholders pursuant to this section not later
than nine months after the end of a financial year.
The total amount of remuneration payable per
financial year shall not exceed 2000 euros.?”!

[back to cover page]
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(1)

)

(3)

4)

(5)

(6)

Kui orbteoseks tunnistatud teose v6i fonogrammi staatus on osaliselt voi tdielikult tiihistatud, on diguste
omajal 6igus saada tasu teose voi fonogrammi kasutamise eest.

Autorile v6i fonogrammitootjale véljamakstava tasu suuruse mddramiseks kinnitatakse kolmeaastaseks
perioodiks komisjon, kuhu kuuluvad autoreid, esitajaid, fonogrammitootjaid ja audiovisuaalsete teoste
produtsente esindavate organisatsioonide, Kultuuriministeeriumi ning Justiitsministeeriumi esindajad.

Komisjon kinnitatakse valdkonna eest vastutava ministri kdskkirjaga, kelle juhitava ministeeriumi
llesandeks p6himddruse kohaselt on tasu maksmine orbteoseks tunnistatud teose véi fonogrammi
kasutamise eest.

Kdesoleva paragrahvi 2. ldikes nimetatud komisjon otsustab osaliselt voi tdielikult tiihistatud staatusega
orbteose diguste omajale makstava tasu suuruse, vottes arvesse nii 6iguse omajale tekkinud kahju kui ka
orbteose senise kasutamise eesmdirke ja olemust.

Kdesoleva paragrahvi 3. l6ikes nimetatud minister kinnitab kdskkirjaga hiliemalt kolm kuud pdrast
eelarveaasta I6ppu kéesoleva paragrahvi 2. I6ike alusel moodustatud komisjoni otsuse pdhjal makstavate
tasude suuruse 6iguste omajate kaupa.

Oiguste omajale kéesoleva paragrahvi alusel mddratud tasu maksab viilja kdesoleva paragrahvi 3. likes
nimetatud ministeerium hiljemalt (iheksa kuud pdrast eelarveaasta I16ppu. Makstavate tasude kogusumma
eelarveaastas ei lileta 2000 eurot.
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VIl. IRELAND

Pro memoria
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VIll. GREECE

VIII.1. APPLICABLE NATIONAL LEGAL FRAMEWORK

VIII.1.1. Constitution?’?

Intellectual property rights (IP rights) are protected by the Greek Constitution, which provides
that property is protected by the state (Article 17). Moreover, IP Rights fall into the scope of
Articles 2, 5(1) and (2), 14(1) and 16(1) of the Constitution. In particular:

Article 17 reads:

1. Property is under the protection of the State; rights deriving therefrom, however,
may not be exercised contrary to the public interest.

2. No one shall be deprived of his property except for public benefit which must be
duly proven [...]*”

Article 2 reads:

1. Respect and protection of the value of the human being constitute the primary
obligations of the State.

2. Greece, adhering to the generally recognised rules of international law, pursues the
strengthening of peace and of justice, and the fostering of friendly relations
between peoples and States.?’*

Article 5(1) and (2) reads:

1. All persons shall have the right to develop freely their personality and to participate
in the social, economic and political life of the country, insofar as they do not
infringe the rights of others or violate the Constitution and the good usages.

2. All persons living within the Greek territory shall enjoy full protection of their life,
honour and liberty irrespective of nationality, race or language and of religious or
political beliefs. Exceptions shall be permitted only in cases provided by
international law.

The extradition of aliens prosecuted for their action as freedom-fighters shall be
prohibited.?”

272 All translations regarding the Greek Constitution are adaptations based on the official translation provided

by the Hellenic Parliament on its website (https://www.hellenicparliament.gr/UserFiles/f3c70a23-7696-
49db-9148-f24dce6a27¢8/001-156%20aggliko.pdf).
273 ApBpo 17:

«1. H ibioktnaoia teAsi umd v mpootacia Tou Kpdtoug, Ta Sikaiwuata Suwe mouv amoppéovv amé auth dev
UImopOoUV va ackolvtal o€ BAPOC TOU YEVIKOU GULPEPOVTOC.

2. Kavévag Sev otepeital v 1Sloktnoia tou, mapd uovo yia dnudoia weéreia mou éxel amodeixOei ue Tov
mmpocrikovta Tporo [...J»

274 ApBpo 2:
«1. O ogfaoudg kai n mpootacia tn¢ aiag Tou avBpwmou amoTeAolV TNV MPWTAPXIK UTToxpEwan TG MoAteiag.

2. H EMdéa, akolouBwvtag Toug Yevikd avayvwpiouévous Kavoves tou Oiebvolc Sikaiou, emdiwKel TNV
eumédwon tne giprivng, Tng Sikaioouvng, Kabwe kai TNV avamruén Twv QIAIKWV oxéoewv UeTadl Twv Aawv Kat
TWV KOATWV.»

275 ApBpo 5 map. 1 kat 2:
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Article 14(1) reads:

1. Every person may express and propagate his thoughts orally, in writing and
through the press in compliance with the laws of the State.?”

Article 16(1) reads:

1. Art and science, research and teaching shall be free and their development and
promotion shall be an obligation of the State. Academic freedom and freedom of
teaching shall not exempt anyone from his duty of allegiance to the Constitution.?””

VII.1.2. Copyright Law

The main legislative act governing copyright and related rights is Law 2121/1993 (as amended
and now in force) on Copyright, Related Rights and Cultural Matters.?’®

The Greek Law covers the whole field of copyright and related rights. Further acts brought
amendments including implementation of the European Community Directives on copyright
and related rights. According to article 71%°, Law 2121/1993 transposes the following EU
legislative acts:

a)
)
)

o 0O T

)
)

)

Council Directive 91/250/EEC;

Council Directive 92/100/EEC;

Council Directive 93/83/EEC;

Council Directive 93/98/EEC;

Directive 96/9/EC of the European Parliament and of the Council;
Directive 2001/29/EC of the European Parliament and of the Council;
Directive 2001/84/EC of the European Parliament and of the Council;
Directive 2004/48/EC of the European Parliament and of the Council;
Directive 2011/77/EU of the European Parliament and of the Council;
Directive 2012/28/EU of the European Parliament and of the Council.

276

277

278

279

«1. KaBévac éxel Sikaiwua va avantiooel EAeUBgpa TNV MPOOWTIKOTNTA TOU KAl VA CUUUETEXEL OTNV KOIVWVIKH,
olkovouIKn kat moAttikn {wrj Tn¢ Xwpag, epooov dev mpooBdMel ta Sikaiwuata Twv dAAwv kai Sev mapafialel
70 XZ0vTayua rj 1a xpnotd rion.

2. 'OMot 6001 Bpiokovtal otnv EAAnvikij Emikpdteta amoAauBdvouy tnv améAutn mpootacia tnG (wiig, Tng TIMAC
Kal NG eAeuBepiac Toug, xwpic Sidkpion €BvikGTNTAG, QUANG, yAwooac Kai BpNOKEUTIKWY 1) TOMTIKWY
nemolbrioewy. Eaipéoeic emtpémovtal otic mepimtwoel mov mpofAémel to Siebvéc Sikaion.

ApBpo 14 map. 1: «1. KaBévacg umopei va ekppadlel kat va Siadidel mpopopikd, ypamtd kat Sia Tou TUIToU ToUG
OTOXAOUOUG TOU TNPWVTAG TOUG VOUOUG Tou KpdToug.»

ApBpo 16 map. 1: «1. H téxvn kai n emotriun, n épevva kai n didaokalia ivar eAevBepe¢ n avamruén kat n
mpoaywyrj Toug amoteAel umoxpéwan Tou Kpdtoug. H akadnuaikr eAeuBepia kai n eAeuBepia tng Sibaockaliag Sev
amaAAdooouv amé To kabrikov TNG UITaKo¢ oTo XUvTayua.»

N. 2121/1993 (http://www.opi.gr/index.php/vivliothiki/2121-1993#a71).
ApBpo 71 tou N. 2121/1993: Epapuoyr Kovotikwv O8nyiwv.
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VIIl.2. COPYRIGHT?®°

VIIl.2.1. Definition and content
According to paragraphs (1) and (2) of Article 1 of Law 2121/1993:

1. Authors shall have, with the creation of the work, the right of copyright in that
work, which includes, as exclusive and absolute rights, the right to exploit the work
(economic right) and the right to protect their personal connection with the work
(moral right).

2. The above-mentioned rights shall include the powers to authorize that are
provided in Articles 3 and 4 of this Law.*’

In the context of the Greek copyright legislation, any original intellectual creation that is
expressed in any form is protected. The prevailing criteria are the protection of the form and

the originality.
VIll.2.1.1  Moral rights

Article 4 of Law 2121/1993 lays down an exhaustive list of such moral rights and provides that
these rights shall be independent from the economic rights and shall remain with the author

even after the transfer of the economic rights. In particular, Article 4 reads:
1. The moral rights shall confer upon the author notably the following rights:

a) to decide on the time, place and manner in which the work shall be made
accessible to the public (publication)

b) to demand that his status as the author of the work be acknowledged and, in
particular, to the extent that it is possible, that his name be indicated on the
copies of his work and noted whenever his work is used publicly, or, on the
contrary, if he so wishes, that his work be presented anonymously or under a
pseudonym

¢) to prohibit any distortion, mutilation or other modification of his work and any
offence to the author due to the circumstances of the presentation of the work
in public

d) to have access to his work, even when the economic right in the work or the
physical embodiment of the work belongs to another person; in those latter

cases, the access shall be effected with minimum possible nuisance to the right
holder

e) in the case of a literary or scientific work, to rescind a contract transferring the
economic right or an exploitation contract or license of which his work is the
object, subject to payment of material damages to the other contracting party,
for the pecuniary loss he has sustained, when the author considers such action

280
Hellenic Copyright Organization (OPI) on its website, in its version of 2013.
281 Apbpo 1:

All translations regarding Law 2121/93 are adaptations based on the official translation provided by the

«(1) Ot mvevuatikoi dnuiovpyoi, ue T dnuioupyia Tou €pyou, amoKToUV MAvw o' auTé MVEVUATIKN 1810KTNoia, ToU
nepidauBdvel, w¢ amokAgIoTIKA Kai amdAvta Sikalwuata, o Sikaiwua NG eKUETAAAEUONC Tou épyou
(meptovoiako Sikaiwua) kai To SIKaiwpa NG mPooTaciag Tou mEoowikoU Toug Seouol mpog autd (nBiko

Sikaiwua).

(2) Tadikawuara autd mepiraufdvouy Tic eovaieg, mou mpofAémovtai ata dpBpa 3 kai 4 Tov TaPGVTOG VOUOU.».
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to be necessary for the protection of his personality because of changes in his
beliefs or in the circumstances.

2. With reference to the last case of the preceding paragraph, the rescission takes

effect after the payment of the damages. If, after the rescission, the author again
decides to transfer the economic right, or to permit exploitation of the work or of a
like work, he must give, in priority, the former other contracting party the
opportunity to reconstitute the old contract with the same terms or with terms
similar to those which were in force at the time of the rescission.

The moral rights shall be independent from the economic rights and shall remain
with the author even after the transfer of the economic rights.?*

Vill.2.1.2  Economic rights
The pecuniary rights of a copyright holder are defined in Article 3 of Law 2121/1993, as follows:

Economic Rights:

(1) The economic rights shall confer upon the authors notably the right to authorize or

prohibit:

a) the fixation and direct or indirect, temporary or permanent reproduction of their
works by any means and in any form, in whole or in part

b) the translation of their works

¢) the arrangement, adaptation of other alteration of their works

d) concerning the original or copies of their works, the distribution to the public in
any form by sale or otherwise. The distribution right shall be exhausted within
the Community only where the first sale or other transfer of ownership in the
Community of the original or copies is made by the rightholder or with his
consent

282

ApBpo 4: «To nBiké Sikaiwua- (1) To n6ik6 Sikaiwua Siver oto dnuioupyd 18iwg Ti¢ €ovoieg;

a) NG amépaocng yia To xpovo, Tov TOTTo Kal TOV TPOIO KATd ToUG 01Toioug To £pyo Oa yivel mpooiTd oTo Kotvé
(6nuoaciguon),

B) t™¢ avayvwpiong tne matpdtnTdc Tou mavw oto épyo Kat 18IKOTEPa TNV eouaoia va amaitei, oTo UETPo
ToU Suvartou, TN Uveid Tou ovOUATOG TOU OTA QVTITUTIA TOU épyou Tou Kal o KaBe dnudota xprion tou
£pyou Tou 1j, avtiBeta, va Kpatdel Tnv avwvuuia Tou 1 va xpnotuorolel peudwvuo,

Y) ¢ amayépevons kabs mapaudpewang, mepIKomic i dAANG Tpomomoinong Tou épyou Tou, KaBWg Kat
KABe mpooBoAri¢ Tou Snuioupyol opeIAouévne OTIC OUVONKEC TAPOUGIAcnG TOU £PYOU OTO KOIVO,

6) ¢ mpoomédacnc aTo pyo Tou, E0TW Kal av TO MEPIOVOIAKS SIKAIWUA OTO £PYy0 I} N KUPIGTNTA OTOV UAIKG
Popéa Tou €pyou avrikel o dAov, ommoTe N MPOOTEAADN TIPEMEL VA TTPAYATOTOIEITAl KATA TPOMTO TToU
mpoKaAel ™ LikpoTePn Suvath evéyAnon oto Sikaiouyo,

€) Tnpokeuévou mepi épywv AGyou n emoTAUNG TNG umavaxwpnons amé ovuPdoeic ustafifaonc tou
TIEPIOUOIAKOU SIKQIWUATOG 1) EKUETAAAEVONC Tou 11 Adelag eKUETAAEVONC Tou €pdoov autd eival
avaykaio yia Tnv mpootacia tnG mpoowmKkoTNTAG Tou géaitiac uetaBoAric otic memolBroeic Tou 1 oTIC
TIEPIOTAOEIG Kal e kataBoAr amolnuiwong otov avtioupBaiiduevo yia tn Oetikrj Tou {nuia.

2NV TeAeuTaia mepImTwon NS mponyoUUEVNG Tapaypd@ou, n urmavaxwenon evepyel Uetd tnv kataBoAn e

amolnuiwong. Av, uetd tnv umavaxwpnon, o dnuiovpydc amopaciost kai mdAi va mpofel o€ uetafiaon n

EKUETAAAEVON TOU €pyou 1 €pyou mapamiroiou, opeidel KATd MPOTEPAIGTNTA VA TTPOOPEPEL OTOV TmaAaid

avtiouPBaAdueve Tou Tn SuvatéTnTa va avakatapTiosl TNV maiaid ouuBacn ue 6poug GUoIoUS I avaioyoug

TTPOG EKEVOUG TTOV ioYUAV KATd TO XPOVO TNG UIavaxwenong.

To nBiké Sikaiwpa eivai ave€dptnto amé To meplovoiaks Sikaiwua Kal mapauével oto SnuUioupysd akoua Kai

uetd ) petafiBaocn Tov mepiovotakol SIKAIWUATOG.».
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e) the rental or public lending concerning the original or copies of their works.
Such rights are not exhausted by any sale or other act of distribution of the
original or copies. Such rights are not applicable to architectural works and
works of applied arts. The rental and public lending have the meaning provided
by the Council Directive 92/100 of 19 November 1992 (Official Journal of the
European Communities No L 346/61-27.11.1992).

f) the public performance of their works

g) the broadcasting or rebroadcasting of their works to the public by radio and
television, by wireless means or by cable or by any kind of wire or by any other
means, in parallel to the surface of the earth or by satellite

h) the communication to the public of their works, by wire or wireless means or by
any other means, including the making available to the public of their works in
such away that members of the public may access these works from a place and
at a time individually chosen by them. These rights shall not be exhausted by
any act of communication to the public as set out in this provision

i) the import of copies of their works produced abroad without the creator's
consent or the import of copies from a country outside the European
Community, when the right over such import in Greece had been retained by
the author through contract.

(2) The use, performance or presentation of the work shall be deemed to be public
when the work thereby becomes accessible to a circle of persons wider than the
narrow circle of the family and the immediate social circle of the author,
regardless of whether the persons of this wider circle are at the same or at
different locations.

(3) The author of a database shall have the exclusive right to carry out or to authorize:
a) temporary or permanent reproduction by any means and in any form, in whole
orin part, b) translation, adaptation, arrangement and any other alteration, c) any
form of distribution to the public of the database or of copies thereof. The first sale
in the Community of a copy of the database by the rightholder or with his consent
shall exhaust the right to control resale of that copy within the Community, d) any
communication, display or performance to the public, e) any reproduction,
distribution, communication, display or performance to the public of the results of
the acts referred to in (b). The performance by the lawful user of a database or of a
copy thereof of any of the acts listed above which is necessary for the purposes of
access to the contents of the databases and normal use of the contents by the
lawful user shall not require the authorization of the author of the database. Where
the lawful user is authorized to use only part of the database, this provision shall
apply only to that part. Any agreement contrary to the provisions of the previous
two sentences shall be null and void.

(4) Reproduction of electronic database for private use is not permitted.?*?

283 «To meplovoiakd Sikaiwua-

(1) To mepiouoiakd Sikaiwua Sivel otoug Snuioupyouc 18iwe tnv eouvoia (Sikaiwua) va emrTpémouvy 1 va
anmayopevouv:

a) Tnv eyypaen kat v Aueon n éUUECn, mPOowEIV i UOVIUN avamapaywyr Twv épywv TOUG UE
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VIIl.2.2.

Author

The definition of the author is set out in Article 6 of Law 2121/1993, which reads:

The initial rightholder:

(1) The initial holder of the economic right and the moral right in a work shall be

author of that work.

(2) The above-mentioned rights shall be vested in the author of a work without resort

to any formality.?**

284

)

3)

4

01101081 TTOTE UECO KAl oPPH, €V OAW I} €V UEPEL.
B) Tn uetdppaon Twv épywv TOUG.
Y) Tn éiaokeur], Tnv mpooapuoyn 1 GAAEG UETATPOTTEC TWV EPYWV TOUC.

6) ‘Ooov apopd To MPWTATUTTO 1j TA AVTITUMIA (avTiypapa) Twv épywv Toug, TN Slavour) TOUC OTO KOIVG e
onoladnmoTe Hop@n Uéow mWANONG n Ue dAAoug Tpémoug. To Sikaiwua diavouric evtdg tn¢ Kovétntag
avalwveral puévo €av n mpwtn mWAnon n n e omolovdrmote dAo Tpdmo mpwtn uetafifacn tng
KUPIOTNTAG TOU MPWTOTUITOU 1 TWV QVTITUNTWV EVTOG TNE Kovétntag mpayuatomoleital amé tov Sikalouyo
N U T ouykatdbeor) Tou.

€) Tnv ekuioBwon kai to énuéoto daveioud, 6oov apopd To MPWTATUNO 1 Ta AVTITUITA TwV £pYywV TouG. Ta
Sikaiwuata autd Sev avaiwvovtal amd omoladnmote mwAnon 1 AAAN mpdén Stavouric Tou mpwToTumou n
Twv avrtinwy. Ta Sikaiwuata autd dev epapudlovtal os ox€on Ue Ta pya APXITEKTOVIKIG Kal TA £pya
TWV EPapuoouévwy Texvwv. H ekuioBwon kai o nudéoiog Savelouds voolvtal olupwva Le Ta opt{oueva
atnv odnyia 92/100 tov Zuufouiov g 19n¢ NosuPpiov 1992 (EEEK aptBu. L 346/61 - 27.11.1992).

ot) Tn énuoota ekTéAeon Twv EpYwV TOUG,.

Q) Tn uetdboon i avauetddboon Twv €Pywv TOoUG OTO Koo e TN padlopwvia Kai Tnv ThAedpaon, Ue
NAEKTPOUAYVNTIKA KUUATA 1 UE KAAWSIA i ue AAAOUC UAIKOUG aywyoUc i e omolovérimote dAAo Tpdrro,
aparARAWG oG TNV EMIPAVEIQ TNG YNG I Uéow SOPUPSPWV.

n) Tnv mapouaoiaocn oTo KoIvo TwV épYwV TOUC, EVOUPUATWE I ACUPUATWE i e omrolovdrimote dAAo Tpdro,
kaBw¢ kal va kablotolv mpooitd Ta épya TouG OTO KOIVO Katd TPOmo WOTe omoloodnmoTe va éxel
npdéofaon otra épya autd, omou Kal otav emAéyel o ibio¢. Ta Sikaiwuata autd dev avaiwvovral e
onoladnmote mpdén mapouaoiaonc oto KoIvo Ue Thv évvola Tne mapovoag puduionc.

0) Tnv eicaywyri avttinwy Twv épywv ToUg mou maprixbnoav oto e§wTepiké xwpic Tn ouvaiveon tou
SnutoupyoU 1, epdoov mpoKeiTal yla gioaywyr) ané xwpes ekté¢ TG Evpwmaikri¢ Kowdtntag, av to
Sikaiwpa ¢ eloaywyric avttimwy otnv EAdSa eixe ovpuBatika dtatnpnbei amé tov dnuiouvpyd (dpbpa
2, 3map. 1 kai 3, 4 O6nyiac 2001/29 EEEK apiBu. L. 167/10- 22.6.2001).

Anudota Bewpeitat kKAOg xprion i ektéAeon 1y mapouvoiacn Tou £pyou, mou KAVel To £pyo MPOOITé O KUKAO
TTPOOWTTWY EVPUTEPO ATTO TO OTEVO KUKAO TNC OIKOYEVEIAG KAl TO AUETO KOIVWVIKO mepiBdAdov, aveéapTritwe
amé 1o av Ta mPéowTa autoU TOU UPUTEPOU KUKAOU Bpiokovtal otov ibio 1j o€ S1apopeTikoUs XWPOoUG.

O Snuioupydg Bdong Sebouévwy éxel To amokAEIOTIKO SIKaiwua va emTPENEel 1 va amayopelel: a) TNV
nmpoowpwvi 1 Sdtapkr avamapaywyr ¢ Baonc Sedouévwy ue KAOBe uéoo Kat poper, v OAw 1 ev uépel, B)
uetdappaon, mpooapuoyri, Sievbétnon kai omoiadrimote AAAn uetratporm ¢ Pdaong Sedouévwy, y)
omotadnmote uopery Siavouri¢c ¢ Baong dedouévwy i avtlypdewv ¢ oto Kowd. H mpwtn mwAnon
avtiypdgou tne Baong Sedouévwy atnv Kowvdtnta amé to Sikaiolxo, 1j Ue T ouyKatdBeorj Tou, ouvemdyetal
avdlwon Tou SIKAIWUATOG UETAMWANONS Tou &v Adyw avtiypdeou otnv Kowdtnta, 6) omoiadrmote
avakoivwon, emideién n mapovaoiaon ¢ PBdong dedouévwy oto koo, € omoladnmote avamapaywyr),
Siavoun, avakoivwon, emideién i mapouoiaon oTo Koo Twv AmoTEAEOUATWY TwV Mpd&ewv mou avagépovtal
oto orolyeio B". O vopuuog xpriotns fdaong dedouévwy 1 avtiypdpwv e Umopei va eKTeAéoel xwpic ddeta Tou
SdnutoupyoU, omoladimote amé TIC mapandvw mPA&eIc ol omoies eival avaykaies yia tnv mpéofaon oto
nepiexopevo tne Bdong dedouévwv Kat TNV Kavovikr Xpnotuormroinor tng. XTo UETPo 1mou o VOUIUOG XprioTnG
SikatoUtat va xpnoiuomolel Turua uévo t¢ Bdong dedouévwy, n mponyouuevn didraén epapudletar pévo
yla 1o TuAua auto. JUUQWVIEC avTiBeTee mpog TI¢ puBuioelc Twv U0 auéows mponyoUuevwy edagiwy eivat
dkupeg (GpBpa 5, 6 map. 1 kat 15 O6nyiag 96/9).

Avarmrapaywyrj NAeKTpoVvIKri¢ dong SeSouévwy yia 1I81wTikoUG okomoUg Sev EMTPENETAL.

ApBpo 6: «Apxik6¢ SiKaloUxog-
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VIIl.2.3. Protected works

The object of copyright is set out in Article 2 of Law 2121/1993. More specifically, according to
Article 2:

(1) The term work shall designate any original intellectual literary, artistic or scientific
creation, expressed in any form, notably written or oral texts, musical compositions
with or without words, theatrical works accompanied or unaccompanied by music,
choreographies and pantomimes, audiovisual works, works of fine art, including
drawings, works of painting and sculpture, engravings and lithographs, works of
architecture and photographs, works of applied art, illustrations, maps and three-
dimensional works relative to geography, topography, architecture or science.

(2) The term work shall, in addition, designate translations, adaptations,
arrangements and other alterations of works or of expressions of folklore, as well
as collections of works or collections of expressions of folklore or of simple facts and
data, such as encyclopaedias and anthologies, provided the selection or the
arrangement of their contents is original. Protection afforded to the works listed in
this paragraph shall in no way prejudice rights in the pre-existing works, which
were used as the object of the alterations or the collections.

(2a) Databases which, by reason of the selection or arrangement of their contents,
constitute the author’s intellectual creation, shall be protected as such by
copyright. The copyright protection shall not extend to the contents of databases
and shall be without prejudice any rights subsisting in those contents themselves.
Database is a collection of independent works, data or other, materials arranged
in a systematic or methodical way and individually accessible by electronic or other
means.

(3) Without prejudice to the provisions of Section VIl of this Law, computer programs
and their preparatory design material shall be deemed to be literary works within
the meaning of the provisions on copyright protection. Protection in accordance
with this Law shall apply to the expression in any form of a computer program.
Ideas and principles which underlie any element of a computer program, including
those which underlie its interfaces, are not protected under this Law. A computer
program shall be protected if it is original in the sense that it is the author’s personal
intellectual creation.

(4) The protection afforded under this Law shall apply regardless of the value of the
work and its destination and regardless of the fact that the work is possibly
protected under other provisions.

(5) The protection afforded under this Law shall not apply to official texts expressive of
the authority of the State, notably to legislative, administrative or judicial texts, nor
shall it apply to expressions of folklore, news information or simple facts and
data.’®

(1) O Snuioupydc evog Epyou eival o apxikoG SikaioUxog TOU TTEPIOUOIAKOU Kal Tou NOIkoU Sikaiwuatog i Tou
£pyou.

(2) Ta Sikaiwuata amoKTWVTAl TPWTOYEVWE XWPIC SIATUITWOEIG.».
285 ApBpo 2: «Avtikeiuevo Tou SIKaIuaTog-

(1) Q¢ épyo voeital KABs MPWTOTUTTO MVEVATIKG SnutoUpynua Adyou, Téxvng 1 emMOTrunG, mou ekppdletal Ue
omroladnmote pop@r), 16iwg Ta yparmtd rj mpoQOoPIKA KE(UEVA, Ol UOUCIKEG OUVOEDEIC, UE KeiUevo 1 xwplg, Ta
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VIII.3. EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

Under the Greek copyright legislation, the exercise of the economic rights is subject to

limitations.

Those limitations are set out in Articles 18 to 28C of Law No 2121/1993 and are justified on
grounds of social policy, research or education and have as their purpose the protection of the

society as a whole.

Directive 2001/29/EC

National law - Law No 2121/1993

Text

Text

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are an integral and essential part of a technological
process and the sole purpose of which is to enable

(@) a transmission in a network between third
parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and
which  have no independent economic
significance, shall be exempted from the
reproduction right provided for in Article 2.

Art. 28B

Temporary acts of reproduction which are
transient or incidental, which are an integral and
essential part of a technological process and
whose sole purpose is to enable:

a) a transmission in a network between third
parties by an intermediary or

b) a lawful use of a work or other protected
subject-matter, and which have no
independent economic significance,

shall be exempted from the reproduction right.2%

Beatpikd épya, Ue UOUTIKT) I} XWPIC, Ol XOPOYPAPIEG KAl Ol TAVTOUIUES, TA OMTTIKOAKOUCTIKA £pya, TA épya Twv
EIKAOTIKWV TEYVWVY, ota omoia mepiAauBavovtai ta oxédia, Ta épya (wypa@IKnc Kail YAUITTIKIG, TA XAPAKTIKA
€oya Kat o1 AiBoypa@ieg, Ta apXITEKTOVIKA £0ya, Ol WTOYPAPIEG, T €0YA TWVY EPAPUOCEVWY TEXVWY, Ol
EIKOVOYPAPHOEIC, Ol XAPTEG, TA TPIOOIAOTATA €pya TTOU avapépovTal OTn yewypapia, Tnv Tomoypagia, v

QPXITEKTOVIKN 1) TNV EMIOTrUN.

(2) Noouvtai emiong w¢ épya ol UETAPPAOEIC, Ol SIAOKEVEC, O TPOOAPOYEG Kal Ol GAAEG UETATPOMEC EpywV 1
EKQPdoswv NS Aaikri¢ mapddoong, kabw¢ kai o1 CUMOYEG Epywv 1 OUMOYEG ekpPAoewy NG Ak
mapadoonc rj amAwv yeyovotwv Kai OTolyeiwv, Omwe ol eykukAomaibeieg kat ot avBoloyisg (mapaleimovral
Mé€eic) epdoov n emdoyn rj n SivBétnon Tou mepleyouévou Toug eival mpwtdTun. H mpootacia twv épywv
™n¢ mapovoa¢ mapaypdeou yiveral pe v emeuiaén twv Sikalwudtwy ota mpolmdpyovta épya, mou
Xxpnoiuomoiifnkav wg avTIKEUEVO TWV UETATPOTIWV I} TWV CUAAOYWV.

(2a)

Avrikeiuevo mpootaoiag sivat kat ot Baoeig deSouévwy ot omoiec Adyw tne emAoyric rj Sievbétnong Tou

TIEPIEXOUEVOU TOUG amoTeAoUV veuuaTikd Snutoupyriuata. H mpootacia autr Sev ekteivetal oTo meplexoUevo
TwV Bdoswv Sedouévwy kai Sev Biyel kavéva amd Ta SiKAIWUATA TTOU UPIoTAVTAl OTO TTEPIEXOUEVO QUTO. Q¢
Bdon dedouévwv voeital n culdoyn épywv, dedouévwy i dGAAwv ave€dptntwy otoiyeiwv, SisuBsTnuévwy Katd
ovoTNUaTikG rj uEBOSIKG TPOTTO KAl ATOUIKWE TTPOCITWV LUE NAEKTPOVIKA Uéoa 1 Ue dAAo Tpdmo (GpbBpa 3 kat 1

map. 2 Oényiac 96/9).

(3) Me v emeiiaén twv Statdéewv Tou Kepadaiou 7 Tou mapdvrog vouou, Bewpolvtal we éoya Adyou
mpootatevdueva Katd ¢ Siatdeic mepi mveuuatikrc 1S10KTNOIAC TA TTPOYPAUUATA  NAEKTPOVIKWYV
UTTOAOYIOTWV Kal TO TTPOTTAPAOKEVATTIKS UAIKO Tou axedlacuol Toug. H mpootaoia mapéyetal og KAOe popery
EKQPaonG evog mpoypduuato; nAektpovikoU umodoyiotr. Ot 16ée¢ kal ol apxéG oti¢ omoieg Baoiletal
01101081 TTOTE OTOIYEIO MPOYPAUUATOC NAEKTPOVIKOU UTTOAOYIOTH, TTEPIAQUBAVOUEVWY Kal EKEVWV OTIG OTTOIEC
BaoiCovrai Ta ouotiuara Siacuvbeoric Tou, Sev mMpooTateUovTal KATd Tov mapdvra véuo. Eva mpdypauua
NAekTPOVIKOU umroAoyloTh Bswpeital mpwTOTUIMO EQOTOV gival MPOOWITIKO MVEUUATIKG SnuioUpynua tou

Snutoupyou Tou.

(4) H npootaocia Tou mapdvtog véuou eivar aveédptntn amé v aia Kal Tov mpoopIoud Tou €pyou, Kabwg Kal
armé 1o Yeyovog OTI TO £pYO0 TPOOTATEVETAL EVOEXOUEVWC Kal amd dAAe¢ Statdéelc.

(5) H mpootacia tou mapdvtoc vouou Sev eKTeiveTal O emionua Keiueva ue ta omoia ekppdletar n doknon
moAITEIAKNC apuodidTnTac Kai 18iw¢ og VOUOBETIKG, S10IKNTIKA 1 SIKAOTIKA Kelueva, KaBWE Kal OTIC EKPPATEIC
™G Aaikri¢ mapdadoong, otic e18ri0¢IG Kal oTa ammAd yeyovoTa 1j otoixeia.»

286 ApBpo 28B: «Eéaipolvtai amé To Sikaiwua avamapaywync ol TooowPIVEG TTOAEEIC avamapaywyrc, ol omoisc ival

120




Study

Directive 2001/29/EC

National law - Law No 2121/1993

Text

Text

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

Art. 18(2)

The freedom to make a reproduction for private
use shall not apply when the act of reproduction is
likely to conflict with normal exploitation of the
work or to prejudice the author's legitimate
interests, and notably:

a) when the reproduction is an architectural work
in the form of a building or similar construction

b) when technical means are used to reproduce a
fine art work which circulates in a restricted
number of copies, or when the reproduction is
a graphical representation of a musical work.%?

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

Art. 18(3)

If, for the free reproduction of the work, use is
made of technical media, such as (as amended
with article 46 Law 3905/2010) recording
equipment for sound or image or sound and
image, equipment or parts incorporated or not in

the main computer unit operating in conjunction
therewith, used solely for digital reproduction or
digital transcription to or from analogue media
(with the exception of printers), magnetic tapes or
other devices for the reproduction of sound or
image or sound and image, including digital
reproduction devices - such as CD-RW, CD-R,
portable optical magnetic discs with a capacity of
more than 100 million digits (over 100 Mbytes),
storage media/disquettes of less than 100 million
digits (less than 100 Mbytes) - photocopy
machines, photocopy paper, equitable
remuneration is due to the creator of the work and
the beneficiaries of related rights under this
provision, with the exception of assets to be
exported.?®

287

288

UeTaBatIKEC 1 TTAPEMTOUEVES KAl Ol OTOIEG ATTOTEAOUV avamoomaoTo Kal OUCIWSES TUNUA UIAG TEXVOAOYIKAC
UeBOS0U, €xouv b€ WG AMOKAEIOTIKG OKOTTG va eMTPEYOULV: a) TNV VIO SIKTUOU UeTadoon UeTall TpITwv uéow
Siapeoodafntri i B) T vouIun xprion, evoc €pyou r GAAOU MPOOTATEUGEVOU AVTIKEIUEVOU, KAl Ol OTTOIEC Sev xouv
Kauia ave€ApTnNTn OIKOVOUIKN onuacia.

ApBpo 18 map.2: «H gAeubBepia ¢ avamapaywyric yia ISIwTikA xprion Sev 10xUel dtav ue TNV avamapaywyn
gumodiCetal n KavovIKn eKUETAAAEUON Tou €pyou 1 BAATTTOVTAI T VOUIUA OUU@EPOVTA TwV SNUIOUPYWY Kal 18IwG:
a) 6tav avamapdyetal apxITEKTOVIKO £pyo O Hop@l KTipiou 1 dAANG mapeupepols kataokeurg, B) étav
avamapayetal, e TEXVIKA UEoQ, €PY0 TWV EIKACTIKWVY TEXVWVY, TTOU KUKAOQOPE( O€ MEPIopIouévo aptbud i n
YPAQIKA mapdotacn UoUOIKoU €pYou.»

ApBpo 18 map.3: «Edv yia Tnv eAeUBepn avamapaywyri Tou épyou yia ISIWTIKN XPHon XeNolomolodvTal TEVIKA
U€OQ, OTTWG OUOKEVEG gyypa@ric AXou 1 EIKOVACS 1 YOV Kal EIKOVAC, UayvNTIKEG TAIVIEG 1} dAAot UAIKOI (opEi
TTPGOPOPOI YIa TNV avarmapaywyn HXou 1j EIKGVag i Yo Kal ekévac, ota omoia ouumepiAauBdvovrat ot UAIKo#
QOopEeic Yneiaxric avtiypapric -16iwg CD-RW, CD-R, DVD kat GAAa amoBnKeuTIKa puéoa xwpnTIKOTNTAC KATW TOU
&voc (1) TByte 1j oo kat dvw Tou VoG (1) TByte-, NAeKTPOVIKOI UTTOAOYIOTEG OTOUG ommoioug cuurrepidaufdvovral
Kat ol SIKTUWUEVEC PpopNTEC OUOKEVEC (tablets) kat Ta é§umva Kivntd tAépwva (smartphones) ue uéyebog
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Directive 2001/29/EC

National law - Law No 2121/1993

Text

Text

(b) in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or non-application of
technological measures referred to in Article 6
to the work or subject-matter concerned;

—
(a)
—

in respect of specific acts of reproduction made
by publicly accessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage;

Art. 20(1), 21, 22(1)

20(1) The reproduction of lawfully published
literary works of one or more writers in educational
textbooks approved for use in primary and
secondary education by the Ministry of National
Education and Religions or another competent
ministry, according to the official detailed syllabus,
shall be permissible without the consent of the
authors and without payment. The reproduction
shall encompass only a small part of the total
output of each of the writers. The provision is
applicable only as it concerns the reproduction by
means of printing.

21. 1t shall be permissible, without the consent of
the author and without payment, to reproduce
articles lawfully published in a newspaper or
periodical, short extracts of a work or parts of a
short work or a lawfully published work of fine art
work exclusively for teaching or examination
purposes at an educational establishment, in such
measure as is compatible with the aforementioned
purpose, provided that the reproduction is
effected in accordance with fair practice and does
not conflict with the normal exploitation. The
reproduction must be accompanied by an
indication of the source and of the names of the
author and the publisher, provided that the said
names appear on the source.

22.1t shall be permissible, without the consent of
the author and without payment, for a non profit-
making library or archive to reproduce one
additional copy from a copy of the work already in
their permanent collection, for the purpose of
retaining that additional copy or of transferring it
to another non profit-making library or archive.
The reproduction shall be permissible only if an

EOWTEPIKAG uviung tuxaiag mpoomédaons (RAM) dvw twv 4 GB, ouokevés 1 e€aptrjuata aveédptnta eav
Asitoupyolv o€ ouvdptnon 1 Un HE NAEKTPOVIKOUG UTTOAOYIOTEC Kal xpnoigdomoiolvtal yid tnv Ynelakn
avtiypagn, Ueteyypagr fj pue Ao tpdmo avamapaywyri, QWTOTUTTIKEG OUOKEUEG Kal xapTi katdAAnAo yia
PWTOTUTTIEG, CAPWTEC KAl EKTUTTWTECG, OPEIAeTal EUAoYN auolfry oto dnuioupyd Tou épyou Kal OToUG Katd Tnv
mapovoa 6idtaén SikaioUxou¢ CUYYEVIKWY SIKalwUdTwy, Ue e€aipeon Ta mpog Eaywyr] €i6n.».
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Directive 2001/29/EC

National law - Law No 2121/1993

Text

Text

additional copy cannot be obtained in the market
promptly, and on reasonable terms.?®

(d) in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted;

o
o

in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial
purposes, such as hospitals or prisons, on
condition that the rightholders receive fair
compensation.

5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

Art. 21

It shall be permissible, without the consent of the
author and without payment, to reproduce articles
lawfully published in a newspaper or periodical,
short extracts of a work or parts of a short work or
a lawfully published work of fine art work
exclusively for teaching or examination purposes
at an educational establishment, in such measure
as is compatible with the aforementioned
purpose, provided that the reproduction is
effected in accordance with fair practice and does
not conflict with the normal exploitation. The
reproduction must be accompanied by an
indication of the source and of the names of the

289

ApBpo 20 map. 1: «Emrpémetal, xwpic TV ddeia Tou Snuioupyol Kai xwpic auolBr, n avamapaywyr o€
eknmaibevutika BiBAia, mou xpnotuomotovvtal we PiBAia didaokariag yia tnv mpwtoBdbuia kar deutepofdbuia
ekmaibevon eykekpiuéva amé To Ymoupyeio EBvikri¢ MNaibeiag kar Opnokeuudtwy f ammé dAro apudédio umoupyeio
Katd to emionuo avaAutiké mpdypauua, €oywv Tou AGYou EVOC 1) TTEPIOOOTEPWY OUYYPAPEWV VOUIUWE
SNUOCIEVUEVWY, TTOU AITOTEAOUV UIKPO TURNUA TNS OUVOAIKIG dnuitovpyiag Tou kaBevog amé autouc. H puBuion
autr apopd udvo tnv vrumn avamapaywyn.».

ApBpo 21: «Emtpénetal, xwpic TNV abeia Tou dnuioupyol Kai xwpic apoiBn, n avamapaywyrj dpBpwv Vouiuws
Snuootevpévwy o epnuePida 1 o€ MEPIOSIKG, OUVTOUWY AMOOTIACUATWY EOYOU 1 TUNUATWY GUVTOUOU €pYoU 1
€PYOU TWV EIKAOTIKWY TEXVWY VOUIUWG SNUOCIEUUEVOU, epoooV YiveTal amokAEIOTIKA yia Tn SibaokaAia 1 Tig
£€eTAOEIC O€ EKMAISEUTIKO IGpULQ, OTO UETPO TTOU SIKAIOAOYEITAl arTd ToV EMGIWKOUEVO OKOTO, Eival CUUPWVN UE
Ta xpnotd rién kai Sev eumodiel Tnv kavovikry ekuetdAAevon. H avamapaywyn mpémel va ouvodeletal amd tnv
&vbelén tn¢ mnyri¢ kat Twv ovoudTwy Tou dnuitoupyol Kai Tou eKGOTH, EpOCOV TA ovouaTa autd eupavifovtal otnv
nyn.».

ApBpo 22 map.1: «Emtpénetal, xwpic v dbeia Tou Snuioupyol Kai xwpic auoifn, n avamapaywyrj evog
1mp6odetou avtitummou ané un kepdookomikég PiBAI0ONKES 1j apxeia, mou éxouv avTiTummo Tou épyou oTny Uéviun
ouAAoyrj Toug, mMPOoKeluévou va Slatnpricouv To avtiturmo autd rj va to uetafiffdoouv os dAAn, un kepSooKomIKN,
BiBAiobrikn i apxeio. H avamrapaywyn emtpénetar uévo av sivar advvatn n mpouribeia evog térolov avtitumou
ané TV ayopd o€ 0UVTOLO XPOVO Kal LUE EUAOYOUG GPOUG.».
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Directive 2001/29/EC

National law - Law No 2121/1993

Text

Text

author and the publisher, provided that the said
names appear on the source.?*

(b) uses, for the benefit of people with a disability,
which are directly related to the disability and
of a non-commercial nature, to the extent
required by the specific disability;

Art. 28A

The reproduction of the work is allowed for the
benefit of blinds and deaf-mute, for uses which are
directly related to the disability and are of a non-
commercial nature, to the extent required by the
specific disability. By resolution of the Minister of
Culture the conditions of application of this
provision may be determined as well as the
application of this provision for other categories of
people with a disability.?"

—
(a)
—

reproduction by the press, communication to
the public or making available of published
articles on current economic, political or
religious topics or of broadcast works or other
subject-matter of the same character, in cases
where such use is not expressly reserved, and
as long as the source, including the author's
name, is indicated, or use of works or other
subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

Art. 25(1)a

For the purpose of reporting current events by the
mass media, the reproduction and communication
to the public of works seen or heard in the course
of the event.?*?

(d) quotations for purposes such as criticism or
review, provided that they relate to a work or
other subject-matter which has already been
lawfully made available to the public, that,
unless this turns out to be impossible, the
source, including the author's name, is
indicated, and that their use is in accordance

Art. 19

Quotation of short extracts of a lawfully published
work by an author for the purpose of providing
support for a case advanced by the person making
the quotation or a critique of the position of the
author shall be permissible without the consent of
the author and without payment, provided that

290

ApBpo 21: «Emtpénetal, xwpic TV abeia Tou dnuioupyol Kai xwpic apoiBn, n avamapaywyrj dpBpwv Vouiuwe

SNUOCIEVUEVWY O€ epnuUEPISA 1} O€ MEPIOSIKG, OUVTOUWY QITOCTTACUATWY EQYOU I TUNUATWY GUVTOUOU £pyou n
€PYOU TWV EIKAOTIKWV TEXVWY VOUIUWG SNUOCIEUUEVOU, EpOOOV YiveTal amoKAEIOTIKA yia Tn SibackaAia i Tig
£€eTAOEIC O€ KMAISEUTIKO (G pULQ, OTO UETPO TTOU SIKAIOAOYEITal arrd ToV EMSIWKOUEVO OKOTO, Eival CUUPWVN UE
Ta xpnotd ribn kai Sev eumodiel Tnv kavovikry ekuetdAAevon. H avamapaywyn mpémei va ouvodeletal amd tnv
&vbelén tn¢ mnyric Kat Twv ovoudTtwy Tou Snuioupyoul Kai Tou eKOOTH, EpOCoV TA ovouaTa autd eupavifovtal otnv

nyn.».

291

ApBpo 28A: «EmTpémeTal n avamapaywyn Tou €oyou MPOoG¢ OPEAOC TUPAWY Kal KwPAAdAWVY TTOOCWTTWY, yid

Xxprioeig mou ouvééovtal dueoa pe Tnv avarmmnpia Kai Sev €xouv UMOpIKO Xapaktipa, oto fabud mou amaiteital
AOyw NG ouykekpluévne avamnpiag. Me amépacn tou Ymoupyou MoAitiouou umopouv va kaBopicBouv ot 6pot
£Qapuoyr¢ NG pUBLIONG, KaBWG Kal n epapoyn TNG 0€ AAAEG KATNYOpPIEG MpoowWnwv Ue avarnpieg (ApBpo 5 map.

3 mepimwon B" O8nyiag 2001/29).».

292

ApBpo 25 map.1 €6.0): «Emtpénetal, xwpic v ddeia Tou dnuioupyol Kai xwpic auoifri oto UETPo TToU

Sikatodoyeitai amé Tov emdIwKOUEVO OKOMO: a) n avamapaywyr Kat n 8iadoon oto Koivé, yia AGyoug meptypapric
emikaipwy yeyovotwv Ue péoa uadiknc emkoivwviag épywv, mou BAémovtal rj akoUyovtai katd 1 SIdpKela evog

TETOIOU YEYOVOTOG».
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Directive 2001/29/EC

National law - Law No 2121/1993

Text

Text

with fair practice, and to the extent required by
the specific purpose;

the quotation is compatible with fair practice and
that the extent of the extracts does not exceed that
justified by the purpose. The quotation of the
extract must be accompanied by an indication of
the source of the extract and of the names of the
author and of the publisher, provided that the said
names appear in the source.?*?

o
o

use for the purposes of public security or to
ensure the proper performance or reporting of
administrative, parliamentary or judicial
proceedings;

Art. 24

To the extent justified for a particular purpose, the
reproduction of a work for use in judicial or
administrative procedures shall be permitted
without the consent of the author and without
payment.?*

use of political speeches as well as extracts of
public lectures or similar works or subject-
matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

Art. 25(1)b

For the purpose of giving information on current
events, the reproduction and communication to
the public by the mass media of political speeches,
addresses, sermons, legal speeches or other works
of the same nature, as well as of summaries or
extracts of lectures, provided the said works are
delivered in public.?®

S

use during religious celebrations or official
celebrations organised by a public authority;

Art. 27

The public performance or presentation of a work
shall be permissible, without the consent of the
author and without payment on the following
occasions:

a) atofficial ceremonies, to the extent compatible
with the nature of the ceremonies

b) within the framework of staff and pupil or
student  activities at an  educational
establishment, provided that the audience is
composed exclusively of the aforementioned
persons, the parents of the pupils or students,

persons responsible for the care of the pupils or

293
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295

ApBpo 19: «Emtpémetal, xwpic v ddsia Tou Snuioupyol kat xwpic auoifri, n mapdBeon olvrouwv
amoomacudTwy amoé épyo AAAou Vouiuws SnUoCIeuuévou yia TNV UrooTrPIEN TNE YVWUNG EKEIVOU TTOU TapabéTel
N TNV KPITIKA TNE YyYWUNG Tou dAAou, epooov n mapdBeon Twv amoomacudtwy autwy eivar cOu@wvn mpog Ta
XPNota rién kai n éktaon Twv amoonacudtwy SikatoAoyeital amé tov emdbiwkouevo okomé. H mapdbeon tou
amoondouatog mpérmel va ouvoSevetal amd T éveeién NS mnyr¢ Kal Twv oVoudTwy Tou SnUIoupyol Kal ToU
ek&6TN, EpoooV Ta ovouara autd upavilovral aTnv mnyn.».

ApBpo 24: «Emtpénetai, xwpic v abeta Tou Snuioupyol Kai xwpic auoiBn, n avamapaywyr épyou yia va
xpnowuonoinBei oe Sikaotikr rj Sioikntikry Stadikaocia, oto uétpo mou Sikaloloyeital amd Tov emSIWKOUEVO

OKOTTO.».

ApBpo 25 map. 1 €5. B: «<n avamapaywyrj kai n 51d6oon oTo Kowvo e uéoa Uadikrc EMKOIVWVIAC P0G TO OKOTTO
NG eVNUEPWONG €M EMiKAIPWY YeYovOTWY MOMTIKWY ASYywV, TEOCPWVHOEWY, KNPUYUATWV, OSIKAVIKWV
ayopeUoewv 1 AAAwV épywv mapduolac euong, Kabwe kai mepIAnYewy n amoomacudtwy amo SiaAéeig, epéoov

Ta épya autd mapouvaidlovtal Snuéoia.».
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students, or persons directly involved in the
activities of the establishment.?%

(h) use of works, such as works of architecture or
sculpture, made to be located permanently in
public places;

Art. 26

The occasional reproduction and communication
by the mass media of images of architectural
works, fine art works, photographs or works of
applied art, which are sited permanently in a public
place, shall be permissible, without the consent of
the author and without payment.?”

(i) incidental inclusion of a work or other subject-
matter in other material;

(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

Art. 28(1)(2)

1. Museums which own the physical carriers into
which works of fine art have been incorporated
shall be entitled, without the consent of the author
and without payment, to exhibit those works to
the public on the museum premises, or during
exhibitions organized in museums.

2. The presentation of a fine art work to the
public, and its reproduction in catalogues to the
extent necessary to promote its sale, shall be
permissible, without the consent of the author and
without payment.?*®

(k) use for the purpose of caricature, parody or
pastiche;

() use in connection with the demonstration or
repair of equipment;

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

(n) use by communication or making available, for
the purpose of research or private study, to
individual members of the public by dedicated

296

ApBpo 27: «<Emrpénetal, xwpic Tnv ddeia Tou dnutoupyou kai xwpic apoiBn, n dnudoia mapdotaon rj ektédeon

£pYou: a) O€ MEPITTWON EMONUWY TEAETWY, 0TO UETPO TTou SikaloAoyeital amd T eUoN AUTWV TwV TEAETWY, 3) oTo
mAaioio ¢ 6pactnEIdTNTAG EKMAISEVTIKWY ISPUUATWY ammd TO MPOOWITIKG Kal TOUC abnTéc 1 omoudaoTé Tou
16puuatog epoéoov To Koivo amapTileTal amokKAEIOTIKA armd autoUS 1 arrd TouG YoVEIG Twv uabntwv rj omoudactwy
1 600UG £xOUV TNV EMUEAEIQ AUTWV 1) GO0UG ouvSéovTal AUETA LE TIG SPATTNPIOTNTEC TOU I6PUUATOG.».

297

ApBpo 26: «Emtpénetal, xwpic adeia Tou SnuioupyoU Katl xwpic auolfr, n MEPIOTACIAKY) avamapaywyrj Kai

6i1ddoon ue péoa padiknic EMKOIVWVIAS EIKOVWY UE €pYa APXITEKTOVIKIIG, EIKACTIKWVY TEXVWVY, pwToypapiac n
EQAPUOCUEVWY TEXVWY, TTou Bpiokovtal poviuw og dnudaoio xwWpo.».

298 ApBpo 28 map. 1 kat 2:

«1. Empénetal, xwpic v adeia tou dnuioupyol Kai xwpic auoifn, n mapouvoiacn oTo Koo épywv Twv
EIKAOTIKWV TEYVWV UEOA O€ UOVUOEIQ, TTOU £XOUV ThV KUPIOTNTA TOU UAIKOU popéa 6mmou éxel evowuaTwOel To
£pyo, i oTo MAaicio ekBETEwV, TOU OPYyavWVOVTal O€ LIOUOEIQ.

2. Emmpénerai, xwpic v abeta tou dnuioupyou kai xwpic apoifri, n mapovciacn oto Koo kai n avamapaywyn
0€ KATaAGyoug €pyou TwV EIKACTIKWY TEXVWY OTO UETPO TTOU auTé ival avaykaio yia tnv SieukéAuvvon tng

TTWANCNG TOU €PYOU.».
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terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

c

use in certain other cases of minor importance
where exceptions or limitations already exist
under national law, provided that they only
concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

5(4): Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised
act of reproduction.

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

Art. 28C

The limitations provided for in Section IV of Law
2121/1993, as exists, shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other protected
subject-matter and do not unreasonably prejudice
the legitimate interests of the rightholder.?*°

Directive 2012/28

National law - Law No 2121/1993

Text

Text

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the

Art. 27A(1)

1. It is permitted to be made accessible to the
public within the meaning of article 3 (1) (h) and to
be reproduced for the purposes of digitization,
making available to the public, indexing,
cataloguing, preservation or restoration
(permitted uses) by publicly accessible libraries,
educational establishments or museums, archives
or film or audio heritage institutions, as well as
from public-service broadcasting organisations
established in a Member State of the European
Union (beneficiaries of orphan works), works in
their collections, for which no right holder has

299 ApBpo 28I «O1 mepiopiouoi mov mpofAémovrar oto Tétapto KepdAaio tou N. 2121/1993, énmw¢ IoxvUel,
epapuolovtal UOVO O€ OPIOUEVEG EIBIKEC TTEQITTWOEIC, Ol OTTOIEC OEV QVTIKEIVTAI OTNV KAVOVIKY) EKUETAAAEUON TOU
€pyou 1 dAou mpooTateuduevoU avtiKeluévou Kal 6ev Biyouv adikaloAdynta ta évvoua CUU@EPOVTA TOU

Sikatovyou (apBpo 5 map. 5 Odnyiag 2001/29).».
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purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

been identified or even if is identified, none has
been located despite a diligent search carried out
by the beneficiaries of orphan works, according to
the terms of this article (orphan works).3%

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the reservation of, the restoration of, and
the provision of cultural and educational access to,
works and phonograms contained in their
collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

Art. 27A(4)

The use of orphan works is permitted to the
beneficiaries of orphan works only in order to
achieve aims related to their public-interest
missions, in particular the preservation of, the
restoration of, and the provision of cultural and
educational access to, works and phonograms
contained in their collections. The beneficiaries of
orphan works may generate revenues in the
course of such uses, for the exclusive purpose of
covering their costs of digitising orphan works and
making them available to the public.3’

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

Art. 27A(5)

The beneficiaries of orphan works indicate the
name of identified authors and other rightholders
in any use of an orphan work with the following
labelling: “Orphan work: [...] [no of entry in the
Single Online Database of the Office for
Harmonization in the Internal Market]".3%?

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private partnership
agreements.

Art. 27A(3)

Where there is more than one rightholder in a work
or phonogram, and not all of them have been
identified or, even if identified, located after a
diligent search has been carried out and recorded
in accordance with paragraphs 6 and 7, the work or
phonogram may be used in accordance with the
paragraphs hereinabove provided that the

300

ApBpo 27A map. 1: «Emtpénetai va kabiotavtai mpooitd oTo Koo Ue TNV éwola tng mepimwons n’ g

mapaypdpou 1 Tou dpBpou 3 Kkal va avamapdyovrai yia okomoU¢ Ynelomoinong, 61dBsong oto Koo,
eupetnpiaong, kataloyoypdepnong, ouvtipnons i amokatdotaons (EmMTPETOUEVES XPHOEIS) amd MPOOITEG OTO
koo BifAio0Orikeg, ekmaibeutikad 16puuata fj pouoeia, apyeia 1y 16pUUATA KIVNUATOYPAPIKIG 1} AKOUOTIKAG
KAnpovopuidc, kabw¢ kar amé Snudoiouc padloTNAEOMTIKOUC OPYAVIOUOUG ToU Eival EyKATEOTNUEVOL O€
Kpdtog—uérog ¢ Evpwmaikic Evwong (popeic xpriong oppavwyv épywv) épya mou meptdaufBdvovral otig
OUMoyEG Toug, ota omoia kavévag Sikaiouxog Sikaiwudtwy Sev éxel TautomoinBei i akdua kai av éxel
tauvtomnoinBei, dev éxel evromotel mapd tn Sievépyeia emughous avalitnong amd TouG Popeic xprong opeavwv
£pywv, o0UEWVA UE TOUG 6POUC TOU TAPOVTOG dpBpou (oppava épya).».

301

ApBpo 27A map. 4: «H xprion Twv oppavwv épywv eival EMTPEMTI) amod TOUG POPEIG xpriong opeavwy Epywv yia

TV emitevén kat pévo otéywv mmou oxeti{ovtal e Tn SNUOCIOU CUUPEPOVTOG AmOoTOoAr TOUG Kal EI8IKOTEPA TN
ouVTIPNON, TNV ATOKATACTAON Kal TNV mapoxr) MOMTIOTIKIG Kai ekmaiSeuTikr¢ mpéofaong ota épya kal ta
pwvoypaeruara mou mepidauBdavovtal otic GUAOYEG Toug. O1 QOPEIC XPoNS opPavwy EPYywv UImopoulV va
mapdyouyv é008a oTo TAQICIO TWV EMTPEMOUEVWY XPHOEWV UE ATTOKAEIOTIKG OKOTTG va KAAUTTTOUV TIG SAIMAVEC TOUC
yla tnv gnetomoinon kai t S1d6eon oTo KOIVE 0pQaVWVY EQywV.».

302

ApBpo 27A map. 5: «O1 popeic xprions oppavwv Epywv avapépouv os KABe xprion Tou oppavou £pyou To dvoua

TwV Tautomoinuévwv dnuioupywv Kai SikatoUxwv kar v €§fi¢ emonuavon: «Oppavé épyo: [...] [apiBudg
karaywptong otnv Eviaia HAektpovikr Baon AeSouévwy tou MNpageiov Evapudvionc tng Eowtepikric Ayopdc)».
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rightholders that have been identified and located
have, in relation to the rights they hold, authorised
the beneficiaries of orphan works to carry out the
permitted uses in relation to their rights.3%

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the
organisation which uses the orphan work in
question is established.

Art. 27A(9)

If the rightholder of a work or phonogram or other
protected subject-matter that has been recorded
as an orphan comes forward, then he has the right
to put an end to the orphan work status of the
work in so far as his rights are concerned and ask
for the end of use of the work by the beneficiary of
orphan works, as well as for the payment of
compensation for the use of the work that has
been made by the beneficiary of orphan works.
The beneficiary of orphan works that makes use of
the work is liable for the end of orphan work status
of a work. The beneficiary of orphan works will
have to decide within twenty (20) working days,
calculated from the day following the date the
application is filled by the person appearing as the
rightholder, if the application and the submitted
evidence by the appearing as rightholder is
sufficient to establish a right on the specific orphan
work, and it either characterises the work as “non-
orphan” or rejects the application. If the
beneficiary of orphan works does not decide on
the application within the above mentioned
period or if, despite having approved the
application, continues to make use of the work,
then the provisions of articles 63A to 66D shall
apply. If a work is rendered “non-orphan”
according to the Single Online Database of the
Office for Harmonization in the Internal Market the
beneficiary of orphan works is obliged to end its
use within ten (10) working days from the
reception of the relevant notice from the above
mentioned Office. The compensation shall amount
to half of the remuneration that is, usually or
according to law, paid for the kind of use that has
been made by the beneficiary of orphan works and
the payment of such compensation shall be made
within two (2) months from the end of orphan
work status of a work. If the parties do not reach an

303 ApBpo 27A map. 3: «Av éva €pyo rj éva pwvoypdpnua éxel epIcoOTEPOUG amd évav SikaloUxoug kai Sev éxouv
OAoi tautomoinBei i, akéua kar av éxouvv tautormoinBei, Sev éxouv evtomotel Aol UeTd TN Sievépyeia Kat
Kataypan emugrolc avalditnong, ouuewva ue avtd mou opilovtal oTIC mapaypdeous 6 Kai 7, To €pyo 1 To
QWVoypd@nua Umopei va xpnoiuomoinbei cOU@wva e TIG TPONYOULE VEG Tapaypdpouc urd Tnv mpoUndéBson ot
ol KAtoxol Twv SIKAIwUATWY 110U éyouv Tautomoinbei kal evromotel éouvv, 6oov apopd 1a SIKAIWUATA TTOU
Katéyouv, e£0uo1080THOE TOUG POPEIC XPrIoNG opeavwv Epywv va mpofolv OTIG EMTPETOUEVEG XPHOEIG OE OXEON

UE Ta SIKAIWUATA TOUG.».
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agreement, the terms, the period, and the level of
compensation shall be determined by the Court of
First Instance of Athens by interim measures.>%*

[back to cover page]
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ApBpo 27A map. 9: «Av gupaviotel SIKaloUxo¢ €oyou 1 pwvoypa@nuatos 1 dAAou mPOOTATEUGUEVOU
QVTIKEIUEVOU TTOU €XEl KATaXwPIOTEl we oppave, Sikaloutal va Béoel TEAOG 0To KABETTWE TOU £pYoU w¢ 0pPavoy
avapopikd ue ta Sikalwuatd tou kai va {ntrioel ™ Stakom) e xpriong Tou €pyou amé Tov Qopéa XpPriong
oppavwyv épywv, kabwg kai Tnv kataBolri amo{nuiwaong yia T xprion Tou £pyou TOU IOV EXEL TTPAYUATOTTON]OEL O
popéac. H Arién Tou kaBeoTwtog evig épyou we op@avol ouvioTd euBivn Tou Popéa xProng 0pPPavWV EPYwV TOU
10 Xpnotuorolei. O PopEac xprions opeavwv Epywv Kpivel vtdg koot (20) pyaciuwv nUePWv, urmodoyi{ouevwv
ané v enouévn ™G Katdbeong tng aitnong tou gupavi{ousvou wg SikailoUxou, av n aitnon kar ta
TpooKouIoBévTa ammé autév oTolxEia ETaPKOUV yia va BeUEAINTOUY SIKAIWUA TOU E7TI TOU CUYKEKPIUEVOU 0pPaVOU
£pyou Kal eite mpofaivel 0TO YapaKTNPIOUOS TOU WG «UN 0pPavol» €iTe amoppImTel TNV aitnon. Av o popéag xpriong
oppavwyv épywyv, Sev amopavOsl emi TN¢ aitnong evioc e ws dvw mpoBeouiag rj av mapoAo mou éxel Kavel SekTh
™V aitnon, ouveyilel va xpnouomolei To €pyo, epapudlovtar ot dtataéeic Twv dpBpwv 63A éwg kai 66A. Av éva
€pyo kabiotartai «un opeavos, ouuewva ue Tnv Eviaia HAektpovikr Baon Aedouévwvy tou MNpageiov Evapudviong
¢ Eowtepikric Ayopdc, o popéac xprions oppavwy Epywv umoxpeoUTtal o€ SIAKOTT) TG XPriong Tou eviog 6éka
(10) epydoiuwv nuepwv amd tn Arjn ¢ oxeTikri¢ ildomoinong amé To we avw Mpageio. H amolnuiwon avépxetat
oto Autov ¢ apolBric mou ouvribwg f katd vouo kataBdAetal yia To €i60¢ TNG xpriong mov mpayuaTomnoinoe o
Qopéac xprionc oppavwv épywv kai amodidetat evtdg 6Uo (2) unvav amd t Afén Tou KaBeoTwTog EVEG €pyou we
oppavoU. Av Sev oup@wvHioouVY Ta uépn, ot 6pol, N mpobeouia kat To UPog ths amolnuiwonc kabopilovral amé To
Movoueléc Mopwtodikeio ABnvwv ue tn Stadikacia Twv aoEaMoTIKWVY HETPWV.».
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IX.

IX.1.

SPAIN3®

APPLICABLE NATIONAL LEGAL FRAMEWORK

IX.1.1. Constitution

The Spanish Constitution of 19783% sets out the right to freedom of expression and creation in
its article 20(1), which in particular recognises and protects the right to literary, artistic,
scientific and technical production and creation, thereby covering intellectual property rights.
Article 149(1), point 9, establishes that the State has exclusive competence over legislation on
copyright and industrial property.

Article 20
1. The following rights are recognised and protected:

a) the right to freely express and disseminate thoughts, ideas and opinions
through words, in writing or by any other means of communication.

b) theright to literary, artistic, scientific and technical production and creation.
¢) therightto academic freedom.

d) the right to freely communicate or receive accurate information by any means
ofdissemination whatsoever. The law shall regulate the right to invoke personal
conscience and professional secrecy in the exercise of these freedoms.**

Article 149
1. The State holds exclusive competence over the following matters:
(..)

ix) legislation on intellectual and industrial property.®

305

306
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308

DISCLAIMER: Provisions of national law are not protected by copyright and can be used and reproduced free
of charge. The following translations are provided by the International Bureau of the World Intelectual
Property Organization (WIPO). Users should be aware that only the official texts in the national languages
have legal force and that the translations are strictly for reference only. Spanish Constitution:
http://www.wipo.int/wipolex/es/details.jsp?id=16338; Spanish Civil Code:
http://www.wipo.int/wipolex/en/text.jsp?file id=221319; Royal Legislative Decree 1/1996:
http://www.internet-law.ru/law/int/nation cleo/spain/es054en.pdf. No translation available of the
consolidated text of the Law on Intellectual Property, as amended up to Royal Decree-Law No 2/2018 of 13
April 2018. Between square brackets: Version with Automatic Translation Tool for amendments introduced
after 1996.

Translation available on Official State Gazette website (Agencia Estatal Boletin Oficial del Estado) at:
https://www.boe.es/legislacion/documentos/ConstitucionINGLES.pdf.

Articulo 20
1. Sereconocen y protegen los derechos:

a) A expresar y difundir libremente los pensamientos, ideas y opiniones mediante la palabra, el escrito o
cualquier otro medio de reproduccion.

b) Alaproducciény creacion literaria, artistica, cientifica y técnica.
¢) Alalibertad de cdtedra.

d) A comunicar o recibir libremente informacion veraz por cualquier medio de difusion. La ley regulard el
derecho a la cldusula de conciencia y al secreto profesional en el ejercicio de estas libertades.

Articulo 149
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Source: https://www.boe.es/diario _boe/txt.ohp?id=BOE-A-1978-31229

1X.1.2. Copyright law

Spanish Civil Law does not include incorporeal orimmaterial things as an object of the right of
property in the narrow sense. Nevertheless, the “rights over immaterial goods” are considered
a form of special property, which is governed by a lex specialis and, only to the extent in which
it is not opposed to it and by supplementing it, by the legal provisions contained in the Civil
Code.

Article 333

All things which are or may be subject to appropriation are considered movable or
immovable property.>%

Article 348

Ownership is the right to enjoy and dispose of a thing, without greater limitations than
those set forth in the laws.

The owner shall have an action against the holder and the possessor of the property
to claim it.>'°

Article 428

The owner of a literary, scientific or artistic work shall be entitled to exploit it and
dispose of it at will. 3"

Article 429

The intellectual property law sets forth the persons to whom this right belongs, the
manner of its exercise and its duration. In cases not provided or resolved by such
specific statute, the general rules provided in this Code relating to property shall

app Iy. 312
Source: https://www.boe.es/leqgislacion/codigos/codigo.php?id=34&modo=1&nota=0

The lex specialis governing copyright is the recast text of the ‘Law on Intellectual Property,
regularising, clarifying and harmonising the legal provisions in force on the matter’ (‘Law on

1. El Estado tiene competencia exclusiva sobre las siguientes materias:
[.]
9.9 Legislacién sobre propiedad intelectual e industrial.
309 Articulo 333
Todas las cosas que son o pueden ser objeto de apropiacion se consideran como bienes muebles o inmuebles.
310 Articulo 348
La propiedad es el derecho de gozar y disponer de una cosa, sin mds limitaciones que las establecidas en las leyes.
El propietario tiene accién contra el tenedor y el poseedor de la cosa para reivindicarla.
3 Articulo 428
El autor de una obra literaria, cientifica o artistica, tiene el derecho de explotarla y disponer de ella a su voluntad.
312 Articulo 429

La Ley sobre Propiedad Intelectual determina las personas a quienes pertenece ese derecho, la forma de su
ejercicio y el tiempo de su duracién. En casos no previstos ni resueltos por dicha ley especial se aplicardn las reglas
generales establecidas en este Cédigo sobre la propiedad.
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Intellectual Property’) approved by means of the Royal Legislative Decree 1/1996, of 12 April
199633,

This law repealed the previous ‘Law 22/1987 on Intellectual Property’ as well as previous acts
transposing Community Directives in this area. Hence, from 1996, the recast text of the Law on
Intellectual Property assembles in Spain the legal provisions relating to copyright. Following
the adoption of that recast text, new acts in this area, including provisions transposing new

Directives, are mainly adopted as acts amending the Law on Intellectual Property*'.

This Law is considered complementary to the Spanish Civil Code, and as such, it is included in
the ‘consolidated electronic code’ available on-line, edited by the Boletin Oficial del Estado
(State Official Journal).

The Law on Intellectual Property underwent a deep legislative reform in 2014, aimed at
enhancing the protection of intellectual property in the digital environment. It mainly included
three types of measures: the review of the system of fair compensation for private copying, the
establishment of effective mechanisms for monitoring copyright management entities and the
strengthening of persecution mechanisms and penalties in the event of infringing activities.

Subsequent acts amending the Law on Intellectual Property include Royal Decree-Law
12/2017, which aligned the previous system of fair compensation for private copying to EU
Law, following the judgment of the Court of 9 June 2016 in case C-470/14 - EGEDA, and Others,
as well as Royal Decree-Law No. 2/2018, which transposed into Spanish Law Directive
2014/26/EU on collective management of copyright and related rights and multi-territorial
licensing of rights in musical works for online use in the internal market, and Directive (EU)
2017/1564 on certain permitted uses of certain works and other subject matter protected by
copyright and related rights for the benefit of persons who are blind, visually impaired or
otherwise print-disabled.

IX.2. COPYRIGHT

1X.2.1. Definition and content

The Spanish Law on intellectual property points out that intellectual property comprises
rights both of personal and economic character, and then specifies, firstly, the content of the
“moral right” and, thereafter, that of the “exploitations rights”.

Article 1 - Originating fact

The intellectual property in a literary, artistic or scientific work shall belong to the
author thereof by virtue of the sole fact of its creation.’”

Article 2 - Content

313 Real Decreto Legislativo 1/1996, de 12 de abril, por el que se aprueba el texto refundido de la Ley de
Propiedad Intelectual, regularizando, aclarando y armonizando las disposiciones legales vigentes sobre la
materia. BOE nim. 97, de 22 de abril de 1996. Referencia: BOE-A-1996-8930.

314 A consolidated text of the Law including all its modifications is available on the BOE website:
https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930.
315 Articulo 1 - Hecho generador

La propiedad intelectual de una obra literaria, artistica o cientifica corresponde al autor por el solo hecho de su
creacion.
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Intellectual property shall comprise rights of personal and economic character which
shall confer on the author full control over and the exclusive right to the exploitation
of the work, without any limitations other than those specified in the Law.?'

Article 3 - Characteristics
Authors’rights shall be independent, compatible and susceptible of combination with:

1° the ownership of and other rights pertaining to the physical object in which the
intellectual creation is embodied.

2° any industrial property rights that may exist in relation to the work.
3° the other intellectual property rights recognized in Part Il of this Law.?'”

Source: https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930

1X.2.1.1 Moral rights

Article 14 - Content and characteristics of Moral Rights
The author is invested with the following unrenounceable and inalienable rights:
1° Theright to decide whether his work is to be disclosed, and if so in what form.

2° The right to determine whether such disclosure should be effected in his name,
under a pseudonym or sign or anonymously.

3° The right to demand recognition of his authorship of the work.

4° The right to demand respect for the integrity of the work and to object to any
distortion, modification or alteration of it or any act in relation to it that is liable to
prejudice his legitimate interests or threaten his reputation.

5° The right to alter the work subject to respect for the acquired rights of third parties
and the protection requirements of goods of cultural interest.

6° Theright to withdraw the work from circulation for reasons of changed intellectual
or moral convictions, after indemnification of the holders of exploitation rights for
damages and prejudice.

If the author later decides to resume exploitation of his work, he shall give
preference, when offering the corresponding rights, to the previous holder thereof,
and shall offer terms reasonably similar to the original terms.

316
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Articulo 2 - Contenido

La propiedad intelectual estd integrada por derechos de cardcter personal y patrimonial, que atribuyen al autor
la plena disposicién y el derecho exclusivo a la explotacidn de la obra, sin mds limitaciones que las establecidas
enlaLey.

Articulo 3 - Caracteristicas
Los derechos de autor son independientes, compatibles y acumulables con:

1.2 La propiedad y otros derechos que tengan por objeto la cosa material a la que estd incorporada la creacién
intelectual.

2.2 Los derechos de propiedad industrial que puedan existir sobre la obra.
3.0 Los otros derechos de propiedad intelectual reconocidos en el Libro Il de la presente Ley.
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7° The right of access to the sole or a rare copy of the work, when it is in another
person’s possession, for the purpose of the exercise of the right of disclosure or any
other applicable right.

The aforesaid right shall not allow the author to demand the moving of the work, and
access to it shall be had in the place and manner that cause the least inconvenience to
the possessor, who shall be indemnified where appropriate for any damages and
prejudice caused him.?'®

Source: https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930

.2 Economic rights

Article 17 - Exclusive Rights of Exploitation and Forms of Exploitation

The author is invested with the exclusive exercise of the rights pertaining to the
exploitation of his work in whatever form and especially the rights of reproduction,
distribution, communication to the public and alteration, which may not be exercised
without his authorization, except where this Law so provides.*”’

Article 18 - Reproduction

Reproduction means the incorporation of the work in a medium that enables it to be
communicated and copies of all or part of it to be made.??°

Article 19 - Distribution

(1) Distribution means the making available to the public of the original or of copies
of the work by means of sale, rental or lending or in any other manner.
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Articulo 14 - Contenido y caracteristicas del derecho moral

Corresponden al autor los siguientes derechos irrenunciables e inalienables:

1.2 Decidir si su obra ha de ser divulgada y en qué forma.

2.2 Determinar si tal divulgacion ha de hacerse con su nombre, bajo seudénimo o signo, o anénimamente.
3.0 Exigir el reconocimiento de su condicion de autor de la obra.

4.0 Exigir el respeto a la integridad de la obra e impedir cualquier deformacién, modificacién, alteracion o
atentado contra ella que suponga perjuicio a sus legitimos intereses 0 menoscabo a su reputacion.

5.2 Modificar la obra respetando los derechos adquiridos por terceros y las exigencias de proteccion de bienes de
interés cultural.

6.° Retirar la obra del comercio, por cambio de sus convicciones intelectuales o morales, previa indemnizacion
de darios y perjuicios a los titulares de derechos de explotacion.

Si, posteriormente, el autor decide reemprender la explotacion de su obra deberd ofrecer preferentemente los
correspondientes derechos al anterior titular de los mismos y en condiciones razonablemente similares a las
originarias.

7.2 Acceder al ejemplar tnico o raro de la obra, cuando se halle en poder de otro, a fin de ejercitar el derecho de
divulgacién o cualquier otro que le corresponda.

Este derecho no permitird exigir el desplazamiento de la obra y el acceso a la misma se llevard a efecto en el lugar

y forma que ocasionen menos incomodidades al poseedor, al que se indemnizard, en su caso, por los dafios y

perjuicios que se le irroguen.

Articulo 17 - Derecho exclusivo de explotacién y sus modalidades

Corresponde al autor el ejercicio exclusivo de los derechos de explotacién de su obra en cualquier forma y, en

especial, los derechos de reproduccidn, distribucién, comunicacion publica y transformacién, que no podrdn ser

realizadas sin su autorizacién, salvo en los casos previstos en la presente Ley.

Articulo 18 - Reproduccién

Se entiende por reproduccion la fijacion directa o indirecta, provisional o permanente, por cualquier medio y en
cualquier forma, de toda la obra o de parte de ella, que permita su comunicacién o la obtencién de copias.
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(2) Where distribution is effected by means of sale within the area of the European

Union, the rights shall lapse on the first such sale, but only in relation to successive
sales effected within the said area by the owner of the rights or with his consent.

(3) Rental means the making available of the originals and copies of a work with a

view to use for a limited time for direct or indirect economic or commercial benefit.

Making available for the purposes of display, communication to the public by
means of phonograms or audiovisual recordings, including fragments of either,
and making available for consultation on the spot, are excluded from the concept
of rental.

(4) Lending means the making available of the originals and copies of a work with a

view to use for a limited time for neither direct nor indirect economic or commercial
benefit, providing that such lending is effected through establishments accessible
to the public.

It shall be understood that there is no direct or indirect economic or commercial
benefit when lending carried out by an establishment accessible to the public gives
rise to the payment of a charge not exceeding that necessary to cover its operating
costs. [This amount may not include all or part of the amount of the remuneration
right that must be paid to the holders of intellectual property rights in accordance
with the provisions of article 37(2)].

The operations mentioned in the second paragraph of paragraph (3) above, and
those that take place between establishments accessible to the public, are excluded
from the concept of lending.

(5) The provisions of this Article relating to rental and lending shall not apply to

buildings or to works of applied art.**’

321

Articulo 19 - Distribucion

1.

Se entiende por distribucion la puesta a disposicién del publico del original o de las copias de la obra, en un
soporte tangible, mediante su venta, alquiler, préstamo o de cualquier otra forma.

2. Cuando la distribucion se efectue mediante venta u otro titulo de transmision de la propiedad, en el dmbito

de la Unién Europea, por el propio titular del derecho o con su consentimiento, este derecho se agotard con
la primera, si bien sélo para las ventas y transmisiones de propiedad sucesivas que se realicen en dicho dmbito
territorial.

Se entiende por alquiler la puesta a disposicién de los originales y copias de una obra para su uso por tiempo
limitado y con un beneficio econémico o comercial directo o indirecto.

Quedan excluidas del concepto de alquiler la puesta a disposicién con fines de exposicion, de comunicacién
publica a partir de fonogramas o de grabaciones audiovisuales, incluso de fragmentos de unos y otras, y la
que se realice para consulta in situ.

Se entiende por préstamo la puesta a disposicidn de originales y copias de una obra para su uso por tiempo
limitado sin beneficio econémico o comercial directo ni indirecto, siempre que dicho préstamo se lleve a cabo
a través de establecimientos accesibles al publico.

Se entenderd que no existe beneficio econémico o comercial directo ni indirecto cuando el préstamo
efectuado por un establecimiento accesible al publico dé lugar al pago de una cantidad que no exceda de lo
necesario para cubrir los gastos de funcionamiento. Esta cantidad no podrd incluir total o parcialmente el
importe del derecho de remuneracion que deba satisfacerse a los titulares de derechos de propiedad
intelectual conforme a lo dispuesto en el articulo 37.2.

Quedan excluidas del concepto de préstamo las operaciones mencionadas en el pdrrafo segundo del
apartado 3y las que se efecttien entre establecimientos accesibles al piblico.

Lo dispuesto en este articulo en cuanto al alquiler y al préstamo no se aplicard a los edificios ni a las obras de
artes aplicadas.
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Article 20 - Communication to the public

(1) Communication to the public means any act whereby two or more persons are

afforded access to the work without prior distribution of copies to each of them.

Communication shall not be considered public where it takes place in a strictly
domestic environment that is not an integral part of or connected to a
dissemination network of any kind.

(2) The following in particular shall be considered acts of communication to the public:

(a) Stage performances, recitations, dissertations and public performances of
dramatic, dramatico-musical, literary and musical works by any means or
process.

(b) The public projection or showing of cinematographic and other audiovisual
works.

(c) The transmission of any works by radio or any other means serving for the
wireless dissemination of signs, sounds or images. The concept of transmission
shall include the production of program—carrying signals destined for a satellite
where the reception thereof by the public is not possible otherwise than through
an entity different from the original one.

(d) The broadcasting or communication to the public by satellite of any works, that
is, the act of emitting, subject to the control and responsibility of the
broadcasting organization, program-carrying signals intended for reception
by the public in an unbroken chain of communication towards the satellite and
from it to the ground. The normal technical processes relating to program-
carrying signals shall not be considered breaks in the chain of communication.

Where the program-carrying signals are emitted in coded form, there shall be
communication to the public by satellite whenever decoding devices are made
available to the public by the broadcasting organization or with its consent.

For the purposes of the provisions of the foregoing two paragraphs, satellite means
any satellite that operates on frequency bands reserved by telecommunications
legislation for the distribution of signals for reception by the public or for non-
public individual communication, provided in the latter case that the
circumstances in which individual reception of the signals takes place are
comparable to those applicable in the first case.

(e) The transmission of any works to the public by wire, cable, optic fiber or other
comparable process, whether on subscription or not.

(f) The retransmission of the broadcast work by any of the media mentioned in the
foregoing subparagraphs, and by a transmitting body different from the
original one, of the broadcast work.

Retransmission by cable means the simultaneous, unaltered and integral
retransmission, by cable or microwaves, of the original broadcasts or
transmissions, including those effected by satellite, of broadcast or televised
programs intended for reception by the public.

(g) The emission or transmission of the broadcast work, by means of any
appropriate instrument, in a place accessible to the public.

(h) The public exhibition of works of art or reproductions thereof.
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(i) Public access to computer databases by means of telecommunication, where
such databases incorporate or constitute protected works.

[(j) Public access in any form to works incorporated into a database, even though
this database is not protected by the provisions of Book | of this Law.

(k) The performance of any of the previous acts, with respect to a database
protected by Book | of this Law.]

(3) Communication to the public by satellite on the territory of the European Union
shall be governed by the following provisions:

(a) Communication to the public by satellite shall occur only in the Member State
of the European Union in which, subject to the control and responsibility of the
broadcasting organization, the program-carrying signals are incorporated in
the unbroken chain of communication referred to in subparagraph (d) of
paragraph (2) of this Article.

(b) Where communication to the public by satellite occurs on the territory of a State
not belonging to the European Union in which there is not the level of protection
specified in this paragraph (3) for such a system of communication, the
following shall be taken into account:

1° If the program—carrying signal is sent to the satellite from an uplink signal
station located in a Member State, the communication to the public by
satellite shall be regarded as having occurred in that Member State. In such
a case the rights established in relation to the satellite broadcast may be
asserted against the person who operates the station that emits the upward
signal.

2° If an uplink signal station located in a Member State is not used, but a
broadcasting organization established in a Member State has
commissioned the satellite broadcast, the said act shall be regarded as
having occurred in the Member State in which the broadcasting
organization has its principal establishment; in such a case the rights
established in relation to the satellite broadcast may be asserted against the
broadcasting organization.

(4) The retransmission by cable defined in the second subparagraph of paragraph
(2)(f) of this Article within the territory of the European Union shall be governed by
the following provisions:

(a) The retransmission on Spanish territory of emissions, broadcasts by satellite or
initial transmissions of programs initiated in other Member States of the
European Union shall take place, as far as the copyright is concerned, in
accordance with the provisions of this Law and pursuant to the terms of
contractual agreements, whether individual or collective, signed between the
owners of rights and cable distribution companies.

(b) The right belonging to the owners of copyright to authorize cable distribution
shall be exercised exclusively through an entity for the administration of
intellectual property rights.

(c) In the case of owners who have not entrusted the management of their rights
to an entity for the administration of intellectual property rights, those rights
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shall be asserted through the entity that administers rights in the same
category.

When there are two or more administration entities for the rights in the category
concerned, the owners may entrust the management of those rights to any of the
said entities.

[The owners referred to in this letter c) shall enjoy the rights and shall be subject to
the obligations derived from the agreement concluded between the cable
retransmission company and the entity in which it is considered to have delegated
the management of their rights, in equality of conditions with the holders of rights
that have entrusted the management of the same to such an entity. Likewise, they
may claim from the management entity referred to in the preceding paragraphs of
this letter c), their rights under the terms of Article 177.]

(d) When the owner of rights authorizes the initial emission, satellite broadcast or
transmission on Spanish territory of a protected work, it shall be presumed that
he consents not to exercise his rights individually, where applicable, in relation
to the cable distribution of the said work, but to assert them in accordance with
the provisions of the present paragraph (4).

(e) The provisions of subparagraphs (b), (c) and (d) of the present paragraph (4)
shall not apply to the rights exercised by broadcasting organizations in relation
to their own emissions, satellite broadcasts or transmissions, regardless of
whether the said rights are theirs or have been transferred to them by other
owners of copyright.

(f) Where, for want of agreement between the parties, it is not possible to enter into
a contract for the authorization of cable distribution, the parties may apply to
the Intellectual Property Mediation and Arbitration Board for mediation.

The provisions of Article 193 and the Royal Decree on the development of said
provision shall be applicable to the mediation contemplated in the preceding
paragraph.]

(g) Where either of the parties abuses his negotiating position to prevent the
initiation or prosecution in good faith of negotiations for the authorization of
cable distribution, or without valid justification obstructs the negotiations or
mediation referred to in the foregoing subparagraph, the provisions of Part |,
Chapter I, of Law 16 of July 17, 1989, on the Defense of Competition shall

apply.3?

322

Articulo 20 - Comunicacion publica

1.

Se entenderd por comunicacion publica todo acto por el cual una pluralidad de personas pueda tener acceso

ala obra sin previa distribucion de ejemplares a cada una de ellas.

No se considerard publica la comunicacion cuando se celebre dentro de un dmbito estrictamente doméstico

que no esté integrado o conectado a una red de difusién de cualquier tipo.
Especialmente, son actos de comunicacién publica:

a) Las representaciones escénicas, recitaciones, disertaciones y ejecuciones publicas de las obras
dramdticas, dramdtico-musicales, literarias y musicales mediante cualquier medio o procedimiento.

b) La proyeccion o exhibicién publica de las obras cinematogrdficas y de las demds audiovisuales.

¢) Laemision de cualesquiera obras por radiodifusién o por cualquier otro medio que sirva para la difusién
inaldmbrica de signos, sonidos o imdgenes. El concepto de emisién comprende la produccién de sefales
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portadoras de programas hacia un satélite, cuando la recepcién de las mismas por el publico no es posible
sino a través de entidad distinta de la de origen.

d) La radiodifusion o comunicacién al publico via satélite de cualesquiera obras, es decir, el acto de
introducir, bajo el control y la responsabilidad de la entidad radiodifusora, las seriales portadoras de
programas, destinadas a la recepcién por el publico en una cadena ininterrumpida de comunicacién que
vaya al satélite y desde éste a la tierra. Los procesos técnicos normales relativos a las sefiales portadoras
de programas no se consideran interrupciones de la cadena de comunicacion.

Cuando las sefiales portadoras de programas se emitan de manera codificada existird comunicacién al
publico via satélite siempre que se pongan a disposicién del publico por la entidad radiodifusora, o con
su consentimiento, medios de descodificacion.

A efectos de lo dispuesto en los dos pdrrafos anteriores, se entenderd por satélite cualquiera que opere en
bandas de frecuencia reservadas por la legislacion de telecomunicaciones a la difusion de sefiales para la
recepcion por el publico o para la comunicacién individual no publica, siempre que, en este tltimo caso,
las circunstancias en las que se lleve a efecto la recepcion individual de las senales sean comparables a
las que se aplican en el primer caso.

e) La transmision de cualesquiera obras al publico por hilo, cable, fibra optica u otro procedimiento
andlogo, sea o no mediante abono.

f)  Laretransmision, por cualquiera de los medios citados en los apartados anteriores y por entidad distinta
de la de origen, de la obra radiodifundida.

Se entiende por retransmisién por cable la retransmisién simultdnea, inalterada e integra, por medio de
cable o microondas de emisiones o transmisiones iniciales, incluidas las realizadas por satélite, de
programas radiodifundidos o televisados destinados a ser recibidos por el piblico.

g) La emisién o transmisién, en lugar accesible al publico, mediante cualquier instrumento idéneo, de la
obra radiodifundida.

h) La exposicion publica de obras de arte o sus reproducciones.

i) Lapuesta adisposicién del publico de obras, por procedimientos aldmbricos o inaldmbricos, de tal forma
que cualquier persona pueda acceder a ellas desde el lugar y en el momento que elija.

j)  El acceso publico en cualquier forma a las obras incorporadas a una base de datos, aunque dicha base
de datos no esté protegida por las disposiciones del Libro | de la presente Ley.

k) Larealizacién de cualquiera de los actos anteriores, respecto a una base de datos protegida por el Libro |
de la presente Ley.

3. La comunicacioén al publico via satélite en el territorio de la Unién Europea se regird por las siguientes
disposiciones:

a) La comunicacion al publico via satélite se producird unicamente en el Estado miembro de la Unién
Europea en que, bajo el control y responsabilidad de la entidad radiodifusora, las sefales portadoras de
programas se introduzcan en la cadena ininterrumpida de comunicacién a la que se refiere el pdrrafo d)
del apartado 2 de este articulo.

b) Cuando la comunicacion al publico via satélite se produzca en el territorio de un Estado no perteneciente
a la Unién Europea donde no exista el nivel de proteccion que para dicho sistema de comunicacion al
publico establece este apartado 3, se tendrd en cuenta lo siguiente:

1.2 Si la sefal portadora del programa se envia al satélite desde una estacion de senal ascendente
situada en un Estado miembro se considerard que la comunicacién al publico via satélite se ha
producido en dicho Estado miembro. En tal caso, los derechos que se establecen relativos a la
radiodifusién via satélite podrdn ejercitarse frente a la persona que opere la estacién que emite la
senal ascendente.

2.2 Sino se utiliza una estacién de sefial ascendente situada en un Estado miembro pero una entidad de
radiodifusién establecida en un Estado miembro ha encargado la emisién via satélite, se considerard
que dicho acto se ha producido en el Estado miembro en el que la entidad de radiodifusién tenga su
establecimiento principal. En tal caso, los derechos que se establecen relativos a la radiodifusion via
satélite podrdn ejercitarse frente a la entidad de radiodifusion.

4. La retransmision por cable definida en el pdrrafo segundo del apartado 2.f) de este articulo, dentro del
territorio de la Unién Europea, se regird por las siguientes disposiciones:

a) Laretransmision en territorio espariol de emisiones, radiodifusiones via satélite o transmisiones iniciales
de programas procedentes de otros Estados miembros de la Unién Europea se realizard, en lo relativo a
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Article 21 - Transformation

(1) The transformation of the work shall include its translation or adaptation and any
other alteration of its form from which a different work is derived.

[In the case of a database referred to in article 12 of this Law, its reordering shall
also be considered as a transformation.]

(2) The intellectual property rights resulting from such transformation shall vest in the
author of the latter, without prejudice to the rights of the author of the preexisting
work [to authorise, during the entire period of protection of their rights over it, the
exploitation of these results in any form and especially through their reproduction,
distribution, public communication or new transformation. ]’

b)

@)

d)

e)

9)

los derechos de autor, de acuerdo con lo dispuesto en la presente Ley y con arreglo a lo establecido en los
acuerdos contractuales, individuales o colectivos, firmados entre los titulares de derechos y las empresas
de retransmision por cable.

El derecho que asiste a los titulares de derechos de autor de autorizar la retransmisién por cable se
ejercerd, exclusivamente, a través de una entidad de gestién de derechos de propiedad intelectual.

En el caso de titulares que no hubieran encomendado la gestion de sus derechos a una entidad de gestion
de derechos de propiedad intelectual, los mismos se hardn efectivos a través de la entidad que gestione
derechos de la misma categoria.

Cuando existiere mds de una entidad de gestion de los derechos de la referida categoria, sus titulares
podrdn encomendar la gestién de los mismos a cualquiera de las entidades.

Los titulares a que se refiere esta letra c) gozardn de los derechos y quedardn sujetos a las obligaciones
derivadas del acuerdo celebrado entre la empresa de retransmision por cable y la entidad en la que se
considere hayan delegado la gestién de sus derechos, en igualdad de condiciones con los titulares de
derechos que hayan encomendado la gestion de los mismos a tal entidad. Asimismo, podrdn reclamar a
la entidad de gestién a la que se refieren los pdrrafos anteriores de esta letra c), sus derechos en los
términos del articulo 177.

Cuando el titular de derechos autorice la emision, radiodifusién via satélite o transmisién inicial en
territorio espariol de una obra protegida, se presumird que consiente en no ejercitar, a titulo individual,
sus derechos para, en su caso, la retransmision por cable de la misma, sino a ejercitarlos con arreglo a lo
dispuesto en este apartado 4.

Lo dispuesto en los pdrrafos b), ¢) y d) de este apartado 4 no se aplicard a los derechos ejercidos por las
entidades de radiodifusion respecto de sus propias emisiones, radiodifusiones via satélite o
transmisiones, con independencia de que los referidos derechos sean suyos o les hayan sido transferidos
por otros titulares de derechos de autor.

Cuando, por falta de acuerdo entre las partes, no se llegue a celebrar un contrato para la autorizacién de
la retransmision por cable, las partes podrdn acceder, por via de mediacién, a la Comision Mediadora y
Arbitral de la Propiedad Intelectual.

Serd aplicable a la mediacién contemplada en el pdrrafo anterior lo previsto en el articulo 193 y en el real
decreto de desarrollo de dicha disposicion.

Cuando alguna de las partes, en abuso de su posicion negociadora, impida la iniciacién o prosecucién de
buena fe de las negociaciones para la autorizacion de la retransmisién por cable, u obstaculice, sin
justificacién vdlida, las negociaciones o la mediacién a que se refiere el pdrrafo anterior, se aplicard lo
dispuesto en el Titulo I, capitulo |, de la Ley 16/1989, de 17 de julio, de Defensa de la Competencia.

323 Articulo 21 - Transformacion

1.

La transformacion de una obra comprende su traduccion, adaptacion y cualquier otra modificacion en su
forma de la que se derive una obra diferente.

Cuando se trate de una base de datos a la que hace referencia el articulo 12 de la presente Ley se considerard
también transformacion, la reordenacion de la misma.

Los derechos de propiedad intelectual de la obra resultado de la transformacién corresponderdn al autor de
esta ultima, sin perjuicio del derecho del autor de la obra preexistente de autorizar, durante todo el plazo de
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Article 22 - Selection of complete works

The licensing of the exploitation of his works shall not prevent the author from
publishing them together in a selection or complete collection.’?*

Article 23 - Independence of rights

The exploitation rights provided for in this Section shall be independent of each
other.’%

Source: https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930

In the Law on Intellectual Property, the third section on “Other rights” includes Article 25 on
the right to remuneration for the private copying exception (see exceptions below). This
provision and its successive modifications have had a broad impact on the copyright system in
Spain. The purpose of this provision is to fairly compensate authors for the private copying
exception, since copying of works by natural persons acting in a private capacity without the
author’s authorisation is regarded as an act likely to cause harm to that author.

1X.2.2. Author

The Spanish Law on intellectual property covers in its First Book the ‘author’s rights’ whereas
its Second Book deals with ‘other intellectual property rights’ which include the rights of
performers, the rights of phonogram producers, the rights of producers of audiovisual
recordings and the rights of broadcasting organisations. These ‘other intellectual property
rights’ are known in Union Law as ‘related rights’ (derechos afines a los derechos de autor).

Article 5 - Authors and other beneficiaries

(1) The natural person who creates any literary, artistic or scientific work shall be
considered the author thereof.

(2) Nevertheless, the protection that this Law confers on the author may be enjoyed by
legal entities under the circumstances expressly provided for therein.??

Atrticle 6 - Presumption of Authorship, Anonymous or Pseudonymous Works

(1) In the absence of proof to the contrary, that person shall be presumed the author
who is identified as such on the work by the inclusion of his name, signature or
identification mark.

(2) Where the work is disclosed anonymously or under a pseudonym or sign, the
exercise of the intellectual property rights shall accrue to the person, whether

proteccién de sus derechos sobre ésta, la explotacion de esos resultados en cualquier forma y en especial
mediante su reproduccion, distribucién, comunicacién publica o nueva transformacion.

324 Articulo 22 - Colecciones escogidas u obras completas.

La cesion de los derechos de explotacidn sobre sus obras no impedird al autor publicarlas reunidas en coleccion
escogida o completa.

325 Articulo 23 - Independencia de derechos
Los derechos de explotacion regulados en esta seccién son independientes entre si.
326 Articulo 5 - Autores y otros beneficiarios
1. Seconsidera autor a la persona natural que crea alguna obra literaria, artistica o cientifica.

2. No obstante, de la proteccion que esta Ley concede al autor se podrdn beneficiar personas juridicas en los
casos expresamente previstos en ella
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natural person or legal entity, who reveals it with the author’s consent for as long
as the latter does not reveal his identity.*?

Article 9 - Composite Works and Independent Works

(1) A new work that incorporates a pre-existing work without the collaboration of the
author of the latter shall be considered a composite work, subject to the rights
accruing to that author and subject also to the requirement of his authorization.

(2) A work that constitutes an autonomous creation, even if published in conjunction
with other works, shall be considered an independent work.3%

Source: https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930

1X.2.3. Protected works
Article 10 - Original works and titles

(1) The subject matter of intellectual property shall be all original literary, artistic or
scientific creations expressed in any manner or medium, whether tangible or
intangible, that is known at present or may be invented in the future, including the
following:

(a) books, pamphlets, printed matter, correspondence, writings, speeches and
addresses, lectures, court pleadings, academic treatises and any other works of
the same nature;

(b) musical compositions with or without lyrics;

(c) dramatic and dramatico-musical works, choreographic and mimed works and
theatrical works in general;

(d) cinematographic works and any other audiovisual works;

(e) sculptures and works of painting, drawing, engraving or lithography, picture
stories, cartoons or comics, including drafts or sketches therefor, and other
works of three—-dimensional art, whether applied or not;

(f) projects, plans, models and drawings of architectural works and works of
engineering;

(g) graphs, maps and figures relating to topography; geography and science in
general;

327 Articulo 6 - Presuncién de autoria, obras anénimas o seudénimas

1. Se presumird autor, salvo prueba en contrario, a quien aparezca como tal en la obra, mediante su nombre,

firma o signo que lo identifique.

2. Cuando la obra se divulgue en forma anénima o bajo seudénimo o signo, el ejercicio de los derechos de
propiedad intelectual corresponderd a la persona natural o juridica que la saque a la luz con el

consentimiento del autor, mientras éste no revele su identidad.
328 Articulo 9 - Obra compuesta e independiente

1. Se considerard obra compuesta la obra nueva que incorpore una obra preexistente sin la colaboracioén del
autor de esta ultima, sin perjuicio de los derechos que a éste correspondan y de su necesaria autorizacion.

2. La obra que constituya creacién auténoma se considerard independiente, aunque se publique

conjuntamente con otras.
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(h) photographic works and works expressed by a process analogous to
photography;

(i) computer programs;
(2) The title of a work shall be protected as part of the work when it is original *%®
Article 11 - Derived works

The following shall also be the subject of intellectual property, without prejudice to the
copyright in the original work:

1° translations and adaptations;

2° revisions, updated editions and annotations;

3° compendia, summatries and extracts;

4° musical arrangements;

5° all kinds of transformation of a literary, artistic or scientific work.>*
Article 12 - Collections. Databases

Collections of the works of other people, like anthologies, and of other elements or
data which by the selection or arrangement of their contents constitute intellectual
creations, shall also be the subject of intellectual property within the meaning of this
Law, without prejudice to any rights of the authors of the original works.

329

330

Articulo 10 - Obras y titulos originales

1. Son objeto de propiedad intelectual todas las creaciones originales literarias, artisticas o cientificas
expresadas por cualquier medio o soporte, tangible o intangible, actualmente conocido o que se invente en
el futuro, comprendiéndose entre ellas:

a) Los libros, folletos, impresos, epistolarios, escritos, discursos y alocuciones, conferencias, informes
forenses, explicaciones de cdtedra y cualesquiera otras obras de la misma naturaleza.

b) Las composiciones musicales, con o sin letra.

¢) Las obras dramdticas y dramdtico-musicales, las coreografias, las pantomimas y, en general, las obras
teatrales.

d) Las obras cinematogrdficas y cualesquiera otras obras audiovisuales.

e) Lasesculturasy las obras de pintura, dibujo, grabado, litografia y las historietas grdficas, tebeos o comics,
asi como sus ensayos o bocetos y las demds obras pldsticas, sean o no aplicadas.

f) Los proyectos, planos, maquetas y disefios de obras arquitecténicas y de ingenieria.
g) Los grdficos, mapas y disefios relativos a la topografia, la geografia y, en general, a la ciencia.
h) Las obras fotogrdficas y las expresadas por procedimiento andlogo a la fotografia.
i) Los programas de ordenador.
2. Eltitulo de una obra, cuando sea original, quedard protegido como parte de ella.
Articulo 11 - Obras derivadas
Sin perjuicio de los derechos de autor sobre la obra original, también son objeto de propiedad intelectual:
1.2 Las traducciones y adaptaciones.
2.0 Las revisiones, actualizaciones y anotaciones.
3.0 Los compendios, restimenes y extractos.
4.0 Los arreglos musicales.
5.0 Cualesquiera transformaciones de una obra literaria, artistica o cientifica.
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[The protection recognised in this article to these collections refers only to its structure
as a form of expression of the selection or arrangement of its contents, not being
extensive to them.

2. Forthepurposes ofthis Law, and without prejudice to the provisions of the previous
paragraph, databases are considered collections of works, data, or other
independent elements arranged in a systematic or methodical manner and
accessible individually by electronic means or in another way.

3. The recognised protection of databases under this article shall not apply to
computer programmes used in the manufacture or operation of databases
accessible by electronic means.]**’

Article 13 - Exclusions

Legal or regulatory provisions and the drafts thereof, judgments of jurisdictional
bodies and acts, agreements, deliberations and rulings of public bodies, and official
translations of all such texts, shall not be the subject of intellectual property.*

Source: https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930

IX.3. EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

Article 5 of Directive 2001/29/EC (InfoSoc Directive) contains a list of 20 optional exceptions or
limitation and one harmonised exception. Spain has not implemented 4 of those 20 optional
exceptions: reproduction of broadcasts by social institutions; use for advertising the exhibition
or sale of works of art; use for the purpose of reconstructing a building; and use for the
demonstration or repair of equipment.

Moreover, Directive 96/9/EC (Database Directive), Directive 2012/28/EU (Orphan Works
Directive) and Directive (EU) 2017/1564 (Directive implementing the Marrakech Treaty in the
EU) contain each a mandatory exception in the EU. Directive 2006/115/EC (Rental and Lending
Directive) contains an optional exception which has been implemented by Spain.

In Spain, the exceptions and limitations to copyright are to be found in Chapter Il of the Law of
Intellectual Property (Articles 31 to 40). In 2014, a further exception was added to those which

331 Articulo 12 - Colecciones. Bases de datos

1. También son objeto de propiedad intelectual, en los términos del Libro | de la presente Ley, las colecciones de
obras ajenas, de datos o de otros elementos independientes como las antologias y las bases de datos que por
la seleccién o disposicién de sus contenidos constituyan creaciones intelectuales, sin perjuicio, en su caso, de
los derechos que pudieran subsistir sobre dichos contenidos.

La proteccién reconocida en el presente articulo a estas colecciones se refiere tinicamente a su estructura en
cuanto forma de expresion de la seleccion o disposicion de sus contenidos, no siendo extensiva a éstos.

2. A efectos de la presente Ley, y sin perjuicio de lo dispuesto en el apartado anterior, se consideran bases de
datos las colecciones de obras, de datos, o de otros elementos independientes dispuestos de manera
sistemdtica o metddica y accesibles individualmente por medios electrénicos o de otra forma.

3. La proteccién reconocida a las bases de datos en virtud del presente articulo no se aplicard a los programas
de ordenador utilizados en la fabricacion o en el funcionamiento de bases de datos accesibles por medios
electrénicos.

332 Articulo 13 - Exclusiones

No son objeto de propiedad intelectual las disposiciones legales o reglamentarias y sus correspondientes
proyectos, las resoluciones de los érganos jurisdiccionales y los actos, acuerdos, deliberaciones y dictdmenes de
los organismos publicos, asi como las traducciones oficiales de todos los textos anteriores.
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result from the transposition of EU Directives concerning the publishing of non-significant

fragments by news aggregation services.

Directive 2001/29/EC

Royal Legislative Decree 1/1996

Text

Text

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are an integral and essential part of a technological
process and the sole purpose of which is to enable

(@) a transmission in a network between third
parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and

which  have no independent economic

significance, shall be exempted from the
reproduction right provided for in Article 2.

Art. 31(1)

Article 31. [Provisional reproductions and private
copy]

[1. The acts of provisional reproduction referred to
in article 18 which, in addition to lacking
independent economic significance, are transitory
or accessory and form an integral and essential
part of a technological process and whose only
purpose is to facilitate either a network
transmission between third parties by an
intermediary, or a lawful use, understood as
authorised by the author or by law, shall not
require authorisation by the author.]3*

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

[Not implemented (no specific reprography
clause); partly covered by the implementation of
point b and article 32(4)]

Article 32. [Quotations and reviews and illustration
for educational or scientific research purposes.]

4. [Nor shall the acts of partial reproduction,
distribution and public communication of works or
publications, printed or susceptible to be printed,
require the authorisation of the author or
publisher when the following conditions concur
simultaneously:

a) Those acts are carried out only to illustrate for
educational and scientific research purposes.

b) Those acts are limited to a chapter of a book,
article of a magazine or equivalent extension
regarding an assimilated publication, or
extension equivalent to 10 percent of the total
of the work, being indifferent to these effects
that the copy is carried out through one or
several acts of reproduction.

c¢) Those acts are carried out in universities or
public research centres, by their personnel and
with their own means and instruments.

At least one of the following conditions is met:

333

Articulo 31. Reproducciones provisionales y copia privada.

1. No requerirdn autorizacion del autor los actos de reproduccion provisional a los que se refiere el articulo 18
que, ademds de carecer por si mismos de una significaciéon econémica independiente, sean transitorios o
accesorios y formen parte integrante y esencial de un proceso tecnoldgico y cuya unica finalidad consista en
facilitar bien una transmision en red entre terceras partes por un intermediario, bien una utilizacién licita,
entendiendo por tal la autorizada por el autor o por la ley.
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Directive 2001/29/EC

Royal Legislative Decree 1/1996

Text

Text

1. The distribution of the partial copies is made
exclusively among the students and teaching
or research staff of the same centre in which the
reproduction takes place.

2. Only the students and the teaching or research
staff of the centre in which the partial
reproduction of the work is made can access it
through the acts of public communication
authorised in this paragraph, and the making
available takes place through internal and
closed networks which only those beneficiaries
can access or within the framework of a
distance education programme offered by the
said centre.]

(b) in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or non-application of
technological measures referred to in Article 6
to the work or subject-matter concerned;

Art. 31(2) and 25 (Claim for compensation)

Article 31. [Provisional reproductions and private
copy]
[2. Without prejudice to the fair compensation
provided in article 25, the author does not need
the author's permission to reproduce, in any
medium, without the assistance of third parties,
works already disclosed, when the following
circumstances concur, constituting the legal limit
of private copying:

a) The reproduction is carried out by a physical
person exclusively for private, non-professional
or business use, and without direct or indirect
commercial purposes.

b) The reproduction is made from a legal source
and the conditions of access to the work or
benefit are not violated.

¢) The copy obtained is not subject to collective
or profit-making use, nor to distribution by
price.

3. Are excluded from the provisions of the

previous paragraph:

a) reproductions of works that have been made
available to the public in accordance with
article 20.2.i), so that any person can access
them from the place and time they choose,
authorising the reproduction of the work, in
accordance with the terms of the contract and,
where relevant, by means of payment of price.

b) Electronic databases.

¢) Computer programs, in application of point a)
of article 99.]3*

334

Articulo 31. Reproducciones provisionales y copia privada.
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Directive 2001/29/EC Royal Legislative Decree 1/1996

Text Text

Article 25. Fair compensation for private copying

[Not translated. Original version in the footnote]***

2. Sin perjuicio de la compensacidn equitativa prevista en el articulo 25, no necesita autorizacién del autor la

335

reproduccion, en cualquier soporte, sin asistencia de terceros, de obras ya divulgadas, cuando concurran
simultdneamente las siguientes circunstancias, constitutivas del limite legal de copia privada:

a) Que se lleve a cabo por una persona fisica exclusivamente para su uso privado, no profesional ni
empresarial, y sin fines directa ni indirectamente comerciales.

b) Quelareproduccion se realice a partir de una fuente licita y que no se vulneren las condiciones de acceso
ala obra o prestacion.

¢) Quelacopia obtenida no sea objeto de una utilizacién colectiva ni lucrativa, ni de distribucién mediante
precio.

Quedan excluidas de lo dispuesto en el anterior apartado:

a) Las reproducciones de obras que se hayan puesto a disposicion del publico conforme al articulo 20.2.i),
de tal forma que cualquier persona pueda acceder a ellas desde el lugar y momento que elija,
autorizdndose, con arreglo a lo convenido por contrato, y, en su caso, mediante pago de precio, la
reproduccion de la obra.

b) Las bases de datos electronicas.
¢) Los programas de ordenador, en aplicacién de la letra a) del articulo 99.

Articulo 25. Compensacién equitativa por copia privada.
1.

La reproduccién de obras divulgadas en forma de libros o publicaciones que a estos efectos se asimilen
mediante real decreto, asi como de fonogramas, videogramas o de otros soportes sonoros, visuales o
audiovisuales, realizada mediante aparatos o instrumentos técnicos no tipogrdficos, exclusivamente para
uso privado, no profesional ni empresarial, sin fines directa ni indirectamente comerciales, de conformidad
con el articulo 31, apartados 2 y 3, originard una compensacion equitativa y unica para cada una de las tres
modalidades de reproduccién mencionadas dirigida a compensar adecuadamente el perjuicio causado a los
sujetos acreedores como consecuencia de las reproducciones realizadas al amparo del limite legal de copia
privada. Dicha compensacién se determinard para cada modalidad en funcién de los equipos, aparatos y
soportes materiales idoneos para realizar dicha reproduccién, fabricados en territorio espariol o adquiridos
fuera de este para su distribucion comercial o utilizacion dentro de dicho territorio.

Serdn sujetos acreedores de esta compensacion equitativa y unica los autores de las obras sefialadas en el
apartado anterior, explotadas ptblicamente en alguna de las formas mencionadas en dicho apartado,
conjuntamente y, en los casos y modalidades de reproduccién en que corresponda, con los editores, los
productores de fonogramas y videogramas y los artistas intérpretes o ejecutantes cuyas actuaciones hayan
sido fijadas en dichos fonogramas y videogramas. Este derecho serd irrenunciable para los autores y los
artistas intérpretes o ejecutantes.

Serdn sujetos deudores del pago de la citada compensacion los fabricantes en Espania, en tanto actiien como
distribuidores comerciales, asi como los adquirentes fuera del territorio espariol, para su distribucion
comercial o utilizacién dentro de este, de equipos, aparatos y soportes materiales previstos en el apartado 1.

Asimismo, serdn responsables solidarios del pago de la compensacion los distribuidores, mayoristas y
minoristas, que sean sucesivos adquirentes de los mencionados equipos, aparatos y soportes materiales, con
respecto de los deudores que se los hubieran suministrado, salvo que acrediten haber satisfecho
efectivamente a estos la compensacion.

Los distribuidores, mayoristas y minoristas que sean sucesivos adquirentes de los mencionados equipos,
aparatos y soportes materiales podrdn solicitar a las entidades de gestién, conforme al procedimiento para
hacer efectiva la compensacion equitativa que se desarrollard por real decreto, la devolucion de aquella en
lo que corresponda a las ventas de equipos, aparatos y soportes materiales de reproduccién a sujetos
exceptuados segtin el apartado 7.

La determinacién de los equipos, aparatos y soportes materiales sujetos al pago de la compensacion
equitativa, las cantidades que los deudores deberdn abonar por este concepto a los acreedores y la
distribucién de dicha compensacion entre las distintas modalidades de reproduccion se fijardn por Orden del
Ministerio de la Presidencia y para las Administraciones Territoriales, a propuesta de los Ministerios de
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Educacion, Cultura y Deporte y de Energia, Turismo y Agenda Digital, previo informe a la Comisién Delegada
del Gobierno para Asuntos Econémicos.

Con cardcter previo a su aprobacién serd consultado el Consejo de Consumidores y Usuarios y emitird informe
preceptivo la Seccién Primera de la Comisidn de Propiedad Intelectual.

Durante el procedimiento de elaboracién de dicha Orden se dard audiencia a las entidades de gestién de
derechos de propiedad intelectual, a los interesados y a las asociaciones mayoritarias que representen a los
sujetos deudores, de acuerdo con lo que determine el Ministerio de Energia, Turismo y Agenda Digital,
debiendo aportar, todos estos, una propuesta motivada respecto a su dmbito de interés, que ird acompanada
de un informe justificativo.

Por parte del Centro directivo promotor de la Orden se prestard primordial atencién a las alegaciones de cada
parte interesada directamente relacionadas con sus respectivos derechos legitimos especificos.

La Orden podrd ser revisada en cualquier momento en funcion de la evolucién tecnoldgica y de las
condiciones del mercado. En cualquier caso, deberd ser revisada, al menos, con una periodicidad de tres afios.

A los efectos previstos en el apartado anterior, se tendrd en cuenta lo siguiente:

a) La determinacidn de la cuantia de la compensacion equitativa se calculard sobre la base del perjuicio
causado a los sujetos acreedores como consecuencia de las reproducciones realizadas al amparo del
limite al derecho de reproduccién previsto en el articulo 31, apartados 2 y 3. Para ello se tendrdn en
cuenta, al menos, los siguientes criterios objetivos:

1.2 Laintensidad de uso de los equipos, aparatos y soportes materiales, para lo que se tendrd en cuenta
la estimacién del nimero de copias realizadas al amparo del limite legal de copia privada.

2.0 La capacidad de almacenamiento de los equipos, aparatos y soportes materiales, asi como la
importancia de la funcién de reproduccion respecto al resto de funciones de aquellos.

3.2 Elimpacto del limite legal de copia privada sobre la venta de ejemplares de las obras, teniendo en
cuenta el grado de sustitucion real de estos por las copias privadas realizadas y el efecto que supone
que el adquirente de un ejemplar o copia original tenga la posibilidad de realizar copias privadas.

4.0 El precio de la unidad de cada modalidad reproducida.

5.0 El cardcter digital o analdgico de las reproducciones efectuadas al amparo del limite legal de copia
privada, o la calidad y el tiempo de conservacién de las reproducciones.

6.° Ladisponibilidad, grado de aplicacién y efectividad de las medidas tecnoldgicas a las que se refiere el
articulo 160.3 del texto refundido de la Ley de Propiedad Intelectual y su impacto en las
reproducciones realizadas al amparo del limite legal de copia privada.

7.° Las cuantias de la compensacioén equitativa por copia privada que resulte de aplicacion en otros
Estados miembros de la Unién Europea siempre que existan bases homogéneas de comparacion.

b) No dardn origen a una obligacién de compensacién aquellas situaciones en las que el perjuicio causado
al titular del derecho de reproduccién haya sido minimo, que se determinardn mediante real decreto.

¢) No tendrdn la consideracion de reproducciones para uso privado las siguientes:

1. Las efectuadas en establecimientos dedicados a la realizacién de reproducciones para el ptblico, o
que tengan a disposicion del publico los equipos, aparatos y materiales para su realizacion.

2.2 Lasrealizadas mediante equipos, aparatos y soportes de reproduccion digital que no se hayan puesto
adisposicion de derecho o de hecho usuarios privados y que estén manifiestamente reservados a usos
distintos a la realizacién de copias privadas.

d) Los equipos, aparatos y soportes materiales de reproduccién concebidos manifiestamente para uso
profesional y que no se hayan puesto de derecho o de hecho a disposicién de usuarios privados para la
realizacién de copias privadas, no estardn sujetos al pago de la compensacién equitativa por copia
privada.

La obligacién de pago de la compensacion prevista en el apartado 1 de este articulo nacerd en los siguientes

supuestos:

a) Para los fabricantes en tanto actuen como distribuidores y para los adquirentes de equipos, aparatos y
soportes materiales fuera del territorio espariol con destino a su distribucion comercial en este, en el
momento en que se produzca por parte del deudor la transmisién de la propiedad o, en su caso, la cesién
del uso o disfrute de cualquiera de aquellos.
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b) Paralos adquirentes de equipos, aparatos y soportes materiales fuera del territorio espanol con destino a
su utilizacion dentro de dicho territorio, desde el momento de su adquisicion.

Quedardn exceptuadas del pago de la compensacion, las siguientes adquisiciones de equipos, aparatos y
soportes materiales de reproduccion:

a) Las realizadas por las entidades que integran el sector publico seguin se establezca en el texto refundido
de la Ley de Contratos del Sector Publico, aprobado por Real Decreto Legislativo 3/2011, de 14 de
noviembre, asi como por el Congreso de los Diputados, el Senado, el Consejo General del Poder Judicial,
el Tribunal de Cuentas, el Defensor del Pueblo, las Asambleas legislativas de las Comunidades Auténomas
y las instituciones autonémicas andlogas al Tribunal de Cuentas y al Defensor del Pueblo. Esta
exceptuacion se podrd acreditar a los deudores y, en su caso, a los responsables solidarios:

1.2 Mediante una certificacion emitida por el érgano competente de la Administracion General del
Estado, de las Administraciones de las Comunidades Auténomas, de las Entidades que integran la
Administracién Local, de las entidades gestoras y los servicios comunes de la Seguridad Social, de las
Universidades Publicas asi como del Congreso de los Diputados, el Senado, el Consejo General del
Poder Judicial, el Consejo de Estado, el Tribunal de Cuentas, el Defensor del Pueblo, las Asambleas
legislativas de las Comunidades Auténomas y las instituciones autonémicas andlogas al Consejo de
Estado, Tribunal de Cuentas y al Defensor del Pueblo.

2.0 Mediante una certificacion emitida por el érgano de direccién y tutela respecto de las mutuas
colaboradoras con la Seguridad Social.

3.0 Mediante una certificacion emitida por la administracion territorial de la que dependan o a la que
estén vinculados el resto de entes que conforman el sector publico.

b) Las realizadas por personas juridicas o fisicas que acttien como consumidores finales, que justifiquen el
destino exclusivamente profesional de los equipos, aparatos o soportes materiales adquiridos y siempre
que estos no se hayan puesto, de derecho o de hecho, a disposicién de usuarios privados y que estén
manifiestamente reservados a usos distintos a la realizacién de copias privadas, lo que deberdn acreditar
a los deudores y, en su caso, a los responsables solidarios mediante una certificacion emitida por la
persona juridica prevista en el apartado 10.

¢) Lasrealizadas por quienes cuenten con la preceptiva autorizacion para llevar a efecto la correspondiente
reproduccion de obras, prestaciones artisticas, fonogramas o videogramas, segtin proceda, en el ejercicio
de su actividad, lo que deberdn acreditar a los deudores y, en su caso, a sus responsables solidarios,
mediante una certificacién emitida por la persona juridica prevista en el apartado 10.

d) Las realizadas por personas fisicas para uso privado fuera del territorio espariol en régimen de viajeros.

En defecto de certificacion, los sujetos beneficiarios de la exceptuacién podrdn solicitar el reembolso de
la compensacion.

Aquellas personas juridicas o fisicas no exceptuadas del pago de la compensacién podrdn solicitar el
reembolso de esta cuando:

a) Actien como consumidores finales, justificando el destino exclusivamente profesional del equipo,
aparato o soporte material de reproduccion adquirido, y siempre que estos no se hayan puesto, de
derecho o de hecho, a disposicion de usuarios privados y que estén manifiestamente reservados a usos
distintos a la realizacién de copias privadas.

b) Los equipos, aparatos o soportes materiales de reproduccion adquiridos se hayan destinado a la
exportacioén o entrega intracomunitaria.

No se admitirdn solicitudes de reembolso por importe inferior a veinticinco euros. No obstante, si la solicitud
de reembolso acumula la compensacion equitativa abonada por la adquisicién de equipos, aparatos y
soportes materiales realizada en un ejercicio anual, se admitirdn aun cuando no alcancen los veinticinco
euros.

El plazo para ejercer la accién de reembolso serd de un afio a computar desde la fecha consignada en la
factura de la adquisicién del equipo, aparato o soporte material que dio lugar al pago de compensacién
equitativa. En el caso de facturas anuales acumuladas por importe inferior a veinticinco euros, el plazo se
computard a partir de la dltima factura.

La compensacidn equitativa se hard efectiva a través de las entidades de gestion de derechos de propiedad
intelectual conforme al procedimiento que se determine a tal efecto por real decreto, debiendo las mismas
garantizar a los deudores y a los responsables solidarios una comunicacién unificada de la facturacién que a
estos les corresponda abonatr.
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(c) in respect of specific acts of reproduction made
by publicly accessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage;

Art. 37(1)

Article 37. [Reproduction, loan and consultation of
works through specialised terminals in certain
establishments.]

[1. The holders of copyright may not oppose
reproductions of the works, when they are
performed for non-profit purposes by museums,
libraries, phonograms, film archives, newspaper
archives or publicly owned archives or integrated
in institutions of a cultural nature or scientific and
reproduction is done exclusively for research or
conservation purposes.]

(d) in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the

[Not implemented; indirectly covered by Article
36(3)]

Article 36. [Cable, satellite and technical
recordings]
[3. The transfer of the right of public

communication of a work, when this is done

10. Las entidades de gestion de derechos de propiedad intelectual participardn en la constitucién, conforme a la
legalidad vigente, gestion y financiacion de una persona juridica que ejercerd, en representacion de todas

ellas, las siguientes funciones:

a) La gestion de las exceptuaciones del pago y de los reembolsos.

b) La recepcion y posterior remision a las entidades de gestién de las relaciones periédicas de equipos,
aparatos y soportes de reproduccion respecto de los que haya nacido la obligacién de pago de la
compensacion, elaboradas por los sujetos deudores y, en su caso, por los responsables solidarios, en el
marco del procedimiento para hacer efectiva la compensacién que se determine mediante real decreto.

¢) Lacomunicacion unificada de la facturacion.

11. Los deudores y sus responsables solidarios permitirdn a la persona juridica que las entidades de gestion
constituyan conforme a lo previsto en el apartado anterior, el control de las adquisiciones y de las ventas
sujetas al pago de la compensacién equitativa asi como de aquellas afectadas por las exceptuaciones
establecidas en el apartado 7. Asimismo, los sujetos que hayan obtenido la certificacion de exceptuacion
facilitardn, a peticion de la referida persona juridica, los datos necesarios para comprobar que se mantiene el
efectivo cumplimiento de los requisitos para ser beneficiario de la exceptuacion.

12. A los efectos de que el Ministerio de Educacién, Cultura y Deporte, en el ejercicio de sus funciones de
inspeccidn, vigilancia y control sobre las entidades de gestion de derechos de propiedad intelectual, vele por
el cumplimiento de las obligaciones de la referida persona juridica, esta comunicard a la Secretaria de Estado
de Cultura, el dia 1 de abril de cada ario, la siguiente informacién respecto del ario anterior:

a) Un listado pormenorizado de las relaciones periédicas de equipos, aparatos y soportes de reproduccion
respecto de los que haya nacido la obligacién de pago de la compensacion, elaboradas por los sujetos

deudores y por los responsables solidarios.

b) Un listado pormenorizado de las compensaciones pagadas por los sujetos deudores y por los

responsables solidarios.

¢) Larelacién de certificaciones de exceptuacion y de reembolsos tramitadas.

d) Cuantainformacién adicional que el Ministerio de Educacion Cultura y Deporte considere necesaria para
ejercer sus funciones. Dicha informacién se publicard en el sitio web del Ministerio de Educacion, Cultura

y Deporte.

Asimismo, el Ministerio de Educacién, Cultura y Deporte resolverd los conflictos que se le planteen respecto
de las denegaciones, por la referida persona juridica, de los certificados de exceptuacion previstos en las letras
b)yc)del apartado 7y las solicitudes de reembolso del pago de la compensacién equitativa por copia privada

previstas en el apartado 8.
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grounds of their exceptional documentary
character, be permitted;

through broadcasting, shall empower the
broadcaster to record the work by its own means
and for its own wireless broadcasts, in order to
perform, once only, authorised public
communication. For new disseminations of the
work recorded the transfer of the right of
reproduction and public communication shall be
required].

(e) in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial
purposes, such as hospitals or prisons, on
condition that the rightholders receive fair
compensation.

5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

Art. 32(3) and (4)

Article 32.[Quotations and reviews and illustration
for educational or scientific research purposes.]

3. The teaching staff of regulated education
taught in integrated centres in the Spanish
educational system and the staff of Universities
and Public Research Organisations in their
scientific research functions, shall not need
authorisation from the author or editor to perform
acts of reproduction, distribution and public
communication of small fragments of works and
isolated works of a plastic or figurative
photographic nature, when, not having a
commercial purpose, the following conditions are
met simultaneously:

a) Those acts are made solely for the purpose of
illustrating their educational activities, both in
classroom teaching and distance learning, or
for scientific research purposes, and to the
extent justified by the non-commercial
purpose.

b) Those works are already disclosed.
c) The works do not have the status of textbook,

university handbook  or assimilated
publication, except in the case of:
102 Acts of reproduction for public

communication, including the act of public
communication, which do not involve
making available or allowing recipients
access to the work or fragment. In these
cases, a location from which the students
can legally access the protected work must
be expressly included.
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2.2 Acts of distribution of copies exclusively
among the collaborating research staff of
each specific research project and to the
extent necessary for this project].

d) The name of the author and the source are
included, exceptin cases where itis impossible.

For these purposes, an extract or quantitatively
little relevant portion of the whole work shall be
understood as a small fragment of a work.

The authors and editors shall not be entitled to any
remuneration for the performance of these acts.]**

4., [The acts of partial reproduction, distribution
and public communication of works or
publications, printed or susceptible shall not need
neither the authorisation of the author or
publisher, when the following conditions concur
simultaneously:

a) Such acts are carried out solely for illustration
for educational and scientific research
purposes.

336

Articulo 32. Citas y resefias e ilustracion con fines educativos o de investigacion cientifica.

[.]

3. Elprofesorado de la educacion reglada impartida en centros integrados en el sistema educativo espariol y el
personal de Universidades y Organismos Publicos de investigacién en sus funciones de investigacion
cientifica, no necesitardn autorizacion del autor o editor para realizar actos de reproduccion, distribucion y
comunicacion publica de pequerios fragmentos de obras y de obras aisladas de cardcter pldstico o
fotogrdfico figurativo, cuando, no concurriendo una finalidad comercial, se cumplan simultdneamente las
siguientes condiciones:

a)

b)
)

d)

Que tales actos se hagan tnicamente para la ilustracion de sus actividades educativas, tanto en la
ensenanza presencial como en la ensefianza a distancia, o con fines de investigacion cientifica, y en la
medida justificada por la finalidad no comercial perseguida.

Que se trate de obras ya divulgadas.

Que las obras no tengan la condicién de libro de texto, manual universitario o publicacién asimilada,
salvo que se trate de:

1.2 Actos de reproduccién para la comunicacion publica, incluyendo el propio acto de comunicacién
publica, que no supongan la puesta a disposicion ni permitan el acceso de los destinatarios a la obra
o fragmento. En estos casos deberd incluirse expresamente una localizacién desde la que los alumnos
puedan acceder legalmente a la obra protegida.

2.2 Actos de distribucién de copias exclusivamente entre el personal investigador colaborador de cada
proyecto especifico de investigacion y en la medida necesaria para este proyecto.

A estos efectos, se entenderd por libro de texto, manual universitario o publicacion asimilada, cualquier

publicacion, impresa o susceptible de serlo, editada con el fin de ser empleada como recurso o material

del profesorado o el alumnado de la educacién reglada para facilitar el proceso de la ensefianza o

aprendizaje.

Que se incluyan el nombre del autor y la fuente, salvo en los casos en que resulte imposible.

A estos efectos, se entenderd por pequerio fragmento de una obra, un extracto o porcién cuantitativamente
poco relevante sobre el conjunto de la misma.

Los autores y editores no tendrdn derecho a remuneracién alguna por la realizacion de estos actos.
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b) The acts are limited to a chapter of a book,
article of a magazine or equivalent extension
with respect to an assimilated publication, or
extension equivalent to 10 percent of the total
of the work, being indifferent to these effects
that the copy is carried out through one or
several acts of reproduction.

¢) The acts are carried out in universities or public
research centres, by their personnel and with
their own means and instruments.]

d) At least one of the following conditions
concurs:

1.0 The distribution of the partial copies is
made exclusively among the students and
teaching or research staff of the same
centre in which the reproduction is made.

2.° Only the students and the teaching or
research staff of the centre in which the
partial reproduction of the work is made
can have access to it through the acts of
public communication authorised in this
section, carrying out the making available
through the internal and closed networks to
which only those beneficiaries can access or
within the framework of a distance
education programme offered by said
centre.

In the absence of specific prior agreement in this
respect between the owner of the intellectual
property right and the university centre or
research organisation, and unless said center or
body holds the corresponding intellectual
property rights over the works reproduced,
distributed and communicated publicly partially
according to point b), the authors and publishers
of these shall have an inalienable right to receive
from the user centres an equitable remuneration,
which shall be made effective through the
management entities.] 3%

337

4. Tampoco necesitardn la autorizacidn del autor o editor los actos de reproduccién parcial, de distribucién y de
comunicacién publica de obras o publicaciones, impresas o susceptibles de serlo, cuando concurran
simultdneamente las siguientes condiciones:

a) Que tales actos se lleven a cabo tinicamente para la ilustracion con fines educativos y de investigacion
cientifica.

b) Que los actos se limiten a un capitulo de un libro, articulo de una revista o extension equivalente respecto
de una publicacion asimilada, o extension asimilable al 10 por ciento del total de la obra, resultando
indiferente a estos efectos que la copia se lleve a cabo a través de uno o varios actos de reproduccion.
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(b) uses, for the benefit of people with a disability,
which are directly related to the disability and
of a non-commercial nature, to the extent
required by the specific disability, without
prejudice to the obligations of Member States
under Directive (EU) 2017/1564 of the
European Parliament and of the Council;

Art. 31a(2)

Article 31b. [Accessibility for people with
disabilities] Article 31 ter. Accessibility for people
with disabilities.

[1. The acts of reproduction, distribution and
public communication of works already disclosed
that benefit people with disabilities do not need
authorization from the owner of the intellectual
property rights, provided they do not have a
lucrative purpose, they have a direct relationship
with the disability in question, are carried out
through a procedure or means adapted to the
disability and are limited to what it demands.

2. In those special cases that do not conflict with
the normal exploitation of the work, and that do
not prejudice in excess the legitimate interests of
the right holder, the authorized entities
established in Spain that produce copies in
accessible format of works for exclusive use of
blind people, with visual impairment or with other
difficulties to access printed texts, may carry out
the acts of the previous section, in the manner
referred to in it, for the exclusive use of said
beneficiaries or of an authorized entity established
in any State member of the European Union.
Likewise, the beneficiaries and authorized entities
established in Spain may obtain or consult a copy
in an accessible format provided by an authorized
entity established in any Member State of the
European Union.

Visual impairment and difficulty in accessing
printed works are understood, in order to
determine the beneficiaries of this section, those
that have the persons who:

¢) Que los actos se realicen en las universidades o centros publicos de investigacion, por su personal y con

sus medios e instrumentos propios.

d) Que concurra, al menos, una de las siguientes condiciones:

1.2 Que la distribucion de las copias parciales se efectte exclusivamente entre los alumnos y personal
docente o investigador del mismo centro en el que se efectta la reproduccién.

2.2 Que solo los alumnos y el personal docente o investigador del centro en el que se efectie la
reproduccién parcial de la obra puedan tener acceso a la misma a través de los actos de
comunicacion publica autorizados en el presente apartado, llevdndose a cabo la puesta a disposicion
através de las redes internas y cerradas a las que unicamente puedan acceder esos beneficiarios o en
el marco de un programa de educacion a distancia ofertado por dicho centro docente.

En defecto de previo acuerdo especifico al respecto entre el titular del derecho de propiedad intelectual y
el centro universitario u organismo de investigacion, y salvo que dicho centro u organismo sea titular de
los correspondientes derechos de propiedad intelectual sobre las obras reproducidas, distribuidas y
comunicadas publicamente de forma parcial segtin el apartado b), los autores y editores de éstas tendrdn
un derecho irrenunciable a percibir de los centros usuarios una remuneracién equitativa, que se hard

efectiva a través de las entidades de gestion.
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a) they are blind;

b) have a visual disability that can not be
corrected to give a visual function substantially
equivalent to that of a person without that type
of disability, and who, consequently, are not
able to read printed works to a degree
substantially equivalent to that of a person
without that type of disability;

¢) have a difficulty in perceiving or reading which,
consequently, makes it impossible for them to
read printed works to a degree substantially
equivalent to that of a person without that
difficulty, or

d) they can not, due to a physical disability, hold
or manipulate a book or focus their eyes or
move their eyes to the extent that would
normally be acceptable for reading.

Authorized entities, for the purposes of this article,
are those entities that provide non-profit
organizations to blind people with visual
impairments or other difficulties in accessing
printed texts, education, pedagogical training,
adapted reading or access to information. or that,
being public institutions or  non-profit
organizations, have these services as one of their
main activities, as one of their institutional
obligations or as part of their public interest
missions.

3. Entities authorized for the purposes of this
article shall:

a) Distribute, communicate or make available
copies in accessible format of works for the
exclusive use of the beneficiaries of the
previous section or of other authorized entities.

b) Take the necessary measures to discourage the
reproduction, distribution, communication to
the public or making available to the public, in
an unauthorized manner, copies in accessible
format.

¢) Manage the works with due diligence, as well
as their copies, in an accessible format, and
keep a record of said management.

d) Publish information on the actions carried out
in application of the previous letters, being
sufficient, for these purposes, a half-yearly
update on its website and a referral of this
information, updated every six months, to the
management center of the Ministry of
Education, Culture and Sport competent in the
matter of intellectual property and the entity or
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entities of management of intellectual
property rights that represent the owners of
the works adapted to accessible format. The
referred center of the Ministry of Education,
Culture and Sport will create and keep a record
of the authorized entities and may verify, at any
time, the actions reported by them.

e) Provide in an accessible manner, upon request,
the list of works and formats available as
provided in letter d), and the data of the
authorized entities with which they have
exchanged copies in accessible format, to the
beneficiaries of the previous section , to other
authorized entities or right holders.

The Ministry of Education, Culture and Sports will
send the European Commission the information it
has received from the authorized entities,
including their name and contact information.

These obligations must be fulfilled in full
compliance with the regulations in force regarding
the processing of personal data.

4. The entities will communicate to the directive
center of the Ministry of Education, Culture and
Sport competent in the matter of intellectual
property, the fulfillment of the requirements
contained in the previous sections 2 and 3,
enforceable to an authorized entity. In the event of
non-compliance with the same and the failure to
respond to the timely request for rectification, the
termination of the activity regulated in this article
will be required.

5. The provisions of paragraphs 2, 3 and 4 above
are without prejudice to the applicability of
European Union regulations on the cross-border
exchange between these and third countries of
copies in accessible format of certain works and
other benefits protected by copyright and related
rights in favor of blind people, with visual
impairment or with other difficulties to access
printed texts.]33#

338 Articulo 31 ter. Accesibilidad para personas con discapacidad.

1.

No necesitan autorizacién del titular de los derechos de propiedad intelectual los actos de reproduccion,
distribucion y comunicacién publica de obras ya divulgadas que se realicen en beneficio de personas con
discapacidad, siempre que los mismos carezcan de finalidad lucrativa, guarden una relacién directa con la
discapacidad de que se trate, se lleven a cabo mediante un procedimiento o medio adaptado a la
discapacidad y se limiten a lo que ésta exige.

En aquellos supuestos especiales que no entren en conflicto con la explotacién normal de la obra, y que no
perjudiquen en exceso los intereses legitimos del titular del derecho, las entidades autorizadas establecidas
en Espana que produzcan ejemplares en formato accesible de obras para uso exclusivo de personas ciegas,
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con discapacidad visual o con otras dificultades para acceder a textos impresos, podrdn llevar a cabo los
actos del apartado anterior, de la forma referida en el mismo, para uso exclusivo de dichos beneficiarios o de
una entidad autorizada establecida en cualquier Estado miembro de la Unién Europea. Asimismo, los
beneficiarios y las entidades autorizadas establecidas en Espana podrdn conseguir o consultar un ejemplar
en formato accesible facilitado por una entidad autorizada establecida en cualquier Estado miembro de la
Unidén Europea.

Se entiende por discapacidad visual y dificultad para acceder a obras impresas, a los efectos de determinar
los beneficiarios de este apartado, las que tienen las personas que:

a) sean ciegas;

b) tengan una discapacidad visual que no pueda corregirse para darle una funcién visual sustancialmente
equivalente a la de una persona sin ese tipo de discapacidad, y que, en consecuencia, no sean capaces de
leer obras impresas en una medida sustancialmente equivalente a la de una persona sin ese tipo de
discapacidad;

¢) tengan una dificultad para percibir o leer que, en consecuencia, las incapacite para leer obras impresas
en una medida sustancialmente equivalente a la de una persona sin esa dificultad, o

d) no puedan, debido a una discapacidad fisica, sostener o manipular un libro o centrar la vista o mover los
ojos en la medida que normalmente seria aceptable para la lectura.

Serdn entidades autorizadas, a los efectos de este articulo, aquellas entidades que proporcionen sin dnimo
de lucro a las personas ciegas, con discapacidad visual o con otras dificultades para acceder a textos
impresos, educacién, formacion pedagdgica, lectura adaptada o acceso a la informacién, o que, siendo
instituciones publicas u organizaciones sin dnimo de lucro, tengan estos servicios como una de sus
actividades principales, como una de sus obligaciones institucionales o como parte de sus misiones de interés
publico.

3. Las entidades autorizadas a los efectos de este articulo, deberdn:

a) Distribuir, comunicar o poner a disposicion ejemplares en formato accesible de obras para uso exclusivo
de los beneficiarios del apartado anterior o de otras entidades autorizadas.

b) Tomar las medidas necesarias para desincentivar la reproduccion, distribucion, comunicacién al publico
o puesta a disposicién del publico, de forma no autorizada, de ejemplares en formato accesible.

¢) Gestionar con la diligencia debida las obras, asi como sus ejemplares, en formato accesible, y mantener
un registro de dicha gestion.

d) Publicar informacion sobre las actuaciones realizadas en aplicacion de las letras anteriores, siendo
suficiente, a estos efectos, una actualizacién semestral en su portal de internet y una remisién de dicha
informacidn, actualizada semestralmente, al centro directivo del Ministerio de Educacién, Cultura y
Deporte competente en materia de propiedad intelectual y a la entidad o entidades de gestion de
derechos de propiedad intelectual que representen a los titulares de las obras adaptadas a formato
accesible. El referido centro directivo del Ministerio de Educacion, Cultura y Deporte creard y llevard un
registro de las entidades autorizadas y podrd comprobar, en cualquier momento, las actuaciones
informadas por éstas.

e) Facilitar de forma accesible, previa solicitud, la lista de obras y formatos disponibles segtin lo previsto en
la anterior letra d), y los datos de las entidades autorizadas con las que hayan intercambiado ejemplares
en formato accesible, a los beneficiarios del apartado anterior, a otras entidades autorizadas o a los
titulares de derechos.

El Ministerio de Educacién, Cultura y Deporte remitird a la Comisién Europea la informacién que haya
recibido de las entidades autorizadas, incluyendo su nombre y datos de contacto.

Estas obligaciones deberdn cumplirse respetando plenamente la normativa vigente en materia de
tratamiento de datos personales.

4. Las entidades comunicardn al centro directivo del Ministerio de Educacion, Culturay Deporte competente en
materia de propiedad intelectual, el cumplimiento de los requisitos contenidos en los anteriores apartados 2
y 3, exigibles a una entidad autorizada. En caso de incumplimiento de los mismos y de no ser atendido el
oportuno requerimiento de subsanacion, se requerird a aquéllas el cese de la actividad regulada en el
presente articulo.

5. Lo previsto en los anteriores apartados 2, 3 'y 4 lo es sin perjuicio de la aplicabilidad de la normativa de la
Unién Europea en materia de intercambio transfronterizo entre ésta y terceros paises de ejemplares en
formato accesible de determinadas obras y otras prestaciones protegidas por derechos de autor y derechos
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[2. The acts of reproduction, distribution and
public communication of works already disclosed
that are carried out for the benefit of persons with
disabilities do not need authorisation either,
provided that they do not have a lucrative
purpose, they have a direct relationship with the
disability in question, they are carried out by
means of a procedure or means adapted to the
disability and are limited to what it demands.]339

(c) reproduction by the press, communication to
the public or making available of published
articles on current economic, political or
religious topics or of broadcast works or other
subject-matter of the same character, in cases
where such use is not expressly reserved, and
as long as the source, including the author's
name, is indicated, or use of works or other
subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

Art. 33(1) and 35(1)
Article 33. [Works on current topics.]

[The works and articles on current topics
disseminated by social media may be reproduced,
distributed and communicated publicly by any
other of the same class, citing the source and the
author if the work appeared with signature and
provided that it is not had originally stated the
reservation of rights. All this without prejudice to
the author's right to receive the agreed
remuneration or, in the absence of an agreement,
the one that is deemed equitable. When it comes
to literary collaborations it shall be necessary, in
any case, the authorisation of the author].3*

Article 35. [Use of works on the occasion of current
information and those located on public roads.]

[1. Any work that can be seen or heard on the
occasion of information about current events can
be reproduced, distributed and communicated
publicly, although only to the extent that this
informative purpose justifies it].3*'

afines en favor de personas ciegas, con discapacidad visual o con otras dificultades para acceder a textos

impresos.
339

[.]

Articulo 31 bis. Seguridad, procedimientos oficiales y discapacidades.

2. Tampoco necesitan autorizacion los actos de reproduccién, distribucién y comunicacién ptblica de obras ya
divulgadas que se realicen en beneficio de personas con discapacidad, siempre que los mismos carezcan de
finalidad lucrativa, guarden una relacién directa con la discapacidad de que se trate, se lleven a cabo
mediante un procedimiento o medio adaptado a la discapacidad y se limiten a lo que ésta exige.

340 Articulo 33. Trabajos sobre temas de actualidad.

1. Los trabajos y articulos sobre temas de actualidad difundidos por los medios de comunicacién social podrdn
ser reproducidos, distribuidos y comunicados publicamente por cualesquiera otros de la misma clase, citando
la fuente y el autor si el trabajo aparecié con firma y siempre que no se hubiese hecho constar en origen la
reserva de derechos. Todo ello sin perjuicio del derecho del autor a percibir la remuneracién acordada o, en

defecto de acuerdo, la que se estime equitativa.

Cuando se trate de colaboraciones literarias serd necesaria, en todo caso, la oportuna autorizacién del autor.

4 Articulo 35. Utilizacién de las obras con ocasién de informaciones de actualidad y de las situadas en vias publicas.

1. Cualquier obra susceptible de ser vista u oida con ocasién de informaciones sobre acontecimientos de la
actualidad puede ser reproducida, distribuida y comunicada publicamente, si bien sélo en la medida que lo
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(d) quotations for purposes such as criticism or
review, provided that they relate to a work or
other subject-matter which has already been
lawfully made available to the public, that,
unless this turns out to be impossible, the
source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required by
the specific purpose;

Art. 32(1)

Article 32.[Quotations and reviews and illustration
for educational or scientific research purposes].

1. It shall be lawful to include in one’s own work
fragments of the works of others, whether of
written, sound or audiovisual character, and also to
include isolated works of three-dimensional,
photographic, figurative or comparable art
character, provided that the works concerned have
already been disclosed and that they are included
by way of quotation or for analysis, comment or
critical assessment. Such use may only be made for
teaching or research purposes and to the extent
justified by the purpose of the inclusion, and the
source and the name of the author of the work
shall be stated.

Periodical compilations made in the form of press
summaries or reviews shall be treated as
quotations.3#?

o
o

use for the purposes of public security or to
ensure the proper performance or reporting of
administrative, parliamentary or judicial
proceedings;

Art. 31a(1)
Article 31a. [Security and official procedures.]

1. [The author's authorisation shall not be
necessary when a work is reproduced, distributed
or communicated publicly for purposes of public
safety or for the proper development of
administrative,  judicial or  parliamentary
procedures.]3*?

(f) use of political speeches as well as extracts of
public lectures or similar works or subject-
matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

Art. 33(2)
Article 33. [Works on current issues.]

2. Lectures, addresses, court pleadings and other
works of the same character that have been
delivered in public may also be reproduced,
distributed and communicated, provided that
such uses are made for the sole purpose of

justifique dicha finalidad informativa.

342 Articulo 32. Citas y resefias e ilustracion con fines educativos o de investigacion cientifica.

1. Es licita la inclusion en una obra propia de fragmentos de otras ajenas de naturaleza escrita, sonora o
audiovisual, asi como la de obras aisladas de cardcter pldstico o fotogrdfico figurativo, siempre que se trate
de obras ya divulgadas y su inclusién se realice a titulo de cita o para su andlisis, comentario o juicio critico.
Tal utilizacién sélo podrd realizarse con fines docentes o de investigacion, en la medida justificada por el fin
de esa incorporacién e indicando la fuente y el nombre del autor de la obra utilizada.

Las recopilaciones periddicas efectuadas en forma de resefias o revista de prensa tendrdn la consideracion de

citas. [...]

343 Articulo 31 bis. Seguridad, procedimientos oficiales y discapacidades.

1. No serd necesaria autorizacion del autor cuando una obra se reproduzca, distribuya o comunique
publicamente con fines de seguridad publica o para el correcto desarrollo de procedimientos administrativos,

judiciales o parlamentarios.
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informing on current events. The latter condition
shall not apply to speeches made at parliamentary
sessions or meetings of public bodies. In any case,
the author’s right to publish such works in a
collection shall be reserved.>*

(g) use during religious celebrations or official
celebrations organised by a public authority;

Art. 38

[Partly implemented, only with regard to musical
works]

Article 38. [Official acts and religious ceremonies.]

[The execution of musical works in the course of
official acts of the State, public administrations and
religious  ceremonies shall not require
authorisation from the holders of the rights,
provided that the public can attend them free of
charge and the artists who intervene in them do
not receive specific remuneration for its
interpretation or execution in said acts].>%

(h) use of works, such as works of architecture or
sculpture, made to be located permanently in
public places;

Art. 35(2)

Article 35. [Use of works on the occasion of current
information and those located on public roads.]

2. [Works permanently located in parks, streets,
squares or other public roads can be reproduced,
distributed and communicated freely through
paintings, drawings, photographs and audiovisual
procedures].34

(i) incidental inclusion of a work or other subject-
matter in other material;

Art. 31(1)

Article 31. [Provisional reproductions and private
copy.]

[1. The acts of provisional reproduction referred to
in article 18 shall not require authorisation from

344 Articulo 33. Trabajos sobre temas de actualidad.
[..]

2. lgualmente, se podrdn reproducir, distribuir y comunicar las conferencias, alocuciones, informes ante los
Tribunales y otras obras del mismo cardcter que se hayan pronunciado en publico, siempre que esas
utilizaciones se realicen con el exclusivo fin de informar sobre la actualidad. Esta dltima condicién no serd de
aplicacién alos discursos pronunciados en sesiones parlamentarias o de corporaciones publicas. En cualquier
caso, queda reservado al autor el derecho a publicar en coleccion tales obras.

345

Articulo 38. Actos oficiales y ceremonias religiosas.

La ejecucién de obras musicales en el curso de actos oficiales del Estado, de las Administraciones publicas y
ceremonias religiosas no requerird autorizacion de los titulares de los derechos, siempre que el publico pueda
asistir a ellas gratuitamente y los artistas que en las mismas intervengan no perciban remuneracion especifica

por su interpretacion o ejecucion en dichos actos.

346 Articulo 35. Utilizacién de las obras con ocasién de informaciones de actualidad y de las situadas en vias publicas.

[.]

2. Las obras situadas permanentemente en parques, calles, plazas u otras vias publicas pueden ser
reproducidas, distribuidas y comunicadas libremente por medio de pinturas, dibujos, fotografias y

procedimientos audiovisuales.
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the author which, in addition to lacking
independent economic significance, are transitory
or accessory and form an integral and essential
part of a technological process and sole purpose is
to facilitate either a network transmission between
third parties by an intermediary, or a lawful use,
understood as authorized by the author or the
law.]3¥

(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

(k) use for the purpose of caricature, parody or
pastiche;

Art. 39
Article 39. Parody.

A parody of the work disclosed shall not be
considered a transformation that requires the
consent of the author, as long as it does not imply
a risk of confusion with the work or damage to the
original work or its author]The parody of a
disclosed work shall not be considered a
transformation that requires the consent of the
author, provided that it involves no risk of
confusion with that work and does no harm to the
original work or its author.3#

(I) use in connection with the demonstration or
repair of equipment;

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

(n) use by communication or making available, for
the purpose of research or private study, to
individual members of the public by dedicated
terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

Art. 37(3)

Article 37. [Reproduction, loan and consultation of
works through specialised terminals in certain
establishments.]

[3. Works communication or its making available
to specific people of the public for research
purposes shall not need authorization of the
author when done through a closed and internal
network through specialized terminals installed for

347 Articulo 31. Reproducciones provisionales y copia privada.

1. No requerirdn autorizacién del autor los actos de reproduccion provisional a los que se refiere el articulo 18
que, ademds de carecer por si mismos de una significacién econémica independiente, sean transitorios o
accesorios y formen parte integrante y esencial de un proceso tecnoldgico y cuya unica finalidad consista en
facilitar bien una transmision en red entre terceras partes por un intermediario, bien una utilizacién licita,
entendiendo por tal la autorizada por el autor o por la ley.

348 Articulo 39. Parodia.

No serd considerada transformacidn que exija consentimiento del autor la parodia de la obra divulgada, mientras
no implique riesgo de confusion con la misma ni se infiera un dario a la obra original o a su autor.
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this purpose in the premises of the establishments
mentioned in the previous section and whenever
such works appear in the collections of the
establishment itself and are not subject to
acquisition or licensing conditions. All this without
prejudice to the author's right to receive an
equitable remuneration. 13%

[3. Communication of works or their making
available to specific persons of the public for
research purposes shall not be required by the
author when done through a closed and internal
network through specialised terminals installed for
this purpose in the premises of the establishments
mentioned before provided that such works
appear in the collections of the establishment itself
and are not subject to acquisition or licensing
conditions. All this without prejudice to the
author's right to receive an equitable
remuneration].?*°

(0) use in certain other cases of minor importance
where exceptions or limitations already exist
under national law, provided that they only
concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

5(4): Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the

Art. 32(3) and (4)
[See above.]

349 Articulo 37. Reproduccion, préstamo y consulta de obras mediante terminales especializados en determinados

establecimientos.
[.]

3. No necesitard autorizacién del autor la comunicacién de obras o su puesta a disposicion de personas
concretas del publico a efectos de investigacién cuando se realice mediante red cerrada e interna a través de
terminales especializados instalados a tal efecto en los locales de los establecimientos citados en el anterior
apartado y siempre que tales obras figuren en las colecciones del propio establecimiento y no sean objeto de
condiciones de adquisicion o de licencia. Todo ello sin perjuicio del derecho del autor a percibir una

remuneracion equitativa.
350

establecimientos.
[.]

Articulo 37. Reproduccidn, préstamo y consulta de obras mediante terminales especializados en determinados

3. No necesitard autorizacion del autor la comunicacién de obras o su puesta a disposicion de personas
concretas del publico a efectos de investigacién cuando se realice mediante red cerrada e interna a través de
terminales especializados instalados a tal efecto en los locales de los establecimientos citados en el anterior
apartado y siempre que tales obras figuren en las colecciones del propio establecimiento y no sean objeto de
condiciones de adquisicion o de licencia. Todo ello sin perjuicio del derecho del autor a percibir una

remuneracion equitativa.
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extent justified by the purpose of the authorised
act of reproduction.

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a
normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

Directive 96/9/EC

Royal Legislative Decree 1/1996

Text

Text

6. Exceptions to restricted acts

1. The performance by the lawful user of a
database or of a copy thereof of any of the acts
listed in Article 5 which is necessary for the
purposes of access to the contents of the
databases and normal use of the contents by the
lawful user shall not require the authorization of
the author of the database. Where the lawful user
is authorized to use only part of the database, this
provision shall apply only to that part.

2. Member States shall have the option of
providing for limitations on the rights set out in
Article 5 in the following cases:

(a) inthe case of reproduction for private purposes
of a non-electronic database;

(b) where there is use for the sole purpose of
illustration for teaching or scientific research, as
long as the source is indicated and to the extent
justified by the non-commercial purpose to be
achieved;

(c) where there is use for the purposes of public
security of for the purposes of an
administrative or judicial procedure;

(d) where other exceptions to copyright which are
traditionally authorized under national law are
involved, without prejudice to points (a), (b)
and (c).

3. In accordance with the Berne Convention for

the protection of Literary and Artistic Works, this

Article may not be interpreted in such a way as to

allow its application to be used in a manner which

Art. 34.

Article 34. [Use of databases by the legitimate user
and limitations on the exploitation rights of the
owner of a database.]

[1. The legitimate user of a database protected by
virtue of article 12 of this Law or of copies thereof,
may carry out, without the authorisation of the
author of the database, all the acts that are
necessary for accessing the content of the
database, the database and its normal use by the
user, although they are affected by any other
exclusive right of that author. To the extent that
the legitimate user is authorised to use only part of
the database, this provision shall apply only to that
party.

Any agreement contrary to what is established in
this provision shall be null and void.

2. Without prejudice to the provisions of article
31, the authorisation of the author of a database
protected under article 12 of this Law and which
has been disclosed shall not be required:

a) When dealing with a non-electronic database,
a reproduction is made for private purposes.

b) When the use is made for purposes of
illustration of teaching or scientific research
provided that it is carried out to the extent
justified by the non-commercial objective
pursued and indicating in any case its source.

¢) When itis a use for public security purposes or
for the purposes of an administrative or judicial
procedure].?>!

351 Articulo 34. Utilizacion de bases de datos por el usuario legitimo y limitaciones a losderechos de explotacién del

titular de una base de datos.

1. El usuario legitimo de una base de datos protegida en virtud del articulo 12 de esta Ley o de copias de la
misma, podrd efectuar, sin la autorizacion del autor de la base, todos los actos que sean necesarios para el
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6. Derogation from the exclusive public lending
right

1. Member States may derogate from the
exclusive right provided for in Article 1 in respect
of public lending, provided that at least authors
obtain a remuneration for such lending. Member
States shall be free to determine this remuneration
taking account of their cultural promotion
objectives. of their cultural promotion objectives.

2. Where Member States do not apply the
exclusive lending right provided for in Article 1 as
regards phonograms, films and computer
programs, they shall introduce, at least for authors,
a remuneration.

3. Member States may exempt certain categories
of establishments from the payment of the
remuneration referred to in paragraphs 1 and 2.

Art. 37(2)

Article 37. [Reproduction, loan and consultation of
works through specialised terminals in certain
establishments.]

[2. Likewise, museums, archives, libraries,
newspaper archives, phonograms or film libraries
of public ownership or belonging to entities of
general interest of a cultural, scientific or
educational nature without profit motive, or to
educational institutions integrated into the
Spanish educational system, shall not specify
authorisation of the holders of rights for the loans
they make.

The owners of these establishments shall
remunerate the authors for the loans they make of
their works in the amount determined by Royal
Decree. The remuneration shall be made effective
through the management entities of the
intellectual property rights.

Publicly owned establishments that provide
services in municipalities with less than 5000
inhabitants, as well as libraries of educational
institutions  integrated into the Spanish
educational system, are exempted from the
obligation to pay.

The Royal Decree establishing the amount shall
also contemplate the necessary collaboration
mechanisms between the State, the autonomous
communities and local corporations for the

acceso al contenido de la base de datos y a su normal utilizacién por el propio usuario, aunque estén
afectados por cual quier derecho exclusivo de ese autor. En la medida en que el usuario legitimo esté
autorizado a utilizar sélo una parte de la base de datos, esta disposicion serd aplicable tinicamente a dicha

parte.

Cualquier pacto en contrario a lo establecido en esta disposicion serd nulo de pleno derecho.

2. Sin perjuicio de lo dispuesto en el articu lo 31, no se necesitard la autorizacion del autor de una base de datos
protegida en virtud del ar ticulo 12 de esta Ley y que haya sido divulgada:

a) Cuando tratdndose de una base de datos no electrénica se realice una reproduccién con fines privados.

b) Cuando la utilizacion se realice con fines de ilustracion de la ensefianza o de investigacién cientifica
siempre que se lleve a efecto en la medida justificada por el objetivo no comercial que se persiga e

indicando en cualquier caso su fuente.

¢) Cuando se trate de una utilizacién para fines de seguridad publica o a efectos de un procedimiento

administrativo o judicial.
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fulfillment of the remuneration obligations that
affect publicly owned establishments].*

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

Art.37a
Article 37a. [Orphan works.]

[1. The work whose rights holders are not
identified or, if they are, they are not located
despite having made a diligent prior search of
them, shall be considered an orphan work.

2. If there are several holders of rights on the
same work and not all of them have been
identified or, despite having been identified, they
have not been located after having carried out a
diligent search, the work may be used in
accordance with this law, without prejudice to the
rights of the holders that have been identified and
located and, where appropriate, of the need for the
corresponding authorisation.]3>3

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the reservation of, the restoration of, and
the provision of cultural and educational access to,
works and phonograms contained in their
collection. The organisations may generate
revenues in the course of such uses, for the

[4. Educational centres, museums, libraries and
newspaper libraries accessible to the public, as
well as public broadcasting organisations,
archives, phonograms and film libraries may
reproduce, for the purpose of digitalisation,
making available to the public, indexing,
cataloging, conservation or restoration, and make
available to the public, in the manner established
in Article 20.2.i), the following orphan works,

352
establecimientos.
[.]

Articulo 37. Reproduccion, préstamo y consulta de obras mediante terminales especializados en determinados

2. Asimismo, los museos, archivos, bibliotecas, hemerotecas, fonotecas o filmotecas de titularidad publica o que
pertenezcan a entidades de interés general de cardcter cultural, cientifico o educativo sin dnimo de lucro, o a
instituciones docentes integradas en el sistema educativo espafiol, no precisardn autorizacioén de los titulares

de derechos por los préstamos que realicen.

Los titulares de estos establecimientos remunerardn a los autores por los préstamos que realicen de sus obras
en la cuantia que se determine mediante Real Decreto. La remuneracién se hard efectiva a través de las
entidades de gestion de los derechos de propiedad intelectual.

Quedan eximidos de la obligacién de remuneracién los establecimientos de titularidad publica que presten
servicio en municipios de menos de 5.000 habitantes, asi como las bibliotecas de las instituciones docentes

integradas en el sistema educativo espanol.

El Real Decreto por el que se establezca la cuantia contemplard asimismo los mecanismos de colaboracion
necesarios entre el Estado, las comunidades auténomas y las corporaciones locales para el cumplimiento de
las obligaciones de remuneracién que afecten a establecimientos de titularidad publica.

353 Articulo 37 bis. Obras huérfanas.

1. Se considerard obra huérfana a la obra cuyos titulares de derechos no estdn identificados o, de estarlo, no
estdn localizados a pesar de haberse efectuado una previa busqueda diligente de los mismos.

2. Siexisten varios titulares de derechos sobre una misma obra y no todos ellos han sido identificados o, a pesar
de haber sido identificados, no han sido localizados tras haber efectuado una busqueda diligente, la obra se
podra utilizar conforme a la presente ley, sin perjuicio de los derechos de los titulares que hayan sido
identificados y localizados y, en su caso, de la necesidad de la correspondiente autorizacion.
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exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

provided that such acts are carried out without
profit and in order to achieve objectives related to
their mission of public interest , in particular the
conservation and restoration of the works
included in its collection and the facilitation of
access to it for cultural and educational purposes:

a) Cinematographic or audiovisual works,
phonograms and published works in the form
of books, newspapers, magazines or other
printed material that appear in the collections
of educational centres, museums, libraries and
newspaper archives accessible to the public, as
well as archives, phonograms and film libraries.

b) Cinematographic or audiovisual works and

phonograms produced by public radio
broadcasting organisations up to and
including 31 December 2002, and which

appear in their archives.

The provisions of this article shall also apply to
protected works and services that are inserted or
incorporated in the works cited in this paragraph
or are an integral part thereof.

5. Orphan works may be used provided they have
been published for the first time or, in the absence
of publication, have been broadcast for the first
time in a Member State of the European Union.
Said use may be carried out after a diligent search,
in said State, of the holders of the intellectual
property rights of the orphan work. In the case of
cinematographic or audiovisual works whose
producer has his seat or habitual residence in a
Member State of the European Union, the search
for the owners must be made in that State.

Likewise, the entities mentioned in the previous
paragraph that have made available to the public,
with the consent of their rights holders,
unpublished works or broadcast, may use them,
when it is reasonable to presume that their owners
would not oppose the intended uses in this article.
In this case, the search referred to in the previous
subparagraph must be made in Spain.

The diligent search shall be carried out in good
faith, by consulting, at least, the sources of
information that are determined by regulation,
without prejudice to the obligation to consult
additional sources available in other countries
where there are indications of the existence of
pertinent information on the rights holders.

6. The entities cited in paragraph 4 shall register
the search process of the right holders and shall
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send the following information to the competent
body referred to in the following paragraph:

a) The results of diligent searches that have been
carried out and that have led to the conclusion
that a work or a phonogram should be
considered an orphan work.

b) The use that entities make of orphan works in
accordance with this law.

c) Any change, in accordance with the following
paragraph, in the status of orphan work of the
works and phonograms that they use.

d) The relevant contact information of the entity
in question.]®*

354

4. Los centros educativos, museos, bibliotecas y hemerotecas accesibles al publico, asicomo los organismos

publicos de radiodifusion, archivos, fonotecas y filmotecas podrdn reproducir, a efectos de digitalizacion,
puesta a disposicion del publico, indexacion, catalogacién, conservacion o restauracion, y poner a
disposicién del publico, en la forma establecida en el articulo 20.2.i), las siguientes obras huérfanas, siempre
que tales actos se lleven a cabo sin dnimo de lucro y con el fin de alcanzar objetivos relacionados con su mision
de interés publico, en particular la conservacién y restauracion de las obras que figuren en su coleccion y la
facilitacion del acceso a la misma con fines culturales y educativos:

a) Obras cinematogrdficas o audiovisuales, fonogramas y obras publicadas en forma de libros, periédicos,
revistas u otro material impreso que figuren en las colecciones de centros educativos, museos, bibliotecas
y hemerotecas accesibles al publico, asi como de archivos, fonotecas y filmotecas.

b) Obras cinematogrdficas o audiovisuales y fonogramas producidos por organismos publicos de
radiodifusién hasta el 31 de diciembre de 2002 inclusive, y que figuren en sus archivos.

Lo dispuesto en este articulo se aplicard también a las obras y prestaciones protegidas que estén insertadas o
incorporadas en las obras citadas en el presente apartado o formen parte integral de éstas.

Las obras huérfanas se podrdn utilizar siempre que hayan sido publicadas por primera vez o, a falta de
publicacion, hayan sido radiodifundidas por primera vez en un Estado miembro de la Union Europea. Dicha
utilizacién podrd llevarse a cabo previa busqueda diligente, en dicho Estado, de los titulares de los derechos
de propiedad intelectual de la obra huérfana. En el caso de las obras cinematogrdficas o audiovisuales cuyo
productor tenga su sede o residencia habitual en un Estado miembro de la Unién Europea, la bisqueda de los
titulares deberd realizarse en dicho Estado.

Asimismo, las entidades citadas en el apartado anterior que hubieran puesto a disposicion del publico, con el
consentimiento de sus titulares de derechos, obras huérfanas no publicadas ni radiodifundidas, podrdn
utilizarlas, cuando sea razonable presumir que sus titulares no se opondrian a los usos previstos en este
articulo. En este caso, la busqueda a que se refiere el pdrrafo anterior deberd realizarse en Espana.

Las entidades citadas en el apartado 4 registrardn el proceso de busqueda de lostitulares de derechos y
remitirdn la siguiente informacion al drgano competente a que se refiere el apartado siguiente:

a) Los resultados de las busquedas diligentes que hayan efectuado y que hayan llevado a la conclusién de
que una obra o un fonograma debe considerarse obra huérfana.

b) Eluso que las entidades hacen de las obras huérfanas de conformidad con la presente ley.

¢) Cualquier cambio, de conformidad con el apartado siguiente, en la condicion de obra huérfana de las
obras y los fonogramas que utilicen.

d) Lainformacién de contacto pertinente de la entidad en cuestion.

La busqueda diligente se realizard de buena fe, mediante la consulta de, al menos, las fuentes de
informacién que reglamentariamente se determinen, sin perjuicio de la obligacién de consultar fuentes
adicionales disponibles en otros paises donde haya indicios de la existencia de informacién pertinente
sobre los titulares de derechos.
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Directive 2006/115/EC Royal Legislative Decree 1/1996
Text Text
6(3): Member States shall ensure that the | [3. Any use of an orphan work shall require the

organisations referred to in Article 1(1) indicate the
name of identified authors and other rightholders
in any use of an orphan work.

mention of the names of the authors and holders
of intellectual property rights identified, without
prejudice to the provisions of article 14.2.0]3%

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private partnership
agreements.

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the
organisation which uses the orphan work in
question is established.

[7. Atany time, the holders of intellectual property
rights of a work may request the competent body
that statutorily determines the end of their orphan
work status in terms of their rights and receive fair
compensation for the use made performed in
accordance with the provisions of this article.]

Art. 32(2)

Article 32. [Appointments and reviews and
illustration for educational or scientific research
purposes].

[2. The making available to the public by providers
of electronic services of aggregation of contents of
non-significant fragments of contents, disclosed in
periodical publications or on websites regularly
updated and that have an informative purpose,
creating public opinion or entertainment, does not
require authorisation, without prejudice to the
right of the publisher or, as the case may be, of
other holders of rights to receive fair
compensation. This right shall be inalienable and
shall be made effective through the management
entities of intellectual property rights. In any case,
the making available to the public by third parties
of any image, photographic work or mere
photograph disclosed in periodical publications or
on websites regularly updated shall be subject to
authorisation.

Without prejudice to what is established in the
previous paragraph, making available to the public

355

3. Toda utilizacion de una obra huérfana requerird la mencién de los nombres de los autores y titulares de

derechos de propiedad intelectual identificados, sin perjuicio de lo dispuesto en el articulo 14.2.°
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Directive 2006/115/EC Royal Legislative Decree 1/1996

Text Text

by service providers that provide search tools for
isolated words included in the contents referred to
in the previous paragraph shall not be subject to
authorisation or equitable compensation provided
that such made available to the public is produced
without its own commercial purpose and is strictly
limited to what is necessary to offer search results
in response to queries previously made by a user
to the search engine and provided that the
availability to the publicincludes a link to the page
of origin of the contents].*¢

[back to cover page]

356

Articulo 32. Citas y resefias e ilustracion con fines educativos o de investigacion cientifica.

[.]
2.

La puesta a disposicion del publico por parte de prestadores de servicios electrénicos de agregacion de
contenidos de fragmentos no significativos de contenidos, divulgados en publicaciones periddicas o en sitios
Web de actualizacién periddica y que tengan una finalidad informativa, de creacion de opinién publica o de
entretenimiento, no requerird autorizacion, sin perjuicio del derecho del editor o, en su caso, de otros titulares
de derechos a percibir una compensacion equitativa. Este derecho serd irrenunciable y se hard efectivo a
través de las entidades de gestion de los derechos de propiedad intelectual. En cualquier caso, la puesta a
disposicién del publico por terceros de cualquier imagen, obra fotogrdfica o mera fotografia divulgada en
publicaciones periddicas o en sitios Web de actualizacion peridédica estard sujeta a autorizacion.

Sin perjuicio de lo establecido en el pdrrafo anterior, la puesta a disposicion del publico por parte de
prestadores de servicios que faciliten instrumentos de busqueda de palabras aisladas incluidas en los
contenidos referidos en el pdrrafo anterior no estard sujeta a autorizacion ni compensacioén equitativa
siempre que tal puesta a disposicion del publico se produzca sin finalidad comercial propia y se realice
estrictamente circunscrita a lo imprescindible para ofrecer resultados de busqueda en respuesta a consultas
previamente formuladas por un usuario al buscador y siempre que la puesta a disposicion del publico incluya
un enlace a la pdgina de origen de los contenidos.
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X. FRANCE

X.1. APPLICABLE NATIONAL LEGAL FRAMEWORK?>’

X.1.1. Constitution

The French Constitution does not contain provisions on intellectual property. However,
intellectual property rights are considered as property rights and as such, they fall within the
scope of Article 34 of the Constitution.

According to Article 34 of the French Constitution?®:
(..) Statutes shall also lay down the basic principles of:

(.)
- systems of ownership, property rights and civil and commercial obligations; (...)>*°.

Besides, intellectual property rights are protected by the Preamble of the Constitution which
gives a constitutional value to the Declaration of Human and Civic Rights of 26 August 1789, in
particular Article 17 of such Declaration on the right of property which states:

Since the right to Property is inviolable and sacred, no one may be deprived thereof,
unless public necessity, legally ascertained, obviously requires it, and just and prior
indemnity has been paid®®.

X.1.2. Copyright law

The sources of French copyright law are contained in the Intellectual Property Code (IPC)(“Code
de propriété intellectuelle” (CPI)), enacted by the statute of 1 July 1992, which codifies the prior
statutes and decrees.

Copyright is dealt with in Part One of the Code, devoted to Literary and Artistic Property (‘La
propriété littéraire et artistique’). That Part is divided into three Books: Book One deals with
Copyright (‘Le droit d’auteur’: Articles L. 111-1 to L. 136-4); Book Two with the Neighbouring
Rights (‘Les droits voisins du droit d’auteur’: Articles L. 211-1 to L. 217-3) and Book Three
contains some General Provisions relating to copyright, neighbouring rights and the rights of
database producers (‘Dispositions générales relatives au droit d'auteur, aux droits voisins et
droits des producteurs de bases de données’: Articles L. 311-1 to L. 343-7).

Book | is entirely devoted to copyright and is divided as follows:

357 Disclaimer: provisions of the French Intellectual Property Code (IPC) can be used and reproduced freely and
free of charge. Source: Legifrance website, consolidated version of March 17, 2017
https://www.legifrance.gouv.fr/affichCode.do;jsessionid=9A738C5C023F9FAFBB6DFBA7005D0340.tplgfr4
0s 2?idSectionTA=LEGISCTA000006161633&cidTexte=LEGITEXT000006069414&dateTexte=20180105;
Translations in English of the French IPC can be used and reproduced freely and free of charge. Source: no
translation in English available of the consolidated text of the French IPC. Translations are free adaptations
after the translations in  English on  Legifrance  website  updated  09/15/2003
https://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations.

358 Official translation available on: http://www.conseil-constitutionnel.fr/conseil-
constitutionnel/english/constitution/constitution-of-4-october-1958.25742.html.

359 Constitution francaise, Article 34 : « (...) La loi détermine les principes fondamentaux :(...)
- durégime de la propriété, des droits réels et des obligations civiles et commerciales ;(...) ».

360 Article 17 « La propriété étant un droit inviolable et sacré, nul ne peut en étre privé, si ce n'est lorsque la nécessité
publique, légalement constatée, I'exige évidemment, et sous la condition d’une juste et préalable indemnité ».
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- Title I: Subject of copyright (Articles L111-1 to L113-10) (Chapter I: Nature of copyright;
Chapter II: Protected work; Chapter Ill: Owners of copyright)

- Title Il: Authors’ rights (Articles L121-1 to L123-12) (Chapter I: Moral rights; Chapter II:
Economic rights; Chapter lll: Term of protection)

- Title lll: Exploitation of rights (Articles L 131-1 to L 136-4) (Chapter I: General provisions;
Chapter II: Specific provisions for certain contracts; Chapter lll: Payment for book lending
in a library; Chapter IV: Specific provisions relating to the digital exploitation of out-of-
commerce books; Chapter V: Specific provisions relating to certain uses of orphan works;
Chapter VI: Provisions applicable to the search and referencing of plastic or graphical or
photographic art works.

That legislative part has its corresponding regulatory part in the IPC.

However, it is sometimes necessary to refer to sources outside the IPC: ministerial decisions
(‘arrétés’) are not codified and additional rules relating to intellectual property law are to be
found in other sources, such as the Labour Code, Penal Code, tax law, or competitions law.

X.2. COPYRIGHT

X.2.1. Definition and content
French legislation has a dual conception of copyright.

L 111-1 IPC states that

The author of a work of the mind shall enjoy in that work, by the mere fact of its
creation, an exclusive incorporeal property right which shall be enforceable against all
persons.

This right shall include attributes of an intellectual and moral nature as well as
attributes of an economic nature, as determined by Books | and Il of this Code (...)*°'.

A work can be protected by copyright if it is an original work of the mind to which a form is
given (ideas, concepts or principles cannot be protected by copyright).

According to Article L 111-3 IPC, the incorporeal property right set out in Article L 111-1 IPC
shall be independent of any property right in the physical object.

X.2.1.1 Moral rights

The four components of the author’s moral rights are the right to paternity (authorship), the
right to the respect of the work (L 121-1 IPC), the right to disclose the work (L121-2 IPC), and
the right to reconsider or to withdraw the work (L 121-4 IPC).

According to Article L 121-1 IPC:
An author shall enjoy the right to respect for his name, his authorship and his work.

This right shall attach to his person.

361 L 111-1 CPI « L'auteur d'une oeuvre de l'esprit jouit sur cette oeuvre, du seul fait de sa création, d'un droit de

propriété incorporelle exclusif et opposable a tous.

Ce droit comporte des attributs d'ordre intellectuel et moral ainsi que des attributs d'ordre patrimonial, qui sont
déterminés par les livres ler et lll du présent code ».
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It shall be perpetual, inalienable and imprescriptible. It may be transmitted mortis
causa to the heirs of the author.

Exercise may be conferred on another person under the provisions of a will*%,
Article L 121-2 IPC states that:

The author alone shall have the right to divulge his work. He shall determine the
method of disclosure and shall fix the conditions thereof, subject to Article L 132-24.
After his death, the right to disclose his posthumous works shall be exercised during
their lifetime by the executor or executors designated by the author. If there are none,
or after their death, and unless the author has willed otherwise, this right shall be
exercised in the following order: by the descendants, by the spouse against whom
there exists no final judgment of separation and who has not remarried, by the heirs
other than descendants, who inherit all or part of the estate and by the universal
legatees or donees of the totality of the future assets. This right may be exercised even
after expiry of the exclusive right of exploitation set out in Article L 123-13%,

Article L 121-4 IPC provides further that:

Notwithstanding assignment of his right of exploitation, the author shall enjoy a right
to reconsider or of withdrawal, even after publication of his work, with respect to the
assignee. However, he may only exercise that right on the condition that he indemnify
the assignee beforehand for any prejudice the reconsideration or withdrawal may
cause him. If the author decides to have his work published after having exercised his
right to reconsider or of withdrawal, he shall be required to offer his rights of
exploitation in the first instance to the assignee he originally chose and under the
conditions originally determine’.

The personal character of the moral right means that it is linked to the person so that it is
excluded from the frame of the marriage settlement and cannot be subject to an ‘action
oblique’ initiated by the author’s creditors.

362 Article L 121-1 CPI « L'auteur jouit du droit au respect de son nom, de sa qualité et de son oeuvre.
Ce droit est attaché a sa personne.
Il est perpétuel, inaliénable et imprescriptible.
Il est transmissible a cause de mort aux héritiers de l'auteur.

L'exercice peut étre conféré a un tiers en vertu de dispositions testamentaires ».

363 Article L 121-2 CPI « L'auteur a seul le droit de divulguer son oeuvre. Sous réserve des dispositions de l'article L.

132-24, il détermine le procédé de divulgation et fixe les conditions de celle-ci.

Apreés sa mort, le droit de divulgation de ses oeuvres posthumes est exercé leur vie durant par le ou les exécuteurs
testamentaires désignés par l'auteur. A leur défaut, ou aprés leur décés, et sauf volonté contraire de I'auteur, ce
droit est exercé dans l'ordre suivant : par les descendants, par le conjoint contre lequel n'existe pas un jugement
passé en force de chose jugée de séparation de corps ou qui n'a pas contracté un nouveau mariage, par les
héritiers autres que les descendants qui recueillent tout ou partie de la succession et par les légataires universels
ou donataires de l'universalité des biens a venir.

Ce droit peut s'exercer méme apreés l'expiration du droit exclusif d'exploitation déterminé a l'article L. 123-1 ».

364 Article L 121-4 CPI « Nonobstant la cession de son droit d'exploitation, I'auteur, méme postérieurement a la
publication de son oeuvre, jouit d'un droit de repentir ou de retrait vis-a-vis du cessionnaire. Il ne peut toutefois
exercer ce droit qu'a charge d'indemniser préalablement le cessionnaire du préjudice que ce repentir ou ce retrait
peut lui causer. Lorsque, postérieurement a l'exercice de son droit de repentir ou de retrait, I'auteur décide de faire
publier son oeuvre, il est tenu d'offrir par priorité ses droits d'exploitation au cessionnaire qu'il avait originairement
choisi et aux conditions originairement déterminées ».
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The moral right is perpetual as it survives the termination of the economic rights.
The moral right being inalienable, the author may not assign it or waive it during his life.

French courts added to this list that the moral right may not be seized. However, despite its
imperative nature, the moral right is not arbitrary.

The exercise of the moral right may raise specific issues in cases where the work is a joint work,
a composite work or a collective work.

X.2.1.2 Economicrights

The so-called economic rights (“droits patrimoniaux”) are also referred to as “the right of
exploitation” (“le droit d'exploitation”). They cover the right of performance and the right of
reproduction.

The resale right (“droit de suite”) also belongs to the author’s economic rights.
According to Article L 122-1 IPC:

[The] right of exploitation belonging to the author shall comprise the right of
performance and the right of reproduction®®.

Article L 123-1 IPC states further that:

The author shall enjoy, during his lifetime, the exclusive right to exploit his work in any
form whatsoever and to derive monetary profit therefrom.

On the death of the author, that right shall subsist for his successors in title during the

current calendar year and the 70 years thereafter*®.

Article L 122-2 IPC defines « performance » as follows:

Performance shall consist in the communication of the work to the public by any
process whatsoever, particularly:

1° public recitation, lyrical performance, dramatic performance, public presentation,
public projection and transmission in a public place of a telediffused work

2° telediffusion.

Telediffusion shall mean distribution by any telecommunication process of sounds,
images, documents, data and messages of any kind.

Transmission of a work towards a satellite shall be assimilated to a performance®®’.

365 Article L 122-1 CPI « Le droit d’exploitation appartenant a I'auteur comprend le droit de représentation et le droit
de reproduction ».

366 Article L 123-1 CPI « L'auteur jouit, sa vie durant, du droit exclusif d'exploiter son oeuvre sous quelque forme que
ce soit et d'en tirer un profit pécuniaire.

Au décés de l'auteur, ce droit persiste au bénéfice de ses ayants droit pendant I'année civile en cours et les soixante-
dix années qui suivent ».

367 Article L 122-2 CPI « La représentation consiste dans la communication de I'oeuvre au public par un procédé
quelconque et notamment:

1° Par récitation publique, exécution lyrique, représentation dramatique, présentation publique, projection
publique et transmission dans un lieu public de l'oeuvre télédiffusée ;

2° Par télédiffusion.

La télédiffusion s'entend de la diffusion par tout procédé de télécommunication de sons, d'images, de documents,
de données et de messages de toute nature.
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Article L 122-3 IPC defines “reproduction” as follows:

Reproduction shall consist in the physical fixation of a work by any process permitting
it to be communicated to the public in an indirect way.

It may be carried out, in particular, by printing, drawing, engraving, photography,
casting and all processes of the graphical and plastic arts, mechanical,
cinematographic or magnetic recording.

In the case of works of architecture, reproduction shall also consist in the repeated
execution of a plan or of a standard project’®.

Translation, adaptation or transformation, arrangement or reproduction by any technique or
process whatsoever are considered as specific aspects of economic rights (Article L 122-4 IPC).
As part of the reproduction right, the author also enjoys the exclusive right to authorise or
prohibit rental and lending of his work.

Another “economic right” provided by French law is the resale right (“droit de suite”) i.e. the
inalienable right of an artist to divert to his or her own benefit a small part of the resale price (a
‘royalty’) of the original work, subsequent to the first transfer of the work by the author. The
main provision on that right is contained in Article L. 122-8 IPC3¢°, which states:

Authors of original graphic and plastic works, of a State member of the EC or of a State
party to the EEA shall have an inalienable right to participate in the proceeds of any
sale of such work after the first assignment operated by the author or his heirs,
involving as sellers, buyers or intermediaries art market professionals. By way of
derogation, this resale right shall not apply where the seller has acquired the work
directly from the author less than three years before that resale and where the resale
price does not exceed EUR 10 000.

Article L 122-7 IPC also states that:

The right of performance and the right of reproduction may be transferred, for or
without payment.

Transfer of the right of performance shall not imply transfer of the right of
reproduction.

Transfer of the right of reproduction shall not imply transfer of the right of
performance.

368

369

Est assimilée a une représentation I'émission d'une oeuvre vers un satellite ».

Article L 122-3 CPI «La reproduction consiste dans la fixation matérielle de I'oeuvre par tous procédés qui
permettent de la communiquer au public d’'une maniére indirecte.

Elle peut s’effectuer notamment par imprimerie, dessin, gravure, photographie, moulage et tout procédé des arts
graphiques et plastiques, enregistrement mécanique, cinématographique ou magnétique.

Pour les oeuvres d'architecture, la reproduction consiste également dans I'exécution répétée d'un plan ou d'un
projet type ».

Article L 122-8 CPI « Les auteurs d'oeuvres originales graphiques et plastiques ressortissants d'un Etat membre de
la Communauté européenne ou d'un Etat partie & I'accord sur I'Espace économique européen bénéficient d'un
droit de suite, qui est un droit inaliénable de participation au produit de toute vente d'une oeuvre apres la premiere
cession opérée par l'auteur ou par ses ayants droit, lorsque intervient en tant que vendeur, acheteur ou
intermédiaire un professionnel du marché de l'art. Par dérogation, ce droit ne s'applique pas lorsque le vendeur a
acquis l'oeuvre directement de I'auteur moins de trois ans avant cette vente et que le prix de vente ne dépasse pas
10 000 euros (...) » (see also the corresponding regulatory part in the IPC (Articles R 122-2 to R 122-12).
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Where a contract contains the complete transfer of either of the rights referred to in
this Article, its effect shall be limited to the exploitation modes specified in the
contract®”.

X.2.2. Author
Article L 113-1 IPC provides that:

Authorship shall belong, unless proved otherwise, to the person or persons under
whose name the work has been disclosed’”’.

ArticlesL 113-7 and L 113-8 IPC stipulate further that authorship of, respectively, an audiovisual
work or a radio work shall belong to “the natural person or persons who carry out the
intellectual creation of such work”3”2,

As regards the computer software, unless otherwise provided by statutory provision or
stipulation, the economic rights in the software and its documentation created by one or more
employees in the execution of their duties or following the instructions given by their employer
shall be the property of the employer and he exclusively shall be entitled to exercise (Article L
113-9)%73,

Specific provisions relating to the authors of works of collaboration, composite works or
collective works, or to pseudonymous and anonymous works, or to authors being legal
persons, can also apply.

X.2.3. Protected works
Article L 112-1 IPC provides that:

The provisions of this Code protect author’s rights on any work of mind, whatever its
kind, form of expression, merit, or destination®”.

This means that no works are excluded per se. Any creation of the mind can be protected by
copyright: it needs only to fulfil the single substantive condition of protection which is
originality. French courts and commentators define “originality” as the mark of the author’s
personality. French courts consider that a work can be protected by copyright if it is an original

370 Article L 122-7 CPI « Le droit de représentation et le droit de reproduction sont cessibles a titre gratuit ou a titre
onéreux.

La cession du droit de représentation n'emporte pas celle du droit de reproduction.
La cession du droit de reproduction n'emporte pas celle du droit de représentation.

Lorsqu'un contrat comporte cession totale de I'un des deux droits visés au présent article, la portée en est limitée
aux modes d'exploitation prévus au contrat ».

37 Article L 113-1 CPI « La qualité d'auteur appartient, sauf preuve contraire, a celui ou a ceux sous le nom de qui
l'oeuvre est divulguée ».

372 Article L 113-7 CPl « Ont la qualité d'auteur d'une oeuvre audiovisuelle la ou les personnes physiques qui réalisent
la création intellectuelle de cette oeuvre. (...) ».

Article L 113-8 CPI «Ont la qualité d'auteur d'une oeuvre radiophonique la ou les personnes physiques qui
assurent la création intellectuelle de cette oeuvre.(...) ».

373 Article L 113-9 CPI «Sauf dispositions statutaires ou stipulations contraires, les droits patrimoniaux sur les
logiciels et leur documentation créés par un ou plusieurs employés dans l'exercice de leurs fonctions ou d'apres les
instructions de leur employeur sont dévolus a l'employeur qui est seul habilité a les exercer ».

374 Article L 112-1 CPI « Les dispositions du présent code protégent les droits des auteurs sur toutes les oeuvres de
I'esprit, quels qu'en soient le genre, la forme d'expression, le mérite ou la destination ».
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work of the mind to which a form is given (ideas, concepts or principles cannot be protected
by copyright).

The different categories of protected works are mentioned in Articles L 112-2 to L 112-4 IPC.
Article L 112-2 IPC3” lists examples of protectable works:

The following, in particular, shall be considered works of the mind, within the meaning
of this Code :

1. Books, brochures and other literary, artistic and scientific writings;
2. Lectures, speeches, sermons, pleadings and other works of the same nature;
3. Dramatic or drama-musical works ;

4. Choreographic works, circus acts and feats, pantomimes, the acting form of which
is set down in writing or in other manner;

5. Musical compositions with or without words;

6. Cinematographic works and other works consisting of animated sequences of
images, with or without sound, together referred to as audiovisual works;

7. Works of drawing, painting, architecture, sculpture, engraving and lithography;
Graphical and typographical works;

9. Photographic works and works produced by techniques analogous to
photography;

10. Works of applied art;

11.lllustrations, geographical maps;

375 Article L 112-2 CPI « Sont considérés notamment comme oeuvres de l'esprit au sens du présent code :
1° Les livres, brochures et autres écrits littéraires, artistiques et scientifiques ;
2° Les conférences, allocutions, sermons, plaidoiries et autres oeuvres de méme nature ;
3° Les oeuvres dramatiques ou dramatico-musicales ;

4° Les oeuvres chorégraphiques, les numéros et tours de cirque, les pantomimes, dont la mise en oeuvre est fixée
par écrit ou autrement;

5° Les compositions musicales avec ou sans paroles ;

6° Les oeuvres cinématographiques et autres oeuvres consistant dans des séquences animées d'images,
sonorisées ou non, dénommeées ensemble oeuvres audiovisuelles ;

7° Les oeuvres de dessin, de peinture, d'architecture, de sculpture, de gravure, de lithographie ;

8° Les oeuvres graphiques et typographiques ;

9° Les oeuvres photographiques et celles réalisées a l'aide de techniques analogues a la photographie ;
10° Les oeuvres des arts appliqués ;

11° Les illustrations, les cartes géographiques ;

12° Les plans, croquis et ouvrages plastiques relatifs a la géographie, a la topographie, a I'architecture et aux
sciences;

13° Les logiciels, y compris le matériel de conception préparatoire ;

14° Les créations des industries saisonniéres de I'habillement et de la parure. Sont réputées industries saisonniéres
de I'habillement et de la parure les industries qui, en raison des exigences de la mode, renouvellent
fréguemment la forme de leurs produits, et notamment la couture, la fourrure, la lingerie, la broderie, la mode,
la chaussure, la ganterie, la maroquinerie, la fabrique de tissus de haute nouveauté ou spéciaux a la haute
couture, les productions des paruriers et des bottiers et les fabriques de tissus d'ameublement ».
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12.Plans, sketches and plastic art works relating to geography, topography,
architecture and science;

13.Software, including the preparatory design material;

14.Creations of the seasonal industries of clothing and adorning. Industries which, by
reason of the demands of fashion, frequently renew the form of their products,
particularly the making of dresses, furs, underwear, embroidery, fashion, shoes,
gloves, leather goods, the manufacture of fabrics of striking novelty or of special
use in high fashion dressmaking, the products of manufacturers of articles of
fashion and of footwear and the manufacture of fabrics for upholstery shall be
deemed to be seasonal industries of clothing and adorning.

Derived works are also protected by law, article L 112-3 IPC providing that:

The authors of translations, adaptations, transformations or arrangements of works
of the mind shall enjoy the protection afforded by this Code, without prejudice to the
rights of the author of the original work. The same shall apply to the authors of
anthologies or collections of miscellaneous works or data, such as databases, which,
by reason of the selection or the arrangement of their contents, constitute intellectual
creations(...)*”".

According to Article L 112-4:

the title of a work of the mind shall be protected in the same way as the work itself
where it is original in character. (...)*”.

Additional works have been declared protectable by caselaw.

Special categories of work are computer software (L 112-2(13) IPC), which enjoy a more limited
protection under the traditional copyright system, and databases (Article L 113-2(2) IPC), which
enjoy a protection under the traditional copyright system and/or a sui generis protection
(Articles L 341-1 to L 343-7)..

X.3. EXCEPTIONS AND LIMITATIONS TO COPYRIGHT PROTECTION

Directive 2001/29/EC of the European Parliament and of the Council®’® contains a list of 20
optional exceptions or limitations and one mandatory exception to some of the author’s
exclusive economic rights. Directive 2012/28/EU of the European Parliament and of the
Council®” adds a further mandatory exception as regards the reproducing and making
available of orphan works.

376 Article L 112-3 CPI « Les auteurs de traductions, d'adaptations, transformations ou arrangements des oeuvres de
l'esprit jouissent de la protection instituée par le présent code sans préjudice des droits de I'auteur de l'oeuvre
originale. Il en est de méme des auteurs d'anthologies ou de recueils d'oeuvres ou de données diverses, tels que les
bases de données, qui, par le choix ou la disposition des matiéres, constituent des créations intellectuelles (...) ».

377 Article L 112-4 CPI «Le titre d'une oeuvre de l'esprit, dés lors qu'il présente un caractére original, est protégé

comme l'oeuvre elle-méme ».

378 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related rights in the information society (OJ L 167, 22.6.2001, p. 10).

379 Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on certain
permitted uses of orphan works (OJ L 299, 27.10.2012, p. 5).
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Most exceptions and limitations to copyright in French law are to be found in L 122-5 IPC3*°,
They relate either to the reproduction right or to the performance right, or to both.

Those limitations and exceptions may be used only after the work was disclosed.

They are subject to strict interpretation. Besides, they have to fulfil the three-step test, which,
in France, is also applied by the Courts, in the sense that exceptions or limitations are
allowed®":

a) in certain special cases
b)  that do not conflict with a normal exploitation of the work, and
Q) that do not unreasonably prejudice the legitimate interests of the author/rightholder.

In some cases, compensation in the form of payment of a tax or remuneration is provided for,
such as remuneration for private copying or reproduction (Articles L 311-1 to L 311-8 IPC)3®?

Some of those exceptions are also subject to certain conditions, such as mentioning the
author’s name and source (Article L. 122-5, 3° or 9° IPC).

The exceptions or limitations to the author’s economic rights provided for in Directive
2001/29/EC and Directive 2012/28/EU have been transposed in French law as follows:

Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

5(1): Temporary acts of reproduction referred to in
Article 2, which are transient or incidental, which
are an integral and essential part of a technological
process and the sole purpose of which is to enable

(@) a transmission in a network between third
parties by an intermediary, or

(b) a lawful use
of a work or other subject-matter to be made, and

Art. L 122-5, first paragraph, introductory
wording + 6°

Once a work has been disclosed, the author may
not prohibit: (...) 33

6° The temporary reproduction having a transitory
or accessory character, when it is an integral and
essential part of a technological process and it has
the sole purpose to allow the lawful use of the

which have no independent economic | Workorits transmission between parties by way of

significance, shall be exempted from the | @ network using an intermediary; however, this

reproduction right provided for in Article 2. temporary reproduction which can only relate to
works other than software and databases may not
have its own economic value;*®

380 Article L 211-3 IPC lists the exceptions to the exercise of neighbouring rights by performing artists,

phonogram or videogram producers and broadcasters. Those exceptions correspond to most of the
exceptions provided for under Article L 122-5 IPC for copyright.

381 Berne Convention (Article 9(2)); Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
(Article 13); the WIPO Copyright Treaty (WCT) (Article 10); the WIPO Performances and Phonograms Treaty
(WPPT) (Article 16); Directive 2001/29/EC, Article 5(5).

382 See also: remuneration for public lending in a library (in particular Article 6 of Directive 2006/115/EC of the
European Parliament and of the Council of 12 December 2006 on rental right and lending right and on
certain rights related to copyright in the field of intellectual property (OJ L376, 27.12.2006, p. 28) transposed
in Articles L 133-1 to L 133-4 IPC.

383 « Lorsque l'oeuvre a été divulguée, I'auteur ne peut interdire : ».

384 L 122-5, 6° CPI «6° La reproduction provisoire présentant un caractére transitoire ou accessoire, lorsqu'elle est
une partie intégrante et essentielle d'un procédé technique et qu'elle a pour unique objet de permettre I'utilisation
licite de I'oeuvre ou sa transmission entre tiers par la voie d'un réseau faisant appel a un intermédiaire ; toutefois,
cette reproduction provisoire qui ne peut porter que sur des oeuvres autres que les logiciels et les bases de données
ne doit pas avoir de valeur économique propre; ».
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Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

5(2): Member States may provide for exceptions or
limitations to the reproduction right provided for
in Article 2 in the following cases:

Art. L 122-5, first paragraph, introductory
wording

Once a work has been disclosed, the author may
not prohibit: (...)

(a) in respect of reproductions on paper or any
similar medium, effected by the use of any kind
of photographic technique or by some other
process having similar effects, with the
exception of sheet music, provided that the
rightholders receive fair compensation;

Art. L 122-5, first paragraph, introductory
wording + 2°

2° Copies or reproductions made from a lawful
source and strictly reserved for the private use of
the copyist and not intended for collective use,
with the exception of copies of works of art to be
used for aims identical to those for which the
original work was created and copies of software
other than backup copies®® made in accordance
with paragraph Il of Article L. 122-6-1 and copies or

reproductions of an electronic database *¢; 3%

5

in respect of reproductions on any medium
made by a natural person for private use and
for ends that are neither directly nor indirectly
commercial, on condition that the rightholders
receive fair compensation which takes account
of the application or non-application of
technological measures referred to in Article 6
to the work or subject-matter concerned;

Art. L 122-5, first paragraph, introductory
wording + 2°

2° Copies or reproductions made from a lawful
source and strictly reserved for the private use of
the copyist and not intended for collective use,
with the exception of copies of works of art to be
used for aims identical to those for which the

original work was created and copies of software
other than backup copies made in accordance
with paragraph Il of Article L. 122-6-1 and copies or
reproductions of an electronic database;3® 3%

385

386

387

388

389

Additional exceptions to copyright protection as regards computer programs are dealt with in Directive
2009/24/EC. Those exceptions have been transposed in Article L 122-6-1 IPC.

An additional exception to copyright protection as regards databases which is dealt with in Article 6(2) of
Directive 96/9/EC has been transposed in Article L 122-5, 5° IPC, which reads as follows: 5° Once a work has
been disclosed, the author may not prohibit°] the acts necessary to access the content of an electronic database
for the purposes and within the limits of the use provided by contract.

L 122-5, 2° CPI «2° Les copies ou reproductions réalisées a partir d'une source licite et strictement réservées a
l'usage privé du copiste et non destinées a une utilisation collective, a I'exception des copies des oeuvres d'art
destinées a étre utilisées pour des fins identiques a celles pour lesquelles l'oeuvre originale a été créée et des copies
d'un logiciel autres que la copie de sauvegarde établie dans les conditions prévues au Il de l'article L. 122-6-1 ainsi
que des copies ou des reproductions d'une base de données électronique; ».

L 122-5, 2° CPI «2° Les copies ou reproductions réalisées a partir d'une source licite et strictement réservées a
l'usage privé du copiste et non destinées a une utilisation collective, a l'exception des copies des oeuvres d'art
destinées a étre utilisées pour des fins identiques a celles pour lesquelles I'oeuvre originale a été créée et des copies
d'un logiciel autres que la copie de sauvegarde établie dans les conditions prévues au Il de l'article L. 122-6-1 ainsi
que des copies ou des reproductions d'une base de données électronique; ».

In addition, Article L 122-5, 10° stipulates, as regards data mining that «Les copies ou reproductions
numériques réalisées a partir d'une source licite, en vue de l'exploration de textes et de données incluses ou
associées aux écrits scientifiques pour les besoins de la recherche publique, a l'exclusion de toute finalité
commerciale. Un décret fixe les conditions dans lesquelles I'exploration des textes et des données est mise en
ceuvre, ainsi que les modalités de conservation et de communication des fichiers produits au terme des activités
de recherche pour lesquelles elles ont été produites ; ces fichiers constituent des données de la recherche » (+
Article L 342-3, 5°).
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Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

(c) in respect of specific acts of reproduction made
by publicly accessible libraries, educational
establishments or museums, or by archives,
which are not for direct or indirect economic or
commercial advantage

Art. L-122-5, first paragraph, introductory
wording + 8°

8° The reproduction of a work and its
performance made for conservation purposes or
to preserve the conditions of its consultation for
the purpose of research or private study by
individuals, in the premises of the institution and
on dedicated terminals in publicly accessible
libraries, museums or archive services, provided
that they do not pursue any economic or
commercial advantage ;3%

=

in respect of ephemeral recordings of works
made by broadcasting organisations by means
of their own facilities and for their own
broadcasts; the preservation of these
recordings in official archives may, on the
grounds of their exceptional documentary
character, be permitted;

Art. L 214-13%"

Where a phonogram has been published for
commercial purposes, the performer and the
producer may not oppose:

(..)2° Its broadcasting and its simultaneous and
integral cable distribution, as well as its
reproduction strictly reserved for those purposes,
performed by or on behalf of audiovisual
communication companies in order to add sound
to their own programs broadcast on their own
channels as well as on those of audiovisual
communication companies who pay fair
compensation.

()32

o
o

in respect of reproductions of broadcasts made
by social institutions pursuing non-commercial
purposes, such as hospitals or prisons, on
condition that the rightholders receive fair
compensation.

5(3): Member States may provide for exceptions or
limitations to the rights provided for in Articles 2
and 3 in the following cases:

Art. L 122-5, first paragraph, introductory
wording

Once a work has been disclosed, the author may
not prohibit:

390 L 122-5, 8° CPI « 8° La reproduction d'une ceuvre et sa représentation effectuées d des fins de conservation ou
destinées a préserver les conditions de sa consultation a des fins de recherche ou d'études privées par des
particuliers, dans les locaux de I'établissement et sur des terminaux dédiés par des bibliothéques accessibles au
public, par des musées ou par des services d'archives, sous réserve que ceux-ci ne recherchent aucun avantage

économique ou commercial ; ».

391 That exception has been partly implemented as far as neighbouring rights are concerned.

392 L 214-1 CPI « Lorsqu'un phonogramme a été publié a des fins de commerce, I'artiste-interpreéte et le producteur
ne peuvent s'opposer :
()

2° A sa radiodiffusion et a sa cablo-distribution simultanée et intégrale, ainsi qu'a sa reproduction strictement
réservée a ces fins, effectuée par ou pour le compte d'entreprises de communication audiovisuelle en vue de
sonoriser leurs programmes propres diffusés sur leur antenne ainsi que sur celles des entreprises de
communication audiovisuelle qui acquittent la rémunération équitable (...) ».
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Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

(@) use for the sole purpose of illustration for
teaching or scientific research, as long as the
source, including the author's name, is
indicated, unless this turns out to be impossible
and to the extent justified by the non-
commercial purpose to be achieved;

Art. L 122-5, first paragraph, introductory
wording + 3°, introductory wording + (e)

3°. Provided that are clearly indicated the name of
the author and the source:

e) The performance or reproduction of excerpts
of works, with the exception of works designed
for educational purposes and of sheet music,
for the sole purpose of illustration for teaching
and research, including for the development
and dissemination of topics of exams or
competitions in extra lessons to the exclusion
of any entertainment or recreational activity,
provided that such performance or
reproduction is intended, including through a
digital workspace, to an audience mainly
composed of pupils, students, teachers or
researchers directly concerned by the act of
teaching or training or the research activity
requiring such performance or reproduction,
that it is not the subject of any publication or
dissemination to third parties other than the
public concerned, that the use of such
performance or reproduction does not give rise
to any commercial exploitation and that it is
compensated by a remuneration negotiated
on a flat-rate basis without prejudice to the
transfer of the reproduction right by
reprography mentioned in Article L. 122-10;3%

(b) uses, for the benefit of people with a disability,
which are directly related to the disability and
of a non-commercial nature, to the extent
required by the specific disability;

Art. L 122-5, first paragraph, introductory
wording + 7°, + L 122-5-1 and L 122-5-2

7° In accordance with Articles L. 122-5-1 and L.
122-5-2, reproduction and performance by legal
persons and establishments open to the public,
such as libraries, archives, documentation centers
and multimedia cultural spaces, for a strictly
personal consultation of the work by people with
one or more impairments in motor, physical,
sensory, mental, cognitive or psychic functions

393 L 122-5, 3° e) CPI «3. Sous réserve que soient indiqués clairement le nom de l'auteur et la source(..):
e) La représentation ou la reproduction d'extraits d'oeuvres, sous réserve des oeuvres congues a des fins
pédagogiques et des partitions de musique, a des fins exclusives d'illustration dans le cadre de I'enseignement et
de la recherche, y compris pour I'élaboration et la diffusion de sujets d'examens ou de concours organisés dans la
prolongation des enseignements a l'exclusion de toute activité ludique ou récréative, dés lors que cette
reproduction est destinée, notamment au moyen d'un espace numérique de travail, a un public composé
majoritairement d'éléves, d'étudiants, d'enseignants ou de chercheurs directement concernés par l'acte
d'enseignement, de formation ou l'activité de recherche nécessitant cette représentation ou cette reproduction,
qu'elle ne fait I'objet d'aucune publication ou diffusion a un tiers au public ainsi constitué, que l'utilisation de cette
représentation ou cette reproduction ne donne lieu a aucune exploitation commerciale et qu'elle est compensée
par une rémunération négociée sur une base forfaitaire sans préjudice de la cession du droit de reproduction par

reprographie mentionnée a l'article L. 122-10; ».
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Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

and prevented, because of those deficiencies, from
having access to the work in the form in which the
author makes it available to the public;3**

(c) reproduction by the press, communication to
the public or making available of published
articles on current economic, political or
religious topics or of broadcast works or other
subject-matter of the same character, in cases
where such use is not expressly reserved, and
as long as the source, including the author's
name, is indicated, or use of works or other
subject-matter in connection with the
reporting of current events, to the extent
justified by the informatory purpose and as
long as the source, including the author's
name, is indicated, unless this turns out to be
impossible;

Art. L 122-5, first paragraph, introductory
wording + 3°, introductory wording + (b) and L
122-5, first paragraph, introductory wording +
9°

3°. Provided that are clearly indicated the name of
the author and the source:

b) press reviews;3%

9° The reproduction or performance of all or part
of a graphic, plastic or architectural work of art,
through the press or by broadcasting or online, for
the sole purpose of immediate information and in
direct relation to that information, provided that is
clearly indicated the name of the author.

The first paragraph of 9° does not apply to works,
including photographic or illustrative works, that
aim to convey such information by themselves;3%

(d) quotations for purposes such as criticism or
review, provided that they relate to a work or
other subject-matter which has already been
lawfully made available to the public, that,
unless this turns out to be impossible, the
source, including the author's name, is
indicated, and that their use is in accordance
with fair practice, and to the extent required by
the specific purpose;

Art. L 122-5, first paragraph, introductory
wording + 3°, introductory wording + (a)

3. Provided that are clearly indicated the name of
the author and the source:

a) analyses and short quotations justified by the
critical, polemic, educational, scientific or
informative aspect of the work into which they
are incorporated;3*’

o
o

use for the purposes of public security or to
ensure the proper performance or reporting of

Art.L331-4
The rights mentioned in the first part of this code
may not thwart the acts necessary for the

394

395

396

397

L 122-5, 7° CPI «7° Dans les conditions prévues aux articles L. 122-5-1 et L. 122-5-2, la reproduction et la
représentation par des personnes morales et par les établissements ouverts au public, tels que les bibliothéques,
les archives, les centres de documentation et les espaces culturels multimédia, en vue d'une consultation
strictement personnelle de I'ceuvre par des personnes atteintes d'une ou de plusieurs déficiences des fonctions
motrices, physiques, sensorielles, mentales, cognitives ou psychiques et empéchées, du fait de ces déficiences,
d'accéder a l'ceuvre dans la forme sous laquelle I'auteur la rend disponible au public ; ».

Article L 122-5, 3° b) CPI «3° Sous réserve que soient indiqués clairement le nom de l'auteur et la source: (...)
(b) Les revues de presse (...) ».

Article L 122-5, 9° CPI «9° La reproduction ou la représentation, intégrale ou partielle, d'une oeuvre d'art
graphique, plastique ou architecturale, par voie de presse écrite, audiovisuelle ou en ligne, dans un but exclusif
d'information immédiate et en relation directe avec cette derniére, sous réserve d'indiquer clairement le nom de
l'auteur.

Le premier alinéa du présent 9° ne s'applique pas aux oeuvres, notamment photographiques ou d'illustration, qui
visent elles-mémes a rendre compte de l'information ».

L 122-5, 3° a) CPI « 3° Sous réserve que soient indiqués clairement le nom de l'auteur et la source :

a) Les analyses et courtes citations justifiées par le caractere critique, polémique, pédagogique, scientifique ou
d'information de l'oeuvre a laquelle elles sont incorporées ; ».
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Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

administrative,
proceedings;

parliamentary or judicial

performance of parliamentary control procedure,
judicial or administrative procedure provided by
law, or acts undertaken for public safety
purposes.>%

(f) use of political speeches as well as extracts of
public lectures or similar works or subject-
matter to the extent justified by the
informatory purpose and provided that the
source, including the author's name, is
indicated, except where this turns out to be
impossible;

Art. L 122-5, first paragraph, introductory
wording + 3°, introductory wording + (c)

3. Provided that are clearly indicated the name of
the author and the source: (...)

¢) The dissemination, even in full, through the
press or by broadcasting, as current news, of
speeches intended for the public made in
political, administrative, judicial or academic
assemblies, as well as in political public
meetings and official ceremonies;>*°

(g) use during religious celebrations or official
celebrations organised by a public authority;

(h) use of works, such as works of architecture or
sculpture, made to be located permanently in
public places;

Art. L 122-5, first paragraph, introductory
wording, + 11°

11°Reproductions and  representations  of
architectural works and sculptures, located
permanently in public spaces, made by natural
persons, excluding any commercial use.*

(i) incidental inclusion of a work or other subject-
matter in other material;

(j) use for the purpose of advertising the public
exhibition or sale of artistic works, to the extent
necessary to promote the event, excluding any
other commercial use;

Art. L 122-5, first paragraph, introductory
wording + 3°, introductory wording + (d)

3. Provided that are clearly indicated the name of
the author and the source: (...)

d) Any full or partial reproduction of works of
graphic or plastic art for inclusion in the
catalogue of a judicial sale made in France for
copies made available to the public before the
sale for the sole purpose of describing the
works of art offered for sale;**’

398

L 331-4 CPI « Les droits mentionnés dans la premiére partie du présent code ne peuvent faire échec aux actes

nécessaires a lI'accomplissement d'une procédure parlementaire de contréle, juridictionnelle ou administrative
prévue par la loi, ou entrepris a des fins de sécurité publique ».

399 L 122-5, 3° ¢) CPl « 3° Sous réserve que soient indiqués clairement le nom de l'auteur et la source : {(...)

¢) La diffusion, méme intégrale, par la voie de presse ou de télédiffusion, a titre d'information d'actualité, des
discours destinés au public prononcés dans les assemblées politiques, administratives, judiciaires ou
académiques, ainsi que dans les réunions publiques d'ordre politique et les cérémonies officielles ; ».

400

L 122-5, 11° CPl « 11° Les reproductions et représentations d'ceuvres architecturales et de sculptures, placées en

permanence sur la voie publique, réalisées par des personnes physiques, a l'exclusion de tout usage a caractére

commercial. ».
401

L 122-5, 3°, d) CPI « 3° Sous réserve que soient indiqués clairement le nom de l'auteur et la source : (...)
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Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

(k) use for the purpose of caricature, parody or
pastiche;

Art. L 122-5, first paragraph, introductory
wording + 4°

4° The parody, pastiche and caricature, observing
the rules of the genre;*

() use in connection with the demonstration or
repair of equipment;

(m)use of an artistic work in the form of a building
or a drawing or plan of a building for the
purposes of reconstructing the building;

(n) use by communication or making available, for
the purpose of research or private study, to
individual members of the public by dedicated
terminals on the premises of establishments
referred to in paragraph 2(c) of works and other
subject-matter not subject to purchase or
licensing terms which are contained in their
collections;

Art. L 122-5, first paragraph, introductory
wording + 8°

8° The reproduction of a work and its
performance made for conservation purposes or
to preserve the conditions of its consultation for
the purpose of research or private study by
individuals, in the premises of the institution and
on dedicated terminals in publicly accessible
libraries, museums or archive services, provided
that they do not pursue any economic or
commercial advantage;*®

c

use in certain other cases of minor importance
where exceptions or limitations already exist
under national law, provided that they only
concern analogue uses and do not affect the
free circulation of goods and services within
the Community, without prejudice to the other
exceptions and limitations contained in this
Article.

Art. L 122-5, first paragraph, introductory
wording + 1°

1° Private and gratuitous performances carried
out exclusively within the family circle;**

5(4): Where the Member States may provide for an
exception or limitation to the right of reproduction
pursuant to paragraphs 2 and 3, they may provide
similarly for an exception or limitation to the right
of distribution as referred to in Article 4 to the
extent justified by the purpose of the authorised
act of reproduction.

See above Articles L 122-5, 1°, 3°, 4°, 7°, 8°, 9° and
11°-

5(5): The exceptions and limitations provided for
in paragraphs 1, 2, 3 and 4 shall only be applied in
certain special cases which do not conflict with a

Art. L 122-5, second paragraph

The exceptions listed in this article may not
prejudice the normal exploitation of the work nor

(d) Les reproductions, intégrales ou partielles d'oeuvres d'art graphiques ou plastiques destinées a figurer dans le
catalogue d'une vente judiciaire effectuée en France pour les exemplaires mis d la disposition du public avant
la vente dans le seul but de décrire les oeuvres d'art mises en vente; ».

402 L 122-5, 4° CPl « 4° La parodie, le pastiche et la caricature, compte tenu des lois du genre; ».

403 L 122-5, 8° CPI « 8° La reproduction d'une ceuvre et sa représentation effectuées a des fins de conservation ou
destinées a préserver les conditions de sa consultation a des fins de recherche ou d‘études privées par des
particuliers, dans les locaux de I'établissement et sur des terminaux dédiés par des bibliothéques accessibles au
public, par des musées ou par des services d'archives, sous réserve que ceux-ci ne recherchent aucun avantage

économique ou commercial ; ».

404 L 122-5, 1° CPI « 1° Les représentations privées et gratuites effectuées exclusivement dans un cercle de famille ; ».
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Directive 2001/29/EC

Intellectual Property Code (IPC)

Text

Text

normal exploitation of the work or other subject-
matter and do not unreasonably prejudice the
legitimate interests of the rightholder.

unreasonably prejudice the legitimate interests of
the author.*%®

Directive 2012/28/EU

Intellectual Property Code (IPC)

Text

6(1): Member States shall provide for an exception
or limitation to the right of reproduction and the
right of making available to the public provided for
respectively in Articles 2 and 3 of Directive
2001/29/EC to ensure that the organisations
referred to in Article 1(1) are permitted to use
orphan works contained in their collections in the
following ways:

(@) by making the orphan work available to the
public, within the meaning of Article 3 of
Directive 2001/29/EC;

(b) by acts of reproduction, within the meaning of
Article 2 of Directive 2001/29/EC, for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.

Art. L 135-2, third sentence
The use [of the orphan works] is made as follows:

1. Making available to the public an orphan work
in such a way that everyone can have access to it
on his or her own initiative;

2. Reproduction of an orphan work for the
purposes of digitisation, making available,
indexing, cataloguing, preservation or
restoration.*%

6(2): The organisations referred to in Article 1(1)
shall use an orphan work in accordance with
paragraph 1 of this Article only in order to achieve
aims related to their public-interest missions, in
particular the preservation of, the restoration of,
and the provision of cultural and educational
access to, works and phonograms contained in
their collection. The organisations may generate
revenues in the course of such uses, for the
exclusive purpose of covering their costs of
digitising orphan works and making them
available to the public.

Art. L 135-2, first sentence

The bodies mentioned in 1 ° of Article L. 135-1 are
allowed to use the works mentioned in that Article
only as part of their cultural, educational and
research tasks and provided that they do not
pursue any profit and that they receive, if any, for a
period not exceeding seven years, only the
revenues that cover the costs directly related to
the digitisation and making available to the public
of orphan works they use.*"”

6(3): Member States shall ensure that the
organisations referred to in Article 1(1) indicate the

Art. L 135-2, second sentence

They mention the names of identified rightholders,
respect the moral rights of the latter and

405 L 122-5, deuxieme alinéa, CPI « Les exceptions énumérées par le présent article ne peuvent porter atteinte a
I'exploitation normale de l'oeuvre ni causer un préjudice injustifié aux intéréts légitimes de 'auteur. ».

406 L 135-2, troisieme phrase, CPI : « Cette utilisation est faite selon les modalités suivantes : 1° Mise a la disposition
du public d'une ceuvre orpheline de maniére que chacun puisse y avoir accés de sa propre initiative; 2°
Reproduction d'une ceuvre orpheline a des fins de numérisation, de mise a disposition, d'indexation, de

catalogage, de préservation ou de restauration. ».

407 L 135-2, premiére phrase, CPl: « Les organismes mentionnés au 1° de l'article L. 135-1 ne peuvent utiliser les
oeuvres mentionnées a ce méme article que dans le cadre de leurs missions culturelles, éducatives et de recherche
et d condition de ne poursuivre aucun but lucratif et de ne percevoir, le cas échéant et pour une durée ne pouvant
excéder sept ans, que les recettes couvrant les frais découlant directement de la numérisation et de la mise a la
disposition du public des oeuvres orphelines qu'ils utilisent. ».
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Directive 2012/28/EU

Intellectual Property Code (IPC)

Text

name of identified authors and other rightholders
in any use of an orphan work.

communicate the information under 2° of Article L.
135-3 or under Article L. 135-4,408

6(4): This Directive is without prejudice to the
freedom of contract of such organisations in the
pursuit of their public-interest missions,
particularly in respect of public-private partnership
agreements.

6(5): Member States shall provide that a fair
compensation is due to rightholders that put an
end to the orphan work status of their works or
other protected subject-matter for the use that has
been made by the organisations referred to in
Article 1(1) of such works and other protected
subject-matter in accordance with paragraph 1 of
this Article. Member States shall be free to
determine the circumstances under which the
payment of such compensation may be organised.
The level of the compensation shall be
determined, within the limits imposed by Union
law, by the law of the Member State in which the
organisation which uses the orphan work in
question is established.

Art.L135-6

Where a rightholder in an orphan work provides
proof of his or her rights to a body referred to in
Article L. 135-3, the latter may continue to use the
work concerned only with the authorisation of the
rightholder. The body concerned shall pay the
rightholder equitable compensation for the
damage he or she has suffered by reason of such
use. This compensation shall be agreed between
the body and the rightholder. It may take account
of agreements or tariffs in force in the professional
sectors concerned, if any.

The rightholder can make himself or herself known
at any time, notwithstanding any provision to the
contrary.

The body to which the rightholder is to provide
proof of his or her rights shall inform without delay
the Minister of Culture, or the body designated to
that end by the latter, which shall transmit that
information to the Office for Harmonization in the

internal market referred to in 2° of Article L. 135-
3.409

[back to cover page]

408 L 135-2, deuxiéme phrase, CPI: «lls mentionnent le nom des titulaires de droits identifiés, respectent le droit
moral de ces derniers et communiquent les informations prévues au 2°de l'article L. 135-3 ou a l'article L. 135-4. ».

409 L 135-6 CPI: « Lorsqu'un titulaire de droits sur une oeuvre orpheline justifie de ses droits auprés d'un organisme
mentionné a l'article L. 135-3, ce dernier ne peut poursuivre l'utilisation de l'oeuvre qu'avec l'autorisation du

titulaire de droits.

L'organisme verse au titulaire de droits une compensation équitable du préjudice que celui-ci a subi du fait de
cette utilisation. Cette compensation est fixée par accord entre I'organisme et le titulaire de droits. Elle peut tenir
compte, lorsqu'ils existent, des accords ou tarifs en vigueur dans les secteurs professionnels concernés.

Le titulaire de droits peut se faire connaitre a tout moment, nonobstant toute stipulation contraire.

L'organisme auprés duquel le titulaire de droits justifie de ses droits informe sans délai le ministre chargé de la
culture, ou l'organisme désigné a cette fin par celui-ci, qui transmet cette information a I'Office de I'narmonisation
dans le marché intérieur mentionné au 2° de Il'article L. 135-3 ».
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Xl. CROATIA

XI.1. APPLICABLE NATIONAL LEGAL FRAMEWORK

XIl.1.1. Constitution

Protection of intellectual property has been a constitutional norm since the beginning of
modern Republic of Croatia (the then Article 68 of the 1990 Constitution). It has remained the
same after few constitutional changes, and it exists today under heading “Protection of Human
Rights and Fundamental Freedoms”, within the Constitution’s Chapter 3 “Economic, social and
cultural rights”, in the fourth paragraph of Article 69 reading:

The protection of moral and material rights deriving from scientific, cultural, artistic,
intellectual and other creative efforts shall be guaranteed.*’

XI.1.2. Copyright law

First Copyright Act of the Republic of Croatia dates back to June 1991 when SFRY 1978
Copyright Act was taken over and, as such, made part of Croatian legal order. After several
amendments, new Copyright and Related Rights Act (CRRA) was adopted in 2003 (NN
167/2003), and the same, subsequently amended, is still in force, with all the relevant EU acquis
communautaire implemented (directives 93/83/EEC, 96/9/EC, 2001/29/EC, 2001/84/EC,
2004/48/EC, 2006/123/EC, 2006/115/EC, 2006/116/EC, 2009/24/EC, 2011/77/EU, 2012/28/EU
and 2014/26/EV).

XI.1.3. Organisation

Competent institution in the Republic of Croatia for dealing with intellectual property matters
is State Intellectual Property Office (SIPO), established on 31 December 1991 (as Republic
Industrial Property Office). SIPO is competent for industrial property protection, copyright and
related rights, information and education activities in the relevant fields, as well as for
international cooperation.

Xl.2. COPYRIGHT

X1.2.1. Definition and content

The CRRA does not really contain a standard definition of copyright, but only a longer version
of the term in its Article 1(1):

This Act regulates:

1. copyright - rights of authors in respect of their works in the literary, scientific and
artistic domains;*'’

As related rights to copyright, the CRRA lists the following:
- performer's rights in respect of their performances;
- rights of producers of phonograms in respect of their phonograms;

- film producer's rights (producers of videograms) in respect of their videograms;

410 Clanak 69: “Jam¢i se zastita moralnih i materijalnih prava koja proistie¢u iz znanstvenoga, kulturnog,
umjetnickog, intelektualnog i drugog stvaralastva.”

an Clanak 1. stavak 1.: “Ovaj Zakon ureduje:
1. autorsko pravo - pravo autora na njihovim djelima iz knjizevnog, znanstvenog i umjetnickog Zivota,”
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- broadcasting organizations' rights in respect of their broadcasts;
- publishers' rights in respect of their publications;
- rights of producers of databases in respect of their databases.
The content of the copyright is further elaborated in Article 13:
(1) Copyright shall include moral rights, economic rights and other rights of authors.

(2) Copyright shall protect personal and intellectual ties of the author with his work
(moral rights of the author), economic interests of the author in respect of his
copyright work (economic rights of the author) and other interests of the author in
respect of his work (other rights of the author).

(3) The author is entitled to remuneration for each use of his work, unless otherwise
provided for by this Act or by a contract.*’?

X1.2.1.1 Moral rights

The author’s moral rights are regulated by Articles 14 to 17 of the CRRA and they include the
right of first disclosure, the right of recognition of authorship, the right of respect for the work
and honour or reputation of the author and the right of revocation.

X1.2.1.2 Economicrights

The author’s economic rights grant him the exclusive right to do whatever he likes with his
copyright work and the benefits deriving from it, and to exclude any other person from it,
unless otherwise provided for by the law. That right includes right of reproduction (right of
multiplication), right of distribution (right to put into circulation), right of communication of
the work to the public and the right of alteration (Article 18)*3. Articles 19 to 31 of the CRRA
regulate those rights in more detail.

X1.2.1.3 Other rights

Other rights of the author, regulated by Articles 32 to 40 of the CRRA, are right to remuneration,
resale right, as well as right of access to the work and right to prohibit public exhibitions of the
work.

X1.2.2. Author

By definition provided in Article 9(1) of the CRRA: The author of the work is a natural person who
has created the work.*'* The CRRA regulates also the authors of compound works (Article 10)
and co-authors (Article 11).

45 Clanak 13:
“(1) Autorsko pravo sadrzava moralna prava autora, imovinska prava autora i druga prava autora.

(2) Autorskim pravom Stite se osobne i duhovne veze autora s njegovim autorskim djelom (moralna prava
autora), imovinski interesi autora u pogledu njegovoga autorskog djela (imovinska prava autora) i ostali
interesi autora u pogledu njegovoga autorskog djela (druga prava autora).

(3) Za svako koristenje autorskog djela autoru pripada naknada, ako ovim Zakonom ili ugovorom nije drukcije
odredeno.”

413 Clanak 18: “Autor ima iskljucivo pravo sa svojim autorskim djelom i koristima od njega ¢initi sto ga je volja, te
svakoga drugog od toga iskljuciti, ako zakonom nije drukcije odredeno. To pravo obuhvaca, osobito:

- pravo reproduciranja (pravo umnoZavanja),

- pravo distribucije (pravo stavljanja u promet),

- pravo priopéavanja autorskog djela javnosti,

- pravo prerade.”

414 Clanak 9. stavak 1.: “Autor djela je fizicka osoba koja je autorsko djelo stvorila.”
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XI.2.3.
Article 5 of the CRRA regulates copyright work in detail:

Protected works

(1) A copyright work shall be an original intellectual creation in the literary, scientific
and artistic domain, having an individual character, irrespective of the manner and
form of its expression, its type, value or purpose, unless otherwise provided for in
this Act.

(2) Copyright works shall be in particular:

works of language (written works, oral works, and computer programs);
musical works with or without words;

dramatic or dramatico-musical works;

choreographic works and works of pantomime;

works of visual art (in the field of painting, sculpture, and graphics), irrespective
of the material they are made of, and other works of visual arts;

works of architecture;
works of applied art and industrial design;
photographic works and works produced by a process similar to photography;

audiovisual works (cinematographic works, and works created in a manner
similar to cinematographic creation);

cartographic works;

presentations of a scientific or technical nature such as drawings, plans,
sketches, tables, etc.

(3) The subject matter of copyright may be any copyright work, except the one, which
cannot be such work by its nature, and the one for which the provisions of this Act
provide that it cannot be the subject matter of copyright.

(4) The subject matter of copyright is the work as a whole, including an unfinished
work, the title of a work, and the parts thereof that fulfil the pre-conditions set out
in paragraph (1) of this Article.

(5) The title of the work, which does not fulfil the pre-conditions for being the subject
matter of copyright, and which has already been used for a certain work, shall not
be used for the same kind of work, if such title is likely to create confusion as to the

author of the work.
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Clanak 5:

“(1) Autorsko djelo je originalna intelektualna tvorevina iz knjizevnoga, znanstvenog i umjetnickog podrucja koja
ima individualni karakter, bez obzira na nacin i oblik izrazavanja, vrstu, vrijednost ili namjenu ako ovim
Zakonom nije drukcije odredeno.

(2) Autorska djela jesu osobito:

jezicna djela (pisana djela, govorna djela, racunalni programi),
glazbena djela, s rijecima ili bez rijeci,

dramska i dramsko-glazbena djela,

koreografska i pantomimska djela,
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Alterations are protected as independent work (Article 6) and collections and databases are
protected as such (Article 7).

Article 8 of the CRRA regulates unprotected creations:

(1) The subject matter of copyright shall include expressions and not ideas, procedures,
methods of operation or mathematical concepts as such.

(2) The subject matter of copyright shall not include:

1. discoveries, official texts in the domain of legislation, administration, judiciary
(acts, regulations, decisions, reports, minutes, judgments, standards, and the
like) and other official works