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On 2 April 2020, the Conference of Committee Chairs approved a request by the Committee on
Employment and Social Affairs (EMPL) to draw up an implementation reportto assess the implementation
of the Employment Equality Directive 2000/78/ECin light of the UN Convention on the Rights of Persons
with Disabilities (CRPD) and the employment-related recommendations of the UN CRPD Committee
(rapporteur: Katrin Langensiepen, Greens/EFA, Germany). This European Implementation Assessment
seeks to support the scrutiny work of the EMPL committee and to accompany the preparation of the
aforementioned implementation report.

Twenty years have passed since the EU adopted the Employment Equality
Directive 2000/78/EC (EED), generally considered a cornerstone of EU
disability law. It established the framework for prohibiting discrimination,
inter alia on grounds of disability, in the field of employment and
occupation, setting EU-wide minimum standards. The European Court of
Justice has clarified that the EED must be interpreted in line with the UN
Convention on the Rights of Persons with Disabilities (CRPD), which
becameanintegral part of the EU legal orderin 2011. This study, based on
desk research, examines the implementation of the EED in light of the
CRPD. Particular focus is placed on implementation issues relating to
reasonable accommodation, positiveaction,sanctionsandequality bodies,
andalso to employment-relateddata regarding persons with disabilities.
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Implementation of the Employment Equality Directive in the light of the UN CRPD

Executive summary

Twenty years have passed since theEmployment Equality Directive 2000/78/EC (EED) was adopted.
This directive constitutes the EU framework for prohibiting discrimination in the field of
employment, occupation and vocational training, outlawing direct and indirect discrimination,
harassment and instructions to discriminate, inter alia on grounds of disability. It is generally
considered a cornerstone of EU disability law.

Ten years ago, the EU concluded the UN Convention on the Rights of Persons with Disabilities
(CRPD), which embraces a human rights approach to disability. The CRPD forms an integral part of
the EU legalorder. The primacy of international agreementsover EU secondary law means that the
Employment Equality Directive must be interpreted in a mannerthatis consistent with themeaning
of the convention, as has been confirmed by the European Court of Justice (ECJ). The CRPD is a
mixed agreement, meaning that competences are shared between the EU and its Member States,
all of which have now ratified the convention.

This study examines the practical application of the EED in light of the CRPD. It is based on desk
research, drawing on a plethoraofsources, including:

> reportsand data of the Europeaninstitutions and agencies, including statistical
evidence;

case law;

official comments on the interpretation of the CRPD and scholarly commentaries;
research work of the academic expert networksfunded by the Commission;

further academicresearch papers;

and, last but not least, publications by stakeholders,including disability organisations.

R T T

Thefirst chapter sketches out the main characteristics of the EED and the CRPD, two sources of law
that are closely intertwined. Broadly speaking, they have similar objectives, however, on closer
reading, therearealso certain discrepancies (beyond aspects of material scope). These differences
can be explained by the simple fact that the EED preceded the CRPD, and that the EU's accessionto
the CRPD did not prompt a revision of the directive.

The study depicts the main inconsistencies between the EED and the CRPD concerning, inter alia,
the conceptualisation of disability, reasonable accommodation and data collection, and then goes
on to compare them with the respective provisions of the proposed horizontal equal treatment
directive (2008). The latter proposal was meant to extend protection againstdiscrimination beyond
the field of employment. However, as no agreement has been reached in Council, it has remained
pending for 12 years now. The study finds that certain differences between the EED and the CRPD
(e.g. the establishment of equality bodies) are addressed in the proposed horizontal directive,
which - if adopted — would therefore bring progress in aligning EU disability law with CRPD
requirements.

Chapter 2 looks into theimplementation of the EmploymentEquality Directive. At this point, all EU
Member States have successfully transposed the provisions of the Employment Equality Directive
into their national legislation. The transposition phase did prove challenging, however, partly on
account of theinnovative nature of certain concepts, such as reasonable accommodation. Dozens
ofinfringement procedureswere openedat the time by the Commission, against nearly all Member
States, the latest case being closed in 2015. Six infringement cases were brought before the
European Courtof Justice.

Directive 2000/78/EC has yet to undergo an in-depth ex-post evaluation by the European
Commission. Against this backdrop, the presentanalysisexamines theimplementation assessments
the European Commission, the European Parliament and other actors have put forward. Close
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attention is also paid to ECJ case law. To date, national courts have referred 12 court proceedings
related to discrimination on grounds of disability for preliminaryruling.Not only hasthe ECJ helped
to clarify certain aspects of the scope and application of the EED in light of the CRPD, it has also
developed equality law further through its purposive interpretation of specific concepts, such as
‘discrimination by association'. The Court has already dealt with cases of direct and indirect
discrimination, harassment,reasonable accommodation, multiple discrimination and, recently, also
with a positive action measure. It has not so far been asked to interpretthe concepts instruction to
discriminate and victimisation of persons with disabilities.

This chapter on the operation of the directive is rounded up with a citizens' perspective. To thisend,
the study looks into topical complaints citizens have lodged with the Commission and petitions
submitted to the European Parliament. Althoughitis onlyin rare casesthat complaints and petitions
reveal a breach of EU law, they are nonetheless an indicator for perceived grievances and
discrimination. Specific Eurobarometer surveys dedicated to discrimination provide further useful
insights, demonstrating slightlyencouraging trendsover time.

Chapter 3 looks in greater depth into a set of challenges Member States are facing in the
implementation and enforcement of the EED. These concern in particular the understanding and
practical application of the reasonable accommodation duty and positive action measures; the
pivotalrole equality bodies play at nationallevel, thoughwithoutas yetreaching their full potential;
and the effectiveness of sanctions. A particular focusis placed on disability data, which are essential
for monitoring and policymaking purposes. Contrary to the CRPD, data collection is not mandated
by the EED. This paper examines the nature and availability of existing data, points at limitations of
data compared with CRPD requirements (an issue the CRPD Committee addressedin its concluding
observations) and then briefly describes the progress recently achieved with the revision of the
integrated Europeansocial statistics framework, which is expected to generate more disaggregated
datainfuture.

Finally, the starting point of Chapter 4 is the recommendation of the CRPD Committee to increase
the employment rate of people with disabilities EU-wide in the open labour market. This part of the
study examines relevant statistical data relating to key labourmarket indicators (employment rate,
unemploymentrate and activity rate of personswith disabilities). The data show an overall positive
trend for the period 2008-2018, which generally correlates with the economic recovery after the
financial crisis of 2008. Despite this encouraging trend, however, the gapbetween persons with and
persons without disabilitiesremainsdisproportionatelylarge acrossallindicators. For instance, the
employment rate of people with disabilities remains low (at 52 %, compared to 76.2 % for persons
without disabilities), and the economic activity rate of people with disabilities amounts to 62.4 %,
compared with 82.9% for their non-disabled peers. In addition, many people (and especially
women) with disabilities work part time, which puts them atan increased risk of poverty and sodal
exclusion. Itis hard to predict the exact consequences of the 2020 pandemic, butit is to be expected
that the crisis will have a negative impact on the employment situation of persons with disabilities,
notably on those who work in the open labour market. Futurestatistics will quantify this impact.
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1. Directive 2000/78/ECand the CRPD

Key findings

The Convention on the Rights of Persons with Disabilities (CRPD) embraces a human rights approach
to disability. It is binding on the EU and its Member States, all of which have now ratified it.
Consequently, EU and national disability policies and legislation need to be in compliance with the
CRPD. Member States are bound by the meaning and spirit of the CRPD when they implement and
apply the Employment Equality Directive at national level, as has been confirmed by the European
Court of Justice. This is noteworthy because discrepancies exist between the EED and the CRPD, owing
to the fact that the former predates the latter but was not amended when the EU ratified the CRPD in
2010.

Inconsistencies between the EED and the CRPD concern inter alia the definition of disability, the forms
of disability, the personal scope of application, reasonable accommodation, positive action measures,
multiple discrimination, equality bodies and data collection. Some of the differences, in particular
whether denial of reasonable accommodation amounts to discrimination and whether the
designation of equality bodies is required, were addressed in the proposed, horizontal, equal
treatment directive (2008). This proposal was meant to extend protection against discrimination
beyond the field of employment, but as no agreement has been reached in Council, the proposal has
remained pending for 12 years. If adopted, the horizontal directive would bring EU disability law more
in line with the CRPD.

1.1. The context: the EU disability framework

The Treaty of Amsterdam conferred on the EU the power to combat discriminationbased on sex,
race or ethnicorigin, religion or belief, disability, age and sexual orientation, and thus provided the
legal basis for the two subsequent EU anti-discrimination directives, the Racial Equality Directive
2000/43/EC" and the Employment Equality Directive 2000/78/EC.> Takentogether, they established
a general-and enforceable - framework for equality and non-discrimination across the EU.

The Employment Equality Directive (EED) prohibits discrimination, inter alia on grounds of
disability, in the field of employment and occupation. Its scope is comprehensive, covering the
entire work life cycle from job application and recruitment through to dismissal. In force since
2 December 2000, this directive is generally considered a milestone for the development of EU
disability law; the requirement of reasonable accommodationin particular constituteda conceptual
novelty.

At around the same time, the EU reinforced its commitment to equality, non-discrimination and
respect for the rights of people with disabilities through the EU Charter of Fundamental Rights.
Initially non-binding, the Charterwas proclaimed in December 2000, but was later incorporated into
EU primary law (Lisbon Treaty). The Charter, setting out rights and principles, contains specific
provisions on equality before the law (Article 20), non-discrimination (Article 21) and the integration

' Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin. OJL 180, 19.07.2000, pp. 22-26.

2 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment
and occupation. OJL 303,2.12.2000, pp. 16-22.
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of persons with disabilities (Article 26). The Charter's provisions areaddressedto the EU institutions
and bodies, and to EU Member States only when they areimplementing EU law (Article 51).3

A decade later, EU disability law was further —and sustainably - shaped by the UN Convention on
the Rights of Persons with Disabilities (CRPD),* which the EU concluded in December 2010 as a
regionalintegration organisation.> With itsentry into force on 22 January 2011 (for the EU), the CRPD
became part of the EU legal order. It is a mixed agreement, meaning the EU and its Member States
share competences and responsibility for implementing the provisions of the convention. The
convention s legally bindingon the EU within the extentof its competences, and alsoon its Member
States, all of which have now ratified it.° In light of its status, the CRPD has been termed 'the
benchmark for European Union disability policy'.

EU disability policy has since been further developed by the 2010-2020 EU disability strategy,®
which aims to secure aninclusive, barrier-free Europe. The strategy has prompted the adoptionof a
range of specificacts of secondary legislation and otheractions within the ambit of its eight priority
areas.’ Theseinclude accessibility, equality, education and employment.

Moreover, the socialand labour inclusion of persons with disabilities is addressed in the European
Pillar of Social Rights, launched in November 2017 as a (legally non-binding) reform compass for
economic and social convergence. The Pillar's Principle 17 reads: 'People with disabilities have the
righttoincome supportthatensuresliving in dignity, servicesthatenable themto participate in the
labour market and in society,and a work environment adapted to their needs'.”

Lastly, the European structural and investment funds (ESIfunds) provide fundingfor people with
disabilities. The most relevant fund in the context of this study is the European Social Fund (ESF),
which supports employment-related projects fostering integration in the labour market and
improving the accessibility of workplaces.” Underthe Common Provisions Regulation (common to
all ESI funds) Member States must not discriminate against persons with disabilities and they need

3 The Charter of Fundamental Rights establishes the link with the European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR, 1950), stipulating that for rights under the Charter that correspond to rights granted
by the ECHR, 'the meaning and scope of those rightsshall be the same as those laid down by the said Convention. This
provision shall not prevent Union law providing more extensive protection'. (Article 52(3)).

4The UN Convention on the Rights of Persons with Disabilities was adopted on 13 December 2006 by the United Nations
General Assembly. It was opened for signature on 30 March 2007 and entered into force on 3 May 2008.

®> The accession was enabled by Council Decision 2010/48/EC of 26 November 2009 concerning the conclusion, by the
European Community, of the UN CRPD. OJL 23,27.1.2010, pp. 35-61.

6 The last EU Member States to ratify the CRPD were Ireland (in 2018), Finland and the Netherlands (both in 2016).

7 L. Waddington and A.Broderick, The Post-2020 European Disability Strateqy, Policy Department, Directorate-General for
Internal Policies, European Parliament, 2020, p. 26.

8 European Disability Strategy 2010-2020: A Renewed Commitment to a Barrier-Free Europe, COM(2010) 636,
accompanied by SEC(2010) 1324 (list of actions) and SEC(2010) 1323 (background). For an overview see: |. Anglmayer,
The European Disability Strateqy 2010-2020, EPRS, European Parliament,2017.

° A comprehensive list of EU acts triggered by the Disability Strategy is expected to be included in the forthcoming

Commission evaluation of the Strategy. An interim picture was presented in the Commission's 2017 progress report on
the implementation of the European disability strategy (2010-2020), SWD(2017) 29.
19 Progress in the implementation of the European Pillar of Social Rights is tracked through the associated social

scoreboard. For a comprehensive analysis of the Pillar from a disability perspective see: ANED, Mainstreaming disability
rightsin the European Pillar of Social Rights: a compendium, 2018.

" For details see e.g. C. van Lierop, Cohesion policy and disability, EPRS, European Parliament, 2017; and M. Lecerf,
Employment and disability in the European Union, EPRS, European Parliament, 2020, pp. 4-5.
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to 'ensure accessibility for persons with disabilities throughout the preparation and implementation
of programmes'.”

1.2. Briefoutline of the Employment Equality Directive

Employment is considered a pivotal element of social inclusion, and this is especially true for the
integration of persons with disabilities in the openlabour market. Employmentis also deemed a key
factor for peopleto realise their potential.”® The objective of Directive 2000/78/EC was the creation
of a 'level playing-field as regards equality in employment and occupation’, as is specified in
Recital 37 EED. To attain this objective, the directive prohibits discrimination on grounds of religion
or belief, disability, age and sexual orientation. It explicitly outlaws four forms of discrimination,
namely:

> direct discrimination: when a personis treated less favourably thanothersina
comparable situation. An example would be an employer who refuses to recruit
anyone who has a disability;

7> indirect discrimination: when an ostensibly neutral provision, criterion or practice
puts a person (in the context of this study: a person with a disability) at a particular
disadvantagecompared with others; it is to be noted that what countsis not the
intention, but the discriminatory effect. In practice, indirect discrimination is often
much harder to prove thandirect discrimination. An example of indirect
discrimination would be a provision in national law that allows for dismissal of (any)
employee after reaching a certain threshold of absencesdue to sickness. Ifan
employee with a disability is frequently absent due to anillness connected with their
disability and subsequently dismissed, the legal provision might indirectly
discriminate againstthem, as workerswith a disability have an increasedrisk of being
absent (see ECJ Case C-270/16 Ruiz Conejero);

> harassment: when unwanted conduct takes place with the purposeor effect of
violating the dignity of a person and of creating an intimidating, hostile, degrading,
humiliating or offensive environment. Anexample of harassment would be that
someoneimitatesa specificbehaviour of a person with a disability or makes jokes
aboutit;

> instructions to discriminate: an example would be when the boss ofa company
instructs a personnel recruitment agency not to hire anyone with a disability.

12 Requlation (EU) No 1303/2013, Article 7.0JL347,20.12.2013, pp.320-469.
13 Directive 2000/78/EC, Recital 9.
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Regarding the scope definition, Article 3 EED states that the directive is applicable to all aspects of
employment, occupation and vocational training, in both the private and the publicsectors.

Article 3 EED - Scope

1. Within the limits of the areas of competence conferred on the Community, this Directive shall
apply to all persons, as regards both the public and private sectors, including public bodies, in
relation to:

(a) conditions for access to employment, to self-employment or to occupation, including selection
criteria and recruitment conditions, whatever the branch of activityand atalllevels of the
professional hierarchy, including promotion;

(b) access toall types and to all levels of vocational guidance, vocational training, advanced
vocationaltrainingand retraining, including practical work experience;

(c) employment and working conditions, including dismissalsand pay;

(d) membership of, and involvement in,an organisation of workers or employers, or any organisation
whose members carry on a particular profession, including the benefits provided for by such
organisations.

Recital 17 deserves special mention, as — while stressing the obligation to provide reasonable
accommodation-it underlines that the principle of non-discrimination set out by the directive does
notrequire the employment of persons who are 'not competent, capable and available to perform
the essential functions'.

The directive allows for positive action to prevent or compensate for disadvantages. Therefore,
within the meaning of the directive, Member States are free to maintain existing positive action
measures or adopt new ones. In this regard, Recital 27 points out that positive action measures are
not an innovation of the directive, as Council acts of 1986 and 1999" already recommended their
use to Member States in order to boost employment of persons with disabilities.

Article 5 EED regulates the provision of reasonable accommodation for persons with disabilities,
placing employers under obligation to provide adjustments of the workplace, if needed. The
directive defines the concept of reasonable accommodation as 'appropriate measures, where
needed in a particular case, to enable a person with a disability to have access to, participatein, or
advance in employment, or to undergo training'. The wording 'where needed in a particular case'
underlines the individual nature of this measure.However, there is no absolute obligationto provide
reasonable accommodation, as the provision containsa limitation concerning the costs/burdens of
the measures, spelled outas 'unless suchmeasures would imposea disproportionate burden on the
employer'.

Further provisions in the directive relate to awareness, and notably Member States' obligation to
inform people concerned about the protection granted under the directive, and to remedies and
enforcement. Withregard tothelatter, the directive requires Member States to provide for remedies
and 'effective, proportionate and dissuasive sanctions' in cases of breach of the obligations under
the directive, while respecting Member States' competence for regulating administrative and

4 Council recommendation 86/379/EEC on the employment of disabled people inthe Community, OJ L 225, 12.8.1986,
pp. 43-47; and Council resolution of 17 June 1999 on equal employment opportunities for people with disabilities,
0JC 186,2.7.1999, pp. 3-4.
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judicial proceedings. For judicial proceedings, the EED prescribes the principle of shifting the
burden of proof.

Furthermore, the directive requires Member States to introduce adequate judicial protection in
national law against victimisation, so as to protect victims of discrimination who complain against
any form of retaliation (e.g. adverse treatment, dismissal, refusal of career advancement).

It is important to stress that the directive merely lays down minimumrequirements, hence leaving
Member States the option togrant more favourable provisions and thusa higherlevel of protection
(Article 8 EED)."

1.3. Briefoutline of the CRPD

1.3.1. Embracing a human-rights approach to disability

The CRPD is a UN human rights treaty that aims to protect the rights and dignity of persons with
disabilities. Its overall objective is the equality and fullinclusion in society of persons with disabilities,
on an equal basis with others. The convention presents a comprehensive catalogue of rights of
persons with disabilities; in particular, it sets out minimum standards for protecting and
safeguarding the civil, social, political, economic, legal and cultural rights of persons with disabilities.
State parties to the convention are under a legal obligation to ensure these rights. ™

The CRPDdoes not in principle create any new rights, but rather reaffirms and codifies existing ones.
In terms of disability rights, it sees disability as a social construct and accordingly places the focus
on the societal barriers people with disabilities face in their everyday lives. It thereby overrides the
formerly typical medical or welfare approach, which would put a person's disability centre stage as
a medical issue." In this respect, the CRPD's pronounced social and human rights approach to
disability marks a paradigm shift, as evidenced by the key principles enshrined in the CRPD,
comprising non-discrimination, self-determination and unconditional equal treatment of persons
with and without disabilities.™

1.3.2. Article 27 CRPD: work and employment

While the CRPD covers all areas of life, this study focuses on the convention's general principles and
provisions relating to employment in the wider sense, first and foremost Article 27 on work and
employment. Article 27 CRPD builds on the fundamentalhuman right to work and the free choice
of employment that was already enshrined in the Universal Declaration of Human Rights of 1948
(Article 23). It requires an open, inclusive and accessible labour market in which persons with
disabilities have the samerights and the same 'opportunity to gain a living' as others.

The provision is based on two concepts, first, the general prohibition against discrimination on
grounds of disability, and second, the obligation to protect the right of persons with disabilities to
'justand favourable' working conditions thatcover all aspects of work, in particularaccess tothe job

' For an analysis of the emergence, rationale and scope of the EED see: J. Tymowski, The Employment Equality Directive,
EPRS, European Parliament,2016.

16 See Article 4 CRPD on general obligations.

7 For an explanation of the social model of disability and itsfurther development intoa human rights model see: CRPD
Committee, General Comment No 6 on Equality and Non-Discrimination, CRPD/C/GC/6, 2018, paras. 8-11; and
T. Degener, 'A new human rights model of disability', in V. Della Fina et al. (eds.), The United Nations Convention on the
Rights of Persons with Disabilities:a commentary, 2017, pp. 41-59.

'8 For an analysis of the CRPD in the EU context see: I. Anglmayer, EU Implementation of the UN Convention on the Rights
of Persons with Disabilities (CRPD): European implementation assessment, EPRS, European Parliament, 2016.
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market and recruitment, job retention, career advancement, protection from dismissal, working
tasks, remuneration, working hours, leave, safety and health, mental and physical conditions of work
and vocational training. The personal scope of Article 27 CRPD is not limited to employees in the
private sector, but includesalso the public sector, as well as self-employment and entrepreneurship.

Two concepts enshrined in
Article 27 are key for boosting the
participation of persons with
disabilities in the open labour
market: positive action
measures’ and reasonable
accommodation. While the
former serves to promote and
incentivise the employment of
persons with disabilities and
remains optional, the latter
provides for individual adjustment
of the workplace and is
compulsory foremployers.

When the CRPD Committee
reviewed the EU's progress in
implementing the convention,one
of its main concerns was the

employment situation of persons with disabilities across the EU, and especially of women with

UN recommendations to the EU regarding the
employment of persons with disabilities

The Committee is concerned about the high unemployment
rates for persons with disabilities, especially women with
disabilities and persons with intellectual and/or psychosocial
disabilities, in comparison with other population groups in the
European Union.

The Committee recommends that the European Union take
effective action to measure the employment of persons with
disabilities and to increase their employment rate in the open
labour market, including by providing training for member
States on reasonable accommodation and accessibility in the
context of employment.’

CRPD Committee, Concluding observations, 2015,
paras. 64-65.

disabilities. It recommended thatthe EU take effective action in this respect (see text box).

The fulltext of Article 27 CRPD given below will serve as a useful reference for the chapter comparing

the Employment Equality Directive with the CRPD.

9 The CRPD uses the term 'affirmative action', asynonym for 'positive action', the term used in the EED.
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Article 27 CRPD - Work and employment

1. States Parties recognize the right of persons with disabilities to work, on an equal basis with
others; this includes the right to the opportunity to gain a living by work freely chosen or
accepted in a labour market and work environment that is open, inclusive and accessible to
persons with disabilities. States Parties shall safeguard and promote the realization of the right to
work, including for those who acquire a disability during the course of employment, by taking
appropriatesteps,including through legislation, to, inter alia:

(a) Prohibit discrimination on the basis of disability with regard to all matters concerningall forms
of employment, including conditions of recruitment, hiring and employment, continuance of
employment, career advancement and safeand healthy working conditions;

(b) Protect the rights of persons with disabilities, on an equal basis with others, to just and
favourable conditions of work, including equal opportunities and equal remuneration for work of
equal value, safe and healthy working conditions, including protection from harassment, and the
redress of grievances;

(c) Ensure that persons with disabilities are able to exercise their labour and trade union rights on
anequal basis with others;

(d) Enable persons with disabilities to have effective access to general technical and vocational
guidance programmes, placementservices and vocational and continuing training;

(e) Promote employment opportunities and career advancement for persons with disabilities in
the labour market, as well as assistance in finding, obtaining, maintaining and returning to
employment;

(f) Promote opportunities for self-employment, entrepreneurship, the development of
cooperatives and starting one's own business;
(g) Employ persons with disabilities in the public sector;

(h) Promote the employment of persons with disabilities in the private sector through
appropriate policies and measures, which mayinclude affirmative action programmes, incentives
and other measures;

(i) Ensure that reasonable accommodation is provided to persons with disabilites in the
workplace;

(j) Promote the acquisition by persons with disabilities of work experience in the open labour
market;

(k) Promote vocational and professional rehabilitation, job retention and return-to-work
programmes for persons with disabilities.

2. States Parties shall ensure that persons with disabilities are not heldin slavery or in servitude,
andareprotected, on an equal basiswith others, from forced or compulsory labour.

1.3.3. The Optional Protocol to the CRPD

The CRPD is accompanied by an optional protocol,a common feature of UN human rights treaties.
This optional protocol offers additional safeguards for citizens by providing for a complaints
mechanism for individuals and groups of individuals. Although not specified in the legal text, it is
commonly understood thatthis wording includes personsand representative organisationsacting
on behalf of victims of discrimination, such as disability organisations.” Individual claims can be

200, Ferrajolo, 'Optional Protocol to the Convention on the Rights of Persons with Disabilities', in V. Della Fina et al. (eds.),
The United Nations Convention on the Rights of Persons with Disabilities: a commentary, 2017, pp. 709 and 712.
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lodged before the CRPD Committee in the event of a State party's violation of convention rights,
provided the national system of remedies has beenexhausted.The findings of the CRPD Committee
under the individual claims procedure, labelled 'views' and 'recommendations’, are not legally
binding. In addition, the optional protocol provides for an inquiry procedure to examine alleged
'grave or systemicviolations' of conventionrights by state parties.

The EU has not yet concluded the optional protocol, despite a favourable Commission proposal
from 2008,%' to which the European Parliament swiftly gave its consent at the time.?> However,
approval requires a unanimity vote in Council, which has as yet been out of reach. Parliament has
addressed the lack of progress on this matter repeatedly in resolutions and written questions
directed to the Council and the Commission.” Further encouragement for EU ratification of the
optional protocol came from the CRPD Committee itself,?* along with the European Economicand
Social Committee (EESC),” the EU Fundamental Rights Agency (FRA)* and academia.”

AslongastheEU has not concluded the optional protocol, individual complaints againstthe EU are
inadmissible. The CRPD Committee can however hear complaints by citizens from any of the 21 EU
Member States thathaveto date ratified theoptional protocol (see Annex 1), for matters of exclusive
national or shared competence.According tothe UN humanrights database,*® the optional protocol
has already been invoked in a number of cases. At the time of writing, it lists 14 complaint
procedures against EU Member States, four of which relate to employment matters
(Article 27 CRPD).* In two cases the CRPD Committee establisheda breach of theconvention by the
state party concerned and recommended specific mitigation measures, while in another two cases
it found noinfringement hadtaken place.

It has been argued that the futureconclusion of the CRPD optional protocol by the EU might entail
significant changes — not to say challenges - for the European Parliament's Petitions Committee
(PETI). To recap, the optional protocol providesfor individual complaints against a state party.The
CRPD Committee accepts individual complaints under the preconditionthatin thefirst instance the
national systemofremedies hasbeen exhausted. In view of PETI's current CRPD protectionfunction
at EU level, this system of remedies might be assigned to PETI, meaning that individual complaints
against the EU to the CRPD Committee would first need to be channelled through PETI.*

21 COM(2008) 530/2.

22 European Parliament resolution P6_TA(2009)0313, adopted by an overwhelming majority of 388:0:8.

2 e.g. European Parliament resolution P9_TA(2020)0156 on the European Disability Strategy post-2020, point 61; and
resolution P8 TA(2017)0474 on the implementation of the European Disability Strategy 2010-2020, point 112. Written
questions E-2841/10by Addm Késa (EPP) to the Council, asking whetherthe Council will give itsconsent to the signature
of the Optional Protocol 'in the very near future’; E-14071/15 Helga Stevens (ECR) and Addam Késa (EPP) to the
Commission, asking to explain the delay in the ratification; E-2423/18 Martina Anderson (GUE/NGL) to the Commission,
arguing a failure to ratify the protocol prevents individuals from seeking redress.

24 CRPD Committee, Concluding observations on the initial report of the European Union, CRPD/C/EU/CO/1. 2.10.2015,
para. 6 and 7.

25 EESC opinion, Shaping the EU agenda for disability rights 2020-2030, 11 December 2019, S0C/616 (Rapporteur: loannis
Vardakastanis), point 1.6.

26 FRA's opinion on this issue isincluded in every FRA Fundamental Rights Report,including the 2020 issue (p. 223).
27 e.g. Waddington and Broderick, The Post-2020 European Disability Strategy, 2020, p. 131.

28 https://juris.ohchr.org/search/results.

29 These cases concerned Germany, Italy, Spain and Sweden.

30 M. Priestley, The protection role of the Committee on Petitionsin the context of the implementation of the UN CRPD,
Policy Department, Directorate-General for Internal Policies, European Parliament, update 2016, pp. 53 ff.
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1.3.4. EU reporting duties vis-a-vis the CRPD Committee

The present study examines the operation of the EED in light of the CRPD and the employment-
related recommendations of the CRPD Committee. In this framework, it makes repeated reference
to the Committee's 'concluding observations'. It appears therefore essential to briefly outline the
reporting dialogue the EU maintains with the Geneva-based CRPD Committee and to flag up the
associated deadlines (see Figure 1).

One of the core responsibilities of the CRPD Committee is to review the progress made by state
parties on giving effect to the convention. This review process consists of reports and bilateral
meetings. In line with the CRPD reporting duties (Articles 35and 36 CRPD), the first EU-UN reporting
round ended with the concluding observations issued by the CRPD Committeein October 2015.In
the second round - currently in preparation—, the EU will report on the progress it has achieved on
the Committee's numerous recommendationsspelled out in the concluding observations.

The normal deadline for the EU's combined second and third reports would be 23 January 2021.*'
However, under the UN's simplified reporting procedure it is first up to the CRPD Committee to
come up with a'list of issues', which is expected in the course of 2021. The European Commission
then has one year to respond, and this written response will then constitute the EU's state party
report. In addition, stakeholdersand disability organisations may submit shadow reports. Following
a 'constructive dialogue' between Brussels and Geneva, the CRPD Committee will complete the
second reporting round with another set of concluding observations, meant to assess the progress
made by the EU and to convey further recommendations.The following graph presentsthe timeline
ofthe EU-CRPD dialogue.

Figure 1 - EU-CRPD reporting timeline

eJune 2014

2014 | oFirst EU CRPD implementation report submitted to the UN (initial state party report)

eMay 2015
*CRPD list of issues with the EU's initial report

J \\ J

eJune 2015
2015 | °EU replytothe list ofissues

eAugust 2015
eConstructive dialogue between the CRPD Committeeand the EU

J \\ J

eOctober 2015
2015 | *CRPD Committee issuesits concluding observations on the initial report

e Autumn 2021 (tbc)
*CRPD list ofissues on the EU's implementation of the concluding observations expected

J \ J

eWithin 12 months of the list of issues
2022 | *Commission torespond to the list ofissues with a state party report

*CRPD Committee to issue the second setofconcluding observations

€«

Source: EPRS, based on UN, FRA and European Commission information

31 CRPD Committee, Concluding observations EU, 2015, para. 94.
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1.4. Inconsistencies between the EED and the CRPD

The binding nature of the CRPD entails that all EU legislation, policies and programmes mustcomply
with the convention's established obligations. In this respect, the Employment Equality Directive
must be in compliance with the CRPD, in particular with its employment-related provisions
(Article 27) and the provisions setting out general principles. Furthermore, the European Court of
Justice (ECJ) must consider the CRPD when interpreting EU law, and has effectively done so in many
cases. Academics consider the CRPD 'one of the most influential human rights instruments on the
case law of the ECJ'.*?

The EED and the CRPD have similar objectives and are strongly intertwined. On closer reading
however, afewinconsistencies betweenthe twosourcesof law become apparent.These result from
the fact that the EED preceded the CRPD and was not amended after the EU concluded the
convention. This chapter highlights the main inconsistencies.** It is to be noted that the coherence
gap has to a certain extent been filled by the ECJ, which has reasoned that due to the primacy of
international agreements over EU instruments of secondary law,* EU disability law must be
interpreted in a manner that is consistentwith the meaning of the convention.* This interpretation
correspondsto the hierarchy of EU norms, which places the legal force of international agreements
between EU primary law (i.e. the Treaties) and secondarylaw (e.g. directives and regulations).

Table 1 — Main differences betweenthe EED and the CRPD

Open-ended 'non-definition’;

Definition of disability No definition provided understands disability as an 'evolving
concept'
Explicit prohibition of fourformsof = Prohibits all forms of discrimination,
discrimination: including denial of reasonable
Forms of discrimination -direct discrimination accommodation and harassment (in
covered -indirect discrimination the context of employment)
- harassment Instructions to discriminate are only
-instructions to discriminate implicitly covered

EED implicitly covers:

- discrimination by association
(clarified by EC)J);

- persons with assumed disabilities

(recognised in Commission

document)

CRPD implicitly covers:

- discrimination by association

- persons with assumed disabilities
- persons with present, pastand
future disabilities

Personal scope

32 K. Liu and C. O'Cinneide, The ongoing evolution of the case-law of the Court of Justice of the European Union on
Directives 2000/43/ECand 2000/78/EC: a legal analysis of the situation in EU Member States, European Commission,
2019, pp. 7 and 44.

33 This chapter draws largely on an external Commission study: L. Waddington and A. Broderick, Combatting disability
discrimination and realising equality: A comparison of the UN Convention on the Rights of Persons with Disabilities and
EU equality and non-discrimination law, European Network of Legal Experts in Gender Equality and Non-Discrimination,
European Commission, 2018.

34 Article 216(2) TFEU.

35 The first instance where the ECJ adjudicated on the relationship between the EED and the CRPD was the ruling of
11 April 2013 in joined cases C-335/11 and C-337/11 HK Danmark. On the primacy of international law more generally,
see for instance F. Martines, 'Direct Effect of International Agreements of the European Union', European Journal of
Interational Law, Vol. 25(1),2014, pp. 129-147.
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Duty to provide reasonable

accommodation is an obligation.

Limitation: disproportionate
Reasonable accommodation burdenonthe employer.

Denial of reasonable accommodation
counts as discrimination.

Limitation: disproportionate or undue

burden
Assessment of undue burdenis

predominantly focused on cost
aspects.

Assessment of undue burden appears
to be broader, evenif costs play arole.

Allows for positive action measures; in
the employment context they are
considered mandatory

Allows for positive action
measures

Positive action

Broad recognition of multiple
discrimination (an open-ended list of

N o grounds) in the preambile.
Recognition of women as victims

Multiple discrimination of multiple forms of discrimination
(onlyinrecitals)

CRPD contains specific provisions
protecting women and children with
disabilities.

Promotes an overall gender
perspective

Article 33(2) provides foran
independent mechanismto promote,

Equality bodies Not provided for protect and monitor the
implementation of the CRPD
Data collection Not provided for Article 31 sets out detailed data

collection requirements

1.4.1. Definition of disability

The Employment Equality Directive does not attempt to define disability as a ground of
discrimination, despite 29 occurrences of the term 'disability'/'disabled’ throughout the text of the
directive.In a similar vein, the EED provides no definition of who precisely falls under the scope of
the protection afforded by the directive, leaving it for the Court tofill this lacuna.

A different path was chosen for the CRPD. Strictly speaking, the Convention does not contain a
definition of disability either, at least not in its Article 2 devoted to the definitions of terms. Instead,
both the preamble and Article 1 provide 'a sort of open-ended conceptualization of disability’,*
suggesting a fairly wide coverage. The preamble characterises disability as 'an evolving concept; it
evokes the social model of disability by explaining 'that disability results from the interaction
between persons with impairments and attitudinal and environmental barriers that hinders their
full and effective participation in society on an equal basis with others'. Article 1 (on the purpose of
the treaty) provides further clarification by setting out that persons with disabilities 'include those
who have long-term physical, mental, intellectual or sensoryimpairmentswhich in interaction with
various barriers may hinder their full and effective participation in society on an equal basis with
others'.

The ECJ drew closely on this wide conceptualisation, holding that disability is to be understood as a
'limitation which results in particular from long-term physical, mental or psychological impairments

36 5, Favalli and D. Ferri, 'Defining disability in the European Union non-discrimination legislation: Judicial activism and
legislative restraints', European Public Law,Vol.22(3),2016, p. 548.
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which in interaction with various barriers may hinder the full and effective participation of the
person concerned in professional life on an equal basis with other workers'. The Court applied this
reasoning for the first time in its ruling on HK Danmark (joined cases C-335/11 and C-337/11) and
has reiterated it in a growing number of cases.

Reportedly, the preparations of the CRPD were marked by controversy as to whether or not to
include a definition of the concept of disability in the convention text. Both approaches were found
to have their merits. Eventually, it was decided to refrain from a definition because of fears that a
definition — even a broad one - could lead to a too restrictive interpretation of the convention or
might be so vague that it could make it difficult for state parties to implementit.*’

1.4.2. Forms of discrimination covered

Article 2 EED outlaws four forms of discrimination: direct and indirect discrimination, harassment
andinstructionsto discriminate.

By comparison, the conceptualisation of disability in the CRPD is less enumerative. Instead, it
'includes allforms of discrimination, including denial of reasonable accommodation’,and subsumes
under discrimination on the basis of disability 'any distinction, exclusion or restriction on the basis
of disability' (Article 2(3) CRPD). Thus, while the wording 'allforms of discrimination' already covers
any kind of discrimination implicitly, only two forms of discrimination are explicitly mentioned: the
denial of reasonable accommodation in Article 2 CRPD (definitions), and, in addition, harassmentin
Article 27 CRPD (work and employment). Interestingly, with regard to protection fromharassment,
the CRPD Committee'sauthoritative guidance also makes reference tomodern types of harassment,
stressing that bullying'and its online form, cyberbullying and cyberhate, also constitute particularly
violentand harmfulformsof hate crimes'.®

The CRPD Committee pointsout that internationalhumanrights practice knows four main forms of
discrimination, namely direct andindirect discrimination, denial of reasonable accommodationand
harassment, and that these formsof discrimination can occur alone or simultaneously.** While the
concept of 'instruction to discriminate' is not mentionedanywhere in the CRPD or in the associated
authoritative general comments, it can be assumed that it is implicitly covered by the CRPD.
Academics have argued on this pointthat the EED goes beyond the requirements of the CRPD.*

1.4.3. Personal scope

Discrimination by association

Neither the EED nor the CRPD explicitly mention the concept of 'discrimination by association',
although both sources of law are to be read in such a way as to cover, beyond persons with
disabilities, also personswho are associated with them.

With regard to the EED, in 2008 in case C-303/06 Coleman the ECJ ruled that protection from
discrimination and harassment under the EED is not limited to people who themselves have a
disability, but applies also to employees who are associated with persons with a disability, such as
primary carers of a disabled child. The Court endorsed the in-depth reasoning of the Advocate

37 R. Cera, 'Article 2 - Definitions', V. Della Fina et al. (eds.), The United Nations Convention on the Rights of Persons with
Disabilities:a commentary, 2017, p. 109.

38 CRPD Committee, General Comment No 6, para. 18.
3% ibid.
40 Waddington and Broderick, Combatting disability discrimination, 2018, p. 66.
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General, whorecalled the purpose andintended effect of the directive, which is to combat all forms
of discriminationin employmentand occupation.* Subsequently, in case C-83/14 CHEZ, the Court
reaffirmed the prohibition of discrimination by association also on grounds of racial or ethnic
origin.*

In a similar vein, the CRPD Committee confirms that protection under the CRPD extends implicitly
alsoto 'those who are associated with a person with a disability',* citing the example of parents of
a child with disabilities. In this context, the CRPD Committee observes that national equality laws
and frameworks mostly lack a recognition of discrimination by association.*

Present, past, future and assumed disability

The CRPD Committee explains that discrimination on the grounds of disability can be against
persons 'who have a disability at present, who have had a disability in the past, who have a
disposition to a disability that lies in the future, [and] who are presumed to have a disability.*

The Employment Equality Directive is silent onthese aspects, norhasthe ECJ examined the question
to date. However, the European Commission stated in an implementation report of 2014 that it
considers the EED also prohibiting 'a situation where a person is directly discriminated against on
the basis of awrong perception or assumption of protected characteristics'.* Moreover, in a Belgian
court case from 2013 a worker was dismissed because his employer assumed a change in the
employee's commitment to work when the latter became father to a child with disabilities. In its
ruling, the court established'discrimination on the basis of supposition and bias'.*

1.4.4. Reasonable accommodation

Reasonable accommodation facilitates the
integration of people with disabilities into ~ Reasonable accommodation
the open labour market and is therefore a
key feature of both the EED and the CRPD.
As highlighted above, the CRPD states
black on white that denial of reasonable
accommodation accounts for
discrimination (Article 2). By comparison,
the EED establishes a duty of reasonable

Reasonable accommodation is any change to a job or
a work environment that is needed to enable a person
with a disability to apply, to perform and to advance
in job functions, or undertake training.

Reasonable accommodation isaimed at any employee
with a disability. The right to reasonable

T il < il accommodation extends to all work-related activities
accommodationin Article 5, butis silent on covered by EU law, from the job application process

whether an‘ infringement  of  the through to termination, and includes working
accommodation duty would be rated as  -gnditions and fringe benefits.

discrimination. However, in ECJ Case
C-270/16 Ruiz Conejero, Advocate General ~ European Commission, website.
Eleanor Sharpstonreasoned in 2017 that a
dismissalresulting froma failure to respect

4TECJ, Case C-303/06 Coleman isdescribed in Chapter 2.3.4.

42 Waddington and Broderick, Combatting disability discrimination, 2018, pp. 75-76.
43 CRPD Committee, General Comment No 6, paras. 17 and 20.

44 CRPD Committee, General Comment No 6, para. 18.

45 CRPD Committee, General Comment No 6, para. 20.

46 COM(2014) 2,p. 10.

47 Leuven Employment Tribunal (Arbeidsrechtbank), 10 December 2013, AR 12/1064/1.This case is briefly described in
Chapter 2.3.4.
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anaccommodationobligation'willamount tounlawful discriminationfor the purposes of Directive
2000/78'.%

Recital 16 EED recalls the importance of providing reasonable accommodation measures at the
workplace 'for combating discrimination on grounds of disability'. Article 5 defines the concept of
reasonable accommodation as appropriate measures taken by the employer, ‘where needed in a
particular case, to enable a person with a disability to have access to, participate in, or advance in
employment, or to undergotraining'.

The same EED provision allows also foran exemption, worded 'unlesssuch measures would impose
a disproportionate burden on the employer'. Anticipating that such exemption may give rise to
uncertainty, Article 5 offers some guidance, according to which a burden is not disproportionate
'when it is sufficiently remedied by measures existing within the framework of the disability policy
of the Member State concerned'. Recital 21 adds that to determine whether or not measures
constitute an undue burden, account should be taken 'of the financial and other costs entailed, the
scale and financial resources of the organisation or undertaking and the possibility of obtaining
public funding or any other assistance".

In comparison, reasonable accommodation is a central theme of the CRPD. Article 5(3) CRPD on
equality and non-discrimination stipulates that 'States Parties shall take all appropriate steps to
ensurethat reasonable accommodation is provided'. The provision of reasonable accommodation
is required in particularin the areas of employmentand education. Givenits preeminent role in work
and employment, Article 27(1) CRPDreiterates the accommodation obligationin the workplace.

The convention describes reasonable accommodation as 'necessary and appropriate modification
and adjustments notimposing a disproportionate or undue burden, where needed in a particular
case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others
of all human rights and fundamental freedoms'. (Article 2). The CRPD Committee provides some
guidance by drawing the boundaries of undue burdens at 'possible excessive or unjustifiable
burden on the accommodating party'. The determining factor of undue burdens 'requires an
assessment of the proportional relationship between the means employed andits aim, which is the
enjoyment of theright concerned'. The CRPD Committee includes the consideration of costaspects
in this assessment: 'Potential factors to be considered include financial costs, resources available
(including public subsidies), the size of the accommodating party (in its entirety), the effect of the
modification on the institution or the enterprise, third-party benefits, negative impacts on other
persons and reasonable health and safety requirements', however, placing the burden of proofon
the duty bearer (employer).*

It appears that when it comesto assessingdisproportionate burdensthe EED pays greaterattention
to the cost factor than intended by the CRPD, an approach followed by the ECJ in its reasoning in
HKDanmark. Academics have flagged up the EED approachand the Court's cost-focused reasoning
as an area wherethe EU s not fully in compliance with the CRPD.*°

1.4.5. Positive action

Positive action measures are allowed under the EED. To that end, Article 7(1) EED states that 'the
principle of equal treatment shall not prevent any Member State from maintaining or adopting
specific measures to prevent or compensate for disadvantages linked to any of the grounds'

48 Opinion of Advocate General Sharpston in Case C-270/16,para. 41.
42 CRPD Committee, General Comment No 6, paras. 25 and 26.
50 Waddington and Broderick, Combatting disability discrimination, 2018, p. 94.
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covered. Article 7(2) specifies that positive action measures targeted specifically at disabled persons
are permitted if they are aimed at 'protecting their health and safety at work' or 'promoting their
integration into the working environment'.

Thus, while the EED takes a permissive approach to positive action, it does not impose any
obligation on Member States to apply positive action measures. This interpretation was confirmed
by the ECJ in C-406/15Milkova, in which it held that Member States are not required, but have
discretion to maintain or adopt positive action measures.

By way of comparison, the CRPD provisions concerning positive action are understood as pladng
no concrete obligation on state parties to take positive action, although, in circumstances where
structural discrimination cannot be eliminated, positive action may be required.> The CRPD
contains two specific provisions mentioning positive action. A general provision in Article 5(4)
establishes that positive action is in principle permitted: 'Specific measures which are necessary to
accelerate or achieve de facto equality of persons with disabilities shall not be considered
discrimination underthe termsofthe presentConvention'.

The second mention of positive action, in the context of employment (Article 27), appears more
assertive. It sets out that'States Parties shall safeguard and promote the realization of the right to
work, including for those who acquire a disability during the course of employment, by taking
appropriate steps, including through legislation'. What follows, is an open-ended list ('inter alia") of
possible options for such steps, including positive action measures: 'Promote the employment of
persons with disabilities in the private sectorthrough appropriate policies and measures, which may
include affirmative action programmes, incentives and other measures'. At this point, the CRPD
Committee lists the following (non-exhaustive) examples of possible positive measures: outreach
and support programmes, allocation and/or reallocation of resources, targeted recruitment, hiring
and promotion, quota systems, advancement and empowerment measures, as well as respite care
and technological aids.>* The responsibility to take positive action measures where required under
the CRPD would in any casefallon the state parties.

1.4.6. Multiple discrimination

Multiple discrimination occurs at the intersection of different grounds of discrimination, meaning
when a person is subject to discrimination on more than one ground. The Employment Equality
Directive recognises the existence of multiple discrimination in its preamble (Recital 3), albeit only
with regard to gender ('women are often the victims of multiple discrimination'). The body of the
directive does not however return to this concept. It does not outlaw multiple discrimination
explicitly, nor does it explicitly promote specific positive measures for personsfacing discrimination
based on several grounds (e.g. a black woman with disabilities).

> Waddington and Broderick, Combatting disability discrimination, 2018, pp. 78-80.
52 CRPD Committee, General Comment No 6 on Equality and Non-Discrimination, CRPD/C/GC/6, 2018, para. 28.
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Article 6 CRPD - Women with disabilities

1. States Parties recognize that women and girls with disabilities are subject to multiple
discrimination, andin this regard shall take measures to ensure the full and equal enjoyment by them
of all human rights and fundamental freedoms.

2. States Parties shall takeall appropriate measures to ensure the full development, advancementand
empowerment of women, forthe purpose of guaranteeingthem the exerciseand enjoyment of the
human rights and fundamental freedoms set out in the present Convention.

Compared with the EED, the CRPD evidences much greaterawareness of multiple discrimination. In
the preamble, the convention expresses concerns 'about the difficult conditions faced by persons
with disabilities who are subject to multiple or aggravated forms of discrimination on the basis of
race, colour, sex, language, religion, political or other opinion, national, ethnic, indigenous or sodal
origin, property, birth, age or other status',and then goes on to single out two groups of persons
who are particularly affected by multiple discrimination, namely women and children. Each of the
two groups are protected in the text of the convention by a specific horizontal provision. For
women, this provision is Article 6 CRPD.

In the concluding observations, the CRPD Committee recommended that the EU ensure prohibition
of multiple and intersectional discrimination,>* thereby placing greatemphasis on women and girls
with disabilities. In concrete terms, it recommended to the EU three courses of action:

# tomainstreama disability perspective in its gender equality strategyand vice versa, a
gender perspective in its disability strategies;

> todevelop affirmative actions to advance the rights of women and girls with
disabilities; and

> toestablishamechanism to monitorprogressand fund datacollection and research
on women and girls with disabilities.

With specific regard to employment, the CRPD Committee expressed concerns about the high
unemployment rate for women with disabilities. These issues will presumably be addressed in the
forthcoming 2020-2030 EU disability strategy.

The European Parliament, highly aware of the compounding effect of the intersection of gender and
disability, has twice adopted resolutions specifically dedicated to the situation of women with
disabilities, most recently in 2018. The 2018 resolution was based on an oral question posed to the
Commission. In her reply in plenary, then-Commissioner Marianne Thyssen announced that the
evaluation of the 2010-2020 European disability strategy would cover, inter alia, 'the situation of
women and girls with disabilities and the challenges stemming from inter-sectional
discrimination'.>* An earlier topical resolution was endorsed in 2013,** based on a parliamentary
own-initiative report drawn up by the FEMM committee. In addition, Parliament has explored the

53 CRPD Committee, Concluding observations EU, 2015, paras. 19, 21 and 64.

>4 European Parliament resolution P8 TA(2018)0484 on the situation of women with disabilities. Debate in plenary on
29 November 2018, based on oral question O-000117/2018 tabled by the FEMM Committee.

%5 European Parliament resolution P7_TA(2013)0579 on women with disabilities.
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multiple and crosscutting dimension of discrimination against women with disabilities in an
external study**andinanumber of parliamentary questions.*”

1.4.7. Equality bodies

The Employment Equality Directive does not require Member States to establish an equality body
for the implementation and enforcement of the directive. This is in sharp contrast to other EU
equality directives relating to racialand gender discrimination. In practice however, most Member
States have an equality body that covers - inter alia — discrimination on grounds of disability, as is
analysedin greater depth in Chapter3.4.

By way of comparison, Article 33(2) CRPD states that State parties must have a framework, which
needs to include 'one or more independent mechanisms' to promote, protect and monitor the
implementation of the convention. It is generally understood that such mechanisms may involve
national equality bodies, ombudsmen, and national human rights institutions. There is no explicit
reference to equality bodies in the text of the convention, though, inits authoritativeguidance the
CRPD Committee evokes the role of 'national human rights institutions and other relevant
stakeholders, such as equality bodies'.*®

1.4.8. Data collection

The Employment Equality Directive does not provide for data collection. Conversely, Article 31 CRPD
contains quite detailed requirements for state parties regarding data collection and analysis. The
CRPD Committee observesthat data collection obligations should be understood in a broad sense
and cover 'statistics, narratives and other forms of data, such as indicators".*®

The purpose of data collection is twofold: data are necessary to monitor implementation of anti-
discrimination law and policies, and at the same time, they help to identify the barriers people with
disabilities face, which informs further policy actions for the effective implementation of the
convention. Therefore,the datacollected should provide information on all forms of discrimination.
Disability data should be disaggregated and comply with international standards and data
protection rules. The design, collection and analysis of data should be participatory, i.e. undertaken
in close and meaningful consultation with representative organisations of persons with
disabilities.®

1.5. The horizontal equal treatment directive in deadlock

1.5.1. Scope and sticking points

While the CRPD covers virtually every aspect of life, the scope of application of the Employment
Equality Directive is less comprehensive, since it is limited to employment, occupation and
vocational training. To expand the protection against discrimination on the grounds of disability,
age, religion/belief and sexual orientation beyond the narrow sphere of employment, the

%6 Discrimination and access to employment for female workers with disabilities, Policy Department, Directorate-Genera
for Internal Policies, European Parliament, 2017.

%’ Eg. E-005771/17,E-005617/16 and E-005404/16.
58 CRPD Committee, General Comment No 6, para 73.

%9 CRPD Committee, General Comment No 6, para. 71.
5% ibid.
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Commission put forwarda legislative proposalin 2008, generally referred toas the horizontal equal
treatment directive.®'

This proposal sought to widen the EED's scope of application by aligning it with that of the Radal
Equality Directive 2000/43/EC (RED),** thus covering also education, social protection, health care,
access to goods and services and housing. At the same time, the proposal also addressed some of
the existing inconsistencies between the EED and the CRPD (described in Chapter 1.4.). The
proposed horizontal directive hasits rootsin the European Council conclusions of December 2007,
which invited Member States to increase their efforts to prevent and combat discrimination inside
and outside the labour market.*

Unlike the EED and the RED, which were both swiftly adopted in 2000, the 2008 proposal for a
horizontal directive faced strong resistance in the Counciland continuesto do so.To date, well over
a dozen Council discussions on the file have taken place — most recently in 24 October 2019 - but
consent does not appear to be within reach. As a result, the proposal, requiring unanimity in
Council,* has remained blocked now for 12 years. Reportedly, suggestions of using the enhanced
cooperation procedure to advance the file were also 'overwhelmingly rejected' in the Council.®
Although some progress has been achieved over the years, the procedure is still pending.
Reservations brought forward by certain Member States touch mainly uponthe following issues:®

> subsidiarity and division of competences: some Member States deem their current
national anti-discriminationlegislation 'appropriate’ and do notsee a need for further
EU action; a highly controversialissue in this regard is the inclusion of social protection
and education in the directive;

> potentiallegal uncertainty regarding the obligations of some provisions in the
proposed text;

> andthe cost effect of the directive, with regard, in part, to reasonable
accommodation.

1.5.2. The position of Parliament and the Commission

Unlike Council, Parliament has been strongly supportive of the proposed horizontal directive.
However, Parliament's say in this dossier, which is subject to a special legislative procedure
(Article 19 TFEU), is limited to giving its consent. Parliament adopted its position on 2 April 2009,
suggesting a number of amendments relating to multiple discrimination, discrimination by
assumptionand sanctions.”’

6! Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective of
religion or belief, disability, age or sexual orientation, COM(2008) 426.

2 The RED and the EED are very similar in their approach, purpose and structure — and even in their wording. The most
obvious asymmetry between the two directivesliesin the material scope of their application.

63 European Council, Presidency conclusions of 14 December 2007, point 50.

4 The proposal was presentedin July 2008. Following the entryinto force of the Lisbon Treaty on 1 December 2009, the
proposal falls now under Article 19 TFEU and consequently, to be adopted it requires unanimity in Council and
Parliament's consent.

65 European Commission, More efficient decision-making in social policy: Identification of areas for an enhanced move to
qualified majority voting, COM(2019)186, p. 8.

66 Council of the European Union, Enhancing anti-discrimination in the European Union: steering note by the Finnish
Presidency, ST-12907-2019-INIT, October 2019; see also Council progress report on COM(2008)426, 14867/17,
November 2017.

57 European Parliament resolution P6_TA(2009)0211. For details, see OEIL procedure 2008/0140(APP).
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Countless parliamentary activities have since sought to break the deadlock in Council, such as
debates in committee and plenary,® calls on Council expressed in resolutions® and parliamentary
questions.” In this context, the complementary impact assessment Parliament undertookin 2014
'to facilitate agreement on the proposal'’' deserves special mention. It looked specifically into the
estimated costs for businesses and the public sector, including costs arising from mandatory
provision of reasonable accommodation.

The European Commission has'provided assistance to every Council Presidency since 2008 to fine-
tune the proposal and accommodate the concerns of Member States', but has recognised that
advancement of the directive is difficult, because the 'remaining barriers are neither technical nor
economic, but political'.”? Towards the end of the Juncker term, the Commission issued a
communication” that identified gaps in EU equality law and explored ways to facilitate decision-
making through the use of qualified majority voting andthe ordinary legislative procedure, through
application of the passerelle clauses set out in the Treaties.”

The Commission has repeatedly stated that it considers the horizontal equal treatment directive a
political priority. Under Commission Presidentvon der Leyen, equality remainshigh on the agenda,
as has been affirmed by the appointment of a first-ever 'Commissioner for equality' (Helena Dall)
and the commitment to strive for a 'Union for equality'. In the latter context, the Commission
envisages proposing new anti-discrimination legislation.” All this might help to revive the
horizontal equal treatmentdirective.Indeed, most recently, the file reappeared in the Commission's
2021 work programme, under 'priority pending proposals' (Annex Il).”

Calls to adopt the horizontal directive have also come from various other actors, in particular the
CRPD Committee,” the EESC” and non-governmental organisations (NGOs).” Moreover, the
Fundamental Rights Agency has stressed that non-adoption would leave the 'EU's non-
discrimination legal framework incomplete'.®

%8 The most recent topical plenary debate was held on 22 October 2019 (‘Taking forward the horizontal anti-discrimination
directive).

9 Most recentlyin Parliament resolutions P9_TA(2020)0156, point 64; P8 TA(2019)0111, point 37, and P8 _TA(2019)0032,
point 32.

70e.g.0-000071/2018,E-000601-16,E-002746/16,E-005779/16,E-001025/17.

7! Implementing the principle of equal treatment between persons: complementary impact assessment of the proposed
horizontal directive on equal treatment, EPRS and Policy Department for Internal Policies, European Parliament, 2014,
p. 3.

72 Commission answer SP(2018)292 to EP resolution P8_TA(2018)0056 on the situation of fundamental rightsin the EU in
2016.

73 COM(2019)186; see also Commission press release of 16 April 2019, Commission launches debate on more efficient
decision-making in EU social policy.

7% Article 48(7) TEU provides a general passerelle clause, and Article 153(2) TFEU, last subparagraph, contains a specific
passerelle clause for the area of social policy.

75 Ursula von der Leyen, A Union that strives for more: My agenda for Europe; political guidelinesfor the next European
Commission 2019-2024, pp. 11-12.

76 COM(2020) 690, Annex 1-4.
’7 CRPD Committee, Concluding observations EU, 2015, para. 19.
78 e.g. EESC Opinion, Shaping the EU agenda for disability rights 2020-2030,2019, point 4.1.2.

79 Joint NGO Statement on the 10th Anniversary of the Horizontal Directive: Ten years on and nothing to show for it,
July 2018.

80 FRA, Fundamental rightsreport 2020, p. 35.
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1.5.3. Inconsistencies between the EED and the CRPD addressed in the
proposal for a horizontal directive

It is important to mention that the 2008 proposal for a horizontal equal treatment directive
addressed some of the inconsistencies between the EED and the CRPD (discussed in Chapter 1.4)
Once adopted, the horizontal directive would be morein compliance with the CRPD thanthe (older)
EED. Concrete areas concerned are outlined belowand arealsoillustrated in a table.

While the proposal on the horizontal directive leaves disability undefined, it adds — under the
influence of the CRPD - the denial of reasonable accommodation as a fifth recognised form of
discrimination. In a later compromise version of the proposal (dating from 2018, and never adopted
to date), a sixth form of discrimination was inserted, namely 'direct discrimination and harassment
by association'.?' This later versionincludes anadditional provision regarding discrimination based
onassumptions about a person's belief, disability, age or sexual orientation.

With regard to whether burdens relating to the provision of reasonable accommodation are
disproportionate, the proposal makes reference to the principles established in both the EED and
the CRPD and provides further guidance in thepreamble and explanatory memorandum, specifying
that the situation of smalland mediumssized enterprises needs to be takeninto account.

Asinthe EED, multiple discrimination is addressed in a recital, but not in the body of the directive.
The explanatory memorandum to the 2008 proposal reports that the need to tackle multiple
discrimination was expressed in the stakeholder consultation, but that the Commission found this
would go beyond the scope of the directive, though leaving Member States the discretion to act
('nothing prevents Member States taking action in these areas’).

However, the compromise text from 2018 includes major amendments with regard to multiple
discrimination, arguing that 'multiple discrimination should be recognised in order to reflect the
complex reality of discrimination cases, as wellas to increase the protection of the victims thereof.
Consequently, multiple discrimination is added as a fifth ground of discrimination in Article 1
(‘combating discrimination on the grounds of religion or belief, disability, age, or sexual orientation,
oron multiple grounds').

Furthermore, the 2008 proposal places a requirement on Member States to designate an equality
body. The draft provision replicates the provisions of other equality directives (2000/43/EC,
2002/73/ECand 2004/113/EC), and thus sets out minimum competences.

Finally, with regard to data collection, the 2008 proposal does not addany requirements. However,
the 2018 compromise version inserts a provision on the mandatory collection of equality data:
'Member States shall promote the collection of data on equal treatment and discrimination. Data
shall be collected in accordance with national legislation and practice and in accordance with the
applicable Union law [..]' The preamble provides detailed guidance on data collection, citing
monitoring and evaluating the effectiveness of the measures as the main aim for data collection.
Data may include 'baseline data, such as demographic and socio-economic data, data on material
and experienced inequalities, datawhich allows for the assessment of current policies or data based
on humanrightsindicators'.

81 Version of 14 February 2018, Council document 6073/18.
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Table 2 - Differences betweenthe EED and the CRPD taken up in the horizontal directive

Definition of disability

Forms of discrimination
covered

Personal scope

Reasonable
accommodation

Positive action

Multiple discrimination

Equality bodies

Data collection

No definition provided

Four forms:

- directdiscrimination
-indirect discrimination

- harassment

-instructions to discriminate

EED implicitly covers:

- discrimination by association
(clarified by ECJ);

- persons with assumed disability
(recognised by the European
Commission)

Duty to provide reasonable
accommodation is an obligation

Positive action measures generally

permitted

Recognition of women as victims
of multiple discrimination (in
recitals)

No specific provision in EED

No specific provision in EED

Draft horizontal directive
COM(2008) 426

No changes

2008 proposal
Fifth form added: denial of reasonable

accommodation

2018 compromise version

Sixth form added: direct discrimination
and harassment by association

2018 compromise versionadds:

- discrimination by association

- discrimination based on assumption
and perceived discrimination

2008 proposal

Denial of reasonable accommodation
counts as discrimination

Assessment of undue burdens to follow
principles established in EED and CRPD

Some guidance provided on
disproportionality burden test

No changes

2008 proposal: no changes

2018 compromise versionadds multiple
discrimination as fifth ground of
discriminationin Article 1 (‘to reflect
complex reality of discrimination cases')

2008 proposal:
provision inserted in analogy to other EU

equality directives

2018 compromise version:
data collection requirements inserted for
equal treatmentand discrimination
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2. Implementation and application of the directive

Key findings

The transposition of the Employment Equality Directive proved challenging in the early years, with
infringement procedures opened against nearly all Member States; the latest case closed in 2015.
Six cases were referred to the European Court of Justice. All EU Member States have now successfully
transposed the provisions of the Employment Equality Directive into their national legislation.

The directive has never been evaluated by the European Commission. Reports on its application
were issued in 2008 and 2014, with a third one set to follow in 2021. Thanks to academic networks of
disability experts funded by the European Commission, certain aspects of the directive are well
researched. The European Parliament has examined the directive's application twice,in 2008 and in
2016 through dedicated reports. Parliament ensured scrutiny also by means of topically related
resolutions (notably on the CRPD and the European disability strategy) and numerous written and
oral questions (170 disability-related questions alone since 2016), directed predominantly to the
Commission. Moreover, evidence regarding the implementation and functioning of the EED and the
intertwined CRPD is available from disability organisations and other stakeholders.

ECJ case law has helped to interpret and clarify certain aspects in the scope and application of the
directive, mostly in response to requests for a preliminary ruling lodged by national courts.
Importantly, the ECJ has reaffirmed the CRPD's status in the legal order of the EU and contributed to
the definition of disability in light of the CRPD, thereby embracing a social approach to disability.
Moreover, the Court has further developed equality law by means of a purposeful interpretation of
specific concepts in the EED, such as discrimination by association (C-303/06 Coleman).

To date, 12 cases concerning the interpretation of the EED with regard to discrimination based on
disability have been brought before the Court of Justice (two of which are still pending). So far the
Court has dealt with direct and indirect discrimination, harassment, reasonable accommodation,
multiple discrimination and also recently with a positive action measure, while the interpretation of
instruction to discriminate and victimisation, for instance, have yet to be subject to court
proceedings.

Although remedies for discrimination in individual cases are available only under national law and
can be claimed only through national judicial procedures, the public may also turn to the European
Commission and the European Parliament if they suspect flaws in the application of EU law. A number
of the complaints lodged with the Commission and petitions submitted to the European Parliament
concern disability rights. Even if complaints and petitions reveal a breach of EU law in rare cases only,
they nonetheless provide a flavour of public perception regarding disability-based discrimination.

Finally, dedicated Eurobarometer surveys conducted at regular intervals monitor public attitude
over time with regard to certain aspects of EU equality law, including the disability-employment
nexus. These questions examine the perception of how widespread discrimination on the basis of
disability is both generally and specifically in recruitment practices; whether citizens are aware of
victims' rights; and whether people would feel at ease working with a person who has a disability.
Here, slightly encouraging trends can be observed over the years across all categories.
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2.1. The transposition of Directive 2000/78/EC

2.1.1. Introduction

Directive 2000/78/EC establishing a general framework for equal treatment in employment and
occupation entered into force on 2 December 2000. Member States had three years to transpose
the directive into nationallaw.® An extra time period of up to three years was granted for aligning
age and disability-related provisions, an option Denmark, France and the UK made use of with
regard to disability.® This extended transposition deadline ended on 2 December 2006.

When the Employment Equality Directive was adopted, Member States were already under an
obligation to transpose and implement the Racial Equality Directive (2000/43/EC), in force since
June 2000. Therefore, some Member States chose to adopt one equality act covering all grounds of
discrimination. Other Member States enacted different equality acts for different grounds of
discrimination, while in a few countries, provisions of the Employment Equality Directive are
scattered acrosslabourlaw, civillaw, administrative law and criminal law.®

Prior to 2000, the anti-discrimination legislation of most Member States was largely limited to
gender equality; only few countries already had legislation in place that also prohibited
discrimination on other grounds. The countries concerned needed to review and amend their
existing legislation in order to align it with the standardsrequired by the EED. With specific regard
to disability, it appears that prior to Directive 2000/78/EC, only three Member States had enacted
dedicated anti-discrimination legislation, namely the UK, Ireland and Sweden.®

As Directive 2000/78/EC lays down minimum requirements, the protectionafforded in national anti-
discrimination law can go beyond the scope of the EU directive,and does so in many jurisdictions.
In particular, protection against discrimination on the basis of age, disability, religion or belief and
sexual orientation is in many countries broader, extending beyond the field of employment.®

2.1.2. Infringement cases

All EU Member States have now successfully transposed the Employment Equality Directive into
their nationallegislation. Nevertheless, initially, Member States had difficulties with the timely and
correct transposition of the directive, as is evident from the high number of infringement
procedures the Commissionopened. These concernedvirtually all EU-25 Member States (hence not
Romania, Bulgaria and Croatia).*” The Commission database of infringement decisions documents

82 The transposition deadline of 2 December 2003 applied to the EU-15. With a view to enlargement, the EU-10 countries
had to transpose the directive by 1 May 2004; Bulgaria and Romania by 1 January 2007,and Croatia by 1 July 2013 (i.e.
their respective accession dates).

85 European Commission, Implementation of the age and disability discrimination provisions of Directive 2000/78/EC of
27 November 2000 establishing a general framework for equal treatmentin employment and occupation, SEC(2005
1176,p. 2.

84 A first overview of transposition measures was provided in SEC(2008)524.

85D. Ferri and A.Lawson, Reasonable accommodation for disabled people in employment: A legal analysis of the situation
in EU Member States, Iceland, Liechtenstein and Norway, European Network of Legal Experts in Gender Equality and
Non-Discrimination, European Commission, 2016, p. 37.

86 European Network of Legal Experts in Gender Equality and Non-Discrimination, A comparative analysis of non-
discrimination law in Europe 2019, European Commission, 2020, pp. 11 ff. Further grounds of discrimination protected
in national legislation include e.g. birth, nationality, language, pregnancy and political opinion.

87 Information extracted from the Commission's annual reports on monitoring the application of Community law
(including annexes) and the Commission database on infringement decisions. It is to be noted that some of the
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at least 32 infringement cases of non-compliance with Directive 2000/78/EC, initiated between 2003
and 2013. While most cases were resolved atan early stage of the infringement procedure, i.e. in the
pre-litigation phase, six were brought before the European Court of Justice. Referrals to the Court
concerned the following Member States:

> Germany and Luxembourg for failure to transpose the directive;®

> Austria for failure to transpose the disability-related provisions of the directive at
federallevel and for failure to transpose the entire directive at regional level;®

> Italyforfailure totranspose the provisionsregarding the duty of employers to provide
reasonable accommodationfor persons with disabilities concerning allaspects of
employment;*and

> Hungary for significantly lowering the mandatoryretirementage for judges,
prosecutorsand publicnotaries in a discriminatory manner.”!

In the five cases cited the Court ruled that Member States had breached EU law. Proceedings were
also opened against Finland,®* but withdrawn as soon as Finland notified its compliance. The last
EU-15 Member State to transpose the directive was Luxembourg, adoptingits national equality
legislation in December 2006.

Similarly, some Member States of the EU-10 enlargement round struggled somewhat with the
transposition of the directive. For instance, Slovenia had transposed the EU anti-discrimination
directives in 2004, with the adoption of the 'Implementing the Principle of Equal Treatment Act'. But
the European Commission found Slovenia's transposition inadequate, in part because of an
ineffective protection system, and consequently launched infringement proceedings. Eventually,
Slovenia replaced the faulty law with a new act (the 'Protection from Discrimination Act’), which
entered into forcein May 2016.%

The number of infringement procedures decreased substantially after 2010, as Member States
gradually brought their legislation in line with the directive. According to the European
Commission'sinfringement database, the most recent case to date was a procedure against Czechia
regarding non-conformity of transposition with regard to the protection of persons with disabilities
in employment; that case was closed in 2015. At present, there are no pending infringement
procedures concerning Directive 2000/78/EC, but this does not preclude future cases, as the
Commission is stillmonitoring the application of the directive in the Member States.

2.1.3. Issues encountered

Transposition issues encountered during theearly years ofimplementation were mainly due to 'the
novelty' of Directive 2000/78/ECand 'the complexity of transposing highly complex notions', as the

infringement procedures cited concern the entire directive, while others relate to specific aspects. The database does
not allow the results to be filtered for disability-related cases.

88 ECJ Case C-43/05 Commission v Germany, judgment issued on 23 February 2006 and C-70/05 Commission v Luxembourg,
judgment issued on 20 October 2005.

89 ECJ Case C-133/05 Commission v Austria, judgment issued on 23 February 2006.

90 ECJ Case C-312/11 Commission v Italy, judgment issued on 4 July 2013.Italy amended the act in question the same year.
91 ECJ Case C-286/12 Commission v Hungary, judgment issued on 6 November 2012.

92EC) Case C-99/05 Commission v Finland.

93 Case described in European equality law review, 2016/2, pp. 132-133:'Slovenia: new legislation transposing Directives
2000/78/EC and 2000/43/EC. It is fairly possible that, following Slovenia's ratification of the CRPD in 2008, the
incorporation of the convention into national legislation played also a role in the passing of new legislation; thisis not
further explored in the source cited.
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Commission put it.** They concerned all grounds of discrimination (age, disability, religion and
belief, and sexual orientation) as well as certain horizontal concepts such as direct/indirect
discrimination, harassment, victimisation, shifting the burden of proof, and sanctions.

With specific regard to discrimination on grounds of disability, in some Member States the scope of
protection was too narrow, granting protectiononly toemployees or people with severe disabilities,
while leaving out other groups such as civil servants and the self-employed. Furthermore, a few
Member States had difficulties transposing the concept of reasonable accommodation. In some
cases, the accommodation duty was entirely lacking in the transposed legislation, while in other
cases the concept was transposedin too restrictive a fashion, e.g. takinginto account only persons
with severe disabilities.” Problems in the application of the reasonable accommodation duty are
exploredin greater detailin Chapter 3.1.

Several infringement procedures concerned faulty definitions of disability in national law, a
definition that is not provided in the directive itself. Therefore, unsurprisingly, soon after the
directive's entryinto force, a national courtreferred the question of whetherthe protection afforded
under the directive extended to a person who was ill to the European Court of Justice for a
preliminary ruling. The Court's judgment in this case — C-13/05 Chacdén Navas - was the firstin a
series of rulings thatcontributed substantially tothe interpretation of certain provisions of Directive
2000/78/EC. An analysis of the evolving case law in the area of discrimination on grounds of
disability is presented in Chapter 2.3.

2.2. Reportson the application of the directive

2.2.1. Commission reports

Thereview clause embedded in the directive (Article 19 EED) required Member Statesto informthe
Commission by 2 December 2005 about the implementation and application of the directive.
Subsequent reports by national governments are due every five years. Based on Member States'
reporting, the Commission draws up periodic reportsto Parliamentand Council, thereby duly taking
into account the views of the social partners and relevant NGOs.* To date, the Commission has
issued two such reports, one in 2008 and a further one in 2014.%” A third report on the application
of the Employment Equality Directive is currentlyin preparation, setto be published in the first half
of 2021. External studies and reports aiming to inform this third Commission report are starting to
be published (e.g. by Eurofound).

The 2008 report

The focus of the fairly succinct 2008 report was on the transposition of the directive by the Member
States and the mainissues that had arisen in that process. This report stressed that because of the
minimum harmonisation nature of the EED and its material scope, limited to the fields of
employment and occupation, a number of Member States had exceeded the level of protection
required under the EED. Indeed, some countries had opted for a 'single equality approach’, and

94 SEC(2009) 1684/2,p.72.
9 See Commission press release MEMO/08/68 of 31 January 2008 relating to a number of infringement procedures and
COM(2008) 225 final/2, p. 8.

6 Council Directive 2000/78/EC, Article 19.

7 European Commission, The application of Directive 2000/78/EC of 27 November 2000 establishing a general framework
for equal treatment in employment and occupation, COM(2008) 225 final/2.
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aligned thelevel of protection under the EED with that of the Racial Equality Directive (2000/43/EQ),
thus going well beyond the requirements of the EED.

In a parallel move, some Member States extended the remit of the equality bodies they had
established in respect of the RED, tothe discriminationgroundssetout by the EED. The Commission
commented favourably on this, recognising the key role equality bodies played in the protection of
victims. A table annexed to the 2008 Commission report provideda snapshotof national legislation
transposing the directive. In its outlook, the Commission concluded that the major challenge was
not thetransposition, but rather the implementation and enforcement, conceding that 'legislation
alone is not enough to preventdiscrimination and to promote equality’.*® A core issue the report
addressed was the low awareness of anti-discriminationlaw in the early years. In this regard, a 2007
Eurobarometer survey revealed that only half of the respondents (51 %) knew that a national law
existed to prohibit disability-based discrimination in employment.®

The 2014 report

The Commission's second implementation report, ' published in January 2014, took a different
approach. It covered both anti-discrimination directives adopted in 2000 (the EED and the RED) in
one joint report. This was justified by the similarity of both directives regarding their regulatory
approach and scope, and also by the fact that most Member States had transposed both directives
into one single act. For the report, the Commission had complemented the information received
from governments by consulting national equality bodies, the EU Fundamental Rights Agency,
social partners and civil society organisations, as required by the directives.

Thereport identified a range of issues, including a lack of awareness of EU equality law and the rights
of individuals; a lack of equality data; a low level of reporting of discrimination cases; poor access to
effective and swift justice; and inadequate sanctions and remedies. With regard to the latter, the
Commission observed that 'national courts appear to have a tendency to apply the lower scale of
sanctions'. The Commission concluded 'that legislation is not enough to ensure full equality’,
therefore it must be combined with appropriate policy action.

Theannexto the report comprised three elements:

> qguidelines for victims of discrimination;

> asummaryofEC] caselaw, relating mainly to age discrimination;

#> and,directly linked to this,a comparative overview of national provisions prohibiting
discrimination on groundsofage.

Other means of Commission monitoring

The Commission has never yet carried out an in-depth evaluation to assess whether the EED has
attained its objectives andwhetherit has remained fit for purpose. However, it has set up structures
to monitor and analyse the applicationof equality rightsin the Member States closely,in particular
through expert groups (the high-level group on disability; and the high-level group on non-
discrimination, equalityand diversity, including its subgroup on equality data).

%8 COM(2008) 225/2,p.9.

99 Eurobarometer 263, Discrimination in the European Union, 2007, pp. 30-31.The question asked was: In your opinion, is
there in your country a law which prohibits discrimination based on disability when hiring new employees?

190 Eyropean Commission, Joint Report on the application of Council Directive 2000/43/EC of 29 June 2000 implementing
the principle of equal treatment between persons irrespective of racial or ethnic origin (‘Racial Equality Directive') and

of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation (Employment Equality Directive'), COM(2014) 2.
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In addition, the Commission securesindependentexpertise through expert networks, in particular
the ‘European Network of Legal Experts in the Non-discrimination Field’ and the ‘Academic Network
of European Disability Experts’ (ANED), which advise the Commission on all aspects of anti-
discrimination and disability law. The networks comprise country experts from across the EU (and
even beyond) as wellas renownedacademics, and produce, uponthe Commission's request,a wide
range of detailed studies, statistical data, reports and periodic law reviews, often from a comparative
perspective. The wealth of publications compensates somewhat for the fact that the Commission
has to date not undertakena fully-fledged evaluation of the EED. The present study draws partially
on these expert publications.™

2.2.2. Parliament's scrutiny of the application of the directive

CRPD network, disability intergroup and monitoring framework

The European Parliamenthas shown a high degree of engagement with regard to disability rights,
addressing virtually every aspect of it, including employment. At the political level, alongside the
competent standing committees, the advancement and mainstreaming of disability issues across
all policy areas is actively pursued by the CRPD network (set up in 2015) and the informal disability
intergroup (in existence since 1980).'>

In addition, the European Parliament is a member of the EU's independent CRPD monitoring
framework ' and assumes therefore a dedicated function in theimplementation of the CRPD. This
formalframework was set up under Article 33 of the Convention to promote, protect and monitor
the implementation of the convention for disability-related matters within EU competence,
encompassing EU equality legislation and policy on the one hand, and the EU's public
administration on the other. Three European Parliament committees with key competence for
disability issues are involved in the framework: the Committee on Employment and Social Affairs
(EMPL) in the lead, the Committee on Civil Liberties, Justice and Home Affairs (LIBE) as associated
committee, and PETlin view of its specific role in petitions.

European Parliament resolutions

In the course of the past twodecades, Parliamenthas drawn up numerousreports-both legislative
and own-initiative — relating to disability in the work context, and, in addition, endorsed several
topicalad-hocresolutionsto wind up plenary debates.' This long list of resolutionsis presented in
Annex4.Two of the aforementioned resolutions, adopted in 2008 and 2016 respectively, specifically
examined the progress achieved in theimplementation of the Employment Equality Directive and
therefore deserve closer attention.

The 2008 resolution

In the 2008 resolution,'® Parliament recognised employment as 'one of the basic requirements of
social inclusion' and highlighted in this context the 'unacceptably high' level of unemployment of
persons with disabilities. It expressed particular concern about the 'even higher' unemployment

191 These expert publications are available in full text in the EU's publications database https://op.europa.eu/.
192 Anglmayer, EU implementation of the CRPD, 2016, pp. 13-14.

193 The other members of the EU monitoring framework are the European Ombudsman, the EU Agency for Fundamental
Rights and the European Disability Forum (EDF), the latter representing civil society. The monitoring framework also
contributesto the review process with the CRPD Committee.

194 European Parliament, Rules of procedure, Rules 132 and 136.

195 European Parliament resolution P6_TA (2008)0212 on progress made in equal opportunities and non-discrimination
inthe EU (based on the report by Liz Lynne, ALDE, UK).
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among persons suffering from multiple discrimination, early evidence of sensibility towards the
issue of multiple discrimination. Furthermore, Parliamentcalled forimproved awareness regarding
therights of victims of discrimination and the need to ensure they have accessto remedies. Finally,
it invited the Commission and the Council to agree on a broad definition of disability to prevent
'some categories of disabled people' from being excluded from the legal protection of Directive
2000/78/EC.

The 2016 resolution

Parliament's 2016 resolution on the EED implementation report’® tooka fairly comprehensive
approach, calling for adequate support throughout all phases of employment: recruitment,
retention and career progression. Again, it emphasised that people with disabilities are often victims
of multiple and intersectional discrimination.

Moreover, it recalled the supremacy of the CRPD. In this context, it encouraged Member States to
overcome the medical definition of disability and instead interpret EU law in line with the CRPD,
thereby referring to the first ECJ rulings that examine the concepts of disability and reasonable
accommodation. The resolution noted that under the CRPD, denial of reasonable accommodation
amounts to disability-based discrimination. Moreover, it reminded Member States to make use of
the structural funds for workplace adjustments.

Reflecting on the direct relationship between employment and education, it called for improved
education and training of persons with disabilities, with a view to increasing their participation in
the open labour market and combating unemployment, poverty and social exclusion. The
resolution then advocated 'inclusive approaches to the labour market thatguarantee security and
rights for people with disabilities and for people suffering from serious, chronic or incurable
diseases'. In this context, it called on the Commission and the Member States 'to encourage smart
working models' thatwould enable telework for people with disabilities.

Furthermore, the resolution encouraged Member States to consider 'the benefits of introdudng
positive action measures' and to implementa framework concerning measures thatfacilitate access
to quality employment. It advocated fines for failure to comply with anti-discrimination legislation
and use of these fines to finance inclusion in the open labour market and related actions. Finally,
Parliament took the view that the use of socially responsible public procurement could foster the
integration of people with disabilities into the labour market.

Parliamentary questions

In the exercise of its Treaty-based scrutiny prerogatives, Parliament also has the possibility to put
written and oral questions to the Commission and the Council, and it has made ample use of this
scrutiny tool. MEPs frequently pose written questions to the Commission on behalf (or in the
interest) of their constituents.

In the time frame between January 2016 and July 2020, 170 questions have been identified in
Parliament's database that address disability rights in general or specific issues regarding
employment.'”’

19 European Parliament resolution P8 TA(2016)0360 on the application of Council Directive 2000/78/EC establishing a
general framework for equal treatment in employment and occupation (Employment Equality Directive'), based on the
report tabled by Renate Weber, ALDE, Romania.

197 A keyword search identified 47 relevant questions in 2016,51in2017,26in2018,21 in 2019 and 25 in the first half of
2020.
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In their parliamentary questions, MEPs stress that people with disabilities have 'inalienable rights to
full participation in society, equal treatment and a dignified existence' '®and urge the Commission
to take steps towards improving their levels of social inclusion. In this sense, the backbone for the
protection of diversely-abled people are the EED, the CRPD and the EU disability strategy. The CRPD
is the subject of numerous MEP questions, relating in particular to the convention's full
implementation at the level of the EU and Member States and the ratification of the Optional
Protocol. In a similar vein, MEPs have repeatedly asked the Commission about the 2010-2020
European disability strategy, addressing issues of implementation and compliance by Member
States and, since December2019, increasingly also about the future disability strategy (post 2020)."%
A leitmotiv in Parliament's questions is the request to mainstream disability policies across all
European policies.

Employment of persons with disabilities and safeguarding their rights in this respect has received
considerable attention, with 43 related questions posed in the reporting period. A good number of
questions broach the need to generally increase efforts to promote inclusion in the workforce, for
instance in relation to people with specific impairments (e.g. mental disabilities, dyslexia, chronic
illnesses and rare diseases, hearingimpairments, deafblind and autism). MEPs urge the Commission
to take action to increase and/or modify incentives for companies to hire people with disabilities
and to protect the jobs of those already in employment. MEPs also recognise the potential of
entrepreneurship and self-employment as a means for people with disabilities to become
economically independent, and thus ask the Commission to take action in promoting
entrepreneurial skills and to intervene to remove discriminationsin access to finance. Furthermore,
MEP questions have touched uponthe need toensure quality employment,also in connection with
the European Pillar of Social Rights and the topic of an EU-defined minimum wage.

In the context of the current pandemic, MEPs are pushing for Commission actionto protect the jobs
of people with disabilities, thus preventing the economic crisis from having 'a negative impact on
the employment situation of persons with disabilities''® and to put forward an updated EU
framework for teleworking, as this has potential for 'the integration of disabled persons in the job
market'.'"" Attention has also been paid to areas adjacent to employment, such as education,
accessibility and access to justice, social services, transportand digitalisation.

Of particular concern to MEPs is also the use of EU funds (the ESI funds). MEPs have called for
effective monitoring to prevent abuse, notably in the context of deinstitutionalisation. With regard
to EU funding, MEPs have proposed the creation of a dedicated 'European accessibility fund'.''
Finally, a further recurring issue, addressed in a dozen or so questions since 2016, is the lack of
progress in the extension of the disability framework beyond the work context by means of the
horizontal equal treatment directive, which 'would have plugged the gaps and harmonised
protection againstdiscriminationacross the EU".'"

198 E001731/16.

199 E-004530/2019,E-004530/2019, 0-000046/2019, E-000017/2020.
110 E-002774/2020.

"1 E-004125/2020,

112 E-001893/16 and E-001684/17.

130-000071/2018.
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2.2.3. Other topical reports

Fundamental Rights Agency

FRA's annual fundamental rights report systematically traces progress achieved in the
implementation of both the EED and the CRPD. Each annual edition includes dedicated chapters
assessing the most important developmentsat the EU and national level.

With regard to the EED, by way of example, the 2020 report'"“ features the effectiveness and
independence of equality bodies, the collection and use of equality data and the latest Special
Eurobarometersurvey on discrimination in the EU. Three FRA opinionsrecommend that

7 theEU disability strategy post-2020 should address all the recommendations the CRPD
Committee madeinits concluding observations;

= thedisbursementofthe ESIfunds should fully respectthe CRPD and the EU Charter of
Fundamental Rights, notably with regard to support independentliving; and

> theoptional protocolto the CRPD should be ratified by the EU and the sixMember
States that have notyet doneso.

European Economic and Social Committee

Over the years, the EESC has adopted a number of opinions relating to the disability-employment
nexus, both on its own initiative and upon request. The EESC, 'firmly convinced of the advantages
of funding employment rather than unemployment benefit, and of the value of encouraging
[persons with disabilities] to want to obtain employment, employers to recruit them, and self-
employment among [persons with disabilities]’,'> promotes employment of persons with
disabilities. Like Parliament, it places great emphasis on the role adequate education plays for the
inclusion of persons with disabilities in the labour market.

The EESC called for the investment of EU fundsin training, employmentand job mobility for persons
with disabilities, 'including support for social entrepreneurship and social economy enterprises,
promoting all types of inclusive employment in line with the Convention'."® It has repeatedly
stressed the supporting role of social partners and disability organisationsin ensuring the rights of
workers and employees with disabilities. Furthermore, the EESCis a proponentofa 'disability rights
guarantee' asatoolto help personswith disabilities enterthe labour market, to be modelled on the
EU Youth Guarantee-an idea the European Parliament echoed in its resolution of June 2020.™”

Moreover, against the background of a high inactivity rate of persons with disabilities and in
response to a Commission report,''® the EESC has drawn up an opinion on opportunities to get
economically inactive people into employment. This report identifies as one of the key challenges
the'need to facilitate, support and promote, with specificand effective measures, the integration of
people with disabilities who require more specificemployment plansand support schemes'.'"”

"4 FRA, Fundamental rightsreport 2020.

13 EESC opinion, People with disabilities: employment and accessibility by stages for people with disabilities in the EU,
Post-2010 Lisbon Strategy, 17 March 2010, S0C/363, (Rapporteur: Miguel Angel Cabra de Luna), points 4.18 and 4.19.

16 EESC opinion, Shaping the EU agenda for disability rights 2020-2030, 2019, point 4.4.3.2.ff.

"7 European Parliament resolution P9_TA(2020)0156 on the European disability strategy post 2020, 18 June 2020, point
29.

118 SWD(2017) 257.

119 EESC opinion, Employment opportunities for economically inactive people; (Rapporteur: José Custédio Leirido),
20 March 2019,50C/575, point 4.4.
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European Disability Forum (EDF)

In 2010, the EDF, the umbrella NGO representing national and European disability organisations,
examined the application of the Employment Equality Directive, thereby adding the perspective of
those most concerned, namely persons with disabilities and their representative organisations.'*
Thereport was based on a survey among member organisationsin the Member States.

One of the report's main concerns touched upon the narrow scope of the directive. It was argued
that discrimination in employment is typically intertwined with other areas - such as access to
education, transport, communication technologies and personal assistance —, however,those areas
are not afforded protection at EU level.

Disability organisationsfound majorshortcomings in awareness of disability rightsand noted a lack
of civil dialogue. The report was rather critical towards the provision of reasonable accommodation
in practice. Furthermore, it saw the effectiveness of protection undermined by the difficulties victims
of discrimination facein seeking redress, due to:

= financial, proceduraland informational barriers;
> inadequate proceduresfor victim support and representation; and
= fear ofvictimisation.

2.3. The case-law of the European Court of Justice

In response to requests for preliminary ruling lodged by national courts, the European Court of
Justice has helped to interpret and clarify the scope and application of the directive in the light of
the CRPD. In this way, as has beenargued in the academic literature, the Court has further developed
equality law through a 'purposive and expansive interpretation''”' of specific concepts in the
Employment Equality Directive. This chapter summarises the ECJ rulings relating to discrimination
on grounds of disability in the work environment, 10 in total. Two further cases are currently
pending before the Court (C-16/19and C-824/19).

> (C-13/05 Chacon Navas v Eurest Colectividades SA

Z> joined cases C-335/11 and C-337/11 HKDanmark (also known as Ring and Skouboe
Werge)

C363/12 Zv A Government department

C-303/06 Coleman v Attridge Law and Steve Law
C-354/13 Kaltoft (also known as FOA)

C-152/110dar v Baxter Deutschland

C312/17 Bediv Bundesrepublik Deutschland

C-406/15 Milkova

C-270/16 RuizConejero

C-397/18 DW v Nobel Plastiques Ibérica SA

C-824/19 TC, UB v Komisia za zashtita ot diskriminatsia, VA
C-16/19 VL v Szpital Kliniczny im. dra J. Babinskiego

e T i T T

120 Fyropean Disability Forum, Ten years on: practical impact of the Employment Equality Directive on persons with
disabilitiesin employment, 2010.

121 E, Howard, 'EU anti-discrimination law: Has the CJEU stopped moving forward?, International Journal of Discrimination
and the Law, Vol. 18(2-3),2018, p. 61.
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The Court has so far dealt with cases of direct and indirect discrimination, harassment, reasonable
accommodation, multiple discriminationand also, recently, with a positive action measure, whereas
the interpretation for instance of an instruction to discriminate or victimisation of persons with
disabilities has not yet been the subject of court proceedings.

2.3.1. C-13/05 Chacdn Navas: a first attempt to define disability

As stated above, Directive 2000/78/EC does not define the concept of 'disability’, but left it up to the
Court to adjudicate as to what constitutes a disability within the meaning of the directive. In its
ruling of 11 July 2006 on C-13/05 Chacén Navas, thus several years before the CRPD entered into
forcefor the EU, the ECJ provided a first definition of disability. The court gave a restrictive, medical
interpretation of disability, explicitly distinguishing disability from sickness and thus interpreting
the directive's scope of protection very narrowly. It argued that the 'concept of "disability" must be
understood as referring to a limitation which results in particular from physical, mental or
psychological impairments and which hinders the participation of the person concerned in
professional life’.

The plaintiff, an employee of a catering company who was dismissed by her employer following
longer periods of sickness, invokedthe disability provisions of Directive 2000/78/EC (as transposed
into Spanish law) to seek reinstatement. The ECJ reasoned that 'by using the concept of "disability"
in Article 1 of that directive, thelegislature deliberately chose a term which differs from "sickness".
The two concepts cannot therefore simply be treated as being the same." As sickness as such is not
covered by the directive, the Court rejected the applicability of the directive in this case.

The Court's narrow medical interpretation of disability in the judgment Chacén Navas was heavily
criticised by disability organisations and academics alike.”? Indeed, the ECJ had defined an
individual's impairment as the hindering factor for participation in professional life, rather than
understanding disability as the result of a hindering environment, asis commonlyaccepted by now.

2.3.2. HK Danmark: revisiting disability

A few years later, the ECJ revisited its interpretation of disability in the landmark ruling in HK
Danmark (joined cases C-335/11 Ring and C-337/11 Skouboe Werge).’?* This was the first time the
Courtinterpreted disability in light of the CRPD, following the EU's conclusion of the convention in
2010. Compared to Chacén Navas, the ECJ embraced a broader definition of disability, which
includes long-term work incapacity (one plaintiff suffered from constant lumbar pain, the otherfrom
whiplash injuries due to an accident). In its ruling, the Court defined disability as a long-time
'limitation which results in particular from physical, mental or psychological impairments which in
interaction with various barriers may hinder the full and effective participation of the person
concerned in professional life on an equal basis with other workers'. Thus, the Court interpreted
disability in a manner that may include long-term limitations caused by an iliness, irrespective of
whether they are curable or not.

Therulingin HK Danmark is remarkable for otherreasonstoo. First, the ECJ used the opportunity to
clarify the status of the CRPD, reasoningthatinternational agreements arean integral partof EU law
and as such binding. The Court affirmed the primacy ofinternational agreementsconcluded by the

122 @ g. European Disability Forum, EDF analysis of the first decision of the European Court of Justice on the disability
provisions of the Framework Employment Directive, Case C-13/05 Chacon Navas v Eurest Colectividades SA, 2006. For
the academic discussion, see e.g. L. Waddington, 'Saying all the right things and still gettingit wrong: the Court of
Justice's definition of disability and non-discrimination law', Maastricht Journal of European and Comparative Law,
Vol. 22(4),2015, pp. 576-591.

123 ECJ joined cases C-335/11 and C-337/11 HK Danmark (Ring and Skouboe Werge).
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EU over instruments of secondary law in accordance with Article 216(2) TFEU, holding that Directive
2000/78/EC 'must, as far as possible, be interpreted in a manner consistent' with the convention.

Second, the ECJ offered some guidance on the concept of reasonable accommodation in the light
of the convention. In this context, the Court noted that also organisational adjustments, such as a
reduction in working hours, would fall under reasonable accommodation. It made it clear that
accommodation measures are 'the consequence, not the constituent element, of the concept of
disability'. Third and finally, HK Danmark was the first case where the Court explored the concept of
indirect discrimination in the context of disability.

The ECJ's ruling in HKDanmark has been widely discussed in legalliterature. It is considered to be a
'particularly rich and important judgment for understanding how the Employment Equality
Directive addresses disability discrimination, and, more generally, the relevance of the CRPD for the
interpretation of EU lawin the context of disability'. '

Subsequently, the Danish court that had referred the case to the ECJ for preliminary ruling
concluded that, in the one case, the physical adaptation of the workplace (adjustable desk) and in
the second case, part-time employment corresponded toreasonable accommodation. In one of the
cases the ruling was later overturned by the Danish Supreme Court, acquitting the employer. The
Supreme Court held that the employer had not been informed about the disability (caused by an
illness), which would however be a precondition for the employer's duty to provide reasonable
accommodation.'®

2.3.3.C-363/12 Z v A Government department: medical limitations as
disability?

In case C-363/12 Z v A Government department the Court further explored the boundaries of
disability. Recalling HK Danmark, the ECJ held that a medical limitation may constitute a disability
within the meaning of Directive 2000/78/EC only if it hinders a person's 'full and effective
participation in professional life on an equal basis with other workers'.

Inthe case at stake, a woman witha medical condition preventing herfrombecoming pregnant had
a child from a surrogate mother. When the woman requested paid leave in analogy with maternity
or adoption leave, thiswas refusedon the grounds thatshe had neither been pregnant nor adopted
the child. She challenged the decision, claiming discrimination on basis of disability. The ECJ
concluded that the plaintiff's inability to give birth did not prevent her 'from having access to,
participating in or advancing in employment' and that, therefore, her medical limitation did not
constitute a disability within the meaning of Directive 2000/78/EC.

2.3.4. C-303/06 Coleman: coining the conceptofdiscrimination by association

Landmark Case C-303/06 Coleman established the concept of 'discrimination by association'in EU
equality law. The plaintiff, the mother and primary carer of a child with special needs, claimed to be
harassed at work due to her son's disability. Moreover, she felt less favourably treated than her
colleagues with regard to absences and flexibility in working hours. Despite the fact that it was not
the employee herself, but her son who had a disability, the Court ruled in favour of the mother. t
held that Directive 2000/78/EC was applicable in this case for protecting the mother against
discrimination encountered on the ground of her child's disability.

124 |, Waddington, 'HK Danmark (Ring and Skouboe Werge): Interpreting EU Equality Law in Light of the UN Convention on
the Rights of Persons with Disabilities', European Anti-Discrimination Law Review,Vol.17,2013,p.13.

125 A comparative analysis of non-discrimination law in Europe 2019, p. 29.
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In its line of argumentation, the Courtrecalled the directive's purpose, which is to combat all forms
of discrimination in employment and occupation. The Court observed that the principles of equal
treatment andnon-discrimination within the meaningof Directive 2000/78/EC may be extended to
associated persons(e.g.a primary carer). It argued thatlimiting the directive'sapplication to people
who are themselves disabled would 'deprive that directive of an important element of its
effectiveness and to reduce the protection which it isintended to guarantee'.

In his opinion, Advocate General Miguel Poiares Maduro reasoned that the concept of
discrimination by association is not restricted to disability, but applicable to all grounds of
discrimination covered by the directive. The ECJ ruling in Coleman is generally deemed ground-
breaking.Inacademicliterature it has evenbeen referred toas 'one of the most importantdecisions
in European Community equality law'.'?

The Coleman ruling of 2008 had a direct influence on jurisprudence in the Member States. For
example, a Flemish court case from 2013'¥ dealt with anemployee who was dismissed straight after
he had informed his employer that his newborn child had a severe disability. With reference to the
ECJ ruling in Coleman, the local court found the employer guilty of direct discrimination by
association on the grounds of disability. This case is particularly interesting, because the
discrimination was based on assumptions rather than facts: the dismissal was made under the
assumptionthat the disabled child would negatively impact on the employee's dedicationto work
and would make him proneto absence. In its judgment, the court emphasised that the 'parents of
children requiring specific care could not be discriminated on the basis of suppositionand bias'.'*

2.3.5. C-354/13 Kaltoft: obesity as disability?

The ECJ Case C-354/13 Kaltoft related to a Danish childminder whowas severely obese. He was made
redundant, although the employer denied that the dismissal was related to the childminder's
obesity. The national court sought to explore whether EU law prohibits discrimination on basis of
obesity and whether obesity discriminationfalls within the scope of disability discrimination under
Directive 2000/78/EC.

The ECJ observed thatno general prohibition of obesity discrimination can be derived from EU law.
Building onits judgment Chacén Navas it stated that the discrimination grounds set outin Article 1
of Directive 2000/78/EC are exhaustive, since based on Article 19 TFEU as enabling provision, and
can therefore not be expanded to other grounds. Nonetheless, the Court concluded, that even if
obesity as such does not constitute a disability, Directive 2000/78/EC must be interpreted as
meaning a worker's obesity might constitute a disability if it results in a limitation that meets the
definition laid out in HK Danmark, i.e. if it hinders the person's full and effective participation in
personaland professional life on an equal basis with other workers.

The opinion of Advocate General Niilo Jdaskinen on the case at hand is particularly interesting as it
explores the interplay between the EU Treaties and the EU Charter of Fundamental Rights
(paragraphs 16-21). The Advocate General recalls disability being addressed in Articles 10 and 19

126 T, Connor, 'Case C-303/06 Coleman v Attridge Law and Steve Law Judgment of the ECJ 17 July 2008: Discrimination by
Association: A Step in the Right Direction', Journal of Social Welfare and Family Law, Vol. 32(1),2010, p. 59.

127 Leuven Employment Tribunal (Arbeidsrechtbank), 10 December 2013, AR 12/1064/1.For a summary of the case, see
'First conviction for discrimination by association in Belgium', European Anti-Discrimination Law Review, Issue 18,2014,
p. 49.

128 E Bribosia and I.Rorive, Report on measures to combat discrimination; Directives 2000/43/EC and 2000/78/EG; country
report 2014, Belgium, European Network of Legal Experts in the Non-discrimination Field, 2014, pp. 35-36.
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TFEU as well asin the Charter of Fundamental Rights (Articles 21 and 26). However, while the TFEU
provides for an exhaustive listof discrimination grounds — namely sex, racial or ethnic origin, religion
or belief, disability, age or sexual orientation —, the wording of Article 21 of the Charter is open-
ended (‘'discrimination based on any grounds suchas..."). It might therefore theoretically allow for
expansion, to cover for instance obesity. However, any such expansion is precluded in EU law by
Article 6(1) TEU, which stipulates that recourse to the Charter must not extend in any way EU
competences. In this regard, the Advocate Generalargued, the Treaty provision sets out 'an outer-
boundary of EU fundamental rights law".'*

2.3.6. C-152/11 Odar: examining multiple and indirect discrimination

Landmark case C-152/11 Odar relates to multiple discrimination, namely age and disability. The
claimant, a severely disabled employee in a management position, was put on his company's
redundancy scheme, which was part of a collective agreement. The calculation method of the
redundancy compensation was based on age, the length of service and the gross monthly salary;
furthermore, it set outa decrease in compensation for workers close to retirement age. It appears
from the case that under German national law, a lower retirement age applies to people with
disabilities (60 instead of 65). For the calculation of Mr Odar's compensation entitlements, the
company took the disability-related retirementage into account, with the effect that the amount of
the compensation payment was substantially lower than it would have been under the standard
compensation formula. Mr Odar brought an action against his employer to challenge the
calculation, thereby claimingdirect discrimination ongrounds of age andindirect discrimination on
grounds of disability.

In its judgment, the ECJ saw no unlawful age discrimination. Conversely, with regard to the alleged
discrimination on grounds of disability, the Court argued that the calculation method had an
'excessive adverse effect on the legitimate interests of severely disabled workers' if it resultedin a
compensation thatis lower than the amount thatwould have been paid to a non-disabled worker.
Therefore, the Court concluded that the different treatment applied in the calculation method of
the occupational social security scheme indeed constituted an indirect discrimination. Such
discrimination is incompatible with the purpose of Directive 2000/78/EC.

Noteworthy in this caseis the Court'sgeneral reasoning: it acknowledged the higherrisks of people
with severe disabilities 'who generally face greater difficulties in finding new employment, as well
as the fact that those risks tend to become exacerbated as they approach retirement age. Severely
disabled people have specific needs stemming both from the protection their condition requires
andfrom the need to anticipate possible worsening of their condition."*°

2.3.7. C-312/17 Bedi: another case of indirect discrimination

Like Odar, Court case C-312/17 Bedi also relates to indirect discrimination in the area of social
security. The claimant had lost his job and received a 'bridging allowance', which was meant to
secure his subsistence until retirement. However, as Mr Bedi was recognised as having a severe
disability, he qualified for an early retirement pension on grounds of his disability. His entitlement
to the bridging allowance ended when the early retirement pension for persons with disabilities
became applicable, with the effect that Mr Bedi's monthly incomedecreased considerably, because
the pension was lower than the allowance.

129 Opinion of Advocate General Jaaskinen in ECJ) Case C-354/13, para. 19.
130 This argument was taken up inthe ECJ's press release on the case in point, dated 6 December 2012.
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Mr Bedi argued that notgranting him continued pay of the bridging assistance would put him on a
disadvantage compared with non-disabled workers and discriminate him on grounds of disability,
as non-disabled workers could benefitmuch longerfromthe higher allowance. The Courtreasoned
that no direct discrimination had occurred, since any worker taking early retirement — whether
disabled or not - would lose the entitlement to the bridging allowance. However, recalling its
judgment in Odar, the Court concluded that also Bedi amounted to indirect discrimination, as the
different treatmentbetween personswith disabilities and those withoutled to an'excessive adverse
effect on the legitimate interests of severely disabled workers'. It concluded that the different
treatment of personswith a disability 'cannotbe justified' under Directive 2000/78/EC.

2.3.8. C-406/15 Petya Milkova: exploring the protection of civil servants
against discrimination

Case C-406/15 Milkova explored the question of whether a specific protective provision that is
granted to employees with disabilities under national law applies also to civil servants with
disabilities, even if the national legal framework applicable to civil servants does not contain any
similar provision.

The claimant was a Bulgarian civil servant with an intellectual disability who was made redundant
by her employer, a government agency. She appealed against the dismissal, claiming that despite
the difference in contract status she should have been granted the same protection an employee
with a disability would have enjoyed. The national court asked the European Court of Justice to
adjudicate on whether the CRPD, the EU Charter of Fundamental Rights and Directive 2000/78/EC
should be interpreted as allowing a difference in treatment between civil servants with disabilities
and employees with disabilities.

The ECJ noted that the protection afforded to employees with disabilities constituted a positive
action measure, permitted under the Employment Equality Directive. However, as the Court went
on, any positive action measures under national law are subject to compliance with the general
principles of EU law, including the principle of equal treatment.The ECJ left it for the national court
to determine whetherthis infringed the principle of equal treatmentundernational law. Eventually,
thereferring national court ruled in favourof the claimant.™’

2.3.9. C-270/16 Ruiz Conejero: absenteeism versus protection of persons with

disabilities
A provision in the Spanish labourlaw allows employees to be dismissed afteraccumulated sickness
absences. This provision, aimed at combating absenteeism, which is reportedly a major cause for
concern in Spain, is phrased neutrally in the sense that it applies to all workers, with or without
disabilities. When the plaintiff, who had an officially recognised disability, was dismissed following
intermittent periods of sick leave, he challenged the decision, arguing that his absences were
directly linked to his disability and that his dismissal constituted discrimination based on disability.
It should be noted that the employer was notawareof the disability at the moment of the dismissal.
The Spanish court referred the case to the ECJ for preliminary ruling, asking whether the provision
in the Spanish law was in conformity with Directive 2000/78/EC.

The Court held that combating absenteeism at work may in principle be regarded as a legitimate
aim, instancing also the direct and indirect costs absenteeism entails for companies. However, it
argued that it was for the referring court to assess the appropriateness of the measures

131 European Equality Law Review, Vol. 1,2018, pp. 67-68.
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implemented and to ascertain that these did not go beyond what was necessary to attain the aim
pursued.

The Court found that the provision in question was liable to 'place workers with a disability at a
disadvantage and so to bring about a difference of treatment indirectly based on disability' within
the meaning of Directive 2000/78/C', arguing that workers with a disability have the additional risk
of being absent by reason of anillness connected with the disability. In this respect, the ECJ cited its
earlier HK Danmark ruling.

The Court held thatthedirective must be interpreted as 'precluding national legislation under which
an employer may dismiss a worker on the grounds of his intermittent absences from work, even if
justified, in a situation where those absences are the consequence of sickness attributable to a
disability'. The referring Spanish court subsequently ruled that the challenged dismissal of Mr Ruiz
Conejerowas nulland void, on the basis that it constituted indirect disability discrimination.

2.3.10. C-397/18 DW v Nobel Plastiques Ibérica: occupational illness and
disability

In this case, the European Court of Justice further explored theboundaries of disability by examining
whether an occupationalillness constitutesa disability. A Spanish labour court hadasked the ECJ to
clarify whether a worker who is categorised under national law as being particularly susceptible to
occupational risks (due to a recognised occupational disease) falls under the concept of disability
within the meaning of Directive 2000/78/EC, and if so, whether a dismissal on grounds of 'objective
reasons'amountsto direct or indirect discriminationagainst a personwith a disability.

The proceedings were about a plastic pipes manufacturing company that laid off 10 workers on
seemingly neutral criteria (low productivity rate, poor multiskilling, and high absenteeism). One of
the workers concerned suffered from a recognised occupational illness (epicondylitis) and
challenged her dismissalon that groundbefore court, claiming discrimination based on disability.

To clarify the first question for preliminary ruling, the Court reasoned that it 'does not appear that
Directive 2000/78 is intended to cover only disabilities that are congenital or result from accidents,
to the exclusion of those caused by illness' and that 'it would run counter to the very aim of the
directive[...]to defineits scope by reference to the origin of the disability'. Therefore, the Court held
that occupationalillness can indeed be qualified as a disability if it meets the conditions of the
disability definition it established in case HK Danmark. In the case at hand, the ECJ left it for the
national court to determine whetherthe complainant satisfied these conditions.

Regarding the other question, whether dismissal for 'objective reasons' constitutes indirect
discrimination on grounds of disability, the Court made the fact of discrimination dependent on
whether the employerhad beforehand fulfilled his reasonable accommodationduty. Again, the ECJ
left it for the national court to determine whether this had been the case, i.e. whether the
adjustments made (namely assigning the worker to tasks that were less hazardous to her health)
would qualify as reasonable accommodation.The Court recalled in this context Recital 17 EED,
pursuant to which the directive does not require employment of personswho are 'not competent,
capable and available to perform the essential functions of the post concerned’, without prejudice
to the obligation to provide reasonable accommodation.

2.3.11. Pending ECJ cases

From the Curia website it appears that two further preliminary reference procedures pertaining to
disability discrimination in the workplace are currently pending before the Courtof Justice.
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Case C-824/19 TC, UB v Komisia za zashtita ot diskriminatsia was referred to the ECJ in
December 2019 by a Bulgarian court. It seeks clarification on whether it is permissible under the
CRPD and Directive 2000/78/EC for a permanently blind person to work as a court assessor and
participate in criminal proceedings. Furthermore, it asks whether the disability in this specific case
would justify 'a difference of treatment'that does not constitute discrimination.

And finally,in Case C-16/19 VL theECJis asked toclarify whetheran employer's practice of granting
an allowance to those employees with disabilities who provided a disability certificate by a certain
date while refusing the same allowance to other employees who had already submitted their
disability certificates in the past represents a discrimination under Directive 2000/78/EC. Advocate
General Giovanni Pitruzzella observed that the 'differing treatment of situations within a group
defined by a protected characteristic (disability) may constitute a breach of the principle of equal
treatment,namely indirect discrimination’.

2.4. Public perception

Remedies for discrimination in individual cases are only available under national law. Therefore,
individual cases of discrimination are mostly dealt with at national level, involving ombudsmen,
trade unions, equality bodies and national courts, or problem-solving platforms (e.g. SOLVIT).
Notwithstanding, citizens mayalso turn to the European Parliament and the European Commission
if they suspect EU law to have been violated by national authorities. Under certain circumstances,
this can trigger aninfringement procedure. In the event of (perceived) maladministration by an EU
institution, EU body or agency, citizens may lodge a complaint with the European Ombudsman.'*
Complaints and petitions give a flavour of public perception regarding disability-based
discrimination. The chapter is rounded up by results of Eurobarometer surveys specifically
dedicated to discrimination, which providefurtherinsights into the perception of citizens.

2.4.1. Petitions lodged with the European Parliament

The European Parliament's Petitions Committee plays a double role in the protection of disability
rights. First, EU citizens and residents may petition the European Parliament on any matter falling
within (exclusive or shared) EU competence, provided theyare directly affected.’* This mayinclude
matters relating to disability issues. And second, PETI has a special protective role with regard to
disability, pertaining to its function in the monitoring framework for the implementation of the
CRPD at the EU level.** Parliament's protection role referstoviolations of CRPD rightsin the Member
States, insofar as they implement EU law."*> Possible implications for PETlin the event of the EU's
conclusion of the CRPD Optional Protocol have already been discussed in Chapter 1.3.3.

132 This study does not cover the EU institutions. For complaints before the Ombudsman see: S. Kotanidis, The European
Ombudsman: Reflections on the role and its potential, EPRS, European Parliament, 2018; specifically on disability-
related complaints before the Ombudsman see:|. Anglmayer, The obligations of the EU public administration under
the UN Convention on the Rights of Persons with Disabilities: European implementation assessment, EPRS, European
Parliament, 2016.

133 petitionsto the European Parliament are governed by Article 227 TFEU and Rules 226-230 of Parliament's Rules of
Procedure (version February 2020).

134 Anglmayer, EU implementation of the CRPD, 2016, pp. 11-15.

135 Priestley, The protection role, update 2016, p. 23.
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PETI receives on average between 1200 and 1600 petitions a year,*® of which roughly two thirds
are deemed admissible. Although petitions relating to disability issues form only a tiny fraction of
the annual total, they have a 'high significance for Parliament's responsibility to promote, monitor
and protect disability rightsand equality' underboth EU and international law.'*’

Typically, they are submitted by personswith disabilities themselves or,on their behalf, by disability
organisations. The table below indicates how many petitions relating to disability issues PETI has
dealt with in recent years. The figures are purely indicative, since PETI's classification is not fully
coherent with the CRPD, as was rightly observed in an externally commissionedanalysis. '

Table 3 - Number of disability-related petitions (2013-2020)

Year Petitions received Pet|t|on§dgclared
admissible

2020* 12 12
2019 12 10
2018 23 15
2017 13 1
2016 37 23
2015 28 19
2014 37 24
2013 45 32

* until 31 October 2020.
Source: PETland Priestley (2018).

Employment is a constant feature within disability-related petitions, alongside accessibility, sodal
protection and adequate standard of living, inclusive education, and independent living. A recent
analysis suggests that outof 137 petitions Parliament received between 2013 and 2018 relating to
alleged discrimination on grounds of disabilities, 20 addressedwork and employment in the sense
of Article 27 CRPD. '

By way of example, recent cases have concerned:

Z nationalquotasto promote employment of personswith disabilities (petition
1127/2018);

= discrimination against personswith disabilities working in the public sector (petition
1190/2017);

> there-integrationinto thelabour marketof persons suffering froma mentalillness
(petition 1038/2016); and

136 Precise annual data are provided in the explanatory statement of PETI's draft report on the deliberations of the
Committee on Petitionsduring 2019,2020/2044(INI). (Rapporteur: Kosma Ztotowski, ECR, Poland).

137 M. Priestley, 2018 Update of the Study on the protection role of the Committee on Petitionsin the context of the
implementation of the UN Convention on the Rights of Persons with Disabilities. Policy Department, Directorate-
General for Internal Policies, European Parliament, 2018, p. 9.

138 priestley, The protection role, update 2018, pp. 2-3.
139 priestley, The protectionrole, update 2018, p. 5.

39


https://www.europarl.europa.eu/doceo/document/PETI-PR-646916_EN.pdf
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/PETI/DV/2018/10-08/32-Disabilities_BRI2018608830_EN.pdf

EPRS | European Parliamentary Research Service

= thedifficulties faced by people with disabilities in finding employment (petitions
0103/2016 and 1303/2015).

In the process of examining petitions, PETI typically involves other Parliament committees and/or
consults with the European Commission. PETI may ask the Commission to instigate an enquiry,
which could, in principle, result in an infringement procedure againsta Member State.

2.4.2. Complaints brought before the European Commission

In addition to petitioning the European Parliament, citizens can also turn to the European
Commission to signal issues in the application of EU law. In fact, the Commission receives several
hundred complaintsa year from the public, submitted by individual citizens, businessesand NGOs.
In addition, also other EU institutions or bodies can forward complaints to the Commission,
including the European Ombudsman andthe European Parliament.

Therole of the Commission is not to directlyintervene in individual discrimination cases, but rather
to scan complaintssystematically for hints regarding incorrect transposition orapplication of EU law
by Member States (by national, regional or local authorities). If the Commission establishes non-
compliance with EU law, a citizen's complaint may lead to infringement proceedings.

Interestingly, a relatively high number of complaints relate to disability issues. According to
Commission data, of the 612 complaints it received in 2015, 53 (hence nearly 9 %) concerned
'disability and equal treatment in employment and occupation'.’* Data for 2019 suggest that 58
(out of 390, thus 15 % of) complaints related to 'disability and inclusion'.'*' Evenif in practice only
few cases entail formal proceedings,the high number of complaintcases suggests that people feel
equaltreatmentis being denied them.

2.4.3. Eurobarometer surveys

Public perception is also capturedin Eurobarometersurveys. Since 2003, the periodically conducted
'Discrimination in Europe' survey has been seekingto track people's perception of discrimination on
all grounds coveredby the EU's equality framework, includingdisability. The survey wasinitially part
of an EU anti-discriminationaction programmethatalso comprised non-legislative measures, as the
Commission was well aware that 'laws themselves are not enough' to stamp out unfair treatment,
but there must also be a changein people's attitudes and behaviour.

Recurring questions show how public opinion evolves over time. This subchapter draws on
Eurobarometerdata from the years 2007 to 2019. In particular, it looks at the general perception
of discrimination and awareness of rights and, more specifically, into discrimination at the
workplace. Across all questions,a slightly encouragingtrend can be noted.

140 SWD(2016) 230, Monitoring the application of EU law, 2015 annual report, annex, part 1: policy areas, p. 25.

41 Monitoring the application of EU law, 2019 annual report, annex, part 2: policy areas, p. 12.

42 Eurobarometer 57, Discrimination in Europe, 2003. Cited from the foreword by Anna Diamantopoulou, then-
Commissioner for Employment and Social Affairs.

143 Eurobarometer references 263 (2007),317 (2009),393 (2012),437 (2015) and 493 (2019).
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Perceived spread of disability-based discrimination

In 2019, 44 % of respondents thoughtdiscrimination onthe basis of disability was widespread, while
51 % perceived it as rare. The perception that disability-based discrimination was widespread had
declined slightly over theyears, from 53 %in 2007 to 44 % in 2019.

(Question:In your opinion, is discrimination on the basis of disability widespread?)

Figure 2 — Spread of disability-based discrimination (2007-2019)
Is disability-based discrimination widespread?

W widespread Mrare M non-existent M don't know

2019
2015
2012
2009
2007 53 42 3
0% 20% 0% 60% 80% 100%

Data source: Eurobarometer.

Awareness of rights

According to Eurobarometer people are increasingly aware of the rights of victims of discrimination.
In 2015, 45 % of respondents indicated they would know their rights if they became a victim of
discrimination or harassment, by comparison, in 2007 just one third (32%) said so. However, despite
this positive trend, the share of people who did not know their rights still formed the majority (47 %),
asillustratedin the graph below.

(Question: Would youknow your rights if you were the victim of discrimination/harassment?)

144 This question was not included in the 2019 survey.
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Figure 3 - Awareness of rights of victims of discrimination (2007-2015)
Are you aware of the rights of victims of
discrimination?
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Data source: Eurobarometer.

Discrimination in recruitment

Another question looked into the perceived existence of discrimination in recruitment. In 2019, 41 %
of respondents believed that a candidate's disability constituted a disadvantage for being hired.
Over theyears, a slight downwards trend can be observed, from 49 % in 2007 to 41 % in 2019.

(Question: When a company wants to hire someone and has the choice between two candidates
with equal skills and qualifications, would, in your opinion, disability put one candidate at a
disadvantage?)

Figure 4 - Disability as a perceiveddisadvantage in recruitment (2007-2019)

Yes, disability means a disadvantage for
recruitment

60

50

Data source: Eurobarometer.

Working with a person with disabilities

Despite the fact that disability continues to be perceived as posing a disadvantage in recruitment
situations, an overwhelming majority of respondents (84 %) said they would feel perfectly at ease
working with someone who had a disability.In 2015, only 77 % said so. Just 11 % expressed some
discomfort (of whom 4 % strong discomfort) in 2019, compared to 9% in 2015.
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Figure 5 - Feelingat ease working with a personwho has a disability (2015-2019)

How comfortable would you feel about working
with someone who has a disability?

2015

0% 20% 40% 60% 80% 100%

mcomfortable  Buncomfortable  Windifferent or don't know

Data source: Eurobarometer.
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3. Particular challenges in the application of the directive in
light of the CRPD

Key findings

After initial difficulties, all EU Member States have now transposed the duty of reasonable
accommodation into national law, a concept enshrined in both the EED and the CRPD. However,
national law and practice vary greatly, not least with regard to the personal scope (e.g. self-employed,
unpaid workers). It appears that there is still a lack of understanding of the accommodation concept
of among employers, paired with insufficient funding for workplace adaptations (or a lack of
awareness of funding options). Stakeholders consider the undue burdens clause an issue of concern
and advocate EU-level guidance to ensure a more uniform interpretation. Overall, the impact of
reasonable accommodation measures seemsto be under-researched, not least due to a lack of data
on national accommodation practices (including litigation and remedies).

Positive action measures are permitted under the EED, but are not a requirement. Most EU Member
States have quota systems in place for the employment of people with disabilities, in some countries
these are paired with mechanisms for supported employment. In certain countries, quotas are limited
to the public sector. Countries with mandatory quotas typically operate 'penalty schemes'in parallel
for employers who fail to meet the quota targets (fines, fees or taxes). These funds are commonly
earmarked for job inclusion programmes. However, despite the widespread use of quotas, positive
action measures do not appear to be systematically implemented and sanctions for failure are often
said to be not sufficiently dissuasive. Moreover, persons with disabilities find it sometimes a difficult
choice to take up a paid job, since they tend to lose their disability benefits when entering the labour
market; thus, a paid job may lead to in-work poverty. Quantitative and qualitative monitoring data
would help to improve the tailoring of positive action measures.

The EED leaves Member States some leeway with redress mechanisms and sanctions in case of
infringements. It states that sanctions must be 'effective, proportionate and dissuasive' and that
Member States ensure sanctions are applied. However, concerns with national sanction practices
apparently continue to persist. In particular, sanctions tend to be too low to be dissuasive, and non-
monetary sanctions appear to be rare, despite the fact that complainants reportedly set great store
by the recognition and termination of discrimination, and not only by monetary compensation.

Although not mandated by the EED, equality bodies assume a central role in the implementation
and enforcement of the directive at the level of Member States. Their competences and spectrum of
activities vary considerably from one country to another, ranging from awareness raising to litigation.
Despite their recognised function, quality bodies are deemed to have not yet attained their full
potential. Although the Commission recommendation of June 2018, setting out minimum standards
for equality bodies, was welcomed, nonetheless calls have emerged for legally binding standards.

The EED does not contain any provisions on data collection. Thislacuna is somewhat compensated
for by the fact that the collection of disability data is compulsory under the CRPD. Currently available
disability data (based on Eurostat) have certain limitations: they only partly correspond with the social
model of disability; they are not sufficiently disaggregated; and they exclude people living in
institutions. The recently revised IESS framework (Regulation 2019/1700 and implementing rules) is
expected to improve the collection of EU-wide disability data and to generate better data in future.
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3.1. Reasonable accommodation

3.1.1. Distinguishing reasonable accommodation from accessibility

Reasonable accommodation is a concept that bears certain similarities with accessibility, as both
provide for adjustments aimed at mitigating (or at least lowering) the barriers persons with
disabilities face. Broadly speaking, accessibility is — unless already grantedthrough universal design
- an adaptation that is directed towards a particular group of people. Examples of accessibility
would include elevators in buildings or metro stations for people with mobility impairments and
specific internet standards to renderwebsites accessible for people with visualimpairments.

Conversely, reasonable accommodationis an adjustmenttargeted at —and tailoredto —individuals.
It is prompted by a specific situation where such adjustment is needed to compensate for
inequalities/disadvantages, so that a person with a disability is on par with others. In this sense,
accessibility has been described by the CRPD Committee as an ex-ante duty, and reasonable
accommodationas an ex-nunc (or reactive) duty.'

Recital 20 EED gives some guidance by listing examples of accommodation measures; these include
'adapting premises and equipment, patterns of working time, the distribution of tasks or the
provision of training or integration resources.' Worthwhile mentioning in this context is also the
rapidly evolving area of assistive technologies, which bears considerable potential.'® A study'
commissioned by the European Parliament attempts a categorisation of different accommodation
measures per:

> typeofaccommodation: technical measuresor social/organisational support
measures, one-off investments or measuresrequiring continuous effort;

> target ofaccommodation:person with disabilities or the working environment;

> type ofdisability: differentimpairments require differentmeasures.

3.1.2. Transposition into national law

The duty to provide reasonable accommodation for persons with disabilities is considered a key
element of the Employment Equality Directive, as it effectively helps persons with disabilities to
enter the labour market and to remain in employment. At the same time, reasonable
accommodationis 'one of the most significant innovations'* brought in by the directive. As a
consequence, the European Commission paid close attentionto how Member States transposed the
concept of reasonable accommodation intotheir national laws.

The transposition phase proved challenging, as the European Commission's 2014 implementation
report describes. Initially, the transposition measures of nine Member States fell short of the EED
accommodationrequirements.'* In some countries the accommodation duty waslimited to certain
groups, such as employeesalready under contract (which excludes the recruitmentstage and thus
prevents personswith disabilities from entering the labour market), personswith a severe disability,

145 CRPD Committee, General Comment No 2 on Accessibility, CRPD/C/GC/2, 2014, paras. 25 and 26.
146 Assistive technologiesfor people with disabilities, EPRS, European Parliament, 2015.

147 Reasonable accommodation and sheltered workshops for people with disabilities: costs and returns of investments,
Policy Department, Directorate-General for Internal Policies, European Parliament, 2015, pp. 36-37.

148 COM(2008) 225/2, p. 6.
149 COM(2014) 2, p. 14.
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or persons included on an official disability register (which in again reflects a medical approach to
disability). ™

Italy introduced the corresponding reasonable accommodation provisions into national lawin 2013
only, after a ruling of the European Court of Justice found Italy to be in breach of the directive for
failure to fully transpose the provisions of Article 5EED. "' The Court reasoned thatit is not sufficient
for Member States to provide supportand incentives, instead, it is mandatory for all employers to
adopt effective measures as needed in particular cases. Regarding the Italian accommodation
provision, doubts have been raised as to whether its current wording s in line with the CRPD, as it
reportedly includes a public sector clause mandating budget neutrality, stating that public
employers mustimplementthe accommodation duty'without new or increased burdenson public
finances and humanresources'.”?

All EU Member States have now transposed the duty of reasonable accommodation enshrined in
both the EED and CRPD. The above-mentioned comparative Commission study > examining the
provisions and concepts of reasonable accommodation in national legislation identified
considerable variations across the EU. This degree of variation has a direct impact on the scope of
protection granted under national law. One of the differences between the EED and the CRPD
(discussed in Chapter 1.4.)is that under the CRPD, the denial of reasonable accommodation counts
as discrimination. It seems that all but two EU Member States comply with the CRPDin this respect:
only Estonian and Latvian legislation do not classify such denial as discrimination.’*

In line with the EED, in all EU Member States the accommodation duty extends to both publicand
private sectors.” However, there is no uniform approach among Member States regarding the
personal scope of reasonable accommodation. While employees and civil servants fall generally
within the scope of reasonable accommodation duties, this is not necessarily the case for self-
employed people, unpaid trainees and other people who engage in unpaid work, e.g. volunteers.
Similarly, national discrepancies exist as to whether an employer's duty to provide reasonable
accommodationextendstopersons whoare associated with a disabled person (e.g. family members
or carers).'®

The comparative study arguesfurther that the lack of a legal definition of disability (in both the EED
and the CRPD) led Member States to apply different definitions in their national legislation for the
purpose of establishing who is entitled to reasonable accommodation.”™ According to this study,
some countries haveprovisions in place thatare implicitly based ona medical definition of disability
in the sense that they make accommodation measures conditional upon medical recognition of a
certain 'degree’ or'percentage’ of disability. This, as thestudy authorsargue, is inconsistent with the
CRPD.

According to the same study, national provisions regardingthe disproportionality clause also differ.
This reflects a differential understanding of what constitutes a 'disproportional burden'. The study

159 Ferri and Lawson, Reasonable accommodation, 2016, pp. 37-38.

151 EC) Case C-312/11 Commission v Italy,judgment issued on 4 July 2013. See also Court press release no 83/13.

152 Ferri and Lawson, Reasonable accommodation, 2016, p. 78.
153 Ferri and Lawson, Reasonable accommodation, 2016.

154 Ferri and Lawson, Reasonable accommodation, 2016, p. 13.
155 Ferri and Lawson, Reasonable accommodation, 2016, p. 59.
156 Ferri and Lawson, Reasonable accommodation, 2016, p. 60.

157 Ferri and Lawson, Reasonable accommodation, 2016, pp. 61-67.
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sees much emphasis being placed on the cost aspects of reasonable accommodation measures. I
appears that some countries have a complex proportionality test in place for weighing the
accommodation duty against undue burdens. Accommodation thresholds based on company size
are common in most countries.”® Furthermore, it has been observed that reasonable
accommodation measures that do not any entail financial costs may also be subject to a
proportionality test. This is reflected in Recital 21 EED, which refers to 'financial and other costs),
albeit without defining 'other costs'. An example of other costs may include direct impacts upon
other employees, for instance when they have to work more night shifts if an employee with a
disability is exempt from night shifts as a means of reasonable accommodation.’”

3.1.3. Practical application

In its concluding observations, the CRPD Committee recommended that the EU provide Member
States with training on reasonable accommodation and accessibility in the context of
employment.’®This recommendation can be read as an indication that there is a gap between the
law on the books and reality in practice with regard to reasonable accommodation, and evidence
suggests that this is indeed the case. Issues have been observed on a range of aspects, spanning
from understandingand awareness of reasonable accommodationto rights enforcement.

In 2010, the European Disability Forum reporteda lack of awareness among employers of disability
rights and reasonable accommodation duties.”® Ten yearson, an Equinetreport > holds that levels
of knowledge and awareness of rights are stilllow and the practice of reasonable accommodation
'seriously underdeveloped'. Shortcomings notably concern areas beyond adaptation for physical
accesstoajob, such as adjustmentsin the conditions and organisation of work andaccommaodating
the needs of people with intellectual disabilities.

Moreover, great variation across Member States can be found in national practices regarding the
trigger point of reasonable accommodation duties, meaning at what point reasonable
accommodation action is prompted, an issue neither the EED nor the CRPD touch upon. The
aforementioned comparative Commission study identifies three different practices at national
level:™®

> whenanemployer knows (or oughtto know) about a person'sdisability;

> whenthe person with a disability makes a specificrequest of the employer;

» whentheemployer has been informed of the need for reasonable accommodation by
a competent publicauthority.

Particularly noteworthy in this context is the reasoning of Advocate General Sharpston in the Ruiz
Conejero case, where she reflected on precisely the question of when an employer's obligations

158 Ferri and Lawson, Reasonable accommodation, 2016, pp. 74-78.

159 M. Bell, 'Adapting work to the worker: The evolving EU legal framework on accommodating worker diversity',
International Journal of Discrimination and the Law, Vol. 18(2-3),2018, p. 132.

160 CRPD Committee, Concluding observations EU, 2015, para. 65.In fact, the EU does provide regular training courses on

the CRPD and EU equality law (including reasonable accommodation and accessibility) via the Academy of European
Law (Trier).

161 European Disability Forum, Ten years on, 2010, pp. 5 ff.

162N, Crowley, Taking stock: A perspective from the work of equality bodies on European equality policy strategies, equal
treatment directives, and standards for equality bodies, Equinet, 2020.

163 Ferri and Lawson, Reasonable accommodation, 2016, pp. 67-69.
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under Article 5 EED are triggered, especially in a case where the employee concerned has not
disclosed their disability to their employer.'®

Turning to publicfunding, it appearsthat in most countries state funding mechanisms areavailable
to subsidise (in full or in part) the costs of reasonable accommodation measures incurred by
employers. Such direct subsidies are typically subject to a financial ceiling or a maximum duration;
some countries have also systems of tax incentives in place.’ In many countries public funds are
channelled through employment agencies. Some Member States determine that funds gathered
from penalties for non-compliance with quotas should be used for reimbursement of reasonable
accommodationmeasures.'®

A major issue of concern is the application of the disproportionate burden clause. When the first
Commission proposal for the Employment Equality Directive (COM(1999) 565) was negotiated, the
European Parliament insisted on the need for an accurate definition of the terms 'reasonable
accommodation’' and 'disproportionate burdens'.'® In this way Parliament sought to mitigate the
risk that employers would shy away from their obligations by claiming undue burdens, if the
provisions remained too vague.'® Parliament's amendment eventually fed into the recitals of the
directive. Nonetheless, accordingto Equinet, the exemption clause has in practice 'been applied in
anoverly liberalmanner, effectively limiting the rights of people with disabilities'.'®

On basis of the CRPD Committee'sauthoritative guidance it is argued that the undue burden clause
in the CRPD is effectively conceived as a two-step test: first, a reasonable test that assesses if a
measure is effective for the purpose it aims to achieve, namely to promote equality and eliminate
discrimination; financial burdens should not be considered at this stage; and second, the
proportionality test, which looks at the financial burdens associated with the duty.'”® Given the
practical difficulties, Equinet advocates EU-level guidance on the disproportionality clause. EDF
shares that view, arguing that the directive leaves the reasonableness and proportionality of a
required accommodationopen to wide interpretation by employers.'”!

In the case of denied reasonable accommodation, the comparative Commission study notesthatin
many countries the only possible remedy is paymentof damages. In only a few countries does the
law also provide for the possibility for courts to order the effective carrying out of adjustments.’”?
Furthermore, more often than not, victims of discrimination do not have access to injunctive relief,
i.e. a court order to stop the discriminating situation or behaviour. In this context the CRPD

164 Opinion of Advocate General Sharpston in Case C-270/16, para 36 ff.
165 Ferri and Lawson, Reasonable accommodation, 2016, pp. 89-91.
166 Ferri and Lawson, Reasonable accommodation, 2016, p. 45.

%7 In the original proposal, disproportionate burdens were termed 'undue hardship', a term borrowed from the US
Americans with Disabilities Act.

168 European Parliament report A5-0264/2000, rapporteur: Thomas Mann, EPP, Germany (consultation procedure). See in
particular the explanatory statement, Chapter 3 - Protection of people with disabilities.

169 Crowley, Taking stock, 2020, p. 20.

70T, Degener, 'The impact of the UN Convention on the Rights of Persons with Disabilities on EU Anti-Discrimination Law',
T. Giegerich (ed.), The European Union as Protector and Promoter of Equality, Springer, 2020, p. 355.

7V EDF, Tenyears on, 2010, p. 7.

172 Ferri and Lawson, Reasonable accommodation, 2016, p. 11.This issue isalso broached more generally in the subchapter
on sanctions (3.3.)
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Committee noted that in cases of systemic discrimination, 'the mere granting of compensation to
an individual may not have any real effect in terms of changing the approach'.'”?

Tellingly, a recent survey-based Eurofound report'lists 14 remaining challenges linked to disability
discrimination at the workplace, four of which relate to reasonable accommodation:***

> lack of knowledge and understanding of the concept of 'reasonable accommodation’;

> discrimination at the recruitmentstage linked to the perceived costs of workplace
adaptation (and employerslacking access to publicsupport foradaptation);

> low levels of access to materialand immaterial workplace adaptation (including spatial
flexibility);

7 lack of governmentfunding (or knowledge of such funding) for workplace adaptation.

The Commission study notes that binding or official (governmental) guidance on reasonable
accommodationis not very common across the EU. Even if in many countries equality bodies and
disability organisations have filled this gap, their guidance remains largely informal. One of the
conclusions the Commission study drew was that EU-level guidance and best practices on
reasonable accommodation could add considerable clarity with regard to the adequate
implementation of reasonable accommodation in employment. A good practice example in this
respect is the guidance provided by the US Equal Employment Opportunity Commission for the
'Americans with Disabilities Act','* which clarifies the rights and responsibilities of employers and
persons with disabilities, also regardingreasonable accommodation.

Overall, it seems that the effect of reasonable accommodation measures is under-researched, also
onaccount of alack of data at the level of Member States. This is actually anotherkey finding of the
cited Commissionstudy: the data available on the implementation of the provisions for reasonable
accommodation, on the number of discrimination cases brought totrialand the nature of remedies
awarded are 'extremely limited'.”® Nonetheless, it is mandatory under the CRPD to collect data in
relation to Article 5 CRPD (which includes, inter alia, the duty to provide reasonable
accommodation) 'in order to identify inequalities, discriminatory practices and patterns of
disadvantage, and analyse the effectiveness of measures promoting equality'. The CRPD Committee
considers the collection and analysis of such data to be 'of paramount importance for developing
effective anti-discrimination and equality measures'."”’

173 CRPD Committee, General Comment No 6, para. 22.

174 Eurofound, Role of social partners in tackling discrimination at work, 2020.

175 US Equal Employment Opportunity Commission, Enforcement Guidance on Reasonable Accommodation and Undue
Hardship under the ADA, October 2002.

176 Ferri and Lawson, Reasonable accommodation, 2016, pp. 103,108 and 109.

177 CRPD Committee, General Comment No 6, para. 34.
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3.2. Positive action

The rationale for positive action - to ensure full equality in practice and to compensate for
disadvantages —is set outin Article 157(4) TFEU with regard to gender discrimination.The rationale
for positive action measures otherthangender is much the same, albeit not enshrined in the TFEU.
The EU Charter of Fundamental Rights - part of EU
primary law — stipulates that the EU 'recognises and
respects the right of persons with disabilities to
benefit from measures designed to ensure their
independence, social and occupational integration
and participation in the life of the community'
(Article 26).

Positive action: the Irish case

Ireland is reported to have met and even
exceeded its target of 3 % of public sector
employees being persons with disabilities.
Consequently, the bar was doubled to 6 %,
to be reached by 2024.

As discussed in Chapter 1.4.5., the Employment
Equality Directive explicitly allows for positive action
measures, inter alia on basis of disability, but does not
place Member States under any obligation in this
respect. In practice, most EU Member Statesdo have quota systems in place for the employment of
persons with disabilities. In some countries these are paired with mechanisms for supported
employment, such as workassistance, job coaching or job qualification programmes.'’¢In a few EU
countries specific national legislation providingfor positive actionis limited to the public sector (eg.
Belgium, Cyprus), while in most other countries, disability quotas exist also for the private sector.
Such quotas are commonly subject to a threshold, taking into account the size of an enterprise (eg.
in the Netherlands a quotais applicable for companies with more than 25 staff).

Source: A comparative analysis of non-
discrimination law in Europe 2019, p. 80.

Countries with mandatory quota systems typically also operate 'penalty schemes' in parallel for
those employers who failto meet the quota targets. The EDF has observed that in some countries,
companies tend to prefer the payment of a one-off fine to recruiting and retaining workers with a
disability, and cited the 'rarely dissuasive'level of fines as one reason for this common practice.'”

Under such alternative schemes, fundsare collected in form of fines, fees ortaxes. In some countries
(such as Austria, France, Germany, Italy and Poland) these funds are earmarked for programmes or
activities that foster the inclusion of persons with disabilities in the labour market (including
reasonable accommodation measures), while in others such funds feed directly into the state
budget (e.g. Bulgaria, Croatia, Czechia, Romania and Slovakia). Moreover, some countries operate
non-binding quota schemes, with no consequences for employers if they do not meet the set
targets. Both the European Parliamentand the EESC have urged Member States to establish an

178 Different national practicesare sketched out in: A comparative analysis of non-discrimination law, 2019, pp. 78-80; and
also in:M. V. Liisberg, 'Article 27 - Work and employment', in V. DellaFina et al. (eds.), The United Nations Convention on
the Rights of Persons with Disabilities:a commentary, 2017, p.506.

79 EDF, Tenyears on, p. 12.
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employment quota system for persons with

disabilities for both public and private sectors.’”®In  Positive action: the Czech case
addition to quota systems, other types of positive |, czechia, employers with more than 25
action scheme exist in national practice, e.g. social  <t5¢f can choose between three options:
public procurement, which 'can also boost the

employment' of persons with disabilities, as an EESC 1. adhere to quota of 4% of employees
opinion emphasised.’®’ with disabilities;

2. commission goods or services from
employers who employ at least 50 %
of staff with disabilities;

The European CourtofJustice has delivereda number
of rulings on positive actionquestions, although these
are almost exclusively related to age discrimination.
Case C-406/15 Milkova was the first positive action 3. pay a fee into the state budget.

case concerning disability. Here the Court was asked _ o

to examine whether a distinction made between civil  According to a Commission study, most

servants and employees is in compliance with EU ~ €Mployers choose the payment option,
law. €2 which counters the objective of bringing

more people with disabilities into the
A comparative Equinet report from 2014 argues that  labour market.
despite a wide range of positive action measuresin  Source: A comparative analysis of non-
placein EU Member States, 'positive action is generally  discrimination law in Europe 2019, p. 80.
not  well understood  or systematically
implemented'.’® Furthermore, sanctions for failure to
meet disability quotas are assessed as being ineffective.'® Eurofound shares this concern, arguing
that sanctionsfor employerswho fail to fulfil quotas are eithernon-existent or, wherethey do exist,
lacking in dissuasiveness.'® Eurofound observes that funds collected from non-observance of
guotas are not always used foradaptation measures for persons with disabilities. In the light of these
concerns, the EESC recently called on the European Commission to study the effectiveness of
Member States' quota systems, 'with a view to promotingbest practicesand potentially introdudng
such a system for the EU administration'.'®

180 European Parliament resolution P8 TA(2016)0360 on the application of Council Directive 2000/78/EC, point 40; EESC
opinion, Employment opportunities for economically inactive people, 2019, point 1.6.

181 EESC opinion, People with disabilities: employment and accessibility, 2010, point 4.17.
182 This case is briefly outlined in Chapter 2.3.8.

183 Equinet, Positive action measures: The experience of equality bodies, 2014, p. 6.
184

Equinet, Positive action measures, 2014, p. 56.
185 Eurofound, Role of social partners in tackling discrimination at work, 2020, p. 30.
186 EESC opinion, Shaping the EU agenda for disability rights 2020-2030,2019, point 4.4.3.1.
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An issue not directly linked to positive action as

such, but often the result of it, is that persons with ~ L0ss of disability benefits
disabilities risk losing certain disability benefits as  'Disability benefits are typically tied to
soon they start a paid job. This can lead to in-work  income, meaning that the amount of
poverty and therefore discourage those concerned  financial assistance received begins to
from entering the labour market at all. This  drop once people with disabilities start
problem was picked up by the EESC: it asked the  earning a salary. Many participants
European Commission to urge Member States to  highlighted that this process begins
be more flexible and allow persons with disabilities ~ Very — quickly, —undermining  the
'to retain allocations when they enter the labour ~ financial incentive to work and
market, to balance disproportionate outgoings, ~ <€4tng a so-called "welfare to work"
reduce the risk of in-work poverty, and incentivise ~ T9P"

employment'." This position is supported by the  so1ce: FRA, From institutions to
CRPD Committee, which calls on State partiesto  community living for persons with
ensure 'that persons with disabilities are paid no  disabilities: perspectives from the ground,
less than the minimum wage and do not lose the 2018, p.67.

benefit of disability allowances when they start

work'. '8

At a horizontallevel, for all grounds of discrimination, Equinet underscores the importance of data
- quantitative and qualitative - to justify and tailor positive action measures. To that end, Equinet
advocates 'mandatory, systematicand cyclic monitoring, publishing of and follow up on results'.'®

3.3. Enforcement and sanctions
3.3.1. Requirements under the EED and CRPD

The Employment Equality Directive leaves Member States some leeway for the enforcement of
obligations under the EED. Pursuant to Article 9 EED, redress can be sought through judicial or
administrative procedures, or both, including conciliation procedures, which would seek to
negotiate a solution acceptable to both the victim and the employer. Given that the directive sets
merely minimum standards, Member Statesare free to have criminal law procedures in place as well,
aimed at the criminal punishment of the perpetrator/discriminator. Article 17 EED stipulates that
Member States provide for 'effective, proportionate and dissuasive sanctions' in the event of
infringements and that they should ' take all measures necessary to ensure that they are applied.
Article 17 specifies that sanctions may comprise the payment of compensation to the victim. The
wording 'effective, proportionate and dissuasive' hints at the deterrent purpose of sanctions,
however, itis the discretion of the Member States to decide how to give effect to this provision.

The objective of the CRPD is similar: state parties must'guarantee to persons with disabilities equal
and effective legal protection against discrimination on allgrounds' (Article 5(2)). Guidance by the
CRPD Committee on this provision makes reference to 'appropriateand effective legal remedies and
sanctions', although thereis no such wording in the text of the convention itself. To this end, state
parties need to grant personswith disabilities access to effective judicial, administrative and criminal
procedures, including effective and accessible complaint mechanisms and appropriate and
affordable quality legal aid.

187 EESC opinion, Shaping the EU agenda for disability rights 2020-2030, 2019, point 4.6.1.2.
188 CRPD Committee, General Comment No 6, para. 67.

189 Equinet, Positive action measures, 2014, p. 43.
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With regard to sanctions, the CRPD Committee uses the same wording as the EED, requiring state
parties to put in place 'effective, proportionate and dissuasive sanctions for breach of the right to
equality’' and adequate remedies. It is worthwhile mentioning thatthe CRPD Committee recognises
that in certain cases sanctions may not be effective, for instance when there is systemic
discrimination. For such cases, it recommends that Member States provide for 'forward-looking,
non-pecuniary remedies' in national law that effectively lead to a change of approach.'® Further
guidance and specifications on the types of remedies to be put in place can be foundin a number
of concluding observations to individual state parties. For example, in the case of Belgium, the
Committee recommendedthat complainants should alsobe able to seek injunctions.™

3.3.2. Issues in the practical application

Both Commission EED implementation reports commented on the application of sanctions in the
Member States. While the 2008 report deemed the level of protection afforded 'uneven' across
Member States, ' the 2014 report pointed at issues with remedies and raised concerns regarding
the compliance of certain imposed sanctions with the directives.'® It notably found a tendency
among Member States towards low sanctions for discriminators on the one side and low
compensation for victims on the other. It also cited ECJ case C-81/12ACCEPT, where the Court held
that purely symbolic sanctions would not be 'compatible with the correct and effective
implementation of Directive 2000/78'". Against this backdrop, the Commission announced that it
would monitor the standards applied in Member States' use of sanctionsand remedies closely.

Yet, recent evidence suggests thatissues with national sanction practices and mechanisms persist.
A 2020 Equinet report identifies a number of items as hampering the effectiveness of sanctions in
the one or other Member State:

sanctions aretoo low or too narrowly framed in national legislation;

sanctions are capped at an upper limit;

sanctions tend to be kept at the lower end of an allowed spectrum;

thereis alack of provision for non-monetary sanctions;

thereis alack of provision for punitive damages and for non-monetary orders;
sanctions are not applied in absence of an identifiable complainant; and finally,
thereis alack of compensation for economicloss when discriminationoccurs in
situations of job applications or promotions.

L T T T

Thereport cites anumberof Member Statesas examples of sanctions being toolow or too narrowly
drawn. Forinstance, it finds thatin Austria the level of damagesin equal treatmentcases is 'toolow
to have a deterrent effect within the meaning of the Directives'. In Slovenia, a legal act (the Minor
Offence Act) stipulates that the lowest possible sanction must be issued, unless the supervisory
authority decides otherwise. And in Sweden, the law reportedly does not provide for sanctions if
there is no individually identifiable victim (for instance in case of a discriminatory job
advertisement).” This practice appears inconsistent with European case law: the ECJ has clarified

190 CRPD Committee, General Comment No 6, paras. 22 and 31.

191 Cited after: Waddington and Broderick, Combatting disability discrimination, 2018, p.44.
192 COM(2008) 225/2,p.8.

193 COM(2014) 2,p. 7.

194 Crowley, Taking stock, 2020, pp. 17-18.
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in case C-54/07 Feryn'® — that 'the existence of such direct discrimination is not dependent on the
identification of a complainant who claims to have been the victim' and that the provisions on
sanctions are applicable 'even where thereis no identifiable victim'. On this account, organisations
with a legitimateinterest in the case can bring proceedings in the generalinterest ofa group (e.g.
equality body, disability organisation).'#

The EDF has expressed concerns about the direct link between a lack of dissuasive sanctions and
under-reporting, as victims of discrimination might feel demotivated fromseeking redress at all.”’
Limitations in accessinglegal protection were in general describedas 'a weak point all over Europe'.
Apart from the reported ineffectiveness of sanctions, a multitude of other factors have been
identified that make victims of discrimination hesitate to report their cases. These include
complexity, lengthiness and cost of procedures, prospects of success, the non-binding nature of
decisions, fear of retaliation, weak enforcementof sanctionsonceimposed and, not least, 'a lack of
suitable tools beyond penalties and compensation'.'®

Zooming in on non-monetary sanctions, a study by the EU Fundamental Rights Agency held that,
according to a survey, complainants in discrimination cases attach greater importance to the
recognition, termination and prevention of discrimination than to monetary compensation.’ In
practice however, remediestypically takethe formof an economic compensation (damages), which
may be complemented by fines in serious cases.®

To mitigate the persisting challenges around sanctions it has been suggested that specialised
equality tribunals should be shored up, by vesting them with the power to issue legally binding
decisions (which is currently the case only for some equality bodies and tribunals); and that wider
use should be made of alternatives to monetary sanctions (e.g. injunctions, annulment of a
discriminatory act/provision, and reinstatement of an employee after unlawful dismissal).
Furthermore, it was argued that strategic litigation could render sanctions more effective.?! In
addition, Equinet advocates European-level guidance so as to ensure that sanctions are EU-wide
and effective, proportionate and dissuasive, as setout in the EED.??

3.4. Equality bodies
3.4.1. Role of equality bodies

Equality bodies areindependentstatutory bodiesthatplay a central role inimplementing, applying
and enforcing EU equality law at the level of Member States. They combat discrimination, promote

195 ECJ Case (C-54/07 Feryn is actually not related to disability, but to racial discrimination under Directive 2000/43/EC
However, given the identical wording of the provisions on remedies and sanctions in the two equality directives
2000/43/ECand 2000/78/EC, the ECJ reasoning in case Feryn should also be applicable to the EED.

196 K. Wladasch, 'Making Antidiscrimination Law Effective: Burden of Proof, Remedies and Sanctions in Discrimination
cases', inT. Giegerich (ed.), The European Union as Protector and Promoter of Equality, Springer, 2020, pp. 238-239.

97 EDF, Tenyears on, 2010, p. 12
198 Wladasch, Making Antidiscrimination Law Effective, 2020, pp. 236,242-243.

199 Fundamental Rights Agency, Access to justice in cases of discrimination in the EU: steps to further equality, 2012, p. 8.

200 \Waddington and Broderick, Combatting disability discrimination, 2018, p. 87.
20T Wladasch, Making Antidiscrimination Law Effective, 2020, p. 243.
202 Crowley, Taking stock, 2020, p.17.
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equality, and generally act as 'watchdogs for equality’, as the Commissiononce put it.”* Moreover,
they operateas a'hub' thatconnectscivil society organisationsand supports mutual learning.?*

Before EU anti-discriminationlaw required them, onlya few EU Member Stateshad anequality body
in place (e.g. Austria, Belgium and the Netherlands). In most other countries, they emerged in the
2000s, when EU law - first and foremost the Racial Equality Directive (2000/43/EC) and then three
gender-related equality directives®® - required the establishment of equality bodies at national
level. The directives cited equipped them with three competences:

# providing victims of discriminationwith independentassistance in pursuingtheir
complaints about discrimination;

» conductingindependentsurveysconcerningdiscrimination; and

> publishingindependent reportsand making recommendationson any issuerelating
to such discrimination in practice.

However, the aforementioned directives merely laid down minimum standards and left much
discretion to Member Statesregarding the bodies' structure, powerand functioning. This ultimately
led to a highly diverse pattern of equality bodies across Europe in every respect (mandate,
competences, structures, resources and operational functioning).® Effectively, many of these
bodies have competences that go beyond the requirementsof the EU equal treatment directives.

The spectrum of activities national equality bodies assume may encompass awareness raising,
monitoring of equality legislation, reporting, research, providing legal and policy advice,
commenting on draft legislation, and not least, providing victims of discrimination with assistance.
Some equality bodies pursue individual complaints and represent victims of discrimination in
litigation. Some also engage in strategic litigation.?” Yet others are vested with quasi-judicial
powers, entitling them to renderbinding decisionsand issue sanctions.*®®

Compared with law enforcement through courts, equality bodies are 'low-threshold and expert
complaint bodies’,*in the sense that they provideeasy access (physically and online), have simple
complaint procedures, handle complaint cases swiftly and do not charge legal fees for their
proceedings. Typically, the low threshold entails a high caseload. While a low threshold helps to
fight underreporting, a high caseload may put equality bodies under strain, especially if resources
do not match.

3.4.2. The Employment Equality Directive and equality bodies

Unlike the aforementioned racial and gender directives, the Employment Equality Directive does
notrequire Member States todesignate a dedicated equality body. This gaphas been flaggedas an

203COM(2014) 2,p. 15.

204 N, Crowley, Equality bodies making a difference, European network of legal experts in gender equality and non-
discrimination, European Commission, 2018, p. 8.

205 These are notably Directive 2004/113/EC (Gender Goods and Services Directive); Directive 2006/54/EC (Gender Recast
Directive); and Directive 2010/41/EU (Self-Employed Directive).

208 Differences are described in great detail in: A comparative analysis of non-discrimination law in Europe 2019, Chapter 5:
Equality bodies, pp. 104-117.

207 |In a recent communication, the European Commission even encouraged Member States to enable equality bodies
engaging in strategic litigation. See A Union of equality: EU anti-racism action plan 2020-2025, COM(2020) 565, p. 4.

208 A comparative overview is provided on the Equinet website.

209 T, Kadar, 'Equality bodies: A European phenomenon', International Journal of Discrimination and the Law, Vol. 18(2-3),
2018,p. 147.
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issuein light of the centralrole equality bodies playin theimplementation of EU anti-discrimination
law.?® As explained in Chapter 1.4.7, the European Commission sought to mitigate the gap with the
2008 proposal for a horizontal equal treatment directive, where it proposed the compulsory
designation of equality bodies for discrimination matters relating to age, disability, religion and
belief, and sexual orientation. However, as stressed above, thefile has to date remained blocked in
Council, and therefore equality bodies for the aforementioned grounds remain optional. A recent
Commission recommendation (2019)?"" proposes that all Member States should consider
designating an equality body to cover discrimination within the scope of application of Directive
2000/78/EC, including disability, but as a recommendation it has no binding force.

In practice, however, most Member States have extended the mandate of their (gender and racial)
equality bodies towards multi-ground equality bodies, to coveralso age, disability (either limited to
the workplace or beyond), religion or belief, and sexual orientation - even if this is not currently
required by EU law. A number of equality bodies cover also furthergrounds, including for example
birth, nationality, language, pregnancy and political opinion,?’? or have opted for an open-ended
list of discrimination grounds (e.g. Finland).On the whole, thereis greatvariation in material scope.

3.4.3. Equality bodies and discrimination on grounds of disability

Focusing on disability, with the exception of Portugaland Spain, allMember States have a national
equality body dealing — either exclusively or among other grounds — with disability-based
discrimination. In the majority of Member States, disability-based discrimination lies within the
remit of a multi-ground equality body; only three Member States (Austria, Croatia and Malta) have
chosen to set up a dedicated disability equality body (e.g. a disability ombudsman). There are pros
and cons for both settings. While a single-ground body can give high visibility to its dedicated
ground of discrimination, a clear advantage of a multi-ground equality body is that it is in theory
better suited to deal with multiple and intersectional discrimination.?” Although intersectional
issues are currently not the focus of any equality body, a recent report identified some preliminary
activities in this regard.?"

A factor that has favoured the widespread coverage of disability issues by national equality bodies
is the CRPD. Article 33(2) CRPDrequires the designation of an independentmechanismto promote,
protectand monitor nationalimplementation of the convention. In a number of Member States, this
function lies with equality bodies. However, even in countries where the CRPD mechanism is
entrusted toother actorsthanan equality body, equality bodies may assume certain responsibilities
with regard to the CRPD.That way, an overwhelming majority of national equality bodies deal with
CRPD matters.?" This facilitates a high awareness among equality bodies of rights and obligations
under the CRPD and ensures that disability protectionunder the EEDis interpreted in line with the
CRPD.

210 Crowley, Taking stock, 2020, p. 16.
211 Commission recommendation on standards for equality bodies, 22.6.2018,((2018) 3850.

212 For details regarding discrimination grounds covered by the various national equality bodies see: A comparative
analysis of non-discrimination law in Europe 2019, Annex 3. National specialised bodies, pp. 141-152.

213 Kadar, Equality bodies, 2018, p. 147.
214 Crowley, Equality bodies, 2018, pp. 81-82.
215 See the European Directory of Equality Bodies compiled by Equinet.
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Annex3 provides a list of all national equality bodies thatdeal - either exclusively as single-ground
bodies, or among others, as a multi-ground bodies — with disability issues.?'® It also indicates
whether the body has specific responsibility for the CRPD.

The European Directory of Equality Bodies does not provide any details as to how evenly balanced
multi-ground bodies cover the different grounds of discrimination, or what the proportion of
disability cases is. However, by way of example, the latest annual report from the Czech equality
body (Public Defender of Rights) gives some indication, suggesting that complaints based on
disability are indeed numerous. Long-term data for the 2009-2019 period show that disability was
the most commonly claimed discrimination ground of all, representing roughly one third of
established discrimination cases.”" It should be noted however that not all complaints necessarily
constitute discrimination: for instance, the Czech equality body found that discrimination had
occurred in only 8 % of cases (2019 data). The data cited should be read with caution, as it is not
clear to what extent the Czech case mirrors the EU average. This would require further research.

National equality tribunals help to ensure the correctapplication of EU equality law and help victims
of discrimination to enforce their rights. While the cases handled by national equality bodies are
numerous, they rarely receive greater public attention. The two cases below aim to illustrate the
significance of national equality tribunals in enforcing equality rights (provided the national equality
body is vested with the power to issue decisions). They draw on therich case section presented in
the semi-annual European Equality Law Review.?'® Countless further examples can be found in the
annual reports of national equality bodies.

Case 1 - Equal treatment under positive Case 2 - Reasonable accommodation

action measures A deaf Irish job seeker asked a company to

reschedule his job interview, so as to allow him
to arrange for a sign language interpreter. His
request was denied. Subsequently the
applicant suggested holding the interview with
the aid of a computer, which was also rejected.
The Irish equality officerfound this to be a case

The Cypriot equality body investigated a case
lodged by a person with a severe mobility
impairment. The claimant argued that a national
law privileging the employment of blind
telephonists in the public sector was discriminatory
against persons with other disabilities. The Equality

Body held that although Directive 2000/78/EC
allows for positive action measures, the Cypriot law
did violate the equality principle, since exclusion
from the labour market was equally painful for
persons with a severe disability other than
blindness. Consequently, the law was referred to
the Attorney General for revision.

Source: European Anti-Discrimination Law Review,
No 10,2010, p. 49.

of denied reasonable accommodation, arguing
that the job seeker's requests for
accommodation were not disproportionate,
and sanctioning the company to pay a
compensation to the applicant.

Source: European Anti-Discrimination Law
Review, No 8, 2009, p. 52.

216 For a standardised and therefore comparable description of these bodies' mandates, remits and activities see the

European Directory of Equality Bodies.

217 public Defender of Rights (Czechia), 2019 Annual report on protection against discrimination, p. 9.In absolute figures:

over a period of 10 years, 78 out of 242 established discrimination cases related to disability.

218 The European Equality Law Review (until 2014: European Anti-Discrimination Law Review) is edited by the independent
European Network of Legal Experts in the Non-Discrimination Field, which receives funding from the European

Commission.
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3.4.4. Effectiveness of equality bodies

Concerns have arisen regarding the functioning and effectiveness of national equality bodies. The
Commission shares these concerns, arguing that these bodies have not yet reached their full
potential.?’* A Commission study identified two external factors for the effectiveness of equality
bodies, namely the resources made available to them and the range of competences afforded to
them, as well as two internalfactors: strategic planning and stakeholder engagement. It concluded
that 'few [equality bodies] have a level of funding that is adequateto make a realimpact'. Moreover,
the study found that certain equality bodies lack independence and are equipped with too limited
competences, e.g. they cannot issue binding decisions, impose (adequate) sanctions or effectively
follow up their decisions.?®

3.4.5. Commission recommendation on standards for equality bodies

Standards are considered a key tool for protecting equality bodies from external interference,
securing theirindependence and enabling themto work effectively.??' Equinet hasbeen a key driver
in the debate on common standards and carried out some preparatory work in this respect.??The
European Parliament supported this endeavour, echoing the calls for common standards for
national equality bodies.””

In response to these demands, the Commission put forward a recommendation on minimum
standards for equality bodies in June 2018.>* The recommendation addresses issues such as
mandate, independence and effectiveness. Reiterating the important role of equality bodies in
'implementing Union legislation effectively and enforcing it comprehensively and consistently’, it
recommends that Member Statesensure thatthey:

> haveanadequatelevel ofindependence (administrative structure) andadequate
human, technicaland financial resources;

= provide effective and comprehensive legal assistance (handling of individual and
collective complaints, representing victimsand organisations in court);

> engage effectively in coordination and cooperation with otherequality bodies at
national, EUandinternationallevels, so as to ensure thatequality bodiesfunctionin an
equivalent way across the EU;

> and,finally,are consulted on policy and legislative proposals.

Member States are to report back to the Commission on their compliance with the
recommendation. Anassessmentof the effect of the recommendation should factorin the next (i.e.
third) Commission report on the application of Directive 2000/78/EC, which is currently being
prepared.

219COM(2014) 2,p. 15.
220 Crowley, Equality bodies, 2018, pp. 11-12,89 ff. and 104 ff.

221 |n this context it is also worthwhile noting that the Council of Europe (or, more precisely, its Commission against Racism
and Intolerance)has issued a recommendation for equality bodies: ECRI General Policy Recommendation No 2, Equality
Bodies to combat racism and intolerance at national level, adopted on 13 June 1997 and revised on 7 December 2017.

222 Equinet, Developing Standards for Equality Bodies: working paper, 2016.

223 European Parliament resolution P8_TA(2015)0351 on equal opportunities and equal treatment of men and women in
matters of employment and occupation, point 39 ('calls on the Commission to introduce common standards and
checks to ensure the independence and effectiveness of national equality bodies'); reiterated in resolution
P8 TA(2017)0417 on combating sexual harassment and abuse in the EU, point 4.

224 European Commission, Recommendation on standards for equality bodies, 22.6.2018,C(2018) 3850.
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Equinet welcomed the Commissionrecommendationin principle. It recently launched aproject that
aims to examine how the recommendationis implemented in the Member States by developing
indicators. However, given thata recommendation has political weight, but no binding force,?* calls
have emerged for a legally binding instrument that would have more clout to trigger change. The
European Commission hasrecentlyannouncedits intention tolook into'the potential need for new
legislation to strengthen the role' of equality bodies.?

3.5. Employment-related disability data

3.5.1. Disability data requirements under the EED and CRPD

Equality data under the EED

'Statistical data and indicators are the backbone of responsible evidence-based policies.'**” This
statement, taken from the preamble of a recently enacted EU regulation, reflects the common
understanding thatrobust dataand indicators facilitate the shaping of policies and the monitoring
of theirimplementation. Notwithstanding this, the Employment Equality Directive does notcontain
any provisions on data collection. Therefore, no EU-wide statistical data are generated on basis of
the directive. This lack of equality data constitutes an obstacle in assessing the implementation of
thedirective’®and in quantifying instances of discrimination. However, as the directive lays down
minimum standards, Member States have discretion to provide for equality data collection at the
nationallevel. According to a Commission report, some countriesdo gather data (e.g. Finland and
the Netherlands);in these cases, the collection duty seemsto fall mainly on national equality bodies,
andto alesser extent on employers.*”

Disability data

With regard to disability, already in 2008, a Council resolution on the situation of persons with
disabilities 2 deemed the lack of EU-wide disability data a gap, and called on the Commission and
the Member States to take action. It argued that 'statistical and research data allow informed
disability policies to be formulated and implementedat the different levels of governance'.

Despite the gap in Directive 2000/78/EC, the collection of disability data has becomemandatory for
the EU and its Member States through another instrument: the CRPD, ratified by the EU and by all
27 Member States between 2007 and 2018. Therefore, of the fourdiscrimination grounds within the
ambit of Directive 2000/78/EC - religion/belief, disability, age and sexual orientation —, disability is
the only one for which data collection is compulsory. Article31 CRPD establishes detailed
requirements regarding the collection and analysis of statistical and research data, stipulating that
disability data be disaggregated, to allow discriminatory practices to be identified and addressed.

225 Article 288 TFEU: 'Recommendations and opinions shall have no binding force.'
226 COM(2020) 565, p. 4.

227 Recital 1 of Reqgulation (EU) 2019/1700.

228 Tymowski, The implementation of the EED, 2016, p. 57.

229 Fyropean Commission, Analysis and comparative review of equality data collection practices in the European Union:
Legal framework and practice in the EU Member States, 2017.

230 Resolution of the Council of the European Union and the representatives of the Governments of the Member States,
meeting within the Council of 17 March 2008 on the situation of persons with disabilities in the European Union.
0JC 75,26 March 2008, pp. 1-4.
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Article 31 CRPD - Statistics and data collection

1. States Parties undertake to collect appropriate information, including statistical and research data,
to enable them to formulate and implement policies to give effect to the present Convention. The
process of collecting and maintaining thisinformation shall:

(a) Comply with legally established safeguards, including legislation on data protection, to ensure
confidentiality and respectfor the privacy of persons with disabilities;

(b) Comply withinternationally accepted norms to protect human rights and fundamental freedoms
and ethical principlesin thecollection and use of statistics.

2. The information collected in accordance with this article shall be disaggregated, as appropriate,
and used to help assess the implementation of States Parties' obligations under the present
Convention and to identify and address the barriers faced by persons with disabilities in exercising
theirrights.

3. States Parties shall assume responsibility for the dissemination of these statistics and ensure their

accessibility to persons with disabilities and others.

Obviously, data collected under CRPD obligations need to reflect the social model of disability. In
this respect, the data focus should be on the existence of societal barriers in the widest possible
sense (including physical, communicative and attitudinal barriers) that mighthinder a person's full
participation on an equalfooting with others, rather than solely on the person having a disability.”’

Important authoritative guidance on the collection of adequate datacan be derived from the CRPD
Committee's general comments. General comment No 6 is particularly informative in this respect,
setting out that datacollected should:

H
7
H
7
7

;
H

be broad and cover statistics, narratives and other forms (e.g. indicators);

serve for identifying inequalities and discriminatory practices;

provideinformationon allforms of discrimination;

be disaggregated on the basis of disability and of intersectional categories (gender,
sex, gender identity, ethnicity, religion, age or other layers of identity);

include the number of discrimination claims based on disability and provide
information about casesthat are settled out of court, in court and adjudicated, and the
number of judgments that lead to compensation or sanctions;

systematically include people living in institutional settings; and

allow analysis of the effectiveness of measures promoting equality.??

Ona horizontallevel, the CRPD Committee also stresses the participatory nature of disability data,
meaning that the design, collection and analysis of data should be undertaken in close and
meaningful consultation with disability organisations.

231 M. Pedersen, 'Article 31:Statistics and data collection',in V. DellaFina et al. (eds.), The United Nations Convention on the
Rights of Persons with Disabilities: a commentary, 2017, p. 561.

232 CRPD Committee, General Comment No 6, paras. 34, 71 and 73.
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3.5.2. Aligning EU disability data with CRPD requirements

Concluding observations

In its concluding observations, the CRPD Committee expresses concerns about the lack of
consistent, comparable EU-wide data and human rights indicators.?* It recommends that the EU
'develop a human rights-based indicators system' as well as a 'comparable comprehensive data
collection system, with data disaggregated by gender, age, rural or urban population and
impairment type". Types of impairment include all kinds of disability: physical, sensory, intellectual
and mental.?*

With specificregard to workand employment, the CRPD Committee voices concernsabout the high
unemployment rates for persons with disabilities in the EU, and especially for women with
disabilities and people with intellectual and/or psychosocial disabilities. It recommends the EU 'take
effective action to measure the employment of persons with disabilities and to increase their
employment ratein the open labour market, including by providing training for member States on
reasonable accommodation and accessibility in the context of employment'. Finally, concerning
women and girls, the CRPD Committee recommends that the EU develop 'affirmative actions to
advance therights of women and girls with disabilities, establish a mechanism to monitor progress
andfunddata collection and research'.

European Parliament resolutions

The European Parliamenthas picked up onthe data recommendation andon a numberof occasions
hasinsisted on the need to collect disaggregated disability data in line with CRPD requirements. It
did so most recently in its resolution of 18 June 2020 on the post-2020 European disability strategy,
where it called for the 'collection (with legally established safeguards) of robust disaggregated data,
broken down by type of disability, age, gender and factors that are relevant to the monitoring of
progress in the implementation of the CRPD and to addressing the barriers faced by persons with
disabilities in exercising their rights'. In this resolution, Parliament also touched upon an
intersectionalapproach to disability data.”*

The quest for more adequate disability data — 'measurable and comparable quantitative and
qualitative indicators'*®—hasbecomea recurringfeature in Parliament's resolutions. Parliament has
called for the development,in cooperation with Eurostat, of a human rights-based indicator system
and for measures to 'harmonise data collection on disability through EU social surveys in line with
Article 31 of the CRPD'.?" In addition, Parliament has advocated the inclusion of persons living in

233 CRPD Committee, Concluding observations EU, 2015, paras. 21, 64, 65,72, 73, 88 and 89. It is worthwhile noting that
the recommendation to raise the rate of employment of persons with disabilitiesalso targeted the EU institutions as
employers.

234 pedersen, Article 31,2017,p.561.

235 European Parliament resolution P9 _TA(2020)0156 on the European disability strategy post 2020, 18 June 2020,
points 19 and 15.

236 European Parliament resolution P8 TA(2017)0474 on the implementation of the European Disability Strategy,
30 November 2017, point 143.

237 European Parliament resolution P8 TA(2016)0318 on the implementation of the UN Convention on the Rights of
Persons with Disabilities, 7 July 2016, points 140-141.
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institutions in EU disability statistics,?® as they are currently not taken into account in the EU-SILC
data by default. Similar calls have come from the EESC*** and the European Disability Forum.?*

3.5.3. Existing Eurostat data

The 2010-2020 European disability strategy — the EU's principal instrument when it comes to
implementing the CRPD - recognised the need for data collection for the various priority areas of
the strategy, including employment. It contains a commitment to streamline disability data
gathered through European social surveys, in particular EU-SILC, EU-LFS and EU-EHIS.**!

Table 4 — EU surveys collecting disability data

Statistics on Microdata on income, poverty Personsaged 16+
EU-SILC?*2  Income andLiving and social exclusion, housing livingin private Annual
Conditions and health households

Statistics on employed and Personsaged 15+

EU-LFS Labour Force uner’rllployed persons ( Ial?our ' living in private Quarterly
Survey force') and economically inactive
households
persons
Data on health status, health
care use, health determinants Personsaged 15+
European Health . . o Every
EU-EHIS Interview Surve and socio-economic livingin private five vears
y background; including activity households y

limitations
Source: Eurostat.

In addition to these periodichousehold surveys, thematicad-hoc modules relating to disability are
conducted occasionally. One example would be the dedicated Labour Force Survey module on
people with disabilities in employment, conducted in 2011. Through their greater depth, such ad-
hocmodules enhance the knowledge base considerably. However, on the negative side, theyare —
typically — one-off undertakings, they are fast out of date and, lastly, they do not generate
comparative dataover time (i.e. time series), which is vital for tracking developmentsor trends.

The European Commission draws mainly on EU-SILC data to inform EU disability policy relating to
the Europe 2020 targets (i.e. employment, education, poverty and social exclusion). Eurostat data
are based on national EU-SILC survey data, which gather data on 'long-standing activity limitation
dueto health problems', considered an adequate proxy for disability.

238 European Parliament resolution P8 TA(2017)0474 on the implementation of the European Disability Strategy, 30
November 2017, point 142.

239 EESC opinion, Shaping the EU agenda for disability rights 2020-2030,2019, point 5.10.

240 European Disability Forum, European human rights report 2020, p. 69, and EDF Resolution on employment of persons
with disabilities, 19 February 2017.

241 The relevance of these surveys for disability data and their methodological differences are examined in S. Grammenos,
European comparative data on Europe 2020 & people with disabilities, ANED, December 2018.

242 EU-SILC contains a small module on health. The health-related questions are: 1. perceived health; 2. chronic
(longstanding) illnesses or conditions; and 3.limitation in activity due to health problems.
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However, the Eurostat dataavailable have their limitations.

> Firstand foremost, they only correspond partially to the social model of disability, as
their focus lies on personalimpairments ratherthan 'interactions with barriers',
although they do consideractivity limitations.

7> Second, the periodicEU household surveysare fairly generalin scope and have not
been specifically designed for collecting disability data (and even less so froma
human-rights perspective). Therefore, Eurostat disability data obtainedthrough
household surveysare neithervery detailed nor sufficiently disaggregated.

# Third, they exclude two groups of people: children under the age of 16 and, of even
greater relevancein the context of this study, people living outside private households
(e.g.peopleliving in institutions, retirement homes, prisons, etc.) As mentioned above,
the omission of personsliving in institutions was addressed by the CRPD Committee.

The European Commission has underlined the importance of disability data on a number of
occasions, for example in its 2017 progressreport on the implementation of the European disability
strategy. There, the Commission highlighted the essential role data collection plays when it comes
to monitoring the situation of people with disabilities and adequately addressing the barriers they
face by means of policymaking.The same Commissionreportmentioned plansto further harmonise
disability data by introducing the Global Activity Limitation Indicator (GALI), - which is already used
in EU-SILCand EU-EHIS - into all relevant social surveys, and in particular intothe EU-LFSonce every
two years. This would create 'a reliable monitoring tool on the employment of people with
disabilities'.**

This reform has in the meantime been realised, through revision of the framework for Integrated
European Social Statistics (IESS).?* Regulation (EU) 2019/1700 was adopted on 10 October 2019,
complemented by a number ofimplementing regulations.?** Hence, even if current survey datado
notyet allow for comprehensive, systematicand regularmonitoring of the situation of people with
disabilities, the revised IESS framework should improve the collection of EU-wide disability data in
future surveysand thusgenerate more adequatedata.

With regard to disability data, Parliament had high ambitions for this file. Its report?* on the
Commission proposal,?” drawn up by the EMPL Committee, strived for the insertion of novel
disability indicators. With particular regard to employment, the report suggested including
indicators such as 'People with disabilities on the labour market', 'Reasonable accommodation
provided for people with disabilities' and 'Participation of people with disabilities in education and
vocational training'. Ultimately, however, these amendments were not retained in the final
compromise text of Regulation 2019/1700, reached over several trilogue rounds.

A specific point raised by the CRPD Committee was the statistical inclusion of persons with
disabilities living in institutions. Actually, the new regulation does not consider persons living
outside private households in regular surveys. Instead, it provides for feasibility studies and pilots,

243 European Commission, Progress Report on the implementation of the European Disability Strategy (2010-2020),
SWD(2017) 29, pp. 17-18.

244 Regulation (EU) 2019/1700 of 10 October 2019 establishing a common framework for European statistics relating to
persons and households, based on data at individual level collected from samples.

245 The most relevantimplementing act inthe ambit of thisstudy is: Commission ImplementingRegulation (EU) 2019/2240,
(technical specifications for LFS), adopted on 16 December 2019.

246 European Parliament, report A8-0247/2017, rapporteur Tamas Meszerics (Greens, Hungary).

247 COM(2016) 551.
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aimed at developing alternative methodologies, 'to improve the efficiency of data collection
instruments in order to allow full participation of people with disabilities'.

Finally, Article 31 CRPD mentions compliance of data collection with data protection law and
international standards, to ensure confidentiality and respect for privacy. Eurobarometer data?®
disperse any possible concerns that citizens might perhaps not be willing to disclose sensitive
personal information regarding disabilities, suggesting a large majority of the general population
(twoin three) arein principle ready to provide, on an anonymous basis, suchdata if this could help
to combat discrimination. Only around 27 % of respondents expressed a certain degree of resistance
(2019). People's attitudes towards this questionhave remained broadly unchangedsince 2007.

Figure 6 — Willingness to provide disability-related personal data (2019)

6%

27%

67%

m in favour opposed ®don't know

Data source: Eurobarometer 493.

248 The question is formulated as follows: Are you in favour or opposed to providing anonymous information about any
disability you may have as part of a census or statistical survey, if that could help to combat discrimination? This is a
recurring question asked in the periodic Eurobarometer survey 'Discrimination in Europe'. Latest data from 2019,
Eurobarometer 493.
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4, Statistical key indicators for employment of persons with
disabilities

Key findings

The CRPD Committee recommended that the EU increase the employment rate of people with
disabilities EU-wide in the open labour market. This matched one of the key objectives of the 2010-
2020 European disability strategy. This endeavour yielded some success: the key labour market
indicators — employment rate, unemployment rate and activity rate —for the working age population
show slightly positive trends for the 2008-2018 period. These positive trends were favoured by the
economic recovery following the financial crisis of 2008.

Nonetheless, major challenges persist. First, there are blatant differences (‘gaps) between people
with and without disabilities; and second, data are silent about the nature and quality of jobs, e.g.
they do not distinguish between the jobs in the open labour market and sheltered workshops, nor
do they reflect part-time employment.

According to 2018 data (ANED computation based on EU-SILC 2018), EU-wide:

- 25% of the population aged 16+ report having some kind of disability (severe disability
prevalence: 7.6 %, moderate disability prevalence: 17.4%). Among the working age
population (age 16-64), the disability prevalence rate is estimated at 17.9 %.

- The employment rate of persons with disabilities remains disproportionally low:52 % of
persons with disabilities are in employment, compared to 76.2 % for persons without
disabilities. The resulting employment gap of 24.2 % corresponds to the long-term trend,
which has been oscillating around 25 % over the past decade.

- The unemployment rate of people with disabilities is double that of people without
disabilities (16.7 % versus 8 %).

- The economic activity rate of people with disabilities amounts to 62.4 %, compared with
82.9 % for persons without disabilities. This leaves more than double as many people with
disabilities economically inactive than people without disabilities. However, some progress
could be achieved over time: the activity rate of persons with disabilities shows a steady rise
from 55.1 % in 2008 to 62.4 % in 2018.

- Persons with disabilities tend to work more often part-time than their non-disabled peers.
This is particularly true for women with disabilities, whose employment rate expressed in
full-time equivalents remains at 21 % (compared with 29 % for men with disabilities and 48 %
for women without disabilities). This high proportion of part-time work is one of several
factors that put women with disabilities at an increased risk of poverty and social exclusion.

The 2020 pandemic and ensuing economic crisis will likely have a negative impact on the
employment situation of persons with disabilities, notably on those who work in the open labour
market. Future statistics will be able to quantify this impact.

4.1. Introduction and methodological note

The starting point of this chapter is the recommendation of the CRPD Committee to increase the
employment rate of people with disabilities EU-wide in the open labour market. This part of the
study examines and presents relevant statistical data relating to key labour market indicators
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(employment rate, unemployment rate and activity rate of persons with disabilities), depicting the
trend for the 2008-2018 period. A gender perspective is added as appropriate.

The EU-wide data used in this chapter are not directly extracted from Eurostat. Instead, they are
aggregated estimates the Academic Network of European Disability Experts (ANED) extrapolated
from EU-SILC data, upon the request of the European Commission. ANED's computation of data
serves the purpose of monitoring the evolution of the Europe 2020 targets for people with
disabilities, and thus covers the areas of employment; education; and poverty and social exclusion.
ANED's latest full report, published in 2018 and drawing on EU-SILC 2016 data, gives detailed
methodological explanations. Subsequently, statistical updates for a limited number of key
indicators were presented for the years 2017 and 2018.%* This explains why in this chapter some
datareferto2018and othersto 2016.

As explained above, EU-SILC data are based on self-reporting, collected in household surveys in the
Member States. EU-SILC data do not fully match with the CRPD's human rights approach to
disability. However, they distinguish between 'chronicillness' and 'limitation in activity' (which is
considered an adequate proxy for the concept of barriers), whereby the limitation is defined as
longer-term (i.e. minimum sixmonths). It is noteworthy that datapresented in this chapter are EU-
wide aggregates of national survey data computed by Eurostat. These data may vary considerably
from one country to another for any of the indicators. According to Eurostat, EU-SILC data are also
used for monitoring the implementation of the social protection and inclusion dimension of the
European Pillar of Social Rights.

While ANED forms the main data source for this chapter, complementary data was obtained from
the Gender Equality Index — which is also based on EU-SILC — and Eurofound (in particular, but not
exclusively, the European Quality of Life Survey).

4.2. Disability prevalence

There are no exact data on how many people living in the EU have a disability, and figures vary
depending on the methodology and definition of disability used. The most recent ANED
estimates*° (based on EU-SILC 2018) suggest that, EU-wide, 25 % of people aged 16+ have a
disability. Moderate limitations (17.4 %) prevail over severe disability (7.6 %).>' Overall, disability
prevalenceis higheramong women than men (women: 27.3 % and men: 22.6 %).

If the spotlightis placed on the working age population (defined here as the 16 to 64 age cohort),
the disability prevalence rate is estimated at 17.9%. Disability prevalence rises with age, as older
people are more prone toimpairment: for the65 and over age group, the disability rate is estimated
at 48.5 %.

249 Unless otherwise indicated, statistical data in thischapter are taken from: S. Grammenos, European comparative data
on Europe 2020 & people with disabilities (based on EU-SILC 2016), ANED, December 2018.Updates for selected key
indicator tables were published in March 2019 for 2017 data (based on EU-SILC-2017) and in September 2020 for 2018
data (based on EU-SILC 2018).

250 ANED update 2020 (based on EU-SILC 2018).

231 'Severe disability' is not further defined.
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Table 5 - EU-wide disability prevalence (2018)

No Working age
-- (16-64) -

25%

2 75 % severe moderate 22.6% 27.3% 17.9% 48.5%

average
7.6 % 17.4%
Data source : ANED, based on EU-SILC 2018.

The latest available absolute figures have been computed by ANED on the basis of 2016 data -
hence for a pre-Brexit EU -, and suggest a disability prevalence rate of 24.4 % (working population),
translating to 99 million people with disabilities.*?

However, the aforementioned limitations inherent in household surveys mean that this figure
excludes two groups, namely children under 16 and people living outside a private household.
ANED computes the missing figuresas follows:

= forpersons with disabilities living in institutions, 1 percent point is to be added for
persons aged under65and 5% for persons aged 65+;and
= forchildren under the age of 16, a disability prevalence of 4.3 % is indicated.

As aresult, the overall disability rate in the EU, coveringall ages, was estimated at 21.1 % of the total
population for the year 2016.%>* If only the working age population is taken into account, the
disability rateis 17 %.

In a recent statement made during the European Parliament's debate on the future EU disability
strategy, Commissioner Dallilikely referred to these ANED figures when she said:'According to the
latest figures available to the Commission, approximately 100 million persons in Europe have a
disability. They represent a very important share of the EU population, and they mustby no means
be left behind'.**

252 ANED study 2018, p. 18.
253 ANED study 2018, p. 25

234 Statement Commissioner Helena Dalli, European Parliament plenary debate of 17 December 2019. The 100 million
figure was also cited in the European Parliament resolution on the post-2020 European disability strategy (recital B).
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Figure 7 — Comparison of disability prevalence:all ages versus working population (2016)

Disability prevalence: all ages

= people with disabilities = people without disabilities

Disability prevalence: working population (16-64)

= people with disabilities = people without disabilities

Data source: ANED.

4.3. Key employmentindicators

ANED provides data for employment, unemploymentand the activity rate for the2008-2018 period
for the working age population (i.e. 20 to 64). It compares the situation between people with
disabilities and people without disabilities, at the general level and also broken down by gender,
age group and degree of disability (severe and moderate).

According to the latest available statistical EU-wide data (for the year2018, based on EU-SILC2018),
52 % of people of working age (20-64) with disabilities are in employment (including self-
employment), while 16.7 % are unemployed. In the same period, the rate of economic activity
among people with disabilities amounts to 62.4%. These key labour market data reveal striking
differences between people with and without disabilities: more than double as many people with
disabilities are economically inactive, and their unemploymentrate is also twice as high.
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Table 6 - Key employment data (2018)

Persons with disabilities | Persons withoutdisabilities | Resulting gap

Employmentrate % 76.2 24.2
Unemployment rate % 16.7 8 8.7
Activity rate % 62.4 82.9 20.5

Source: ANED, based on EU-SILC 2018.

The EU 2020 Joint Employment Report deems the low employment and activity rates of persons
with disabilities 'an untapped potential'.** According to this report, the high activity gap suggests
"that significant barriers exist for personswith disabilities in accessing the labourmarket'.

It needs to be noted that the prevalence of a disability (activity limitation) of the working age
population (20 to 64) does not correlate with the percentage of persons receiving a disability
benefit. Both indicators are collected in the EU-SILC survey, but figures differ considerably for a
number of reasons, partly because moderate activity limitation may be below the disability degree
threshold recognised in national legislation.”¢

4.3.1. Employment rate

Available data

The employment rate of people with disabilities
remains disproportionally low. The most recent
ANED data (based on EU-SILC 2018) indicate that EU- "€ employment rate is the percentage of
wide 52 % of disabled persons aged 20to 64 arein ~ €MPloyed persons in relation to the total
employment, compared to over 76 % for people  PoPulation of the same age bracket (here:
without disabilities. Thus, the employment gap (ie. 20 119 @A), I3 EL G5 (1D FEgeL: ?mplc_’yed
the difference in the employment rate of people ?:ﬁtisrig_ce,:nggs:]epersons ety el
with and people without disabilities) remains ’
significant,amounting to 24.2 percentage points.

Definition of employmentrate

The aforementioned figure of 52 % constitutes the computed EU-average, which somewhat
conceals that the employment rate of persons with disabilities varies considerably across Member
States, ranging from just above 30% in some countries (Greece: 31.1 %; Croatia: 34.4%; Bulgaria:
35.5 %) to well over 60 % in others (Denmark, Estonia, Latvia,Netherlands).

Taking a closer look at the gender perspective, women with disabilities are worse off thanmen: only
49.3 % of women with disabilities are in employment, compared with 55.1 % of men.

In general, level of education plays a significant role in chances on the labour market; this also
applies to people with disabilities. Based on the European Quality of Life Survey (EQLS-2016), a
recent Eurofound study®’ indicates that 72 % of people with disabilities who completed tertiary
education arein employment. Theratio drops sharply to 46 % for those with secondary education,

255 European Commission and Council, Joint Employment Report 2020, p. 63. The Joint Employment Report by the
European Commission and the Council ismandated by Article 148 TFEU and a key elementin EU economic governance.
It provides an annual overview of the main employment and social developments in the EU as a whole, as well as EU
countries' reform actions. In addition, it monitors Member States' performance inrelation to the social scoreboard set
up inthe context of the European Pillar of Social Rights.

256 See ANED study 2018, p. 36.

257

Eurofound, The social and employment situation of people with disabilities, 2018.
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and shrinks to026 % for those having completed primary education only. Asmentioned in Chapter2,
both the European Parliament and the EESC have pointed at the interconnectedness between
education and employment, calling for quality education for persons with disabilities as
precondition for their inclusionin the (open) labour market.

Figure 8 - Employmentrate of people with disabilities by level of education (2016)

Employment rate by education level

primary

secondary

tertiary

(=]

10 20 30 40 50 60 70 80

Data source: Eurofound.

The breakdown by age group uncovers major differences. The employmentrateis highest in the 35
to 44 age bracket, namely 64.7 %. Furthermore, people with disabilities aged between 25 and 54 do
relatively well. Conversely, employment prospects arerathergrim for the young (29.7 %) and those
aged 55 and over. High drop-out rates from schools exacerbate the problem. ANED provides data
for 2016, indicating that 23.6 % of young people with disabilities (aged 18-24) are early school
leavers, compared with 11 % for non-disabled young people.?®

Table 7 - Employmentrate as a percentage: breakdown by age group, EU-average (2018)

Age group 16-24 25-34 35-44 45-54 55-64

Persons with disabilities 59.8 64.7 60.8 38.9
Persons without disabilities 31.7 77.8 86.2 86.5 65.4
Employmentgap 2 18 21.5 21.8 26.5

Data source: ANED, based on EU-SILC 2018.

Hidden factors in the employment rate for people with disabilities

The employment rate is an important indicator for the inclusion of persons with disabilities in the
labour market. However, the above-mentioned EU-wide employment rate of 52 % (2018) does not
tell the full story, as it needs to be looked atin conjunction with the activity rate (Chapter 4.3.3.) of
persons with disabilities, which remains disproportionally low. Furthermore, the employment rate
does not distinguish betweenjobs in the open labour marketand sheltered workshops, nor does it
distinguish between full-time and part-time employment. This was also observed by the European
Parliamentin 2017, stating 'the number of persons with disabilities in employmentmight be lower

258 ANED study 2018, p. 172.
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than data indicates, considering many fall into the category of "not employable", or work in the

sheltered sector'.?°

In practice, reportedly, the jobs of
persons with disabilities do often not
correspond to the requirements of
Article 27 CRPD, which provides for
access to a 'labour market and work
environment thatis open, inclusive and
accessible to personswith disabilities'. A
study commissioned by the European
Parliament concluded that no EU-wide
data exist concerning the sheltered
sector. Even if some countries gather
data concerning persons in sheltered
workshops, their comparability is

Sheltered workshops are deemeddiscriminatory

Depending on the Member State, persons with disabilitie s
working in the sheltered sector are often not granted
employee status, which deprives them from entitlement
to a minimum wage. Instead, low remuneration is
common, which raises the risk of in-work poverty. Without
employee status people with disabilities do not have
independent social security or employment protection. In
some countries (e.g. Austria), persons working in sheltered
workshops are not included in the labour market statistics,
which renders them statistically invisible.

(Source: Equinet).

hampered by the fact that there is no
common definition at national level as
to what constitutes a sheltered
workshop. This is mainly due to 'the differences that exist in the names, structures and legal
frameworks which implement sheltered workshops in the Member States'.?** The same study found
that there is great variation in terms of employment status and remuneration of sheltered
employees, and that only few Member States grant sheltered workers employee status. The study
also mentioned the existence of transitional sheltered workshops which aim at preparing people
with disabilities for integration in the open labour market.®' It is worth noting that the CRPD
Committee invites state parties to 'facilitate the transition away from segregated work
environments for persons with disabilities and support their engagement in the open labour
market, and in the meantime also ensure the immediate applicability of labour rights to those
settings'.”®?

One conclusion of this chapter is that, with regard to the main employment objectives of the 2010-
2020 European disability strategy, namely raising the share of persons with disabilities in the open
labour market (addressed also by the CRPD Committee in its concluding observations), the data
available do not allow any progress to be measured, as EU-wide data do not cover the protected
and open labour markets separately and coherently.

It appears that Eurofoundis currently preparing a study examining the open labour market for
people with disabilities in the EU Member States and the policies supporting their employment,*3
which might be able to give more clarity.

Finally, with regard to work schedules, persons with disabilities are in general more likely to work
part-time than those without disabilities. ANED highlights that the over-representation of persons

259 European Parliament resolution P8 TA(2017)0474 on the implementation of the European Disability Strategy,
30 November 2017, Recital X.

260 Reasonable accommodation and sheltered workshops, 2015, p. 21.
261 Reasonable accommodation and sheltered workshops, 2015, p. 31.
262 CRPD Committee, General Comment No 6, para. 67.

263 Eurofound, How to use the surge in teleworking as a real chance to include people with disabilities, blogpost,
17 August 2020. The study findings are expectedin spring 2021.
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with disabilities in part-time employment allows for different interpretations. While persons with
disabilities may find part-time jobs attractive and not aim at full-time employment, it is also
necessary to consider that theymay not always be considered for a full-time job or not be granted
the necessary work accommodationson the side of the employer.?*

Employment rate: development from 2008t0 2018

Figure 9seeks to capture the longer-term trend,by comparing the employmentrate of people with
disabilities, people without disabilities and the total working population over a full decade. The
curve for persons with disabilities shows a steady upwards trend since 2008, which was certainly
favoured by economic recovery. The employment rate rose from 46.4% in 2008 to 52 % in 2018.
Concurrently, the employmentgap narrowed slightly, from 27.5 percentage points in 2008 to 24.2
percentage pointsin 2018. Nonetheless, the gap remainssubstantial.

Figure 9 - Employmentgap between people withand without disabilities (2008-2018)
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Data source: ANED based on SILC-2018.

The social and economic consequences of COVID-19

It is to be expected however that the positive employment trend described above will be heavily
disrupted by the coronavirus crisis. Obviously, the pandemic has wide economic and social
implications and is already leading to widespread loss of employment, whereby certainsectorsare
harder hit than others. In general, people with temporary contracts and vulnerable people in the
precarious job segmentare presumed to be atgreaterrisk of losing theirjobs. Therefore, in its recent
resolution on the consequences of the pandemic, the European Parliament insisted that persons
with disabilities 'should be included in all income protection measures' 2%

It is hard to predict how the Covid-19 pandemic will pan out. Only future statistics will be able to
capture the full scale of the impact. However, the first reports are emerging and giving an idea of
the pandemic's effect on the labour market. Eurofound, which has recently published an initial
survey-based assessment, believes that the crisis 'may well squeeze out jobs held by people with

264 ANED study 2018, p. 68.

265 European Parliament resolution P9_TA(2020)0054 on EU coordinated action to combat the COVID-19 pandemic and its
consequences, 17 April 2020, points 13 and 36.
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disabilities, who may then face more difficulties and competition to re-enter the labour market'.*
First-hand evidence comes from Inclusion Europe, a civil society organisation representing people
with intellectual disabilities and their families. A report from November 2020 affirms that many
people with intellectual disabilities have indeed lost their employment in the open labour market
during the pandemic, and that only in some countries they could benefit from governmental
income support schemes. The reportstressed thatwhile persons with intellectual disabilities face a
particular risk of job loss in certain sectors (e.g. the hospitality industry/horeca sector), it is feared
that a potential recessionwill exacerbate the employmentsituationstill further. In addition, people
working in sheltered workshopsfelt 'left behind', as many of these workshops have closed.?’

Commissioner Dalli has publicly recognised the fact that persons with disabilities are among the
groups particularly affected by the pandemic.?® In this context, the Commissioner has called on
Member States to duly consider the European Pillar of Social Rights, and notably its chapter on
'social protection and socialinclusion'.

Despite the presumablylarger-scale consequences of the pandemic on the employment of persons
with disabilities, interestingly, Eurofound also sees some opportunities in the current upswing of
teleworking:'As companiesrevisittheir work practicesand embrace telework, the potential it offers
for change could prove a usefulangle in making society in generaland work specifically disability-
inclusive'. While Eurofound acknowledges thattelework is not possiblein all jobs, it argues that for
people with disabilities, telework could remove obstacles such as unsuitable workspaces and
commuting to work. The latter pointseems substantial against the background of the EU-EHIS 2014
survey, which suggested that people with mobility problems had the lowestemploymentrates.®®

Some caution is however warranted. Eurofound recognises that telework could be a 'double-edged
sword', when used as an excuse to avoid reasonable accommodation measuresand accessibility of
the workplace. Furthermore, it touches upon another important aspect when stressing that
telework entails a risk of 'isolation, loneliness and social exclusion'. Therefore, Eurofound insists,
inclusive and non-discriminatory telework needs to be voluntary: 'Working remotely, or from the
office, should be an option, a facilitator and not a condition for accessto work or retention'.?”°

266 Eyrofound, Living, working and COVID-19, September 2020.

267 Inclusion Europe, Neglect and discrimination. Multiplied. How Covid-19 affected the rights of people with intellectual
disabilities and their families, November 2020, pp. 13 and 50-52.

268 Helena Dalli, Speech on the impact of the coronavirus outbreak on persons with disabilities, 30 April 2020. In her speech,
the Commissioner targeted social and health implications rather than employment.

269 ANED study 2018, p. 8.

270 Eurofound, How to use the surge, 2020.

73


https://www.eurofound.europa.eu/sites/default/files/ef_publication/field_ef_document/ef20059en.pdf
https://www.inclusion-europe.eu/wp-content/uploads/2020/11/COVID-report-Final.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/dalli/announcements/speech-commissioner-dalli-impact-coronavirus-outbreak-persons-disabilities_en

EPRS | European Parliamentary Research Service

4.3.2. Unemployment rate

According to the latest ANED estimates for
2018, the unemployment rate of people with
disabilities (20-64 age group) is more than
double the rate of people without disabilities
(16.7 % and 8 % respectively). This resulting
'unemployment gap' - the difference in the
unemploymentrate of people with and people
without  disabilities - amounts to
8.7 percentage  points. That  broadly
corresponds to the average unemployment
gap over 10 years (8.2 %), meaning that the
gap, despite some minor ups and downs, has
remained wide.

Figure 10 depicts the trend over time, by
comparing the unemployment rates for
people with disabilities, people without

Definition of unemploymentrate

The unemployment rate is the ratio of unemployed
(i.e. job seeking) persons to the labour force. The
labour force itself is defined as the economically
active population, comprising the employed and
the unemployed.

Unemployment figures in this chapter are based on
ANED analysis of EU-SILC data. As ANED highlights,
these unemployment data might differ from official
unemployment statistics drawn from administrative
records, because EU-SILC data are based on self-
declaration and established in a different way than
administrative data. (ANED study 2018, p. 137)

disabilities and the total working population for the decade 2008-2018. While the long-term trend
is not very encouraging, pointing slightly upwards, a reverse trend has been observed since 2015.
Since then, the unemployment rate for people with disabilities has dropped from a peak of 20.2 %

to 16.7 % in 2018.

However, as sketched out above, the outbreak of the pandemicin 2020is shaking up labour markets
onanunprecedented scale,and along recovery period is to be expected. This will weigh heavily on
unemploymentstatistics across Europe —in generaland for people with disabilities.

Figure 10 - Unemployment gap between people with and without disabilities (2008-2018)
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4.3.3. Activity rate

The activity rate describes the workforce. Conversely,  Definition of activity rate

people count as economically inactive if they are The activity rate is defined as the ratio of
neitherin employment nor unemployed (nor seeking economically active people (i.e. the sum
employment), for whatever reason. In this respect,  ,femployed and unemployed persons) to
economic inactivity includes quite heterogeneous  the total population of the same age
groups, such as students, retired, those fulfilling  group.

domestic tasks, and also those considered

permanently unfit for work ('non-employable’). Economically inactive persons are not
reflected in unemployment statistics.

One particular subgroup of the economically inactive

population are persons with disabilities. As a survey-

based Eurofound report illustrates, many in this group declared themselves as able and willing to
work. Reportedly, as many as half of inactive people with disabilities would like to work 32 hours or
more a week.”" A particular problem often intertwined with inactivity is the feeling of social
exclusion, something one in two inactive persons with disabilities report experiencing.’?

Like the ANED data provided for employmentand unemployment, the data regardingthe EU-wide
activity rate target people of working age (aged 20 to 64). The data show a significant discrepancy
between the activity rate of people with disabilities their non-disabled peers: in 2018, 62.4 % of
people with disabilities participated in the labour market, compared with 82.2 % of people without
disabilities. This means an activity rategap of 19.8 percentage points.

Furthermore, ANED datasuggest that people with disabilities have an overall higher risk of poverty
and social exclusion than their non-disabled peers. This applies acrossall categories — economically
active (i.e.employed or unemployed)and inactive —and across all levels of education.?”> Among the
employed, one main poverty factor is that persons with disabilities are disproportionately
represented in the group working part time.

Figure 11 displays the economic activity trend over the years, by comparing the activity rate of
people with disabilities, people without disabilities and the total working population for the 2008-
2018 period. The 10-year trend in the activity rate points slightly upwards, from 55.1% in 2008 to
62.4 % in 2018 for people with disabilities, Moreover, the increase was steeper than for their non-
disabled peers (79.5 % in 2008 and 82.2 % in 2018). An encouraging trend can also be observedin
the activity rate gap, which narrowed somewhatfrom 24.4 %in 2008 to 19.8 % in 2018.

271 Eurofound, Reactivate: Employment opportunities for economically inactive people, 2017, p. 30.
272 Eurofound, Reactivate, 2017, p. 37.
273 ANED study 2018, pp. 320-321.
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Figure 11 - Activity gap between people withand without disabilities (2008-2018)
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Data source: ANED based on SILC-2018.

Bringing economically inactive people (including people with disabilities) into employment is a
major preoccupation for the EU. Already in 2008, the European Commission adopted a
recommendation on the active inclusion of people excluded from the labour market,?*which was
subsequently endorsed by Parliament and Council. This recommendation was aimed at securing
adequate social protection for those unable to work and at bringing those who were able to work
into quality employment through income support, inclusive labour markets and access to quality
services. The latest Commission implementation report (2017) considers that the Active Inclusion
Recommendation 'hasacted as a driver for structural reforms and has yielded encouraging results’,
but success 'depends on the commitment and full involvement of national, regional and local
partners'.?”> Overall, the progress Member States have made varies enormously. Worthwhile
mentioning in this context is that active inclusion policies are also monitored within the European
Semester and addressedin the country-specificrecommendations to the Member States.

The aforementioned Eurofound report, which builds on the Active Inclusion Recommendation,
describes national measures and incentives to bring personswith disabilities intothe labour market,
some of them reportedly quite successful.”¢ Good national practices in thisrespect are alsoincluded
in the EU Joint Employment Report.?”’

274 Commission_recommendation of 3 October 2008 on the active inclusion of people excluded from the labour market.
0JL 307,18.11.2008, pp. 11-14.

275 Commission report on the implementation of the 2008 Commission Recommendation on the active inclusion of people
excluded from the labour market, SWD(2017) 257, pp. 8 and 25.

276 Eurofound, Reactivate, 2017, pp. 50-55.
277 Commission and Council, Joint Employment Report 2020, p. 72; Joint Employment Report 2018, p. 48.
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4.4. The genderaspect: women with disabilitiesin employment

When the gender dimension is examined more closely, there is statistical evidence that access to
the labour market is more difficult for women with disabilities than for men with disabilities. As
already mentioned, ANED datapoint ata gender gap in the employmentrate: only 49.3 % of women
with disabilities are in employment, compared with 55.1 % of men with disabilities. A similar pattern
can be observed with regard to the activity rate of women with disabilities, which is almost six
percentage points lower thanthat of men with disabilities (2018: women 58.9% and men 66.5 %).

The Gender Equality Index of the EuropeanInstitute for Gender Equality (EIGE) addsa dimension by
calculating theemploymentrate of personswith disabilities in full-time equivalents (FTE), based on
Eurostat data (EU-SILC).?”2 It finds that the FTE employment rate remains very low for men with
disabilities, namely 29 %, compared with 64 % for their non-disabled peers) and is even lower for
women with disabilities, namely 21 % (compared with 48 % for women without disabilities). Even if
ANED and EIGE data are notfully coherent because of discrepancies in thesampled age group (EIGE:
15 to 64; ANED: 20 to 64), the comparison between ANED and EIGE data leads to the following
conclusions:

> womeningeneralare morelikely to work part-time than men;
> part-timework is widespread among people with disabilities;
> theshare of women with disabilities working part-time is particularly high.

Unsurprisingly, EIGE finds that around one third of women with disabilities areat risk of poverty and
social exclusion.

Figure 12 —Employmentrate for gender and disabilityin FTE (2018)
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Data source: EIGE based on SILC-2018.

In general, employment is considered to be an important factor when it comes to pulling people
out of poverty, provided the salary level allows for a decent standard of living. Evidence suggests
that the risk of poverty and social exclusion is higher among people with a low level of education

278 E|GE, Gender Equality Index 2020, 2020, pp. 29-30.
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and among persons with disabilities. The Gender Equality Index argues that an increased risk of
poverty and social exclusion is 'oftenassociated with a combination of unemploymentor inactivity,
low work intensity at household level, low educational attainment, poor working conditions,
insufficient financial resources, material deprivation and/or discrimination'.?”? It appears that the risk
of poverty is compounded for women with disabilities who have a low level of educationand a part-
time job.

A study® commissioned by the European Parliament looked into the reasons for multiple and
intersectional discrimination on the grounds of gender and disability. It found that progress was
hampered by:

> alackofawareness of the existence of multiple discrimination;

> alackof consideration of gender issues in EU and national disability strategiesand vice
versa, a lack of consideration of disability issues in gender strategies (disability and
gender mainstreaming);

> andalack of political representation of women with disabilities.

Overall, the study found that discrimination and access to employment for women remains
significantly under researched.

279 EIGE, Gender Equality Index 2020, 2020, pp. 36-37.

280 Discrimination and access to employment for female workers with disabilities, Policy Department, Directorate-General
for Internal Policies, European Parliament, 2017.
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5. Conclusions

The Employment Equality Directive (EED), adopted in November 2000, outlaws discriminationin the
field of employment, occupation and vocational training, including on grounds of disability. The
primacy of international agreements over EU secondary law means that the directive mustcomply
with the CRPD, a UN treaty that the EU concluded in 2010. While the EED is by and largein line with
the CRPD, certain discrepancies exist, in particular regarding the definition of disability, forms of
disability, reasonable accommodation, equality bodiesand data collection.

Some of these discrepancies — notably the classification of denied reasonable accommodation as
discrimination and the mandatory establishment of equality bodies — would have been mitigated
by the horizontal equal treatment directive that the European Commission proposed in 2008.
However, this proposal has faced strong resistance in Counciland, despite some progressover the
years,an agreement in the near future stillappears to be out of reach.

The EED has yet to undergo a fully-fledged evaluation by the European Commission. However,some
evidence on the operation of the directive is available, encompassing reports by the Commission,
the European Parliament, the EESC, EU agencies, Member States, Equinet, disability NGOs and, not
least, substantial research work contracted by the Commission from academic disability networks
(substantialin terms of both quality and quantity).

In addition, the ECJ has contributed significantly to clarifying the scope and application of the
directivein the light of the CRPD, inter alia by exploring the boundaries of the concept of disability,
and it has even developed equality law further through a 'purposive and expansive interpretation'
of the EED. To date, and with regard to discrimination on grounds of disability, ECJ case law has
examined direct and indirect discrimination, harassment, reasonable accommodation, multiple
discrimination and recently also positive action, while the interpretation of instruction to
discriminate and victimisation of persons with disabilities have not yet been the subject of court
proceedings.

The legal transposition of the directive into national law initially proved challenging, resulting in
dozens of infringement procedures against virtually all Member States. Academics argue that the
way certain provisions and concepts are transposed into national law might require further
Commission monitoring, as they are not yet deemed fully compliant. Attention would need to be
paid not only to national provisions, but also to their application, since 'legislation alone is not
enough to ensure full equality' and must be combined with appropriate policy action, as the
Commission putitinits 2014implementationreport on the EED. Indeed, national law and practices
vary greatly concerning certain aspects of the directive, and there is much potential to render the
EED more effective. The following issues seem to be of particular concern:

- Reasonable accommodation: Evidence suggest that levels of knowledge and awareness of
reasonable accommodation continue to be low, and that its practice is still underdeveloped.
Stakeholders believe that EU-level guidance to could foster a more uniform interpretation of the
concept of reasonable accommodation and in particular the proportionality test (‘disproportional
burdens'). In general, data appear to be lacking with regard to national accommodation practices
(including litigation and remedies).

- Positive action: Various reports suggest that positive action measures for the employment of
people with disabilities are EU-wide common practice. Most Member Stateshave quotasystemsin
place, however, doubts have arisen regarding their effectiveness. Quotas do not seem to be
systematically implemented. Moreover, penalties for failure to comply with quotas have been
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described as not sufficiently dissuasive. Hence, employers can easily to circumvent quotas by paying
a feerather than recruiting and retaining personswith disabilities.

- Sanctions: Also with regard to sanctions for infringing equality law, a lack of dissuasive sanctions
was observed, which renders national sanctions mechanisms ineffective. The EED states that
sanctions must be 'effective, proportionate and dissuasive', but in practice this does not
systematically seem to be the case. In practice, sanctions are often too low or too narrowly drawn;
consequently, they neither compensate victims adequately nor do they have a deterrent effect.
Major issues are also the lack of alternatives to monetary sanctions (e.g. injunctions,annulmentof a
discriminatory act/provision and reinstatement of an employee) and the weak enforcement of
sanctions onceimposed.

- Equality bodies: The establishment of equality bodies is not mandated by the EED. Nonetheless,
they arevital in the implementation and enforcement of equality law at national level. All but two
Member States have equality bodies in place that deal (inter alia) with disability discrimination.
However, thereis considerable variation in their competences andactivities. For instance, onlysome
equality bodies are vested with the power to engagein litigation and/or issue binding decisions. A
recent Commission recommendation provides guidance, setting out minimum standards for
equality bodies. This guidance was much welcomed, but at the sametime it was argued that to be
effective, standardswould need to be legally binding.

- Data collection: Contrary to the CRPD, data collection is not mandated under the EED. Currently
available disability data have been criticised as beingtoolimited: they only correspond partially with
the social model of disability; they are not sufficiently disaggregated; they exclude people living in
institutions; and for a number of aspects no EU-wide data are gathered (e.g. discrimination cases,
reasonable accommodation, positive action, sanctions, sheltered workshops). The recently revised
IESS framework (Regulation2019/1700 and implementing rules) is expected toimprove the EU-wide
disability data gatheredthrough household surveys.

The CRPD Committee's main employment-related recommendation to the EU was to increase the
number of persons with disabilities in employment, an objective also pursued by the EU disability
strategy. This objective has been attained to some extent: the key labour market indicators
(employment rate, unemployment rate and activity rate) for the working age population show a
slightly positive trend for the 2008-2018 period, favoured by the economicrecovery after the 2008
financial crisis. Notwithstanding, the gap between people with and people without disabilities has
remained wide. Of particular concernin this respect is the employment of women with disabilities.
Equality measures such as reasonable accommodation in the workplace and positive action
measures do have some potential to boost employment. However, there is reason to fear that the
economicimpact of the pandemicwill have a considerableimpact on the employment of persons
with disabilities.
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Annex 1:CRPD ratification by the EU and Member States

While the EU and all of its Member States have by now ratified the CRPD, this is not the case for the
Optional Protocol. The table below shows the state of play as per 31 October 2020.

State party
« « B

. I
Austria v v v v
Belgium v v v v
Bulgaria v % v _
Croatia v v v v
Cyprus v v v v
Czechia v v v _
Denmark v v n/a v
Estonia v v n/a v
Finland v v v v
France v v v v
Germany v % v v
Greece v % v v
Hungary v v v v
Italy v % v v
Latvia v % Vv v
Lithuania v v v v
Luxembourg v v v v
Malta v v v v
Portugal v v v v
Romania v v v _
Slovakia v % v v
Slovenia v v v v
Spain v v v v
Sweden v v v v

Source: CRPD.

Note: Countries may become parties to the Convention and the Optional Protocol either by signing and
subsequent ratification, or directly by ratifying without prior signing (‘accession’). The latter is the case
for Denmark and Estonia in view of the Optional Protocol.
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Annex 2:The hierarchy of normsin EU disability law

EU Treaties

International law

EU secondarylaw

EU soft law

Treaty on European Union

Article2TEU

The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule
of law and respect for human rights, including the rights of persons belonging to minorities.
These values are common to the Member States in a society in which pluralism, non-discrimination,
tolerance, justice, solidarity and equality between women and men prevail.

Article3TEU
1.The Union's aim is to promote peace, its values and the well-being of its peoples.

3.[...]ltshall combat social exclusion and discrimination, and shall promote social justice and protection,
equality between women and men, solidarity between generations and protection of the rights of the
child.

Treaty on the Functioning of the European Union
Article 10 TFEU

In defining and implementing its policies and activities, the Union shall aim to combat discrimination
based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.

Article 19 TFEU

1. Without prejudice to the other provisions of the Treaties and within the limits of the powers conferred
by them upon the Union, the Council, acting unanimously in accordance with a special legislative
procedure and after obtaining the consent of the European Parliament, may take appropriate action to
combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.
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Charter of Fundamental Rights of the European Union
Article 20 - Equality before the law

Everyone is equal before the law.

Article 21 - Non-discrimination

1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic
features, language, religion or belief, political or any other opinion, membership of a national minority,
property, birth, disability, age or sexual orientation shall be prohibited.

Article 26 - Integration of persons with disabilities

The Union recognises and respects the right of persons with disabilities to benefit from measures
designed to ensure their independence, social and occupational integration and participation in the life
of the community.

International law

UN Convention on the Rights of Persons with Disabilities

EU secondary law: main instruments

Employment Equality Directive (2000)

Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal
treatment in employment and occupation. OJL 303,2.12.2000, pp. 16-22.

European Accessibility Act (2019)

Directive (EU) 2019/882 of the European Parliament and of the Council of 17 April 2019 on the
accessibility requirements for products and services. OJ L 151,7.6.2019, pp. 70-115.

European Pillar of Social Rights (2017)
Principle 3 - Equal opportunities

Regardless of gender, racial or ethnic origin, religion or belief, disability, age or sexual orientation,
everyone has the right to equal treatment and opportunities regarding employment, social protection,
education, and access to goods and services available to the public. Equal opportunities of under-
represented groups shall be fostered.

Principle 17 - Inclusion of people with disabilities

People with disabilities have the right to income support that ensures living in dignity, services that
enable them to participate in the labour market and in society, and a work environment adapted to their
needs.

87


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32000L0078
https://eur-lex.europa.eu/eli/dir/2019/882/oj

EPRS | European Parliamentary Research Service

EU soft law: main instruments

European Disability Strategy 2010-2020

European Disability Strategy 2010-2020: A renewed commitment to a barrier-free Europe,
COM(2010) 636

- Initial plan to implement the European Disability Strategy, SEC(2010) 1324
- Background document, SEC(2010) 1323

European Disability Strategy post-2020

Due in 2021 (according to the Commission's 2021 work programme 2021, Annex )
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Annex 3: Equality bodies dealing with discrimination on
groundsof disability

This table provides a list of all national equality bodies that deal — either exclusively (as a single-ground
body) or among others (as a multi-ground body) - with disability issues. It indicates also whether the
body has a specific mandate to deal with the CRPD. Bodies assuming an Article 33(2) function for
promoting, protecting and monitoring the implementation of the CRPD) are marked with an asterisk (¥).
To be noted, such national Article 33(2) frameworks may be composed of one or several bodies.?!

Mandate
Member : . to deal
Equality bod Website .
State quality y ebsit ground | ground | with
CRPD
Austria Austrian Disability www.behindertenanwalt.gv.at X
Ombudsman
Belgium Interfederal Centre = www.unia.be X x*
for Equal

Opportunities (Unia)

Bulgaria Commission for www.kzd-nondiscrimination.com X X
Protection against
Discrimination

Croatia Ombudsman for www.posi.hr X x*
Persons with
Disabilities

Cyprus Commissioner for www.ombudsman.gov.cy X X*

Administration and
the Protection of
Human Rights

Czechia Public Defender of www.ochrance.cz X x*
Rights
Denmark Danish Institutefor | www.humanrights.dk X x*

Human Rights

Board of Equal www.ligebehandlingsnaevnet.dk X
Treatment
Estonia Gender Equalityand = www.volinikee X X

Equal Treatment
Commissioner

Finland Non-Discrimination = www.syrjinta.fi X X
Ombudsman
France Defender of Rights www.defenseurdesdroits.fr X x*
Germany Federal Anti- wwwe.antidiskriminierungsstelle.d X
Discrimination €
Agency

281 A comprehensive overview of national structuresin charge of implementing and monitoring the CRPD is provided by
FRA on its website.
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Greece

Hungary

Ireland

Italy

Latvia

Lithuania

Luxembourg

Malta

Netherlands

Poland

Portugal

Romania

Slovakia

Slovenia

Spain

Sweden

Office of Greek
Ombudsman

Equal Treatment
Authority

Office of the
Commissioner for
Fundamental Rights

Irish Human Rights
and Equality
Commission

National Office
against Racial
Discrimination

Ombudsman

Office of the Equal
Opportunities
Ombudsperson

CentreforEqual
Treatment

Commission forthe
Rights of Persons
with Disability

Human Rights
Institute

Commissioner for
Human Rights

n/a

National Council for
Combating
Discrimination

Slovak National
Centre for Human
Rights

Advocate of the
Principle of Equality

n/a

Equality
Ombudsman

WWW.synigoros.gr

www.egyenlobanasmod.hu

www.ajbh.hu

www.ihrec.ie

www.unar.it

www.tiesibsargs.lv

www.lygybe.lt

www.cet.lu

www.crpd.org.mt

www.mensenrechten.nl

www.rpo.gov.pl

www.cncd.org.ro

www.snslp.sk

www.zagovornik.si

www.do.se

Source: Equinet, FRA and websites of national equality bodies.

90

X*


http://www.synigoros.gr/
http://www.egyenlobanasmod.hu/
http://www.ajbh.hu/
http://www.ihrec.ie/
http://www.unar.it/
http://www.tiesibsargs.lv/
http://www.lygybe.lt/
http://www.cet.lu/
http://www.crpd.org.mt/
http://www.mensenrechten.nl/
http://www.rpo.gov.pl/
http://www.cncd.org.ro/
http://www.snslp.sk/
http://www.zagovornik.si/
http://www.do.se/
https://equineteurope.org/what-are-equality-bodies/european-directory-of-equality-bodies/
https://fra.europa.eu/sites/default/files/fra_uploads/structures-for-implementation-and-monitoring-of-crpd_en.pdf

Implementation of the Employment Equality Directive in the light of the UN CRPD

Annex4:European Parliament resolutions relating to people
with disabilities and employment (since 2000)

2021

2020

2019

2018

2018

2017

2017

2016

2016

2016

2015

2013

2011

2009

2009

resolution title

Implementation of Council Directive 2000/78/EC
establishing a general framework for equal treatment in
employment and occupation in light of the UNCRPD

European Parliament resolution of 18 June 2020 on the
European Disability Strategy post-2020

European Parliament legislative resolution on the proposal for
a regulation of the European Parliament and of the Council
establishing a common framework for European statistics
relating to persons and households, based on data at
individual level collected from samples

European Parliament resolution on the situation of women
with disabilities

European Parliament resolution on pathways for the
reintegration of workers recovering frominjury and illnessinto
quality employment

European Parliament resolution on implementation of the
European Disability Strategy

European Parliament resolution on a European Pillar of Social
Rights

European Parliament resolution on sign languages and
professional sign language interpreters

European Parliament resolution on the implementation of
the UN Convention on the Rights of Persons with
Disabilities, with special regard to the Concluding
Observations of the CRPD Committee

European Parliament resolution on application of Council
Directive 2000/78/EC establishing a general framework for
equal treatment inemployment and occupation
(Employment Equality Directive’)

European Parliament resolution of 20 May 2015 on the List
of Issues adopted by the United Nations Committee on the
Rights of Persons with Disabilities in relation to the initial
report of the European Union

European Parliament resolution on women with disabilities

European Parliament resolution on mobility and inclusion of
people with disabilities and the European Disability Strategy
2010-2020

European Parliament resolution of 6 May 2009 on the active
inclusion of people excluded from the labour market

European Parliament legislative resolution on the proposal for
a Council directive onimplementing the principle of equal
treatment between persons irrespective of religion or belief,
disability, age or sexual orientation (horizontal directive)

procedure

reference

2020/2086(INI)

2019/2975(RSP)

2016/0264(COD)

2018/2685(RSP)

2017/2277(INI)

2017/2127(INI)

2016/2095(INI)

2016/2952(RSP)

2015/2258(INI)

2015/2116(INI)

2015/2684(RSP)

2013/2065(INI)

2010/2272(INI)

2008/2335(INI)

2008/0140(APP)

adopted text

forthcoming

P9 _TA(2020)0156

P8 TA(2019)0387

P8 TA(2018)0484

P8 TA(2018)0325

P8 TA(2017)0474

P8 TA(2017)0010

P8 TA(2016)0442

P8 TA(2016)0318

P8 TA(2016)0360

P8 TA(2015)0208

P7 _TA(2013)0579

P7 TA(2011)0453

P6_TA(2009)0371

P6_TA(2009)0211
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https://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2009-0371&language=EN&ring=A6-2009-0263
https://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2009-0211&language=EN&ring=A6-2009-0149
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2009

2009

2008

2006

2006

2005

2004

2001

2001

2000

2000

European Parliament legislative resolution on the proposal
for a Council decision concerning the conclusion, by the
European Community, of the Optional Protocol tothe
United Nations Convention on the Rights of Persons with
Disabilities

European Parliament legislative resolution on the proposal
for a Council decision concerning the conclusion, by the
European Community, of the United Nations Convention
on the Rights of Persons with Disabilities

European Parliament resolution on progress made in equal
opportunities and non-discrimination in the EU

European Parliament resolution on the situation of people with
disabilitiesin the enlarged European Union: the European
Action Plan 2006-2007

European Parliament resolution on non-discrimination and
equal opportunitiesfor all - aframework strategy

European Parliament legislative resolution on the proposal on
the European Year of Equal Opportunitiesfor All (2007) -
Towards a Just Society (COM(2005)0225)

European Parliament legislative resolution on the
Communication from the Commission; Equal opportunities for
people with disabilities: A European Action Plan (COM(2003)
650)

European Parliament legislative resolution on the proposal for
a Council decision on the European Year of People with
disabilities 2003 (COM(2001) 271)

European Parliament resolution on the Communication from
the Commission: Towards a barrier-free Europe for people with
disabilities (COM(2000) 284)

European Parliament legislative resolution on the proposal for
a Council decision establishing a Community Action
Programme to combat discrimination

European Parliament legislative resolution on the proposal
for a Council directive establishing a general framework
for equal treatment in employment and occupation

2008/0171(NLE)

2008/0170(NLE)

2007/2202(INI)

2006/2105(INI)

2005/2191(INI)

2005/0107(COD)

2004/2004(INI)

2001/0116(CNS)

2000/2296(COS)

1999/0251(CNS)

1999/0225(CNS)

P6_TA(2009)0313

P6_TA(2009)0312

P6_TA(2008)0212

P6_TA(2006)0527

P6_TA(2006)026

P6_TA(2005)0489

P5 TA(2004)0292

P5 TA(2001)0622

P5 TA(2001)0188

P5 TA(2000)0437

P5 TA(2000)0438

Resolutionsdirectly linked to Directive 2000/78/ECand the CRPD are highlighted in bold.
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https://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2009-0313&language=EN&ring=A6-2009-0230
https://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2009-0312&language=EN&ring=A6-2009-0229
https://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2008-0212&language=EN&ring=A6-2008-0159
https://www.europarl.europa.eu/sides/getDoc.do?reference=P6-TA-2006-0527&type=TA&language=EN&redirect
https://www.europarl.europa.eu/doceo/document/TA-6-2006-0261_EN.html
https://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2005-0489&language=EN&ring=A6-2005-0366
http://www.europarl.europa.eu/doceo/document/TA-5-2004-0292_EN.html
https://www.europarl.europa.eu/sides/getDoc.do?reference=P5-TA-2001-0622&type=TA&language=EN&redirect#BKMD-24
https://eur-lex.europa.eu/resource.html?uri=cellar:c46e8156-7788-4e54-9f46-cf6fb8838762.0004.01/DOC_47&format=PDF
https://www.europarl.europa.eu/sides/getDoc.do?reference=P5-TA-2000-0437&type=TA&language=EN&redirect#BKMD-5
https://www.europarl.europa.eu/sides/getDoc.do?reference=P5-TA-2000-0438&type=TA&language=EN&redirect
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