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ABSTRACT

This study, commissioned by the European Parliament's Policy Department for Citizens' Rights and
Constitutional Affairs at the request of the LIBE Committee, covers the challengesfacing the civil
society space. Watchdog NGOs and other human rights defenders have been under pressure
during the humanitarian and rule of law ‘crises’. Several EU Member States have passed laws that
fall short of international, regional and EU freedom of association standards. Some governments
have used the COVID-19 pandemic to further restrict the civicspace. The study explores how the
EU could protect civil society from unjust state interference by strengthening freedom of
association, assembly and expression, as well as the right to defend human rights. The study
elaborates on four policy options: introducing a European association statute; establishing
internal guidelines to respect and protect human rights defenders; developing a civil society
stabilityindex; and creating a network of focal contact points for civil society at EU institutions. It
recommends strengthening the independence of critical civil society actors and increasing
funding for activities suchas strategic litigationto uphold EU laws and values.

These civil society actors are essential to upholding the rule of law, fundamental rights and democratic
accountability - the Union’s founding values—as enshrined in Article 2 of the Treaty on European Union (TEU).
The EU, therefore, must protect civic space from unjustinterference by EU Member States and even by the
Union’s institutions and agencies.

TheEU institutional evidence shows that developments over the pastfive years have worsened conditions for
civil society actors, and especially, for critical ones across the EU.’ The study links this trend with various
‘crises’, that havebeen declared in the areasof rule of law, asylum and, most recently, public health (COVID-19).
The policymakers are limiting democratic accountability, restricting civil society space and infringing on
fundamentalrights. Thus, watchdog NGOs and other human rights defenders have experienced various forms
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of policing, ranging from suspicion and harassmentto disciplining and criminalisation.* The firstannual rule of
law report acknowledgedthese challengesin the EU Member States.*

So-called NGO transparency laws were introduced in Hungary and Romania in 2017, and recently, in Greece.
They intended to put a muzzle on watchdog NGOs. In Hungary ‘the Lex NGO’ has created an unfavourable
legislative environment and depicted watchdog NGOsreceiving fundingfrom abroad as 'foreign agents'.> The
Court of Justice of the European Union (CJEU) stated that‘Hungary has introduced discriminatory, unjustified
and unnecessary restrictions’ in breach of the EU law.® The Court upheld the principle of state non-
interference with civil society activities under the EU Charter of Fundamental Rights (EUCFR).

At the beginning of 2020, Greek authorities introduced additional obligations for Greek and foreign NGOs
working in the area of asylum, migration andintegration to register in newly created databases under the Greek
Ministry of Migration and Asylum.” The ‘Special Secretary of Coordination of the Involved Institutions’ gained
wide discretionary powers to assess whether to register the applicants. Council of Europe NGO law experts
found that such requirements were ‘onerous, complex, time-consuming and costly for NGOs'.?

Despite international standardrequiring state non-interference with civil society funding,’in Poland in 2017, a
Center for the Development of Civil Society was set upunder the authority of the prime minister.This institution
was tasked to distribute public funds to NGOs. Thus, various government-organised NGOs (GONGs) and pro-
governmentNGOs continue to be generously funded, while criticaland watchdog NGOs are left to ‘starve’.™

New emergency laws announced duringthe COVID-19 pandemic have exacerbated ongoing trends. Many
LGBT+associations, Roma,environmental activists, and anti-racist demonstrators have been under pressure to
halt their activities because of public health-related restrictions. Placed in a particularly difficult situation were
NGOs and volunteers assisting refugeesand other migrants. For instance, in France, volunteers helping those
stuck in the Calais jungle were sanctioned for violating social distancing rules."

While civil society actors playa crucial role in upholding EU values in times of ‘crises’, the EU hasnot yet devised
the framework to protect them. The study puts forward the following recommendations:

1. EU governments need to be monitored on how they respect freedoms, underlying the civic
space.

The European Commission needsto follow up on earlier European Parliamentcalls to set up a comprehensive
EU mechanism on democracy, the rule of law and fundamental rights. This mechanism should monitor how
international, regionaland EU standards in the area of freedoms of expression, assembly and association, and
theright to defend humanrights, are respected.
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2. The EU should have more legal and policy tools to deal with governments that retaliate
against watchdog NGOs and other humanrights defenders.

Article 15 of the Treaty on the Functioning of the European Union (TFEU) recognises civil society’s role in the
EU’s good governance; this role should include safeguards against reprisalsand retaliation, like those afforded
to whistleblowers.

3. Strengthen theindependence of civil society actors.

The European Commissionshould introduce clear rule of law conditionality and compliance with fundamental
rights for any EU funding schemes. Furthermore, funding for the European Rights and Values programme
should be increased significantly. Funding critical activities, such as strategic litigation, would enhance civil
society’s ability to defend civic space and uphold the EUCFR and other EU laws.

4. EU co-legislators should create a conducive environment for watchdog NGOs and other
humanrights defenders atthe EU level.

The EU co-legislators should remedy the vague definitions of crime that are routinely (mis)used to target
human rights defenders,as in the case of the Facilitation Directive.
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