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EXECUTIVE SUMMARY 
The overview of the scientific Reports available at the European Environment Agency about water and 
ambient air quality as well as the status of nature in Europe show that there is still room for 
improvement in each of these theme´s.  

In the field of ambient air quality, we see improvements of air quality but a discrepancy between the 
health thresholds advised by the World Health Organization and those used in the European Union. 

These findings make doubts rise about the effectiveness of EU environmental legislation in the core 
environmental fields, water, air and nature. 

Two main problems emerge about the effectiveness of EU harmonising measures in the field of 
environmental protection, from the analysis of the selected petitions sent by citizens to the European 
Parliament. First, there seems to be a lack of correct application of the provisions of Article 6 of the 
Habitats Directive. This provision was indeed the focal centre in the majority of the petitions. 
Furthermore, there seems to be recurring problems of linkage between nature conservation and water 
management law. Indeed, as regards both Natura 2000 sites mostly discussed in the petitions here 
analysed, the deterioration of the sites was partially caused by the incorrect implementation of 
Directives in the field of water management. 

Accordingly this study focused on the effectiveness of EU environmental law by looking at the level of 
legal certainty and adaptability offered by core EU environmental Directives in the field of water (the 
Water Framework Directive), air (the Air Quality Directive) and nature (the Habitats Directive). It also 
looked at waste management (the Waste Directive) as the commissioning institution considers this 
field a policy area closely related to water, air and nature and potentially inspirational for new 
approaches to environmental protection. 

By means of desk research and doctrinal constructivism, this report looks at whether the analyzed 
Directives enable the addressees of rights and obligations to regulate their conducts based on rights 
and obligations shaped by the Directives (legal certainty). It also looks at whether the analyzed 
Directives cope with socio-economic and environmental developments, on the one hand, and 
developments in the state of knowledge, on the other (adaptability).  

The comparison of the findings for the various Directives here analysed provides the basis for the 
reflection presented in this study and the related recommendations. 

First, the analysis of the four core EU environmental Directives here analysed marked similarities and 
differences about the manner in which the Directives cope with adaptability and legal certainty. The 
most marked similarities concern the Habitats Directive, the Water Framework Directive and the Air 
Quality Directive, as these Directive all use quality standards as tool to formulate the Directives’ 
goals. The Waste Directive does not use this technique simply because this Directive does not focus 
on one environmental medium or ecosystem. It focuses on a product of human activities, waste. 

Still all these Directives make use of plans and programmes to steer the implementation at national 
level and simplify the oversights of the implementation efforts from the European Union. In none 
of these Directives, the EU legislator clearly indicates how the effectiveness of the proposed 
measures should be established. 

The most marked similarity among the Habitats Directive, the Water Framework Directive and the 
Air Quality Directive when looked at from the perspective of legal certainty and adaptability is that 
they base quality standards on scientific insights. Yet, only the first two Directives have highly 
adaptive systems. In the context of the Air Quality Directive, the quality standards can be adapted 
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only through a legislative process at EU level. This could explain why in this field of environmental 
protection there is a marked discrepancy between the evolution of scientific insights as represented 
in the WHO guidelines and the thresholds indicated in the Air Quality Directive. 

A similarity that all four the analysed Directives have shown is the lack of regulatory standards on 
how to predict the effectiveness of the measures envisaged to achieve the goals set out by the 
Directives. Only the Waste Directive has recently made a first attempt to regulate the subject matter, 
but the level of flexibility allowed by the adopted regime does not really clarify how to predict the 
effectiveness of envisaged measures. This lacuna could explain the findings from the EEA studies on 
the status of the environment. Without knowing in advance whether the proposed measure will be 
effective, the chance increases that the adopted measures result ineffective. 

Second, the analysis of the manner in which the EU legislator indicates the room that Member States 
have to go beyond minimum harmonisation has revealed the existence of different levels of legal 
certainty offered by the three main techniques used in (core) EU environmental legislation. In many 
cases, the regulatory approach does not offer the highest level of legal certainty possible. No clear 
patterns concerning the choice among the various techniques was detected to justify this finding. 

Third, subsidiarity and proportionality considerations have had a clear impact on the manner in 
which nature conservation is designed in the European Union. They influenced the manner in which 
the protection of buffer zones to Natura 2000 sites has been shaped under the Habitats Directive. 
They contributed to the lack of a specific regulatory regime provided by the European legislator 
about these zones. Further research is needed in order to verify the linkage between the lack of this 
specific regulatory regime and the status of nature in the European Union.  

Fourth, the implementation of EU waste management law in the Netherlands shows that Member 
States can foster environmental protection beyond the EU goals while improving economic growth. 
Long term thinking seems to have been a central element in the success story presented in the case 
study analysed in this Study. This finding highlights the important to discuss whether EU law can 
stimulate an approach to the implementation of national law that is based on costs/benefits 
analyses that take into consideration the long-term effects of going beyond EU standards, thus 
helping reconciling environmental protection with economic growth. 

A conjunctive reading of these findings suggests the existence of room for improving the effectiveness 
of the regulatory regime applicable to the core area’s here analyzed. 

First, the use of science as basis for setting quality standards is common practice in the field of 
nature, air and water, but in the field of air quality law the chosen legislative technique for 
formulating the quality standards maximises legal certainty at costs of adaptability. Accordingly, 
over time the quality standards pursued by the Air Quality Directive have departed from the new 
scientific insights in the field. Air quality law would thus benefit from further harmonisation aiming 
at aligning quality standards with scientific insights. This process is already ongoing at EU level.  

Second, nature conservation law, on its part, could learn from water and air quality law in which the 
quality standards are linked to specific deadlines. The lack of such deadlines are particularly 
problematic as regards the amelioration goals of the Directive, as it makes difficult to assess and 
review proposed implementation actions at national level. EU nature conservation law could thus 
benefit from further harmonisation in the sense of the addition of a series of specific deadlines by 
which a good status of conservation shall be achieved. 

Nature conservation law seems to have also specifically being influenced by the subsidiarity and 
proportionality principle during the incipit of the Habitats Directive, as discussed in above. These 
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principles led to the regulatory choice of protecting features of the landscape other than core 
natural area’s by means of an unclear regulatory regime, potentially affecting the protection of 
Natura 2000 areas. New scientific insights about the importance of buffer zones for Natura 2000 
areas could be taken into account during a re-harmonisation of EU nature conservation law. 

Third, all the Directives here analyzed would benefit from the introduction of standards about the 
effectiveness of the measures envisaged to achieve the quality standards. 

These considerations led to the formulation of the following four recommendations. These 
recommendations build thus on the analysed regulatory practice. They aim at generalising and 
improving the best practices noticed during the analysis presented in this Study. 

Recommendation 1: Reach an interinstitutional agreement spelling out a series of drafting 
principles for environmental legislation; these principle should include at least those 
enumerated here. 

a. Principle 1: Address adaptability and legal certainty explicitly when drafting 
environmental legislation; 

b. Principle 2: Link quality standards to scientific insights and considerations, while 
reserving other considerations for the provisions operationalising the achievement of 
the quality standards;  

c. Principle 3: For quality standards, give preference to clauses in legislation allowing for 
an automatic adaptability of the regulatory framework, rather than techniques that 
require further regulatory intervention; 

d. Principle 4: Link the achievement of quality standards to clear deadlines; 

e. Principle 5: Link the quality standards to plans and programmes setting out the strategy 
on how the quality standards will be achieved; 

f. Principle 6: Harmonise the manner in which the effectiveness of measures indicated in 
plans and programmes has to be estimated/calculated and reviewed;  

g. Principle 7: Clearly regulate individual rights to rely on the quality standards to 
challenge plans, programmes and individual decisions allegedly constraining the 
achievement of the quality standards; 

h. Principle 8: When expressing standards in environmental legislation in terms of 
minimum standards, give preference to those legislative techniques that maximise 
legal certainty. 

Recommendation 2: Re-harmonise nature conservation law, air quality law and water 
management law so as to implement the above mentioned principles, for the parts that do not 
already follow these principles. 

Recommendation 3: Add a specific regulatory regime for the protection of buffer zones into 
EU nature conservation law.  

Recommendation 4: Develop research and analysis on the combined effects of the Water 
Framework Directive and the Habitats Directive.   
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 GENERAL INFORMATION 

 

  

KEY FINDINGS:  

First, the use of science as basis for setting quality standards is common practice in the field of 
nature, air and water, but in the field of air quality law the chosen legislative technique for 
formulating the quality standards maximises legal certainty at costs of its adaptability. 

Second, nature conservation law could learn from water and air quality law in which the quality 
standards are linked to specific deadlines. The lack of such deadlines are particularly problematic 
as regards the amelioration goals of the Directive, as it makes difficult to assess and review the 
proposed implementation actions at national level. 

Third, all the Directives here analyzed would benefit from the introduction of standards about 
the effectiveness of the measures envisaged to achieve the quality standards. 
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 INTRODUCTION 

2.1. Background of the Study 
This study was commissioned by the European Parliament’s Policy Department for Citizens’ Rights and 
Constitutional Affairs at the request of  the Committee on Petitions (PETI). The research is  based on the  
work  of the Committee on some related petitions  on the application of relevant European  
environmental legislation. 

According to Article 3 of the Treaty on European Union (TEU), the Union is tasked to work for the 
sustainable development of Europe based on balanced economic growth and price stability, a highly 
competitive social market economy, aiming at full employment and social progress, and a high level of 
protection and improvement of the quality of the environment. This task is undertaken by the Union by 
means of, inter alia, legislative acts – mostly Directives – establishing a high level of environmental 
protection. This process of environmental standards setting at EU level is known as ‘harmonisation’. 

Over the years the body of EU legislation dealing with environmental matters has grown and today it 
contains hundreds of legal acts. Many of such acts aim at harmonizing national standards on 
environmental protection as regards key environmental themes, such as water, waste, air, and nature. 
There is for example a large amount of sectoral legislation on water (Water Framework Directive 
2000/60/EC, Groundwater Protection Directive 2006/118/EC; Directive 2006/44/EC of 6 September 
2006 on the quality of fresh water; Directive 2006/11/EC of 23 October 2006 on dangerous substances 
discharged into the aquatic environment, etc). There is also extensive horizontal legislation, i.e. relevant 
for multiple environmental themes (e.g. Directive 2004/35/EC on environmental liability with regard to 
the prevention and remedying of environmental damage). 

These legislative acts were adopted under different Treaty frameworks, with some of them adopted 
under the European Economic Community Treaty. New legislative and scientific insights, as well as 
changing societal concerns, influenced the manner in which these acts were drafted. It is therefore 
contested that the joint and concrete application of all this legislation is not done in a correct way, and 
that these acts are not able to stop the deterioration of many European natural areas, including some 
of its most extensive and important wetlands (such as Doñana, Delta del Ebro, Mar Menor). 

2.2. Scope and objectives of the research 
Based on a significant number of petitions received by the EP, this study will analyze the need to 
harmonize European legislation on environmental matters in order to improve its application and 
guaranteeing effective protection of the environment at European level and to achieve a better market 
integration  

Study results will provide possible elements and ideas for reforming the relevant European legislation 
.  

The study should, among other related issues, first (Section 3) aiming at mapping the following issues: 

1 Assessment of selected petitions on the topic. Key petitions will be analysed to cover different 
aspects of problems and complaints; 

2 Whether core European Environmental Directives in the fields of:  water, air, waste and nature 
protection make a coherent use of regulatory objectives, plans and programs, general binding 
rules, authorization requirements, and monitoring duties; 
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3 Whether core European Environmental Directives make a coherent use of legislative techniques, 
such as minimum clauses and optional clauses, to harmonize the respective subject matters; 

4 The impact of the subsidiarity and proportionality principles on core European Environmental 
Directives;  

5 Highlight possible best practice examples of how problems linked to the implementation and 
application of European environmental legislation have been solved in Member States; 

Based on this analysis, in Section 4 of this Study it will be possible to answer the following research 
questions: 

1 Whether the conjunctive reading of core European Environmental Directives facilitate rather than 
constrain the achievement of the environmental objectives aimed at by the European legislator 
for water, waste, air and nature; 

2 Whether a further harmonization of European environmental legislation can improve the level of 
environmental protection, legal certainty and adaptability of environmental protection;  

3 Whether a further harmonisation of European environmental law can improve the protection 
nature in the Member States; 

4 Whether elements existing in the current European environmental legislation, which can hinder 
its correct and consistent application by Member States without discrepancies; 

Having examined all the previous issues, Section 5 of this study will formulate policy recommendations 
to the attention of the European legislature. 

2.3. Limitations 
The content of this Study is based on desk research. In the Study it is indicated whether more in depth 
research is needed to understand the linkage between regulatory practices and the effectiveness of 
environmental law better. 
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 ANALYSIS 

3.1. The Status of the Environment in the European Union 

3.1.1. Nature Conservation 
The European Environment Agency (EEA) published the latest Report on the status of nature in the 
European Union in November 2020, containing the data for the period 2013 – 2018.1 In this Report we 
can read: 

About trends in birds population:  

“Around half of the species have a good EU status, which is slightly less (5 %) than during the last 
Reporting period (2008-2012). The proportion of species with poor and bad status, however, has 
increased by 7 % in the last 6 years to reach a total of 39 %. This is partly because of a mixture of 
changes in survey and analysis methodology and in data quality but also because of genuine 
deterioration. For breeding birds, increasing trends in populations are Reported in the short and long 
term for around one quarter and one third of assessed taxa, respectively; one third of taxa have 
decreasing trends in population in the short and/or long term. The proportion of wintering birds with 
increasing short‑ and/or long‑term population trends has dropped by 9 % compared with the previous 
Reporting period. A quarter of Annex I taxa of the Birds Directive show a deterioration in their status, 
despite the implementation of dedicated conservation measures. At the Member State level, around 
50 % of improving population trends concern Annex I and Special Protection Area trigger species, 
most of which are wetland and marine birds. Breeding birds have the highest share of Reports (about 
80 %) showing improving population trends. Such improvements are due to the implementation of 
habitat protection or restoration measures and to improvements in knowledge due to research and 
better monitoring and awareness-raising activities. Farmland and forest birds, however, show few 
improving trends. Overall, the high percentage of unknown data across bird taxa highlights the need 
to establish or re-enforce appropriate, coordinated, state-supported monitoring schemes in all 
Member States.”2 

About trends in birds population:  

“Only 15 % of habitat assessments have a good conservation status, with 81 % having poor or bad 
conservation status at EU level and 4 % Reported as unknown. Over 50 % of dune habitats and bog, 
mire and fen habitats have a bad conservation status. Compared with the previous Reporting period, 
the share of habitats with bad conservation status has increased by 6 %. These differences largely 
relate to changes in the methods used or variations in data quality. 

[…] 

Around a quarter of species have a good conservation status at EU level, which is an increase of 4 % 
compared with the previous Reporting period (presumably due to changes in the methods used or 
variations in data quality). Reptiles and vascular plants have the highest proportion of good 
conservation status (35 %). In contrast to habitats, the majority of terrestrial species assessments 
show higher shares of good than bad conservation statuses. Nevertheless, the two terrestrial regions 

                                                             
1 European Environment Agency, 2020, State of nature in the EU - Results from Reporting under the nature Directives 2013-2018, EEA Report 
No 10/2020.  

2 Ibid., Executive Report.  
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with the lowest share of good conservation status assessments are the same as for habitats (i.e. 
Atlantic and Continental). Over half of the assessments Report a poor or bad status.” 3 

The EEA studies show thus the presence of room for improving the quality of nature in the European 
Union. 

3.1.2. Water management 

In the field of water management, the latest Report form the EEA is about the drivers of and pressures 
arising from selected e water management challenges, from September 2021.4 In this Report we read 
about the status of waters in the EU the following. 

About the surface waters: 

On a European scale, around 44 % of the surface water bodies are of good or high ecological status 
or potential, with lakes and coastal waters having better status than rivers and transitional waters.5 

[…] 

The second RBMPs found that 31 % of surface water bodies are of good chemical status, while 35 % 
have not achieved good chemical status; the status of 34 % of surface water bodies is unknown6 

About the groundwater: 

In the EU, 75 % and 90 % of the area of groundwater bodies are of good chemical and quantitative 
status, respectively (9). This is a small improvement in status from the first RBMPs. 7 

The EEA Report also discussed how the policy and regulatory packages adopted by the European Union 
in the period 2019-2021 will affect water management in the future. The following extract from the EEA 
Report are elucidative about expected effects of these policy and regulatory packages on water 
management: 8 

The European Green Deal includes a number of key EU strategies with targets relevant to water, such 
as the policy initiatives of the Farm to Fork strategy (EC, 2020c), the new biodiversity strategy for 2030 
(EC, 2020b), the new EU strategy on adaptation to climate change (EC, 2021a) and the zero pollution 
action plan (EC, 2021b). The targets of these strategies are expected to have far-reaching impacts on 
several of the key European water management challenges presented in this Report. Further EU 
strategies with high-level targets for water include the proposal for the Eighth Environmental Action 
Programme (EC, 2020f) and the implementation of the Sustainable Development Goals (EC, 2016a) 

                                                             
3 European Environment Agency, 2020, State of nature in the EU - Results from Reporting under the nature Directives 2013-2018, EEA Report 
No 10/2020, Executive Report.  

4 European Environment Agency, Drivers of and pressures arising from selected key water management challenges A European overview, 
Report No 9/2021. 

5 European Environment Agency Report No 9/2021, p. 17 where it is also mentioned that Compared with the results in EEA (2018b), there is 
an increase in the proportion of surface water bodies with high or good ecological status (from 40 % to 44 %) because of better-than-average 
ecological status in the extra countries included (Greece, Ireland, Lithuania and Norway).  

6 European Environment Agency Report No 9/2021, 18. 

7 Ibid. 

8 Extracts from European Environment Agency Report No 9/2021, 12-15. 
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(see Table 1.1). In addition, in 2019 the European Commission published the evaluation of water 
legislation, the Fitness Check, and this provides the main directions for revisions and future water 
policies (EC, 2019b).  

[…] 

EU strategy  Key targets related to water  
European Green 
Deal (EC, 2019d)  

Roadmap with actions up to 2050 to boost the efficient use of resources 
by moving to a more circular economy and stop climate change, reverse 
biodiversity loss and cut pollution  

Farm to Fork 
strategy (EC, 2020e)  

50 % reduction in use of and risk from pesticides  
50 % reduction in nutrient losses  
20 % reduction in the use of fertilisers  
50 % reduction in the use of antimicrobials  
25 % increase in the amount of organic farming  

Biodiversity strategy 
for 2030 (EC, 2020b)  

30 % of EU land and sea protected, one third of which is under 'strict 
protection'  
No deterioration in any protected habitats and species by 2030; trend to 
be positive for at least 30 % of them  
> 10 % increase in biodiverse landscape features  
Increased efforts to restore freshwater ecosystems and the natural 
functions of rivers  
Restore at least 25 000 km of free-flowing rivers by removing primarily 
obsolete barriers and restoring floodplains and wetlands  
Member States to review water abstraction and impoundment permits to 
restore and preserve ecological flows  
Focus on implementation and enforcement of EU environmental 
legislation including the objectives of the WFD, which are to be met by 
2027  
Reduce the use of and risk from pesticides by 50 %  
Reduce pollution from fertilisers by 50 % and their use by 20 %  
Enable actions to achieve transformative change such as promotion of 
nature-based solutions  

Chemicals strategy 
for sustainability 
towards a toxic-free 
environment (EC, 
2020a)  

Ban the most harmful chemicals  
Account for the cocktail effect of chemicals  
Phase out per- and polyfluoroalkyl substances (PFAS)  
Boost the production and use of chemicals that are safe and sustainable 
by design throughout their life cycle  
Promote the EU's resilience of supply and the sustainability of critical 
chemicals  

Zero pollution 
action plan (EC, 
2021b)  

Pollution is reduced to levels no longer considered harmful to health and 
natural ecosystems with the following targets related to water: Reduce by 
50 % nutrient losses, the use and risk of chemical pesticides, the use of the 
more hazardous ones, and the sale of antimicrobials for farmed animals 
and in aquaculture; Reduce by 50 % plastic litter at sea and by 30 % 
microplastics released into the environment.  

A new circular 
economy action 
plan (EC, 2020g)  

Focus on the sectors that use most resources, such as plastics, water and 
nutrients  
Implement the new Water Reuse Regulation  
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Facilitate water reuse and efficiency, including in industrial processes  

EU strategy on 
adaptation to 
climate change (EC, 
2021)  

Ensure climate-resilient, sustainable use and management of water by 
improving coordination of thematic plans and other mechanisms, such 
as water resource allocation and water permits  
Reduce water use by introducing water-saving requirements for 
products, encourage water efficiency and savings, and promote wider 
use of drought management plans and sustainable soil management 
and land use  
Guarantee a stable and secure supply of drinking water by incorporating 
the risks of climate change in risk analyses of water management  
Highlight the role of nature-based solutions for land use management 
and infrastructure planning to reduce costs, provide climate-resilient 
services and improve compliance with the WFD and Floods Directive  

Eighth Environment 
Action Programme 
(EC, 2020f)  

Pursue a zero-pollution ambition, including for air, water and soil  
Protect, preserve and restore biodiversity and enhance natural capital, 
notably air, water and soil as well as forest, freshwater, wetland and 
marine ecosystems  
Integrate assessments on the Floods Directive, Urban Waste Water 
Treatment Directive and Nitrates Directive, and integrate a freshwater 
and marine ecosystem-based approach as part of the economic 
transition  
Make full use of nature-based solutions  

The targets and actions in the EU strategies listed in Table 1.1 are in general implemented through 
specific environmental Directives and policies such as the WFD, the Floods Directive, the Habitats 
Directive and the Birds Directive. They are also implemented through Directives related to specific 
issues, such as the Urban Waste Water Treatment Directive (UWWTD), the Nitrates Directive and the 
Sustainable Use of Pesticides Directive. 

The above studies show thus room for improvement in the level of quality of waters in the European 
Union. 

3.1.3. Air quality 

While the last full Report on air pollution from the EEA is from August 2020, and it is strongly influenced 
by the lockdowns related to COVID that had been adopted in the spring of that year,9 the EEA also 
recently published briefings on its website showing the status of air quality in the EU based on data 
from 2019.10 When we look at the data about the concentrations in the various EU Member States in 
light of EU limit values and WHO Air Quality Guidelines, the following picture emerges:11 

 

                                                             
9 European Environment Agency, Air quality in Europe — 2020 Report, No 09/2020 Publications Office of the European Union,2020. 

10 Most notably the EEA Briefing - Health impacts of air pollution in Europe, 2021, November 2021, Briefing no. 19/2021, doi: 10.2800/08097 ; 
and the European Environment Agency Europe’s air quality status 2021, Briefing no. 08/2021, doi: 10.2800/30241. 

11 Based on the European Environment Agency Europe’s air quality status 2021, Briefing no. 08/2021, doi: 10.2800/30241. 
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Table 1 Status of concentrations based on EU law and WHO guidelines 

Pollutant  Status of concentrations based on EU law and WHO guidelines   
For PM10 in 2019 • 21 Reporting countries, of which 16 were EU Member States, 

registered concentrations above the EU daily limit value 
• 11 Reporting countries, of which 7 were EU Member States, 

registered concentrations above the EU annual limit value of 40 
µg/m3 

• 31 Reporting countries registered concentrations above the 
stricter WHO guideline, the exceptions being Estonia, Finland, 
Iceland, Ireland, Luxembourg and Switzerland 

For PM2,5 in 2019  • 7 Reporting countries, of which 4 were EU Member States, 
registered concentrations above the EU annual limit value 

• 28 Reporting countries registered concentrations above the 
long-term WHO AQG 

For Ozone in 2019 • 24 Reporting countries, of which 19 were EU Member States, 
registered levels above the EU target value for the protection of 
human health 

NO2 in 2019 • 22 Reporting countries, of which 18 were EU Member States, 
registered concentrations above the EU annual limit value, 
which for NO2 is the same as the WHO AGQ 

Benzo[a]pyrene 
(BaP) in 2019 

• 4 Reporting countries, all of which were EU Member States, 
registered values above 1.0 ng/m3 

Under the European Green Deal, the European Commission has adopted the Zero Pollution Action 
Plan.12 Under this plan a 55% reduction target for reducing premature deaths caused by PM2,5 
compared with 2005 level has been set. To achieve this goal, the revision of the Air Quality Directive 
has been started.13 This reform also focuses on strengthening monitoring and modelling, air quality 
plans and stricter requirement for source pollution from agriculture, industry, transport, building and 
energy sectors.  

The EEA Reports on air quality show room for improving air quality in the European Union and also a 
divergence between the WHO guidelines on air quality and the EU standards on this matter. 

3.1.4. Main findings from analysis of Status of the Environment Reports 
The overview of the scientific Reports available at the EEA about water and ambient air quality as well 
as the status of nature in Europe show that there is still room for improvement in each of these theme´s.  

In the field of ambient air quality, we see improvements of air quality but a discrepancy between the 
health thresholds advised by the WHO and those used in the European Union. 

                                                             
12 European Commission,Pathway to a Healthy Planet for All EU Action Plan: 'Towards Zero Pollution for Air, Water and Soil', COM/2021/400 
final. 

13 Information from Eureopan Commission sire (Accessed January 2022)  

https://ec.europa.eu/environment/air/quality/revision_of_the_aaq_Directives.htm  

https://ec.europa.eu/environment/air/quality/revision_of_the_aaq_directives.htm
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As further analyzed in Section 3.3 below, these findings can be linked to the regulatory choices made 
in the core Directives regulating these environmental fields  

3.2. Petitions on Nature Conservation 

3.2.1. Analysis of the Petitions 
The European Parliament received 16 petitions over a period starting with one from 2009,14 continuing 
with four in 2013,15 one in 2014,16 two in 2016,17 one from 2017,18 three from 2018,19 two from 2019,20 
and two in 2020.21 These petitions provide a starting point and useful indications for a more general 
analysis regarding the effective and practical application of environmental legislation in Europe. 

Content wise, these 16 petitions concern mainly two Natura 2000 sites. Specifically, five petitions 
concern the Doñana National Park,22 and six petitions concern the Mar Menor lagoon, in Murcia.23 The 
last five petitions are all related to contamination from lindane,24 which has been subject to a study for 
the European Parliament in 2016.25 As written in that Study, lindane is the gamma isomer of 1,2,3,4,5,6-
hexachlorocyclohexane (HCH) which was produced in several European countries from the 1950s to 
the 1970s or 1990s and used as a broad spectrum insecticide until 2008, when it has been banned by 
the European Union. Lindane and other HCH-isomers are persistent in the environment, they 
bioaccumulate in living organisms and are toxic to human health and the environment. Furthermore, 
there is evidence of their long-range transport. 

As no new developments have occurred under EU law about lindane, the findings from the 2016 
Lindane Study can still be seen as actual and relevant. Accordingly, in this Section focuses on the 
petitions related to lindane from the perspective of the protection of natural reserves, rather than from 
the perspective of the pollutant itself. 

When we focus on the petitions concerning the Doñana National Park, we notice that they mostly 
concern the wrongful application of the Habitats Directive as regards projects or activities potentially 
significantly affecting the integrity of this Natura 2000 site, thus in breach of Article 6(3) of the Directive. 

Petitions 0907/2009: The petition laments the deteriorating state of the Dofiana National Park. lt 
alleges that the public authorities ostensibly responsible for its preservation have not done enough to 
prevent, or have actively contributed to, this situation. 

                                                             
14 Petition 0907/2009. 

15 Petitions 0971/2013; 0051/2013; 0085/2013 and 0257/2013. 

16 Petition 2184/2014. 

17 Petitions 0886/2016; 1168/2016. 

18 Petition 0694/2017. 

19 Petitions 0222/2018 and 0260/2018. 

20 Petitions 1059/2019 and 1331/2019. 

21 Petitions 0756/2020 and 0582/2020. 

22 Petitions 0907/2009; 0051/2013; 0085/2013; 0257/2013; and 0260/2018. 

23 Petitions 0886/2016; 1168/2016; 1095/2018; 1131/2019; 1059/2019; and 0756/2020. 

24 Petitions 0971/2013; 2184/2014; 0694/2017 ; 0222/2018 ; and 0582/2020. 

25 DIRECTORATE GENERAL FOR INTERNAL POLICIES, Lindane (persistent organic pollutant) in the EU, European Union, 2016. This document is 
available on the internet at: http://www.europarl.europa.eu/supporting-analyses (hereafter: 2016 Lindane Study) 

http://www.europarl.europa.eu/supporting-analyses
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Following a parliamentary question referring to several of the issues raised by the petitioner, the 
Commission made multiple requests of information from the Spanish authorities in order to assess 
whether or not the provisions of the Habitat Directive were being respected.  

The Commission kept following this petition over the years and in 2019 it bought an infringement 
procedure before the Court of Justice of the European Union. In Case C‑559/19 European Commission 
v Kingdom of Spain. The Court of Justice concluded that Spain had failed to comply with its obligations 
under the Habitats Directive by non-subjecting these activities to a scrutiny under the Habitats 
Directive. 

Petition 0051/2013 and Petition 0085/2013: The petitioners point to numerous infringements of EU 
environmental legislation in the protected area known as 'Dofiana' (Huelva). Petitioners denounce that 
public authorities have authorized projects involving the extraction, storage and transport of natural 
gas in the area, which would be incompatible with EU legislation and other international conventions 
in force, such as the Ramsar Convention. 

In light of this petition, the Commission asked for additional information to the national authorities. 
The competent Spanish authorities have confirmed that the development consent for these projects 
would have not been granted until an additional overall assessment of the effects of these projects is 
developed. 

Accordingly in 2014 the Commission replied to this petition that as the authorisation procedure was 
ongoing and in the absence of any evidence pointing to a breach of the applicable EU environmental 
law, the Commission was not in position to follow up this petition. 

In view of the development consent granted on 15 March 2016 for the gas storage project named 
"Marismas Occidental", the Commission asked the Spanish authorities to provide updated information 
on the state of play of the different gas storage projects in the Dofiana area. 

The Spanish authorities have confirmed that the project had been administratively authorized, but that  
this decision has been challenged before national Courts, and the proceedings was still pending. 
Accordingly the Commission decided that it was not in a position to follow up this petition. 

From the follow up in 2018, it emerges that the concept procedures included an environmental impact 
assessment and that the discussion about the quality and scope of these assessment was ongoing 
before the national judicial bodies. 

Accordingly, the Commission indicated that in view of the information available and of the redress 
mechanisms available at national level, the Commission would have not followed up this petition any 
further. 

Petition 0257/2013: Petitioners denounce that public authorities have authorised projects involving 
the extraction, storage and transport of natural gas in the protected area known as 'Dofiana' (Huelva). 
As a result, petitioners point to numerous infringements of EU Environmental legislation, particularly 
the EIA Directive and the Habitats and Birds Directives. 

The Commission replied to this petition by asking extra information to the national authorities. 
According to the information received from the Spanish authorities, the necessary administrative 
authorisations for the construction of these projects have not been granted at this stage. Moreover, the 
regional authorities (Junta de Andalucia) have stated in their reply that the environmental 
authorizations required for these projects will not be provided until some further specific assessments 
are carried out.  
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In light of these information, the Commission decided that it was not appropriate to take any further 
measures on this matter, as it appears that the Spanish authorities had not yet taken a final decision on 
whether or not to authorize these projects. 

From the follow up in 2018, it emerges that the concept procedures included an environmental impact 
assessment and that the discussion about the quality and scope of these assessment was ongoing 
before the national judicial bodies. 

Accordingly, the Commission indicated that in view of the information available and of the redress 
mechanisms available at national level, the Commission would have not followed up this petition any 
further. 

Petition 0260/2018: The petitioner explains that Dofiana National Park is under threat from the 2 500 
water extraction wells ( of which 850 are illegal), which are lowering underground water levels at an · 
alarming rate. 

The Commission replied that it was fully committed to the conservation of Dofiana and its exceptional 
natural values on a global scale. It added that there was scientific evidence that the volume of 
groundwater diverted each year (in many cases illegally) by the irrigation of farmland and other human 
activities, such as tourist developments, had overstressed the aquifers that were essential to the 
survival of the Dofiana wetland ecosystems and habitats, in particular through the recurrent periods of 
drought in southern Spain. 

in 2019 it bought an infringement procedure before the Court of Justice of the European Union (same 
as for petition 0907/2009). In Case C‑559/19 European Commission v Kingdom of Spain . The Court of 
Justice concluded that Spain had failed to comply with its obligations under the Habitats Directive by 
non-subjecting these activities to a scrutiny under the Habitats Directive.   

As we can see from the petitions, in all cases, the Commission took action to acquire extra information 
from the national authorities and in the case of the petitions concerning the effects of water extraction 
wells, is bought an infringement procedure before the Court of Justice of the European UnionIn the 
case of the petitions on the authorisation for extraction, storage and transport of natural gas,26 the 
focus is again, mainly on a potential breach of Article 6(3) of the Habitats Directive. Most of the 
requested authorisations were refuted by the national authorities or challenged before the national 
courts. In this light the European Commission awaited the outcome of the national procedures. 
Concerning the part of the petitions focusing on the infringement of the EIA Directive, the Commission 
did not have information allowing her to conclude that there was indeed a breach of this Directive.   

Also from the Petitions concerning the Mar Menor lagoon, in Murcia,27 most concerns focus on the non-
compliance with Article 6 of the Habitats Directive, although here the problems seems also related to 
the setting of proper conservation objectives.  

Petition 0886/2016: The petitioner complains that the Mar Menor saltwater lagoon in Murcia, Spain 
has become increasingly polluted as a result of run-off from streams such as the one in El Albujón, 
through which effluent from intensive farming and the waste-water treatment plant at Los Alcazares 
work their way into the lagoon. 

Petition 1168/2016: The petitioner complains about the current environmental emergency in the Mar 
Menor in the Murcia region of Spain. According to the petition, The area of the Mar Menor is 

                                                             
26 Petitions 0051/2013; 0085/2013; and 0257/2013. 

27 Petitions 0886/2016; 1168/2016; 1095/2018; 1131/2019; 1059/2019; and 0756/2020. 
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characterised by the increased socio-economic use of the area with a convergent increase of activities 
that include agriculture, tourism, fishing, old mining operations. Additionally, the marked increase of 
recreational activities such as water sports and the construction of new golf courses have adversely 
changed the lagoon's ecosystem where the effects are expected to last for decades. These 
environmental failures have been worsened in recent years by the uncontrolled growth of tourism, 
recreational sports, agriculture and, above all else, the lack of compliance with environmental 
conservation protocols in relation to planning and land management uses which has caused serious 
deterioration to the lagoon's environment, ecosystems and protected animal species. 

Petition 1059/2019: The petitioner denounces the continuous deterioration of the Mar Menor lagoon, 
caused by the effect of the intensive agricultural development of the surroundings of the Mar Menor 
and Campo de Cartagena. In his views, this has intensified the levels of nitrates in the water of the 
lagoon exponentially. 

Petition 0756/2020: The petitioner draws attention to the serious environmental situation of the Mar 
Menor in Murcia and condemns the worrying increase in environmental crimes. The petitioner calls on 
the EU institutions to react and prevent the Mar Menor from becoming a dead sea. 

The Commissions reply to these Petitions can be best looked at together as they are mostly merged in 
the file available for this report. 

The Commission replied that it continued to follow up and further pursue, if necessary, the ongoing 
investigations addressing the implementation of both the Nitrates Directive and the Water Framework 
Directive in Spain, as well as the ongoing infringement procedure concerning the failure to designate 
Special Conservation Areas and to establish the necessary conservation measures for the Natura 2000 
sites in Spain. The Commission also trusted that the implementation of the ITI Mar Menor will 
contribute to properly address the existing environmental problems in this area, using EU funds more 
efficiently. 

This conclusion was confirmed in 2018, 2020 and 2021. From the 2021 update we evince that Regarding 
nature conservation, on 2 July 2020 the Commission sent a complementary letter of formal notice 
concerning Spain's failure to fulfil its obligations under Articles 4(4) and 6 of the Habitats Directive. The 
Commission urged Spain to complete the designation as Special Area of Conservation (SAC) of all Sites 
of Community Importance (SCI), and to complete the adoption of site-specific detailed conservation 
objectives and measures for all SACs. 

In addition, the Commission was of the view that there had been a general and persistent practice of 
failing to set sufficiently detailed and quantified conservation objectives as well as the necessary 
conservation measures. The region of Murcia was included in this infringement procedure. 

Moreover, the Commission opened an infringement procedure against Spain in November 2018 for 
insufficient protection of waters against pollution by nitrates from agricultural sources. In the context 
of this procedure, which concerns, among other regions, Murcia, the Commission addressed in July 
2020 a Reasoned Opinion to Spain. 

Besides, the EU has made available financial resources for the conservation and restoration of the Mar 
Menor, in particular, through the Integrated Territorial Investment (ITI) Mar Menor. 

The Commission thus considered that the effective implementation of the obligations pursuant to the 
EU Directives applicable in this case will contribute to solve the complex situation that the Mar Menor 
is facing provided that the necessary resources, including EU funding, will continue to be allocated to 
support science based measures. 
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The Commission indicated that it will take any appropriate steps in the context of the infringement 
procedures opened against Spain under the Habitats and the Nitrates Directives, and will continue 
following up on the recommendations provided in the context of the Water Framework Directive. 

he As it emerged from the above, the Commission scrutinises the situation and started an infringement 
procedure against the Spanish government.. 

3.2.2. Main findings from analysis of the petitions 
Two main problems emerge about the effectiveness of EU harmonising measures in the field of 
environmental protection, from the analysis of the petitions made available to the author of this Report, 
First, there seems to be a lack of correct application of the provisions of Article 6 of the Habitats 
Directive. This provision was indeed the focal centre in the majority of the petitions here analysed. 
Furthermore, there seems to be problems of linkage between nature conservation and water 
management law. Indeed, as regards both Natura 2000 sites mostly discussed in the petitions here 
analysed, the deterioration of the sites was partially caused by the incorrect implementation of 
Directives in the field of water management. 

3.3. Whether core European Environmental Directives in the fields of 
water, air, waste and nature protection make a coherent use of regulatory 
objectives, plans and programs, general binding rules, authorization 
requirements, and monitoring duties28 
If we consider environmental protection in Europe today,29 we see a complex system of rules 
adopted by the Member States of the European Union and the European Union itself. Lawyers 
would say that environmental protection is a shared competence between the Union and its 
Member States.30 In practice, this means that in addition to environmental measures of an exclusive 
national nature, there are many national environmental measures that are taken to implement 
Union environmental law. According to Article 3 of the Treaty on European Union (TEU), the Union 
is tasked to work for the sustainable development of Europe based on balanced economic growth 
and price stability, a highly competitive social market economy, aiming at full employment and 
social progress, and a high level of protection and improvement of the quality of the environment. 
This task is undertaken by the Union by means of, inter alia, legislative acts – mostly Directives – 
establishing a high level of environmental protection. This process of environmental standards 
setting at EU level is known as ‘harmonisation’. 
 
Traditionally, harmonisation measures based on this provision pursue minimum harmonisation.31 
Minimum harmonisation essentially means that Member States have to implement the minimum 
level of protection established by Union environmental measures, and additionally, they may 
maintain or introduce measures providing a higher level of environmental protection than that 
pursued by the Union legislator. To be clear, it does not mean that the level of protection of the 
environment must be the lowest possible one.32 Both Article 114 and 192 TFEU aim at a high level 
of environmental protection. Article 37 of the Charter of Fundamental Rights confirms this 
approach. Minimum harmonisation can hence be better associated to ‘optimal’ harmonisation 

                                                             
28 This section builds upon am makes use of knowledge mainly from, Squintani (2019) and Squintani (2013). 

29 In this study, references to Europe should be seen as references to the European territories of the Member States of the European Union. 

30 Article 4 TFEU. 

31 Over a ‘practice of minimum harmonization as a means of attaining environmental goals’ see Jans & Vedder (2012), 108-122. 

32 Hofhuis (2006), 10 and 11. 
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than to ‘minimal’ harmonisation.33 It is the optimal level of environmental protection given the 
specific circumstances of the case and the interests at stake during the negotiation process. This 
level neither need not to be the highest,34 nor the lowest possible. 
 
A system based on minimum harmonisation such as the one in place in the field of European 
Environmental Law inherently balances the need of ensuring legal certainty with the need of offering 
enough flexibility to adapt the regulated field to the different realities and needs existing in the 
European Union. Flexibility in regulatory frameworks can be used to foster innovative, sustainable 
development, facilitate the adoption of preventive measures, and a fair allocation of room for 
economic development and related environmental costs, including in those cases in which quality 
standards are not yet met.35 Moreover, flexibility can be used to cope with socio-economic and 
environmental development, on the one hand, and development in the state of knowledge, on the 
other. This latter aspect is referred to as adaptability or adaptiveness.36 
 
These positive features have a backside. Indeed, flexibility can affect legal certainty and, consequently, 
enforceability and judicial protection.37 Besides, flexibility can also affect adaptability if it fails to 
guarantee that all relevant data which are necessary to predict developments are available during the 
making and/or implementation of a programme.38 It is indeed easier to adapt a programme if it is 
known in advance what the possible developments are. Predictability also provides that a minimum 
level of legal certainty is guaranteed in those cases in which adaptability affects legal certainty.39 
 
Flexibility and legal certainty will thus be used as the two criteria to assess the level of coherence in the 
fields of EU Environmental law analysed in this Section. 

3.3.1. Water Management40 

In 2000, the Water Framework Directive (WFD) entered into force41 with the aim of making European 
water policy more transparent and effective by offering a coherent legal framework for water 
management that also respects the principle of subsidiarity.42 The WFD aims at an adaptive and 
integrated approach, by means of coordination with other water Directives and with Directives and 
policies in other fields. Integration is achieved in particular by the use of an integrated plan – a river 
basin management plan – and programmes of measures.43 These programmes combine measures 
which were already required under a number of different water Directives and environmental 
Directives.44 

                                                             
33 Ibid., 11. 

34 Case C-233/94, Federal Republic of Germany v European Parliament and Council of the European Union, [1997] ECR I-2405. 

35 Cf. Backes and van Rijswick, (2013) 19-50. 

36 Folke and others, (2005), 441-473. 

37 Green and others (2013), 10 and Groothuijse and Uylenburg (2014) 116-145, in particular, Section 5. 

38 eg Folke and others (2005) and Raadgever and others, (2008)., 14. 

39 Adaptability increases legal certainty when developments help to clarify rights and obligations for all parties. 

40 This section builds upon and makes uses of knowledge from Squintani and van Rijswick (2016), 443-470; and Plambeck, Squintani, & Van 
Rijswick, (2017), 243-270. 

41 For a general analysis of this Directive, Josefsson and Baaner, (2011), 463-486; Grimeaud (2004), 27-39 and Blöch (2004), 170-178. 

42 Which led to different ways of implementation throughout the European Union: see Keessen and others (2010), 197-222. 

43 Baaner (2011), 82-100. 
44 In addition, the WFD uses a combination of source-based measures and effects-based quality standards; an important role is also allocated to 
financial instruments. For a more general description and analysis of this Directive, Josefsson and Baaner (2011) 463-486. 
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Being a framework Directive, the WFD has an impact on other Directives, such as the Nitrates Directive. 
Indeed, action programmes under the Nitrates Directive are part of the programme of measures under 
the WFD and can be combined with the programme of measures if all the mandatory elements of the 
nitrate action programmes can be recognized in the WFD programme of measures. If Member States 
have designated the whole territory as a vulnerable zone under the Nitrates Directive, the WFD requires 
the member state to endeavour to achieve the objectives of the WFD for waters in these protected 
areas, and also with regard to the standards contained in the Directives under which protected areas 
have been established. The WFD itself, however, does not set more stringent standards for water 
pollution in protected areas under the Nitrates Directive, which is not strange as the amount of nitrates 
that may affect the ecological status of waters –the requirement under the WFD– is much more 
stringent than under the Nitrates Directive.45 It is unclear which programmatic approach applies in case 
of an contradictory overlap. This situation also occurred with contradictory requirements under the 
Birds and Habitat Directives and the WFD and they are difficult to solve until the Court of Justice sheds 
his light on this issue.46 

a. Regulatory objectives 

The general goal of the Directive is to establish a framework for the protection of inland surface waters, 
transitional waters, coastal waters and groundwater (Article 1). This general goal is further refined to 
more specific goals, often placed in a mutual and diffuse relationship.47 This makes the Directive a 
complex piece of legislation that is, at times, difficult to grasp - to paraphrase the words of AG 
Jääskinen.48 As regards the environmental goals for surface water, Article 4(1)(a) of the Directive 
establishes that: 

(i) Member States shall implement the necessary measures to prevent deterioration of the status of all 
bodies of surface water, subject to the application of paragraphs 6 and 7 and without prejudice to 
paragraph 8; 

(ii) Member States shall protect, enhance and restore all bodies of surface water, subject to the 
application of subparagraph (iii) for artificial and heavily modified bodies of water, with the aim of 
achieving good surface water status at the latest 15 years after the date of entry into force of this 
Directive, in accordance with the provisions laid down in Annex V, subject to the application of 
extensions determined in accordance with paragraph 4 and to the application of paragraphs 5, 6 and 
7 without prejudice to paragraph 8; 

(iii) Member States shall protect and enhance all artificial and heavily modified bodies of water, with 
the aim of achieving good ecological potential and good surface water chemical status at the latest 
15 years from the date of entry into force of this Directive, in accordance with the provisions laid down 
in Annex V, subject to the application of extensions determined in accordance with paragraph 4 and 
to the application of paragraphs 5, 6 and 7 without prejudice to paragraph 8; 

                                                             
45 The recognized standard under the WFD regime is 2,3 mg/liter and under the Nitrates Directives has been approved at 11 mg/liter. 

46 Dieperink and others, (2012), 160-173 

47 Vvan Kempen (2012), 119-122. 

48 Opinion of AG N. Jääskinen of 23 October 2014 in Case C-461/13, Bund für Umwelt und Naturschutz Deutschland eV v Bundesrepublik 
Deutschland, ECLI:EU:C:2014:2324, point 4. 
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(iv) Member States shall implement the necessary measures in accordance with Article 16(1) and (8), 
with the aim of progressively reducing pollution from priority substances and ceasing or phasing out 
emissions, discharges and losses of priority hazardous substances 

For groundwater, Article 4(1) of the Directive states: 

(i) Member States shall implement the measures necessary to prevent or limit the input of pollutants 
into groundwater and to prevent the deterioration of the status of all bodies of groundwater, subject 
to the application of paragraphs 6 and 7 and without prejudice to paragraph 8 of this Article and 
subject to the application of Article 11(3)(j); 

(ii) Member States shall protect, enhance and restore all bodies of groundwater, ensure a balance 
between abstraction and recharge of groundwater, with the aim of achieving good groundwater 
status at the latest 15 years after the date of entry into force of this Directive, in accordance with the 
provisions laid down in Annex V, subject to the application of extensions determined in accordance 
with paragraph 4 and to the application of paragraphs 5, 6 and 7 without prejudice to paragraph 8 
of this Article and subject to the application of Article 11(3)(j); 

(iii) Member States shall implement the measures necessary to reverse any significant and sustained 
upward trend in the concentration of any pollutant resulting from the impact of human activity in 
order progressively to reduce pollution of groundwater. 

Measures to achieve trend reversal shall be implemented in accordance with paragraphs 2, 4 and 5 
of Article 17, taking into account the applicable standards set out in relevant Community legislation, 
subject to the application of paragraphs 6 and 7 and without prejudice to paragraph 8; 

Finally, for protected areas, Article 4(1) of the Directive states: 

Member States shall achieve compliance with any standards and objectives at the latest 15 years after 
the date of entry into force of this Directive, unless otherwise specified in the Community legislation 
under which the individual protected areas have been established. 

As we can see from these provisions, the quality of water that should be aimed at and protected under 
this Directive is further defined by means of the criteria set out in Annex V to the Directive. Annex V 
uses ecological and chemical criteria which are spelled out in qualitative terms. For example, point 2.3.2 
of Annex V states: 
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Elements Good status 

General The chemical composition of the groundwater body is such that the concentrations of 
pollutants: 

— as specified below, do not exhibit the effects of saline or other intrusions 

— do not exceed the quality standards applicable under other relevant Community 
legislation in accordance with Article 17 

— are not such as would result in failure to achieve the environmental objectives 
specified under Article 4 for associated surface waters nor any significant diminution of 
the ecological or chemical quality of such bodies nor in any significant damage to 
terrestrial ecosystems which depend directly on the groundwater body 

Conductivity Changes in conductivity are not indicative of saline or other intrusion into the 
groundwater body 

 

As we can see from this example, the quality standards set out under the Directive do not use 
thresholds expressed in quantitative terms, such as it is the case for the Air Quality Directive analyzed 
below (Section 3.3.2). On this matter, the WFD is more comparable with the Habitats Directive, 
discussed in Section 3.3.3, below, then with the Air Quality Directive. 

From the perspective of legal certainty and adaptability, this regulatory choice allows to link the quality 
standards to the status and characteristic of each protected water body, individually taken. Moreover, 
it allows to link the legal requirement to new insights about the status of the protected water body and 
of the effects of pollution on each water body. This linkage is automatic under the Directive, which 
means that the quality standards applicable for each protected water body evolve without the need of 
regulatory intervention. 

Of course, such an evolutive nature of the quality standards has a drawback on legal certainty as this 
approach requires a case-by-case analysis which needs to be repeated when new circumstances so 
require. 

b. Plans and programs 

The WFD prescribes the adoption of both a plan and a programme of measures. Article 13 states: 

River basin management plans 

1.  Member States shall ensure that a river basin management plan is produced for each river basin 
district lying entirely within their territory. 

2.  In the case of an international river basin district falling entirely within the Community, Member 
States shall ensure coordination with the aim of producing a single international river basin 
management plan. Where such an international river basin management plan is not produced, 
Member States shall produce river basin management plans covering at least those parts of the 
international river basin district falling within their territory to achieve the objectives of this Directive. 

3.  In the case of an international river basin district extending beyond the boundaries of the 
Community, Member States shall endeavour to produce a single river basin management plan, and, 
where this is not possible, the plan shall at least cover the portion of the international river basin 
district lying within the territory of the Member State concerned. 
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4.  The river basin management plan shall include the information detailed in Annex VII. 

5.  River basin management plans may be supplemented by the production of more detailed 
programmes and management plans for sub-basin, sector, issue, or water type, to deal with 
particular aspects of water management. Implementation of these measures shall not exempt 
Member States from any of their obligations under the rest of this Directive. 

6.  River basin management plans shall be published at the latest nine years after the date of entry 
into force of this Directive. […] 

Article 11 states: 

Programme of measures 

1.  Each Member State shall ensure the establishment for each river basin district, or for the part of an 
international river basin district within its territory, of a programme of measures, taking account of 
the results of the analyses required under Article 5, in order to achieve the objectives established under 
Article 4. Such programmes of measures may make reference to measures following from legislation 
adopted at national level and covering the whole of the territory of a Member State. Where 
appropriate, a Member State may adopt measures applicable to all river basin districts and/or the 
portions of international river basin districts falling within its territory. 

2.  Each programme of measures shall include the ‘basic’ measures specified in paragraph 3 and, 
where necessary, ‘supplementary’ measures. 

3.  ‘Basic measures’ are the minimum requirements to be complied with and shall consist of: 

(a) those measures required to implement Community legislation for the protection of water, 
including measures required under the legislation specified in Article 10 and in part A of Annex VI; 

(b) measures deemed appropriate for the purposes of Article 9; 

(c) measures to promote an efficient and sustainable water use in order to avoid compromising the 
achievement of the objectives specified in Article 4; 

(d) measures to meet the requirements of Article 7, including measures to safeguard water quality in 
order to reduce the level of purification treatment required for the production of drinking water; 

(e) controls over the abstraction of fresh surface water and groundwater, and impoundment of fresh 
surface water, including a register or registers of water abstractions and a requirement of prior 
authorisation for abstraction and impoundment. These controls shall be periodically reviewed and, 
where necessary, updated. Member States can exempt from these controls, abstractions or 
impoundments which have no significant impact on water status; 

(f) controls, including a requirement for prior authorisation of artificial recharge or augmentation of 
groundwater bodies. The water used may be derived from any surface water or groundwater, 
provided that the use of the source does not compromise the achievement of the environmental 
objectives established for the source or the recharged or augmented body of groundwater. These 
controls shall be periodically reviewed and, where necessary, updated; 
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(g) for point source discharges liable to cause pollution, a requirement for prior regulation, such as a 
prohibition on the entry of pollutants into water, or for prior authorisation, or registration based on 
general binding rules, laying down emission controls for the pollutants concerned, including controls 
in accordance with Articles 10 and 16. These controls shall be periodically reviewed and, where 
necessary, updated; 

(h) for diffuse sources liable to cause pollution, measures to prevent or control the input of pollutants. 
Controls may take the form of a requirement for prior regulation, such as a prohibition on the entry 
of pollutants into water, prior authorisation or registration based on general binding rules where such 
a requirement is not otherwise provided for under Community legislation. These controls shall be 
periodically reviewed and, where necessary, updated; 

(i) for any other significant adverse impacts on the status of water identified under Article 5 and Annex 
II, in particular measures to ensure that the hydromorphological conditions of the bodies of water are 
consistent with the achievement of the required ecological status or good ecological potential for 
bodies of water designated as artificial or heavily modified. Controls for this purpose may take the 
form of a requirement for prior authorisation or registration based on general binding rules where 
such a requirement is not otherwise provided for under Community legislation. Such controls shall be 
periodically reviewed and, where necessary, updated; 

(j) a prohibition of direct discharges of pollutants into groundwater subject to the following 
provisions: 

Member States may authorise reinjection into the same aquifer of water used for geothermal 
purposes. 

They may also authorise, specifying the conditions for: 

— injection of water containing substances resulting from the operations for exploration and 
extraction of hydrocarbons or mining activities, and injection of water for technical reasons, into 
geological formations from which hydrocarbons or other substances have been extracted or into 
geological formations which for natural reasons are permanently unsuitable for other purposes. Such 
injections shall not contain substances other than those resulting from the above operations, 

— reinjection of pumped groundwater from mines and quarries or associated with the construction 
or maintenance of civil engineering works, 

— injection of natural gas or liquefied petroleum gas (LPG) for storage purposes into geological 
formations which for natural reasons are permanently unsuitable for other purposes, 

— injection of carbon dioxide streams for storage purposes into geological formations which for 
natural reasons are permanently unsuitable for other purposes, provided that such injection is made 
in accordance with Directive 2009/31/EC of the European Parliament and of the Council of 23 April 
2009 on the geological storage of carbon dioxide ( 22 ) or excluded from the scope of that Directive 
pursuant to its Article 2(2), 

— injection of natural gas or liquefied petroleum gas (LPG) for storage purposes into other geological 
formations where there is an overriding need for security of gas supply, and where the injection is such 
as to prevent any present or future danger of deterioration in the quality of any receiving 
groundwater, 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02000L0060-20141120#E0022
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— construction, civil engineering and building works and similar activities on, or in the ground which 
come into contact with groundwater. For these purposes, Member States may determine that such 
activities are to be treated as having been authorised provided that they are conducted in accordance 
with general binding rules developed by the Member State in respect of such activities, 

— discharges of small quantities of substances for scientific purposes for characterisation, protection 
or remediation of water bodies limited to the amount strictly necessary for the purposes concerned 

provided such discharges do not compromise the achievement of the environmental objectives 
established for that body of groundwater; 

(k) in accordance with action taken pursuant to Article 16, measures to eliminate pollution of surface 
waters by those substances specified in the list of priority substances agreed pursuant to Article 16(2) 
and to progressively reduce pollution by other substances which would otherwise prevent Member 
States from achieving the objectives for the bodies of surface waters as set out in Article 4; 

(l) any measures required to prevent significant losses of pollutants from technical installations, and 
to prevent and/or to reduce the impact of accidental pollution incidents for example as a result of 
floods, including through systems to detect or give warning of such events including, in the case of 
accidents which could not reasonably have been foreseen, all appropriate measures to reduce the risk 
to aquatic ecosystems. 

4.  ‘Supplementary’ measures are those measures designed and implemented in addition to the basic 
measures, with the aim of achieving the objectives established pursuant to Article 4. Part B of Annex 
VI contains a non-exclusive list of such measures. 

Member States may also adopt further supplementary measures in order to provide for additional 
protection or improvement of the waters covered by this Directive, including in implementation of the 
relevant international agreements referred to in Article 1. 

5.  Where monitoring or other data indicate that the objectives set under Article 4 for the body of water 
are unlikely to be achieved, the Member State shall ensure that: 

— the causes of the possible failure are investigated, 

— relevant permits and authorisations are examined and reviewed as appropriate, 

— the monitoring programmes are reviewed and adjusted as appropriate, and 

— additional measures as may be necessary in order to achieve those objectives are established, 
including, as appropriate, the establishment of stricter environmental quality standards following the 
procedures laid down in Annex V. 

Where those causes are the result of circumstances of natural cause or force majeure which are 
exceptional and could not reasonably have been foreseen, in particular extreme floods and prolonged 
droughts, the Member State may determine that additional measures are not practicable, subject to 
Article 4(6).  

6.  In implementing measures pursuant to paragraph 3, Member States shall take all appropriate 
steps not to increase pollution of marine waters. Without prejudice to existing legislation, the 
application of measures taken pursuant to paragraph 3 may on no account lead, either directly or 
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indirectly to increased pollution of surface waters. This requirement shall not apply where it would 
result in increased pollution of the environment as a whole. 

7.  The programmes of measures shall be established at the latest nine years after the date of entry 
into force of this Directive and all the measures shall be made operational at the latest 12 years after 
that date. 

[…] 

8.  The programmes of measures shall be reviewed, and if necessary updated at the latest 15 years 
after the date of entry into force of this Directive and every six years thereafter. Any new or revised 
measures established under an updated programme shall be made operational within three years of 
their establishment. 

[…] 

When we look at these provisions from the perspective of legal certainty and adaptability. The 
following can be noted. 

The WFD addresses the obligation to adopt and implement a programme to the Member States, 
leaving it up to them to select the most appropriate administrative body. It can be expected that a 
programme will be mainly drafted by the central authorities if Member States decide to adopt general 
applicable measures for all river basins falling within their territory. In other cases, the geographical 
extension of vulnerable areas and of river basins will in practice influence the public authorities actually 
involved in the making of a programme of measures.49 

The WFD has a well-developed legal framework to tackle water bodies with a transboundary nature. 
Under the WFD a joined river basin management plan, which includes a programme of measures, must 
be drafted for river basins falling within the EU territory (Articles 3 and 13).50 This means, for example, 
that international river commissions will be established and that international river basin management 
plans will have to be drafted. Moreover, a typical approach that goes with the implementation of the 
WFD is the Common Implementation Strategy (CIS), established by the Water Directors of the Member 
States.51 They prepared guidance documents with explanations, requirements and best practices. 
These documents could increase clarity as regards the implementation of the WFD. However, their legal 
status is still unclear and the ECJ retains the final authority on the interpretation of the WFD.  In practice, 
the development of international cooperation does not seem to diminish the national organization of 
water management in the various Member States. Indeed, an international river basin management 
plan is based on the national river basin plans, which are combined by the international river basin 
authority to form a single plan. 

When we look at the engagement of the public in the drafting of the plan and programmes under the 
Directive, Article 14 WFD contains specific provisions for the active participation of the public at an 

                                                             
49 Van Rijswick and Havekes (2012), Chapter 8.3. 

50 For international river basins that extend outside the EU, Member States are only required to endeavour to produce a single river basin 
management plan. The EU cannot impose obligations on non-Member States, but most countries are signatories to the Helsinki Water 
Convention, and as such have also agreed to cooperate in transboundary water management. 

51 CIS, Strategic Document, 2 May 2001, retrievable at http://ec.europa.eu/environment/water/water-framework/objectives/pdf/strategy.pdf. 
Finally the Commission provided for multi-stakeholder Consultative Fora and Expert Advisory Fora to provide for input to the CIS. 
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early stage.52  In particular, it requires public participation even before the publication of the draft river 
management plan.53 If well implemented, this legal framework spurs adaptability, given that it 
diminishes the chances that data relevant to predict developments will be lost. It also increases legal 
certainty, given the positive effects that public participation can have on reducing legal challenges.54 

As regards the content of programmes of measures, the WFD integrates many former and existing 
plans and programmes in ‘river basin management plans’ (Article 13) and ‘programmes of measures’ 
(Article 11).55 A river basin management plan contains, in the first place, a summary of the programme 
of measures with which it is intended to fulfil the objectives of the Directive. It must also contain the 
objectives, standards, monitoring, and information measures, and priorities for each river basin. Annex 
VII to the Directive describes the information that must be given in the plan. Another important 
element is the results of the analyses that have to be made (under Article 5) of the characteristics of the 
river basin district and the factors that affect the status of the river basin. 

Under the Directive, measures are subdivided into mandatory ‘basic measures’ and ‘supplementary’ 
measures. The basic measures are minimum requirements needed to comply with European Union 
legislation for the protection of water, including, for example, the Bathing Water Directive. The basic 
measures include mandatory prior authorization for point source discharges liable to cause pollution. 
General rules may be used instead of permits, provided that they, at the very least, lay down emission 
controls. If the environmental objectives of the Directive cannot be achieved with the basic measures, 
supplementary measures must be taken. Part B of Annex VI contains a non-exhaustive list of such 
measures, ranging from legislation to information campaigns, from codes of good practice to demand-
management measures, and from educational projects to desalination plants. In our opinion, the 
specific nature of certain basic measures is beneficial to legal certainty. They clarify rights and 
obligations under a programme of measures. 

Under the WFD, judicial protection is also protected by the fact that, as stated in the Weser case: 

 Article 4(1)(a) of Directive 2000/60 does not simply set out, in programmatic terms, mere 
management-planning objectives, but has binding effects, once the ecological status of the body of 
water concerned has been determined, at each stage of the procedure.56 

Accordingly, individuals can rely on the quality standards to challenge individual authorisations based 
on the programme of measures,57 de facto leading to a review of the programme of measures. This 
review possibility is strengthened by the fact that the Court of Justice has severely restricted the 

                                                             
52 Also standard setting for the ecological status has to be open to peer review and public consultation. Moreover, participation by 
stakeholders, NGOs and civil society is also possible and done within the CIS, see CIS, Strategic Document, 2 May 2001, 14-15, retrievable at 
http://ec.europa.eu/environment/water/water-framework/objectives/pdf/strategy.pdf. 

53 A timetable and work programme for the production of the plan, including a statement of the consultation measures to be taken, at least 
three years before the beginning of the period to which the plan refers. Moreover, an interim overview of the significant water management 
issues identified in the river basin, at least two years before the beginning of the period to which the plan refers. 

54 Adshead (2006), 18-192; Howarth (2009), 391-417. 

55 In addition, river basin management plans under the WFD must be coordinated with flood risk management plans under the Floods 
Directive. Finally, programmes of measures and river basin management plans form part of the plans of action required by the Marine Strategy 
Directive. 

56 Case C-461/13 Bund für Umwelt und Naturschutz Deutschland (ECLI:EU:C:2015:433), 43, confirming the case law on earlier water Directives, 
see Case C-32/05 European Commission v. Luxembourg [2006] ECR I-11323 (ECLI:EU:C:2006:749) (Commission v Luxemburg). 

57 Case C-461/13 Bund für Umwelt und Naturschutz Deutschland (ECLI:EU:C:2015:433), 51. 
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possibility to apply a net-loss approach.58 Yet, as in the context of the Air Quality Directive, it should be 
noted that this possibility affects the rights created under a programme and, therefore, that legal 
certainty is not maximised by this situation. 

The WFD establishes that environmental quality standards should be achieved by 2015. However, 
under Article 4(4) of the WFD Member States may, under certain conditions stated in the Directive, 
extend the time limit within which the objectives must be met by a maximum of twelve years (two 
times six years). For every extension of a deadline, reasons must be given in relation to each water body 
in the river basin management plan, in which a summary of the programme of measures is included. 
An extension of a deadline is possible, for instance, if completing improvements within the time scale 
would be disproportionately expensive.  

The WFD has a system to increase the effectiveness of programmes of measures which is well suited to 
adaptability. The monitoring data shall be used to update the river basin management plans in a 6-year 
planning cycle. If the monitoring data reveal that the objectives for the current planning period will not 
be met in time, they are used for an intermediate revision of the programme of measures. These interim 
Reports, which are sent to the Commission (Articles 11 and 15(3) WFD), serve to describe progress in 
the implementation of the planned programme of measures. If necessary, Member States shall take the 
necessary measures to achieve the objectives and adjust their programmes of measures. Especially 
Article 11(5) should guarantee the effectiveness and the adaptability of the WFD, of course backed up 
by the interpretation of the ECJ that quality standards are defined in Article 2 as obligations of result59 
and that the environmental objectives require strict implementation measures by the Member States.60 

c. General binding rules 

The Directive does not uses general binding rules addressed to individuals, with the exception of the 
possibility to replace the basic measure about prior authorisation for performing activity potentially 
affecting water bodies with by general binding measures, as already indicated in the previous Section. 

d. Authorization requirements 

In Weser, the Court of Justice made clear that the environmental quality standards, under Article 4 of 
the Directive, must be respected regardless of the long-term effects of a water plan.61 They are binding 
in all phases of the decision making.62 Furthermore, they must be achieved as regards all water bodies 
falling under the WFD, regardless of whether they have been designated as a protected water body in 
a national or regional water plan.63 These standards therefore can serve as basis for authorisation 
requirements. 

e. Monitoring duties 

Next to the Reporting duty mentioned above when discussing the programme of measures, Article 8 
of the WFD requires programmes for the monitoring of water status to be established in order to obtain 
a coherent and comprehensive overview of the water status in each river basin district. Article 8 states: 

                                                             
58 Case C-461/13 Bund für Umwelt und Naturschutz Deutschland (ECLI:EU:C:2015:433), 50. Similarly, Van Rijswick and Backes (2015), 363-377. 

59 Case C-32/05 European Commission v. Luxembourg [2006] ECR I-11323 (ECLI:EU:C:2006:749). 

60 Case C-461/13 Bund für Umwelt und Naturschutz Deutschland (ECLI:EU:C:2015:433). 

61 Ibid., para 50. 

62 Ibid., para. 31 

63 Ibid., para 55. See also Smit and Others (2008). 
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1.  Member States shall ensure the establishment of programmes for the monitoring of water status 
in order to establish a coherent and comprehensive overview of water status within each river basin 
district: 

— for surface waters such programmes shall cover: 

—   

(i) the volume and level or rate of flow to the extent relevant for ecological and chemical status and 
ecological potential, and 

(ii) the ecological and chemical status and ecological potential; 

— for groundwaters such programmes shall cover monitoring of the chemical and quantitative 
status, 

— for protected areas the above programmes shall be supplemented by those specifications 
contained in Community legislation under which the individual protected areas have been 
established. 

2.  These programmes shall be operational at the latest six years after the date of entry into force of 
this Directive unless otherwise specified in the legislation concerned. Such monitoring shall be in 
accordance with the requirements of Annex V. 

Under Annex V to the WFD, the monitoring programme has to cover the volume and level or rate of 
flow to the extent relevant for the ecological and chemical status of surface water. Quite a refined legal 
framework for the assessment of water quality is established to this extent. For example, monitoring 
programmes for surface waters should provide information for the effective design of future 
monitoring programmes and for the assessment of long-term changes (1.3.1), for the establishment of 
the status of water bodies at risk of failing to meet their environmental objectives and for changes in 
their status resulting from the programmes of measures (1.3.2). Additional requirement stem out 
Article 5 of the WFD, which, among others, requires an analysis of the causes of physical, climatological, 
environmental and societal changes, given that their undeniable influence on the physical elements of 
a water system cannot be denied.64 This information is necessary to take adequate, proportionate and 
fair measures to improve and protect the status of water bodies. In our opinion, the above legal 
framework spurs legal certainty. Moreover, most of all the combination of planning, programmes and 
monitoring and the requirement to revise them in case of new circumstances or insufficient results in 
achieving the goals serves the adaptability of the approach chosen in the WFD. 

3.3.2. Ambient Air Quality65 

The quality of ambient air under Union law is protected on the basis of three major areas of 
intervention: ambient air quality standards, reduction of emissions from certain sources, and 
protection of the ozone layer.66 In this Section, I focus on the Air Quality Directive (AQD) 

                                                             
64 Van Rijswick and Vogelezang-Stoute (2008), 78-89. On the requirement to perform an analysis of the (national portion of) each river basin 
district characteristics, the impacts of human activities on the status of surface water and groundwater, and an economic analysis of water 
use, Brouwer, Schenau and van der Veeren (2005), 111-131. 

65 This section builds upon and makes uses of knowledge mainly taken from, Squintani and van Rijswick, (2016), 443-470. 

66 Jans & Vedder (2008), 373. 
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In the 1980s, Union law established immissions limit values and emissions limit values.67 However, 
immissions-oriented measures focused on individual pollutants and there was no harmonized 
assessment and management framework. In the 1990s the Air Framework Directive established 
such a framework. This Directive did not replace the existing immissions-oriented Directives. It 
established the basis on which assessment methods and immissions limit values had to be 
established. The immissions limit values were then established in four daughter Directives which 
replaced the 1980s Directives.68 
 
In 2008, in order to increase clarity,69 the Air Framework Directive and its first three daughter 
Directives have been replaced by the AQD. The AQD does not change the limit values for the 
various pollutants, but it adds target and limit values for PM2,5 (Article 15 and 16). Moreover, it 
requires the Member States to adopt plans in all cases (Article 23). In addition, the Directive clarifies 
that compliance with the limit values for the protection of human health does not need to be 
assessed in areas where human beings do not have regular access or fixed habitation or on (inter 
alia) the carriageway of roads (Article 2(1) and Annex III).70 Limit values for vegetation should focus 
on places away from built-up areas (Recital 10 and Annex III).71 It is now clearer that de jure limit 
values apply to the whole territory of the Member States (Article 4 and 6(1)), but, de facto, that they 
are only implemented in certain areas. Furthermore, it allows extending the deadline for achieving 
the goals sets by the Directive for certain pollutants, if certain requirements are respected (Article 
22). 
 
The negotiations of both Directives did not highlight a clash between opposing philosophies. 
Discussions among the Member States and the European Parliament took place on an article-by-
article basis and were characterized by a generalized concern to combine health and 
environmental protection with economic and social developments.72 As Krämer notes, this leads 
to a legal framework which is difficult to enforce. Union ambient air quality law allows great 
discretion to the Member States with respect to the fixing of measurements stations, measurement 
methods, measurement frequency, average values, etc.73 This implies space for gold-plating. 
 
When we focus on the manner in which the EU legislator shaped the manner in which objectives, 
plans and programmes, general binding rules, authorisation requirements and monitoring duties 
are regulated under the central piece of legislation in this field, the AQD, the following picture 
emerges. 

                                                             
67 Immissions-oriented measures were Directive 80/779/EEC on sulphur dioxide, Directive 82/884/EEC on lead, and Directive 85/203/EEC on 
nitrogen oxide. Examples of emissions-oriented measures were Council Directive 84/360/EEC on air pollution from industrial installation, OJ 
1984 L 188/20; Council Directive 88/609/EEC emissions of certain pollutants into air from large combustion plans, OJ 1988 L 336/1 and Council 
Directive 89/369/EEC on new installations for incineration of municipal waste, OJ 1989 L 163/32. 

68 Council Directive 1999/30/EC relating to limit values for sulphur dioxide, nitrogen dioxide and oxides of nitrogen, particulate matter and 
lead in ambient air, OJ 1999 L 163/41 Directive 2000/69/EC of the European Parliament and of the Council relating to limit values for benzene 
and carbon monoxide in ambient air, OJ 2000 L 313/12; Directive 2002/3/EC of the European Parliament and of the Council relating to ozone 
in ambient air, OJ 2002 L 67/14 and Directive 2004/107/EC of the European Parliament and of the Council relating to arsenic, cadmium, 
mercury, nickel and polycyclic aromatic hydrocarbons in ambient air, OJ 2004 L 23/3. 

69 Jans & Vedder (2008), 376. 

70 Krämer (2011), p. 282 considers the Directive a remarkable regression in environmental protection, since its scope of application does not 
cover the whole territory of the Member States. 

71 Annex III, B.2 of the Directive refines this indication by requiring the Member States to place the sampling points ‘[…] more than 20 km 
away from agglomerations or more than 5 km away from other built-up areas, industrial installations or motorways or major roads with traffic 
counts of more than 50,000 vehicles per day, which means that a sampling point must be sited in such a way that the air sampled is 
representative of air quality in a surrounding area of at least 1,000 km2. 

72 Krämer (2011), 281. 

73 Ibid., 281. 
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a. Regulatory objectives 

The AQD has a framework character explain why it starts by setting out what is the subject matter 
of the Directive and several organisational and procedural matters before defining the substantive 
objectives concerning air quality. 
 
Article 1, indeed states: 

This Directive lays down measures aimed at the following: 

1. defining and establishing objectives for ambient air quality designed to avoid, prevent or reduce 
harmful effects on human health and the environment as a whole; 

2. assessing the ambient air quality in Member States on the basis of common methods and criteria; 

3. obtaining information on ambient air quality in order to help combat air pollution and nuisance 
and to monitor long-term trends and improvements resulting from national and Community 
measures; 

4. ensuring that such information on ambient air quality is made available to the public; 

5. maintaining air quality where it is good and improving it in other cases; 

6. promoting increased cooperation between the Member States in reducing air pollution. 

As we can see only point 5 attains to substantive standards. Such standards are set in Annexes to 
which provisions in Chapter III of the Directive refer. For example, Article 12 States: 

In zones and agglomerations where the levels of sulphur dioxide, nitrogen dioxide, PM10, PM2,5, lead, 
benzene and carbon monoxide in ambient air are below the respective limit values specified in 
Annexes XI and XIV, Member States shall maintain the levels of those pollutants below the limit values 
and shall endeavour to preserve the best ambient air quality, compatible with sustainable 
development. 

Similarly, Article 13 states:  

In zones and agglomerations where the levels of sulphur dioxide, nitrogen dioxide, PM10, PM2,5, lead, 
benzene and carbon monoxide in ambient air are below the respective limit values specified in 
Annexes XI and XIV, Member States shall maintain the levels of those pollutants below the limit values 
and shall endeavour to preserve the best ambient air quality, compatible with sustainable 
development. 

For PM2,5 the Directive sets target values next to limit values to allow more margin of manoeuvre to 
the Member States than it is the case of the other pollutants regulated under the Directive. 

The limit values set out under the various annexes referred to in Articles 12-17 of the Directive resample 
the limit values that were established under the old Air Framework Directive and its so-called Daughter 
Directives. For example, ANNEX XI(B) states: 

Averaging 
Period 

Limit value Margin of tolerance Date by which 
limit value is 
to be met 
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Sulphur dioxide 

One hour 350 μg/m3, not to be exceeded more 
than 24 times a calendar year 

150 μg/m3 (43 %) — (1)  

One day 125 μg/m3, not to be exceeded more 
than 3 times a calendar year 

None — (1)  

Nitrogen dioxide 

One hour 200 μg/m3, not to be exceeded more 
than 18 times a calendar year 

50 % on 19 July 1999, decreasing on 
1 January 2001 and every 12 
months thereafter by equal annual 
percentages to reach 0 % by 
1 January 2010 

1 January 2010 

Calendar 
year 

40 μg/m3  50 % on 19 July 1999, decreasing on 
1 January 2001 and every 12 
months thereafter by equal annual 
percentages to reach 0 % by 
1 January 2010 

1 January 2010 

Benzene 

Calendar 
year 

5 μg/m3  5 μg/m3 (100 %) on 
13 December 2000, decreasing on 
1 January 2006 and every 12 
months thereafter by 1 μg/m3 to 
reach 0 % by 1 January 2010 

1 January 2010 

Carbon monoxide 

maximum 
daily eight 
hour 
mean (2)  

10 mg/m3  60 % — (1)  

Lead 

Calendar 
year 

0,5 μg/m3 (3)  100 % — (3)  

PM10  

One day 50 μg/m3, not to be exceeded more 
than 35 times a calendar year 

50 % — (1)  

Calendar 
year 

40 μg/m3  20 % — (1)  

As we can see, these parameters are exactly formulated and, where expressed in terms of hour or daily 
thresholds, take account of the number of exceedances of the indicated thresholds. A singe 
exceedance of the daily-thresholds for Sulphur Dioxide, for example, is within the limit value set out 
under the Directive. This approach resemble the fact that the Directive focuses on the exposure that 
human and the environment have to air pollution.  

These limit values were established following the Guidelines of the World Health Organization in force 
at the time of the adoption of the Daughter Directives and have thus a scientific basis. In this regard, 
the AQD follow the same legislative technique followed under the WFD, discussed above, and the 
Habitats Directive, i.e. an ecological approach. However, while under water and nature conservation 
law, the exact goals vary per protected water basin or nature reserve, those under the AQD are the 
same for all agglomerations or areas.  

From the perspective of legal certainty, the presence of clearly spelled out standards which apply 
regardless of the location, clearly improves the cognoscibility of these standards. However, such a level 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0018
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0018
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0019
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0018
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0020
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0020
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0018
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:02008L0050-20150918#E0018
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of legal clarity seems to come at cost of the adaptability of the Directive. While the Guidelines have 
been amended by the World Health Organization, the limit values in the Directive remained the same. 
This shows the low level of adaptability that the limit values of the Directive have, especially when 
compared to those under the WFD and the Habitats Directive. As shown in Section 3.1.3, above, the 
effects on human health and the environment of air pollution varies significantly depending on 
whether the new World Health Organization Guidelines are followed or the today in force EU limit 
values, with clear benefits for human health and the environment when the formers are followed. 

b. Plans and programs 

In 1996 the Air Framework Directive (AFD) established the basis on which assessment methods and 
immission limit values had to be established.74 Most importantly from the perspective of this 
Section, Article 8 established that Member States had to make a plan or programme in areas with poor 
air quality, before the entry into force of the immission limit values specified in the daughter 
Directives.75 After the entry into force of a given limit value, Article 7(3) AFD required the Member States 
to draw up an action plan indicating the measures to be taken ‘in a short time’ where there is a risk of 
a quality standard being exceeded, in order to prevent exceedances or to limit their duration.76 
 
In 2008, the AQD broadened the use of the programmatic approach in this environmental field. This 
Directive, which was adopted with the aim of replacing the AFD and its first three daughter Directives 
by 2010, requires a plan to be adopted in all cases where a limit value is exceeded (Article 23). Besides 
the requirement to adopt a plan prescribed under Article 23, Member States must ensure that in zones 
and agglomerations where pollution is lower than the limit values, the levels of the pollutants covered 
by the Directive shall remain below the limit values and shall endeavour to preserve the best ambient 
air quality, compatible with sustainable development (Article 12). 
 
When we focus on the manner in which requirements concerning plans under the AQD are defined, 
we can notice that Article 23 regulates air quality plans for redressing exceedances of any limit value or 
target value, plus any relevant margin of tolerance set out under in Annexes XI and XIV. Articles 24 
regulates short-term actin pans for redressing exceedances of one or more of the alert thresholds 
specified in Annex XII to the AQD. 
  

                                                             
74 Directive 96/62/EC of 27 September 1996 on ambient air quality assessment and management [1996] OJ L296/55. 

75 Most notably, Council Directive 1999/30/EC of 22 April 1999 relating to limit values for sulphur dioxide, nitrogen dioxide and oxides of 
nitrogen, particulate matter and lead in ambient air [1999] OJ L163/41; and Directive 2000/69/EC of 16 November 2000 relating to limit values 
for benzene and carbon monoxide in ambient air [2000] OJ L313/12. 

76 The relationship between Article 7(1) and 7(3) was unclear. Consequently, some Member States did link limit values to specific decisions, 
Backes, van Nieuwerburgh and Koelemeijer (2005), 157-64. 
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Article 23 states: 

1.  Where, in given zones or agglomerations, the levels of pollutants in ambient air exceed any limit 
value or target value, plus any relevant margin of tolerance in each case, Member States shall ensure 
that air quality plans are established for those zones and agglomerations in order to achieve the 
related limit value or target value specified in Annexes XI and XIV. 

In the event of exceedances of those limit values for which the attainment deadline is already expired, 
the air quality plans shall set out appropriate measures, so that the exceedance period can be kept as 
short as possible. The air quality plans may additionally include specific measures aiming at the 
protection of sensitive population groups, including children. 

Those air quality plans shall incorporate at least the information listed in Section A of Annex XV and 
may include measures pursuant to Article 24. Those plans shall be communicated to the Commission 
without delay, but no later than two years after the end of the year the first exceedance was observed. 

Where air quality plans must be prepared or implemented in respect of several pollutants, Member 
States shall, where appropriate, prepare and implement integrated air quality plans covering all 
pollutants concerned. 

2.  Member States shall, to the extent feasible, ensure consistency with other plans required under 
Directive 2001/80/EC, Directive 2001/81/EC or Directive 2002/49/EC in order to achieve the relevant 
environmental objectives. 

Article 24 states: 

1.  Where, in a given zone or agglomeration, there is a risk that the levels of pollutants will exceed one 
or more of the alert thresholds specified in Annex XII, Member States shall draw up action plans 
indicating the measures to be taken in the short term in order to reduce the risk or duration of such an 
exceedance. Where this risk applies to one or more limit values or target values specified in 
Annexes VII, XI and XIV, Member States may, where appropriate, draw up such short-term action 
plans. 

However, where there is a risk that the alert threshold for ozone specified in Section B of Annex XII will 
be exceeded, Member States shall only draw up such short-term action plans when in their opinion 
there is a significant potential, taking into account national geographical, meteorological and 
economic conditions, to reduce the risk, duration or severity of such an exceedance. When drawing 
up such a short-term action plan Member States shall take account of Decision 2004/279/EC. 

2.  The short-term action plans referred to in paragraph 1 may, depending on the individual case, 
provide for effective measures to control and, where necessary, suspend activities which contribute to 
the risk of the respective limit values or target values or alert threshold being exceeded. Those action 
plans may include measures in relation to motor-vehicle traffic, construction works, ships at berth, 
and the use of industrial plants or products and domestic heating. Specific actions aiming at the 
protection of sensitive population groups, including children, may also be considered in the 
framework of those plans. 

3.  When Member States have drawn up a short-term action plan, they shall make available to the 
public and to appropriate organisations such as environmental organisations, consumer 
organisations, organisations representing the interests of sensitive population groups, other relevant 
health-care bodies and the relevant industrial federations both the results of their investigations on 
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the feasibility and the content of specific short-term action plans as well as information on the 
implementation of these plans. 

4.  For the first time before 11 June 2010 and at regular intervals thereafter, the Commission shall 
publish examples of best practices for the drawing-up of short-term action plans, including examples 
of best practices for the protection of sensitive population groups, including children. 

When we look at these two provisions from the perspective of legal certainty and adaptability we can 
notice the following. 
 
Articles 23 and 24 of the AQD address the Member States’ obligation to adopt a programme, without 
further specification.77 Hence, the Directive allows the Member States to select the authorities that, in 
their opinion, are best placed to make the programme. Under the AQD, the material goals must be 
achieved in specific areas, within an agglomeration or zone.78 In practice, the various territorial 
authorities at the national, regional and municipal level are usually responsible for the fulfilment of the 
limit and target values and therefore for drawing up air quality and short-term action plans in case of 
exceedances.79  
 
Transboundary pollution is explicitly regulated under the AQD, given that the achievement of 
immission limit values is influenced by transboundary pollution. Under Article 25 of the AQD, the 
Member Atate in which the limit values are exceeded and the member state from which the pollution 
has its origin must jointly cooperate and, if appropriate, establish an air quality plan or a short-term 
action plan. Under this requirement, it is unclear which member state will be held accountable if there 
is a breach of this obligation. Moreover, the appropriateness criterion referred to in Article 25 of the 
Directive makes it difficult to establish whether the Directive has been breached or not. The above, as 
well as the fact that the Commission declared that: “The Commission does not keep a list of MS that are 
concerned by article 25 of the Air Quality Directive”,80 suggests room for improving legal certainty under 
Article 25 of the AQD. 
 
As regards public participation, Article 26 of the AQD requires the Member States to provide the public 
with information on their programmes.81 Access to information, however, does not mean effective 
public participation, as defined under Articles 6 and 7 of the Aarhus Convention. The Directives do not 
envisage public participation. Directive 2003/35/EC82 on public participation in the drawing up of 
certain plans and programmes does not mention them either. It mentions only the AFD. Although, in 
light of the Aarhus Convention, Directive 2003/35/EC should be read as including the AQD,83 a more 
                                                             
77 The AQD regulates only the identity of the authorities responsible for air quality assessment, (Articles 3 and 25). 

78 This is implicitly confirmed by Point 3 of Section B of Annex XV to the AQD.  

79 This statement is based on a scan of the plans and Reports available on the EIONET (http://cdr.eionet.europa.eu/) and CIRCAB databases 
(partially available through Commission’s website, http://ec.europa.eu/environment/air/quality/legislation/time_extensions.htm), accessed 
January 2015. 

80 Commission’s email to the authors of this contribution dated 25 June 2015. 

81 Under Article 25 of the AQD, this obligation also covers the public living in neighbouring zones in other Member States. 

82 Directive 2003/35/EC of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programmes 
relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 
96/61/EC [2003] OJ L156/17. 

83 Cf. Andrew(2014), 21. 

http://cdr.eionet.europa.eu/
http://ec.europa.eu/environment/air/quality/legislation/time_extensions.htm
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explicit linkage would improve legal certainty. More generally, Directive 2003/35/EC requires public 
participation only after the publication of a proposal for a plan.84 Given the extensive preparatory works 
undertaken by civil servants to write such draft decisions, it can be doubted that all options are still 
open when the public is finally consulted.85 Legal certainty as regards this issue can, therefore, be 
improved. 
 
The main idea behind the insertion of a programmatic approach in the AQD is flexibility as regards the 
measures to deploy in order to achieve the material goals of the Directive. This notwithstanding, the 
AQD limit Member States’ discretion by means of requirements to include specific measures in a 
programme, time limits to redress exceedances, and the relationship between programmes and limit 
values. 
 
In the context of the pollutants covered by the AQD, Part B of Annex XV to the Directive enlists eight 
categories of measures which are usually adopted to improve air quality, such as the reduction of 
emissions from vehicles though retrofitting with emission control equipment, and the use of permit 
systems under the nowadays Industrial Emissions Directive (IED).86 Moreover, Part A of Annex XV to the 
AQD indicates the information that air quality plans shall include. Finally, under Article 24(4) of the 
AQD, best practices concerning short-term action plans should be published by the Commission.87 The 
measures described under the above-mentioned provisions can be used by Member States and the 
public to establish what constitutes an ‘appropriate measure’ within an air quality plan. Yet, due to their 
indicative nature, they can hardly be used to compel the insertion of a specific measure in a 
programme. The AQD regime allows adaptability to be maximised. Yet, it can be questioned whether 
losses in legal certainty have been minimised. This can be different in those cases in which EU law 
prescribes the adoption of specific measures under some of the categories mentioned in Part B of 
Annex XV to the Directive.88 In these cases, Member States’ discretion is limited.  
 
Member States’ discretion about the content of programmes is further limited by the time limit for 
redressing exceedances. The AQD does not prescribe a clear deadline for redressing exceedances. 
While Article 23 of the AQD uses the formula ‘as short as possible’, Article 24 states that short-term 
action plans shall ‘reduce the duration’ when they cannot be prevented. The case law of the Court of 
Justice provides little guidance as regards the meaning of both formulas in relation to Member States’ 
discretion. In the Janecek case, concerning 'reducing the duration' formula,89 and the ClientEarth case,90 
concerning the ‘as short as possible’ formula used under the AQD, the Court of Justice has explicitly or 
implicitly stated that values other than environmental values, such as economic development, can be 

                                                             
84 Article 2 of Directive 2003/35/EC. 

85 Cf. Schueler (2014), 239. 

86 Directive 2010/75/EU of 24 November 2010 on industrial emissions [2010] OJ L334/17. 

87 Conlan, Abbot and Moosmann (2012), which provides an analysis of 39 short-term action plans adopted in 9 Member States over the period 
2002-2011. This Report highlights 10 criteria, grouped in three categories, to assess whether a short-term action plan is a ‘good’ plan. 

88 eg Regulation (EC) 443/2009 setting emission performance standards for new passenger cars as part of the Community's integrated 
approach to reduce CO2 emissions from light-duty vehicles [2009] OJ L140/1. 

89 Given the similarity between the wording and context in which this formula was used in the AFD and the AQD, we are of the opinion that 
this finding still applies under the AQD. 

90 Case C-404/13 ClientEarth (ECLI:EU:C:2014:2382). 
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taken into consideration when establishing a programme to reduce exceedances.91 This conclusion 
could be considered to favour adaptability at the cost of, in particular, enforceability and judicial 
protection. Especially the lack of guidance as regards which other values can be taken into 
consideration and to what extent makes it extremely difficult to review Member States’ choices. Such 
shortcomings can be redressed only partially by the motivation requirements under the Directive.92 
These requirements focus on feasibility and implementation. These requirements could thus be 
interpreted as meaning that Member States also have to explain why compliance should be achieved 
at a given date, rather than earlier or later. Judges can use this information to review whether Member 
States’ choices jeopardise the possibility of achieving the goals of the AQD.  

c. General binding rules 

The Directive does not uses general binding rules addressed to individuals. 

d. Authorization requirements 

The Directive does not contain authorisation requirements, and it is unclear whether Article 12 and 13 
of the Directive set out requirements that can be relied upon to review authorisation, potentially 
(further) worsening air quality. 

The ClientEarth case clarified that the drafting of an appropriate air quality plan does not redress the 
breach of a limit value under the AQD.93 Arguably, this means that Member States still need to 
implement the necessary measures to achieve the limit values. As explained in the Weser case, 
discussed in Section 3.3.1, above, such an implementation duty means that individual decisions can be 
directly reviewed in light of the material goal.94 The Weser case concerns the WFD. Yet, the role of air 
quality plans in achieving a material goal under the AQD is similar to that of programme of measures 
under the WFD. In both cases, a programme of measures only has a supplementary nature. Indeed, 
both Directives prescribe the use of programmes of measures separately from the duty to meet the 
quality standards. There are thus two duties under the AQD. First, a duty to respect the limit values (in 
particular Articles 12 and 13 of the Directive) and, secondly, a duty to adopt a programme of measures 
to redress exceedances (Articles 23 and 24).95 Accordingly, it is not unreasonable to argue that a 
conclusion similar to that reached in the Weser case applies under the AQD. This would mean that 
through legal actions against individual decisions which were granted on the basis of an air quality 
plan or a short-term action plan, national courts can assess whether or not the content of a programme 
is appropriate to meet the standards. The judgments in Janecek and ClientHearth do not stand in the 
way of such an argument, given that they concerned actions brought against (the lack of) a programme 
as such, ie direct actions.96  
 
While, from the perspective of judicial protection of environmental values, the ability to challenge 
individual decisions based on Articles 12 and 13 of the Directive seems to be a good outcome, in the 

                                                             
91 Case C-237/07 Janecek [2008] ECR I-06221 (ECLI:EU:C:2008:447), 47 and Joined cases C-165 to 167/09 Stichting Natuur en Milieu and Others v 
College van Gedeputeerde Staten van Groningen (C-165/09) and College van Gedeputeerde Staten van Zuid-Holland (C-166/09 and C-167/09) 
(ECLI:EU:C:2011):348 (RWE), 75, 88 and 101. 

92 Article 24(3) and Part A of Annex XV to the AQD. 

93 Case C-404/13 ClientEarth (ECLI:EU:C:2014:2382), 36-49. 

94 Case C-461/13 Bund für Umwelt und Naturschutz Deutschland (ECLI:EU:C:2015:433), especially 32. 

95 To a different extent see also Article 22 of the Directive. 

96 Case C-237/07 Janecek [2008] ECR I-06221 (ECLI:EU:C:2008:447), and Case C-404/13 ClientEarth (ECLI:EU:C:2014:2382), 16. 
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sense that Member States are now under greater pressure to comply with environmental standards, it 
should be noted that indirect actions take place only after a programme has been implemented by 
means of an individual decision. Rights guaranteed under the programme, and thus legal certainty, are 
jeopardised by such a possibility. 

e. Monitoring duties 

The framework character of the AQD is clearly recognisable when looking at the provisions of the AQD 
setting out assessment and monitoring standards. Chapter II sets out detailed standards on for the 
pollutants covered by the AQD (Articles 5-8), with a specific regime for ozone (Articles 9-11). These 
provisions are supplemented with further details set out in Annexes to the AQD. Besides, Article 27 
establishes information and Reporting duties upon the Member States. It states: 

1.  Member States shall ensure that information on ambient air quality is made available to the 
Commission within the required timescale as determined by the implementing measures referred to 
in Article 28(2). 

2.  In any event, for the specific purpose of assessing compliance with the limit values and critical levels 
and the attainment of target values, such information shall be made available to the Commission no 
later than nine months after the end of each year and shall include: 

(a) the changes made in that year to the list and delimitation of zones and agglomerations 
established under Article 4; 

(b) the list of zones and agglomerations in which the levels of one or more pollutants are higher than 
the limit values plus the margin of tolerance where applicable or higher than target values or critical 
levels; and for these zones and agglomerations: 

(i) levels assessed and, if relevant, the dates and periods when such levels were observed; 

(ii) if appropriate, an assessment on contributions from natural sources and from re-suspension of 
particulates following winter-sanding or -salting of roads to the levels assessed, as declared to the 
Commission under Articles 20 and 21. 

3.  Paragraphs 1 and 2 shall apply to information collected as from the beginning of the second 
calendar year after the entry into force of the implementing measures referred to in Article 28(2). 

Despite the detailed assessment regime prescribed under the AQD, there is still an important aspect 
that affects legal certainty. The AQD does require an indication of the details concerning the estimate 
of the planned improvement of air quality and of the expected time required to attain these 
objectives.97 Accordingly, even if the monitoring of air quality under the AQD is continuous, the lack of 
rules concerning the establishment of a benchmark to evaluate the effects of programmes makes it 
arbitrary to establish whether less or more measures are necessary, and therefore whether the plan 
should be adapted. It also makes it more difficult to check compliance with the AQD. In conclusion, 
legal certainty and adaptability are poorly served by this lack of clear requirements on the assessment 
of the effectiveness of programmes. 

                                                             
97 Annex XV, point 8(c) to the Directive. 
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3.3.3. Nature Conservation98 

Until 1973, the European Union was mostly a mere spectator with respect to nature conservation. 
Nature conservation under Union law starts with the First Environmental Action Programme 
1973.99 Today, we have many measures covering this field of environmental law. Moreover, the 
Union has entered many international agreements on the protection of nature.100 In this Section, I 
will mostly focus on Directive 92/43/EEC on the conservation of habitats, wild fauna and wild flora 
(hereafter referred to as the Habitats Directive101 and more incidentally on Directive 2009/147/EC 
on the protection of wild birds (hereafter referred to as the Birds Directive).102 
 
When the original Birds Directive was adopted (Directive 79/409/EEC), the European Parliament 
did not have co-decision power. However, the Commission’s proposal followed a request from the 
European Parliament, which had been lobbied by environmental organizations.103 Except for the 
initial act, the negotiations remained strictly in the hands of the Member States and they were 
characterized by a clash between then northern States, incline to protect birds, and the southern 
States, where hunting is seen as a right.104 
 
The Birds Directive aims at preserving the status of conservation of birds and at maintaining, 
protecting and re-establishing their natural habitats.105 Therefore, in addition to provisions to 
protect birds from direct threats – such as from being killed and captured – the Birds Directive 
protects birds from indirect threats, such as the destruction of their breeding sites. To protect 
about 200 endangered species, the Member States are required to establish Special Protection 
Areas (SPAs) which have to be protected from damage or pollution (Article 4).106 The measures 
protecting birds from direct threats restrict their deliberate killing, capture or disturbance, protect 
their eggs and nests (Article 5), restrict the commercial exploitation of birds and their derivates 
(Article 6), and prohibit the use of non-selective means of killing/capture (Article 8). The Birds 
Directive allows, under certain conditions, some derogation from these provisions in order to 
accommodate hunting interests (Article 7), to avoid serious damage to agriculture, fishing and 
silviculture, to pursue the interests of public health and safety, flora and fauna or science, or to 

                                                             
98 This section builds upon and makes uses of knowledge mainly from, Squintani (2020), 129-137; and Squintani (2012), 180-200. 

99 COM(76) 676 final, O.J. 1973, C 112/1. Krämer (1993a), 29. 

100 Most important for the scope of this research: the Convention on Biological Diversity, OJ 1993 L 309/3, concluded by means of Council 
Decision 93/626/EEC, OJ 1993 L 309/1 and the Cartagena Protocol on Biosafety OJ 2002 L 201/50, concluded by means of Council Decision 
2002/628/EC, OJ 2002 L 201/48; the Bonn Convention on the Conservation of Migratory Species of Wild Animals, OJ 1982 L 210/11, concluded 
by means of Council Decision 82/461/EEC, OJ 1982 L 210/10; and the Bern Convention on the Conservation of European Wildlife and Natural 
Habitats, OJ 1982 L 38/3, concluded by means of Council Decision 82/72/EEC OJ 1982 L 38/1. In the case of the Convention on International 
Trade in Endangered Species of Wild Fauna and Flora (CITES) opened for signatures in Washington on March 3, 1973, the European Union 
implemented it despite not being party to the international agreement. 

101 Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of species of wild fauna and flora by regulating trade therein, OJ 
1997 L 61/1, replacing Council Regulation (EEC) No 3626/82 of 3 December 1982 on the implementation in the Community of the Convention 
on international trade in endangered species of wild fauna and fauna, OJ 1982 L 384/1. 

102 Directive 2009/147/EC of the European Parliament and of the Council on the conservation of wild birds, OJ 2010 L 20/7. This Directive 
codified Council Directive 79/409/EEC on the conservation of wild birds, OJ L 103/1. 

103 Haigh (1984), 24. 

104 Krämer (2011), p. 197 with reference to case law. In particular Case C-157/89 Commission v Italy [1991] ECR 57; Case C-118/94 WWF v Veneto 
[1996] ECR I-1451; Case C-79/03 Commission v Spain [2004] ECR I-11619; Case C-60/06 Commission v Lombardia [2006] ECR I-5083; Case C-
503/06 Commission v Italy [2008] ECR I-74 (summary publication). Northern states have also been condemned for infringing obligations on 
hunting restrictions, for example, Case C-339/87 Commission v Netherlands [1990] ECR 851 and Case C-288/88 Commission v Germany [1990] 
ECR 2721. 

105 Fois (2008), 77. 

106 Approximately 10% of the Union terrestrial territory is covered by this provision, see Krämer (2011), 188 with reference to Commission’s 
documents. 
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allow the judicial use of birds in small quantities (Article 9).107 The Directive concludes by stating 
that the national measures implementing the Directive cannot lead to deterioration in the present 
status of conservation of the species covered by the Directive (Article 13). 
 
The same year the Birds Directive was adopted, the European Economic Community concluded the 
Bern Convention on the conservation of European wildlife and natural habitats.108 This 
environmental mixed agreement became binding upon the European Union with Decision 
82/72/EEC.109 A few years later, the Commission adopted a proposal for a Directive implementing 
the convention.110 The Habitats Directive establishes rules to protect conservation areas and 
measures to protect species in need of strict protection. The Directive pursues the creation of the 
so-called Natura 2000 network, which is a network of areas of special conservation within the Union 
territory.111 The Habitats Directive protects species of wild flora and fauna naturally occurring on 
the European territory of the Member States from both direct and indirect threats (Article 1). 
However, the Habitats Directive prescribes a strict regime of protection only for about 600 
endangered species (Articles 3-6 and 12-15).112 For non-endangered species, there is only a duty of 
surveillance of their conservation status (Article 11). Another difference from the Birds Directive is 
that Member States were permitted to derogate, under certain conditions, from their duty to 
protect species on grounds of social and economic overriding public interests (Articles 6 and 16). 
In addition, and most importantly, the Habitats Directive differs from the Birds Directive in that the 
Habitats Directive protects certain habitats independently from the protection of species. It 
recognizes their intrinsic value and protects them by requiring the Member States to designate 
certain areas as special areas of conservation (SAC) and to avoid pollution and damage resulting 
from human activities which seriously affect their integrity (Articles 3-6).113 Along with the area 
designated to protect endangered species and the SPAs designated under the Birds Directive, 
these areas form a coherent European network called ‘Natura 2000’ (Article 3). In order to reconcile 
nature protection with the pursuit of human activities, the Directive allows the Member States, 
under certain conditions, to authorize plans and projects as long as the overall coherence of Natura 
2000 is protected (Article 6(3-4)). 
 
When we focus on the manner in which the EU legislator shaped the manner in which objectives, 
plans and programmes, general binding rules, authorisation requirements and monitoring duties 
are regulated under the central piece of legislation in this field, the Habitats Directive, the following 
picture emerges. 
  

                                                             
107 The exception for judicial use was intended to allow activities such as falconry and the keeping of caged birds. 

108 Bern, September 19, 1979. 

109 Council Decision concerning the conclusion of the Convention on the conservation of European wildlife and natural habits, OJ L 38/3. 

110 The Bern Convention was explicitly mentioned as one of the grounds for the proposal of the Habitats Directive, COM(88) 381 final, 2. 

111 Fois (2008), 78. 

112 These species are additional to those covered by the Birds Directive. 

113 Krämer (2011), 190 refers to the slow implantation rate of the Member States and of the far-reaching opposition of German Länder to the 
Directive. Today, approximately 12% of the terrestrial area of the Member States is covered by this provision, mostly overlapping with the 
areas under the Birds Directive. 
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Regulatory objectives 

The Habitats Directive regulates its statutory objectives in Article 2 stating: 

Article 2 

1. The aim of this Directive shall be to contribute towards ensuring bio-diversity through the 
conservation of natural habitats and of wild fauna and flora in the European territory of the Member 
States to which the Treaty applies. 

2. Measures taken pursuant to this Directive shall be designed to maintain or restore, at favourable 
conservation status, natural habitats and species of wild fauna and flora of Community interest. 

3. Measures taken pursuant to this Directive shall take account of economic, social and cultural 
requirements and regional and local characteristics. 

This provision clearly indicates the core objective of the Directive in its second Section, i.e. the duty 
to maintain or restore at favourable conservation status, natural habitats and species of wild fauna 
and flora of Community interest. 
 
This provision contains two positive obligations, i.e. maintain or restore, linked to a specific result, 
i.e. a favourable conservation status, as regards two subject matters, i.e. natural habitats and 
species of wild fauna and flora of Community interest. 
 
Similarly to the manner in which goals were set in the context of water law and air law, the EU 
legislator followed the technique of focusing the a quality standard, i.e. the favourable 
conservation status. As it emerges from Article 1 of the Directive, in defining this quality standard, 
the Directive pursues the same approach followed under the WFD, i.e. it focus on the conditions 
that a given environment must have in order to maintain its ecological status. It follows thus an 
ecosystem-based approach. Article 1 states, in so far relevant for this statement: 

For the purpose of this Directive: 

(a) conservation means a series of measures required to maintain or restore the natural habitats and 
the populations of species of wild fauna and flora at a favourable status as defined in (e) and (i); 

(b) natural habitats means terrestrial or aquatic areas distinguished by geographic, abiotic and biotic 
features, whether entirely natural or semi-natural; 

(c) natural habitat types of Community interest means those which, within the territory referred to in 
Article 2: 

(i) are in danger of disappearance in their natural range; 

or 

(ii) have a small natural range following their regression or by reason of their intrinsically restricted 
area; 

or 
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(iii) present outstanding examples of typical characteristics of one or more of the five following 
biogeographical regions: Alpine, Atlantic, Continental, Macaronesian and Mediterranean. 

Such habitat types are listed or may be listed in Annex I; 

(d) priority natural habitat types means natural habitat types in danger of disappearance, which are 
present on the territory referred to in Article 2 and for the conservation of which the Community has 
particular responsibility in view of the proportion of their natural range which falls within the territory 
referred to in Article 2; these priority natural habitat types are indicated by an asterisk (*) in Annex I; 

(e) conservation status of a natural habitat means the sum of the influences acting on a natural 
habitat and its typical species that may affect its long-term natural distribution, structure and 
functions as well as the long-term survival of its typical species within the territory referred to in Article 
2. 

The conservative status of a natural habitat will be taken as "favourable" when: 

- its natural range and areas it covers within that range are stable or increasing, and 

- the specific structure and functions which are necessary for its long-term maintenance exist and are 
likely to continue to exist for the foreseeable future, and 

- the conservation status of its typical species is favourable as defined in (i); 

(f) habitat of a species means an environment defined by specific abiotic and biotic factors, in which 
the species lives at any stage of its biological cycle; 

(g) species of Community interest means species which, within the territory referred to in Article 2, are: 

(i) endangered, except those species whose natural range is marginal in that territory and which are 
not endangered or vulnerable in the western palearctic region; or 

(ii) vulnerable, i.e. believed likely to move into the endangered category in the near future if the causal 
factors continue operating; or 

(iii) rare, i.e. with small populations that are not at present endangered or vulnerable, but are at risk. 
The species are located within restricted geographical areas or are thinly scattered over a more 
extensive range; or 

(iv) endemic and requiring particular attention by reason of the specific nature of their habitat and/or 
the potential impact of their exploitation on their habitat and/or the potential impact of their 
exploitation on their conservation status. 

Such species are listed or may be listed in Annex II and/or Annex IV or V; 

(h) priority species means species referred to in (g) (i) for the conservation of which the Community 
has particular responsibility in view of the proportion of their natural range which falls within the 
territory referred to in Article 2; these priority species are indicated by an asterisk (*) in Annex II; 
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(i) conservation status of a species means the sum of the influences acting on the species concerned 
that may affect the long-term distribution and abundance of its populations within the territory 
referred to in Article 2; 

The conservation status will be taken as "favourable" when: 

- population dynamics data on the species concerned indicate that it is maintaining itself on a long-
term basis as a viable component of its natural habitats, and 

- the natural range of the species is neither being reduced nor is likely to be reduced for the foreseeable 
future, and 

- there is, and will probably continue to be, a sufficiently large habitat to maintain its populations on 
a long-term basis; 

Article 1 of the Habitats Directive provides ecological criteria to establish what the conservation 
objectives of each Natura 2000 site should be, which serve as benchmark to establish whether the 
duties to maintain or restore have been met. 
 
When looked at from the perspective of legal certainty and adaptability, we can see that the 
ecological approach followed under the Habitats Directive resembles that used under the WFD, 
discussed in Section 3.3.1 above, thus differ from the one used under the AQD, discussed in Section 
3.3.2 above. The meaning of the concept ‘favourable status of conservation’ is indeed not fixed 
under the Habitats Directive. There is not immission standard like under the AQD. Similar to the 
WFD, each ecological body has its own standard based on the criteria set out under the Directive. 
 
This regulatory approach allows for an automatic adaptation of the legal standard to the 
development of scientific insight about the functioning of ecosystems. Conversely, this approach 
makes it more difficult for regulators and stakeholders to ascertain what the exact standard is to 
be complied with. This tension is partially redressed by Article 4(4) of the Directive which states: 
 

4. Once a site of Community importance has been adopted in accordance with the procedure laid 
down in paragraph 2, the Member State concerned shall designate that site as a special area of 
conservation as soon as possible and within six years at most, establishing priorities in the light of the 
importance of the sites for the maintenance or restoration, at a favourable conservation status, of a 
natural habitat type in Annex I or a species in Annex II and for the coherence of Natura 2000, and in 
the light of the threats of degradation or destruction to which those sites are exposed. 

The procedure described under Article 4 of the Habitats Directive and culminating with the 
designating act referred to in this provision leads to the tailoring of the objectives set out under 
Article 2 of the Directive to the designated site. This designating procedure should thus make clear 
what the legal standard applying to a specific site is and thus what the obligations of maintaining 
or restoring the site to a favourable status of conservation entail. It is possible that such standards 
are spelled out in term of quantitative and/or qualitative criteria such as ‘X’ amount of a species 
present on the site.  
 
It should be noted that the specification of the legal standard occurring thanks to the procedure 
set out in Article 4 of the Directive needs to comply with the duty of adapting the standard with 
new insights about the status of conservation of the site and the state of the art concerning 
ecological considerations. 
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A certain amount of tension between legal certainty and adaptability remains. The obligation to 
design conservation or restoration measures under Article 6(1) of the Habitats Directive helps in 
further reducing this tension, as discussed in the next Section. 
 
A final consideration about the manner in which the Habitats Directive sets its objectives concerns 
the lack of a specific date by which such objective have to be achieve. In comparison with the 
manner in which the EU objectives have been formulated under the  AQD and the WFD, the 
Habitats Directive does not establish a specific deadline by which a favourable status of 
conservation should be achieve. From the perspective of legal certainty, such as lacuna affects in 
particular the clarity of the duty to restore a good status of conservation, as it is not clear by when 
such a duty must be achieved. As regards the duty to maintain a good status of conservation, the 
lack of a specific deadline does not impact legal certainty as this duty can be considered to be in 
force at all times. 

a. Plans and programs 

Under the Habitats Directive, Article 6, Section 1 states: 

1. For special areas of conservation, Member States shall establish the necessary conservation 
measures involving, if need be, appropriate management plans specifically designed for the sites or 
integrated into other development plans, and appropriate statutory, administrative or contractual 
measures which correspond to the ecological requirements of the natural habitat types in Annex I and 
the species in Annex II present on the sites. 

As we can see, this provision requires to draw conservation measures and specifically refers to 
management plans. This provision provides thus the basis for a Site Management Plan. In practice, 
this means that the favourable status of conservation set as basis for the designation of a site based 
on the Article 4 procedure mentioned in the previous Section serves as basis for refining the 
meaning of the obligations to maintain or restore a site in a favourable status of conservation. A 
Site Management Plan does indeed normally contain the set of measures that should ensure that 
a favourable status of conservation is maintained or gained. 
 
From a the perspective off legal certainty, such as list of measures helps public authorities and 
stakeholders to predict what they should do or not do. Yet, legal certainty is never absolute as the 
list of measures could be lacunose in the sense that it is not capable of achieving the goal of 
maintaining or restoring a site in a favourable status of conservation. Besides the list could become 
obsolete with the development of the state of the art of ecology or the knowledge about the status 
of conservation of the site and the effect of human activities on this status. The tension between 
legal certainty and adaptability, despite the regulatory attempt here described, persists. 
 

b. General binding rules 

When we look at the Habitats Directive from the perspective of harmonising generally binding 
rules focus mostly lays on the provisions on species protection, thus Articles 12-15 of the 
Directive.114 
 
As an example of how the Directive harmonises general binding rules on species protection, we 
can take Article 12 focusing on plant species. Article 12 states: 

                                                             
114 Article 6(2) of the Directive of habitats protection can also take the form of a general binding rule at national level, naturally.  
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1. Member States shall take the requisite measures to establish a system of strict protection for the 
animal species listed in Annex IV (a) in their natural range, prohibiting: 

(a) all forms of deliberate capture or killing of specimens of these species in the wild; 

(b) deliberate disturbance of these species, particularly during the period of breeding, rearing, 
hibernation and migration; 

(c) deliberate destruction or taking of eggs from the wild; 

(d) deterioration or destruction of breeding sites or resting places. 

2. For these species, Member States shall prohibit the keeping, transport and sale or exchange, and 
offering for sale or exchange, of specimens taken from the wild, except for those taken legally before 
this Directive is implemented. 

3. The prohibition referred to in paragraph 1 (a) and (b) and paragraph 2 shall apply to all stages of 
life of the animals to which this Article applies. 

4. Member States shall establish a system to monitor the incidential capture and killing of the animal 
species listed in Annex IV (a). In the light of the information gathered, Member States shall take further 
research or conservation measures as required to ensure that incidental capture and killing does not 
have a significant negative impact on the species concerned. 

As we can see, Section 1 of this provision requires the prohibition to do certain actions related to 
the protected animal species. At national level this can be translated in general binding rules 
reproducing the content of this provisions. 
 
From the perspective of legal certainty, this approach offers clarity about the existence of such 
prohibitions, and, depending on the content of each prohibition, about their meaning. The fact 
that the list of prohibited action is anchored in general binding rules makes the provision 
cognisable and predicable. It makes it also stable as an official amendment procedure needs to be 
followed to change the standards. 
 
Still, it is important to notice that legal certainty of general binding rules is influenced by the 
manner in which these provision are worded. In this regard, for example, Article 12(1) of the 
Directive focuses mostly on ‘deliberate’ action, with the exemption of actions leafing to the 
deterioration or destruction of breeding sites or resting places. Also ‘non-deliberate’ action are 
prohibited in this regard. This led to case law on when an action is deliberate or not showing that 
the use of general binding rules does not automatically means that legal certainty is maximised. 
 
Article 12 also shows an attempt to reconcile the stability of general binding rules with the wish of 
ensuring a certain level of adaptability. Section 4 requires Member States to monitor incidental 
capturing and killing of protected species and, if required, adopt additional measures. The list of 
prohibitions required under Article 12 of the Directive can thus be expanded based on the 
development of the status of knowledge about incidental capturing and killing of protected 
species. Adaptability in this case is subjected to a positive action, e.g. an amendment produce, 
from the site of the Member State concerned. Adaptation is thus not automatic, which lowers 
adaptability, but increases legal certainty as individuals will be confronted with a prohibition only 
when officially established by a Member State. 
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c. Authorization requirements 

The Habitats Directive also harmonises authorisation requirements. Two provisions are central in 
this regard: Article 6(3) on habitats protection and Article 16 on exceptions to the general binding 
rules required by Articles 12 to 15 of the Directive. The complexity of harmonising an authorisation 
procedure in the field of nature conservation can best be analysed based on Article 6(3) of the 
Habitats Directive. Article 6(3) states: 

3. Any plan or project not directly connected with or necessary to the management of the site but likely 
to have a significant effect thereon, either individually or in combination with other plans or projects, 
shall be subject to appropriate assessment of its implications for the site in view of the site's 
conservation objectives. In the light of the conclusions of the assessment of the implications for the 
site and subject to the provisions of paragraph 4, the competent national authorities shall agree to 
the plan or project only after having ascertained that it will not adversely affect the integrity of the 
site concerned and, if appropriate, after having obtained the opinion of the general public. 

As we can read in the second sentence of this provision, Member States shall agree to the plan or 
project only after having ascertained that it will not adversely affect the integrity of the site 
concerned. Usually, this requirement is implemented by means of a permitting procedure based 
on an appropriate assessment. 
 
From an adaptability perspective, the fact that this provision links the granting of an agreement to 
the performance of an ad hoc appropriate assessment allows linking the regulatory framework of 
the Directive to concrete cases. It also allows to take into consideration development in the status 
of knowledge about assessment methods and ecological insights. The Directive allows thus for an 
automatic adaptation of the regulatory framework to the state of art of knowledge. 
 
From a legal certainty perspective, this adaptable system led to several ruling from the Court of 
Justice aiming at clarifying several terms contained in this provisions, such as those on the 
likelihood and significance of effects, on the appropriateness of an assessment, and on the 
conservation objectives, and integrity of the site. 115 The clarity of the system is further affected by 
the fact that Article 6(4) of the Directive allows granting an authorisation even when a plan or 
project adversely affect the integrity of the site concerned in three additional criteria are met. 
Article 6(4) states:  

4. If, in spite of a negative assessment of the implications for the site and in the absence of alternative 
solutions, a plan or project must nevertheless be carried out for imperative reasons of overriding 
public interest, including those of a social or economic nature, the Member State shall take all 
compensatory measures necessary to ensure that the overall coherence of Natura 2000 is protected. 
It shall inform the Commission of the compensatory measures adopted. 

Where the site concerned hosts a priority natural habitat type and/or a priority species, the only 
considerations which may be raised are those relating to human health or public safety, to beneficial 
consequences of primary importance for the environment or, further to an opinion from the 
Commission, to other imperative reasons of overriding public interest. 

Adequate implementation and enforcement of Article 6 of the Directive strengthens nature 
conservation.116 Yet the complex relationship between Article 6(3) and 6(4) has led to uncertainty as to 

                                                             
115 Wandesforde-Smith and Watts (2014); Kistenkas (2013), 72 and 83; Schoukens, (2017) 47; Schoukens and Cliquet (2014), 207; and Squntani 
(2020). 

116 Lopez-Bao et al (2015); Donald et al (2007) 810; Chapron et al (2014) 1517; Schoukens (201115). 
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what ‘adequately implemented and enforced’ means,117 and where ‘gold-plating’ starts.118 In particular, 
in certain Member States questions have arisen on the extent to which measures adopted to avoid 
damage can be taken into account in concluding that no significant adverse effect will occur.119 It is 
here that the concept of mitigation measures enters into the legal discussion under Article 6 of the 
Directive, creating much uncertainty,120 and potential abuses.121 
 
Article 6 of the Directive does not refer to mitigation measures. This provision refers to three kinds of 
measures: conservation, preventive and compensatory measures. Conservation measures are covered 
by Article 6(1) of the Directive. These measures focus on positive and proactive interventions to 
maintain and improve the status of conservation of a Natura 2000 site.122 Any measure leading to 
deterioration therefore falls outside the realm of this concept.123 Preventive measures are envisaged 
under Article 6(2) of the Directive and aim at avoiding deterioration, similarly to conservation 
measures.124 Yet these kind of measures do not need to take the form of positive action, as in the 
context of Article 6(1). Non-action is also a form of preventive measure, if it prevents damage from 
occurring. What matters under this provision is avoiding disturbance that is likely to affect the 
objectives of the Directive significantly, particularly its conservation objectives in relation to Natura 
2000 sites.125 Compensation measures are mentioned in Article 6(4) of the Directive, which establishes 
an exception to the obligation contained in Article 6(3). Together, Articles 6(3) and 6(4) describe a two-
step – or, in case the derogation clause is used, a three-step – procedure for granting development 
consent to plans or projects likely to have a significant effect on a Natura 2000 site,126 based on a ‘first 
come, first serve’ approach.127 The concept of ‘plan’ (such as land-use plans, sectoral plans, etc.) and 
‘projects’ (such as construction works or other interventions in the natural environment) have to be 
interpreted broadly,128 and include also developments outside Natura 2000 sites, which are likely have 
a significant effect on it (the so-called ‘external effect’).129 In light of the precautionary principle, the 
assessment of the effects of plans of projects inside or outside Natura 2000 sites – either individually or 
in combination with other plans or projects (so-called cumulative impacts) – is based on the likelihood 

                                                             
117 See especially the negative reactions in literature  about a strict reading of these provisions from an economic development perspective; 
Schoukens and Cliquet (2014); Zijlmans and Woldendorp (2014) 172; Verschuuren, (2010) 431, 433; and Schoukens and Woldendorp, (2015), 
2-15, with further references to Dutch literature. 
118 On this concept, see Squintani (2019); L Squintani (2013); Anker et al (2015); Jans et al(2009) 417, 418; Squintani, Holwerda and De Graaf, 
(2012) 67. For a specific application of this concept to nature conservation in the Netherlands, see Squintani, (2012) 180; and Squintani and 
Zijlmans(2013) 158; for the United Kingdom, see Morris(2011) 361. 
119 This has particularly been the case in the Netherlands, Schoukens (2017). 
120 On the lack of full conceptual clarity, see also McGillivray (2016) 321. The concepts of mitigation and compensation measures are also 
relevant in the context of the discussions on ‘biodiversity offsetting’ and ‘no net loss’; see Lapeyre, Froger and Hrabanski(2015) 125; Bonneuil, 
(2015) 485. 
121 On the use or misuse of offsetting, see Pilgrim et al, (2013) 376; Quétier et al (2014) 120; Moreno-Mateos et al(2015) 552; Frins and 
Schoukens (2014) 85; Maron et al, (2015) 401; Schoukens (201115). 
122 Commission (EU), ‘Managing Natura 2000 Sites: The Provisions of Article 6 of the ‘Habitats’ Directive 92/43/EEC’ (2000) 
<http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_en.pdf> 17–21. 

123 Joined Cases C-387/15 and 388/15, Hilde Orleans and Others v Vlaams Gewest (Orleans), ECLI:EU:C:2016:583para 38. 

124 The terminology conservation and preventive measures are used by the CJEU in the Orleans case, Joined Cases C-387/15 and 388/15, Hilde 
Orleans and Others v Vlaams Gewest (Orleans), ECLI:EU:C:2016:583. On the relationship between this provision and legal certainty, see (2014) 
1, 1. 

125 Case C‑399/14, Grüne Liga Sachsen and Others, ECLI:EU:C:2016:10 para 41; On the concept of ‘significance’, in particular, see Case C-355/90, 
Commission v Spain (Santoña Marshes), ECLI:EU:C:1993:331; and Case C-392/96, Commission of the European Communities v Ireland, 
ECLI:EU:C:1999:431. 
126 See in detail De Sadeleer (2016) 281-318. 

127 Lees (2016) 194. 
128 On the concepts of plans and projects, see De Sadeleer (2016) 286–294. 
129 Joined Cases C-293/17 and C-294/17, Coöperatie Mobilisation for the Environment UA and Others v College van gedeputeerde staten van 
Limburg and Others, ECLI:EU:C:2018:882; which aims at clarifying the linkage between the concept of ‘project’ under the Habitats Directive 
with that followed under the EIA Directive. 
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of effects, not on their certainty.130 If the screening phase indicates the presence of a potentially 
significant negative effect, an appropriate assessment needs to be performed, in light of the site’s 
ecological functions and conservation objectives.131 A negative outcome should lead to the refusal of 
authorization. 
 
Yet, Article 6(4) of the Directive specifies that if, in spite of a negative assessment of the implications for 
the site and in the absence of alternative solutions, a plan or project must nevertheless be carried out 
for imperative reasons of overriding public interest, a Member State must take all compensatory 
measures necessary to ensure that the overall coherence of Natura 2000 is guaranteed.132 All the 
constitutive elements of this derogation clause have to be interpreted restrictively,133 for balancing 
environmental protection and economic development.134 In particular, the concept of compensation 
measures entails, typically, the designation of like-for-like replacement habitat.135 In the view of the 
European Commission, what matters is that the function performed by the affected site is successfully 
recreated elsewhere.136 
 
A mitigation measure is neither of the above. The concept of a ‘mitigation measure’ was introduced 
by governmental agencies in some countries exactly with the purpose of relaxing the stringency of EU 
nature conservation law.137 This concept has explicitly or implicitly been used in several Member States 
in many cases, without the judiciary asking for a preliminary ruling by the Court of Justice of the EU, 
and leading to wrongful implementation of the Directive.138 It took the Court of Justice several cases 
in order to improve the clarity and thus the effectiveness of Article 6(3) of the Directive. Thanks to 
the judgments in the Waddenzee, Sweetman, Briels and Orleans cases,139 it can confidently be 
established that a measure can be considered to avoid the occurrence of damage to the integrity of a 
site (thus be considered a mitigation measure) when these four cumulative requirements are met:140 
 

(i) the measure aims at preventing the damage caused by a specific plan/project (functional 
linkage criterion); 
(ii) the measure must ensure that this damage (specificity criterion); 
(iii) will be prevented (prevention criterion); and 
(iv) that there is no doubt about this preventive effect (no-doubts criterion). 

 
In Sweetman, the Court clarified that the specificity criterion refers to each individual conservation 
objective, justifying the designation of that site in the list of Sites of Community Importance (SCIs) in 

                                                             
130 De Sadeleer (2016) 286–294; see also Schoukens (201115); Case C-127/02, Landelijke Vereniging tot Behoud van de Waddenzee and 
Nederlandse Vereniging tot Bescherming van Vogels v Staatssecretaris van Landbouw, Natuurbeheer en Visserij (Waddenzee), ECLI:EU:C:2004:482, 
para 36; Stokes (2005) 206; and Verschuuren (2005) 265. 
131 Case C-258/11, Peter Sweetman and Others v An Bord Pleanála (Sweetman), ECLI:EU:C:2013:220, paras 31ff. 

132 Specifically on this provision, see Nollkaemper (1997) 271; Clutten and Tafur (2012) 167; Krämer (2009) 59; Rodgers (2013) 225–232; De 
Sadeleer (2016). Projects authorized on the basis of Article 6(4) of the Directive have been called ‘unsustainable development’ projects; see 
Schoukens (201115) 52. 
133 See most notably, Case C-399/14, Grüne Liga Sachsen eV and Others v Freistaat Sachsen (Grüne Liga Sachsen), ECLI:EU:C:2016:10 paras 72–73; 
See also Commission (EU), ‘Guidance on Article 6(4) of the ‘Habitats Directive’ 92/42/EEC’ (January 2007). On the Commission’s approach see, 
McGillivray, (2012) 417. 
134 Schoukens (201115); Schoukens and Cliquet (2014) 207. 
135 Schoukens and Cliquet (2014) 207. 
136 Commission (EU), ‘Managing Natura 2000 Sites: The Provisions of Article 6 of the ‘Habitats’ Directive 92/43/EEC’ (2000) 12–13. 

137 On this concept, Frins (2016). 

138 Squintani et al (2019) 2. 

139 See Case C-127/02, Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse Vereniging tot Bescherming van Vogels v 
Staatssecretaris van Landbouw, Natuurbeheer en Visserij (Waddenzee), ECLI:EU:C:2004:482, Case C-258/11, Peter Sweetman and Others v An Bord 
Pleanála (Sweetman), ECLI:EU:C:2013:220, Case C-521/12, T.C. Briels and Others v Minister van Infrastructuur en Milieu (Briels), ECLI:EU:C:2014:330 
and Joined Cases C-387/15 and 388/15, Hilde Orleans and Others v Vlaams Gewest (Orleans), ECLI:EU:C:2016:583. 
140 Developed on the basis of Frins (2016) 52–72. 
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accordance with the Directive.141 Similarly, from Briels it is clear that, under the prevention criterion, 
measures provided to replace a damaged area with another cannot be taken into account in the 
assessment of the implications of a project provided for in Article 6(3).142 In the PAS-judgment,143 the 
Court confirmed both criteria and provided further clarification of the functional linkage criterion (i) 
and of the no-doubts criterion (ii). 

 
About the functional linkage criterion, after quoting the text of Article 6(3) of the Directive, which 
requires an individual assessment of plans and projects, the Court of Justice explained the ratio legis of 
such a provision. According to the Court, the appropriate assessment of the implications of the plan or 
project for the site concerned implies that all the aspects of the plan or project which can, either 
individually or in combination with other plans or projects, affect the conservation objectives of that 
site, must be identified.144 What matters is that an individual assessment takes place, not when in the 
chain of policy instruments to protect the environment (i.e. policies, plans and specific decisions) such 
assessment takes place. Accordingly, such an individual assessment can also take place at the plan 
level. What matters is that there is no reasonable scientific doubt as to the absence of adverse effects 
of each plan or project on the integrity of the site concerned.145 
 
About the no-doubts criterion, it stems from the Orleans case that only those measures which are 
completed at the moment of the appropriate assessment can be taken into account when authorising 
a project based on Article 6(3) of the Directive.146 Orleans concerned the development of a large part of 
the port of Antwerp (Belgium), affecting the Natura 2000 site. The Court established that the Belgian 
Regional Development Implementation Plan allowing the project established that the development 
would be possible only after the sustainable establishment of habitats and habitats of species in core 
ecological areas. Second, the Court established that a decision would have to declare that habitats in 
the nature reserves had in fact been sustainably created, and the application for a planning permit 
relating to implementing the intended use of the area concerned would also have had to include that 
decision. Accordingly, the negative effects would have taken place only after that certainty regarding 
the effectiveness of the positive effects had been established. Yet, the Court ruled that such certainty 
would have been acquired only after the plan had been adopted, and thus, that the proposed measures 
could not be authorised solely under Article 6(3) of the Directive. 
 
In the PAS judgment a second way was introduced to achieve an authorisation solely based on Article 
6(3) of the Directive. This is possible even before the measures to avoid damage are realised when there 
is no scientific doubt about the effectiveness of the proposed measure. This means that, even when a 
measure has not been carried out yet, it is still possible to speak of a mitigation measure. What matters 
is that there is scientific certainty about the effectiveness of such a measure, thus avoiding the 
significant damage that would otherwise occur. This criterion is clearly less demanding than the 
previous one. Still, the question is when scientific certainty exists about the effectiveness of a measure. 
This criterion could therefore be more difficult to fulfil in practice than it seems. It is still unclear what 
burden of proof the Court would consider to be sufficient under this approach. In the PAS judgment, 
the Court left this matter to the national court to decide, in an exercise of judicial subsidiarity.147 Yet, it 

                                                             
141 Case C-258/11, Peter Sweetman and Others v An Bord Pleanála (Sweetman), ECLI:EU:C:2013:220 para 39. 

142 Case C-521/12, T.C. Briels and Others v Minister van Infrastructuur en Milieu (Briels), ECLI:EU:C:2014:330. 

143 Joined Cases C-293/17 and C-294/17, Coöperatie Mobilisation for the Environment UA and Vereniging Leefmilieu v College van Gedeputeerde 
Staten van Limburg and College van Gedeputeerde Staten van Gelderland, ECLI:EU:C:2018:882 (PAS judgment). 

144 Ibid., para 95. 

145 Ibid., para 104. 

146 See, e.g., Zijlmans (2016) 870. 
147 On this practice and for more references, see Bogojevic (2015) 1. 
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cannot be discounted that the Court of Justice will formulate some guidance in future case law if called 
upon to clarify this issue. 
 
In conclusion, the presence of so many cases about the meaning of Article 6 of the Habitats 
Directive and the elapsing of so many years from the introduction of the Directive can partially 
explain why so many nature conservation sites are not in a favourable status of conservation. In 
light of the above, I hypothesise that the manner in which the EU legislator balanced the need of 
adaptability with that of legal certainty under this Directive has provided the basis for 
implementation approaches which, in retrospective, where not in line with the meaning of the 
Directive. Yet, at the point in time in which Member States adopted these regimes, it was open to 
debate which interpretation, and thus implementation approach, fulfilled the requirements of the 
Directive. At the same time, this discussion seems to have focused mostly on whether the 
provisions of the Directive were complied with, thus legal effectiveness, without paying attention 
to whether the application of whichever regulatory regime ensured a favourable status of 
conservation of protected sites. Other considerations seems to have prevailed. 

d. Monitoring duties 

The Habitats Directive requires monitoring and Reporting. As regards both habitats and species 
protection, Article 11 requires Member States to undertake surveillance of the conservation status of 
the natural habitats and species referred to in Article 2 with particular regard to priority natural habitat 
types and priority species. Besides, specific monitoring duties exists also as regards the incidental 
capture and killing of the animal species listed in Annex IV (a), based on Article 12(4) of the Directive. 
Moreover, under Article 17 of the Directive, Member States have to Report to the Commission 
information about the adopted conservation measures. 

This surveillance activities contribute to the adaptation of the protection regime under the Directive. 
On the one hand, special area of conservation may be considered for declassification where this is 
warranted by natural developments noted as a result of the surveillance provided for in Article 11. 
Besides the findings from the surveillance can justify Member States´ decision to consider the taking in 
the wild of specimens of species of wild fauna and flora listed in Annex V as well as their exploitation 
as being compatible with their being maintained at a favourable conservation status. Furthermore, in 
the light of the information gathered based on Article 14(1) of the Directive, Member States are 
required to perform further research or adopt conservation measures to ensure that incidental capture 
and killing does not have a significant negative impact on the species concerned. 

As such, thus, these monitoring and Reporting duties should contribute to the development of the 
protection regime, as they can help to update the conservation objectives of Natura 2000 sites. 

 

3.3.4. Waste Management 

European legislation in the field of waste management is organized in three main categories, 
namely: horizontal measures, measures regarding waste installations and measures regarding 
specific streams of waste.148 In 2001 Tromans wondered whether Union waste law is a ‘complete 
mess’.149 Certainly it is complex, provoking litigation at the ‘higher level’, to use Lee’s expression.150 
Therefore, it is unsurprising that waste law generated some of the most interesting cases 

                                                             
148 European Environmental Bureau, EU Environmental Policy Handbook, 2005, 86. [M.Shinn] 

149 Tromans (2001), no answer was provided. 

150 Lee (2005) 214. 
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concerning gold-plating.151 These cases regarded several Directives regulating waste in general 
and in specific.152 
 
In 1974153 the Commission presented its proposal for a Directive on waste as part of the Union 
environmental programme launched in 1973.154 The proposal responded to the intentions of some 
Member States to regulate waste management at a national level.155 Given the delicate relationship 
between waste and free movement of goods, the Union legislator decided to act quickly. Nine 
Member States participated in the negotiations, and the European Parliament did not have 
legislative power. The structure of the Old Waste Directive (Directive 75/442/EEC) was 
straightforward. First, it established the field of application by defining waste and indicating its 
exceptions (Articles 1 and 2). Second, it required the Member States to take appropriate measures 
to encourage waste prevention, recycling and reuse (Article 3). Third, it imposed a duty of care 
upon the Member States regarding waste disposal (Article 4).156 Fourth, it operationalized the duty 
of care regarding disposal by requiring the Member States to establish competent authorities and 
waste management plans (Articles 5 and 6), to ensure that waste was disposed of properly (Articles 
7 and 8) and to enforce the measures taken pursuant to Articles 7 and 8 by means of periodic 
inspections or supervision (Articles 9 and 10). Finally, in addition to imposing a duty to Report 
(Article 13), it regulated cost allocation by means of the ‘polluter pays’ principle (Article 11). 
 
In 1988 the Commission proposed a Directive amending the Old Waste Directive.157 This aimed at 
improving the consistency within Union waste law by transforming the Old Waste Directive into a 
framework Directive. In March 1991, also as a consequence of the Commission’s Communication 
on a Community strategy for waste158 and the Council Resolution of 7 May 1990 on waste,159 
Directive 91/156/EEC, substantially reforming the Old Waste Directive, was issued. Its principal 
reforms were: a) the introduction of a hierarchy of priorities, noting prevention as the main priority 
in the context of waste management (Article 3); b) the introduction of the so-called proximity and 
self-sufficiency principles160 in the plan requirements (Article 5); and c) the application of the permit 
requirement to undertakings and installations disposing of their own waste and recovering waste, 
as long as they are not exempted (Articles 9-11).161 
 

                                                             
151 Case C-194/01 Commission v Austria [2004] ECR I-4579; Case C-318/98 Fornasar [2000] ECR I-4785; Case C-203/96 Dusseldorp [1998] ECR I-
7045; Case C-324/99 DaimlerChrysler [2001] ECR I-9897; Case C-6/03 Deponiezweckverband Eiterköpfe [2005] ECR I-2753 and Case C-64/09 
Commission v France [2010] ECR I-3283. 

152 Directive 75/442/EEC on waste; Directive 91/689/EEC on hazardous waste, OJ 1991 L 377/20; Directive 91/31/EC on landfill waste, OJ 1999 L 
182; and Regulation (EC) 259/93 on the shipment of waste, OJ 1993 L 30 and Directive 2000/53/EC on end-of-life vehicles, OJ 2000 L 269, 34. 

153 COM(74) 1297 final. 

154 Council of the European Union, document number R-2414/74, 1. OJ 1973, C 112/28. 

155 Ibid., 1 and 2. 

156 The expression ‘duty of care’ has been adapted from Chalmers (1995), 297. It should be noted that initially the Court of Justice clarified that 
Article 4 is considered as having a programmatic value meaning that it indicates the goals towards which the Member States must strive. It 
does not contain obligations that are directly applicable; see Case C-236/92 Comitato di coordinamento per la difesa della Cava a.o. [1994] ECR 
I-483, paras. 12 and 14. Later, jurisprudence revised this position and stated that this Article could have direct effect, see Tieman (2003), p. 131 
with reference to Case C-365/97 Commission v Italy [1999] ECR I-7773, paras. 67-68; Case C-387/97 Commission v Greece [2000] ECR I-5047 par. 
55-57 and Case C-318/98 Fornasar [2000] ECR I-4785. 

157 COM(88) 391 final. I could only analyse the version published in the Official Journal, in which there is no explanatory memorandum. 

158 SEC(89) 934 final. 

159 OJ 1990 C 122/2. 

160 The proximity principle means that waste should be disposed of as near as possible to the place where it is generated. The self-sufficiency 
principle means that each Member State should be capable of disposing of its own waste. See Jans (1993), 708. 

161 See also Van Calster (2000), p. 162 for an overview of the reasons behind the reform of the Old Waste Directive. 
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Following the 6th Environmental Action Programme162 and the Thematic Strategy on the 
Prevention and Recycling of Waste,163 in December 2005 the Commission presented its proposal 
for a new Waste Directive repealing Directive 2006/12/EC,164 which had codified the Old Waste 
Directive.165 The negotiations rounds have been characterized by the activism of the European 
Parliament, which had co-legislative power, and of those Member States that, under the Old Waste 
Directive, had introduced legislative systems pursuing waste prevention and recovery.166 The main 
reasons for the repeal were threefold: 1) clarify some definitions; 2) bring the Old Waste Directive 
in line with the new approaches adopted by the Thematic Strategy (such as lifecycle thinking); and 
3) simplify the existing legal framework. The achievement of the first aim required the insertion of 
improved definitions of waste, recovery and disposal (Article 3).167 The second aim required the 
introduction of a specific objective, namely that of reducing the environmental impact from waste 
generation and management, taking into account the whole lifecycle (Article 1),168 the introduction 
of minimum standards and the use of the end-of-life criterion (mainly Article 4).169 Finally, the third 
aim of the reform was pursued by incorporating the Old Waste Directive, the Hazardous Waste 
Directive170 and the Waste Oil Directive into one Directive.171 
 
When we focus on the manner in which the EU legislator shaped the manner in which objectives, 
plans and programmes, general binding rules, authorisation requirements and monitoring duties 
are regulated under the central piece of legislation in this field, the Waste Directive, the following 
picture emerges. 

a. Regulatory objectives 

Compared to the manner in which the other core Directives analysed in this Report specify the 
objectives aimed at, the Waste Directive clearly does not focus on quality standards. Article 1 of the 
Waste Directive states: 

This Directive lays down measures to protect the environment and human health by preventing or 
reducing the generation of waste, the adverse impacts of the generation and management of waste 
and by reducing overall impacts of resource use and improving the efficiency of such use, which are 
crucial for the transition to a circular economy and for guaranteeing the Union’s long-term 
competitiveness. 

As we can see, this Directive focus on a specific sort of goods, waste. The rest of the Waste Directive 
sets out the provisions aiming at attaining this goal. The Waste Directive does contain targets 
expressed in a numerical manner, specifically in Article 11 about re-use and recycling, but these targets 
are not related to any specific environment. Article 11(2) states: 

                                                             
162 Decision 1600/2002/EC, OJ 2002 L 242 

163 COM(2005), 666 final. 

164 Directive 2006/12/EC on waste, OJ 2006 L 114/9. This Directive replaced Directive 75/442 in 2006. However, this replacement only covered 
linguistic aspects. No change occurred with regard to its content. 

165 COM(2005), 667 final. 

166 See below the Section on Articles 8 and 11. 

167 COM(2005), 667 final, 2. 

168 COM(2005), 667 final, 2. 

169 Ibid., 2. 

170 Directive 91/689/EEC on hazardous waste, OJ 1998 L 23/ 39. 

171 Directive 75/439/EEC on the disposal of oil, OJ 1975 L 194/2. 
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2.  In order to comply with the objectives of this Directive, and move to a European circular economy 
with a high level of resource efficiency, Member States shall take the necessary measures designed to 
achieve the following targets: 

(a) by 2020, the preparing for re-use and the recycling of waste materials such as at least paper, metal, 
plastic and glass from households and possibly from other origins as far as these waste streams are 
similar to waste from households, shall be increased to a minimum of overall 50 % by weight; 

(b) by 2020, the preparing for re-use, recycling and other material recovery, including backfilling 
operations using waste to substitute other materials, of non-hazardous construction and demolition 
waste excluding naturally occurring material defined in category 17 05 04 in the list of waste shall be 
increased to a minimum of 70 % by weight; 

(c) by 2025, the preparing for re-use and the recycling of municipal waste shall be increased to a 
minimum of 55 % by weight; 

(d) by 2030, the preparing for re-use and the recycling of municipal waste shall be increased to a 
minimum of 60 % by weight; 

(e) by 2035, the preparing for re-use and the recycling of municipal waste shall be increased to a 
minimum of 65 % by weight. 

It should be noted that these targets are not established based on scientific insights. It is not ecology 
that drives the setting of these thresholds. 

When looked at from the perspective of legal certainty, the indication of specific deadlines for the 
achievement of the targets and the specification of these targets by means of specific percentage 
based on the weight of the produced waste can surely help understanding what Member States are 
expected to do. These clarity comes however at the cost of the ability to adapt these targets based on 
new insights. A legislative reform is needed. 

As well known, the clarity of these targets is influenced by the clarity of the concepts of waste, end of 
waste and by product as defined in Article 3, which means that clarity is yet to be achieved.  

b. Plans and programs 

Similarly to the other Directives analysed in this Report, the Waste Directive prescribes the making of 
plans, specifically waste management plans (Article 28) and the adoption of programmes of measures, 
specifically waste prevention programmes (Article 29). Next these two main forms of plans and 
programmes, the Waste Directive also speaks of ‘implementation plans’ , which only apply when a 
Member States activates the procedure to postpone the deadlines for attaining the targets for 
preparation for re-use and recycling set out in Article 11. I will mainly focus on waste management 
plans and waste prevention programmes, given their unconditional applicability. Article 28 states: 

1.  Member States shall ensure that their competent authorities establish, in accordance with Articles 
1, 4, 13 and 16, one or more waste management plans. 

Those plans shall, alone or in combination, cover the entire geographical territory of the Member 
State concerned. 

2.  The waste management plans shall set out an analysis of the current waste management situation 
in the geographical entity concerned, as well as the measures to be taken to improve environmentally 
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sound preparing for re-use, recycling, recovery and disposal of waste and an evaluation of how the 
plan will support the implementation of the objectives and provisions of this Directive. 

3.  The waste management plans shall contain, as appropriate and taking into account the 
geographical level and coverage of the planning area, at least the following: 

(a) the type, quantity and source of waste generated within the territory, the waste likely to be shipped 
from or to the national territory, and an evaluation of the development of waste streams in the future; 

(b) existing major disposal and recovery installations, including any special arrangements for waste 
oils, hazardous waste, waste containing significant amounts of critical raw materials, or waste 
streams addressed by specific Union legislation; 

(c) an assessment of the need for closure of existing waste installations, and for additional waste 
installation infrastructure in accordance with Article 16. 

Member States shall ensure that an assessment of the investments and other financial means, 
including for local authorities, required to meet those needs is carried out. This assessment shall be 
included in the relevant waste management plans or in other strategic documents covering the entire 
territory of the Member State concerned; 

(ca) information on the measures to attain the objective laid down in Article 5(3a) of Directive 
1999/31/EC or in other strategic documents covering the entire territory of the Member State 
concerned; 

(cb) an assessment of existing waste collection schemes, including the material and territorial 
coverage of separate collection and measures to improve its operation, of any derogations granted 
in accordance with Article 10(3), and of the need for new collection schemes; 

(d) sufficient information on the location criteria for site identification and on the capacity of future 
disposal or major recovery installations, if necessary; 

(e) general waste management policies, including planned waste management technologies and 
methods, or policies for waste posing specific management problems; 

(f) measures to combat and prevent all forms of littering and to clean up all types of litter; 

(g) appropriate qualitative or quantitative indicators and targets, including on the quantity of 
generated waste and its treatment and on municipal waste that is disposed of or subject to energy 
recovery. 

4.  The waste management plan may contain, taking into account the geographical level and 
coverage of the planning area, the following: 

(a) organisational aspects related to waste management including a description of the allocation of 
responsibilities between public and private actors carrying out the waste management; 

(b) an evaluation of the usefulness and suitability of the use of economic and other instruments in 
tackling various waste problems, taking into account the need to maintain the smooth functioning 
of the internal market; 
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(c) the use of awareness campaigns and information provision directed at the general public or at a 
specific set of consumers; 

(d) historical contaminated waste disposal sites and measures for their rehabilitation. 

Article 29 states: 

1.  Member States shall establish waste prevention programmes setting out at least the waste 
prevention measures as laid down in Article 9(1) in accordance with Articles 1 and 4. 

Such programmes shall be integrated either into the waste management plans required under Article 
28 or into other environmental policy programmes, as appropriate, or shall function as separate 
programmes. If any such programme is integrated into the waste management plan or into those 
other programmes, the waste prevention objectives and measures shall be clearly identified. 

2.  When establishing such programmes, Member States shall, where relevant, describe the 
contribution of instruments and measures listed in Annex IVa to waste prevention and shall evaluate 
the usefulness of the examples of measures indicated in Annex IV or other appropriate measures. The 
programmes shall also describe existing waste prevention measures and their contribution to waste 
prevention. 

The aim of such objectives and measures shall be to break the link between economic growth and the 
environmental impacts associated with the generation of waste. 

2a.  Member States shall adopt specific food waste prevention programmes within their waste 
prevention programmes. 

5.  The Commission shall create a system for sharing information on best practice regarding waste 
prevention and shall develop guidelines in order to assist the Member States in the preparation of the 
Programmes. 

When looked at from the perspective of legal certainty and adaptability, Article 28 of the Waste 
Directive simply requires that the whole territory shall eventually be covered, but leaves to the Member 
States to decide whether a national plan or a series of regional/local plans is used to fulfil this obligation. 
Also as regards the programme of preventing measures, the Article 29 of the Directive addresses the 
Member States without specifying any further the authority who should adopt such programmes. The 
Directive allow the Member States to select the authorities that, in their opinion, are best placed to 
make the plans and programmes. In practice, a combination of national plans and local waste 
management plans are formulated, such as is the case for example in the Netherlands.172 The Directive 
does not address the possibility of transboundary waste management plans or waste prevention 
programmes, underlying the nationalistic approach followed by the Directive. 

  

                                                             
172 Squintani (2013), Chapter 4 
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Public participation is specifically addressed un Article 31 which states: 

Member States shall ensure that relevant stakeholders and authorities and the general public have 
the opportunity to participate in the elaboration of the waste management plans and waste 
prevention programmes, and have access to them once elaborated, in accordance with Directive 
2003/35/EC or, if relevant, Directive 2001/42/EC of the European Parliament and of the Council of 27 
June 2001 on the assessment of the effects of certain plans and programmes on the environment ( 9 
). They shall place the plans and programmes on a publicly available website. 

By mean of this provision, the Waste Directive aligns with the general framework adopted by the EU to 
implement the Aarhus Convention at Member States level. 

When we focus on the regulation of the content of waste management plans, we can notice that Article 
28(3) indicates a series of information that should be included in the plan. The focus of Article 28 is 
mostly on providing the information, rather than prescribing the inclusion of the type of measures 
about which the information attain. For example, Article 28(3) requires Member States to include in 
waste management plans information on the measures to attain the objective laid down in Article 5(3a) 
of Directive 1999/31/EC, on landfilling of waste. This formula does not make clear whether the plans 
prescribed under Article 28 of the Waste Directive have a prescriptive nature, in the sense that they 
prescribe what measures Member States will take, or a descriptive nature, meaning that the listing of 
the measures does not comport the legal obligation of adopting such measures, at least not from an 
EU law perspective. The finding that waste management plans are subject to public participation 
suggests that they are considered a documents setting the legal framework for further action, but this 
is not clear from the Directive. 

Article 29 uses a more direct language than Article 28 about the content of waste prevention 
programmes. Such programmes have to contain at least the measure as laid down in Article 9(1), 
establishing the obligation for the Member States to take a series of measures, such as the promotion 
and support of sustainable production and consumption models. Annex IV to the Directive provides a 
list of waste prevention measures that can be included in the waste prevention programmes, such as 
use of planning measures, or other economic instruments promoting the efficient use of resources.173 
Theis list only include examples, which have thus no binding force. More generally, also as regards the 
waste prevention programmes, the text of the Directive does not allow to conclude with certainty 
whether the waste prevention programmes have prescriptive or descriptive nature, under EU law. 

Under Article 30, Member States are required to evaluate waste management plans and waste 
prevention programmes at least every sixth year and revise them as appropriate and, where relevant, 
in accordance with Articles 9 and 11. Adaptability is thus aimed at by means of a regular revision 
process, leaving to the Member States to decide whether adaptation of the plans and programmes 
before the indicated deadlines is desirable. 

c. General binding rules 

Aiming at regulating a result ace of human activities, waste, the Waste Directive has provisions which 
albeit addressed to the Member States, require or may require a certain conduct by private natural and 
legal persons. For example, Article 8 of the Waste Directive regulates so-called extended producer 
responsibility. Article 8(1) states: 

                                                             
173 Annex IVa to the Directive indicates another list of examples, this time about economic instruments and other measures to incentivize 
the application of the waste hierarchy referred to in Article 4(3) of the Directive. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02008L0098-20180705#E0009
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02008L0098-20180705#E0009
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1.  In order to strengthen the re-use and the prevention, recycling and other recovery of waste, 
Member States may take legislative or non-legislative measures to ensure that any natural or legal 
person who professionally develops, manufactures, processes, treats, sells or imports products 
(producer of the product) has extended producer responsibility. 

Such measures may include an acceptance of returned products and of the waste that remains after 
those products have been used, as well as the subsequent management of the waste and financial 
responsibility for such activities. These measures may include the obligation to provide publicly 
available information as to the extent to which the product is re-usable and recyclable. 

Where such measures include the establishment of extended producer responsibility schemes, the 
general minimum requirements laid down in Article 8a shall apply. 

Member States may decide that producers of products that undertake financial or financial and 
organisational responsibilities for the management of the waste stage of a product’s life cycle of their 
own accord should apply some or all of the general minimum requirements laid down in Article 8a. 

Article 8a, referred to in the previous provisions, states (3): 

3.  Member States shall take the necessary measures to ensure that any producer of products or 
organisation implementing extended producer responsibility obligations on behalf of producers of 
products: 

(a) has a clearly defined geographical, product and material coverage without limiting those areas to 
those where the collection and management of waste are the most profitable; 

(b) provides an appropriate availability of waste collection systems within the areas referred to in 
point (a); 

(c) has the necessary financial means or financial and organisational means to meet its extended 
producer responsibility obligations; 

(d) puts in place an adequate self-control mechanism, supported, where relevant, by regular 
independent audits, to appraise: 

(i) its financial management, including compliance with the requirements laid down in points (a) and 
(b) of paragraph 4; 

(ii) the quality of data collected and Reported in accordance with point (c) of paragraph 1 of this 
Article and with the requirements of Regulation (EC) No 1013/2006; 

(e) makes publicly available information about the attainment of the waste management targets 
referred to in point (b) of paragraph 1, and, in the case of collective fulfilment of extended producer 
responsibility obligations, also information about: 

(i) its ownership and membership; 

(ii) the financial contributions paid by producers of products per unit sold or per tonne of product 
placed on the market; and 

(iii) the selection procedure for waste management operators. 
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As we can see from these provisions, once adopted, these provisions will translate into obligations 
imposed on waste producers. These provisions are phrased in terms of positive obligations, thus by 
means of an obligations to do something. From the perspective of legal certainty, positive obligations 
such as those mentioned in Articles 8 and 8a of the Waste Directive could, in certain cases, offer more 
legal certainty than achieved at the moment. For example, the positive duty to make publicly available 
information about the selection procedure for waste management operators, does make clear that 
such information must be published, but it does not provide indications about how the selection 
procedure takes place, and thus whether it complies or not with regulatory standards, such as 
competition rules. Also the obligation to put in place an adequate self-control mechanism does not 
make clear when a self-control mechanism can be considered adequate. Such info can be provided by 
the Member States, but still, the Directive does not provide an EU benchmark on this matter. 

The Waste Directive also contains provisions leading to general binding rules phrased in the form of 
negative obligations, such as Article 18 establishing a ban on mixing of hazardous waste. Article 18(1) 
states: 

1.  Member States shall take the necessary measures to ensure that hazardous waste is not mixed, 
either with other categories of hazardous waste or with other waste, substances or materials. Mixing 
shall include the dilution of hazardous substances. 

This provision once implemented will lead to a prohibition to mix hazardous waste which should be 
quite straightforward, at least based on the text of the Directive.174 

d. Authorization requirements 

The Waste Directive has a specific chapter on permits and registrations. Article 23 states: 

1.  Member States shall require any establishment or undertaking intending to carry out waste 
treatment to obtain a permit from the competent authority. 

Such permits shall specify at least the following: 

(a) the types and quantities of waste that may be treated; 

(b) for each type of operation permitted, the technical and any other requirements relevant to the site 
concerned; 

(c) the safety and precautionary measures to be taken; 

(d) the method to be used for each type of operation; 

(e) such monitoring and control operations as may be necessary; 

(f) such closure and after-care provisions as may be necessary. 

2.  Permits may be granted for a specified period and may be renewable. 

                                                             
174It should be noted that Member States can introduce derogations from this prohibition based on Article 18(2) which can of course affect 
the clarity of the prohibition, depending on how such derogations are phrased.  
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3.  Where the competent authority considers that the intended method of treatment is unacceptable 
from the point of view of environmental protection, in particular when the method is not in 
accordance with Article 13, it shall refuse to issue the permit. 

This provision does not only indicate the existence of a permit duty. It also indicates the minimum 
information and thus standards that a permit should include. It also explicitly states that environmental 
protection and protection of human health shall be a ground for rejecting permit requests.  

From the perspective of legal certainty, however, the use of the formula ´unacceptable from the point 
of view of environmental protection´ leaves room for diverging interpretations. Also the formula ´not 
in accordance with Article 13´ is less clear than a pima facia analysis would suggest. It refers indeed to 
Article 13, which states: 

Member States shall take the necessary measures to ensure that waste management is carried out 
without endangering human health, without harming the environment and, in particular: 

(a) without risk to water, air, soil, plants or animals; 

(b) without causing a nuisance through noise or odours; and 

(c) without adversely affecting the countryside or places of special interest. 

This provision speaks about risk avoidance as regards water, air, soil, plants or animals, without 
however clarifying what this standard actually means. Also in this case, thus, there is room for diverging 
interpretations. Most notably, it could be questioned whether risk avoidance as regards plants and 
programmes is fulfilled as soon as none of the provisions of the Habitats Directive is jeopardized. Yet, 
it could also be interpreted that also other plants and animals than those protected under the Habitats 
Directive needs to be protected in the context of waste management. From the perspective of internal 
coherence among EU environmental acts, it can be argued that this formula does not, in any case, allow 
more room for pollution than that allowed under the relevant Directives concerning the environmental 
aspects mentioned in this provision. Legal certainty would benefit from a more refined formulation of 
the linkage between the Waste Directive and other environmental Directives. 

Also from the perspective of adaptability, Article 23 of the Waste Directive could be improved. This 
provision does not really prescribe a mechanism ensuring that permit requirements are automatically 
updated. The most common mechanism in this context would have been a clause linking the validity 
of the permit to a period of time, as it was the case under the Old Waste Directive. A more general 
requirement to update the permit in light of new insights about the state of technique or environment 
would have also allowed for a more. 

These findings do not apply as apply to those waste treatment installations that are subject to an 
integrated permit based on the Industrial Emissions Directive, considering that the Industrial Emissions 
Waste Directive contains a specific procedure aiming at adapting permits to changes in the 
installations, technical knowledge or environmental conditions.175  

e. Monitoring duties 

The Directive set out a series of Reporting duties. Article 37 states: 

                                                             
175 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial emissions (integrated pollution 
prevention and control) Text with EEA relevance, OJ 2010 L 334, 17–119, Articles 18-21. 
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1.  Member States shall Report the data concerning the implementation of points (a) to (e) of Article 
11(2) and Article 11(3) for each calendar year to the Commission. 

They shall Report the data electronically within 18 months of the end of the Reporting year for which 
the data are collected. The data shall be Reported in the format established by the Commission in 
accordance with paragraph 7 of this Article. 

The first Reporting period shall start in the first full calendar year after the adoption of the 
implementing act that establishes the format for Reporting, in accordance with paragraph 7 of this 
Article. 

2.  For the purposes of verifying compliance with point (b) of Article 11(2), Member States shall Report 
the amount of waste used for backfilling and other material recovery operations separately from the 
amount of waste prepared for re-use or recycled. Member States shall Report the reprocessing of 
waste into materials that are to be used for backfilling operations as backfilling. 

For the purposes of verifying compliance with points (c), (d) and (e) of Article 11(2) and Article 11(3), 
Member States shall Report the amount of waste prepared for re-use separately from the amount of 
waste recycled. 

3.  Member States shall Report the data concerning the implementation of Article 9(4) and (5) to the 
Commission every year. 

They shall Report the data electronically within 18 months of the end of the Reporting year for which 
the data are collected. The data shall be Reported in the format established by the Commission in 
accordance with paragraph 7 of this Article. 

The first Reporting period shall start in the first full calendar year after the adoption of the 
implementing act that establishes the format for Reporting, in accordance with paragraph 7 of this 
Article. 

4.  Member States shall Report the data on mineral or synthetic lubrication or industrial oils placed on 
the market and waste oils separately collected and treated for each calendar year to the Commission. 

They shall Report the data electronically within 18 months of the end of the Reporting year for which 
the data are collected. The data shall be Reported in the format established by the Commission in 
accordance with paragraph 7. 

The first Reporting period shall start in the first full calendar year after the adoption of the 
implementing act that establishes the format for Reporting, in accordance with paragraph 7. 

5.  The data Reported by Member States in accordance with this Article shall be accompanied by a 
quality check Report and a Report on the measures taken pursuant to Article 11a(3) and (8), including 
detailed information about the average loss rates where applicable. That information shall be 
Reported in the format for Reporting established by the Commission in accordance with paragraph 7 
of this Article. 

6.  The Commission shall review the data Reported in accordance with this Article and publish a 
Report on the results of its review. The Report shall assess the organisation of the data collection, the 
sources of data and the methodology used in Member States as well as the completeness, reliability, 
timeliness and consistency of that data. The assessment may include specific recommendations for 
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improvement. The Report shall be drawn up after the first Reporting of the data by Member States 
and every four years thereafter. 

7.  By 31 March 2019, the Commission shall adopt implementing acts laying down the format for 
Reporting the data referred to in paragraphs 1, 3, 4 and 5 of this Article. For the purposes of Reporting 
on the implementation of points (a) and (b) of Article 11(2), Member States shall use the format 
established in Commission Implementing Decision of 18 April 2012 establishing a questionnaire for 
Member States Reports on the implementation of Directive 2008/98/EC of the European Parliament 
and of the Council on waste. For the purpose of Reporting on food waste, the methodology developed 
under Article 9(8) shall be taken into account when developing the format for Reporting. Those 
implementing acts shall be adopted in accordance with the examination procedure referred to in 
Article 39(2) of this Directive. 

These Reporting duties are linked to the measure adopted under Articles 11(2) on the measures to 
achieve the preparation for re-use and recycling targets, Article 11(3), on the implementation plan 
applicable when Member States activate the procedure to postpone the attainment of the targets in 
Article 11(2) and Article 9(4)(5) on the measures adopted to prevent food waste and to encourage re-
use of waste.  

As regards the effectiveness of the measures mentioned in waste management plans and the waste 
prevention plans, the Directive does not indicate how the assessment should take place. Based on 
Articles 9(4)(5)(7) and 37 of the Directive, the Commission has adopted Implementing Decision 
(2021/19 on 18 December 2020 laying down a common methodology and a format for Reporting reuse 
in accordance with the Waste Directive. Article 1 of this Implementing Decision, however, only states: 

1.For the purposes of Article 9(4) of Directive 2008/98/EC, Member States shall measure reuse by 
carrying out a qualitative and a quantitative monitoring of measures on reuse. 

2.The qualitative monitoring referred to in paragraph 1 shall include an identification and description 
of measures on reuse and an assessment of their impacts or expected impacts, on the basis of the 
available data. The qualitative monitoring shall be carried out each year.  

3.The quantitative monitoring referred to in paragraph 1 shall be carried out by measuring reuse 
generated by reuse operators or households in accordance with any of the following methods or a 
combination of those methods or any other method equivalent in terms of relevance, 
representativeness and reliability:  

(a) direct measurement of reuse by using a measuring device to determine the mass of reused 
products;  

(b) mass balance calculation of reuse on the basis of the mass of inputs and outputs of products in 
reuse operations;  

(c) questionnaires and interviews of reuse operators or households;  

(d) diaries of individuals keeping a record or log of information on reuse on a regular basis.  

The quantitative monitoring for a given product category shall be carried out at least once every three 
years. The first monitoring shall cover all product categories and shall be carried out for the first 
Reporting period referred to in the third subparagraph of Article 37(3) of Directive 2008/98/EC.  
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4.Member States shall take appropriate measures to ensure the reliability and accuracy of the data 
on reuse. In particular, Member States shall ensure that the measurement of reuse carried out in 
accordance with the common methodology set out in this Article is based on a representative sample 
of the population or of reuse operators or households as applicable. 

As we can see, these provision leaves considerable flexibility to the Member States on how to measure 
reuse. The quantitative assessments leaves great room of maneuver to the Member States. They can 
choose among different approaches, none of which is further regulated. The clause ‘appropriate 
measures to ensure the reliability and accuracy of the data’ used in Article 1(4) of the Implementing 
Decision is open to diverging interpretations. This finding applies also to the concept of ‘representative 
sample of the population or of reuse operators’. Accordingly, even if this provision requires to 
qualitatively assess the expected impact of the measures adopted to encourage reuse, it does not offer 
a concrete basis to easily assess whether Member States measures are or will be effective. 

This consideration also applies even more to the other cases in which the Waste Directive requires an 
evaluation or assessment of the instruments indicated in the waste management plan or waste 
prevention programmes is mentioned in the Directive, such as at Article 28(3)(cb), given that as regards 
these other instances in which an assessment or evaluation is required, not further indicated are 
provided by the European Union.  

This finding applies also to the implementation plans prescribed under Article 11(3) of the Directive in 
case a Member States activates the procedure to postpone the achievement of the deadlines for the 
preparation for re-use and recycling targets. Annex IVb to the Directive does requires various 
assessments of existing and envisaged measures, but how this assessment should be carried out is not 
regulated. 

Accordingly, even if the monitoring requirements under the Waste Directive allow for a certain degree 
of legal certainty and adaptability, the lack of rules concerning the establishment of a benchmark to 
evaluate the effects of the plans and programmes makes it arbitrary to establish whether less or more 
measures are necessary, and therefore whether the plans and programmes should be adapted. It also 
makes it more difficult to check compliance with the Directive. In conclusion, legal certainty and 
adaptability and not well served by this lack of clear requirements on the assessment of the 
effectiveness of plans and programmes. 

3.3.5. Main findings based on the analysis of core EU Environmental Directives 

The analysis of the four core EU Environmental Directives presented in this Section has revealed marked 
similarities and differences about the manner in which the Directives cope with adaptability and legal 
certainty. The most marked similarities concern the Habitats Directive, the WFD and the AQD, as these 
Directive all use quality standards as tool to formulate the Directives’ goals. The Waste Directive does 
not use this technique simply because this Directive does not focus on one environmental medium or 
ecosystem. It focuses on the end goods produced by human activities, waste. 

Still all these Directives make use of plans and programmes to steer the implementation at national 
level and simplify the oversights of the implementation efforts from the European Union. In none of 
these Directives, the EU legislator clearly indicates how the effectiveness of the proposed measures 
should be established. 

The most marked similarity among the Habitats Directive, the WFD and the AQD when looked at from 
the perspective of legal certainty and adaptability is that they base quality standards on scientific 
insights. Yet, only the first two Directives have highly adaptive systems. In the context of the ADQ, the 
quality standards can be adapted only through a legislative process at EU level. This could explain why 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 68 PE 705.033 

in this field of environmental protection there is a marked discrepancy between the evolution of 
scientific insights as represented in the WHO guidelines and the thresholds indicated in the AQD. 

Finally, a similarity that all four the analysed Directives have shown is the lack of regulatory standards 
on how to predict the effectiveness of the measures envisaged to achieve the goals set out by the 
Directives. Only the Waste Directive has recently made a first attempt to regulate the subject matter, 
but the level of flexibility allowed by the adopted regime does not really clarify how to predict the 
effectiveness of envisaged measures. This lacuna could explain the findings from the EEA studies on 
the status of the environment. Without knowing in advance whether the proposed measure will be 
effective, the chance increases that the adopted measure result ineffective. 

3.4. Whether core European Environmental Directives make a coherent 
use of legislative techniques, such as minimum clauses and optional 
clauses, to harmonize the respective subject matters176 
There are two main legislative techniques used by the EU legislator to show the Member States 
minimum harmonisation. First, the Union legislator shows minimum harmonisation by means of 
minimum clauses. In the literature,177 two kinds of minimum clauses are distinguished: a) explicit 
minimum clauses, and b) implicit minimum clauses. Second, the Union legislator indicates the 
room for green-plating by means of options. The main difference between these two kinds of 
legislative techniques is that the latter is, generally speaking, more specific than the former. Indeed 
‘options’ usually refer to a given measure that can be adopted or non-adopted by the Member 
States in the implementation phase. 

It is unclear whether the EU legislator is aware of such techniques. By looking at the 
implementation Reports of the Commission, it is possible to see that this institution keeps track of 
the use that Member States make of options. Similarly, the implementations Reports provide 
information about the presence of national targets that are stricter than those established by the 
EU legislator.178 Instead, few references can be found to the presence of national measures 
establishing stricter means than those required by the EU legislator to achieve an EU goal. Despite 
the attention given by the Commission to what Member States do when implementing options 
and minimum clauses related to the height of the level of protection of the environment, I have 
not retrieved documents showing that the three EU institutions mainly involved in the legislative 
process are aware of the difference between minimum clauses and options as regards the manner 
in which they indicate the room for green-plating. This difference is further explained below. 

3.4.1. Minimum clauses 

Minimum clauses usually state that Member States are allowed to take more stringent measures. 
They reassure the Member States that EU measures based on Article 192 TFEU comply with Article 
193 TFEU. A distinction exists between explicit minimum clauses and implicit minimum clauses. 
 
Explicit minimum clauses are clauses literally stating that Member States are allowed to maintain or 
introduce more stringent protective measures.179 At times, explicit minimum clauses are formulated in 

                                                             
176 This section builds upon and makes use of knowledge mainly from Squintani (2019). 

177 See Hofhuis (2006) 71-83, with further references. 

178 Squintani (2013) Chapter 2. 

179 See Sevenster (1992) 68-69 for an enumeration of old Directives and regulations falling within this category.  
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relation to the content of the EU measure based on Article 192 TFEU as a whole. For example, Article 14 
of the Birds Directive states: 

Member States may introduce stricter protective measures than those provided for under this 
Directive. 

In some cases, explicit minimum clauses are not related to the whole of the content of the EU measure 
based on Article 192 TFEU at hand. They relate only to a specific part thereof. For example, Article 7(2) 
of the AQD states: 

In each zone or agglomeration where fixed measurements are the sole source of information for 
assessing air quality, the number of sampling points for each relevant pollutant shall not be less than 
the minimum number of sampling points specified in Section A of Annex V. 

As we can see, this provision clearly states that Section A of Annex V pursues only minimum 
harmonisation, and thus that the Member States are allowed to have more sampling points.  
 
Implicit minimum clauses are, instead, clauses that by mean of their content and purposes lead to 
minimum harmonisation.180 Usually these provisions are recognizable by the use of terms such as ‘not 
later than’, ‘at least’ or ‘not more than’. For example, Article 16(1) of the CITES Regulation, which states: 

Member States shall take appropriate measures to ensure the imposition of sanctions for at least the 
following infringements of this Regulation: […] 

An enumeration of infringements follows this sentence. Once again, the dictum ‘at least’ allows the 
Member States to introduce sanctions for other infringements than those indicated under Article 16(1). 

3.4.2. Opt-in and opt-out clauses 

In addition to minimum clauses, Union environmental measures often include opt-in and opt-out 
clauses addressed to the Member States. By making use or non-use of such clauses, Member States 
go beyond EU requirements.181 Usually, these clauses allow for specific measures to be adopted 
(‘opt-in clauses’) or not to be adopted (‘op-out clauses’). For example, Article 15(2) of the Waste 
Directive  represents an example of an opt-in clause.182 It states:  

Member States may decide that the costs of waste management are to be borne partly or wholly by 
the producer of the product from which the waste came and that the distributors of such product may 
share these costs. 

Accordingly, Member States may hold more subjects liable than required by Union law. Although 
no reference is made to the level of environmental protection provided, it can be assumed that 
enlarging the pool of liable subjects to include the producers and distributors of the products from 
which the waste came encourages these subjects to produce and distribute products with a lower 
waste impact. 
                                                             
180 See Sevenster (1992) 68 -70 for several examples of such clauses. 

181 As regards the linkage between opt-out clauses and green-plating see Veltkamp (1998) 188 and Jans & Vedder (2012) 114, footnote 64. 
See also Misonne (2011) 198. 

182 Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and repealing certain Directives, [2008] 
OJ L 312/3. 
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Instead, Article 4(5) of the WFD provides an opt-out clause. It states: 

5.  Member States may aim to achieve less stringent environmental objectives than those required 
under paragraph 1 for specific bodies of water when they are so affected by human activity, as 
determined in accordance with Article 5(1), or their natural condition is such that the achievement of 
these objectives would be infeasible or disproportionately expensive, and all the following conditions 
are met: 

(a) the environmental and socioeconomic needs served by such human activity cannot be achieved 
by other means, which are a significantly better environmental option not entailing disproportionate 
costs; 

(b) Member States ensure, 

— for surface water, the highest ecological and chemical status possible is achieved, given impacts 
that could not reasonably have been avoided due to the nature of the human activity or pollution, 

— for groundwater, the least possible changes to good groundwater status, given impacts that could 
not reasonably have been avoided due to the nature of the human activity or pollution; 

(c) no further deterioration occurs in the status of the affected body of water; 

(d) the establishment of less stringent environmental objectives, and the reasons for it, are specifically 
mentioned in the river basin management plan required under Article 13 and those objectives are 
reviewed every six years. 

If a Member State does not use this option, the regime in Article 4(1) applies. In other words, a 
higher quality standard applies, leading to a higher level of protection of environmental. 
 
It is also possible that secondary Union environmental measures contain provisions permitting a 
choice between two or more different legal instruments or regimes. We could call this kind of 
clauses ‘A-or-B clauses’, in which Member States must choose between A or B. The decision to use 
option A rather than option B, or vice versa, can influence the level of environmental protection at 
national level. For example, Article 16(1) of the Integrate Pollution and Prevention Control Directive 
stated: 

Member States shall ensure that, in accordance with the relevant national legal system, members of 
the public concerned have access to a review procedure before a court of law or another independent 
and impartial body established by law to challenge the substantive or procedural legality of decisions, 
acts or omissions subject to the public participation provisions of this Directive when: (a) they have a 
sufficient interest; or (b) they maintain the impairment of a right, where administrative procedural 
law of a Member State requires this as a precondition. 

If a Member State does not implement the option offering the lowest high level of environmental 
protection among those offered by the EU measure at hand, it does not keep burdens to the 
minimum. 

 
These two legislative techniques provide the Member States with information about the room for 
going beyond the EU minimum level of protection. Three kinds of information are distinguished in this 
Section: a) information about the existence of the room for going beyond the EU minimum level of 
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protection, b) information about the kind of measure that is allowed, and c) information about the 
height of the level of protection of the environment that can be pursued. All minimum clauses and 
options provide information about the existence of the room for going beyond the EU minimum level 
of protection. Only certain clauses provide information about the kind of measure that is allowed and 
the height of the level of protection that can be pursued. In most of the cases only information about 
what kind of measure is allowed is provided. In certain cases, not even this information is provided. In 
total, clauses indicating the room for going beyond the EU minimum at national level can be divided 
in three categories: 

 
a) clauses only showing the existence of the room for going beyond the EU minimum level of 
protection; 
b) clauses showing the existence of the room for going beyond the EU minimum level of 
protection g and the kind of measure that can be adopted; and 
c) clauses showing the existence of the room for going beyond the EU minimum level of 
protection, the kind of measure that is allowed and the height of the level of protection that can 
be pursued. 

 
Clearly, category (c) offers the highest level of clarity followed by category (b). Category (a) offers the 
lowest level of clarity. It should be noted that my analysis of EU secondary law concerning the use of 
these different legislative techniques has not revealed any pattern in the manner in which the EU 
legislature operates. No clear modus operandi emerged in this context. As stated above, the EU 
legislature does not seem to make conscious use of these different legislative techniques. 
 
From the perspective of legal certainty, it would help in when adopting further harmonising measures, 
the EU legislator considers the effects on legal certainty inherent to the different techniques used to 
shape the room that Member States have to deviate from the EU minimum standards. 

3.4.3. Main findings based on the analysis of the legislative techniques used to indicate minimum 
harmonisation 

The analysis of the manner in which the EU legislator indicates the room that Member States have to 
go beyond minimum harmonisation has revealed the existence of different level of legal certainty 
offered by the three main techniques used in (core) EU environmental legislation. In many cases, the 
regulatory approach does not offer the highest level of legal certainty possible. No clear patterns 
concerning the choice among the various techniques was detected to justify this finding.  

3.5. The impact of the subsidiarity and proportionality principles183 
Subsidiarity and proportionality shape the usage, and form and content, of EU measures, respectively. 
This has clearly been the case also for the Directives here analysed. Focusing on the Habitats Directive 
in particular, the following considerations can be made. 

                                                             
183 This section builds upon and makes uses of knowledge from, Squintani (2012) 180-200; and Squintani (2019). 
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3.5.1. The impact of subsidiarity and proportionality on the Habitats Directive 

When the Habitats Directive was negotiated, considerations based on these two principles led to a 
fundamental regulatory choice: to establish a strict regulatory regime only on protected sides and not 
on buffer zones or areas of conjunction.184 

The connection between Natura-2000 sites is covered by Articles 3 and 10 Habitats Directive. Article 
3(3) Habitats Directive states that when the Member States consider it necessary, they shall endeavour 
to improve the ecological coherence of Natura 2000 by maintaining, and where appropriate 
developing, features of the landscape which are of major importance for wild fauna and flora, as 
referred to in Article 10. Article 10 Habitats Directive states that Member States shall endeavour, where 
they consider it necessary, in their land-use planning and development policies and, in particular, with 
a view to improving the ecological coherence of the Natura-2000 network, to encourage the 
management of features of the landscape which are of major importance for wild flora and fauna. The 
concept “features of the landscape having major importance in the protection of wild flora and fauna” 
refers to features that are essential for the migration, dispersal and genetic exchange of wild species. 
Hence, they include ecological corridors. 

From the analysis of the Council’s minutes, it emerges that the provisions on the features of the 
landscape were at the centre of a long discussion. The Commission’s proposal required the Member 
States to avoid pollution in areas outside special area of conservations.185 Further, it required the 
Member States to ensure the protection of distinct features of the landscape which are of outstanding 
local importance to wildlife. Member States could derogate from this obligation, if they took 
counterbalancing measures ensuring that systems connecting special protected areas (alias ecological 
corridors) were maintained. 

Within the Council, several delegations had doubts on the advisability of the insertion of this article in 
the Directive, 186 with Spain opposing compulsory measures to this extent.187 At the same time, the 
Netherlands and Germany proposed adding a sentence stating that linking areas have particular 
importance.188 Five months later, a provision, inserted in Article 3, imposed the obligation to maintain 
and, where appropriate, develop ecological corridors between special protected areas.189 While several 
delegations had reservations, with the United Kingdom considering this proposal a double of proposed 
Article 8 (today Article 10), Denmark, Germany and the Netherlands considered this provision essential 
for the coherence of Natura 2000 and proposed to add a definition of ecological corridors in Article 1.190 
In April/May 1991, Article 1 defined ecological corridors, Article 3 regulated them and Article 8 (today 
Article 10) covered features of the landscape of outstanding importance for the conservation of wild 
fauna and flora. However, the latter article only covered measures taken in the context of land-use 
planning and development policies. 

                                                             
184 On the important of focusing also on buffer zones and areas’s of conjunction, For example, Bastmeijer & Willems (2010) p. 85 et seq. and 
Fleurke & Trouwborst (2011) 95 et seq., with further references. 

185 COM(88) 381 final, proposed Article 8. 

186 European Communities, the Council, 28 February 1989, Doc. Num. 4708/89, Annex, 15. 

187 European Communities, the Council, 13 November 1989, Doc. Num. 9862/89, Annex, 19. 

188 Id. 

189 European Communities, the Council, 8 April 1991, Doc. Num. 5572/91, Annex, 12. 

190 Id., at 13. 
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Many delegations maintained reservations.191 Belgium, Spain, France, Portugal and the United 
Kingdom pleaded for the deletion of Article 3(3) and Greece clearly asked to make proposed Article 8 
optional.192 Five days later, the clause ‘where they consider it necessary’ was added to Article 8.193 In 
July 1991, this clause was added to Article 3 as well,194 and the concept ecological corridor was deleted 
from Article 1. Now, Articles 3 and 10 only refer to features of the landscape. This is a broader concept 
covering more measures than just ecological corridors. 

As we can see, first of all, the explicit reference to ecological corridors was not inserted in the Directive. 
At the end, the concept ‘features of the landscape’ was preferred given the fact that it offers more 
flexibility to the Member States.195 Second, when we focus on the clause ‘where they consider it 
necessary’, the above shows that it represents a political compromise between the Dutch, German and 
Danish position on the one hand, and the position of, in particular, Greece and Spain on the other. 
Indeed, while it gives discretion to the Member States, the necessity criterion suggests that Member 
States freedom is not unlimited. However, when we take the development of ecological corridors into 
consideration, we notice that from the very beginning Article 3 has been making reference to the 
appropriateness criterion. This criterion lowers the legal relevance of the necessity criterion. In my 
opinion, this indicates that the Member States did not want to establish an obligation with regard to 
the development of such areas. Although in Article 10 there is no reference to the appropriateness 
criterion, this provision only requires the encouragement of the management of ‘features of the 
landscape’. The reference to a duty to encourage seems to be the consequence of the fact that, in order 
to avoid double regulation, Article 10 has been confined to the field of planning law. This is an area 
where, traditionally, Union law refrains from taking measures.196 In my opinion, this means that with 
regard to the development of ecological corridors, Article 10 does not impose a stricter regime than 
that imposed by Article 3. In other words, Article 10 does not impose the development of ecological 
corridors. 

In the example of the regulation of ecological corridors, the Union restricted its powers to the 
benefit of the Member States, during the negotiation rounds within the Council. Albeit implicitly, 
this was the result of two factors. First, Member States considered themselves as better placed to 
choose the measures to be taken in a concrete case (subsidiarity).197 Second, Member States feared 
that, in certain cases, the development of ecological corridors would have been too burdensome 
in relation to the objectives of the Habitats Directive (proportionality).198 

From the perspective of legal certainty, the reliance on subsidiarity and proportionality in the 
context of the negotiation of the provisions on ecological corridors increased uncertainty. In 
particular, it is not clear whether Article 10 refines Article 3(3) or rather, whether the two provisions 

                                                             
191 Id., where certain delegations stated that they could accept proposed Article 8 if it did not impose a formal obligation. 

192 European Communities, the Council, 28 May 1991, Doc. Num. 6163/91, Annex, pp. 15 and 25. 

193 European Communities, the Council, 12 June 1991, Doc. Num. 6755/91 ADD 1, 4. 

194 European Communities, the Council, 29 July 1991, Doc. Num. 7700/91, Annex, 14. 

195 The only definition provided for the term ‘features of the landscape’ is in Article 10. 

196 Cf. Article 192(1) TFEU with Article 192(2)(b) TFEU.  

197 Several Member States had reservations with regard to the explicit reference to ecological corridors. At the end, the Habitats Directive 
refers to measures concerning features of the landscape, which is a concept allowing the Member States to choose between various 
instruments, Squintani (2013). 

198 Some Member States, such as Spain and Greece, asked to transform the proposed obligation into a competence. This suggests that they 
feared too much interference in their national competences. In particular, the reference to the appropriateness criterion in Article 3 suggests 
that Member States feared the imposition of overly high burdens with regard to measures taken outside a Natura-2000 site, Squintani (2013). 
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should be seen as covering two different legal fields, conservation law under Article 3(3) and 
planning/zoning law under Article 10. Furthermore, it is unclear whether the obligation to endeavour 
to improve the ecological coherence of Natura-2000 differs from the obligation to endeavour to 
encourage the ecological coherence of Natura-2000. More generally, it could be questioned whether, 
despite the use of the verb ‘shall’, Articles 3(3) and 10 establish any obligation at all with regard to the 
development of ecological corridors. Indeed, the use of clauses such as ‘if they deem it necessary’ and 
‘where appropriate’ suggests great discretion on the part of the Member States. 

Scholars seem divided. In 2009, Verschuuren wrote that Article 10 has no legal binding force,199 because 
its language is too lenient towards Member States’ obligations. Furthermore, a Commission’s 
document suggests that the Commission does not consider Article 10 as imposing obligations.200 
Similarly, Cliquet et al. wrote in 2009 that Articles 3(3) and 10 are ‘put rather weakly’.201 Although these 
articles provide for a legal basis to take measures related to connectivity, both the Union and the 
Member States mostly focus on core areas. Therefore, they pleaded for a stronger commitment at 
Union level. In 2011, also Fleurke & Trouwborst stated that Articles 3(3) and 10 do not have ‘teeth’.202 In 
contrast, Backes et al. wrote in 2010 that although the obligation imposed by Article 10 is not a strong 
one, this does not mean that Article 10 does not impose any obligation at all on the Member States.203 
Consequently, national measures taken to connect nature reserves should not be seen as gold 
plating.204 The Commission seems to have followed this approach in an infringement procedure 
against Portugal.205 However, the CJEU’s judgment does not clarify the legal value of Articles 3(3) and 
10 Habitats Directive, because Portugal did not contest the Commission’s infringement procedure and 
the CJEU did not assess their legal value. 

More fundamentally, the way in which the Directive regulates ecological corridors affects the 
introduction of an instrument which is central for the adaptability of ecosystems. This becomes evident 
when we look what occurred in the Netherlands about the implementation of Articles 3 and 10 of the 
Directive. 

In the Netherlands, nature reserves, including Natura-2000 sites, are fragmented.206 To solve this 
problem, in 1990 the Netherlands started building a National Ecological Network.207 Within the 
network, ecological corridors served to avoid the possible negative effects economic developments 
have on the migration patron of animals.208 Around the millennium, it became evident that ecological 
corridors of a too generic nature would have not sufficed.209 Accordingly, the legislator started focusing 

                                                             
199 Verschuuren(2010), 436 et seq. 

200 COM(2009) 147 final, 11 and Kettunen et al. (2007). 

201 A. Cliquet et al (2009) 158, 171. 

202 Fleurke & Trouwborst (2011), 100. 

203 Backes,  Poortinga & Woldendorp (2010) 19, 30. 

204 Id., at 30. 

205 See Case C-72/02 Commission v. Portugal, [2003] ECR I-6597. In this case, the Commission stated that, inter alia, Portugal did not implement 
Article 3(3), Article 10, Article 11 and Article 12(4) of Directive 92/43, or Article 7, and Article 8 of Directive 79/409. 

206 For example, Jongman & Kamphorst, Ecological Corridors in Land Use Planning and Development Policies, Council of Europe Publishing, 
Nature and environment, 2002 No. 125, 10. 
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on certain specific ecological corridors, namely thirteen so-called strong ecological corridors.210 In 2006, 
the Nature Management Plan,211 upgrading the 1990 plan, was partially translated into planning law 
by means of another plan, the so-called National Space Strategy.212 Under the National Space Strategy, 
planning decisions significantly affecting areas in the National Ecological Network should be avoided, 
unless there is no alternative solution and the project or plan pursues an imperative public goal.213 
Given that under Dutch law plans made by the central government do not bind local authorities,214 
who have a prominent role in the development of ecological corridors, in 2007 the government 
concluded several budget agreements with the Dutch provinces,215 aiming at fostering the 
development of ecological corridors.216 

In 2010 the Dutch government’s attitude towards the development of ecological corridors changed.217 
Indeed, the government blocked their financing.218 Although this seems to violate the National Space 
Strategy and the budget agreements, the government held its position. In reaction to the motions 
begun by members of the parliament against this situation, the government stated that the 2010 
Government Coalition Agreement is binding and ended any discussion.219 Furthermore, the provinces’ 
protest based on the 2007 budget agreements220 was settled by means of a political compromise, in 
which the government seems to agree to finance the investments that had occurred before 20 October 
2010,221 but without covering the costs for the further development of these areas.222 This forced some 
provinces to stop their development programmes.223 

Whether this decision followed a specific assessment, either generally or for each ecological corridor, 
is unclear. With regard to one case, the government admitted that no impact assessment had been 
performed.224 More generally, this decision is in line with the Dutch policy on gold plating.225 This policy, 
introduced in 2003, aims to avoid gold plating, which the government claims restricts economic 

                                                             
210 This term replaced the term ecological corridor, see Dutch Ministerie van LNV, Nota, Natuur voor Mensen, Mensen voor Natuur, 2000; and 
Alterra, Research Instituut voor de Groene Ruimte, Handboek Robuuste Verbindingen, Wageningen: Altera, 2001; and Dutch Ministeries van 
VROM, EZ, LNV en V en W, Nota Ruimte, Ruimte voor Ontwikkeling, 2006, at 113. 

211 Dutch Ministerie van LNV, Nota, Natuur voor Mensen, Mensen voor Natuur, 2000. 

212 Dutch Ministeries van VROM, EZ, LNV en V en W, Nota Ruimte, Ruimte voor Ontwikkeling, 2006. 

213 Dutch Ministeries van VROM, EZ, LNV en V en W, Nota Ruimte, Ruimte voor Ontwikkeling, 2006, at 114. 

214 Articles 1:3 and 4:84 of the General Administrative Law Act, Stb. 1992, 345. 

215 Squintani (2012). 

216 These agreements are based on the Act on the Organisation of Rural Areas, Stb. 2006, 666. 

217 Government Coalition Agreement, supra note 10, at p. 14. 

218 Id., Annex, p. 6. Provinces where informed by letter, see for example the letter that the Secretary of State for Economic affairs, Agriculture 
and Innovation has sent to Province Flevoland concerning the development of an ecological corridor between the Veluwe en the 
Oostvaardersplassen, reference number NLP 2010-3065. 
219 Letter of the Secretary of State for Economic affairs, Agriculture and Innovation, 32500 XIII 66, Vergaderjaar 2010-2011, Nr. 66, Motions Nr. 
19, 20, 35 and 45. 
220 Letter of the Interproviciaal Overleg, October 21, 2010, reference number DIR 04156/2010. 
221 While in the Draft agreement (see the letter of Secretary of State for Economic affairs, Agriculture and Innovation H. Bleker, December 1, 2010, 
reference number DRZW. 2010-3837) ecological corridors were explicitly mentioned, in the final agreement reference to ecological corridors 
can only be read between the lines, see Interproviciaal Overleg en Ministerie van Economische Zaken, Landbouw en Innovatie, 
Onderhandelijngsakkord decentralisatie natuur, September 20, 2010. 
222 Ibid.. 
223 See Squintani (2012). 

224 Letter of the Secretary of State for Economic affairs, Agriculture and Innovation, H. Bleker, Antwoorden op vragen van de leden Van Gerven 
en Jansen, October 25, 2010, reference number NLP 2010-3093, 2. 
225 J Jans et al. (2009) 219 and 220. 
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development.226 In the Netherlands, any measure establishing burdens not required by Union law is 
seen as gold plating. Hence not only measures going further than required by Union law, but also 
measures facilitating the achievement of Union’s requirements are gold plating. Initially, gold plating 
had to be avoided under this policy, unless a specific Dutch interest required it be undertaken.227 This 
formulation implied a moment of evaluation. However, under the 2010 Government Coalition 
Agreement gold plating must be ‘tracked down and eliminated’.228 The clause ‘unless a specific Dutch 
interests requires otherwise’ is no-longer present. As regards the development of ecological corridors, 
the impression is that the government describes their development as being gold plating and thus a 
constraint upon the Dutch economy. This syllogism seems to have sufficed in convincing the 
government that the development of ecological corridors had to be blocked, without the need for 
performing any specific assessment. 

3.5.2. Main findings about impact of subsidiarity and proportionality of nature conservation 

Subsidiarity and Proportionality considerations have a clear impact on the manner in which nature 
conservation is implemented in the European Union. They influenced the manner in which the 
protection of buffer zones to Natura 2000 sites has been shaped under the Habitats Directive. They 
therefore contributed to the lack of a specific regulatory regime provided by the European legislator 
about these zones. Further research is needed in order to verify the linkage between the lack of this 
specific regulatory regime and the status of nature in the European Union. 

3.6. Possible best practice examples of how problems linked to the implementation and  
application of European environmental legislation have been solved in Member States229 
Within the limited time made available for this Report, it is only possible to focus on an example of 
implementation practice in the field of the core Directives analysed here which I analysed extensively 
before. I will refer to a study of the manner in which the Waste Directive, and its predecessors, have 
been implemented in the Netherlands and highlights how the chosen approach seems to have led to 
better environmental protection than that strictly required under the Directive, while at the same time 
benefiting economy and the competitiveness of Dutch waste management industry on the internal 
market. This study focused on waste management because the economist Porter had hypothesized 
that this field of environmental protection could have been a fruitful one to test the hypothesis that: 
 

Strict[-er, LS] environmental regulations do not inevitably hinder competitive advantage 
against foreign rivals.230  
 

  

                                                             
226 Government Coalition Agreement of 2003, Hoofdlijkenakkord voor het kabinet CDA, VVD, D66, May 16, 2003, 12. 

227 Recently, a series of acts eliminated several cases of gold plating occurring in the field of nature conservation law. For example: the Act of 
29 December 2008, Stb. 2009, 18; and the Act of 18 March 2010, Stb. 2010, 135. 

228 Government Coalition Agreement of 2003, Hoofdlijkenakkord voor het kabinet CDA, VVD, D66, May 16, 2003, at 13 and 14. 

229 This Section builds upon and makes uses of knowledge mainly from, Squintani (2019); and Squintani (2013b), 44-50. 

230 Porter (1991), 96. Comparative added by L.S. to adapt the formula to the European Union context. For a recent overview of the theoretical 
framework of the Porter’s Hypothesis see Wagner (2003). 
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Later, Porter refined what became known as ‘the Porter hypothesis’ as follows:  
 
Properly designed environmental regulation can trigger innovation that may partially or 
more than fully offset the costs of complying with them.231 

 
The Porter hypothesis, which focuses on substantive environmental provisions, rests on the idea 
that pollution is a form of economic waste, and involves unnecessary and incomplete utilization of 
resources.232 In 2013, I performed a study in which I looked at the relationship between economic 
development and green-plating in one of the fields which Porter indicated as prone to showing 
evidence of the validity of his hypothesis, waste management.233 In that study, I highlighted the 
development of green-plating in the Netherlands under the Waste (Framework) Directive between 
1975 and 2013. The findings were juxtaposed with economic data concerning the development of 
Dutch industry in this sector, the manner in which Dutch government and the Dutch Waste 
Management Association look at these data, as well as to the stringency of the regulatory 
framework. Highlights from the analysis of the development of national regulatory standards in 
this sector. Its relevance for the economic development of the Dutch waste industry is presented 
in Section 3.6.2 and discussed in Section 3.6.3, below. 

3.6.1. Stricter national standards in Dutch waste management234 

Until the 1970s, dumping practices were a reality in the Netherlands.235 To bring these practices to 
an end the Waste Act was passed in 1977.236 The Waste Act focused on an environmentally sound 
disposal of waste and on waste recovery.237 Over time, the legal framework on waste management 
has been strengthened. Most notably, in the 1990s, when waste management was integrated with 
other sector-specific acts into the Environmental Management Act,238 the functioning of the 
instruments introduced with the Waste Act was reinforced, and priority was given to waste 
prevention.239 
 
The New Waste Framework Directive was transposed in 2011 by means of an amendment to the 
EMA.240 From the point of view of green-plating, this Act is particularly interesting because it was 
prepared in accordance with Guideline 331 of the Dutch Lawmaking Guidelines.241 Accordingly, a 
legislative proposal should not contain any rules beyond those necessary for the transposition of 

                                                             
231 Porter & Van der Linde (1995a), 98. It should be noted that this hypothesis focuses on regulatory burdens and not specifically on 
administrative burdens. Moreover, this hypothesis refers to improvements in the performance of the firms affected by regulation and not to 
the overall benefits for a country. Therefore, the Porter Hypothesis is less broad than the costs/benefits analysis performed by the UK 
government. 

232 Porter & Van der Linde (1995b), 122. 

233 Squintani (2013b). 

234 This Section is based on Squintani (2013b). 

235 Proceedings of the Second Chamber of the States General, Kamerstukken II 1974/75, 13 364, no. 3, 34. 

236 Afvalstoffenwet, Stb. 1977, 455. 

237 Proceedings of the Second Chamber of the States General, Kamerstukken II 1976/77, 13 364, no. 5, 11 on the two pillars of the Waste Act. 

238 Environmental Management Act (Wet milieubeheer), Stb. 1979, 442, as amended. 

239 Proceedings of the Second Chamber of the States General, Kamerstukken II 1988/89, 21 246, no. 3, 8. 

240 Stb. 2011, 103 and Stb. 2011, 104. 

241 Prime Minister Circular of 18 November 1992, last amended by Prime Minister’s Order, Minister of the Interior, 1 April 2011, nr. 310225, 
houdende vaststelling van de negende wijziging van de Aanwijzingen voor de regelgeving, Stcrt. 2001, nr. 6602. 
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the Directive, other than for technical reasons.242 Furthermore, the Dutch government stated that, 
although more stringent protective measures are allowed under the Directive, measures that could 
affect the level playing field among Member States should be avoided.243 However, the 
government also indicated that the transposition of this Directive had to take into consideration 
the existing status quo, which, as further discussed below, went further than required by Union 
law.244 As can be seen, the Dutch government seemed ready to maintain stricter national standards, 
albeit implicitly.245 
 
For example, Article 9 of the Old Waste Framework Directive applied the permit requirement to 
establishments or undertakings disposing of their waste at the place of production. In addition, 
Article 10 covered installations or undertakings that recover waste. In both cases, an exception 
could be granted under certain conditions (Article 11). Today, the Waste Directive maintains this 
approach (Articles 23-26). Member States that do not exempt operators from the permit 
requirement do not keep burdens to a minimum. Dutch law does not keep burdens to a minimum. 
In the 1990s, permit requirements were regulated in Chapter 8 of the Environmental Management 
Act, which applied to industrial establishments in general. The general rule was that any 
establishment had to be subjected to a permit to be established, changed and exploited, unless an 
order stated otherwise (Article 8.1). Establishments for the recovery of waste were explicitly 
mentioned as establishments for which a permit was required.246 Waste producers discarding their 
own waste at the place of production were also not exempted from the permit requirement.247 In 
2009, two years before the transposition of the Waste Directive, the General Act on Environmental 
Permits replaced the provisions of Chapter 8 of the Environmental Management Act. Under this 
Act, only establishments with an IPPC installation or establishments listed in a specific order are 
subject to a permit requirement.248 With regard to the management facilities of waste, Annex I sub 
C of the Environmental Permits Order states that establishments for the disposal or recovery of 
waste must have a permit, unless they fall under one of the thirty-three categories explicitly 
mentioned therein (Section 2.1(2) and Category 28.10 in Annex I, sub C).249 The 2011-transposition 
act did not touch upon this system.250 As can be seen, the Netherlands partly enforced the opt-out 
clause available under the Waste Directive in 2009. The use of this clause was part of a more general 
reform of the Dutch permitting system that aimed at lowering administrative burdens.251 However, 
it should be noted that only certain activities are exempted under the General Act on 

                                                             
242 Proceedings of the Second Chamber of the States General, Kamerstukken II 2009/10, 32 392, no. 3, 2. 

243 Proceedings of the Second Chamber of the States General, Kamerstukken II 2009/10, 32 392, no. 7, 4. 

244 Proceedings of the Second Chamber of the States General, Kamerstukken II 2009/10, 32 392, no. 3, 14. 

245 I will only focus on the provisions of Directive 2008/98/EC which have replaced the provisions of the Directive 2006/12/EC. Due to the 
general nature of these provisions, there is a greater chance that a discussion on the application of Dutch policy on gold-plating took place 
within the parliament. 

246 Category 28 under Annex I of Stb. 1993, 50. 

247 The content of the permit could be influenced by whether an establishment discarded waste coming from inside the establishment 
concerned or from outside. 

248 Stb. 2008, 496, Wet algemene bepalingen omgevingsrecht. 

249 Stb. 2010, 143, Besluit omgevingsrecht as amended by, in particular, Article II, letter J, point 11 Stb. 2010, 781. Activities involving non-
separate collection were not exempted, nor were activities with mixed waste. New categories were exempted with Article II, letter G, point 13 
Stb. 2012, 558 amending Category 28.10 in Annex I, sub C of the BOR. 

250 Proceedings of the Second Chamber of the States General, Kamerstukken II 2009/10, 32 392, no. 3, 13. 

251 Stb. 2010, 781, explanatory memorandum, 30. 
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Environmental Permits and Environmental Permits Order system. In particular, the reform covered 
installations for the recovery of homogenous flows of ‘material unpackaged goods’ (vaste 
bulkgoederen).252 For example, activities for the recovery of ink cartridges for printers are covered 
by this reform. Activities were selected using generally applicable criteria, such as the homogeneity 
of the activities covered, and three specific waste-related criteria: a) activities must focus on the 
recovery of waste, in particular the recovery of raw materials; b) activities can be easily controlled 
without the need for complex analysis or studies;253 and c) activities facilitate extended-producer-
responsibility systems.254 Certain kinds of human activities concerning waste can, due to their very 
nature, be regulated by means of an ex post control mechanism, i.e. inspections. Others require 
complex assessments. Accordingly, they should be subjected to an ex ante control mechanism as 
well, i.e. the permit. More generally, environmental concerns only partially seem to have driven the 
decision to use the opt-out clause in Article 24 of the Waste Directive. 
 
Another case in environmental protection in the Netherlands was pursued by stricter measures 
than those prescribed under EU waste legislation occurs in the field of the targets for reuse or 
recycling. Article 11 of the Waste Directive establishes explicit minimum targets for the preparing 
for reuse and the recycling of at least paper, metal, plastic and glass from households (increase of 
an overall 50% by weight by 2020) and of non-hazardous construction and demolition waste 
(increase of an overall 70% by weight by 2020).255 The clause ‘to a minimum of’ used in these 
provisions specifies that Member States can establish stricter targets. The Netherlands uses this 
option. As recognized by the Dutch government, the National Waste Management Plan 2009-2021 
sets stricter binding standards than the Directive requires.256 The amount of waste being recycled 
in the Netherlands has increased steadily,257 and by 2015, the preparation for reuse and recycling 
of waste materials including at least household paper, metal, plastic and glass, or comparable 
waste, should be increased to an overall 60% by weight. In addition, by 2021, the preparation for 
reuse and recovery of other materials shall be increased to 95% in weight. As can be seen, by 
setting binding targets that are more stringent than those required by the Waste Directive the 
Netherlands has adopted more stringent measures. 
 
Further, in line with the principle that the polluter should pay, Article 14 of the Waste Directive 
states that the costs of waste management shall be borne by the original waste producer or by the 
current or previous waste holders. In addition, the Member States may decide that the costs of 
waste management are to be borne partly or wholly by the producer of the product from which 
the waste came, and that the distributors of such products may share these costs. As can be seen, 
Article 14 provides an option with respect to the liability for the costs of waste management of the 
producers of the product from which the waste came. Member States using this option may be 
establishing more stringent measures. The Netherlands uses this option. From 1993, Dutch law has 
had two instruments that follow the principle of extended producer responsibility. Section 15.32 

                                                             
252 Ibid.,, 36. 

253 Ibid. 

254 Ibid., 37. 

255 The targets for 2025 were not yet part of the Directive at the time I had performed this case study and are here not discussed.  

256 VROM, Landelijk Afvalbeheerplan 2009-2021 (LAP2), 91 and 92. 

257 CBS, PBL, Wageningen UR (2010), Afvalproductie en wijze van verwerking, 1985–2008 (indicator 0204, version 09, 22 September 2010). 
www.compendiumvoordeleefomgeving.nl. CBS, The Hague; Planbureau voor de Leefomgeving, The Hague/Bilthoven and Wageningen UR, 
Wageningen. See also Vereniging Afvalbedrijven, Annual Review 2010, 6. 
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of the Environmental Management Act introduced the possibility of establishing a return deposit 
and a return premium. In addition, Title 15.10 of the Environmental Management Act allows the 
introduction of a system of so-called ‘Waste Management Contributions’, if an industrial 
association so requires. Waste Management Contributions are based on private funds that cover 
the cost for establishing the infrastructure required to recover products. Title 15.10 of the 
Environmental Management Act allows such contributions to be made compulsory for all 
producers or importers of the goods concerned on the Dutch market.258 According to the Dutch 
government, the system described above increases waste prevention and recycling.259 Therefore, 
this case of green-plating seems to be linked to environmental concerns. The government also 
stated that Union law leaves space for such rules.260 This suggests that the Dutch legislator was 
aware of exceeding the minimum requirements imposed by the Directive. 
 
In 2011 the government indicated its intention to redress this case of green-plating, albeit partially. 
In the legislative proposal for the transposition of the Waste Directive, a provision allowed the 
recovery of only a part of the costs from the producers of the products from which the waste 
came.261 This change was in line with the minimum requirements established by the Directive. 
However, several members of Parliament questioned the meaning and the effects of the change. 
Some of them feared that the polluter pays principle and the principle of extended producer 
responsibility would have been negatively affected, along with legal certainty.262 Others wanted 
the government to go even further. The People’s Party for Freedom and Democracy called for the 
abolition of all provisions following extended producer responsibility.263 The government replied 
that legal certainty should be guaranteed and therefore that it would have refrained from 
downgrading the status quo.264 Unfortunately, due to an error of correlation with a parallel 
legislative proposal,265 the current Section 9.5.2(3), letter b, of the Environmental Management Act 
allows the recovery of only a part of the costs from the producers of the products from which the 
waste came.266 However, the parliamentary history of Section 10.17 of the Environmental 
Management Act casts doubt on the validity of Section 9.5.2(3), letter b, of the Environmental 
Management Act. The Dutch legislator did not want to downgrade the status quo. The 
transposition of Article 14 of the Waste Directive shows that legal certainty is considered a 
sufficient reason to justify green-plating. Interestingly, the claim of legal certainty made by certain 
exponents of Parliament did not rely on studies or empirical data. It was formulated on an abstract 
level. The decision to maintain the national standards was not supported by a substantiated 
cost/benefit analysis. Only due to a mistake was this standard was partially redressed. 

                                                             
258 Such a measure serve to ensure the functioning of the infrastructures, which are developed by industry itself, Proceedings of the Second 
Chamber of the States General, Kamerstukken II 1992/93, 23 256, no. 3. 

259 Proceedings of the Second Chamber of the States General, Kamerstukken II 1993/94, 23 256, no. 5,  2 and 3. 

260 Proceedings of the Second Chamber of the States General, Kamerstukken II 1992/93, 23 256, no. 3, 7. 

261 Proceedings of the Second Chamber of the States General, Kamerstukken II 2009/10, 32 392, no. 2. 

262 Proceedings of the Second Chamber of the States General, Kamerstukken II 2009/10, 32 392, no. 6,  5-8. 

263 Idem, p. 4. 

264 Proceedings of the Second Chamber of the States General, Kamerstukken II 2009/10, 32 392, no. 7,  10. 

265 Proceedings of the Second Chamber of the States General, Kamerstukken II 2007/08, 31 501, no. 2 adopted with Stb. 2011, 269. 

266 Section V, letter B1, Stb. 2011, 103 and Section I, letter D, Stb. 2011, 269. 
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3.6.2. Stricter standards in Dutch waste management and the development of Dutch waste 
industry 

The effects of the Dutch regulatory framework for waste management, including the cases of 
stricter national standards described above, seem to have beneficial effects. The following figure 
shows that the amount of waste recovered in the Netherlands has been increasing steadily. This 
figures focuses on the trends till 2010 as this is the relevant time frame for the analysis performed 
in this section. 

Figure 1 Waste trends in the Netherlands 1985-2010267 

 

 
 

Both in 2010 and in 2014, the Dutch Ministry responsible for environmental protection underlined 
that environmental protection in the field of waste management does not seem to affect the 
economic growth of the sector.268 If we compare the figures concerning the turnover of Dutch 
waste management industry in 2010/2011 with those concerning 2012/2013, we can see an 
increase from 5.7 milliard Euro per year to 7 milliard Euro per year.269 Actually, the decrees in the 
amount of waste being landfilled, which can be partially linked to the increased amount of waste 
being recovered, could explain why the Netherlands could become a raw-material centre for 
Europe.270 The Dutch Waste Management Association, in close dialogue with the political worlds, 
highlights the potentials of good functioning waste management policy, which, as seen in the 
                                                             
267 Adapted from Figure 2.1 in Landelijk Afvalbeheerplan 2009-2021 - Naar een materiaalketenbeleid, 3 december 2014, 20 

268 VROM, Landelijk Afvalbeheerplan 2009-2021 - Naar een materiaalketenbeleid, 16 februari 2010,  24 and 25 and IenM, Landelijk Afvalbeheerplan 
2009-2021 - Naar een materiaalketenbeleid, 3 december 2014, 19 and 20. 

269 Dutch Waste Management Association, Annual Review 2011, Afvalforum, May 2012, p.17 and Dutch Waste Management Association, Afval 
in Cijfers, May 2015, available at http://www.verenigingafvalbedrijven.nl/publicaties/poster-afval-in-cijfers.html (accessed June 2017). 

270 Dutch Waste Management Association, Annual Review 2010, 1.  
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previous Section, includes green-plating, for the economic growth of the sector in two different 
manners. 
 
First, waste management services can be exported to fulfil the needs of other Member States. For 
example, in September 2011, the Netherlands started disposing of 248,000 tons of waste from 
Naples, for EUR 12 million. The importance of this economic opportunity and its linkage to the 
quality of waste management systems in the Netherlands is well represented by the following 
quotes from a Dutch Waste Management Association publication on waste imports published in 
2011:271 
 

The signposts at the border are going to change for good. With its considerable expertise 
in recycling waste streams, the Netherlands is promoting itself as a materials roundabout. 
Moreover, most Dutch waste-to-energy plants now have recovery (R1) status. Facilities 
that meet the European standards for high thermal efficiency are permitted to import 
combustible waste for treatment. According to statistics provided by NL Agency, more 
waste will be imported this year, especially from Germany and the UK in particular. Over 
the first five months of this year imports amounted to about 20,000 tonnes per month. This 
is 240,000 tonnes on an annual basis, compared with 144,000 tonnes in 2010. In May alone, 
import permits were issued for almost 500,000 tonnes of waste, bringing the total for this 
year to almost a million tonnes. 
 
… 
 
Hester Klein Lankhorst, head of the waste and material chains department at the Ministry 
of Infrastructure and the Environment, is delighted by the waste imports. ‘It is a laudable 
development. It is much better for Dutch companies to incinerate waste with energy 
recovery than for it to end up in a landfill elsewhere in Europe. It is consistent with the 
philosophy of treating waste as a source of materials and energy. I repeatedly remind my 
British colleagues of the possibilities for exporting waste to the Netherlands, most recently 
at a meeting in Brussels.’ Klein Lankhorst says the ministry is very keen to create a ‘materials 
roundabout’ in the Netherlands. 

 
The closing sentence in the second quote links waste imports with the second source for potential 
economic growth. Indeed, with the concept of a ‘materials roundabout’ Dutch politicians and waste 
operators also mean the recovery of valuable raw materials.272 Predicting a growing scarcity of raw 
materials for the production of consumer goods, Dutch politicians and waste management 
operators invest in waste recovery to transform the Netherlands into a raw-material centre for 
Europe.273 This also has implications for the labour market, which is predicted to benefit from such 
developments.274 

                                                             
271 Dutch Waste Management Association, Netherlands imports more waste, Waste Forum, September 2011, 2. 

272 Dutch Waste Management Association, Grondstoffenschaarste scherp op het netvlies, Afvalforum, May 2012, 5 with referneces to both 
governmental and parliamentary sources. See also the estimations in Ton Bastein et al., Kansen voor de circulaire economie in Nederland, 
TNO-rapport, 11 juni 2013, TNO 2013 R10864.  

273 Dutch Waste Management Association, Annual Review 2010, 1.  

274 Bastein (2013). 
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3.6.3. Stricter standards in Dutch waste management and the development of Dutch waste 
industry: a verification of the Porter hypothesis? 

It is for colleagues from the economic sciences to establish whether the manner in which the Dutch 
government regulates waste management represents a confirmation of the validity of the Porter 
hypothesis. From a legal perspective, it is possible to state that stricter standards existed in the 
past and still exist today in the Netherlands in the context of waste management, as shown in 
Section 3.6.1, above. Equally certain is that the turnover of Dutch waste management industry was 
growing during the referred period. The Netherlands was exporting waste management services 
and fostering its position on the internal market for the recovery of valuable raw materials. It can 
be concluded that environmental protection and economic growth were both fostered, as 
predicted by specific studies on this topic,275 and actually they seem to have been mutually 
reinforcing. 
 
Dutch industry and government seems to be aware of the competitive advantages that the 
relatively favourable status of waste management in the Netherlands comports in the context of 
an internal market for circular economy. The attention for circular economy, which at EU level made 
its official entry in 2014/2015,276 started in the Netherlands in 2010/2011,277 and took concrete form 
in Dutch government plan presented in 2016.278 References to the role that Dutch successes in the 
context of domestic waste management could play in the context of an international circular 
economy are visible in documents from the Dutch government and industry concerning circular 
economy.279 Such documents do not speak of stricter national standards in this regard. Yet, as 
demonstrated in Section 3.6.1 above, such stricter standards play a crucial role in the achievement 
of the high level of waste recovery, higher than required under EU law, forming part of the Dutch 
successes in the context of domestic waste management. Unconsciously, the Dutch government 
and industry seems to accept that the stricter national standards are good for the competitiveness 
of the Dutch economy in the field of waste management. 
 
This result was not achieved on the short term. As shown in Section 3.6.1, some stricter national 
standards were implemented many years before their effects seemingly started to benefit Dutch 
economy in the field of waste management. This consideration suggests the need for long-term 
thinking when considering the costs/benefits of national implementing strategies.280 Time is 
indeed an essential component for the success or failure of innovation dynamics and eco-

                                                             
275 Ibid. 

276 European Commission, Towards a circular economy: A zero waste programme for Europe, COM (2014) 398 final. 

277 The Dutch policy on circular economy was influenced by the European Policy on Resource efficiency, in particular the European 
Commission, Roadmap to a Resource Efficient Europe, COM (2011) 571 final, see Proceedings of the Second Chamber of the States General, 
Kamerstukken II 2012/2013, 33 043, nr. 15, 1. 

278 Proceedings of the Second Chamber of the States General, Kamerstukken II  2015/16, 32 852 and 33 043, Nr. 33, and the Annex to the 
document, Ministerie van Infrastructuur en Milieu en het ministerie van Economische Zaken, mede namens het ministerie van Buitenlandse 
Zaken en het ministerie van Binnenlandse Zaken en Koninkrijksrelaties, Nederland circulair in 2050, September 2016. 

279 Eg. Dutch Waste Management Association, Grondstoffenschaarste scherp op het netvlies, Afvalforum, May 2012; Bastein (2013); Proceedings 
of the Second Chamber of the States General, Kamerstukken II 2012/13, 33 043, nr. 15; Proceedings of the Second Chamber of the States 
General, Kamerstukken II  2015/16, 32 852 and 33 043, Nr. 33. 

280 Ekins & Venn (2009), p. 198, based on two Dutch studies: TME, Technische vooruitgang en milieukosten, aanzet tot methodiekontwikkeling, 
The Hague: TME; and RIVM, Techno 2000; Modelling van de doling van eenheidskosten van technologieën in de tijd, Rapportnummer 773008009, 
April. Bilthoven: RIVM.   
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innovation.281 Yet, long-term thinking is something that, as highlighted in the literature,282 
regulatory impact assessments rarely do. 

3.6.4. Main findings about Member States implementation best practices  

This Section only presented one case study about how Member States implementation can actually 
foster environmental protection beyond the EU goals while improving economic growth. Long term 
thinking seems to have been a central element in the success story presented in the previous Sections. 
 
This highlights the important to discuss whether EU law can stimulate an approach to the 
implementation of national law that is based on costs/benefits analyses that take into consideration 
the long-term effects of going beyond EU standards, thus helping reconciling environmental 
protection with economic growth. 
  

                                                             
281 Ekins & Venn (2009), p. 197 with further references. 

282 Ekins & MacLeod (2009),. 233 and 234. See also Oosterhuis et al. (2006). 
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 REFLECTION 
In light of the analysis performed in Section 3, it is possible to answer the key questions posed as goal 
for this study in the manner, as Reported in the following Sections (one for each question). 
 

4.1. Whether the conjunctive reading of core European Environmental 
Directives facilitate rather than constrain the achievement of the 
environmental objectives aimed at by the European legislator for water, 
waste,  air and nature 

When we consider the conjunctive relation between the Habitats Directive, the Air Quality Directive 
and the Water Framework Directive, we can notice that their objective all rely on scientific insights. This 
finding suggests that the goals expressed in these Directive do not as such stand in the way of a 
possible coexistence between the different regimes. 
 
The analysis, however, also showed some differences. These differences can lead to coordination 
issues. Literature has focused specifically on the linkage between the Habitats Directive and the Water 
Framework Directive. This is due to the possible overlap between water management and nature 
conservation, also highlighted by the analysis of the petitions looked at in Section 3.2, above. In Case 
C‑559/19 European Commission v Kingdom of Spain we saw that a bad status of underground waters 
under the Water Framework Directive can lead to a successful infringement procedure based on the 
Habitats Directive. 
 
The relationship between these two Directives is regulated under Article 4(2) of the Water Framework 
Directive, which states: 

Where more than one of the objectives under paragraph 1 relates to a given body of water, the most 
stringent shall apply. 

This provision makes thus reference to the quality standards established under Article 4(1) or surface 
water, groundwater and for protected areas. As regards the latter, Article 4(1)(c) explicitly states: 

Member States shall achieve compliance with any standards and objectives at the latest 15 years after 
the date of entry into force of this Directive, unless otherwise specified in the Community legislation 
under which the individual protected areas have been established. 

This provision implicitly refers to the Habitats Directive. Accordingly in case stricter standards apply 
under the Habitats Directive than under the WFD, it could be argued that the stricter standards of the 
Habitats Directive apply. Considering that a good ecological status is also relevant in the assessment of 
the quality of water bodies under Annex V to the WFD, the application of the stricter standards from 
the Habitats Directive should not stand in the way to the achievement of the objectives of the WFD. 
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However, as explained by Van Rijswick and De Smedt:283   

[…] the ecological environmental objectives under the WFD and those under the Habitats Directive 
are not defined in the same or even a comparable way. In contrast to the Habitats Directive, the WFD 
is not aimed at the protection of specific habitats and species, but does use the presence and the 
conservation status of the habitats and species, or at least some of these, as an indicator for the 
evaluation of the ecological status of the surface water. However, this does not mean that achieving 
the good preservation status required by the Habitats Directive means ipso facto that a comparable 
status of the water quality according to the WFD has been achieved, or vice versa. 

[…] 

The question of what the ‘most stringent requirement’ (Art 4(2) WFD) refers to is quite unclear. The 
WFD aims for the most natural ecological status possible for the water, but many ecologically 
valuable habitat types, such as limestone-rich marshes, may need less natural water, for example, 
because they need limestone-rich water, or water rich in nutrients.11 Conversely, the WFD sometimes 
sets the bar somewhat lower than is necessary for the preservation of European protected habitats or 
species. This demonstrates that the ecological environmental objectives of the WFD cannot always 
be geared to the conservation objectives of the Habitats Directive.12 Consequently, the question arises 
of which objective should take priority: the objectives of the WFD, which are aimed at the good 
ecological status of the surface water, or those of the Habitats Directive, which aims for a good 
conservation status of the European protected habitats and species, and on the grounds of which 
arguments. A possible position regarding this issue could be that, in principle, restoration of the 
ecological water status takes precedence because the entire aquatic ecosystem benefits from this, not 
only the specific habitats of species found in this.13 However, this principle cannot be maintained if 
the good conservation status of habitats or species of importance to the European community is 
jeopardised at the level of the biogeographical region. In that hypothesis, the entire (aquatic) 
ecosystem is at risk and the preference for an ‘ecosystem approach’ over a ‘species approach’ cannot 
automatically apply. In such conflicts, it appears to be necessary to investigate whether an exemption 
of or derogation rule can be applied, since these are present in both Directives. 

As we can see, the coordination between these two central pieces of EU environmental law seems to 
have given rise to legal debate about their actual meeting. Whether in practice this leads to a 
weakening of the quality of protected nature reserves and/or protected water bodies is unclear. 
Considering the linkage between water management and nature conservation highlighted on the 
basis of the analysis of the petitions made available to the author of this study, it seems pivotal to 
perform field research to clarify this matter. 
 
If such follow up studies confirm the existence of coordination problems between these two Directives 
based on the different ways in which the goals are formulated, the regulatory regimes should be 
reconsidered. 

                                                             
283 Van Rijswick, De Smedt (2015) 417-433, 421. 
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4.2. Consider if a further harmonization of European environmental 
legislation can improve  the level of  environmental protection, legal 
certainty and adaptability of environmental protection  
When looked at from the perspective of adaptability and legal certainty, the EU environmental 
Directives analysed in this study all shown room from improvement. Each Directive provided useful 
best practices on how to maximise adaptability and legal certainty. 

The use of science as basis for setting quality standards is common practice in the field of nature, air 
and water, but in the field of air quality law the chosen legislative technique for formulating the quality 
standards maximises legal certainty at costs of its adaptability. Accordingly, over time it has departed 
from the new scientific insights in the field. Air quality law would thus benefit from further 
harmonisation aiming at aligning quality standards with scientific insights. This process is already 
ongoing at EU level.  

Nature conservation law, on its part, could learn from water and air quality law in which the quality 
standards are linked to specific deadlines. The lack of such deadlines are particularly problematic as 
regards the amelioration goals of the Directive, as it makes difficult to assess and review the proposed 
action. EU nature conservation law could thus benefit from further harmonisation in the sense of the 
addition of a series of specific deadlines by which a good status of conservation shall be achieved. 

Nature conservation law seems to have also specifically being influenced by the subsidiarity and 
proportionality principle during the incipit of the Habitats Directive, as discussed in Section 3.5, above. 
The decision to regulate the protection of features of the landscape other than core area’s by means of 
an unclear regulatory regime can affect Nature 2000 zone. New scientific insights about the importance 
of buffer zones for Natura 2000 areas could be taken into account during a re-harmonisation of EU 
nature conservation law. 

All the above Directives would benefit from the introduction of standards about the effectiveness of 
the measures envisaged to achieve the quality standards, on how to cope with transboundary pollution 
and to ensure that the quality standards are respected by all national authorities when adopting plans 
and assessing authorisations potentially affecting the quality standards. These considerations are 
further elaborated in the next sub-Sections. 

4.3. Consider how a further harmonisation of EU environmental law can 
improve the protection nature  in the Member States 
When we look at the status of conservation of nature in Europe, as highlighted in Section 3.1, above, 
above, the impression emerges that the Habitats Directive is not capable of deliver the objectives it 
aims at. 

The study performed in Section 3 highlighted three aspects that could benefit from further 
harmonisation. First is the aspect concerning the expression of a specific deadline for the achievement 
of the goals of the Directive. Differently from the WFD, the Habitats Directive does not indicate by 
which date the amelioration goal shall be achieved. This makes it difficult to adopt corrective measures 
as the urgency of doing so is not supported by a dedicate deadline. 

Secondly, the Habitats Directive protects habitats predominantly by means of measures addressing the 
designated nature reserves. As discussed in Section 3.5 above, this seems to have been the 
consequence of the negotiation rounds surrounding the adoption of the Directive, based on 
proportionality and subsidiarity considerations (albeit implicitly). Features of the landscape of 
importance for the protection of Natura 2000 are regulated by a less stringent, and mostly lacunose, 
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regulatory regime. Further harmonisation could introduce a specific regulatory regime for buffer zone 
in order to strengthen the effectiveness of the already exiting regime about Natura 2000. 

Thirdly, the Habitats Directive, similarly to the other Directives analysed in this study, would benefit 
from a further harmonisation of the manner in which the effectiveness of envisaged measures is 
assessed. This aspect is further discussed in the next Section. 

4.4. Analyze the elements existing in the current EU environmental  
legislation, which can hinder its correct and consistent application by 
Member States without discrepancies 
An important matter mentioned in Sections 3.3 and 4.2 above concerns the lack of binding standards 
on how to assess the effectiveness of envisaged or adopted measures. Neither the Air Quality Directive, 
nor the Water Framework Directive have provisions on this regard. The same finding applies also for 
the Habitats Directive. The Waste Directive started regulating his subject matter, but the way in which 
this has been done in 2020 leaves room for improvement. 

This makes difficult to compare the analyses that Member States do in their plans and programmes 
under the Directives. This also hinders the ability to react to the proposed measures in time to protect 
or ameliorate the status of the environment.   
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 RECOMMENDATIONS 
Based on the reflection presented above, the following recommendations can be made: 

Recommendation 1: Reach an interinstitutional agreement spelling out a series of drafting 
principles for environmental legislation;284 These principle should include at least the following 
ones: 

a. Principle 1: Address adaptability and legal certainty explicitly when drafting 
environmental legislation 

The explicit analysis of newly proposed measures and amendments to existing one in 
light of these two criteria can help in reducing the room for improvements highlighted 
in Section 3 of this Study. 

b. Principle 2: Link quality standards to scientific insights and considerations, while 
reserving other considerations for the provisions operationalising the achievement of 
the quality standards 

This legislative practice is already ongoing as highlighted by the analysis of the Water 
Framework Directive, Waste Directive and Habitats Directive in Section 3. This principle 
aim at maintaining it. 

c. Principle 3: For quality standards, give preference to clauses in legislation allowing for 
an automatic adaptability of the regulatory framework, rather than techniques that 
require further regulatory intervention; 

This principle aims at redressing shortcomings in the goals formulated based on 
scientific insights such as those noticed in the field or air quality. 

d. Principle 4: Link the achievement of quality standards to clear deadlines 

This principle aims at redressing shortcomings in the clarity of environmental 
Directives, such as those noticed in the context of the Habitats Directive. 

e. Principle 5: Link the quality standards to plans and programmes setting out the strategy 
on how the quality standards will be achieved 

The use of plans and programmes to operationalise the implementation of quality 
standards is common to all the Directive analysed in this Study. This principle aims at 
maintaining this practice while highlighting the importance of harmonising the 
content of plans and programmes. 

f. Principle 6: Harmonise the manner in which the effectiveness of the measures indicated 
in the plans and programmes has to be estimated and reviewed 

This principle aims at redressing a specific shortcoming affecting the effectiveness of  
plan and programmes, the lack of a standards for estimating the effectiveness of 
measures envisaged to achieve the goals of environmental Directives. At the moment, 
this is a regulatory shortcoming common to all the Directives analysed in this Study. 

                                                             
284 This recommendation is inspired by the proceedings within the context of the Make it Work initiative, http://minisites.ieep.eu/work-
areas/environmental-governance/better-regulation/make-it-work/ (Accessed January 2022). This initiative is brought forward by a group of 
Member States and aims at streamlining the drafting of EU environmental legislation so as to simplify its implementation. For a reflection on 
the first set of guidelines produced in the context of this initiative, see  L. Squintani (2016). 

http://minisites.ieep.eu/work-areas/environmental-governance/better-regulation/make-it-work/
http://minisites.ieep.eu/work-areas/environmental-governance/better-regulation/make-it-work/
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g. Principle 7: Allow individuals to rely on quality standards to challenge plans, 
programmes and individual decisions allegedly constraining the achievement of the 
quality standards 

While this possibility seems available in the context of all Directives analysed in this 
Study, as highlighted in Section 3.3, this finding was in certain cases only possible 
based on an interpretative exercise. Contrasting interpretations are possible. This 
principle aims therefore an enhancing the clarity of environmental law on this pivotal 
aspect. 

h. Principle 8: When expressing standards in environmental legislation in terms of 
minimum standards, give preference to those legislative techniques that maximise 
legal certainty 

This principle aims at improving the relationship between EU environmental law and 
national implementing measures. The case studies on nature conservation and waste 
management presented in Sections 3.5 and 3.6, respectively, shown how important 
this relationship is. The lack of apparent standards about the choice between different 
legislative techniques about minimum harmonisation, despite the different levels of 
legal certainty that the various technique offer, does not help linking these two 
regulatory levels. 

Recommendation 2: Re-harmonise nature conservation law, air quality law and water 
management law so as to implement the above mentioned principles. 

Recommendation 3: Consider adding a specific regulatory regime for the protection of buffer 
zones, such as ecological corridors, into EU nature conservation law. 

The case study presented in Section 3.5 showed that the content of the Habitats Directive has 
been influenced by considerations that can be reconducted to subsidiarity and proportionality. 
The lack of a specific protection regime about buffer zones, such as ecological corridors can 
directly be linked to these principles. The elapsing of 30 years since the adoption of the Habitats 
Directive and the actual status of conservation of nature, highlights the importance of 
reconsidering the regulatory choice made about buffer zones. 

Recommendation 4: Develop research and analysis on the combined effects of the Water 
Framework Directive and the Habitats Directive. 

This recommendation aims at following up on the findings presented in Section 3.1 above, 
about the potential diverging interpretations between the quality standards applying under 
the Habitats Directive and the Water Framework Directive. Only field research can help 
clarifying whether the potential divergences highlighted in legal literature find confirmation in 
real life. 

  



  Report on the harmonisation of EU environmental law 

PE 705.033 91 

REFERENCES 
AA.VV. (2007)  
EU Environmental Guide, Amcham EU, 2007. 
 
ADDINK (1983)  
G.H. Addink, Het vergunningenstelsel in de Afvalstoffenwet: een voorbeeld van een overcomplexe 
bevoegdheid, in Milieu en Recht 1983, number 4, pp. 97-105. 
 
ADDINK (1991a)  
G.H. Addink, Biedt het wetvoorstel afvalstoffen adequate oplossingen voor de belangrijkste 
knelpunten van het Nederlandse afvalstoffenbeleid?, in Jans & Van Acht (eds.), Afvalstoffenrecht, 
Tjeenk Willink, Zwolle, 1991, pp. 11-26. 
 
ADDINK (1991b)  
G.H. Addink, Afvalstoffenwetgeving, in Brussaard a.o. (eds.), Milieurecht 2de drukt, Tjeenk Willink, 
Zwolle, 1991, pp. 212-259. 
 
ADDINK (1993)  
G.H. Addink, Het normerend karakter van de nieuwe afvalstoffenregelgeving, in Milieu en Recht, 
1993, number 12, pp. 677-687. 
 
ADDINK (1996)  
G.H. Addink, Afvalstoffen, in Brussard e.o., (eds.), Milieurecht 4de druk, Tjeenk Willink, 1996, pp. 159-
189. 
 
ADDINK (2004a)  
G.H. Addink, Afvalstoffenrechtspraak in vogelvlucht, in Milieu en Recht, 2004, number 8, pp. 470-
482. 
 
ADDINK (2004b)  
G.H. Addink, Annotatie HvJ EG C-194/01, in Milieu en Recht, 2004, number 7, nr. 63, pp.437-446.  
 
ADDINK (2006)  
G.H. Addink, Afvalstoffen, in Backes et.al. (eds.), Milieurecht 6de druk, Kluwer, 2006, pp. 181-222. 
 
ADINOLFI (2004)  
A. Adinolfi, Nuove procedure per l’attuazione delle direttive comunitarie nelle,aterie di 
competenza regionale: verso le leggi comunitarie regionali?, [2004] Rivista di Dirito Internazionale, 
pp. 759 ff. 
 
ADRIAANSE ET AL. (2008)  
P.C, Adriaanse, T. Barkhuysen, W. Den Ouden & Y.E. Schuurmans, Effective Implementation of 
European Community Law, A Facilitating role of national general administrative law, [2008] 
Transylvanian Review of Administrative Sciences 22E, pp. 5-33.  
 
ADSHEAD (2006) 
Julie Adshead, ‘Public participation, the Aarhus Convention and the Water Framework Directive’, 
(2006) 17 WL, 18-192 
 
ALKEMA (2005)  
E.A. Alkema, Noot HR 2 november 2004, nr. 00156/04 E, in NJ 2005, 80. 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 92 PE 705.033 

AMBLER, CHITTENDEN & OBODOVSKI (2004)  
T. Ambler, F. Chittenden & M. Obodovski, How much regulation is establishing gold plating? A 
Study of UK Elaboration of EU Directives (London, British Chambers of Commerce, 2004)  
 
ANDERSON & LIEFFERINK (eds.) (1997)  
M.S. Anderson & D. Liefferink, European Environmental Policy: The Pioneers. Manchester, New York: 
Manchester University Press, 1997 
 
ANDREW (2014) 
Alan Andrew, The Clean Air Handbook - A practical guide to EU air quality, ClientEarth, April 2014, 
21 
 
ANKER ET AL (2015) 
HT Anker et al, ‘Coping with EU Environmental Legislation: Transposition Principles and Practices’ 
(2015) 27 Journal of Environmental Law 17 
 
ARENDSEN (2008)  
R. Arendsen, Geen bericht, goed bericht, (dissertation) Vossiuspers UvA – Amsterdam University 
Press, (Amsterdam 2008). 
 
ARENTZ & WOLDENDORP (2005)  
B. Arentz & H.E. Woldendorp,’Soortenbescherming Flora-en faunawet: complexiteit naar climax’, 
[2005] Milieu en Recht, pp. 202-211. 
 
AXELROD & VIG (1998)  
Axelrod, R.S. & Vig, N.J., The European Union as an Environmental Governance System. In Vig & 
Axelrod (eds.) The Global Environment. Institutions, Law and Policy, Washington D.C.: CQ Press, 
1998, pp. 72-97. 
 
BAANER (2011) 
Lasse Baaner, ‘The programme of measures of the Water Framework Directive – More than just a 
formal compliance tool’, (2011) 8 JEEPL, 82-100 
 
BÄCKER (2008)  
R.J.G. Backer, De Wet Luchtkwaliteit: nieuwe ronde, nieuwe kansen?, in Milieu & Recht, 2005, nr. 7, 
pp. 421-427.  
 
BACKES (1993)  
Ch.W. Backes, Het wetsvoorstel voor een Flora- en faunawet: integratie or opeenhoping van 
regelgeving?, in Ch.W. Backes & A.J.C. Koopmans, Flora- en faunawet, Tjeenk Willing, (Zwolle: 1993), 
pp. 3-17. 
 
BACKES (1995)  
Ch.W. Backes Implementatie van Habitatrichtlijn in het Nederlandse (natuurbeschermingd) recht, 
[1995] Milieu en Recht, nr. 11, pp. 216-221. 
 
BACKES (1997)  
Ch.W. Backes, Afvalverwerking – zeker een Europees(rechtelijk) probleem, in Dresden e.o., Afval: 
provinciaal, landelijk of Europees probleem?, Tjeenk Willink, 1997, pp. 44-52. 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 93 

BACKES (1998)  
Ch.W. Backes, Hof van Justitie Europees Gemeeschap, ……, Noot, in AB Rechtspraak Bestuursrecht, 
1998, Nr. 340, pp. -1649-1651.  
 
BACKES (1999)  
Ch.W. Backes, Introduction, in Backes Ch. & Betlem G. (eds.), Integrated Pollution Prevention and 
Control, Kluwer Law International, 1999, pp. 1-7.  
 
BACKES (2000)  
Ch.W. Backes, Handhaving van de Vogel- en Habitatrichtlijnen, in Koopmans en Verscheuren, 
Handhaving van Europees milieurecht, Boom juridische uitgevers (2000), pp. 77-106. 
 
BACKES (2002)  
Ch.W. Backes, Geen grenzen aan het afvalstoffenbegrip?, in Dresden & Uylenburg (eds.), 
Afvalstoffen: Actuele thema’s rond afval en stoffen, Kluwer aan den Rijn, 2002, pp. 7- 24. 
 
BACKES (2005a)  
Ch.W. Backes, Samenhang in het Europees milieurecht? – De relatie tussen de Richtlijn 
milieuaansprakelijkheid, de Vogel- en Habitatrichtlijn en de Kaderrichtlijn Water, [2005] Tijdschrift 
voor Milieuschade en Aansprakelijkheidsrecht, vol. 5, pp. 167-170. 
 
BACKES (2005b)  
Ch.W. Backes, Transformatie van Richtlijn 1999/30/EG in het recht van enkele EG-landen en –regio’s 
en toepassing van de grenswaarden voor NO2 en PM10 in de praktijk, Centrum voor 
Omgevingsrecht en Beleid/ NILOS, Universiteit Utrecht, 2005. 
 
BACKES (2006a)  
Ch.W. Backes, Natuurbeschermingsrecht, Hoofdstuk 15, in ChW. Backes, P.C. Gilhuis & N.S.J. 
Koeman, (eds.) Milieurecht, 6 edition, Kluwer (2006), pp. 482-510. 
 
BACKES (2006b)  
Ch.W. Backes, Het dossier luchtkwaliteit: anders verder!, in Tijdschrift Bouwrecht, 2006, nr. 2, pp. 88 
ff. 
 
BACKES (2006c)  
Ch.W. Backes, Internationale vergelijking implementatie EU-richtlijnen luchtkwaliteit, Centrum 
voor Omgevingsrecht en Beleid/NILOS, Universiteit Utrecht, 2006. 
 
BACKES ET AL. (2002)  
Ch.W. Backes, C.J.Bastmeijer, A.A., R.A.J. van Gestel & J.M. Verschuuren, Codificatie van 
milieurechtelijke beginselen in de Wet milieubeheer, Boom Juridische Uitgevers, 2002. 
 
BACKES & KOOPMANS (1993)  
Ch.W. Backes & A.J.C. Koopmans, Discussie, in Backes & Koopmans, Flora- en faunawet, Tjeenk 
Willing, (Zwolle 1993), pp. 35-47. 
 
BACKES & VAN NIEUWERBURGH (2005) 
Ch.W. Backes & T. van Nieuwerburg, Transformatie van Richtlijn 1999/30/EG in het recht van enkele 
EG-landen en –regio’s en toepassing van de grenswaarden voor NO2 en PM10 in de praktijk / The 
transposition of Directive 1999/30/EG in the national law of several EC countries and regions and 
application of the limit values for NO2 and PM10 in practice, Centrum voor Omgevingsrecht en 
Beleid/NILOS, Universiteit Utrecht, 2005. 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 94 PE 705.033 

BACKES, FRERIKS & ROBBE (2009)  
Ch.W. Backes, A.A. Freriks & J. Robbe, Hoofdlijnen natuurbeschermingsrecht, Sdu Uitgevers, (2009). 
 
BACKES, GILHUIS & KOEMAN (2006)  
Ch.W. Backes, P.C. Gilhuis & N.S.J. Koeman (eds.), Milieurecht, Kluwer, 2006.  
 
BACKES & VAN DEN BROEK (2005)  
Ch.W. Backes & J.H.G. van den Broek, Gebiedsbescherming eindelijk geboden, [2005] Milieu en 
Recht, nr. 8, pp. 474-481. 
 
BACKES, VAN NIEUWERBURG & KOELEMEIJER (2005)  
C.W. Backes, T. Van Nieuwerburg, R.B.A. Koelemeijer, Transformation of the First Daughter Directive 
on air quality in several EU Member States and its application in practice, in European 
Environmental Law Review, 2005, pp. 157-164. 
 
BACKES, PONTEN & NEUMAN (2000)  
Ch.W. Backes, J.A.W.M. Ponten, & F. Neumann, Gemeenten en de Vogel- en Habitatrichtlijn, VMR 
2000-4, 2000. 
 
BACKES, POORTINGA & WOLDENDORP (2010)  
Ch.W. Backes, M.A. Poortinga & H.E. Woldendorp,’Natuurbescherming in de natuurwet: Kop eraf?’, 
in: Natuur(lijk) met recht beschermd: Naar een effectieve en hanteerbare natuurbescherming, 
Vereniging voor milieurecht 2010-2, pp.19-57. 
 
BACKES, VAN NIEUWERBURGH & KOELEMEIJER (2013) 
Chris Backes, Tom van Nieuwerburgh and Robert Koelemeijer, ‘Transformation of the first daughter 
Directive on air quality in several EU Member States and its application in practice’, (2005) 14 EEELR, 
157-64. 
 
BACKES & VAN RIJSWICK (2013) 
Chris Backes and Helena van Rijswick, ‘Effective environmental protection: towards a better 
understanding of environmental quality standards in environmental legislation’, in Lena Gipperth 
and Charlotta Zetterberg, Miljörättsliga perspektiv och tankevändor, Vänbok till Jan Darpö & 
Gabriel Michanek (Iustus Förlag AB 2013) 19-50. 
 
BAKKER & VAN WIJMEN (1988)  
E.H. Bakker & P.C.E. van Wijmen, De natuursbeschermingswet, Vereniging Milieu Recht 1988, nr. 4, 
(Zwolle 1989). 
 
BALDOCK (1987), 
D. Baldock, The Organisation of Nature Conservation in Selected EC Countries, Institute for 
European Environmental Policy, (London 1987). 
 
BARENTS (1999)  
R. Barents, Harmonisatie binnen het Europese materiële recht, [1999] RegelMaat, pp. 66-72. 
 
BARNARD (2007)  
C. Barnard, The Substantive Law of the EU, the Four Freedoms, Second Edition, Oxford University 
Press, 2007 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 95 

BASTMEIJER (2009)  
C.J. Bastmeijer, Natuurbeschermingsrecht in crisistijd: ‘opzij, opzij, opzij … maak plaats, maak plats, 
maak plats … wij hebben ongelofelijke haast’, [2009] Milieu & Recht, afl. 10, pp. 628-633. 
 
BASTMEIJER & DE VRIES (2005)  
C.J. Bastmeijer & J. de Vries, Implementatie van de EG milieuaansprakelijkheidsrichtlijn in 
Nederland, [2005] Tijdschrift voor Milieuschade en Aansprakelijkheidsrecht, vol. 4, pp. 135- 140. 
 
BASTMEIJER & WILLEMS (2010), 
C.J. Bastmeijer & K. Willems, ‘Robuust, verboden en… beschermd’. Past een klimaatbestendig 
natuurbeleid met aandacht voor ‘wilde natuur’-beleving in het juridische Natura 2000-jasje?, in 
Ch.W. Backes, Natuur(lijk) met recht beschermd: Naar een effectieve en hanteerbare 
natuurbescherming, Vereniging voor Milieurecht 2010-2, pp. 85- 116.  
 
BATES (1996)  
T.St.J.N. Bates, United Kingdom Implementation of EU Directives, [1996] Statute Law Review, vol. 
17, no. 1, pp. 27-49. 
 
BAUW (1991)  
R. Bauw, Verslag van de forumdiscussie tijdens de ochtendzitting, in Jans & Van Acht (eds.), 
Afvalstoffenrecht, Tjeenk Willink, Zwolle, 1991, pp. 43-46. 
 
BAUW (2004)  
E. Bauw, Richtlijn 2004/35/EG: vernieuwend, maar ook uitvoerbaar?, [2004] Nederlandse Tijdschrift 
voor Europees Recht, nr. 12, pp. 344-347. 
 
BEIJEN (2007)  
B.A. Beijen, Ploeteren met de Vogel- en Habitatrichtlijn, in Blomberg Van Utrecht via Brussel naar 
Maastricht, Kluwer (Alphen aan den Rijn 2007), pp. 1-13.  
 
BEIJEN (2010)  
B.A. Beijen, De kwaliteit van milieurichltijnen, Boom Juridische Uitgevers, 2010. 
 
BEKKERS ET AL (1995)  
V. Bekkers, J. Bonnes, A. De Moor-van Vugt, P. Schoneveld and W. Voermans, The case of the 
Netherlands, in S.A. Pappas (ed.) National Administrative Procedures for the Preparation and 
Implementation of Community Decisions, European Institute of Public Administration, 1995. 
 
BELLIS (2003)  
R. Bellis, Implementation of EU Legislation: An Independent Study for the Foreign & 
Commonwealth Office (London, Foreign & Commonwealth Office, 2003)  
 
BELOW (2009), 
N. Below, Elni forum 2009, The EU Directive on Industrial Emission and its implementation in 
national key issues and practical experiences 14th May 2009 in Brussels, Belgium, elni review, 
2009/2, pp. 93-94. 
 
BERGKAMP (2002)  
L. Bergkamp, The Proposed Environmental Liability Directive, [2002] European Environmental Law 
Review, pp. 327-341. 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 96 PE 705.033 

BERGKAMP (2005a)  
L. Bergkamp, Implementation of the Environmental Liability Directive in EU Member States, in ERA, 
2005, pp. 389-400. 
 
BERGKAMP (2005b)  
L. Bergkamp, The European Environmental Liability Directive and its Effects on Industry and the 
Economy, in Mellenberg R. & Uylenburg R. (eds.), Aansprakelijkheid voor schade aan de natuur, 
Europa Law Publishing, 2005, pp. 95- 132. 
 
BERGKAMP (2006)  
L. Bergkamp, The Proposed Waste Framework Directive and Liability for Soil and Groundwater 
Contamination, [2006] Tijdschrift voor Milieuschade en Aansprakelijkheidsrecht, vol. 3, pp. 89-93. 
 
BERNARD (1996)  
N. Bernard, The Future of European Economic Law in the Light of the Principle of Subsidiarity, 
[1996] Common Market Law Review, pp. 633-666. 
 
BERR (1995)  
C.J. Berr, Chronique de jurisprudence du Tribunal et de la Cour de justice des Communautés 
européennes. Libre circulation des marchandises, [1995] Journal du droit international, No. 2, pp. 
460-461. 
 
BESSELINK, ET AL. (2002)  
I.F.M. Besselink, H.R.B.M.Kummeling, R. de Lange, P. Mendelts & S. Prechal, De Nederlandse 
Grondwet en de Europese Unie, Europa Law Publishing, (Groningen 2002). 
 
BETLEM (2005)  
G. Betlem, De rol en betekenis van ‘exploitant-aansprakelijkheid’, [2005] Tijdschrift voor 
Milieuschade en Aansprakelijkheidsrecht, vol. 5, pp. 171-176. 
 
BIEZEVELD (1993)  
G.A. Biezeveld, De Wet milieubeheer: een impuls voor handhaving, in Milieu en Recht 1993, 
number 2, pp. 110-117. 
 
BIJKERK (1997)  
Y.G.C.M. Bijkerk, Is afval een provincial problem?, in Dresden e.o., Afval: provinciaal, landelijk of 
Europees probleem?, Tjeenk Willink, 1997, pp. 13-43. 
 
BINSBERGEN (1994)  
A. Binsbergen, Vogelwet 1936 herzien, in Het Vogeljaar, 1994, nr. 4, pp. 164-165. 
 
BINSBERGEN (1996)  
A. Binsbergen, Vogelwet en Vogelrichtlijn, in Het Vogeljaar, nr. 6, pp. 277-278. 
 
BLEEKER (2009)  
A. Bleeker, Does the Polluter Pay?, in European Energy and Environmental Law Review, 2009, pp. 
289-306. 
 
BLÖCH (2004) 
Helmut Blöch, ‘European Water Policy and the Water Framework Directive: an Overview’, (2004) 1 
JEEPL, 170-178 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 97 

BOCKEN (2006)  
H. Bocken, Financial Guarantees in the Environmental Liability Directive: Next Time Better, in 
European Environmental Law Review, 2006, pp. 13-32. 
 
BOEVE & Van den Broek (2012), 
M.N. Boeve & G.M. van den Broek, The Programmatic Approach; a Flexible and Complex Tool to 
AChieve Environmental Quality Standards, in Utrecht Law Review, Volume 8, Issue 3 (November) 
2012, pp. 74-85. 
 
BOEVE, GROOTHUIJSE & VAN ’T LAM (2009)  
M.N. Boeve, F.A.G. Groothuijse & V.M.Y. van t’ Lam, Omgevingsrecht, Europa Law Publishing 
(Groningen 2009). 
 
BOEVE, PEETERS & POORTINGA (2010)  
M.N. Boeve M. Peeters & M. Poortinga, Een nieuwe regeling voor de ambtshalve wijziging van de 
milieuvergunning in her licht van her richtlijnvoorstel industriële emissies, in Milieu & Recht, 2010, 
number 2, pp. 77-84. 
 
BOGOJEVIC (2015) 
S Bogojevic, ‘Judicial Protection of Individual Applicants Revisited: Access to Justice through the 
Prism of Judicial Subsidiarity’ (2015) 33 Yearbook of European Law 1. 
 
BOHNE (2004)  
E. Bohne, Pollution Prevention and Control in Europe Revisited, [2004] European Environmental 
Law Review, pp. 198-217. 
 
BOHNE (2006)  
E. Bohne, The Quest for Environmental Regulatory Integration in the European Union. Integrated 
Pollution Prevention and Control, Environmental Impact Assessment and Major Accident 
Prevention, Kluwer Law International, (Alphen aan den Rijn, 2006). 
 
BOHNE (2008)  
E. Bohne, The implementation of the IPPC Directive from a comparative perspective and lessons 
for its recast (Part I), [2008] Journal for Environmental & Planning Law, vol. 1, pp. 1-33. 
 
BOHNE (2008-bis)  
E. Bohne, The implementation of the IPPC Directive from a comparative perspective and lessons 
for its recast (Part II), in Journal for European Environmental & Planning Law, 2008, pp. 319-338. 
 
BONGAERTS (1993)  
J.C. Bongaerts, The Packaging Ordinance in Germany and its Implementation First Experiences, in 
Wiggers-Rust e.o. (eds.), Waste Prevention in the EEC, Tjeenk Willink Zwolle, 1993, pp. 81-92. 
 
BONNEUIL (2015) 
C Bonneuil, ‘Tell Me Where You Come from, I Will Tell You Who You Are: A Genealogy of Biodiversity 
Offsetting Mechanism in Historical Context’ (2015) 192 Biology Conservation 485. 
 
BOON, BROUWER, SCHILDER (2005)  
Boon, Brouwer, Schilder, Regelgeving in Nederland, Kluwer, 2005. 
 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 98 PE 705.033 

BORGERS (2005)  
H.C. Borgers, Het Besluit luchtkwaliteit; de recente jurisprudentie in vogelvlucht, in Milieu & Recht, 
2005, nr. 6, pp. 342-350. 
 
BORGERS (2007)  
H.C. Borgers, De beste beschikbare technieken voor het bepalen van de beste beschikbare 
technieken, in N. Teesing (red.), Nederlandse milieurichtlijnen en beste beschikbare technieken, 
Verslag van de 95ª ledenvergadering van de Vereniging voor Milieurecht op 28 maart 2007, Boom 
Juridisch Uitgevers, 2007, pp. 27-45. 
 
BÖRZEL (2002)  
T. Börzel, Pace-Setting, Foot-Dragging, and Fence-Sitting: Member State Responses to 
Europeanization, [2002] Journal of Common Market Studies, vol 40/2, pp. 193-214. 
 
BOSMA (2009), 
W.J. Bosma, De wet ‘Wijziging van de Wet milieubeheer (implementatie en derogatie 
luchtkwaliteitseisen) ’, in Tijdschrift Bouwrecht, 2009, nr. 8, pp 641 ff.  
 
BOWMAN, DAVIES & REDGWELL (2010)  
M. Bowman, P. Davies, C. Redgwell, Lyster’s International Wildlife Law, 2nd Edition, Cambridge, 
2010. 
 
BRANS (2001), 
E.H.P. Brans, Liability for Damage to Public Natural Resources, proefschrift edition, 2001. 
 
BRANS (2003)  
E.H.P. Brans, EC Proposal for an environmental liability Directive: standing and assessment of 
damages, [2003] Griffin's view on international and comparative law, vol.4, afl.1, pp. 67-87. 
 
BRANS (2004)  
E.H.P. Brans, Richtlijn 2004/35/EG betreffende milieuaansprakelijkheid met betrekking tot het 
voorkomen en herstellen van milieuschade, in TMA 2004, num. 4, pp. 149-150. 
 
BRANS (2005a)  
E.H.P. Brans, De EU Richtlijn Milieuaansprakelijkheid, in Mellenberg R. & Uylenburg R. (eds.), 
Aansprakelijkheid voor schade aan de natuur, Europa Law Publishing, (Groningen 2005), pp. 33-56. 
 
BRANS (2005b)  
E.H.P. Brans, De EU-Richtlijn Milieuaansoprakelijkheid, in Bouwrecht (BR), 2005/1, pp. 14-28. 
 
BRINKHORST (1992)  
L.J. Brinkhorst, Subsidiariteit en Milieu in de Europees Gemeenschap. Doos van Pandora of 
Panacee, Rijks Universiteit Leiden, 1992. 
 
BROEKMEYER ET AL. (2010)  
M.E.A. Broekmeyer, I.M.A. Heitkönig, A.E.M. Ninaber & M. van Veen, Natuurbescherming in 
Nederland: een ecologische benadering, in: Natuur(lijk) met recht beschermd: Naar een effectieve 
en hanteerbare natuurbescherming, Vereniging voor milieurecht 2010-2, pp. 61-84.  
BRÖRING (1993)  
H.E. Bröring, Richtlijnen, Kluwer (Deventer 2003). 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 99 

BRÖRING (2007)  
H.E. Bröring, Richtlijnen, beleidsregels, BREFs: mooi, mooier, mooist?, in N. Teesing (red.), 
Nederlandse milieurichtlijnen en beste beschikbare technieken, Verslag van de 95ª 
ledenvergadering van de Vereniging voor Milieurecht op 28 maart 2007, Boom Juridisch Uitgevers, 
2007, pp. 11-26.  
 
BROUWER, SCHENAU & VAN DER VEEREN (2005) 
Roy Brouwer, Sjoerd Schenau and Rob van der Veeren, ‘Integrated river basin accounting in the 
Netherlands and the European Water Framework Directive’, (2005) 22 Statistical Journal of the 
United Nations Economic Commission for Europe, 111-131. 
 
BRUS (2003)  
M. Brus, Case C-510/99, Procureur de la République v. Vavier Tridon, Judgement of the Court (Sixth 
Chamber) of 23 October 2001, [2003] Common Market Law Review, Vol. 40, pp. 169-178. 
 
BRUSSARD (1991)  
W. Brussard, Natuurbeschermingsrecht, Hoofdstuk 3in Brussard W., Drupsteen Th.G., Gilhuis P.C. & 
Koeman N.S.J. (rds.), Milieurecht, 2nd edition, Tjeenk Willink, 1991, pp.338-386. 
 
BRUSSARD (1996)  
W. Brussard, Natuurbeschermingsrecht, Hoofdstuk 15 in Brussard W., Drupsteen Th.G., Gilhuis P.C. 
& Koeman N.S.J. (rds.), Milieurecht, 4 edition, Tjeenk Wilink, (Zwolle 1996), pp. 409-442.  
 
BURMEISTER & STAEBE (2009)  
F. Burmeister & E. Staebe, Grenzen des sog. Gold Plating bei der Umsetzung europäischer 
Richtlijnien in nationales Recht, in Europarecht, 2009, pp. 444-457 
 
CALLIESS (1997)  
C. Calliess, Towards a European Environmental Constitutional Law, [1997] European Environmental 
Law Review, pp. 113-120. 
 
CANNIZARO (2005)  
E. Cannizaro, La riforma della Legge La Pergola e la competenza di Stato e Regioni nei processi di 
formazione ed attuazione di norme dell’Unione Europea, [2005] Rivista di Diritto Internazionale, 
pp. 153 ff.  
 
CANNIZARO (2012)  
E. Cannizzaro, the Neo-Monism of the European Legal Order, in E. Cannizzaro, P. Palchieri & R.A. 
Wessel, International Law as Law of the European Union, Martinus Nijhof Publishers, 2012, pp. 35-
58. 
 
CASOLARI (2012)  
F. Casolari, Giving indirect Effect to International Law within the EU Legal Order: The Doctrine of 
Consistent Interpretation, in E. Cannizzaro, P. Palchieri & R.A. Wessel, International Law as Law of 
the European Union, Martinus Nijhof Publishers, 2012, pp. 395-415. 
 
CASTELIJN ET AL. (1998)  
A. Castelijn, P.O. de Jong, J. de Ridder, A.J. Schilstra and C. Lambers, Meer dan de som der delen?: 
Een onderzoek naar de aard van de afwegingen bij de opstelling van milieuvergunningen, ECW-
achtergrondstudie nr. 34, Den Haag 1998. 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 100 PE 705.033 

CEA (2008)  
CEA, The Environental Laibility Directive, Enhancing Sustainable Insurance Solutions, CEA, 2008. 
 
CHALMERS (1995)  
Chalmers D., Community Policy on Waste Management–Managing Environmental Decline Gently, 
in Barav A. & Wyatt D.A., Yearbook of European Law, 1994, vol. 14, Clarendon Press, Oxford, 1995, 
pp. 257-312. 
 
CHAPRON ET AL (2014) 
G Chapron et al, ‘Recovery of Large Carnivores in Europe’s Modern Human-Dominated Landscapes’ 
(2014) 346 Science 1517 
 
CLUTTEN & TAFUR (2012) 
R Clutten and I Tafur, ‘Are Imperative Reasons Imperiling the Habitats Directive? An Assessment of 
Article 6(4) and the IROPI Exception’ in G Jones (ed), The Habitats Directive: A Developer’s Obstacle 
Course? (Hart 2012) 167 
 
CONLAN, ABBOT & MOOSMANN (2012) 
Beth Conlan, John Abbot and Lorenz Moosmann, Best practices for Short term action plans, AEA 
Reference ED56654, Issue 2, January 2012 
 
CONTALDI (2005)  
G. Contaldi, La disciplina della partecipazione Italiana ai processi normative europei alla luce della 
riforma della legge La Pergola, [2005] Il Diritto dell’Unione Europea, pp. 515 ff.  
 
CORONER (2006)  
F. Coroner, Environmental Liability Directive: how well are Member States handling transposition?, 
[2006] Environmental Liability, pp. 226-229. 
 
CROWHURST (2006)  
G. Crowhurst, The Environmental Liability Directive: A UK Perspective, [2006] European 
Environmental Law Review, pp. 266-276. 
 
D’OLIVEIRA (1988)  
U.J. d' Oliveira, Single European Act (SEA) and environmental policy – some questions, in Structure 
and Dimension of European Community Policy – Structure et dimensions des politiques 
communautaires. Schwarze J. & Schermers H.G. (eds.), Nomos Verlagsgesellschaft, 1988, pp. 123-
125.  
 
DAMEN ET AL. (2009)  
L.J.A. Damen et al., Bestuursrecht, Deel 1, Boom Juridische Uitgevers, 2009.  
 
DANIELE (2007)  
L. Daniele, Diritto dell’Unione Europea, Giuffré, seconda edizione, 2007. 
 
DAVIDSON (2006)  
N. Davidson, Davidson Review: Implementation of EU Legislation (London, Better Regulation 
Executive, 2006)  
 
DAVIES (2004)  
P.G.G. Davis, European Union Environmental Law. An Introduction to Key Selected Issues, Ashgate, 
2004. 



  Report on the harmonisation of EU environmental law 

PE 705.033 101 

DASHWOOD (2004)  
A. Dashwood, The Relationship between the Member States and the European Union/European 
Community, in Common Market Law Review 2004, 41, pp. 355-381. 
 
DE BRUYCKER & MORRENS (1993), 
P. De Bruycker & P. Morrens, The concept of waste in EEC, in Wiggers-Rust e.o. (eds.), Waste 
Prevention in the EEC, Tjeenk Willink Zwolle, 1993, pp. 3-14. 
 
DE BÚRCA (1994)  
G. de Búrca, The Principle of Proportionality and its Application in EC Law, in Yearbook of European 
Law, Oxford 1994, pp. 105-150. 
 
DE BÚRCA (1998)  
G. de Búrca, The Principle of Subsidiarity and the Court of Justice as an Institutional Actor, [1998] 
Journal of Common Market Studies, 1998, pp. 217-235. 
 
DE BÚRCA (2000)  
G. de Búrca, Proportionality and Subsidiarity as General Principles of Law, in U. Bernitz & J. Nergelius 
(eds.), in General Principles of European Community Law, Kluwer Law International, 2000, pp. 95-
112. 
 
DE CECCO (2006)  
De Cecco F., Room to Move? Minimum harmonisation and Fundamental Rights, in Common Market 
Law Review, 2006, vol 43, pp. 9-30. 
 
DE GIER & ROBBE (2007)  
T. de Gier, & J. Robbe, Integratie of Segregatie?, in A. Blomberg & T. de Gier, Van Utrecht via Brussel 
naar Maastricht, Kluwer, 2007, pp. 101-119.  
 
DE GROOT & PRINCEN (2004)  
T.C. de Groot & S.B.M. Princen, Weg van Europa? Het Nederlandse openbaar bestuur in de Europese 
Unie, in Bestuurskunde, 2004, nr. 6, pp. 250 ff. 
 
DE HOOP (2004)  
M. de Hoop, Luchtkwaliteit en wegaanpassingen in het kader van de Spoedwet wegverbreiding, in 
Ramnewash-Oemrawsigh S.T. (ed.), Regeling inzake luchtkwaliteit; Nederland op slot?, Vereniging 
voor Milieurecht, BJu, 2006, nr. 1, pp. 61-66. 
 
DE LEEUW & RUYSSENAARS (2011)  
F. de leeuw & P. Ruyssenaars, Evaluation of current limit and target values as set in the EU Air 
Quality Directive, ETC/ACM Technical Paper 2011/3, available at: http://acm.eionet.europa.eu/ (last 
accessed April 2012)  
 
DE ROOIJ (2004)  
R.A.A. de Rooij, ‘Den Haag’ onder druk? Over de relatie tussen de EU, gemeenten en provincies, in 
Bestuurskunde, 2004, nr. 6, pp. 279 ff.  
 
DE SADELEER (2003)  
N. De Sadeleer, Procedures for Derogations from the Principle of Approximation of Laws under 
Article 95 EC, in Common Market Law Review, 2003 (40), pp. 889 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 102 PE 705.033 

DE SADELEER (2005)  
N. De Sadeleer, Habitat conservation in EC law- from nature sanctuaries to ecological networks, 
Yearbook of European Environmental law, Oxford, 2005, p. 215-252. 
 
DE SADELEER (2016) 
N de Sadeleer, ‘Assessment and Authorization of Plans and Projects Having a Significant Impact on 
Natura 2000 Sites’ in Vanheusden and Squintani (2016) 281-318 
 
DE SAVORNIN LOHMAN (2007)  
A.F. De Savornin Lohman, De afweging tussen economie en natuurbescherming in jurisprudentie 
en beleid’, M&R 2007, p. 2-6. 
 
DE SMEDT (2008)  
K. De Smedt, Environmental Liability in a Federal System: A Law and Economics Analysis, in 
European Energy and Environmental Law Review, 2008, pp. 106-117. 
 
DE SMEDT (2009)  
K. De Smedt, Is Harmonisation Always Effective? The Implementation of the Environmental Liability 
Directive, in European Energy and Environmental Law Review, 2009, pp. 2-18. 
 
DE VILLEMEUVE (1993)  
C.H.V. de Villeneuve, Legal aspects of Prevention by Technologies, Products and Management, in 
Wiggers-Rust e.o. (eds.), Waste Prevention in the EEC, Tjeenk Willink Zwolle, 1993, pp. 21-38. 
 
DE VRIES (2005)  
J.S. de Vries, De totstandkoming van de Richtlijn Milieuaansprakelijkheid, in Mellenberg R. & 
Uylenburg R. (eds.), Aansprakelijkheid voor schade aan de natuur, Europa Law Publishing, 2005, 
pp. 23-30. 
 
DE WITTE (2012)  
B. De Witte, Using International Law for the European Union’s domestic Affaires, in E. Cannizzaro, 
P. Palchieri & R.A. Wessel, International Law as Law of the European Union, Martinus Nijhof 
Publishers, 2012, pp. 133-156. 
 
DENYS (1999)  
C. Denys, Case C-203/96: Chemische Afvalstoffen Dusseldorp v. Minister van Vlkshuisvestiging, 
Ruimtelijk Ordening en Milieubeheer, 25 June 1998 (not yet published), Case Report, in European 
Environmental Law Review, 1999, pp. 21-30. 
 
DESCAMPS (2005)  
H. Descamps, Liability for Environmental Damage in Belgium (Flemish Region) in 2005, ERA 2005, 
pp. 401-414. 
 
DIEPERINK & OTHERS (2012) 
Carel Dieperink and others, ‘Ecological ambitions and complications in the regional 
implementation of the Water Framework Directive in the Netherlands’, (2012) 14 Water Policy, 160-
173 
 
DIJKSEN (1994)  
A.J. Dijkens, Natuurbescherming op Texel, in Het Vogeljaar, 1994, nr. 1, pp. 15-16. 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 103 

DIJKMANS, DE JONGE & POST (2011)  
B.J. Dijkman, M. de Jonge & A. Post, Koppen in de E&G Wet – Eindrapport, Verslag van het 
onderzoek naar de nationale kop in de Elektriciteits- en Gaswetgeving ten opzichte van Europese 
richtlijnen en de afwijkingen in de Electriciteitswet 1998 en inde Gaswet ten opzichte van nationale 
generieke wetten. 
 
DIMITRAKOPOULOS (2001)  
D.G. Dimitrakopoulos, The Transpsostion of EU Law: ‘Post-Decisional Politics’ and Institutional 
Autonomy, in European Law Journal, 2001, 7/4, pp. 442-458. 
 
DIMITRAKOPOULOS (2001)  
D.G. Dimitrakopoulos, Unintended Consequences: Institutional Autonomy and Executive 
Discretion in the European Union, Jnl Publ. Pol, 2001, 21/2, pp. 107-131. 
 
DONALD ET AL (2007) 
PF Donald et al, ‘International Conservation Policy Delivers Benefits for Birds in Europe’ (2007) 317  
Science 810 
 
DONELAND (1997)  
E. Doneland, The Role of the Office of the Parliamentary Draftsman in the Implementation of 
European Union Directives in Ireland, in Statute Law Review, 1997, vol. 18, no. 1, pp. 1-20. 
 
DOPPELHAMMER (2000)  
M. Doppelhammer, More Difficult than Finding The Way Round Chinatown? The IPPC Directive and 
its Implementation, in European Environmental Law Review, 2000, pp. 199-206. 
 
DOUGAN (2000)  
M. Dougan, Minimum Harmonisation and the Internal Market, in Common Market Law Review, 
2000, pp. 853-885.  
 
DRESDEN (1997)  
M.J. Dresden, Afval: een nationaal probleem?, in Dresden e.o., Afval: provinciaal, landelijk of 
Europees probleem?, Tjeenk Willink, 1997, pp. 2-12. 
 
DRESDEN (2005)  
M.J. Dresden, Afvalstoffen in een nieuwe jas, in Milieu en Recht, 2005, pp. 2-8. 
 
DREWRY (1995), 
G. Drewey, The Case of the United Kingdom, in Pappas S.A. (ed.) National Administrative 
Procedures for the Preparation and Implementation of Community Decisions, European Institute 
of Public Administration, 1995. 
 
DRUPSTEEN (1999)  
Th. G. Drupsteen, Integrated Pollution Prevention and Control: the Dutch Experience, in Backes Ch. 
& Betlem G. (eds.), Integrated Pollution Prevention and Control, Kluwer Law International, 1999, 
pp. 81-90. 
 
DURVILLE (2003)  
A.J. Duville, De hete soep van de FFW, in M&R 2003/6, pp. 176-178. 
 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 104 PE 705.033 

EISBOUTS, JANS, & VOGELAAR (2006)  
W.T. Eisbouts, J.H. Jans & F.O.W. Vogelaar, Europees Recht; Algemeen Deel, Europa Law Publishing, 
2006.  
 
EISBOUTS ET AL. (2010)  
W.T. Eisbouts, J.H. Jans, L.A.J. Senden & A. Prechal (eds.), Europees Recht; Algemeen Deel, Europa 
Law Publishing, (Groningen 2010). 
 
EMILIOU (1996)  
N. Emiliou, The Principle of Proportionality in European Law, Kluwer Law International, 1996.  
EMMOTT (1999)  
N. Emmott, An Overview of the IPPC Directive and its Development, in Backes Ch. & Betlem G. (eds.), 
Integrated Pollution Prevention and Control, Kluwer Law International, 1999, pp. 23-41. 
 
EMMOTT & HAIGH (1996)  
N. Emmott & N. Haigh, Integrated Pollution Prevention and Control: UK and EC Approaches and 
Possible Next Steps, in Journal of Environmental Law, Vol. 8, number 2, pp. 301-311. 
 
ENDRES (2011)  
A. Endres, Environmental Economics, Theory and Policy, Revisited and extended English edition, 
Cambridge University Press, 2011. 
 
EPINEY (2005)  
A. Epiney, Omweltrecht in der Europäischen Union, 2nd edn (Köln, Berlin, München, 2005). 
 
EPINEY (2006)  
A. Epiney, European Principles, in Reflections on 30 Years of EU Environmental Law, Macroy (ed.), 
Europa Law Publishing, 2006, pp. 19-39. 
 
ERASMUS (1993), 
H. Erasmus, Priority waste streams, in Wiggers-Rust e.o. (eds.), Waste Prevention in the EEC, Tjeenk 
Willink Zwolle, 1993, pp. 77-80. 
 
ERMACORA (1998)  
F. Ermacora, Community Legislation and Jurisorudence in the Area of Waste Management: Recent 
Developments, in RECIEL, 1998, Vol. 3, No. 3, pp. 274282. 
 
EZROJ (2009)  
Ezroj A., Extended Producer Responsibility Programmes in the European Union: in Search of the 
Optimal Legal Basis, in Colorado Journal of International Environmental Law and Policy, 2009, 
pp.199-223. 
 
FABBRINI & DONÁ (2003)  
S. Fabbrini & A. Doná, Europeanisation as Strengthening of Domestic Executive Power? The Italian 
Experience and the case of the “Legge Comunitaria”, in European Integration, pp. 31 ff. 
 
FARMER, TEN BRINK & KETTUNEN (2006), 
A. Farmer, P. Ten Brink & M. Kettunen, Taking Advantage of Flexibility in Implementing EU 
Environmental Law, in JEEPL 2006/5, pp. 395-405. 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 105 

FAURE (1998)  
M.G. Faure, Harmonisation of Environmental Law and Market Integration: Harmonising for the 
Wrong Reasons?, in European Environmental Law Review, 1998, pp. 169-175. 
 
FAURE (2000)  
M.G. Faure, ‘Defining Harmonization, Codification and Integration’, EELR 2000, p. 174-182. 
 
FAURE (2005)  
M.G. Faure, De Europese Richtlijn Milieuaansprakelijkheid: Kritische inleidende bedenkingen, in 
Mellenberg R. & Uylenburg R. (eds.), Aansprakelijkheid voor schade aan de natuur, Europa Law 
Publishing, 2005, pp. 3-20. 
 
FAURE & LEFEVERE (1996)  
M.G. Faure & J.G.J. Lefevere, The Draft Directive on Integrated Pollution Prevention and Control: An 
Economic Perspective, in European Environmental Law Review, 1996, pp. 112-122. 
 
FIETEN & DRAHMANN (2010)  
R.M. Fieten & A. Drahmann, ‘Nieuw beoordelingskader voor Ffw-ontheffingen: probleem 
opgelost?’, BR 2010, p. 181 e.v. 
 
FLEURKE (2008)  
F.M. Fleurke, What Use for Article 95(5) EC? An Analysis of Land Oberösterreich and Republic of 
Austria v Commission, in Journal of Environmental Law, 2008 (20/2), pp. 267-278. 
 
FLEURKE & TROUWBORST (2011)  
F.M. Fleurke & A. Trouwborst, Kolencentrales, robuuste verbindingen en EU-milieurichtlijnen: 
balanceren tussen nationale en Europese doelstellingen, NtEr 2011 (12), p. 95-103 
 
FLORIJN (2009)  
L.T. Florijn, De Europees richtlijn luchtkwaliteit en de veehouderij: een mission impossible, in Milieu 
& Recht, 2005, nr. 5, pp. 278-284. 
 
FOGLEMAN (2006), 
V. Fogleman, Enforcing the Environemtnal Laibility Directive: Duties, Powers and Self-Executing 
Provisions, in Env. Liability 2006, pp. 127-146. 
 
FOIS (2008)  
P. Fois, Il Diritto Ambientale nell’Ordinamento dell’Unione Europea, in Cordini G, Fois P. and 
Marchisio S, Diritto Ambientale, Profili Internazionali, Europei e Comparati, Giappichelli, 2008, sixth 
edition, pp. 51-97.  
 
FOLKE & OTHERS (2005) 
Carl Folke and others, ‘Adaptive governance of social-ecological systems’, (2005) 30 Annu. Rev. 
Environ. Resour., 441-473 
FRANSEN (2008), 
D.S.P. Fransen, Wet luchtkwaliteiteisen, in Tijdschrift Bouwrecht, 2008, nr. 2, pp. 96 ff. 
 
FRERIKS (2005),  
A.A. Freriks, (Herziene) Natuurbeschermingswet 1998 in werking; implementatie van de Vogel- en 
Habitatrichtlijnen nader voltooiing, in Tijdschrift voor Milieuschade en Aansprakelijkheidsrecht, 
2005, nr. 6, pp. 207-213.  
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 106 PE 705.033 

FRINS (2016) 
RHW Frins, ‘Mitigatie, Compensatie en Soldering in het Omgevingsrecht’, Stichting Instituut voor 
Bouwrecht 2016 
 
FRINS & SCHOUKENS (2014) 
R Frins and H Schoukens, ‘Balancing Wind Energy and Nature Protection: From Policy Conflicts 
Towards Genuine Sustainable Development’ in L Squintani et al (eds), Sustainable Energy United 
in Diversity: Challenges and Approaches in Energy Transition in the European Union (European 
Environmental Law Forum 2014) 85 
 
GARCIA-URETA (2005), 
A. Garcia-Ureta, Nature Conservation in The Yearbook of European Environmental Law, Oxford, 
2005, pp. 371-394.  
 
GASPARINETTI (2009), 
M. Gasparinetti, Air Quality: A Breathtaking Directive?, in The protection of ambient air in 
international and European law, Post H. (ed.), Eleven, 2009, pp. 123-134. 
 
GERADIN (1994)  
D. Geradin, Trade and Environmental Protection, in Yearbook of European Law, Oxford, 1994, pp. 
151-199. 
 
GILHUIS (1993)  
P.C. Gilhuis, Tussen verandering en continuïteit: het hoofdstuk over vergunningen en algemene 
regels, in Milieu en Recht, 1993, number 2, pp. 86-96. 
 
GILHUIS (2006)  
P.C. Gilhuis, Algemene aspecten, in Ch.W. Backes, P.C. Gilhuis & N.S.J. Koeman (eds.), Milieurecht, 
Kluwer, 2006, pp. 1-42. 
 
GILHUIS & VERSCHUUREN (2007), 
Gilhuis P.C. & Verschuuren J.M., Is er nog verschil en moet er nog verschil zijn?, in Gilhuis & 
Verschuuren (red.), Is er nog verschil tussen Europa en Nederlands milieurecht> Boom Juridische 
uitgevers, 2003, pp. 125-133. 
 
GORISSEN (2008)  
N.H.A Gorissen, Gewekt vertrouwen in Europees perspectief, diss. UM 2008, Sdu, 2008. 
 
GORMLEY (2009-2010)  
L.W. Gormley, Free Movements of Goods and their use-What is the use of it?, Fordham International 
Law Journal, vol. 33, pp. 1589-1628 
 
GREEN & OTHERS (2013) 
Olivia Green and others, ‘EU Water Governance: Striking the Right Balance between Regulatory 
Flexibility and Enforcement?’ (2013) 18 Ecol. Soc., 10. 
 
GRIMEAUD (2001) 
D. Grimeaud, Reforming EU Water Law: Towards Sustainability?, in European Environmental Law 
Review, 2001, pp. 41-51. 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 107 

GRIMEAUD (2004) 
David Grimeaud, ‘The EC Water Framework Directive – An instrument for integrating water policy’, 
(2004) 13 Reciel, 27-39 
 
 
GROEN (1988)  
R.H. Groen, De provicie in het nieuwe stelsel van de afvalstoffenwetgeving, in Milieu en Recht, 
1988, number 6, pp. 245-250. 
 
GROOTHUIJSE (2007)  
F. Groothuijse, De nakoming van de gebiedsbeschermende verplichtingen uit de Vogel- en 
Habitatrchtlijn: een spoedonderzoek, in Van Utrecht via Brussel naar Maastricht, Kluwer, 2007, pp. 
121-139. 
 
GROOTHUIJSE & UYLENBURG (2014) 
Frank Groothuijse and Rosa Uylenburg, ‘Everything according to plan? Achieving environmental 
quality standards by a programmatic approach’, in Marjan Peeters and Rosa Uylemburg (eds), EU 
Environmental Legislation, Legal Practice on Regulatory Strategies, (EE 2014) 116-145, 117-119 
 
GROUSSOT (2006)  
X. Groussot, General Prinicples of Community Law, Europa Law Publishing, 2006. 
 
GUIZZI (1990)  
V. Guizzi, La Legge La Pergola N. 86/89: Una impostazione nuova del circuito decisionale e 
operative Italia-Comunitá, in Rivista di Diritto Europeo, 1990, pp. 3 ff. 
 
HAIGH (1984)  
N. Haigh, EEC Environmental Policy & Britain. An Essay and a handbook, Environmental Data 
Services (London 1984). 
 
HAMPTON (2005)  
P. Hampton, Reducing Administrative Burdens: Effective Inspection and Enforcement, March 2005 
 
HARDENBERG & VAN DE PEPPEL (1997)  
E. Hardenberg & R.A. van de Peppel, Coördinatie van verguningen in het milieurecht, in Milieu en 
Recht, 1997, number 2, pp. 39-43.  
 
HENSELMANS (1988), 
J.V. Henselmans, Afval 2000, in Milieu en Recht 1988, number 6, pp. 215-222. 
 
HAYTHORNTHWAITE (2007)  
R. Haythornthwaite, Better Regulation in Europe, in Weatherill (2007), Better Regulation, SOIECL, 
2007, pp. 19-26 
 
HAYWARD (2000)  
T. Hayward, Constitutional Environmental Rights: a Case for Political Analysis, in Political Studies, 
2000, vol. 48, pp. 558-572. 
 
HEYES (2009)  
A. Heyes, Is environmental regulation bad for competition? A survey, in Journal of Regulatory 
Economics, 2009, 26, pp. 1-28 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 108 PE 705.033 

HILLEGERS, LAM & NIJMEIJER (2006)  
S. Hilleger, T.E.P.A. Lam, A.G.A. Nijmeijer, Het wetvoorstel luchtkwaliteit nader beschouwt, in Milieu 
& Recht, 2006, nr. 10, pp. 597-605. 
 
HOFHUIS (2006)  
Y. Hofhuis, Minimumharmonisatie in het Europees recht, s.n., Proefschrift Universiteit van 
Amsterdam, 2006.  
 
HOITINK (1998)  
J.E. Hoitink, Bestaande rechten in het milieurecht, Tjeek Willink, 1998.  
 
HOLWERDA (2001)  
J.M. Holwerda, Deploying carbon capture and storage “safely”: The scope for Member States of the 
EU to adopt more stringent CO2 stream-purity criteria under EU law, [2011] Climate Law, nr. 2, pp. 
37-61. 
 
HORDIJK (1993)  
M.G. Hordijk, Een nieuwe wet voor het milieubeheer, Milieu en Recht, 1993, number 2, pp. 66-74. 
 
HOWARTH (2009) 
William Howarth, ‘Aspirations and Realities under the Water Framework Directive: 
Proceduralisation, Participation and Practicalities’, (2009) 21 JEL, 391-417 
 
JACOBS (1988)  
F.G. Jacobs, The protection of the environment under the Single European Act, in Structure and 
Dimension of European Community Policy – Structure et dimensions des politiques 
communautaires. Schwarze J. & Schermers H.G. (eds.), Nomos Verlagsgesellschaft, 1988, pp. 117-
122.  
 
JACQUÉ (1986)  
P. Jacqué, The “Single European Act” and Environmental Policy, in Environmental Policy and Law, 
1986, pp. 122-124.  
 
JANS (1989)  
J.H. Jans, Europeesrerchtelijke grenzen aan nationaal milieubeleid, in Sociaal-Economische 
Wetgeving, 1989, pp. 217-240. 
 
JANS (1991)  
J.H. Jans, Europees Milieurecht in Nederland, Wolters-Noordhoff, 1991. 
 
JANS (1992a)  
J.H. Jans, Evenredigheid: ja, maar waartussen?, in Sociaal-Economische Wetgeving, 1992, pp. 751-
770. 
 
JANS (1992b)  
J.H. Jans, Wat staat er nu in 100A lid 4 EEG-Verdrag?, in NJB, 1992, No. 19, p. 616.  
 
JANS (1993)  
J.H. Jans, Zelfvoorziening: beginsel van milieubescherming?, in Milieu en Recht, 1993, number 12, 
pp. 708-713. 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 109 

JANS (1996a)  
J.H. Jans, The Development of EC Environmental Law, in Winter (ed.), European Environmental Law. 
A Comparative Perspective, Dartmouth, 1996, pp. 271-276.  
 
JANS (1996b)  
J.H. Jans, Objectives and Principles of EC Environmental Law, in Winter (ed.), European 
Environmental Law. A Comparative Perspective, Dartmouth, 1996, pp. 276-296.  
 
JANS (1996c)  
J.H. Jans, The Competences for EC Environmental Law, in Winter (ed.), European Environmental 
Law. A Comparative Prespective, Dartmouth, 1996, pp. 317-340.  
 
JANS (1998)  
J.H. Jans, Hof van Justitie EG, 25 juni 1998; C-203/96, Noot, in Milieu & Recht, 1998, No. 11, pp. 292-
293.  
 
JANS (1999a)  
J.H. Jans, The Status of the Self-sufficiency and Proximity Principles with regard to the Disposal and 
Recovery of Waste in the European Community, in Journal of Environmental Law, 1999, Vol. 11, No. 
1, pp. 121-156. 
 
JANS (1999b)  
J.H. Jans, The Relationship between the IPPC Directive and Other EC Environmental Law, in Backes 
Ch. & Betlem G. (eds.), Integrated Pollution Prevention and Control, Kluwer Law International, 1999, 
pp. 43-50. 
 
JANS (2000a)  
J.H. Jans, Annotatie bij ECJ C-318/98 Fornasar, in Milieu & Recht, 2000, sec. jurisprudentie, pp. 208-
211.  
 
JANS (2000b)  
J.H. Jans, Evenredigheid Revisited, in Sociaal-Economische Wetgeving, 2000, pp. 270-282. 
 
JANS (2000c)  
J.H. Jans, Boekbespreking R.H. van Ooik, De keuze der rechtsgrondslag voor besluiten van Europese 
Unie, in Sociaal-Economische Wetgeving, 2000, p. 471. 
 
JANS (2000d)  
J.H. Jans, European Environmental Law, Europa Law Publishing (Groingen 2000)  
 
JANS (2005)  
J.H. Jans, Noot aan Deponiezweckverband Eiterköpfe, in Milieu & Recht, 2005, pp. 440-443. 
 
JANS (2007)  
J.H. Jans, Minimum Harmonisation and the Role of the Principle of Proportionality, in Umweltrecht 
und Umweltwissenschaft : Festschrift für Eckard Rehbinder 2007, pp. 705-717.  
 
JANS (2008a)  
J.H. Jans, HvJ EG 19 juni 2008, nr. C-219/07, Noot, In Milieu & Recht, 2008, Vol. 35, No. 7, pp. 446-
447.  
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 110 PE 705.033 

JANS (2008b)  
J.H. Jans, Richtlijn 96/62/EG inzake de beordeling en het beheer van de luchtkwaliteit art. 7 lid 3, 
HvJ EG 25 julie 2008 C-237/07, in Milieu & Recht, 2008, nr. 8, pp. 511-515. 
 
JANS (2010)  
J.H. Jans, Stop the Integration Principle, in Fordham International Law Journal, 2010, vol. 33, 
number 5 
 
JANS (2011)  
J.H. Jans, Who is the referee? Access to Justice in a Globalised Legal Order, in Review of European 
Administrative Law, 2011/1, vol. 4, pp. 85-97. 
JANS ET AL.(2007 
)  
J.H. Jans, R. De Lange, S. Prechal and R.J.G.M. Widdershoven, Europeanization of Public Law, Europa 
Law Publishing, 2007. 
 
JANS, SEVENSTER & JANSSEN (2007)  
J.H. Jans, H.G. Sevenster & J.M.P. Janssen, Environmental Spill-Overs Into General Community Law, 
in Fordham International Law Journal, 2007 (31/5), pp. 1360-1386. 
 
JANS, SQUINTANI ET AL. (2009)  
J.H. Jans, L. Squintani with A. Aragao, R. Macrory and B.W. Winter, ‘Gold Plating’ of European 
Environmental Measures, in Journal for European Environmental and Planning Law, 2009, vol. 6.4, 
pp. 417-435. 
 
JANS & VEDDER (2008)  
J.H. Jans and H.H.B. Vedder, European Environmental Law, Europa Law Publishing, 2008.  
 
JANS & VEDDER. (2012)  
J.H. Jans and H.H.B. Vedder, European Environmental Law, Europa Law Publishing, (Groningen 
2012)  
 
JEFREYS (1991)  
R. Jefreys, The role of legislative draftsman in the UK in making and implementing EC law, in 
RegelMaat, 1991, pp. 39 ff.  
 
JENDROSKA (2006)  
J. Jendroska, Public Information and Participation in EC Environmental Law, in Reflections on 30 
Years of EU Environmental Law, Macroy (ed.), Europa Law Publishing, 2006, pp. 61-84. 
 
JENKINS (1998)  
R. Jenkins, Environmental Regulation and International Competitiveness: A Review of Literature 
and Some European Evidence, The United National University, INTECH, Discussion Paper 
Series,#9801, 1998. 
JONGMA (2002)  
M.P. Jongma, De mileuvergunning (diss.) Kluwer, 2002. 
 
JONGMA (2003)  
M.P. Jongma, De IPPC-richtlijn als inspiratiebron, in: P.C. Gilhuis & J.M. Verschuuren, Is er nog 
verschil tussen Europees en Nederlands milieurecht?, Den Haag: BJu 2003, p. 57-77. 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 111 

JONGMAN & KAMPHORST (2002)  
R. H. Jongman, D. Kamphorst, Council of Europe. Committee for the Activities of the Council of 
Europe in the Field of Biological and Landscape Diversity, Council of Europe Publishing (Strasburg 
2002)  
 
JORDAN (2001)  
A. Jordan, National Environmental Ministries: Managers or Ciphers of European Union 
Environmental Policy?, in Public Administration, 2001, Vol 79, No. 3, pp. 643-663. 
 
JOSEFSSON & LASSE BAANER (2011) 
Henrik Josefsson and Lasse Baaner, ‘The Water Framework Directive—A Directive for the Twenty-
First Century?’, (2011) 23 JEL, 463-486 
 
KAT (2005)  
W. Kat, Effects on the Integrated Pollution Prevention and Control Directive on environmental 
protection, in Revue de Métallurgie, 2005, number 6, pp. 55-58. 
 
KEADING (2007)  
M. Keading, Administrative Convergence Actually, in European Integration, 2007, pp. 425 ff. 
 
KEESSEN & OTHERS (2010) 
Andrea Keessen and others, ‘European River Basin Districts: Are They Swimming in the Same 
Implementation Pool?’, (2010) 22 JEL, 197-222 
 
KIIVER (2008)  
P. Kiiver, The Treaty of Lisbonm the National Parliaments and the Principle of Subsidiarity, in MJ 
2008, pp.77-83. 
 
KISTENKAS (2013) 
F Kistenkas, ‘Rethinking European Nature Conservation Legislation: Towards Sustainable 
Development’ (2013) 10 Journal for European Environmental and Planning Law 72 
 
KLABBERS (2012)  
J. Klabbers, International Law in Community Law: the Law and Politics of Direct Effect, in Yearbook 
of European Law, 2002. 
 
KLATTE (1983)  
E.R. Klatte, Tien jaar Europees milieubeleid (1973-1983), een balans, in Milieu & Recht 1983, vol 10, 
pp. 298-312. 
KNEGTERING (2009)  
E. Knegtering, The Featheries and the Furies, Species Characteristics and Tendencies in Public 
Species Conservation, proefschrift edition, 2009.  
 
KNIFF (2010)  
C.L. Kniff, Beste beschikbare technieken, in Milieu & Recht, 2010, number 2, pp. 150-158. 
KOELEMEIJER ET AL. (2005)  
R.B.A. Koelemeijer, Ch.W. Backes, W.F. Blom, A.A. Bouwman & P. Hammingh, Consequenties van de 
EU-luchtkwaliteitrichtlijnen voor ruimtelijk onwikkelingsplannen in verschillende EU-landen, 
Report 500052001/2005, Centrum voor Omgevingsrecht en Beleid/NILOS, Universiteit Utrecht, 
2005.  
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 112 PE 705.033 

KOEMAN (1991)  
N.S.J. Koeman, Publiek-private samenwerking en afvalstoffen, in Jans & Van Acht (eds.), 
Afvalstoffenrecht, Tjeenk Willink, Zwolle, 1991, pp. 47-55. 
 
KOEMAN (2005), 
N.S.J. Koeman, Het Besluit Luchtkwaliteit: hoe nu verder?, in Tijdschrift Bouwrecht, 2005, nr. 6, pp. 
504 ff. 
 
KOEMAN & TEN VEEN (2006)  
N. Koeman & A. Ten Veen, Chapter 35, Netherlands, in AA.VV. 273-279.The International 
Comparative Legal Guide to: Environemntal Law 2006, Global Legal Group, 2006, pp.  
 
KOLE (1996)  
R.A. Kole, Naar een aanvaarbare Flora- en Faunawet?, in Het Vogeljaar, 1996, nr. 4, pp. 171-174. 
 
KOOPMANS (1993)  
A.J.C. Koopmans, Enkele kritische opmerkingen uit het oogpunt van Faunabescherming en 
Natuurbescherming over wetsontwerp 23 147 voor een nieuwe Flora- en Faunawet, in Backes & 
Koopmans, Flora- en faunawet, Tjeenk Willing, 1993, pp. 19-34. 
 
KORTMANN (1991)  
C.A.J.M. Kortmann, De vorm van implementatie van EEG-recht, in RegelMAat, 1991, pp. 47 ff. 
 
KONSTADINIDES (2009)  
T. Konstadinides, Division of powers in European Union law : the delimitation of internal 
competence between the EU and the Member States, Kluwer Law International (Alphen aan den 
Rijn 2009). 
 
KRÄMER (1987)  
L. Krämer, The Single European Act and Environmental Protection; reflection on several new 
provisions in Community law, in Common Market Law Review, 1987, pp. 659-688. 
 
KRÄMER (1990)  
L. Krämer, EEC Treaty and Environmental Policy, Sweet & Maxwell, 1990. 
 
KRÄMER (1992)  
L. Krämer, The implementation of Environmental Laws by the European Economic Communities, 
[1992] German yearbook of international law; vol. 34, pag. 9-53. 
 
KRÄMER (1993a), 
L. Krämer,The interdependency of Community ad Member States activity on nature protection 
within the European Community, Ecological Law quarterly, 1993, pp. 25-45. 
 
KRÄMER (1993)  
L. Krämer, Economic, fiscal and other financial measures to contribute to waste prevention, in 
Wiggers-Rust e.o. (eds.), Waste Prevention in the EEC, Tjeenk Willink Zwolle, 1993, pp. 163-174. 
 
KRÄMER (1996)  
L. Krämer, The Elaboration of EC Environmental Legislation, in Winter (ed.), European 
Environmental Law. A Comparative Prespective, Dartmouth, 1996, pp. 297-316. 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 113 

KRÄMER (1997)  
L. Krämer, Focus on European Environmental Law, Sweet & Maxwell, 1997.  
 
KRÄMER (2000)  
L. Krämer, Differentiation in EU Environmental policy, in European Environmental Law Review, 
2000, pp. 133-140. 
 
KRÄMER (2002)  
L. Krämer, Casebook on EU Environmental Law, Hart Publishing, 2002.  
 
KRÄMER. (2005a)  
L. Krämer, Directive 2004/35 on environmental liability and environmental principles, in Tijdschrift 
voor Milieuschade en Aansprakelijkheidsrecht, 2005, vol. 4, pp. 131-134. 
 
KRÄMER (2005b)  
L. Krämer, De positie van de milieuorganisaties als gevolg van de Richtlijn Milieuaansprakelijkheid, 
in Mellenberg R. & Uylenburg R. (eds.), Aansprakelijkheid voor schade aan de natuur, Europa Law 
Publishing, 2005, pp. 75-91. 
 
KRÄMER. (2006)  
L. Krämer, Thirty Years of Environmental Governance in the European Union, in Reflections on 30 
Years of EU Environmental Law, Macroy (ed.), Europa Law Publishing, 2006, pp. 555-576. 
 
KRÄMER (2007)  
L. Krämer, EC Environmental Law, Sweet & Maxwell, 6th Edition, (London 2007). 
 
KRÄMER (2011)  
L. Krämer, EC Environmental Law, Sweet & Maxwell, 7th Edition (London, 2011). 
 
KRÄMER (2012) 
L Krämer, ‘The European Commission’s Opinions under Article 6(4) of the Habitats Directive’ (2009) 
21 Journal of Environmental Law 59 
 
KROMAREK (1988)  
P. Kromarek, Commentaire de l’Acte unique européen en matière d’environnement, Revue 
juridique de l' environnement (1988/1), pp. 75-92 
 
KWISTHOUT (2002)  
J.K.B.H. Kwisthout, Van afval naar stoffen, in Dresden & Uylenburg (eds.), Afvalstoffen: Actuele 
thema’s rond afval en stoffen, Kluwer aan den Rijn, 2002, pp. 67-83. 
 
LAAN (2002)  
R.G.J. Laan, Grenzen voor Afval, in Dresden & Uylenburg (eds.), Afvalstoffen: Actuele thema’s rond 
afval en stoffen, Kluwer aan den Rijn, 2002, pp. 25-38. 
 
LAMBERTS (1977)  
C. Lamberts, Milieurecht, Kluwer, 1977. 
 
LANOIE, PATRY & LAEUNESSE (2008)  
P. Lanoie, M. Patry & R. Lajeunesse, Environmental regulation and productivity: testing the porter 
hypothesis, in J Prod Anal, 2008, 30, pp. 121-128. 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 114 PE 705.033 

LAPEYRE, FROGER & HRABANSKI (2015) 
R Lapeyre, G Froger and M Hrabanski, ‘Biodiversity Offsets as Market-Based Instruments for 
Ecosystem Services? From Discourse to Practices’ (2015) 15 Ecosystem Services 125 
 
LAVRANOS (2010)  
N. Lavranos, Protecting European Law from International Law, in European Foreign Affairs Review, 
2010, pp. 265-282. 
 
LAVRYSEN & THEUNIS (2007)  
L. Lavrysen & J. Theunis, The Right to the Protection of a healthy environment in the Belgian 
Constitution: retrospect and international perspective, in Larmuseau I., Constitutional rights to an 
ecologically balanced environment, VlaamseVereniging voor Omgevingsrecht, 2007, pp. 9-29. 
 
LEE (2003)  
M. Lee, Public Participation, Procedure, and Democratic Deficit in EC Environmental Law, in The 
Yearbook of European Environmnetal Law, Oxford, 2003, vol. 3., pp.193-226. 
 
LEE (2005)  
M. Lee, EU Environmental Law: Challenges, Change and Decision-Making, Hart Publishing (Oxford 
and Portland, Oregon 2005). 
 
LEEMANS (2007)  
T.C. Leemans, De Nederlandse milieurichtlijnen en BBT: de toetsing door de rechter, in N. Teesing 
(ed.), Nederlandse milieurichtlijnen en beste beschikbare technieken, Verslag van de 95ª 
ledenvergadering van de Vereniging voor Milieurecht op 28 maart 2007, Boom Juridisch Uitgevers, 
2007, pp. 47-61. 
 
LEEMANS (2008) 
T.C. Leemans, De toetsing door de bestuursrechter in milieugeschillen (diss. Leiden), Den Haag: BJu 
2008. 
 
LEENEN (1976)  
H.J.J. Leenen, Milieuhygiënerecht, 2de drukt, Samson, 1976. 
 
LEES (2016) 
E Lees, ‘Allocation of Decision-Making Power under the Habitats Directive’ (2016) 28 Journal of 
Environmental Law 194 
 
LEFEVERE (1997)  
J.G.J. Lefevere, The New Directive on Ambient Air Quality Assessment and Management, 1997 
European environmental law review; vol.6, afl. 7, pp. 210-213. 
 
LEIJENDEKKER-VAN KAAM (1988)  
H.P.H.M. Leijendekker-van Kaam, Integratie van de afvalstoffenwetgeving, in Milieu en Recht, 1988, 
number 6, pp. 206-214. 
 
LENAERTS (1994)  
K. Lenaerts, The Principle of Subsidiarity and the Environment in the European Union: Keeping the 
balance of federalism, in Fordham International Law Journal, 1994, pp. 864-895. 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 115 

LENAERTS & NUFFEL (2005)  
K. Lenaerts & P. van Nuffel, Constitutional Law of the European Union, Thomson, Sweet & Maxwell, 
2005. 
 
LENAERTS & VAN NUFFEL (2011)  
K. Lenaerts & P. van Nuffel, European Union Law, Third Edition, Sweet & Maxwell, 2011. 
 
LENSCHOW (2010)  
A. Lenschow, Chapter 13 – Environmental Policy, in H. Wallace, M.A. Pollack & A.R. Young, Policy-
Making in the European Union, Oxford University Press (2010), pp. 307-330. 
 
LENZ & BORCHARDT (EDS.) (2003)  
C.O. Lenz & K.D. Borchardt (eds.), EU- und EG-Vertrag. Kommentar, Helbing & Lichtenhahn 
(München 2003). 
 
LOOPUYT-VAN DEN BERG (1988)  
L.M. Loopuyt-van den Berg, Constructief overleg tussen overheid en bedrijfsleven noodzakelijk, in 
Milieu en Recht 1988, number 6, p. 222-229. 
 
LIEFFERINK & ANDERSEN (1998a)  
D. Liefferink & M.S. Andersen, Greening the EU: National Positions in the Run-up to the Amsterdam 
Treaty, in Environmental Politics, 1998, Vol. 7, No. 3, pp. 66-93. 
 
LIEFFERINK & ANDERSEN (1998b)  
D. Liefferink & M.S. Andersen, Strategies of the “Green” Member States in EU Environmental Policy-
making, in Journal of European Public Policy, 1998, Vol. 5, No. 2, p. 254-270. 
 
LOPEZ-BAO ET AL (2015) 
JV Lopez-Bao et al, ‘Toothless Wildlife Protection Laws’ (2015) 24 Biodiversity and Conservation 
2105 
 
LOUKA (2004)  
E. Louka, Conflicting integration, The Environmental Law of the European Union, Intersentia, 2004. 
 
LÜBBE-WOLFF (2001)  
G. Lübbe-Wolff, Efficient Environmental Legislation – On Different Philosophies on Pollution 
Control in Europe, in Journal of Environemtnal Law, 2001, vol. 13, number 1, pp. 79-87. 
 
LUST (2007) 
S. Lust, Administrative Law in Belgium, in in Administrative Law of the European Union, its Member 
States and the United States: a Comparative Analysis, René Seerden (ed.), Metro, 2007. 
 
MACRORY (1999)  
R. Macrory, Integrated Prevention and Pollution Control: the UK Experience, in Backes Ch. & Betlem 
G. (eds.), Integrated Pollution Prevention and Control, Kluwer Law International, 1999, pp. 53-64. 
 
MAES (2006) 
Maes G., Het Standstillbeginsel in Verdragsbepalingen en in Art. 23 G.W.: Progressieve (sociale) 
Grondrechtenbescherming, in Rechtskundig Weekblad 2005-2006, nr. 28, pp. 1081-1094. 
 
MAK (2004)  
P.J. Mak, Luchtkwaliteiteisen: niet nieuwe wel hot, in Milieu & Recht, 2004, nr. 5, pp. 322-328. 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 116 PE 705.033 

MALLENBERG (2005)  
R. Mallenberg, Verslag van de Eerste paneeldiscussie, in Mellenberg R. & Uylenburg R. (eds.), 
Aansprakelijkheid voor schade aan de natuur, Europa Law Publishing, 2005, pp. 153-163. 
 
MANDERS ET AL. (2009)  
A.M.M. Manders, M. Schaap, M. Jozwicka, F. van Arkel, E. Weijers & J. Matthijsen, The contribution 
of sea salt to PM10 and PM2.5 in the Netherlands, Netherlands Research Programme on Particulate 
Matter, 2009 
 
MANT (1995)  
H. Mant, The Proposed Directive on Ambient Air Quality Assessment and Management, [1995] 
European Environmental Law Review, vol. 4, afl. 2, pag. 50-52. 
 
MARON ET AL (2015) 
M Maron et al, ‘Conservation: Stop Misuse of Biodiversity Offsets’ (2015) 523 Nature 401 
 
MASTENBROEK (2007)  
E. Mastenbroek, The politics of compliance, proefschrift 2007. 
 
MASTENBROEK (2009)  
E. Mastenbroek, Surviving the Deadline, om EUP, 2009, pp. 371 ff. 
 
MCGILLIVRAY (2011) 
D McGillivray, ‘Mitigation, Compensation and Conservation: Screening for Appropriate Assessment 
Under the EU Habitats Directive’ (2011) 8 Journal for European Environmental and Planning Law 
329, 33 
 
MEIJER DREES (1990)  
F.J. Meijer Drees, Afvalstoffenbeleid, toegespits op de regelgeving in Nederland, in Meijer Drees & 
Van Velzen, Afvalstoffenbeleid, Tjeenk Willink, Zwolle, 1990, pp. 3-11. 
 
MEIJER & ZWIER (2012)  
E. Meijer & W. Zwier, Voorjaarsschoonmaak in het natuurbeschermingsrecht: minder geld, minder 
regels, minder bescherming, in Milieu en Recht, 2012, jaargang 39, afl.3, pp. 160-171. 
 
MCMANUS (2006)  
F. McManus, European Noise Law, in Reflections on 30 Years of EU Environmental Law, Macroy (ed.), 
Europa Law Publishing, 2006, pp. 371-382. 
 
MICHIELS (2007)  
L. Michiels, Doorbreking en verhaal van handhavingkosten, in Van Utrecht via Brussel naar 
Maastricht, Kluwer, 2007, pp. 185-202. 
 
MISONNE (2011) 
D. Misonne, Droit Européen de l’environnement et de la santé. L’embition d’un niveau élevé de 
protection, Anthemis, 2011. 
 
MONTINI (2009)  
M. Montini, EC Legislation on Air Pollution: From Guidelines to Limit Values, in The protection of 
ambient air in international and European law, Post H. (ed.), Eleven, 2009, pp. 73-88. 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 117 

MORENO (2006)  
A.G. Moreno, Environmental Impact Assessment in EC Law, in Reflections on 30 Years of EU 
Environmental Law, Macroy (ed.), Europa Law Publishing, 2006, pp. 41-59. 
 
MORENO-MATEOS ET AL (2011) 
D Moreno-Mateos et al, ‘The True Loss Caused By Biodiversity Offsets’ (2015) 192 Biological 
Conservation 552 
 
MORRIS (2011) 
R Morris, ‘The Application of the Habitats Directive in the UK: Compliance or Gold Plating?’ (2011) 
28 Land Use Policy 361 
 
MORTELMANS (1990)  
K.J.M. Mortelmans, Afvalverwerking en de interne markt, in Nederlandsch Juristenblad, 1990, p. 
1118-1119.  
 
MORTELMANS (1992)  
K.J.M. Mortelmans, EEG-Minimum-harmonisatie en consumentenrecht, in Tijdschrift voor 
Consumentenrecht, 1992, pp. 170-186. 
 
MORTELMANS (1994)  
K.J.M. Mortelmans, De interne markt en het facettenbeleid na het Keck-arrest: nationaal beleid, vrij 
verkeer of harmonisatie, in SEW, 1994, Vol. 4 pp. 236-250. 
 
MORTELMANS (2008)  
K.J. 
M. Mortelmans, Chapter VIII - The functioning of the internal market: the Freedoms, in Kapteyn et 
al., The Law of the European Union and of the European Communities, 4th ed. (Kluwer Law 
International, 2008)  
NAGL, MOOSMANN & SCHNEIDER (2006)  
C. Nagl, L. Moosmann & J. Schneider, Assessment of Plans and Programmes Reported Under 
1996/62/EC – Final Report Service contract to the European Commission - DG Environment 
Contract No. 070402/2005/421167/MAR/C1. 
 
NASH (2009)  
H.A. Nash, The Revised Directive on Waste: Resolving Legislative Tensions in Waste Management?, 
in Journal of Environmental Law, 2009, number 1, pp. 139-149. 
 
NEFRAMI (2012)  
E. Neframi, Mixed Agreements as a Source of European Union Law, in E. Cannizzaro, P. Palchieri & 
R.A. Wessel, International Law as Law of the European Union, Martinus Nijhof Publishers, 2012, pp. 
325-349 
 
NELSON (1993)  
E. Nelson, Waste prevention: products, in Wiggers-Rust e.o. (eds.), Waste Prevention in the EEC, 
Tjeenk Willink Zwolle, 1993, pp. 39-44. 
 
NEUERBURG & VERFAILLE (1991)  
E.N. Neuerburg & P. Verfaille, Schets van het Nederlands milieurecht, Samsom/Vuga, 1991. 
 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 118 PE 705.033 

NEVEN E.A. (2005)  
M.G.G. Neven e.a. Eurosites Insights. Image, implementation, interpretation and integration of 
Natura 2000 in European perspective, Alterra Rapport 2005. 
 
NICOLAYSEN (1988)  
G. Nicolaysen, Environmental Policy before the Single European Act, in Structure and Dimension 
of European Community Policy – Structure et dimensions des politiques communautaires. 
Schwarze J. & Schermers H.G. (eds.), Nomos Verlagsgesellschaft, 1988, pp.111-115. 
 
NOLLKAEMPER (1997) 
A Nollkaemper, ‘Habitat Protection in European Community Law: Evolving Conceptions of a 
Balance of Interests’ (1997) 9 Journal of Environmental Law 271 
 
NOTARO (1999)  
N. Notaro, Case C-203/96, Chemische Afvalstoffen Dusseldorp BV and Others v. Minister van 
Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer, Judgement of the Sixth Chamber of the 
Court of 25 June 1998, [1998] ECR I-4075, in Common Market Law Review, 1999, Vol 36, pp. 1309-
1323.  
 
O’REILLY (1996)  
J.Sc. O’Reilly, Coping with Community Legislation – A Practicioner’s Reaction, in Statute Law 
Review, 1996, vol 17, no. 1, pp. 15-26.  
 
ONG (1998)  
D.M. Ong, The Convention on International Trade in Endangered Species (CITES, 1973) : 
Implications of Recent Developments in International and EC Environmental Law, Journal of 
Environmental Law, 1998, vol. 1, No. 2, pp. 291-305. 
 
OOSTERHAGEN (1989)  
M.T. Oosterhagen, Doelmatig inzamelen in de zin van rtikel 3 lid 2 AW, in Milieu en Recht 1989, 
number 4, pp. 157-163. 
 
OOSTERHUIS, PEETERS & UYLENBURG (2007)  
F.H. Oosterhuis, M.G.W.M. Peeters & R. Uylenburg, Het beordelingskader an de IPPC Rihtlijn: 
implementatie, interpretatie en toepassing, STEM publictie 2007/1.  
 
OUWENEEL (1996), 
G. Ouweneel, Vogels beschermen in Nederland over 10, 25 en 75 jaar, in Het Vogeljaar, 1996, nr. 5, 
pp. 193-195. 
 
PAGH (1996)  
P. Pagh, Miljoeret, Copehagen 1996. 
 
PAGH (2006)  
P. Pagh, The Battle of European Policy Competences, in Reflections on 30 Years of EU 
Environmental Law, Macroy (ed.), Europa Law Publishing, 2006, pp. 3-16. 
 
PALLEMAERTS (1994)  
M. Pallemaerts, Van de stranden van blackpool tot de moerassen van Santona: plaatsgebonden 
verplichtingen in het milieurecht, tijdschrift voor milieurecht, 1994, p.19. (not available in the 
Netherlands – maybe in Gent!)  
 



  Report on the harmonisation of EU environmental law 

PE 705.033 119 

PALLEMAERTS (1996)  
M. Pallemaerts, The Proposed IPPC Directive: Re-Regulation or De-Regulation?, in European 
Environmental Law Review, June 1996, pp. 174-177. 
 
PEETERS, VAN DER WOERD & IN DE BRAEK (2006)  
M. Peeters, F. van der Woerd & G. in de Braek, Evaluatie van het Besluit Financiële Zekerheid – 
Kwalitatieve Ervaringen 2003-2006, STEM publicatie 2006/2. 
 
PESCATORE (1987)  
P. Pescatore, Some Critical Remarks on the “Single European Act”, in Common Market Law Review, 
1987, pp. 9-18 
 
PETERS (1999)  
J.A. Peters, Environmental Framework Directives of the European Union – Ideas on Coherence and 
Suggestions for a Logical Basic Structure, in Backes Ch. & Betlem G. (eds.), Integrated Pollution 
Prevention and Control, Kluwer Law International, 1999, pp. 11-22. 
 
PETRICCIONE (1989)  
R.M. Petriccione, Italy: a new mechanism for the implementation of Community law, in EURLR, 
1989, pp. 456 ff. 
 
PIJNACKER HORDIJK (1991)  
E.H. Pijnacker Hordijk, Zaak C-169/89, Gurmetterie Van den Burg, arrest van 23 mei 1990, in SEW, 
1991, No. 4, pp. 261-271. 
 
PILGRIM ET AL, (2013) 
JD Pilgrim et al, ‘A Process for Assessing the Offsettability of Biodiversity Impacts’ (2013) 6 
Conservation Letters 376 
 
PISANI (1998)  
C. Pisani, Chemische Afvalstoffen Dusseldorp BV and Others v. Minister van Volkshuisvestiging, 
Ruimtelijke Ordening en Milieubeheer – Case C-203/96, in Review of European Community & 
International Law, 1998, Vol. 7, No. 3, pp. 312-313. 
 
PLAMBECK, SQUINTANI, & VAN RIJSWICK (2017) 
E. Plambeck, L. Squintani, & M. Van Rijswick, Towards more effective protection of water resources 
in Europe by improving the implementation of the Water Framework Directive and the Aarhus 
Convention in Netherlands, in Maljean-Dubois, S. (ed.). The Effectiveness of Environmental Law, 
Intersentia Cambridge, 2017, 243-270. 
 
POLAK (1990)  
J.M. Polak, Uitvoering EG-richtlijnen, in Nederlandse Juristenblad, 1990, afl. 5, p. 194. 
 
PORTER (1991)  
M.E. Porter, America’s Green Strategy, in Scientific American, 1991, Vol. 264, no. 4, p. 96. 
 
PORTER & VAN DER LINDE (1995a)  
M.E. Porter & C. Van der Linde, Toward a new conception of environment-competitiveness 
relationship, in The Journal of Economic Perspectives 1995, 9(4), pp. 97-118. 
 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 120 PE 705.033 

PORTER & VAN DER LINDE (1995b)  
M.E. Porter & C. Van der Linde, Green and Competitive: Ending the Stalemate, in Harvard Business 
Review, 1995, pp. 120-134. 
 
POST (2009)  
H. Post, The Future of Ambient Air Management: Concluding Remarks, in Post H., The protection of 
ambient air in international and European law, Eleven, 2009. 
 
PRIEUR (2012), 
M. Prieur, Non-Regression in Environmental Law, in SAPIENS Online, URL : 
http://sapiens.revues.org/1405 
 
PRIEUR & SOZZO (2012), 
M. Prieur & G. Sozzo, La non régression en droit de l’environnement [La non-regression in 
environmental law.], Brussels: Bruylant, 2012. 
 
QUÉTIER ET AL (2014) 
F Quétier et al, ‘No Net Loss of Biodiversity or Paper Offsets? A Critical Review of the French No Net 
Loss Policy’ (2014) 38 Environmental Science and Policy 120 
 
RAADGEVER & OTHERS (2008) 
Tom Raadgever and others, ‘Assessing management regimes in transboundary river basins: do they 
support adaptive management?’, (2008) 13 Ecol. Soc., 14. 
 
RAMNEWASH-OEMRAWSINGH (2005)  
S.T. Ramnewash-Oemrawsingh (ed.) IPPC: in wetgeving en praktijk, Boom Juridische Uitgevers, 
2005. 
 
RAMSEY (1996)  
L.E. Ramsey, The Copy Out Technique: More of a ‘Cop Out’ than a Solution?, in Statute Law Review, 
1996, vol. 17, no. 3, pp. 218-228.  
 
RASMUSSEN (2007)  
A. Rasmussen, Early conclusions in the Co-Decision Legislative Procedure, EUI Working Papers, 
MWR 2007/31, European University Institute. 
 
REHBINDER (2007)  
E. Rehbinder, Implementation of the Environmental Liability Directive in Germany, in 
Environmental Liability 2007/5, pp. 199-203. 
 
REIJNHOUT (1988)  
A. Reijnhout, Gemeentelijk visie op de afvalverwijdering in Nederland, nu en in de toekomst, in 
Milieu en Recht, 1988, number 6, pp. 238-244. 
 
 
RENSON & VERDURE (2009)  
A.S. Renson & Ch. Verdure, Déchets et sous-produits à l’aune de la Directive 2008/98/CE, in Revue 
du Droit de l’Union Européenne, 2009, number 4, pp. 1-23. 
 
REVESZ (2000)  
R.L. Revesz, Environmental Regulation in Federal Systems, in H. Somsen et al. (eds.) Yearbook of 
European Environmental Law, Vol. 1, Oxford University Press (New York 2000), pp. 1-35. 

http://picarta.pica.nl/DB=2.41/SET=7/TTL=1/CLK?IKT=4&TRM=protection
http://picarta.pica.nl/DB=2.41/SET=7/TTL=1/CLK?IKT=4&TRM=ambient
http://picarta.pica.nl/DB=2.41/SET=7/TTL=1/CLK?IKT=4&TRM=air
http://picarta.pica.nl/DB=2.41/SET=7/TTL=1/CLK?IKT=4&TRM=international
http://picarta.pica.nl/DB=2.41/SET=7/TTL=1/CLK?IKT=4&TRM=European
http://picarta.pica.nl/DB=2.41/SET=7/TTL=1/CLK?IKT=4&TRM=law
http://sapiens.revues.org/1405


  Report on the harmonisation of EU environmental law 

PE 705.033 121 

RIDEAU (1994)  
J. Rideau, Droit Institutionnel de L’Union et des Communitautés Européennes, 1994. 
 
RIJN (1989)  
T.P.J.N. Rijn, Europese Milieuwetgeving en de interne markt, in Europees milieurecht: praktische 
problemen bij de totstandkoming en uitvoering, T.M.C. Asser Instituut, 1989, pp. 21-32. 
 
ROBESIN (2008)  
M.A. Robesin, From IPPC to IED: Heath and environment in Europe need a stronger Directive, in 
Elni, 2008, number 2, pp. 54-59. 
 
ROBESIN, JAGER & FRANSSEN (2009)  
M.A. Robesin, H. Jager & J. Franssen, Environmental Effects of the Proposal for the Directive on 
Industrial Emissions (IED), Stichting Milieu en Natuur, 2009. 
 
RODGERS (2013) 
CP Rodgers, The Law of Nature Conservation: Property, Environment, and the Limits of Law (Oxford 
University Press 2013) 225–232 
 
ROETTEMAN (2004)  
J. Roetteman, Verontreinigde lucht: niet meer te zien, nog steeds te voelen, in Milieu & Recht, 2004, 
nr. 5, p. 321. 
 
ROOD ET AL. (2005)  
J. Rood, M. van Keulen, S. Nollen & G. Arts, Nederland en de totstandkoming van EU-
milieurichtlijnen, Eindrapport, Nederlandse Instituut voor Instituut voor Internationale 
Betrekkingen, Clingendael, 2005.  
 
ROSENDAAL (2005), 
P.W.T. Rosendaal, Reactie uit de praktijk, in Ramnewash-Oemrawsingh S.T. (ed.) IPPC: in wetgeving 
en praktijk, Boom Juridische Uitgevers, 2005, pp. 73. 
 
RUITER (1971)  
C.J.S. Ruiter, Vogelwet 1936, Tjeenk Willink, 1971.  
 
RUTTEMAN (2011)  
L. Rutteman, Koppen, in Milieu & Recht, 2011 (38/4), p. 211. 
 
SAMUELS (1998)  
A. Samuels, Incorporating, Translating or Implementing European Union Law into UK Law, in 
Statute Law Review, 1998, vol. 19, no. 2, pp. 80-92. 
 
SBRAGIA (2000) 
Sbragia, A.M., Environmental Policy: The “Push-Pull” of Policy-Making. In Wallace & Wallace (eds) 
Policy-Making in the European Union, Oxford University Press, 2000, pp. 293-316 
 
SCHERMERS (1975)  
H. Schermers, Community law and International law, in Common Market Law Review, 1975 pp. 77-
90. 
 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 122 PE 705.033 

SCHEUER (2005)  
S. Scheuer (ed), EU Environmental Policy Handbook. A Critical Analysis of EU Environmental 
Legislation, Brussels: European Environmental Bureau 2005.  
 
SCHUELER (2014) 
Ben Schueler, ‘Wat doen we met de inspraak?’, (2014) 49(4) M&R, 239. 
 
SCHIPPERS & BESSELINK (2005), 
E.C.M. Schippers & H.J.M. Besselink, Luchtkwaliteit, in De Gemeentestem, 2005, nr. 7233, pp. 110 ff. 
 
SCHIPPERS & BESSELINK (2006), 
E.C.M. Schippers & H.J.M. Besselink, Luchtkwaliteit. Een tussenstand, in De Gemeentestem, 2006, 
nr. 7256, pp. 107 ff. 
 
SCHIPPERS & BESSELINK (2007), 
E.C.M. Schippers & H.J.M. Besselink, Luchtkwaliteit, in De Gemeentestem, 2007, nr. 7282, pp 121 ff. 
 
SCHIPPERS & BESSELINK (2009), 
E.C.M. Schippers & H.J.M. Besselink, Luchtkwaliteit, in De Gemeentestem, 2009, nr. 7321, pp. 75 ff. 
 
SCHLEMMINGER & MARTENS (2004)  
H. Schlemminger & C.P. Martens, German Environmental Law for Practitioners, Kluwer Law 
International, 2 edition, 2004. 
 
SCHOUKENS (2014) 
H Schoukens ‘Ongoing Activities and Natura 2000: Biodiversity Protection vs Legitimate 
Expectations’ (2014) 11 Journal for European Environmental and Planning Law 1, 1 
 
SCHOUKENS (2017) 
H Schoukens, ‘Habitats Restoration Measures as Facilitators for Economic Development within the 
Context of EU Habitats Directive: Balancing No Net Loss with the Preventive Approach?’ (2017) 29 
Journal of Environmental Law 47 
 
SCHOUKENS & CLIQUET (2014) 
H Schoukens and A Cliquet, ‘Mitigation and Compensation under EU Nature Conservation Law in 
the Flemish Region: Beyond the Deadlock for Development Projects’ (2014) 10 Utrecht Law Review 
194, 207 
 
SCHOUKENS & WOLDENDORP (2015) 
H Schoukens and Hans Woldendorp, ‘De Habitatrichtlijn als Doos van Pandora: Het A2-arrest van 
het Europese Hof van Justitie’ (2015) 2 Milieu en Recht, 2-15 
 
 
SCHOUWENBERG (2007)  
E.P.A.G. Schouwenberg, Huidige en toekomstige stikstofbelasting op de Natura 2000-gebieden : 
achtergronddocument ex ante evaluatie van de Vogel- en Habitatrichtlĳnen in Nederland 
Wettelĳke Onderzoekstaken Natuur & Milieu / 2007 (aangevraagd IBL)  
 
SCHRAUWEN (2005)  
A. Schrauwen, Case C-320/03R and (03), Commission v. Republic of Austria, Order of the President 
of the Court on 2 October 2003 and Order of the President of the Court on 27 April 2004, in 
Common Market Law Review, 2005, Vol. 42, pp. 851-858.  



  Report on the harmonisation of EU environmental law 

PE 705.033 123 

SCHUTTE-POSTMA (2004a) 
E.T. Schutte-Postma, Verkeer en luchtkwaliteit, in Milieu & Recht, 2004/6, pp. 337-344. 
 
SCHUTTE-POSTMA (2004b)  
E.T. Schutte-Postma, Luchtkwaliteit en EU; Europese achtergronden van het Besluit luchtkwaliteit, 
in Ramnewash-Oemrawsigh S.T. (ed.), Regeling inzake luchtkwaliteit; Nederland op slot?, 
Vereniging voor Milieurecht, BJu, 2006, nr. 1, pp. 11-20. 
 
SCHUTTE-POSTMA (2005), 
E.T. Schutte-Postma, Het Besluit luchtkwaliteit in discussie, in NJb, nr. 8, pp. 401-402. 
 
SCHUTTE-POSTMA (2005-bis), 
E.T. Schutte-Postma, De Nederlandse worsteling met de Europese richtlijnen voor luchtkwaliteit, 
in NTER, nr. 6, pp. 134-139. 
 
SCHUTTE-POSTMA (2007), 
E.T. Schutte-Postma, De Wet luchtkwaliteit: redding voor gestrande bouwprojecten?, in Tijdschrift 
Bouwrecht, 2007, nr. 1, pp. 1 ff. 
 
SCHUTZE (2006)  
R. Schutze, Cooperative Federalism constitutionalised: the emergence of complementary 
competences in the EC legal order, in Europa Law Review, 2006, vol 31/2, pp. 167-184. 
 
SCOTT (1998)  
J. Scott, EC Environmental Law, European Law Series, Longman, 1998.  
 
SCOTT (2000)  
J. Scott, Flexibility in the Implementation of EC Environmental Law, in H. Somsen et al. (eds.) 
Yearbook of European Environmental Law, Vol. 1, Oxford University Press (New York 2000), pp. 37-
60. 
 
SCOTT (2004)  
J. Scott, The Precautionary Principle before the European Courts, in R. Macrory (ed), Principles of 
European Environmental Law, Europa Law Publishing, 2004, pp. 51-72 
 
SCOTT (2011)  
Scott, J. Multi-Level Governance of Climate Change, in Carbon and Climate Law Review, 2011/1, 
pp. 25-33 
 
SENDEN (2005)  
L.A.J. Senden, General Report, in Senden and Hirsch Ballin, Co-Actorship in the Development of 
European Law-Making, Asser Press, 2005. 
SEPE (1995)  
O. Sepe, The Case if Italy, in Pappas S.A. (ed.) National Administrative Procedures for the 
Preparation and Implementation of Community Decisions, European Institute of Public 
Administration, 1995. 
 
SEVENSTER (1992)  
H.G. Sevenster, Milieubeleid en gemeenshapsrecht. Het interne juridische kader en de praktijk, 
Kluwer, 1992.  
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 124 PE 705.033 

SEVENSTER (1999)  
H.G. Sevenster Het lozingsbegrip en de gevolgen van harmonisatie, in Nederlandse tijdschrift voor 
Europees recht, 1999, No. 12, pp. 323-326. 
 
SEVENSTER & JANSSEN (2006)  
H.G. Sevenster & J.M.P. Janssen, Zaak C-6/03, Deponiezweckverband Eiterköpfe t. Land Rheinland-
Pfalz, in SEW, 2006, pp. 117-121. 
 
SEVENSTER & VAN MEIJENFELDT (2003), 
H.G. Sevenster & H.G. van Meijenfeldt, Bijdrage aan de forumdiscussie, in Gilhuis & Verschuuren 
(red.), Is er nog verschil tussen Europa en Nederlands milieurecht> Boom Juridische uitgevers, 
2003, pp. 119-124.  
 
SEWANDONO (1992)  
I. Sewandono, De Italiaanse wet voor de uitvoering van Communautaire verplichtingen, in 
RegelMaat, 1992, pp. 31 ff. 
 
SEWANDONO (1992)  
I. Sewandono, Wetvoorstel tot versnelling van de implementatie can EG-richtlijnen, in NJB 1992, 
pp. 1172 ff. 
 
SMIDT (2008) 
A.A.H. Smit and others, Een onmogelijke opgave? Een onderzoek naar de wijze waarop 
waterschappen invulling geven aan de wateropgaven en de spanningen die zich daarbij voordoen, 
Kaderrichtlijn water en Natura 2000, Universiteit Utrecht: Aquaterra Nederland/Leven met water, 
2008. 
 
SMIDT (2010)  
E. Smidt, Creatief denken loont, in: Natuur(lijk) met recht beschermd: Naar een effectieve en 
hanteerbare natuurbescherming, Vereniging voor milieurecht 2010-2, pp. 119-123.  
 
SMIT ET AL. (2008)  
A.A.H. Smit et al., Een onmogelijk opgave? Een onderzoek naar de wijze waarop wetenschappen 
invulling geven aan de regionale wateropgaven en de spanningen die zich daarbij voordoen, 
Utrecht: Centrum voor omgevingsrecht en –beleid/ NILOS 2008.  
 
SMORENBURG-VAN MIDDELKOOP & UYLENBURG (2012)  
L. Smorenburg-van Middelkoop & R. Uylenburg, Redactioneel, in L. Smorenburg-van Middelkoop 
& R. Uylenburg (eds.), De beste beschikbare technieken, van IPPC naar IED, Ontwikkeling, 
toepassing en toetsing van BBT, Europa Law Publishing, (Groningen 2012), pp. v-xvi. 
 
SOMSEN (1995)  
H. Somsen, Case C-131/93, Commission v Federal Republic of Germany; Trade and Environment: 
Free Movement of Goods – Prohibition of Importation of Live Freshwater Crayfish 13 July 1994 (not 
yet Reported), in European Environmental Law Review, 1995, pp. 214-217. 
 
SPAANS (2000)  
L.A.J. Spaans, De stilte rond het standstill beginsel, in Milieu & Recht, 2000, pp. 252-257. 
 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 125 

SQUINTANI (2011) 
L. Squintani, HvJ EG 15 april 2010, Van autowrakken tot energiecentrales; een algemene regel met 
betrekking tot verdergaande maatregelen ter bescherming van het milieu, Milieu en Recht afl. 6, 
July 2011, pp. 381-386. 
 
SQUINTANI (2012) 
L. Squintani The Development of Ecological Corridors: Member States’ Obligation under the 
Habitats and Birds Directives?, in Journal for European Environmental and Planning Law, 2012/2, 
pp. 180-200. 
 
SQUINTANI (2013) 
L. Squintani, Gold-Plating of European Environmental Law, Ph.D. Thesis, Groningen University, 2013 
 
SQUINTANI (2016) 
L. Squintani, Better Regulation with Make it Work: An assessment of the Make it Work’s Drafting 
Principles on Compliance Assurance, Environmental Law Network International Review, 2016, 1 2-9 
 
SQUINTANI (2020) 
L. Squintani, Balancing nature and economic interests in the European Union: On the concept of 
mitigation under the Habitats Directive, Review of European, Comparative & International 
Environmental Law, 2020 29, 1, p. 129-137 
 
SQUINTANI ET AL (2019) 
L Squintani et al, ‘Mitigation and Compensation Measures under the EU Habitats Directive in 
Selected Member States’ (2019) 1 European Energy and Environmental Law Review 2. 
 
SQUINTANI, HOLWERDA & DE GRAAF (2012)  
L. Squintani, J.M. Holwerda & K.J. de Graaf, Regulating greenhouse gas emissions from EU ETS 
installations: what room is left for the Member States?, in M. Peeters, M. Stallworthy & J. de Cendra 
de Larragán, Climate Law in EU Member States, Towards National Legislation for Climate 
Protection, Edward Elgar (Cheltenham, UK; Northampton, Ma, USA 2012), pp.67-88. 
 
SQUINTANI & VAN RIJSWICK (2016) 
L. Squintani and H.F.M.W. van Rijswick, Improving Legal Certainty and Adaptability under the 
Programmatic Approach, Journal of Environmental Law, 2016/3, 443-470. 
 
SQUINTANI & ZIJLMANS (2013) 
L Squintani and J Zijlmans, ‘“Nationale Koppen” en de Doorwerking van 
Natuurbeschermingsverdragen’ (2013) 3 Milieu en Recht 158 
 
STEPHEN (2004)  
D. Stephen, Regulation by Brussels? The Myths and The Challenges, European Movement Policy 
Paper 2, November 2004. 
 
STEUNENBERG & VOERMANS (2006)  
B. Steunenberg & W. Voermans, The transposition of EC Directives: A Comparative Study of 
Instruments, Techniques and Processes in Six Member States, Leiden, 2006. 
 
STEUR, DE GOEDE EN SCHMEETS (2004)  
B.F. Steur, P.J.M. de Goede & H.H.J. Schmeets, Nationale Coördinatie van Europees Beleid, ‘Best 
Belangrijk’, in Bestuurskunde, 2004, nr. 6, pp. 255 ff.  
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 126 PE 705.033 

STOKES (2005) 
E Stokes, ‘Liberalising the Threshold of Precaution: Cockle Fishing, the Habitats Directive, and 
Evidence of a New Understanding of “Scientific Uncertainty”’ (2005) 7 Environmental Law Review 
206 
 
TAAL (2005)  
M.T. Taal, Het ontwikkelien en gebruik van de BREFs, in Ramnewash-Oemrawsingh S.T. (ed.) IPPC: 
in wetgeving en praktijk, Boom Juridische Uitgevers, 2005, pp. 67-71.  
 
TAKÁCS (2009), 
T. Takács, Partecipation in EU Decision Making, Implications on the Natnional Level, T.M.C. Asser 
Press, (The Hague 2009). 
 
TANNER (2006)  
E. Tanner, Clear, Simple, and Precise Legislative Drafting: How Does a European Community 
Directive Fare?, in Statute Law Review, 2007, vol 27, no. 3, pp. 150-175. 
 
TEEKENS (2005)  
J. Teekens, Wetsvoorstel 29 711: IPPC en milieuzorrg geïntegreerd in de Wet milieubeheer, in 
Ramnewash-Oemrawsingh S.T. (ed.) IPPC: in wetgeving en praktijk, Boom Juridische Uitgevers, 
2005, pp. 11-29.  
 
TEN KATE & CROWE (2014) 
K ten Kate and M Crowe, ‘Biodiversity Offsets: Policy Options for Governments: An Input Paper for 
the IUCN Technical Study Group on Biodiversity Offsets’ (International Union for Conservation of 
Nature 2014) 7 
 
TEUNE (1993)  
H.A.L. Teuna, Het hoofdstuk Afvalstoffen Wm: nieuwe impulsen voor provinces, blijvende 
onzekerheden voor afvalorganisaties, in Milieu en Recht, 1993, number 12, pp. 688-699. 
 
THOMAS & LYNCH-WOOD (2008)  
R. Thomas & G. Lynch-Wood, Transposing European Union Law in the United Kingdom: 
Administrative Rule-Making, Scrutiny and Better Regulation, in European Public Law, 2008 (14/2), 
pp. 177-211. 
 
THOMPSON & JONES (2007)  
K. Thompson & B. Jones, Administrative law in the United Kingdom, Administrative Law of the 
European Union, its Member States and the United States: a Comparative Analysis, René Seerden 
(ed.), Metro, 2007. 
 
TIEMAN (2003), 
J.R.C. Tieman, Naar een nuttige toepassing van het begrip afvalstof, Kluwer, 2003. 
 
TIEMAN (2006), 
J.R.C. Tieman, Afvalstoffen, WLP, 2006. 
 
TIMMERMANS (1980)  
C.W.A. Timmermans, EEG harmonisatie en Nederlandse recht: een beeld van bewogen beweging, 
in RM Themis, 1980,vol. 4/5, pp. 406-431. 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 127 

TIMMINK (1995)  
H.A.G. Timmink, Minimumnormen in EG-richtlijnen, in Sociaal-Economische Wetgeving, 1995, pp. 
79-106. 
 
TIZZANO (1999) 
A. Tizzano, I meccanismi della Legge La Pergola: una radiografia dei problem di funzionamento, in 
Il Foro Italiano, 1999, pp. 303 ff. 
 
TOLSMA (2010)  
H.D. Tolsma De toekomst van de Wabo: een omgevingsvergunning met integrale 
belangenafweging, in Milieu en Recht, 2010, number 2, p 146-150. 
 
TONNAER (1994)  
F.P.C.L. Tonnaer, Handboek van het Nederlands Milieurecht, Boek 1 en 2, Lemma, 1994.  
TRIDIMAS (2005)  
T. Tridimas, The Rule of Reason and its Relation to Proportionality and Subsidiarity, in Rule of 
Reason, Schrauwen A. (ed.), Europa Law Publishing, 2005, pp. 109-128. 
 
TRIDIMAS (2007)  
T. Tridimas, The General Principles of EU Law, Oxford EC Law Library (Oxford: 2007). 
 
TROMANS (2001)  
S. Tromans, EC Waste Law – A Complete Mess? [2001] Journal of Environmental Law, Vol. 13 No. 2, 
pp. 133-156. 
 
TROOSTWIJK (1991)  
H. Troostwijk, De planologische aspect van het afvalstoffenbeleid, in Jans & Van Acht (eds.), 
Afvalstoffenrecht, Tjeenk Willink, Zwolle, 1991, pp. 27-41. 
 
TROUWBORST (2009)  
A. Trouwborst, International Nature Conservation Law and the Adaptation of Biodiversity to 
Climate Change: a Mismatch?, in Journal of Environmental Law Advanced Access, 2009, pp. 1-24.  
 
TRÜE (2005)  
C. Trüe, The German Drinks CAn Deposit: Complete Harmonisation or a Trade BArrier Justified by 
Environmental Protection?, [2005] Journal for Euroepan Environmental and Planning Law, vo. 2, 
issue 2, pp. 142-148. 
 
VANHEUSDEN & SQUINTANI (2016) 
Bernard Vanheusden and Lorenzo Squintani (eds) EU Environmental and Planning Law. Aspects of 
Large-Scale Projects, Antwerp: Intersentia, 2016 
 
VAN BERGEN (2008)  
R. van Bergen, Wegwijzer Afvalstoffenrecht 2008/2009, Kluwer 2008. 
 
VAN CALSTER (1997)  
G. van Calster, EC Noise Legislation and Policy, in European Environmental Law Review, 1997, pp. 
174-181. 
 
VAN CALSTER (1999)  
G. van Calster, Case Comment, Court Criticises Restrictions on Free Movement of Waste, in 
European Law Review, 1999, Vol. 24, No. 2, pp. 178-184. 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 128 PE 705.033 

VAN CALSTER (2000) 
G. van Calster, The Legal Framework for the Regulation of Waste in the European Union, in Somsen 
et al. (eds.), Yearbook of European Environmental Law, 2000, vol. 1, pp. 161-224. 
 
VAN CALSTER (2002a)  
G. van Calster, Afval: Markt en overheid?, in Dresden & Uylenburg (eds.), Afvalstoffen: Actuele 
thema’s rond afval en stoffen, Kluwer aan den Rijn, 2002, pp. 39-66. 
 
VAN CALSTER (2002b)  
G. van Calster, Case Comment, The Free Movement of Waste After DaimlerChrysler, in European 
Law Review, 2002, Vol. 25, No. 5, pp. 610-617. 
 
VAN CALSTER (2002c)  
G. van Calster, De Europees afvaltrein rolt lekker voort, in Nederlands tijdschrift voor Europees 
recht, 2002, No. 6, pp. 162-167. 
 
VAN CALSTER & LEE (2002)  
G. van Calster & M. Lee, European Case Law Report September 2001 – March 2002, ECJ 13 December 
2001, Case C-324/99, DaimlerChrysler AG v. Land Baden-Würteemberg, Not yet Reported in ECR, in 
Review of European Community & International Environmental Law, 2002, Vol. 11, No. 2, pp. 240-
244. 
 
VAN DEN BRINK (2002)  
A. Van den Brink, Versnelde implementatie en de Grondwet, in NTER 2002, pp. 222 ff. 
 
VAN DEN BRINK(2004)  
A. Van den Brink, Regelgeving in Nederland ter implementatie van EU-recht, Kluwer, 2004. 
 
VAN DEN BROEK (1997)  
J.H.G. Van den Broek, IPPC in werking getreden, in Milieu en Recht, 1997, number 1, pp. 7-15. 
 
VAN DEN BROEK (2005)  
J.H.G. van den Broek, De Kroonjuweel van VROM, Herijking, omgevinsvergunning en 
omgevingswetboek, NJB, 2005, nr. 11, pp. 578-584. 
 
VAN DEN BROEK (2007)  
G.M. van den Broek, Een gemeenschappelijk kader voor het herstel van milieuschade, in Van 
Utrecht via Brussel naar Maastricht, Kluwer, 2007, pp. 45-60. 
 
VAN DEN HOUD (2004)  
K.D. van den Houd, Meten, rekenen en voorspellen, in Milieu & Recht, 2004, nr. 6, pp. 345-349. 
 
VAN DER FELTZ (2004a)  
G.C.W. van der Feltz, Rechtspraak naar aanleiding van het Besluit luchtkwaliteit, in Ramnewash-
Oemrawsigh S.T. (ed.), Regeling inzake luchtkwaliteit; Nederland op slot?, Vereniging voor 
Milieurecht, BJu, 2006, nr. 1, pp. 21-54. 
 
VAN DER FELTZ (2004b) 
G.C.W. van der Feltz, Luchtkwaliteit in planologie en milieurecht, in Milieu & Recht, 2004, nr. 5, pp. 
329-336. 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 129 

VAN DER FLIER & VAN DEN OOSTERKAMP (1994)  
P.J. Van der Flier & J.S. Van den Oosterkamp, Voortvarende implementatie van EG-recht, mede in 
het licht van de Algemene wet bestuursrecht en de Annwijzigengen voor de regelgeving, in SEW 
1994, pp. 727 ff. 
 
VAN DER GRONDEN (1998)  
J.W. van der Gronden, De implementatie van het EG-milieurecht door Nederlandse decentrale 
overheden, Kluwer, 1998. 
 
VAN DER GRONDEN & MORTELMANS (2002)  
J.W. van der Gronden & K.J.M. Mortelmans, Afval, een vruchtbare voedingsstof voor ontwikkeling 
van het Europese recht, in Ars aequi, 2002, No. 3, pp. 180-198. 
 
VAN DER POT (2006)  
Van der Pot Handboek van het Nederlandse Staatsrecht, bewerkt door: prof. mr. D.J. Elzinga, prof. 
mr. R. de Lange en m.m.v. mr. H.G. Hoogers, Kluwer 2006. 
 
VAN DER VEEN (2005)  
G.A. van der Veen, De EU-Richtlijn Milieuaanspraelijkheid in verhuiding tot de Wet milieubeheer 
en de Wet bodembescherming, in Tijdschrift voor Milieuschade en Aansprakelijkheidsrecht, 2005, 
vol. 4, pp. 141-149. 
 
VAN DER VEEN (2007), 
G.A. van der Veen, De implementatie van de Richtlijn Milieuaansprakelijkheid in de Wet milieubeheer: 
publiekrechtelijke lacunes plus te voortvarend einde van privaatrechtelijk kostenverhaal, in Tijdschrift 
voor Milieuschade en Aansprakelijkheidsrecht, 2007, vol 3, pp. 67-71. 
 
VAN DER VLIST (1991)  
J. van der Vlist, Knelpunten in het Nederlandse afvalstoffenbeleid, in Jans & Van Acht (eds.), 
Afvalstoffenrecht, Tjeenk Willink, Zwolle, 1991, pp. 5-10. 
 
VAN DER WAL & VAN SCHAIK (2007)  
G. van der Wal & F.Y. van Schaik,’De Nederlandse toepassing van de Habitatrichtlijn: een te grote 
rem op de bedrijvigheid?’, BR 2007, p. 652 e.v. 
 
VAN GEILSWIJK (2003)  
M.van Geilswijk, Ontheffingen van de verbodsbepalingen in de Flora- en faunawet, In: Milieu & 
recht; vol. 30 (2003), afl. 2, pag. 42-48. 
 
VAN GEILSWIJK (2004)  
M.van Geilswijk Uitgesproken : Artikel 68 Flora- en faunawet, In: Milieu & recht; vol. 31 (2004), afl. 
10, pag. 608-612 
 
VAN GEILSWIJK & FRERIKS (2005)  
M.van Geilswijk & A.A. Freriks, Wijzigingen Besluit beschermde dier- en plantensoorten op 
gespannen voet met Europese natuurbeschermingsrichtlijnen, JFf 2005, p. 45 ff. (aangevraagd)  
 
VAN GEILSWIJK (2006)  
M.van Geilswijk, Gedragscodes onder de Flora- en faunawet : een versterking van de 
soortenbescherming of het zwaard van Damocles?, In: Milieu & recht; vol. 33 (2006), afl. 8, pag. 478-
485. 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 130 PE 705.033 

VAN GEILSWIJK (2009),  
M.van Geilswijk, Ruimtelijke ontwikkeling onder de Flora- en faunawet: terug bij af?, BR 2009, p, 
296 e.v.  
 
VAN GESTEL (2005)  
R.A.J. van Gestel, Geïntegreerde preventie en flexibele bestrijding van verontreiniging. Op naar een 
hoog niveau van bescherming? in Ramnewash-Oemrawsingh S.T. (ed.) IPPC: in wetgeving en 
praktijk, Boom Juridische Uitgevers, 2005, pp. 32-65. 
 
VAN GESTEL & VERSCHUUREN (2000)  
R.A.J. van Gestel & J. Verschuuren, Alara: minimumregel of beginsel met aspiraties?, in Milieu & 
Recht, 2000, number 3, pp. 56-63. 
 
VAN KEMPEN (2012) 
J.J.H. van Kempen, Europees waterbeheer: eerlijk zullen we alles delen, Den Haag: BJu 2012, p. 119-
122 
 
VAN KEULEN (2004)  
M. van Keulen, Nederlandse EU-belangenbehartiging. Van consensus naar confrontatie?, in 
Bestuurskunde, 2004, nr. 6, pp. 263 ff.  
 
VAN KREVELD (1991)  
J.H. van Kreveld, De rol van de Nederlandse wetgevingsjurist bij de implementatie van het EG-
recht, in RegelMaat 1991-2, pp. 42-46.  
 
VAN MIDDELKOOP & UYLENBURG (2002)  
L. van Middelkoop & R. Uylenburg, Interventies en verslag van de discussies, in Dresden & 
Uylenburg (eds.), Afvalstoffen: Actuele thema’s rond afval en stoffen, Kluwer aan den Rijn, 2002, 
pp. 85-100. 
 
VAN OEVEREN (1984) 
Ch. Van Oeveren, De juridische status van het afvalstoffenplan, in Milieu en Recht, 1984, number 4, 
pp. 105-109.  
 
VAN OOIK (1999)  
R.H. van Ooik, De keuze der rechtsgrondslag voor besluiten van de Europese Unie, Kluwer, 1999.  
 
VAN OPHEM (1993)  
H.V. van Ophem, Company management and waste prevention, in Wiggers-Rust e.o. (eds.), Waste 
Prevention in the EEC, Tjeenk Willink Zwolle, 1993, pp. 45-58 
 
VAN RIJ & ANNEMA (2010)  
H.E. van Rij & J.A. Annema, Luchtkwaliteitregels verplichten ten onrechte tot schijnzekerheid bij 
rekenmodellen, Milieu & Recht, 2010, nr. 4, pp. 208-212. 
 
VAN RIJSWICK (1999)  
H.F.M.W. van Rijswick, De consequenties van een ruime uitleg van het lozing uit richtlijn 76/464, in 
Milieu & Recht, 1999, No. 12, pp. 291-296. 
 
VAN RIJSWICK (2000)  
H.F.M.W. van Rijswick, Hoe nu verder met het lozingenbegrip? In Milieu & Recht, 2000, No. 10, pp. 
258-262. 



  Report on the harmonisation of EU environmental law 

PE 705.033 131 

VAN RIJSWICK & BACKES (2015) 
Helena van Rijswick and Chris Backes, ‘Ground Breaking Landmark Case on Environmental Quality 
Standards? The Consequences of the CJEU ‘Weser-judgment’ (C-461/13) for Water Policy and Law 
and Quality Standards in EU Environmental Law’, (2015) 12 JEEPL, 363-377 
 
VAN RIJSWICK & DE SMEDT (2015) 
van Rijswick, M., & De Smedt, P. (2015). Nature conservation and water management: one battle? 
In C-H. Born, A. Cliquet, H. Schoukens, D. Misonne, & G. Van Hoorick (Eds.), The Habitats Directive 
in its EU Environmental Law Context : European Nature’s Best Hope? (pp. 417-433). (Routledge 
Research in EU Law). Routlege, P. 421 
 
VAN RIJSWICK & HAVEKES (2012) 
Helena van Rijswick and Herman Havekes, European and Dutch Water Law, Europa Law Publishing 
2012. 
 
VAN RIJSWICK & VOGELEZANG-STOUTE (2008) 
Helena van Rijswick and Elizabeth Vogelezang-Stoute, ‘The Influence of Environmental Quality 
Standards and the River Basin Approach taken in the Water Framework Directive on the 
Authorisation of Plant Protection Products’, (2008) 17 EEELR, 78-89 
 
VAN ROSSEM (1998)  
A. van Rossem, Nieuwe ontwikkelingen in het Europese afvalstoffenrecht?, in Nederlands tijdschrift 
voorEuropees recht, 1998, No. 3, pp. 20-23. 
 
VAN ROSSEM (2000)  
A. van Rossem, Hof geeft uitleg aan het (gevaarlijke-) afvalstoffenbegrip, in Nederlands tijdschrift 
voor Europees recht, 2000, No. 9, p. 203-209. 
 
VAN ROSSEM (2012)  
J.W. van Rossem, The EU at a crossroads: A constitutional Inquiry into the way International Law is 
Received within the EU Legal Order, in E. Cannizzaro, P. Palchieri & R.A. Wessel, International Law as Law 
of the European Union, Martinus Nijhof Publishers, 2012, pp. 59-89. 
 
VAN ROSSEM & SEVENSTER (1998)  
A. van Rossem & H.G. Sevenster, Hof beantwoord vragen Afdeling over afvalregime, in Nederlands 
tijdschrift voor Europees recht, 1998, No. 9, pp. 196-201. 
 
VAN ROSSEM & VEDDER (2000)  
A. van Rossem & H.H.B. Vedder, Sydhavnens: Dusseldorp revisited?, in Nederlands tijdschrift voor 
Europees recht, 2000, nr. 9, pp. 209-216. Yearbook of European Environmental Law, Somsen H. 
(ed.), 2000, pp. 37-60. 
 
VAN’T LAM, JURGENS & MICHIELS (2002)  
V.M.Y. van 't Lam, G.T.J.M. Jurgens, F.C.M.A. Michiels, Het begrip 'inrichting' in de Wet milieubeheer: 
een onderzoek naar het begrip 'inrichting' als aangrijpingspunt voor milieuregelgeving, Ministerie 
van VROM (Den Haag 2002). 
 
VAN’T LAM & UYLENBURG (2006)  
V.M.Y. van’t Lam& R. Uylenburg, Modernisering van VROM-Pseudowetgeving, STEM publicatie 
2005/6.  
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 132 PE 705.033 

VAN VELZEN (1990)  
C.J. Van Velzen, Afvalstoffenbeleid, in Meijer Drees & Van Velzen, Afvalstoffenbeleid, Tjeenk Willink, 
Zwollen, pp. 12-18. 
 
VAN WIJK, KONIJNENBELT & VAN MALE (2008)  
H.D. Van Wijk, W. Konijnenbelt & R. Van Male, Hoofdstukken van bestuursrecht, Elsevier Juridisch, 
2008. 
 
VAN WIJMEN (2002)  
P.C.E. van Wijmen, Openingstrede, in Dresden & R. Uylenburg (eds.), Afvalstoffen: Actuele thema’s 
rond afval en stoffen, Kluwer aan den Rijn, 2002, pp. 1-6. 
 
VAN WIJMEM (2005)  
P.C.E. van Wijmen, ‘Eerst natuur, dan overig ruimtebeslag’, BR 2005, p. 554 e.v. 
 
VAN ZOEST (1993)  
A.J. van Zoest, Gemeenten tussen wet en nadere regelgeving, in Milieu en Recht, 1993, number 12, 
pp. 700-707. 
 
VANDERMEERSCH (1987)  
D. Vandermeersch, The Single European Act and the Environmental Policy of the European 
Economic Community, in European Law Review, 1987, vol. 12(6), pp. 407-429.  
 
VANPRAET & VAN DE HEYNING (2010)  
J. Vanpraet & C. van de Heyning, “Hoe fundamentele rechten het leefmilieu beschermen. Overzicht 
van het instrumentarium” [2010] Nieuw Juridisch Weekblad 227, pp. 562-576. 
 
VEDDER (2003)  
H.H.B. Vedder, Ontwikkelingen in het Europese afvalstoffenrecht, in SEW, 2003, number 7/8, pp. 
234-250. 
 
VELTKAMP (1998)  
B.M. Veltkamp, Implementatie van EG-milieurichtlijnen in Nederland, Kluwer, 1998. 
 
VELTMAN (2002)  
J. Veltman, De Natuurbeschermingswet opnieuw op de helling, M & R., 2002, nr. 4, pp. 100-107. 
 
VERDURE (2009)  
Ch. Verdure, Gestion des déchets, protection de l’environnement et responsabilité, in Revue 
Générales des Assurances et des Responabilités, 2009, pp. ???  
 
VERSCHUUREN (1993)  
J. Verschuuren, Europese eisen aan de integrale milieuvergunning, in Milieu en Recht, 1993, 
number 2, pp. 104-109. 
 
VERSCHUUREN (2003)  
J.M. Verschuuren, De Vogelrichtlijn en de Habitatrichtlijn: nieuwe impuls voor achtergebleven 
rechtsgebied, in Gilhuis & Verschuuren (red.), Is er nog verschil tussen Europa en Nederlands 
milieurecht> Boom Juridische uitgevers, 2003, pp. 99-117. 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 133 

VERSFELD (2005)  
R.A. Versfeld, Reactie vanuit het bedrijfsleven, in Ramnewash-Oemrawsingh S.T. (ed.) IPPC: in 
wetgeving en praktijk, Boom Juridische Uitgevers, 2005, pp. 75-77. 
 
VERSCHUUREN (2005) 
J Verschuuren, ‘Shellfish for Fishermen or for Birds? Article 6 Habitats Directive and the 
Precautionary Principle’ (2005) 17 Journal of Environmental Law 265 
 
VERSCHUUREN (2010) 
J Verschuuren, ‘Climate Change: Rethinking Restoration in the European Union’s Birds and Habitats 
Directive’ (2010) 28 Ecological Restoration 431 
 
VERSLUIS & HOOGENBOEZEM (2004)  
E. Versluis & J. Hoogenboezem, Uitvoering van Europees Beleid in Nederland, in Bestuurskunde, 
2004, nr. 6, pp. 271 ff.  
 
VLEMMINX & BOEKHORST (2000), 
F.M.C. Vlemminx & M.G. Boekhorst, Inleiding Artikelen 90-95: De Internationale Rechtsorde, 
Hoofdstuk 5, § 2, in Koekkoek A.K. (edr.), De Grondwet, Tjeenk Willink, 2000. pp. 442-482. 
 
VOERMANS (2001)  
W. Voermans, Objects trouvés, Adviscollege toetsing administrative lasten (Actal), in RegelMaat, 
2001/6, pp. 24-228. 
 
VOERMANS (2009)  
W. Voermans Gold-Plating and double banking: an overrated problem?, in Snijders H. & Vogenauer 
H. (eds.), Content and Meaning of National Law in the Context of Transnational Law, Sellier 
European Law Publishers, Munich 2009, pp. 79-88. 
 
VOGELEZANG-STOUTE ET AL. (2009)  
E.M. Vogelezang-Stoute, M.N. Boeve, N.M. van der Grijp, F.A.G. Groothuijse, mr. N.S.J. Koeman, L. van 
Middelkoop, mr. M.G.W.M. Peeters & R. Uylenburg, De Wet milieubeheer als kader voor implementatie 
van Europese wetgeving, een verkennende studie naar de mogelijkheden en knelpunten voor een correcte 
implementatie, STEM-repport 2009-02. 
 
VOS (1989)  
E.I.L. Vos, De Italiaanse wijze van implementeren, in AA 1989, pp. 979 ff. 
 
WAGNER (2000) 
M. Wagner, Das Konzept der Mindestharmoniserung, Duncker & Humblot, 2000.] and Van Ooik 
(1999), pp. 307/308. 
 
WAGNER (2003)  
M. Wagner, The Porter Hypothesis Revisited: A Literature Review of Theoretical Models and 
Empirical Tests, Center for Sustainability Management, Universität Lüneburg, 2003. 
 
WASSEL (2012)  
R.A. Wessel, Reconsidering the Relationship between International and EU Law: Towards a Content-
Based Approach?, in E. Cannizzaro, P. Palchieri & R.A. Wessel, International Law as Law of the 
European Union, Martinus Nijhof Publishers, 2012, pp. 7-34 
 
 



IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 134 PE 705.033 

WEATHERILL (2005)  
S. Weatherill, Harmonisation: How much, ho little?, in EBLR, 2005, vol. 16, issue 3, pp. 533-545. 
 
WANDESFORDE-SMITH AND NSJ WATTS (2014) 
G Wandesforde-Smith and NSJ Watts, ‘Wildlife Conservation and Protected Areas: Politics, 
Procedure, and the Performance of Failure under the EU Birds and Habitats Directives’ (2014) 17 
Journal of International Wildlife Law and Policy 62 
 
WENNERÅS (2005)  
P. Wennerås, A Progressive Interpretation of the European Liability Directive in Conformity with EC 
Law, in Mellenberg R. & Uylenburg R. (eds.), Aansprakelijkheid voor schade aan de natuur, Europa 
Law Publishing, 2005, pp. 135-150. 
 
WIDDERSHOVEN (2007)  
R. Widdershoven, Het ABC van de doorwerking van richtlijnen, in Blomber et al., Van Utrecht via 
Brussel naar Maastricht, Kluwer, 2007, pp.235-252.  
 
WIERS (2002)  
J. Wiers, Trade and the Environment in the EC and WTO, Europa Law Publishing, 2002 
 
WIGGERS-RUST (2005)  
L.F. Wiggers-Rust, De rol van niet-gouvernementele organisaties (NGO’s) volgens de Richtlijn 
milieuaansprakelijkheid, Tijdschrift voor Milieuschade en Aansprakelijkheidsrecht, 2005, vol. 5, pp. 
177-183. 
 
WILS (2000)  
W. Wils, The birds Directive 15 years later: a survey of the case law and a comparison with the 
habitat Directive, Journal of Environmental law 1994, p. 220. 
 
WINTER (1994)  
G. Winter, German Environmetnal Law. Basic Texts and Introduction, Nijhoff/Graham & Trotman, 
1994 
 
WINTER (1999)  
G. Winter, The IPPC Directive: a German Point of View,, in Backes Ch. & Betlem G. (eds.), Integrated 
Pollution Prevention and Control, Kluwer Law International, 1999, pp. 65-79. 
 
WINTER (2000a)  
G. Winter, Die Sperrwirkung von Gemeinschaftsskundärrecht für einzelstaatliche Regulerung des 
Binnenmarkts mit besonderer Berücksichting von Art.130 t EGV, 1998, 51, Die öffenliche 
Verwaltung, pp. 377 ff, at p. 380 
 
WINTER (2000b)  
G. Winter, Die Steuering grenzüberschreitender Abfsllströme, in DVBL, 2000, pp. 657-669. 
 
WINTER. (2006)  
G. Winter, Matching Task and Competences in the EC Multi-level Environmental Administration, in 
Reflections on 30 Years of EU Environmental Law, Macroy (ed.), Europa Law Publishing, 2006, pp. 
399-414. 
 
 
 



  Report on the harmonisation of EU environmental law 

PE 705.033 135 

WINTER ET AL. (2008)  
G. Winter, J.H. Jans, R. Macrory and L. Krämer, Weighing up the EC Environmental Liability Directive, 
in Journal of Environmental Law, 2008, pp. 163-191. 
 
WOLDENDORP (2004)  
H.E. Woldendorp, Regeren per decreet; natuurbescherming, milieubeheer en ruimtelijke ordening 
on de Nederlandse EEZ, in M & R, 2004, nr. 5, pp. 266-272. 
 
WOLDENDORP (2005)  
H.E. Woldendorp, Wettelijke kader voor natuurbescherming, in BR 2005, pp. 269-280 
WOLDENDORP (2006)  
H.E. Woldendorp, Gebiedsbescherming volgens de Natuurbeschermingswet 1998’, BR, p.199 e.v. 
 
WOLDENDORP (2007)  
H.E. Woldendorp, Het Europese Hof oer natuurbescherming, in Bouwrecht 2007, pp. 223-231.  
 
WOLDENDORP (2008a)  
H.E. Woldendorp, ‘De toepassing van de Europese natuurbeschermingsregelgeving: Nederland het 
braafste jongetje van de klas?’, BR 2008, p. 8 e.v. 
 
WOLDENDORP (2008b)  
H.E. Woldendorp,’Vogelbescherming: de wettekst als vogelverschrikker’, M&R 2008/2, p. 71-78. 
 
WOLDENDORP (2009)  
H.E. Woldendorp, ‘Waar is de gek die de normen heeft vastgesteld? (1) ’, BR 2009, p. 481 e.v. 
 
WOLDENDORP (2010)  
H.E. Woldendorp, Kroniek Flora- en faunawet, recente ontwikkelingen in het soortenbescherming, 
in M&R, 2010, pp. 425-433. 
 
WOLDENDORP (2011)  
H.E. Woldendorp H.E., Kroniek Natuurbeschermingswet, in M&R, 2011, Afl. 3, pp. 138-155. 
 
WYATT & MACRORY (2010)  
 
Wyatt, D. & Macrory, R. (2010), Does the EU’s Proposed Directive On Industrial Emissions (IPPC) 
Preclude Member States From Imposing Emission Limits for Co2 Under National Rules Other Than 
Those Implementing the Proposed Directive?, Legal Advice,  
<http://www.ucl.ac.uk/cclp/ccsnews.php?rn=988> accessed November2011 
 
ZIJLMANS (2011)  
JMIJ  Zijlmans, De doorwerking van natuurbeschermingsverdragen in de Europese en Nederlandse 
rechtsorde, Sdu uitgevers, 2011 
 
ZIJLMANS (2016)  
JMIJ Zijlmans, ‘Verdere Verheldering van het Begrip Mitigerende Maatregelen’ (2016) 8 
Jurisprudentie Milieurecht 870 
 
ZIJLMANS & WOLDENDORP (2014) 
JMIJ Zijlmans and HE Woldendorp, ‘Compensation and Mitigation: Tinkering with Natura 2000 
Protection Law’ (2014) 10 Utrecht Law Review 172 
 

http://www.ucl.ac.uk/cclp/ccsnews.php?rn=988


IPOL | Policy Department for Citizens' Rights and Constitutional Affairs 
 

 136 PE 705.033 

ZÖTTL (2000), 
J. Zöttl, Towards Integrated Protection of the Environment in Germany?, in Journal of 
Environmental Law, vol. 12, number 3, pp. 281-291. 
 
  





 

 

PE 705.033 
Print  ISBN 978-92-846-8912-5doi: 10.2861/355078| QA-08-22-026-EN-C 
PDF ISBN 978-92-846-8913-2| doi: 10.2861/374237| QA-08-22-026-EN-N 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

This study analyses the clarity and adaptability of EU environmental law and how these could be 
improved by means of regulatory options, by looking at four core EU environmental directives, in 
the field of water, air, nature and waste. Recommendations are made to improve the effectiveness 
of environmental law in European Union  
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