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EXECUTIVE SUMMARY
Background and aim of the study

Unpredictable crises that challenge public safety and health or the stability of a society’s socio-
economic foundations put the pillars of parliamentary democracy to the test. As the management of
such crises increases the need to take rapid decisions, some of which significantly encroach on
fundamental and civil rights, political systems resort to instruments and procedures of emergency
legislation that expand the decision-making rights of governments at the expense of those of
parliaments. Mostrecently, the COVID-19 pandemic has forced countriesaround the world to confront
a novel and dynamically changing health threat. States and confederations of states such as the
European Union (EU) have had to make decisions, often without fully understanding the short;,
medium-, and longer-term implications of the various options. The EU’s response options were
extremely limited: both the Member States and the European Commission had long underestimated
the danger and virulence of COVID-19infection. In the absence of clearly defined procedures under the
EU’s competence framework, the member statesresorted to their own emergency instruments.

The role of Parliament has often been constrained by emergencies and other situations necessitating
urgentreaction, relatingto, for example, the economic and financial crisis of 2009-2012, the so-called
migratory crisis of 2015-2016, the conclusion of the Multiannual Financial Framework (MFF), the
provisional application of international agreements, and most recently the COVID-19 pandemic In a
number of situations, Parliament has also had to adapt its decision-making procedures in order to
respond to an emergency or urgency. These adaptations included curtailing certain procedures,
restricting the role and the fulfilment of the parliamentary mandate of its members, the involvement
of parliamentary committees and reducing the time required for scrutiny. COVID-19 related legislative
measures were typically dealt with under Rule 163 (urgency procedure) of Parliament’s Rule of
Procedure (RoP).

In order to draw lessons from the management, both within Parliament and between the EU
Institutions, of past urgency situations, this study analyses obstacles preventing democratic,
transparent, prompt and efficient decision-making in Parliament and the EU Institutionsand looks for
solutions to improve the situation. More specifically, we reflect on the situations in which Parliament
has been obliged to take a decision under exceptional circumstances or within veryshort deadlines.

We analyse whether Parliament’s internal processes and procedures need to be reviewed and
enhanced in order to cope efficiently with such circumstances, while preserving Parliament's
fundamental role as a legislative, budgetary and political control authority on the one hand and
safeguarding its representation and interaction, policy-making, elective, and system-development
functions on the other.

To examine how the internal capacity of Parliament could be improved to properly handle files in
situations of urgency underthe current constitutional set-up, we look into the current proceduresand
practices within Parliament at Committee and Plenary level. Moreover, we explore specific situations
that can be identified as requiring urgent actionon the side of Parliament. In this context, we consider,
in particular, the following:

e Parliament’s legislative powersand its policy-making function;

e Scrutiny powers and Parliament’s control function;

e Appointment powers and Parliament’s elective function;

e Para-constitutional powersand Parliament’s system-development function; and
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e Thedeliberative powers of Parliament and its interaction and/orrepresentation function.

The study also reflects onwhether specific procedures should be put in place in order to ensure proper
scrutiny of the files under consideration;in this regard, we analysewhethergood practices on how to
cope with emergency situations can be identified at the level of national parliaments and federal,
confederal as well as international assemblies.

With a view to Parliament’s role within the larger, inter-institutional fabric of governance, we examine
how to enhance the cooperation between EU institutions in times of urgency. We provide for a
systematic overview of the current set-up and on how the cooperation between EU institutions has
worked in recent emergency situations, suchas the COVID-19 crisis, and analyse how such cooperation
can be enhanced within the existing legal and procedural framework, in particular in the context of the
Framework Agreement on relations between the European Parliament and the European Commission
(FA-IIA), the inter-institutional agreement (llA) on Better Law-Making (BLM-IIA), the IIA on
Interinstitutional agreement on budgetary discipline, cooperation, sound financial management and
ownresources and the llA between the European Parliamentand the European Central Bank (ECB) on
the practical modalities of the exercise of democraticaccountabilityand oversight over theexercise of
the tasks conferredon the ECB within the framework of the Single Supervisory Mechanism.

Finally, we turn to reflect on whether it would be conceivable to develop a separate (original)

emergency mechanism for Parliament and the other EU institutions in order to be able to act
effectively in emergency situations.

Conclusions and recommendations

The study shows that even under conditions of emergency, Parliament is able to perform its core
functions efficiently. In doing so, there are non-negligible costs in terms of democratic quality and
transparency.

Parliament was willing and able to react quickly and effectively to the challenges of the COVID-
19 pandemic. In particular, in the exercise of its legislative functions, Parliament has shown that, with
the help of new digital procedures and voting arrangements, it is able to maintain its policy-
making function throughout all stages of the decision-making cycle. As we have seen in the MFF
negotiations orin the debates on international agreements, Parliamentdemonstrated that it is able to
operate as a fully legitimate co-legislator even under the more difficult conditions of the COVID-19
crisis.

Nevertheless, the political costs of the special procedures introduced should not be underestimated:
Virtually organised committee and plenary debates are characterised by considerable sterility, as
the usually observable, spontaneous or informal role profiles of MEPs are reduced to a minimum.

If the activation of an urgency procedure already leads to considerable restrictions with regard to
the possibilities of introducing and negotiating amendments, the conversion to virtual
deliberation and decision formats represents an additional constraint. Normally, MEPs consider and
discuss proposed amendments to reports, resolutions and legislative measures in a free, cross-party
exchange. In this process, compromise motions to combine individually tabled amendments are
negotiated - often in informal exchanges and with the intensive participation of the parliamentary
group staff, committee secretariats and parliamentary assistants. In the virtual consultation format,
these possibilities are also given with the help of videoconferences arranged at short notice. However,
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the imposed timing and quantity restrictions under the conditions of the state of emergency
prevent an open, informal exchange.

It is precisely this free, not strictly timetabled exchange, however, that represents an essential
aspect of the visualisation of the parliamentary interaction and representation function.
Spontaneous responsiveness and informality make an essential contribution to MEPs being able to
take the floor directly, unplanned and unpredictably in order to demand accountability from their
counterparts.

Informational asymmetries are particularly strikingin virtual environments: If the political decision-
makers —in our case the MEPs - have to deliberate and decide physically detachedfrom their assisting
institutions (committee secretariats, parliamentary group staff, personal assistants) that are normally
within reach, they have less capacity to obtain negotiating information than is the case with the
Council or the Commission. After all, these two institutions also normally practise written or other
distance-related procedures.

We identify advantages and drawbacks of the practice of virtual deliberation, decision-making and
voting procedures. The tested virtual procedures are suitable for the post-pandemic time, in order
to facilitate the participation of MEPs and staff who are prevented by force majeure from carrying out
their duties at the places of meeting of Parliament. In this context, it would have to be considered
within Parliament how the principles of equality, multilingualism and the exercise of the free
mandate can be made compatible with the technical requirementsofa virtually sitting parliament. In
addition, it would be urgently necessary for Parliament, especially with the Commission and the
Council, to agree on jointly usable infrastructures and rules for virtual, inter-institutional
negotiations across all phases of the policy cycle. The lIA on Better Law-making would be a good
placeto start, as it already contains basic rules forinter-institutional cooperation in legislative planning,
consultation, adoption,implementationand evaluation. Specific rules for remote negotiations could
be integrated into the Joint Declaration on practical arrangements for the codecision procedure,
especially with regard to points 7 and 8 on practical arrangements for trilogues as well as to thechapter
of conciliations. In addition, the institutions should consider to review the IIA on budgetary
discipline, cooperation, sound financial management and own resources, especially its annex| on
inter-institutional cooperation during the budgetary procedure, to take intoaccountthe constraints of
emergency situations. As to relations between Parliament and the ECB, the IIA on the practical
modalities of the exercise of democratic accountability and oversight over the exercise of the
tasks conferred on the ECB within the framework of the Single Supervisory Mechanism could be
revised in order to integrate provisions with regard to the operation of Parliament’s oversight and
hearing procedureson the basis of remote procedures.

Additional efforts could be made to increase the transparency and accountability of the EU
decision-making process in general. This should include publishing votingresults in a more readable,
visual,open and accessible format as the votes are proceeding. The transparency of trilogues could
also be improved by organising regular media briefings before and after trilogues. The newly
employed, digital tools of Parliament will allow for many activities to become purely online or hybrid
in a post-pandemicsituation.
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1. INTRODUCTION

“A government which cannot meet emergenciesis boundto fall sooner or later. There is noobject in arguing
against such emergency powers on the groundthatthey endanger the constitutional morale, and hencethe
maintenance of the constitutionalorder. Of course, they do. Any suspension of legal norms, no matter how
temporary, raises doubts concerning their validity. But after all, what does anemergency mean, ifnot that
the constitutional order is threatened.”

Carl J. Friedrich (1950). Constitutional Government and Democracy. Ginn & Co.. Boston.595-596.

The COVID-19 pandemic has forced countries around the world to confront a novel and dynamically
changing health threat. States and confederations of states suchas the European Union (EU) have had
to make rapid decisions, often without fully understanding the short-, medium-, and longer-term
implications of the various options. With the scientific community sometimes divided on the choices
to be made, policymakersfind themselvesin an unenviable position.

Crises such as the COVID-19 pandemic are a challenge to every national, international, and
supranational systemof governance, and democratic-representative ordersare no exception.In these,
the directly elected parliament is the pivotal institution for legitimising public policy choices. Its ability
to continue functioning during a crisis is a test of the strength, durability and resilience of the
democratic system. Parliamentary procedures for monitoring and sanctioning the institutions
endowed with executive functions provide safeguards againstthe abuse of governmental fantasies of
omnipotence. In this respect, it is understandable, especially against the backdrop of unpredictable
and cross-bordercrises, thatpolitical leadership bodies focus on rapid and effective decisions in order
to avert dangersto thelife and limb of the population. However, the sole focus on efficient, rapid action
also entails the danger that the institutions (procedures, rules, routines, instruments) established in
systems of representative democracies for constant feedback of executive government action to the
directly elected representation of the citizens will be displaced. If emergency procedures are not
limited - in time, scope, or their functional depth -, or are not subject to direct parliamentary feedback
control, the single focus on the outputlegitimacy of governmental crisis re-action can quickly turninto
autocraticgovernance.

Parliaments function through deliberations and decisions by elected representatives that sometimes
take longer periods of time. When deliberation and decision making occur under normal conditions,
representatives have ample time to interact with their constituents, consult experts, lobbies, and civil
society, and discuss and weigh different perspectives before making a decision (Urbinati and Warren
2008). Parliamentary oversight of bodies vested with executive powers is ensured through instruments
of ex-ante and ex-post controland is usually not subject to time limits or similar constraints. In times of
crisis, however, decisions may have to be made very quickly. Moreover, it may be difficult or even
impossible for parliamentarians to meetin person.This may be thecase in timesof war, whena country
has been invaded, during a natural disaster such as a tsunami or earthquake, or, as in the case of the
COVID-19 pandemic, during a publichealth emergency.In these circumstances, parliaments may have
limited options. In some cases, they may try to continue theirworkmore orless normally. In other cases,
parliaments may be so limited in the effective exercise of their policy-making, oversight, interaction
andrepresentation functions thatthey cannotfunction “normally” or at all. Parliaments may delegate
decision-making powers to the government by granting it special powers; various types of such
delegated emergency powers are provided for in mostconstitutionsaroundthe world. Buteven when
a situation is so urgent that the normal, parliamentary mechanisms of participation, interaction and
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control must be overridden in favour of efficient and effective executive decision making, it is still
essential that parliaments perform the tasks that ultimately make democratic systems more durable,
effective, transparent, and justthan all alternatives.

These tasksinclude legislation, i.e.,passinglaws necessary to address the crisis and support governance
in emergencies. Parliaments must also provide effective oversight of the government - they must be
able to verify and sanction that government actions are meeting urgent needs and that the
governmentis treating citizensfairly and equitablyin a situation where many are at riskand unable to
protect themselves. Parliament must also pass the budget needed to address the crisis and, in turn,
ensure that those funds are properly spent. Finally, as the institutional aggregate of society, Parliament
and parliamentarians are called to represent the views, desires, ideas, fears, and anxieties of their
constituentsin the political process.

The COVID-19 pandemicis a rare example of all or nearly all countries in the world being seriously and
fundamentally affected equally, albeit with varying degrees of loss of life or social and economic
disruption (Beck 1986). The COVID-19 pandemic, comparable in recent human history only to the so-
called Spanish flu pandemic of 1918-1920, forced most countries to take emergency measures and
presented parliamentswith very difficult decisions.

This study examines how the European Parliament (Parliament) has dealt with constraints during
emergency situations, some imposed by external circumstances and actors and some self-imposed,
regarding its work. Turning to the EU more specifically, the role of Parliament has often been
constrained by emergencies and other situations necessitating urgent reaction, relating to, for
example, the economic and financial crisis of 2009-2012, the so-called migratory crisis of 2015-2016,
the conclusion of the MFF, the provisional application of international agreements, in particularthe EU-
UK trade and cooperationagreement andmostrecently the COVID-19 pandemic.

As mentioned above, most national parliaments in democratically constituted systems can delegate
decision-making powers to the government by granting it special authority. As we will show, most
constitutions in the world provide for various types of such delegated emergency powers. The
European Parliament, on the other hand, does not enjoy this power of delegation. The parliamentary
right of self-organisation, which is reflected in the freedom of Parliament to deliberate and express
itself without restriction onallissues and problems, does not result in the right of parliamentary self-
determination thatis customary in parliamentary systems of government with regard to shaping the
relationship with the executive bodies of the EU.

In 1983, the European Court of Justice (ECJ) confirmedthe rightfor Parliament“to discuss any question
concerning the Communities, to adopt resolutions on such questions and to invite the governments
toact”.' Similarly, in 2005, the Statute of Members confirmed that “the right of initiative referred to in
Article 5 is the key right of every Member.”? Article 5 continued the argument and clarified that “each
Member shallbe entitled to table proposals for Community actsin the context of Parliament’s right of
initiative”. Inits limited or bounded autonomy, the secretand the fate of the European Parliament are
close to each other: Parliamentis not divided into “government majority” and “opposition”. Although
the Commission, the Council of Ministers and the European Council are entrusted with competences
that we would assign to a “government” in the national context, this unique form of European “co-

See:

https://www.cvce.eu/content/publication/2002/12/16/6c015994-288a-4332-a4d3-0294977aa067/publishable en.pdf.

> See:OJL 262 (28.09.2005): Decision of the European Parliament of 28. September 2005 adopting the Statute for Members
of the European Parliament:
http://eur-lex.europa.eu/legal-content/DE/TXT/?uri=uriserv:0J.L._.2005.262.01.0001.01.DEU&toc=0J:L.:2005:262.TOC.
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government” does not operate as an EU executive that emerges indirectly from the European
parliamentaryelections and is endowed with a disposition of power for the duration of the legislative
period, which relies on a majority group or coalition in Parliament. Parliament acts independently vis-
a-vis this hybrid form of “co-government”; with changing, in legislation mostly large, cross-party
majorities. The treaties’ majority requirementsfor Parliament’s votesdo not want it any otherway and
thus implicitly produce a considerable communication and identification deficit.

The limited parliamentary autonomy established in thetreaties does not, of course, prevent Parliament
from declaring a state of emergency. In the last two years, we have witnessed Parliament’s governing
bodies making intensive use of the intra-parliamentary restrictionon MEPs and staff. And in fact, it was
only in late 2019 that Parliament took the initiative with 429 to 225 votes, with 19 abstentions, and
declared a climate emergency, holding that “no emergency should ever be used to erode democratic
institutions or toundermine fundamental rights”.? Here Parliament urged “the new Commission to fully
assess the climate and environmental impact of all relevant legislative and budgetary proposals, and
ensure that they areallfully aligned with the objective of limiting global warming to under 1,5°C, and
thatthey are not contributingto biodiversity loss”, [as well as] to address the inconsistencies of current
Union policies on the climate and environmentemergency, in particularthrough a far-reaching reform
of its agricultural, trade, transport, energy and infrastructure investment policies”. In this respect, it
would have been entirely within the realm of possibility if Parliament in February or March 2020 - after
the declaration of the COVID-19 Public Health Emergency of International Concern (PHEIC) by the
WHO* - had been able to bring itself to launch the political initiative, analogous to the Climate
Emergency Resolution of 2019, and in doing so also publicly discuss what exceptional measures the
Commission and the Council should be called upon to take.

Ontheother hand, Parliament’sright of self-referraland theresulting right of resolutionand initiative
do not imply a compulsion to act, which must be articulated vis-a-vis the co-government, to initiate
measures corresponding to the state of emergency.

In anumber of situations, Parliament hasalso had to adapt its decision-making procedures in order to
respond to an urgency. These adaptations may have included curtailing certain procedures, restricting
the role and the fulfiiment of the parliamentary mandate of its members, the involvement of
parliamentary committees and reducing the time required for scrutiny, to mention a few. COVID-19
related legislative measures were typically dealt with under Rule 163 (urgency procedure) of
Parliament’s Rule of Procedure (RoP), butothersimilar situations have led to the adoption of amending
budgets, forexample.

At the same time, the COVID-19 crisis has shown the need for Parliament to quickly adapt its internal
working methodsin emergency situations. Consequently, in December 2020, new Rules 237 a-d were
adoptedin order to ensure the functioning of Parliament in extraordinary circumstances.®

®  See:European Parliament resolution of 28 November 2019 on the climate and environment emergency (2019/2930(RSP)).

4 See: Statement of 30 January 2020 on the second meeting of the International Health Regulations (2005) Emergency
Committee regarding the outbreak of novel coronavirus (2019-nCoV), https://www.who.int/news/item/30-01-2020-
statement-on-the-second-meeting-of-the-international-health-Regulations-(2005)-emergency-committee-regarding-
the-outbreak-of-novel-coronavirus-(2019-ncov).

> See:European Parliament decision of 17 December 2020 on amendments to the Rules of Procedure in order to ensure the
functioning of Parliament in extraordinary circumstances (2020/2098(REG)), P9_TA(2020)0380.
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1.1. Structure of the paper

In order to draw lessons from the management, both within Parliament and between the EU
institutions, of past urgency situations, this study analyses obstacles preventing democratic,
transparent, promptand efficient decision-makingfor Parliament and the EU institutionsand looks for
solutions to improve the situation.

More specifically, we reflect on the situations in which Parliament has been obliged to take a
decision under exceptional circumstances or within very short deadlines. We analyse whether
Parliament’s internal processes and procedures need to be reviewed and enhanced in order to cope
efficiently with such circumstances, while preserving Parliament’s fundamental role as legislative,
budgetary and political control authority and safeguarding its representation and interaction, policy-
making, elective, and system-development functions. To examine how the internal capacity of
Parliament could be improved to properly handle files in situations of urgency under the current
constitutional set-up, we look into the current procedures and practices within Parliament at
Committee and Plenary level. Moreover, we explore specific situations that can be identified as
requiring urgent action on the side of Parliament. In this context, we consider conceivable case
constellations fromthe various functional fields of Parliament, regarding, in particular:

a) Parliament’s legislative powers and its policy-making function. Special attention will be
given to Parliament’s proceedings under the ordinary legislative, consultation, consent and
budgetary procedures. In addition, we will place Parliament’s respective activities against the
legislative, policy-making activities of the Council of Ministers.

b) Scrutiny powers and Parliament’s control function. Here, we take into account the overall
range of typical scrutinyinstruments such as parliamentary questions, hearings, committees of
enquiry, or budgetary discharge.

c¢) Appointment powers and Parliament’s elective function. We concentrate on Parliament’s
performance duringinter-institutional appointment procedures.

d) Para-constitutional powers and Parliament’s system-development function. We focus on
the constitutional procedures for adjusting or amending the treaties, and inter-institutional
agreements that furtherdevelop constitutional provisions of the treaties.

e) The deliberative powers of Parliament and its interaction and/or representation
function. Here, we will focus on INI and INL procedures as well as on Parliament’s
interparliamentary delegations.

Analysing national parliament’s efforts to cope with emergency situations, the study reflects on
whether specific procedures should be put in placein order to ensure proper scrutiny of the files under
consideration; in this regard, we analyse whether good practices can be identified at the level of
national parliaments and federal, confederal as well as international assemblies, such as the
Parliamentary Assembly of the Council of Europe (PACE).

With a view to Parliament’s roles within the larger, inter-institutional fabric of governance, we examine
how to enhance the cooperation between EU institutions in times of urgency. We provide for a
systematic overview of the current set-upand on how the cooperation between EU institutions has
worked in recent emergency situations, suchas the COVID-19 crisis, and analyse how such cooperation
can be enhanced within the existing legal and procedural framework, in particular in the context of the
Framework Agreement on relations between the European Parliament and the European Commission
(FA-IIA), the inter-institutional agreement (lIA) on Better Law-Making (BLM-IIA), the IIA on budgetary
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discipline, on cooperation in budgetary matters and on sound financial management, and the IIA
between the European Parliament and the European Central Bank on the practical modalities of the
exercise of democraticaccountability and oversight over the exercise of thetasks conferred on the ECB
within the framework of the Single Supervisory Mechanism.

Finally, we turn to reflect on whether it would be conceivable to develop a separate (original)
emergency mechanism for Parliament or EU institutions in order to be able to act effectively in
emergency situations. Which situations should such a mechanism primarily address? Which are the
opportunitiesand challengesin setting up such a mechanism? By which means ormeasures could such
a mechanism be introduced?

1.2. The normative set-up for emergency situations

Any process towardsreacting to crisis by adjusting orreforming (parts of) the Union’sacquis should be
in conformity with the respect of the principle of democracy asit is defined under Articles 9to 12 Treaty
on the Functioning of the European Union (TFEU). This fundamental principle of the formation of a
representative, parliamentary system is characterized through specific means for ensuring legislative-
executive checks and balances: those appointed with executive functions should base their resulting
power on directly elected legislatures. Parliaments should be in a position to effectively use their
elective and control functions vis-a-vis the executive bodies. The EU’s instruments, institutions and
regimes that emerged during - or as a result of - the crisis are characterised by politically and legally
binding decisions, which influence citizens’ ways of living and constrains their individual freedom.
Crisis sub-systems of the EU directly affect national legislatures and the linkage between citizens and
the governing bodies of the Member States. Therefore, any institutional design that emerges under
crisis mode faces a multitude of questionsas to how representative the resulting system of emergency
governanceis, in which way its quasi-executive branches—the Eurogroup, its President, the European
Council, the Council and the Commission - remain accountable to citizens via a directly legitimated
body and how democratic the decision-making procedures are.

In this respect, it is safe to assume a continuous ‘renaissance’ of the German Constitutional Court’s 1993
Maastricht ruling, which led to a general critique of the EU’s parliamentary model. The basic
assumptionofthe Courtremainsthat a polity presupposes a demosin ethno-national or ethno-cultural
terms (the national 'Volk’ (People) instead of the denationalized or post-national ‘Gesellschaft (Society)
or ‘Gemeinschaft (Community or Citizenry)'. Without a single European people sharing heritage,
language, culture and ethnic background, and without a European public space of communicationthat
could shape the wills and opinion of the population, no European statehood could be founded. Assume
that a socio-political entity, which is willing to produce democratic forms of governance, cannot simply
dictate structural prerequisites and pre-constitutional elements of the future polity. One could then
develop the Court’s argument further and conclude that any attempt of institutional and procedural
adjustment or reform is unreasonable unless the different EU-27 Demoi are identifying themselves as
part of an emerging European Demos.

Against this line of analysis, largue that the EU’s reform and adjustment processes are not only about
territory and identity or —in the language of the German Constitutional Court —about culture, shared
heritage, language and ethnic belonging. | assume that any kind of a supra- or super-national
governance structure without a directly elected parliamentarybackbone beyond national assemblies
would pervert the Union, or any othersub-systemof the EU into an executive autocracy: a system that
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would be apt to allocate and deliver commongoods (i.e. to provide output-legitimacy), but not subject
to any kind of continuous control (throughput-legitimacy) and never able to guarantee that the ways
decisions are taken respectthe rule of law (input-legitimacy) (Maurer 2002, Scharpf 2004, Schafer 2006,
Schmidt 2013). Therefore, | conceive the ‘re-parliamentarisation’ of the EU’s de-parliamentarised
policies through both theEuropeanand the national parliamentsasonly one tool, but anessential one,
for building alegitimate, universally accepted European orderduring and after emergency situations.
The missing ‘demos’is not a prerequisite, but an ideal product of successful, reflexive and continuous
(re-)integration and institutional (re-)design (Maurer 2012). The “demos is constructed via democratic
‘praxis’. [...] Instead of ‘'no EU democracy without a European demos’, we have ‘no European demos
without EU democracy” (Hix 1998). Taking this perspective seriously, | consider the very process of EU
crisis reaction within the overall EU integration process as an ongoing search for opportunity
structures, which allow the institutions of the EU’s multi-level system to combine several demands for
democracy-building beyond, but still with the nation state (Maurer 2002).

22 PE730.838



Improving urgency procedures and crisis preparedness

2. CONCEPTS AND TYPES OF EMERGENCIES®

Emergencies can be defined as a dangerous or serious situation or process, such as an accident, that
happens suddenly or unexpectedly and needs immediate action. With regard to the organisation of
states, inter- or supranational institutions, emergency situations trigger “the existential rationale” of
the constitution (Ackermann 2004), i.e. alterations in the distribution of functions, powersand checks-
and-balances among the different organs.

2.1. Framingthe emergency

Most national constitutions contain provisions on emergency situations. In a minority of countries
there is no emergency rule as such. Instead there are provisions to be applied in the event of war,
danger of war, or other emergency situations (Ackerman 2004; Agamben 2005; Alexandre et.al. 2020;
Atanassov et.al. 2020; Bentzenet.al. 2020; Binder et.al. 2020; Bjgrnskov/Voigt 2018; Forejohn/Pasquino
2004). In Norway, Denmark, Luxembourg, Sweden and Austria, no emergency rule exists in the
ordinary sense of the word. The government of Denmark may issue temporary acts when the MPs
cannot be gathered and the circumstances are extremely urgent. However, such acts must not be in
conflict with the constitution and have to be submitted to the Parliament for approval or disapproval
at the beginning of the first possible assembly of the Parliament. In Luxembourg, although no
emergency ruleas such exists, in times of economicand social crises the legislature may passenabling
acts (habilitations législatives) empowering the executive to regulate certain areas that are not
considered the exclusive domain of laws. In such situations the executive itself may pass decree-laws
invoking the state of necessity as a condition of validity of such decree-laws. In Austria, if the
Parliament cannot meet in time, or is impeded from action by circumstances beyond its control, to
prevent obvious and irreparable damage to the community, the Federal President can, at the
recommendation of the Federal Government and on his and their responsibility, take necessary
measures by way of provisional law-amending ordinances. The Federal Government must present its
recommendation with the consent of the Standing Sub-Committee, to be appointed by the Main
Committee (Hauptausschuss) of the Nationalrat (National Council). Such an ordinance requires the
countersignature of the Federal Government, and must be submitted by the Federal Government to
the Nationalrat without delay. Within four weeks of submission, the Nationalrat must either vote a

¢  This part of the study essentially draws on the answers provided by Member States for the Observatory of situations of
emergency in Venice Commission Member States
(https://www.venice.coe.int/WebForms/pages/?p=02 EmergencyPowersObservatory&lang=EN), the answerstoa
questionnaire of the PACE's Committee on Political Affairs and Democracy to national parliaments via the European
Centre for Parliamentary Research and Documentation (ECPRD)
https://pace.coe.int/pdf/f4ac61ff252d0d49b56e84ba2e5c8694cd49a737d292a4a547c485a548e4c3db/doc.%2015157.p
df; Questionnairesfocused on two main questions: The first referred to whether parliaments had adopted emergency
legislation, and the second, whether parliaments have been consulted by the government on, and/or agreed to,
introducing special measures, such as quarantine rules, curfew or a state of emergency.) the report by Jonathan Murphy
(2020). Parliaments and Crisis: Challenges and Innovations (https://www.inter-pares.eu/sites/interpares/files/2020-
05/Parliaments%20and%20Crisis%20Challenges%20and%20Innovations%20Primer.pdf) as well as the related INTER-
PARES Parliamentary responses during the COVID-19 Pandemic — Data Tracker (https://www.inter-
pares.eu/en/parliamentary-innovations-times-crisis), the answers provided to the IPU’s Country compilation of
parliamentary responses to the pandemic (https://www.ipu.org/country-compilation-parliamentary-responses-
pandemic), and Parliament’s EPRS study “States of emergencyin response to the coronavirus crisis. Normative response
and parliamentary oversight in EU Member States during the first wave of the pandemic” by Maria Diaz Crego and Silvia
Kotanidis (https://www.europarl.europa.eu/RegData/etudes/STUD/2020/659385/EPRS STU(2020)659385 EN.pdf).
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corresponding Federal Law in place of the ordinance or pass a resolution demanding that the
ordinanceimmediately be invalidated. In addition, certainordinary laws provide the executive with the
power to take measuresin times of economiccrisis or scarcityin order to provide necessary supplies.

The constitutions of most of the other Council of Europe (CoE) Member States contain specific
provisions on emergency situations. In a minority of these countries (Cyprus, Malta, Liechtenstein)
thereis only one type of emergency rule. In Cyprus, for example, a proclamation of emergency may be
issued in case of war or other publicdangerthreatening the life of the nation. Similarly, the Constitution
of the Slovak Republic provides for emergency rule without specifying its causes. In the ordinary
legislation there arereferences to different types of emergency rule, such as the state of military alert,
natural disasters and catastrophes. In a majority of states, however, there are different types of
emergency rule to deal with differentkinds of emergenciesin proportion tothe gravity of the situation.

In Germany, the 1968 amendments to the Basic Law (Grundgesetz, hereinafter GG) provide for three
distinct types of emergency situation. Regrettably, the provisions of the “emergency constitution”
(Notstandsverfassung) are not bundled in one section of the Basic Law; instead, they are distributed
throughout the Basic Law in a rather confusing manner. In any case, the overriding objective of the
emergency constitution is to protect the existence and the free democratic basic order of the federal
and state governmentsin extreme cases by simplifying procedures and concentrating powers, bothin
terms of the vertical and horizontal separation of powers. A “state of defence” exists when the repubilic
is under attack or threat ofimminent attack by an armed force (Article 115a-i GG). A “state of tension”
covers the conditions that precede a state of defence, such as a “situation approaching civil war or
preparation for international war” (Article 80a GG). The “internal state of emergency” covers natural
disasters, grave accidents, threats to the free democratic order in the federation or the Lander, or
dangers to public security or order. Under Article 35(2)(1) of the Basic Law, a Land may request
assistance from other Lander and the federal government in the event of threats to public safety and
order of “particular significance” and under Article 35(2)(2) in the event of natural disasters and
particularly seriousaccidents. Paragraph 2is an expression of federal solidarity. Paragraph 3 regulates
cases in which such natural disasters or accidents affect the territory of several federal states. In such
cases, the federal government may orderother states tomake their police forces available tothe extent
necessary to effectively combat the disaster. Alternatively, or cumulatively, the federal government
may use the federal police and the armed forces to assist the police. Here, then, the Basic Law takes a
step back from federalism, which is otherwise so central to the Constitution, in favour of effective
disaster response.However, the restrictionson the principle of the federal state are to be lifted “at any
time at the request ofthe Bundesrat,and otherwiseimmediately after the elimination of the danger”
(p.2).Only the external state of emergency provides fordeviating rules with regardto legislation, while
the internal state of emergency leaves legislation completely untouched. Thus, only in the case of
defence does a (small) joint committee under Article 53a of the Basic Law assume the position of the
Bundestag and Bundesrat, which can act more effectively and nimbly. In the event of defence, the
simplified procedure of Article 115d (2) and (3) of the Basic Law also applies, which has the effect of
speeding up thelegislative process in termsof submission, adoption and promulgation.Regarding the
state of internal emergency, the Basic Law does not contain any provisions for the event that the
Bundestag or another supreme federal body cannot meetor act.

The Constitution of France contains two provisions relatingto the state of emergency:Article 16 grants
exceptional powers to the President of the Republic when the institutions of the Repubilic, the
independence of the Nation, the integrity of its territory or the execution of its international
commitments are threatened in a serious and immediate manner and that the regular functioning of
the constitutional authorities is interrupted. The National Assembly may not be dissolved during the
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exercise of emergency powers. After thirty days of the exercise of the exceptional powers, the
Constitutional Council can be referred to by the President of the National Assembly, the President of
the Senate, sixty députés or sénateurs, to determine if the conditions are stillmet. The Council shall rule
inthe shortesttime possible by a publicruling. TheCouncil rulesin the same conditions after sixty days
of the exercise of the exceptional powers and at any moment beyond this period. Article 16 on
exceptional powers was invoked only once, in 1961, following a failed coup attempt in then French
Algeria. Article 36 regulates the “state of siege” (état de siége) in case of an “imminent peril resulting
from a foreign war (guerre étrangeére, or simply “war”) or an armed rebellion (une insurrection a main
armée). The President can decree it in the Council of Ministers for a maximum period of twelve days.
This period can only be extended with the approval of Parliament.

The state of emergency is not as such framed by the French Constitution. On two occasions, the
Constitutional Council has ruled that the Constitution does not exclude the possibility for the
legislature to provide for a state of emergency regime’ . During the COVID-19 crisis, the French
authorities did not use the emergency regimes provided for by the legislation in force (Law 55-385 of
3 April 1955), but introduced, by alaw adopted to thiseffectin March 2020, a new “health emergengy”
regime. This state of emergency is framed by the law of 23 March 2020 and can be declared in the
Council of Ministers for a period of two months. Extensions must be voted for by the Parliament. The
prime minister is authorised to adopt measures in order to, inter alia, regulate or prohibit the
movement of people and vehicles and regulate access to public transportand the conditions of their
use, prohibit citizens from leaving their homes, ordermeasures to place and keep in quarantine, place
restrictions onthe freedom of assembly,orderthe requisition of persons, goodsand services necessary
to combat the health disaster, take temporary measuresto control the prices of certain products.®

In addition, Article 38 of the Constitution provides that in order to implement its programme, the
Government may ask the Parliament for authorization, for a limited period, to take measures by
Ordinance that are normally the preserve of statute law. Ordinances are issued in the Council of
Ministers, after consultation with the Conseil d’Etat. They enter into force upon publication, but shall
lapsein the event of failure to table before the Parliament the Bill to ratify them by the date set by the
Enabling Act. They may only be ratified in explicit terms. At the end of the emergency period
Ordinances may be amendedsolely by an Act of Parliamentin those areas governed by statutelaw.

The Spanish and the Hungarian constitutions adopt a more diversified, plural model for declaring
emergency rule. Article 116 of the Spanish Constitutionrefersto three specific situations which it terms
“state ofalarm”, “state of emergency”, and “state of siege” (or martial law). However, the Constitution
does not define the causes for which emergency rule may be declared, leaving this task to organic
legislation. Accordingto Article 116, the Governmentshall declare the state of alarm by decree, decided
upon by the Council of Ministers, and shall specify the territorial area to which the effects of the
proclamation shallapply. It canlast up to 15 days at maximum and only be extended, with no limit, by
the authorization of the Congress. The state of exception should be authorized by the Congress and
then declared by the Governmentby decree decided uponthe Council of Ministers. It must specifically
indicateits effects, the territorial area to which it is to apply and its duration which may not exceed 30
days, subject to extension fora further30 days’ periodwith the same requirements. In addition, Article
55.1 of the Constitution establishes that only in the states of exception and siege can some
fundamentalrights be suspended, butnotin the ‘state of alarm’, where they can only be limited. Based

7 See: Decisions No. 2015-527 QPC of 22 December 20 and 2016-535 QPCof 19 February 2016.

8 See: Code de la santé publique - Chapitre ler bis : Etat d'urgence sanitaire (Articles L3131-12 a L3131-20),
https://www.legifrance.gouv.fr/codes/article |c/LEGIARTI000041867960/2020-05-30/.
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on such constitutional empowerment, the Organic Law 4/1981 provides for a differentiated model in
which the different types of emergency rule are based on different causes. Accordingly, the Organic
Law defines the “state of alarm” as a response to natural emergency situations in order to deal with
catastrophes, calamities or public disasters, health crises and periods of scarcity of basic commodities.
The “state of emergency”is prescribed “whenthe free exerciseof the citizen’srightsand liberties orthe
normal functions of democratic institutions, public services essential for the community or any other
aspect of public order are altered to the extent that the ordinary powers prove insufficient to re-
establish or maintain them®”. Finally, the Organic Law defines the “state of siege” as a military
emergency which may be declared “in the event of an insurrection or threatof insurrection or an act of
force against the sovereignty or independence, territorial integrity and constitutional order of Spain
which cannot otherwise be resolved”. The Organic Law No. 4/1981 of 1st June 1981 on the alarm,
exception and siege states was applied for only the second time in the recent Spanish constitutional
history on 14th March 2020. The Government Decree No.463/2020 ‘declaring the state of alarm for the
managementofthe health crisis caused by COVID-19’ was passed.

The Hungarian Constitution also defines three different types of emergency: The state of siege is
declared in case of war or an immediate danger of foreign armed attack. In this case, a Council of
National Defence is established to exercise the powers of the government, the President of the
Republic,and other powers delegated to it by the National Assembly. The President of the Council of
National Defenceis the President of the Republic. Its members consistof the President of the National
Assembly, leaders of the parliamentary party groups represented in the National Assembly, the Prime
Minister, Ministers, the Commanderand the Chief of the General Staff of the Hungarian Army. The state
of emergency is declared in case of serious and violent acts which threatenthe constitutional order or
in case of natural or industrial disasters.During the state of emergency, exceptional measures are taken
by the President of the Republic by decrees. Finally, the state of public danger is declared in cases of
less serious threatsto publicorder and public security, allowing governmentto issuedecrees that may
contradict existing laws. Based on Article 53 of the Fundamental Law which provides for a state of
danger, on 30 March 2020, the Hungarian Parliament approved a law authorising the Government to
manage the COVID-19 pandemic and its consequences by any means it deems necessary and
proportionate. This Enabling actfollowed the Government’s declaration of a state of danger due tothe
pandemicon 11 March 2020. Under the Enabling Act |, the Government received plenary law-making
powers to enact decrees that may depart from or suspend existing acts of parliament without
meaningful constitutional constraints. While the Parliament canterminate the state of danger any time,
the ruling party (Fidesz) continues to control a two-thirds majority in the Parliament. A day after the
adoption of the enabling act, the Government invoked its newly acquired powers to extend all
previously introduced emergency measures until the end of the state of danger. Another decree resets
the terms of judicial operations, introducing E-trials in certain cases and judgments without trial in
others.? Altogether, Enabling Act | provides for textual guarantees that the Parliament and the
Constitutional Courtwould remain open and that most constitutional rights could not be infringed. In
addition, it requiresall decrees issued during a stateof emergency to automatically sunset after 15 days
unless renewed by the Parliament. With Enabling Act |, however, the Parliament delegated its power
to renew decrees for the duration of the state of emergency to the government itself, thereby
cancelling its mostimportantcheck.™

® See: Rendta Uitz (6 April 2020). Hungary's Enabling Act: Prime Minister Orban Makes the Most of the Pandemic.
https://constitutionnet.org/news/hungarys-enabling-act-prime-minister-orban-makes-most-pande mic.

1 See:Timea Drindczi & Agnieszka Bien-Kacata (2020) COVID-19 in Hungary and Poland: extraordinary situation and illiberal
constitutionalism, The Theory and Practice of Legislation, 8:1-2, 171-192,D0I: 10.1080/20508840.2020.1782109.
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2.2. Authorisingandlimiting emergencyrule

In most countries, the power to declare emergency rule is divided between the legislative and
executive branches. Usually the executive proposes and the legislature approves the declaration of
emergency rule. In Germany, the state of defence and the state of tension need to be declared by a
two-thirds majority of both the Bundestag and the Bundesrat. The government may request the
Bundestag toinitiate the state of defence, and the decision must then be promulgated by the Federal
President. The state of tension mayalso be initiated by a two-thirds majority of the Bundestag without
the concurrence of the Bundesrat being necessary. Only the internal state of emergency may be
initiated without a formal resolution of the Bundestag. In Spain, the state of alarmmay be declared by
the Council of Ministers and the decree is communicated to the Congress of Deputies. The state of
emergency may be declared by the Council of Ministers with the prior authorisation of the Congress of
Deputies. The State of siege may be declared by an absolute majority voteof the Congress of Deputies
at the exclusive request of the Council of Ministers. In Portugal, the state of siege and emergency rule
may be declared by the President of the Republic upon proposal of the Government and prior
authorisation by the Assembly of the Republic. In Finland, both the state of defence and the state of
readiness are adopted by a decree of the President of the Republic in session with the Council of
Ministers, and are then submitted tothe Parliament. While the decree proclaiminga stateof defence is
effectiveimmediately, the decree proclaiming a state of readiness may become effective,as arule, only
after it has been approved by the Parliament.

Some constitutionsrequire qualified parliamentary majorities for the declaration of emergency rule. In
Germany, this is a two-thirds majority of both the Bundestag and the Bundesrat for the declaration of
the state of defence and the state of tension. In Spain, for the declaration of a state of siege,an absolute
majority of the Congress of Deputies is required. In Hungary, the required majority forthe declaration
of the state of siege or emergency ruleis a two-thirds majority of deputies. In Greece, if the Chamber
of Deputies itself declares the state of siege, this requires a majority of three-fifths of the total number
of deputies. If the Chamber of Deputies approves the state of siege declared by the executive, an
absolute majority of the total number of deputies is required. In Latvia, the absolute majority vote of
the members’ present is required. In Malta, if emergency rule is declared by the House of
Representatives, the required majority is two-thirds of allmembers.

Many constitutions provide a time-limit for emergency rule. This period is 14 days in Malta, 15 days in
Greece and Portugal, 30 to 60 days in Russia, two months in Cyprus, three months for the state of
defence and one year for the state of readiness in Finland, and six months in Latvia, Lithuania and

Turkey. These periods are normally renewable. With the exception of Croatiaand Hungary, nearly all
EU Member States introduced temporary emergency measures to deal with the Covid-19 crisis, mainly

through ordinary legislation. First emergency measures were generally introduced for a period of 15
days to approximately one monthacrossall EU Member States, and were then renewed at least once.
The state of emergency was prolonged at least once in almost all the EU Member States that had
declared it.In some countries, the state of emergency was prolongedby Presidential decree (Portugal,
Romania), in others by Parliament (Bulgaria, France, Luxembourg, Czech Republic, Spain), or by the
government(Estonia).

In most countries, the declaration of a state of emergencyinvolvesthe transfer of additional powers to
the executive. In Croatia, the Chamber of Representatives may, for a maximum period of one year,
authorise the Government to regulate issues falling within the competence of the Chamber of
Representatives by decree-laws, except those relating to the elaboration of constitutionally
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guaranteed freedoms and human rights, the rights of minorities, the election system, the organisation,
functioning and responsibilities of government bodies and local self-government. In Germany, the
Basic Law does not grant the executive the competence to issue special emergency decree-laws.
Nonetheless, during a state of defence legislative procedure can be simplified, in that urgent
governmentbills may be presented to bothHouses simultaneously to be considered immediately.

From a democratic point of view, emergency measures adopted during a formal state of emergency
should always be subject to effective safeguards. In this respect, the Venice Commission of the CoE, in
its 2020 Reflections, stressed that”it is essential that boththe declaration and possible prolongation of
the state of emergency, on theone hand, and the activation and applicationof emergency powers on
the other hand be subject to effective parliamentary and judicial control”."" Such review should also
extend to any - potential or effective - shifts in the distribution of powersand competences that might
take placeduring a state of emergency.

“Best practice” can thus be identified in those states where the declaration of the emergency
situation and the associated delegation of powers from the parliament to the government -
parliamentary legislation authorising government to take emergency measures by decrees depend
on a parliamentary resolution. Regarding the COVID-19 crisis, the UK’s Coronavirus Act 2020 was
introduced as emergency legislation on 19 March 2020 to enable the government to respond to an
emergency situation. Similarly, the Norwegian Storting’s temporary Corona Act delegated
parliamentary powers to the government by providing government with the authority to add to or
depart from certain legislation as far as is necessary to safeguard the intention of the respective law.
The Storting limited the application of the delegationforone month and included a clause thatallowed
the Storting atany given time to repeal partly or in fullthe enabling act by a one-third minority vote in
the Chamber. In Spain, the government introduced the state of alarm for the management of the
health crisis situation caused by COVID-19 by royal decree on 14 March 2020 for a maximum period of
15 days and informed the Congress of Deputies immediately and asked authorisation from the
Congress of Deputies to extend the state of alarm for another 15 days. This delegation procedure has
subsequently been repeated several times. In addition, the Spanish government submitted to the
Congress of Deputies, for debate and approval by vote, a numberof decree-laws. Similarly, in Italy, the
governmentfirstintroduced, on 23 February 2020, a series of decree-laws, which had to be approved
by the Houses of parliament within 60 days.

2.3. Conceptualisation of emergency situations by the ECHR

The European Convention on Human Rights (ECHR) or the International Civil Pact, explicitly regulate
the treatment of rights in the event of an emergency and could serve as a model for further
development. The ECHR, for example, standardizes in its Article 15 (ECHR 2021):

A) In time of war or other public emergency threatening the life of the nation any High Contracting
Party may take measures derogating from its obligations under this Convention to the extent strictly
required by the exigencies of the situation, provided that such measures are not inconsistent with its
other obligations under international law.

" See: Venice Commission (2020), Report - Respect for democracy, human rights and the rule of law during states of
emergency: reflections - taken note of by the Venice Commission on 19 June 2020 by a written procedure replacing the
123rd plenary session, Doc. No. CDL-AD (2020)014, paragraph 14.
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B) No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from
Articles 3,4 (paragraph 1) and 7 shall be made under this provision.

C) Any High Contracting Partyavailing itself of this right of derogationshall keep the Secretary General
of the Council of Europe fully informed of the measureswhich it has taken and the reasons therefor. it
shall also inform the Secretary General of the Council of Europe when such measures have ceased to
operate and the provisions of the Conventionare again being fully executed.

The European Court of HumanRights (ECHR) defined “otherpublicemergency”in the famous Lawless
case (ECHR 1961, Case of Lawless v.Ireland, No. 3., Application no 332/57) as “an exceptional situation
of crisis or emergency which affects the whole populationand constitutesa threat tothe organised life
of the community of which the Stateis composed”. Article 15(1) of the ECHR thus sets very high factual
hurdles for the taking of extraordinary measures. Furthermore, it is standardized that measures
suspending human rights may only be taken “insofaras the situation absolutely requires”. In addition,
Article 15(2) ECHR excludes certain rights from the possibility of derogation, and Article 15(3) ECHR
imposes comprehensive information obligations. In thisrespect, Article 15 ECHR does notonly have an
enabling function in the sense that secondary derogation is possible. More decisive are the limiting
and warning functions of such a provision. Article 15 ECHR considerably limits possible emergency
measures by means of high factual hurdles, explicit derogation of certain rights and special
requirements for legal consequences. The information requirements of Paragraph 3 also have a
warning function, both internally and externally. States should be made particularly aware of the
extraordinary intensity of the measures and the population should be informed that the state of
emergency is exceptional and that the restriction of their rightsis extraordinaryand temporary.
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3. HOW THE EU TREATIES DEAL WITH EMERGENCY RULE

The EU’s treaties do not contain specific provisions on the determination of the state of emergency
and, therefore, no procedures that could particularly limit the work of the institutions (de Witte 2022:
5). On the other hand, the treaties, as well as secondary legislation based on them, indirectly refer to
the triggers of national emergency constitutions. Moreover, the treaties contain provisions that
constrain Parliament’s—andonly Parliament’s! - powers in specific cases thatmayfall into the category
of emergency. Parliament, on its side, restrains its powers by referring to Article 163 of its Rules of
Procedure.

3.1. Solidarity clause and the Council’simplementing decision

The so-called “solidarity clause” of Article 222 TFEU provides the option for the Union and its
Member States to act jointly in a spirit of solidarity ifa Member State is the object of a terrorist attack
or thevictim of a disaster:

Article 222

1. The Union and its Member States shall act jointly in a spirit of solidarity if a Member State is the
object of a terroristattackor the victim of a natural or man-made disaster. The Union shall mobilise all
theinstrumentsat its disposal, including the military resources made available by the Member States,
to:

a) -preventtheterrorist threatin theterritory ofthe Member States;
- protect democraticinstitutionsand the civilian population fromany terroristattack;
- assista Member State in its territory,at the request of its political authorities, in the event
of a terrorist attack;
b) assista Member Statein its territory, at the request of its political authorities, in the event
ofa naturalor man-made disaster.
2. Should a Member State be the object of a terrorist attack or the victim of a natural or man-made
disaster, the other Member States shall assist it at the request of its political authorities. To that end,

the Member States shall coordinate between themselvesin the Council.

The Council decision of 24 June 2014 on the arrangements forthe implementation by the Union of the
solidarity clause ' (‘implementing decision’) gave also birth to some definitions to benchmark an EU
emergency: Accordingly, “disaster’ means any situation which has or may have a severe impact on
people, the environment or property, including cultural heritage, ‘terrorist attack” means a terrorist
offence as defined in Council Framework Decision 2002/475/JHA (5), ‘crisis’ means a disaster or
terrorist attack of such a wide-ranging impact or political significance that it requires timely policy
coordination andresponse at Union political level, and ‘response’ means anyactiontaken in the event
ofa disaster or aterrorist attackto address its immediate adverse consequences.”

2 Council Decision of 24 June 2014 on the arrangements for the implementation by the Union of the solidarity clause, OJL

192,1.7.2014,p. 53-58.
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Article 5(3) of theimplementing decision also provides for possible measures thatcould have an effect
on the functioning of the Union and its institutions: hence, the Commission and the High
Representative shall submit proposals to the Council concerning decisions on exceptional measures
not foreseen by existing instruments, requests for military capabilities going beyond the existing
arrangements on civil protection, or measures in support of a swift response by Member States.
Member States shall assist the affected countryat the request of the latter’s political authorities. To that
end, the Member States shall coordinate between themselves in the Council.

The solidarity clause was inserted in the Lisbon Treaty in order to regulate essentially security-related
hazardous situations. This is already indicated by the treaty provisions regarding the implementation
of the clause: any implementing arrangement is defined by a decision of the Council acting on a
joint proposal by the Commission and the High Representative of the Union for Foreign Affairs
and Security Policy. Parliament is only informed. The implementing decision specifies that the
“Presidency of the Council will inform the President of the European Counciland the President of the
European Parliament of the invocation of the solidarity clause and of any major developments.” The
Council’s internal coordination relies on the EU Integrated Political Crisis Response (IPCR)
arrangements, approved by the Council on 25 June 2013. The security bias of the solidarity clause is
further confirmed by the stipulation that the Council will be assisted by the Political and Security
Committee, which in turn will draw on the structures developed under the Common Security and
Defense Policy.

3.2. Article 122 TFEU and the EU’s economic and financial crisis

With regard to the question of thedefinitional delimitation of the state of emergency within the Union,
it is worth to look into Article 122 TFEU in relation to the EU’s economic policy and Article 196 TFEU
regarding civil protection.

According to Article 122, “where a Member State is in difficulties or is seriously threatened with severe
difficulties caused by natural disasters or exceptional occurrences beyond its control, the Council, ona
proposalfrom the Commission, may grant, under certain conditions, Union financial assistance to the
Member State concerned.” According to Article 196, the Union “shallencouragecooperation between
Member States in order to improve the effectiveness of systems for preventing and protectingagainst
natural or man-made disasters.”

Article 122 TFEU formed the key legal basis during the economic and financial crisis to adopt the
EMU-related programmes for Greece, Ireland, Portugal, and Cyprus: the first programme for Greece
took the form of the European Financial Stabilisation Mechanism (EFSM)" whereby the Council
decided alone and Parliament was informed later on. Respective implementation took the form of
Council implementing decisions.™ Subsequent modifications of the Eurozone rescue and financial
adjustment instruments, namely the European Financial Stability Facility (EFSF) and the permanent
European Stability Mechanism (ESM) '®, were then done outside the EU institutional framework.

¥ See:0JL118,12.5.2010,p.1.

* See: e.g. Council Implementing Decision (EU) 2016/544 of 19 August 2015 approving the macroeconomic adjustment
programme of Greece (2015/1411),0JL91,7.4.2016, pp. 27-32.

" See: Treaty establishing the European Stability —Mechanism  (2012), https//eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:42012A0202(01)&from=EN.
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Given that financial contributions emanated exclusively out of national budgets, Parliament was not
involved in the establishment of, and the individual decisions on the programmes of the EFSF
and the ESM, respectively. Parliament appears to have been systematically sidelined throughout the
economicand financial crisis: in fact, most of theimmediate financial measuresand instruments relied
on legal bases of the TFEU which do not provide for a strong role of Parliament. Instead, the
instruments of EMU’s economic and fiscal policies are decided by the Council and the European
Council under special legislative and non-legislative procedures. In addition, intergovernmental
instruments such as the Fiscal Compact (Treaty on Stability, Coordination and Governance in the
Economicand Monetary Union - TSCG) escape the EU’s institutional and procedural systemof checks
and balances, because they have been adopted outside the EU treaties’ framework. While they
confirm the Council’s and the EuropeanCouncil’s roles in the Eurozone, they do not call for analogous
rights for Parliament to co-decide with or to control these (inter-)governmental bodies. Fiscal policy
and financial assistance instruments such as the ESM are not dependent on the EU’s budget.
Accordingly, the parliamentaryarm of the EU’s budget authority remains excluded from the decision-
making and control of these instruments. Instead, however, the Council’s Eurogroup decisions on
loans, guarantees and financial assistance are subjectto national parliamentary scrutiny.

The crisis reaction developmentsregardingthe EMU effectively strengthened cooperation among the
governments of the Euro-17, while widely ignoring the parliamentary component and the more
generalissue of democratic legitimacy of the EMU. Neither Parliamentnorthe national parliaments are
provided with a uniform or coordinated, reliable control mechanism whereby parliamentary oversight
is combined with the possibility of political and legal sanctions against the decision-makers of the
European Council, its President, or the Eurogroup. And althoughthe Lisbon Treaty explicitly holds that
the European Council “shall not exercise legislative functions”, the heads of state and government
increasingly stepped in to mandate the Commission with rather fixed sets of reform proposals for
further policy-initiation and to asktheir Presidentto present proposals with a view to reform the EMU.
Parliamentis only informed of the results of the European Council meetings and Eurogroup summits,
its President participates at the beginning of the meetings, and some of its Members get informal
access to the negotiationtable, always atthe discretion of theEuropean Council. As a result, Parliament
has at large remained a passive observer. The resulting democratic deficit is not compensated through
national parliaments, since only a few of them were able to force their governmentsinto both ex-ante
and ex-post scrutiny (Wessels et.al. 2013).

3.3. Article 122 TFEU and the COVID-19crisis

Thefirst economicresponse of the EU in reacting to the COVID-19 pandemic was Regulation 2020/460
of 30 March 2020 on specific measures to mobilise investments in the healthcare systems of Member
States and in other sectors of their economies in response to the COVID-19 outbreak (Coronavirus
Response Investment Initiative, CRII)."® The Commission submitted its proposal on 13 March 2020, and
Parliament’s REGI Committee appointed the rapporteur three days later, on 16 March. On 23 March,
the Committee referred the draft legislative resolution without report to the Plenary. Based on its

' See:Regulation (EU) 2020/460 of the European Parliament and of the Council of 30 March 2020 amending Regulations
(EU) No 1301/2013, (EU) No 1303/2°"3 and (EU) No 508/2014 as regards specific measures to mobilise investments in the
healthcare systems of Member States and in other sectors of their economies in response to the COVID-19 outbreak
(Coronavirus Response Investment Initiative) OJL 99, 31.3.2020, p. 5-8.
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budgetary powers, Parliament was thus formally fully involved and adopted the Commission’s
proposal without amendmentvia the urgency procedureunderArticle 163 of its RoP on 26 March 2020,
by a remote vote with 683 votes to one, with four abstentions. The CRIl promotes investment by
mobilising cash reserves available in the European Structural and Investment Funds — the European
Regional Development Fund (ERDF), the European Social Fund (ESF) and the Cohesion Fund (CF), and
the European Fund for Maritime Affairs and Fisheries (EMFF) — in order to tackle the COVID-19 crisis
without delay. Given thatnearly EUR 8 billion of pre-financing from EU structural and investment funds
was not used by Member Statesin 2019 and should have been repaid by the end of June 2020, Member
States were allowed to keep this money.

Box 1: Coronavirus Response Investment Initiative (CRII)

On 13 March 2020, the Commission published the Communication “Coordinated Economic
Responseto the COVID-19 Outbreak”. The Communication launched a specialinvestment initiative
- the Coronavirus Response Investment Initiative (CRIl) - to respond to COVID-19 with a special
package of measures mobilizing the existing liquidity of €8 billion under the EU’s Structural Funds.
This amount was intendedto triggeran additional €29 billion in EU co-financing from the Structural
Funds in the Member States, which would result in up to €37 billion in public investment to combat
the COVID-19 pandemic. The package of measures was fleshed out in (1) the proposal for a
Regulation amendingthe CPR, ERDF, EMFF Regulationsof the current financial period (2014-2020),
and (2) the proposalfor a Regulation amending the EU Solidarity Fund Regulation in order to provide
financial assistance to Member States and countries negotiating their accession to the Union
affected by a major health emergency. Both proposals were urgently presented and discussed in the
Counciljust four days after their publicationon 17 March 2020.

The fast-track procedure had the advantage of responding to the COVID-19 pandemic quickly and
within the budgetary system already set up. However, the procedure had a disadvantage in that the
distribution keys andfunding commitments agreedin the basic Regulations remained untouched. The
measure was therefore particularly advantageous for the states of Eastern and Central Europe, but
disadvantageousfor the states of Southern Europe, particularly affected in thefirst wave.

Parliament’s involvement was differentwhen more innovativeeconomicinstruments were introduced.
While a series of additional measures were adopted under the ordinary legislative procedure
(OLP) or consent, consultation or budgetary procedures, several other important decisions
where adopted under Article 122 TFEU without any parliamentary involvement. In fact, Article
122 TFEU was extensively used by the Commission and the Council in the context of the immediate
response to the COVID-19 crisis: Council Regulation 2020/2094 of 14 December 2020 established a EU
Recovery Instrument to support the recovery in the aftermath of the COVID-19 crisis '/, and Council
Regulation 2020/672 of 19 May 2020 established a European instrument for temporary support to
mitigate unemploymentrisksin an emergency (SURE) following the COVID-19 outbreak'. In addition,
CouncilRegulation 2020/521 of 14 April 2020 activated the emergency support underRegulation (EU)
2016/369, and amended its provisions taking into account the COVID-19 outbreak.”

7 See:OJL 433,22.12.2020, pp. 23-27.
B See:OJL 159,20.5.2020, pp. 1-7.
" See:0JL 117,15.4.2020, pp. 3-8.

PE 730.838 33



IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

Box 2: Coronavirus Response Investment Initiative Plus (CRII+) and SURE

The Commission published a new communication on April 2, 2020, entitled “Responding to the
Coronavirus-Everyavailable euro willbe used in every possible wayto protectlives andlivelihoods.”
The subsequent legislative package “Coronavirus Response Investment Initiative Plus” (CRII+),
proposed further measuresin the area of cohesion policy to provide additional flexibility for the use
of European Investment andStructural Fundsin response to the COVID-19 pandemic. The objective
of CRII+ was to support citizens and ensure the liquidity of the financial sector to support small and
medium-sized enterprises (SMEs). Therefore, the Commission proposed a new temporary
instrument called “Emergency Unemployment Risk Mitigation Support” (SURE) of €100 billion in
loans for the most affected countries, mainly to help workersto keep their wages and employers to
keep their employees. A major innovation of the CRIl+ was that no national co-financing would be
required for any of the funds. In this context, the Commission proposed to waive restrictions on
thematic concentration. To reduce the administrative burden, Member States are exempted from
the obligation to amend the partnership agreements, the deadline for the submission of annual
reports is postponed, and some flexibility has been introduced in the closure of the program. Shortly
after its introduction on April 2, 2020, the CRIl+ was adopted by Parliament on 17 April and by the
Council on 24 April 2020. The initiative entered into force shortly thereafter, on April 24, 2020, just

23 days after its submission.

Ontheother hand, the legal bases of the European Structural Funds were used in conjunction with the
budgetary provisions to adoptfurther measures aimed at economic recovery within the framework of
the OLP. The Commission thus proposed, on 28 May 2020 an extension of the CRIIs’ crisis response
within the EU’s cohesion policy framework. The resulting REACT-EU program was designed to prevent
afurther worsening of socioeconomic disparities. Accordingly, funding of more than €58 million should
be made available for the European Structural and Investment Funds (ESIF) in 2020, 2021 and 2022.
REACT-EU thus complementsthe CRIl+interventions and offers special measures to allow exceptional
flexibility in the use of the European Structural and Investment Funds. The successful implementation
of REACT-EU depends to a large extent on three building blocks: (a) its financial endowment, (b) its
rapidity (by using existing programs until 2023), and (c) full flexibility in the implementing rules. The
funding system is based on two pillars: The European Economic RecoveryInstrument NGEU including
REACT-EU and the MFF 2021-2027. The REACT-EU Regulation of the European Parliament and of the
Council was adopted on 23 December 2020 and entered into force on 1 January 2021. Although the
REACT-EU Regulationmet all the requirementsfor fast-track adoption, thetwo co-legislatorsagreedto
make amendments to the Commission’s proposal, thus organizing the legislative process under
“normal conditions”. Nevertheless, the adoption of REACT-EU succeeded much faster than the
adoption of other legal acts of the 2021-2027 cohesion policy legislative package, whose adoption
required almost three years of negotiations.

3.4. Article 196 TFEU, emergency situations and the Civil Protection
Mechanism

While under 122 TFEU, Parliament is only informed by the President of the Council of the decisions
taken, decision-making under Article 196 TFEU is subject to the ordinary legislative procedure
(OLP). On this basis, Parliament and Councilagreed on several mechanismsand instruments regarding
the very meaning and implementation of civil protection.
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First of all, the decision of the European Parliament and of the Council on a Union Civil Protection
Mechanism - CPM? of 17 December 2013 aimed at strengthening cooperation between the Union
and the Member States and at facilitating coordination in the field of civil protection in order to
improve the effectiveness of systems for preventing, preparing for and respondingto naturaland man-
made disasters. The material scope of the decision covered people, the environment and property, all
kinds of natural and man-made disasters, including the consequences of acute health emergencies,
occurringinside or outside the Union.

In adopting the decision, the Unionlegislator agreedto setup an Emergency Response Coordination
Centre (ERCC) that shall ensure 24/7 operational capacity, and serve the Member States and the
Commission in pursuit of the objectives of the CPM, as well as a European Emergency Response
Capacity (EERC) consisting ofa voluntary pool of pre-committed response capacities of the Member
States and include modules, other response capacities and experts. Within the response action arm,
enhanced coordination systems were established including, inter alia, a procedure for coordinated
disaster response:when a disaster occurs within the Union, or isimminent, the affected Member State
may request assistance through the ERCC. In exceptional situations of increased riska Member State
may also request assistance in the form of temporary pre-positioning of response capacities. The
financialenvelope for the implementationof the CPM for the period 2014 to 2020 derived from Union
budget heading 3 ‘Security and Citizenship’and heading 4 ‘Global Europe’ (EUR 368.428.000).

The original CPM decision was renewed by the decision of the European Parliamentand of the Coundil
amending Decision No 1313/2013/EU on a Union Civil Protection Mechanism of 13 March 2019.”
During negotiations with the Council, Parliament prevailed with the demandto extend the mechanism
functionally to support Member States’ action to promote the implementation of a rapid and effective
response when a disaster occurs or is imminent, including measures to mitigate the immediate
consequences of disasters, toincrease the availability and use of scientificknowledge on disasters,and
toincrease cooperation and coordinationactivities at cross-border level and between Member States
exposed to similar types of disasters. Accordingly, the decision established “rescEU” to provide
assistance in situations of overwhelming importance where the overall capacities existing at national
level and the capacities previously allocated by Member States to the European Civil Protection Pool
areinsufficient to ensure an effective response to disasters. The Commission was authorised to adopt
implementing acts for defining the capabilities of rescEU, taking into account the identified and
emerging risks, overall capabilities and gaps at EU level, in particular in the fields of aerial forest fire
fighting, chemical, biological, radiologicaland nuclear incidents and emergency medical response.

The most recent, legally valid decision of the European Parliament and of the Council amending
Decision No 1313/2013/EU on a Union Civil Protection Mechanism of 20 May 2021 aims to strengthen
the Union CPM in order to enable Member States to be better prepared and to respond rapidly and
effectively to future crises with cross-border implications, such asthe COVID-19 crisis. Whilst confirming
the rescEU instruments, the new decision in addition calls the Commission to establish a European
Civil Protection Knowledge Network to aggregate, process and disseminate knowledge and
information relevantto the CPM, following an approach involving relevant civil protection and disaster
management actors, centres of excellence, universities and researchers. The decision provides for a
totalamountof EUR 1.263 million in fundsfor the period 2021-2027. In addition, it includes a maximum

% COM(2011)0934 - C7-0519/2011 - 2011/0461(COD).
2 COM(2017)0772/2 - C8-0409/2017 - 2017/0309(COD).
»?  COM(2020)0220 - C9-0160/2020 - 2020/0097(COD).
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amount of EUR 2.056 million to implement civil protection related measures for addressing the
consequences of the COVID-19 crisis foreseen in the EU Recovery Instrument within NGEU. %

3.5. State aid and Emergency

Article 107 TFEU provides for distinct cases to define state aid compatible with the internal market:
State aid having a social character, grantedto individual consumers, provided thatsuch aid is granted
without discriminationrelatedto the origin of the products concerned; and (b) state aid to make good
thedamage caused by natural disasters or exceptional occurrences. Clearly, both exceptional casescan
address effects of emergency situations. Regarding the overall application of these exceptional rules,
Article T09 TFEU calls the Council to adoptany appropriate regulations after consulting Parliament. The
regulation currently in force was adopted by Council on 13 July 2015.** Parliament approved, on 29
April 2015, without amendment, by 636 votes to 52, with 11 abstentions, the Commission proposal as
adapted to the recommendations of the Consultative Working Party of the legal services of the
European Parliament, the Counciland the Commission. It is worth noting that the said regulation forms
the basis for setting up an Advisory Committee on State aid, which is composed of representatives of
the Member States and chaired by a representative of the Commission. Given Article 107 TFEU's rather
unclear reference to “exceptional occurrences”, treaty commentatorsare unanimous thatthis provision
is also applicable to the triggering circumstances defined in the solidarity clause. Article 107(2.3) TFEU
explicitly refers to such situations, providing the Council to decide unanimously on applications by
Member States that aid which these states are granting or intend to grant shall be considered to be
compatible with the internal market. In the absence of such Council decision within three months of
the application, the Commissionshall give its decision on the case.?

The COVID-19 pandemic has been acknowledged to constitute such an exceptional circumstance, in
the same way that past earthquakes, severe floods and major forest fires triggered the same
mechanism. Aid that is compatible does not necessitate an assessment, but must still meet some
requirements. The Commission found that the COVID-19 pandemic qualified as an “exceptional
occurrence” in its first decision on the COVID-19 outbreak since it meets the following cumulative
criteria: (i) it was unforeseeable or difficult to foresee, (ii) it is of a significant scale/economic impact,
and (iii) it is extraordinary. To mitigate economic shocks and save businesses, the Commission therefore
put in place flexible state aid rules, allowing Member States to provide direct support for companies
and smaller firms. A first “Temporary Framework for State Aid measures” (TFSA) was adopted on
19 March 2020%* and provided for five types of aid: direct grants (or taxadvantages), subsidised state
guarantees on bank loans, public and private loans with subsidised interest rates, existing lending
capacities, using them as a channel for support for businesses - in particular to small and medium
enterprises, and additional flexibility to enable short-term export credit insurance to be provided by

#  The Commission put forward a proposal to establish a€ 750 billion European Union recovery instrument, Next Generation
EU (NGEU), on top of arevised 2021-2027 MFF worth € 1.1 trillion. The financing of the instrument would come from funds
borrowed on the markets by the Commission on behalf of the EU, while a mix of new and already planned instruments
under the EU budget would channel expenditure, combining grants (€ 500 billion) and loans (€ 250 billion).

#  See: Council Regulation (EU) 2015/1588 of 13 July 2015 on the application of Articles 107 and 108 TFEU to certain
categories of horizontal State aid, OJL 248,24.9.2015, pp. 1-8.

% See:Cécile Remeur and Miroslava Karaboytcheva (2020). State aid and the pandemic. How State aid can back coronavirus
economic support measures. EPRS Briefing. PE 649.399 - June 2020.

% See: Communication from the Commission Temporary Framework for State aid measures to support the economy in the
current COVID-19 outbreak 2020/C911/01,0JC911, 20.3.2020, pp. 1-9.
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the state where needed. The TFSAwas firstamended on 3 April 2020 to increase possibilities for public
support to research, testing and production of productsrelevant to fight the pandemic, to protect jobs
andto further support the economy. A second amendment of 8 May 2020 enabled recapitalisationand
subordinated debt measures, while a third amendment of 29 June 2020 allowed to further support
micro, small and start-up companies and to incentivise private investments. On 13 October 2020, a
fourth amendment enabled aid covering part of the uncovered fixed costs of companies affected by
thecrisis.In January 2021, the Commission decided to prolong the TFSA until 31 December 2021 and
to expand the scope by increasing the ceilings for certain support measures and allowing the
conversion of certain repayable instrumentsintodirect grantsuntil the end of 2022. A further extension
until 30 June 2022 was decided in November 2021.%” Here, the Commission introduced two new
measures to create direct incentives for forward-looking private investment and solvency support
measures.

3.6. Article 168 TFEU and the Decision on serious cross-border threats to
health

As harsh as it may sound, the masters of the treaties have obviously not assumed that the EU would
haveto prepare for a healthemergency asaresult of a pandemic. In fact, the Union doesnot pursue its
own health policy that could replace respective policies of the Member States (Brooks/Geyer 2020).
Instead, the provisions of Article 168 TFEU serve to supplement the politics and measures of the
Member States. The Lisbon Treaty newly allocated the competencies of the Union in Articles 4 and 6
TFEU. Accordingly, a clear distinction must be made between the fields in which the Union can only
support, coordinate or supplement and those areas in which, according to Article 2 (2. para. 2) and
Article4 (2 lit k) TFEU, thereis a shared competence between the Union and Member States. Building
on this separation of competencies, Article 168 TFEU defines as tasks of the Union a) to improve
cooperation between Member States to complement their health services in cross-border areas, and
b) to encourage cooperationwith third states and international organisations. Given the limitations of
the Union’s tasks, it has very limited facilities to act in its range of competencies.

The bovine spongiform encephalopathy (BSE or ‘mad cow disease’) crisis towards the end of the
twentieth century gavebirth to those exceptional areas,”® where Parliamentand Council can adopt, in
accordance with the OLP, measures setting high standards of quality and safety of organs and
substances of human origin, blood and blood derivatives, measures in the veterinaryand phytosanitary
fields to protect public health, and measures setting standards of quality and safety for medicinal
products and related devices. Moreover, Parliament and the Council adopted several health
programmes, from the first EU Public Health Programme (2003-2008), the Health Programme (2009~
2013) and the Third Health Programme (2014-2020), to the current EU4Health programme (2021-
2027). In addition, Article 168 TFEU was used to set up specialised agencies such as the European
Medicines Agency (EMA) in 1993, the European Centre for Disease Prevention and Control (ECDQ) in

¥ For the consolidated version see : https://ec.europa.eu/competition-policy/system/files/2021-
11/TF_consolidated version_amended 18 nov_2021_en_2.pdf.

% See: European Parliament. Report of 07 February 1997 (A4-0020/97) on alleged contraventions or maladministration in
the implementation of Community law in relation to BSE, without prejudice to the jurisdiction of the Community and
national courts. Temporary committee of inquiry into BSE / Rapporteur: Mr Manuel Medina Ortega; and Report of 14
November 1997 (A4-0362/97) on the European Commission's follow-up of the recommendations made by the Committee
of Inquiry into BSE. Rapporteur: Mr Reimer Boge.
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2004, and - in light of the current COVID-19 pandemic - the European Health Emergency Preparedness
and Response Authority (HERA) in September 2021.

Regarding the issue of health emergency, Article 168 TFEU served as the key legal basis for Decision
No. 1082/2013/EU of Parliament and the Council of 22 October 2013 establishing a framework
for dealing with cross-border threats to health.” The decision contains a chapter 5 entitled
“emergency situations”, which provides rules for the recognition of a health emergency, the legal
effects of such recognition, and the termination of the emergency.

Article 3 of the decision defines "serious cross-border threat to health” as “a life-threatening or
otherwise serious hazard to health of biological, chemical, environmental or unknown origin which
spreads or entails a significant risk of spreading across the national borders of Member States, and
which may necessitate coordination at Union level in order to ensure a high level of human health
protection.”

Article 12 authorises the Commission to recognise, by means of implementing acts, asituation of public
health emergency in relationto epidemics of human influenza considered tohave pandemic potential
under three alternative conditions:

a) The Director-General of the WHO has been informed and has notyet adopted a decision
declaring a situation of pandemicinfluenza in accordance with the applicable rules of the
WHO.

b) The Director-General of the WHO has been informed and has notyet adopted a decision

declaring a public health emergency of international concernin accordance with the IHR,
and where the serious cross-borderthreat to health in questionendangers public health at
the Union level, medical needs are unmet in relation to that threat (methods of diagnosis,
prevention or treatment).

Q) Imperative grounds of urgency related to the severity of a serious cross-border threat to
health or to the rapidity of its spread among Member States justify the Commission to
recognise situations of public health emergency through immediately applicable
implementing acts.

The legal effects of such recognition of health emergency are extremely limited. According to Artide
13 of the decision, they allow for activating point 2 of Article 2 of Commission Regulation No 507/2006
of 29 March 2006 on the conditional marketing authorisation for medicinal products for human use
falling within the scope of Regulation (EC) No 726/2004 of the European Parliament and of the
Council,® or Article 21 of Commission Regulation No 1234/2008 of 24 November 2008 concerning the
examination of variations to the terms of marketing authorisations for medicinal products for human
use and veterinary medicinal products in order to allow the Commission to exceptionally and
temporarily accept a variation to the terms of a marketingauthorisation fora human influenzavaccine,
where certain non-clinical or clinical data are missing.

The decision served the ECDC to put in place an Early Warning and Response System, and the EU
Health Security Committee to coordinate the response to outbreaksand epidemics. Without making
reference to the decision’s Articles 12-14, many ad hoc measures were adopted under urgency
procedures: The Regulation 2020/1043 of the European Parliamentand of the Council of 15 July 2020

»  See:Decision No 1082/2013/EU of the European Parliament and of the Council of 22 October 2013 on serious cross-border
threats to health and repealing Decision No 2119/98/EC Text with EEA relevance, OJL 293,5.11.2013,p. 1-15.

% See:0JL 92,30.3.2006, p. 6-9.

38 PE730.838



Improving urgency procedures and crisis preparedness

on the conduct of clinical trials with and supply of medicinal products for human use containing or
consisting of genetically modified organismsintended to treat or preventcoronavirus disease (COVID-
19), the Commission Communications “EU Strategy for COVID-19 vaccines” and “Preparedness for
COVID-19 vaccination strategies and vaccine deployment”, and the Council recommendation of 13
October 2020 establishing common criteriaand a commonframework on travel measuresin response
to the COVID-19 pandemic.?' Throughout 2020, the Commission continuedto take additional action to
help build increased resilience across several areasin all Member States. Measures include connecting
national contact-tracing apps, broadening travel exemptions, more extensive testing and securing
supplies for vaccines. Further measures include the Commission’s communication on additional
COVID-19 response measures, its recommendations on COVID-19 testing strategies,and on the use of
rapid antigen tests.

Within its Communication of November 2020 entitled “Building a European Health Union:
preparednessandresilience”, the Commission sketched proposals for a Regulation on serious cross-
border threats to health,*? as well as for additionallegalacts to extend the mandate ofthe EMA and
the ECDC. Parliament, on 14 September 2021, adopted by 594 votes to 85, with 16 abstentions,
amendmentsto the proposal. To prepare fortrilogue negotiations, the matterwas referred back to the
committee responsible. The main amendments concern the scope of the Regulation (according to
Parliament, the Regulation should apply to threats of biological origin including communicable
diseases, including those of zoonotic origin, and to epidemiological surveillance of communicable
diseases and monitoring of the impact of these diseases on major non-communicable diseases and
health problems such as mental health. Parliament also calls on the Commission to draw up an EU
prevention, preparedness and response plan, that should include (a) the mapping of the production
capacities of medical products in the Union as a whole, the establishment of a Union stock of critical
medicinal products, medical countermeasures and personal protective equipmentas part of the rescEU
emergency reserve, (b) the ensuring that healthcare services, including the screening, diagnosis,
monitoring, treatment and care for other diseases and conditions, are provided without disruption
during health emergencies, (c) the ensuring that national health systems are inclusive and provide
equal access to health and related services, and that quality treatments are available without delays,
and (d) monitoring whether adequate risk assessments, preparedness plans and training courses are
foreseen for health and social care professionals. Moreover, Parliament urged the Commission to be
more transparent when awarding contracts or making purchases. The precise quantities ordered by
and supplied to each participating country and the details of their commitments should be made
public. Joint procurement processes should be based on qualitative criteria for the award process, in
addition to cost. Such criteria should also take into consideration, for example, the ability of the
manufacturerto ensure security of supply during a health crisis. In this context, Parliamentheld that it
reserves at alltimes the right toscrutinize, underexisting confidentiality rules, the uncensored content
of all contracts concludedin proceedings referredto in this Regulation.

3 See: Council Recommendation (EU) 2020/1475 of 13 October 2020 on a coordinated approach to the restriction of free
movement in response to the COVID-19 pandemic, OJL 337,14.10.2020, p. 3-9.

See: Proposal for a Regulation of the European Parliament and the Council on serious cross-border threatsto health and
repealing Decision No 1082/2013/EU, COM/2020/727 final.
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3.7. Free movement of citizens and the Schengen Borders Code

Another approach to definean emergency situation in the Union can be found within the framework
of the free movement of citizens. According to Article 21 TFEU, every citizen of the Union shall have the
rightto move and reside freely within the territory of the Member States, subject to the limitationsand
conditions laid down in the Treaties and by the measures adopted to give them effect. Article 67 (2)
TFEU further specifies that the Union shall ensure the absence of internal border controls for persons
and shall frame a common policy on asylum, immigration and external border control, based on
solidarity between Member States, which is fair towards third-country nationals. Based on Article 21 (2)
TFEU, Parliament and the Councilmay adopt provisions, if action by the Union should prove necessary
to attain the key objective of free movement and residence, since the treaties have not provided the
necessary powers. Regarding emergency situations in this context, it is Article 29 of Directive
2004/38/EC on the right of citizens of the Union and their family members to move and reside
freely within the territory of the Member States* that could have been invoked during the COVID-
19 crisis. According to Article 29 of the said Directive, “the only diseases justifying measures restricting
freedom of movement shall be the diseases with epidemic potential as defined by the relevant
instruments of the World Health Organisation and other infectious diseases or contagious parasitic
diseases if they are the subject of protection provisions applying to nationals of the host Member
State.” Moreover, Article 27(4) of the Free Movement Directive imposes an obligation on EU Member
States to allow their own nationals expelled on public health grounds to re-enter their territory
“without any formality”. This provision is understood as an explicit prohibition forthe Member State of
origin not to apply travel restrictions to returned nationals on COVID-19 grounds. In any case, EU
Member States should,as a matter of priority, ensurethatall people -regardless of their nationality and
administrative status - have the right of access to health care and medical treatment, as enshrined in
Article 35 of the European Charteron Fundamental Rights (EUCFR).

During the COVID-19 crisis, Article 21 TFEU has been used as the legal basis of the Council’s
Recommendation 2020/1475 of 13 October 2020 on a coordinated approach to therestriction of free
movement inresponse tothe COVID-19 pandemic. The recourse toArticle 21 TFEU is surprisingin that
the measures referred to in the Council's Recommendation concerning travel within the internal
market are governed by the Schengen Borders Code (SBS). However, the SBS does not refer to Artide
21 TFEU but to Article 77 TFEU regarding the Union’s policies on border checks, asylum and
immigration. In fact, Article 77(2) TFEU calls on the Parliament and the Council to adopt measures
concerning, i.a., the checks to which persons crossing external borders are subject, the conditions
under which nationals of third countries shallhave the freedom to travel within the Union for a short
period, and the absence of any controls on persons, whatevertheir nationality, when crossing internal
borders.

The Schengen Border Code3* has been introduced to define the conditions of temporary
reintroduction of border controls at internal borders in the so-called “Schengen area”, a border-free
area comprising 22 EU countries, along with Iceland, Liechtenstein, Norway and Switzerland, in the
event of a serious threat to public policy or internal security. The reintroduction of border control at

3 See: Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the
Union and their family members to move and reside freely within the territory of the Member States, OJL 158,30.4.2004,
p.77-123.

3 See for the recent version: Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders Code) OJ L 77, 23.3.2016,
p. 1-52.
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the internal borders must be applied as a last resort measure, in exceptional situations, and must
respect the principle of proportionality. According to Article 25 SBS, internal border controls may be
exceptionally restored inside the Schengen areafor a limited period of time where:

e there is a serious threat to public policy or internal security: border controls may be
reintroduced by the affected Schengen countries for amaximumduration of 6 monthsin case
of foreseeable events (e.g. important sport events or conferences) and for a maximum of 2
months in case of events requiringimmediate action;

e the Schengen evaluation mechanism reveals that there are serious and persistent flaws in
external border controls putting the overall functioning of the Schengen area at risk. In such
cases, the Councilmay recommend that oneor more EU countries reintroduce border controls
atall or at specific parts of their internal borders for a maximumof 2 years.

Accordingly, the scope of the temporary reintroduction of border control depends on a clear and
exhaustive set of conditions: a serious threat to public policy or internal security (Article 25 SBC), or
situations following terrorist incidents or threats, and those posed by organised crime (Article 26 SBQ).
The duration of such a temporaryreintroduction of border controlat the internal borders is limited in
time, depending on thelegal basis invoked by the Member State introducing such border control. The
scope and duration of reintroduced border control should berestricted to the bare minimum needed
to respond to the threat in question. The reintroduction of border control is a prerogative of the
Member States. Although the Commission - acting as the guardian of the treaties! - cannot veto a
Member State’s decision toreintroduce border control, it has an obligation to closely monitor Member
States’ activities and may issue an opinion assessing the necessity of the measure and its
proportionality. Overall thus, the SBC provides a Union-led procedure whereby Member States are
obliged to comply with a set of common criteriaand procedures which fallunder EU scrutiny. In theory,
this procedure ensuresthe necessary checksand balancesto avoid arbitrariness by statesin derogating
key EU freedoms and to facilitate coordination. The SBC covers situations where border controls are
introduced for reasons of national security and public order or safety, as well as in times of declared
emergency and crisis. A key feature of the procedure followed by the SBCis that the burden of proof is
on Member States to demonstrate and justify the necessity and proportionality of border and travel
restrictions that impedefree movement. The weight of the proportionality test increases over the time
of therestriction: the more frequently or the longer border controls are introduced or prolonged, the
higher thejustification requirementson the Member States. Such anincreasing burden of proof means
that Member States arerequiredto constantly and rigorously assess the necessity and effectiveness of
border controls, to consider whether there are less intrusive means to achieve the same public
objective, and to ensure thatthese measures donotdisproportionately interferewith oraffect EU rights
andfreedoms.
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Box 3: The reintroduction of internal border controls during the “migration crisis”

During the height of the "migration crisis" between autumn 2015 and spring 2016, six Schengen
member states introduced controls at some of their internal EU borders. Germany made a start on
13 September 2015 at the border with Austria in order to better record the influx of people seeking
protection. A few days later, Austria joined in at its southern border with measures to control the
"Balkanroute". As other maindestination countries forrefugees, Sweden,Denmarkand Norwaytook
similar steps from November 2015 onwards to monitor land, bridge and ferry connections to each
other and to Germany. France, meanwhile, sawitself forced to declare a national stateof emergency
due to the terrorist attacks of 13 November 2015. Not least because the terrorists had previously
moved freely in Europe, Paris reintroduced border controls in parallel. At the end of 2015, an
evaluation of the EU Commission on the SBC found serious systematic deficiencies in Greece's
externalborder management. This led some politicians to consider to temporarily suspend Greece
as a full member of the Schengen zone. To avertthis step, the Council decided in May 2016 to allow
internalborder controlsas a compensatory measure. This mechanism had only been established in
2013 inresponse toan earlier crisis of the Schengen regime, which had been sparked by the irregular
entry and onward movementof North African citizens following the so-called Arab Spring between
Italy and France. After failing to establish an official distribution mechanism to assist Italy, France
decided to carry out border controls unilaterally. According to the newly introduced Article 29 SBC,
such internal border controls should only be allowed for more than six months and for up to two
years, if the Council of Ministers, acting by qualified majority, recognises a systematic threat to the
entire Schengen zone. Such a decision wastaken for the first time in May 2016 in view of the situation
in Greece and was subsequently used by Germany, Austria, Denmark, Sweden and Norway. France,
on the other hand, once again took a special path and extended its border controls with reference
to the ongoing terrorist threat. Article 25 SBC, which is used for this purpose, does not explicitly
exclude the possibility of calling phases of controlin the service of internal security directly one after
the other, even if each one must be limited to up to six months. In view of the renewed serious
terrorist attacksin Brussels on 22 March 2016, thisinterpretation of the SBC was not openly criticised.
Instead, the Council urged further strengthening of the security aspects of Schengen, in particular
mandatory as well as information-based checks on persons at all external borders. In the wake of
these developments, the Commission recommended that all remaining stationary internal border
controls should be dismantled by winter 2017 at the latest. While irregular migration via Libya to
Italy increased, serious systemic risks for the Schengen zone could no longer be argued. The majority
ofirregularimmigrants in Italy were rescued from distress atsea by Europeanships andincreasingly
registered in EU hotspots. Moreover, in November 2017, the legally permissible three times
extension of border controls under Article 29 SBC had been exhausted. To compensate, the EU
referred to the possibility of intensifying police checks in the area close to the border. Finally, the
French governmentalso lifted the national state of emergency in November 2017. Yet none of the
six Schengen states concerned was willing to lift internal border controls again. Instead, they
launched a legislativeinitiative already in September to extend the maximum permissible duration
of temporary border controls under Article 29 SBC from two to four years. However, neither this
initiative nor a compromise proposal by the Commission (three years) found sufficient support
among the other Schengen members. Therefore, as of November 2017, Germany, Austria, Denmark,
Sweden and Norway switched from Article 29 to Article 25 SBC to justify their control measures. With
this step, they followed the procedure of France, which notified border controls for sixmonths at a
time for reasons of internal security. In practice, however, the controls were still directed at irregular
or secondary migration.

It should be emphasised that publichealth is not explicitly listed among the reasons for the legitimate
reintroduction ofinternal border controls in the SBC. Moreover, the provisionsofthe SBCalso do not
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foresee any legitimate possibility for EU Member States to apply any form of ‘travel ban’, or to
temporarily prohibit or ban the entry of nationals and residents of another Schengen country.

Since the outbreak of COVID-19, nearly all Schengen countries used the SBC by rushing into
reintroducing internal border controls. At the beginningof the crisis, theyinvoked Article 28 SBC as the
legal basis. Given that the majority of the Schengen countries started to reintroduce their internal
border controls around mid-March 2020, Article 28 SBC could serve as the legal basis only until mid-
May 2020. However, only Iceland, which introducedits internal border controls on 24 April 2020, stayed
within the maximum period of Article 28 SBC. All other Schengen members subsequently referred to
Article 25 and Article 27 SBC to maintain internal border controls until mid-September to mid-
November 2020. Austria, Denmark and France extended their existing internal border controls (not
based on COVID-19), introduced on the basis of Articles 25 and 27 SBC, to include COVID-19-related
border controls.

Already in its 2018 Report on the Functioning of the Schengen Area, Parliament expressed concerns
about and regretted “the practice by Member States of artificially changing the legal basis for
reintroductionto extend it beyond the maximum possible periodin the same factual circumstances”.*®
During the COVID-19 crisis, we observe a similar malpractice by someof the Member States notissuing
separate notifications for different grounds, some of which are not at all related to the COVID-19
pandemic. According to Carreraand Luk, “the resulting picture showsan instrumental use of different
legal bases of the SBC by a few interior ministries —i.e. jumping fromone legal base to another - which
results in unlawfully extending the originally-envisaged deadlines in the relevant SBC provisions”
(Carrera/Luk 2020, 56). None of the EU Member States that are extending or currently (end 2021)
applyinginternal border controls are actingin accordance with existing SBC rules. This misconduct and
abuse of the law makes the provisional nature of bordercontrols beyond the legally permitted period,
as called for by the SBC, quasi-permanent. The result echoes a similar instrumental pattern practised
by the six Schengen Member States (Austria, Denmark, France, Germany, Norway and Sweden), which
in some cases have continued to unlawfully impose non-COVID 19-related internal border controls at
some sections of their borders since 2015!

Most of the SBC notifications refer only in very broad terms to the COVID-19 pandemic as a serious
threat to their public policy and internal security. Dubious justifications range from “athreat of” or “a
need to reduce the spread of COVID-19”, the “need to protect citizens’ lives and health”, the “need to
ensure the capacity of healthcare facilities”, the “protection of the property of citizens”, or the
“protection of the economy” (Carrera/Luk2020: 57). Some Schengen countries went even further and
contributed to the stigmatisation of citizens of neighbouring countries by pointing to the
epidemiological situationthere tojustify the reintroduction of internal border controls. The worst cases
in this regard are Austria and France, which justified their border closures notonly on the basis of the
risk ofimporting the virus from “abroad”,* but went sofar as tobrand entire populationsas a potential
danger. Austria argued, for example, that the “current measures to combat the COVID 19 crisis
(especially border closures) might cause that migrants get stranded in the countries of the Western

3 See: European Parliament, Report on the annual report on the functioning of the Schengen Area (2017/2256(INI)), A8-
0160/2018,PE613.539, European Parliament, 3.5.2018, para. 9.

The original of the remarks by then Chancellor Sebastian Kurz at a Press conference in December 2020 makes the racist
language clear: “Wir hatten im Sommer sehr, sehr niedrige Ansteckungszahlen nach dem Lockdown und haben dann
durch Reiserlickkehrer und insbesondere auch durch Menschen, die in ihren Herkunftslandern den Sommer verbracht
haben, uns Ansteckungen wieder ins Land hereingeschleppt. Daher ist es notwendig, dass wir diesmal auf ein sehr
konsequentes Grenzregime setzen, das verhindern soll, dass wir in Osterreich zwar mit den Zahlen nach unten kommen,
uns aber dann durch Auslandsreisen in der Weihnachtszeit das Virus wieder ins Land einschleppen.” See: Written Question
to the Chancellor, 10 December 2020. https://www.parlament.gv.at/PAKT/VHG/XXVII/J/J 04439/fnameorig 858066.html.
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Balkans”and, once lifted, will lead to “the migration pressure increase[ing]”. France directly linked the
COVID-19 pandemicto potential terroristthreats, noting that the “vulnerability of States whose security
forces are heavily involved in combating the spread of the COVID-19 pandemic is conducive to new
terrorist plots”.

The SBC's provisions on the conditions for reintroducingborder controls do notforesee ‘public health’
as a legitimate ground for Member States to reintroduce internal border checks. While Article 2(21)
defines ‘threat to public health’as “any disease with epidemic potential as defined by theInternational
Health Regulations of the WHO and other infectious diseases or contagious parasitic diseases if they
arethe subject of protection provisions applying tonationals of the Member States”, the Code’s specific
provisions on thetrigger conditionsfor internal border closures and controls do not provide a criterion
that corresponds to the definition in Article 2(21). The terminology is only used within the Code’s
chapter llon the control of external borders andrefusal of entry. Here, Article 8(2) allows border guards
carrying out minimum checks on persons enjoying the right of free movement under Union law to
“consult national and European databases in order to ensure that such persons do not represent a
genuine, present and sufficiently serious threat to the internal security, public policy, international
relations of the Member Statesor a threat to the public health.”

The non-inclusion of ‘public health’ in the provisions on the reintroduction of border controls at
internal borders is due to successfulamendments by the Parliament. While the Commission originally
proposed toinclude ‘athreat topublic health’among these grounds, Parliament succeededin deleting
it by arguing that in the event of an outbreak the most appropriate and proportionate reaction would
not be border controls but rather health-related measures such as quarantines.’” Although ‘public
health’ may not playa role in the reintroduction of internal border controls, the Commission’s proposal
for the CouncilRecommendation on a coordinated approach to restrictionson freedom of movement
inresponse to the COVID-19 pandemic (COM(2020) 499) of September 2020 states that “restrictionson
freedom of movement within the Union to contain the spread of COVID-19 shall be based on specific
and limited public interest grounds, in particularthe protection of public health”.

Most EU Member States responded to the COVID-19 pandemic with hasty and uncoordinated
restrictions on cross-border mobility, both within and outside the EU. Only a few Member States
“complied fully with the procedural requirements of Article 27 SBC, confirmingonce more that Member
States consider the reinstatement of controls at the internal borders a ‘quasi-sovereign’ prerogative”
(van Eijken/Rijpma 2021). Many of these restrictions had a strong symbolic value to demonstrate the
capacity of governments to act in an emergency. However, all restrictions on mobility within the EU

¥ The successful amendment presented by Parliament was justified as follows: “The Commission proposes to add ‘threat to
public health’ to the grounds justifying the reintroduction of internal border controls. This is a completely new element
so far not foreseen in the Schengen Implementing Convention, the Common Manual in force or the Decision of the
Schengen Executive Committee of 20 December 1995 (SCH/Com-ex (95) 20, rev.2) [...]. There is, however, a difference
between ‘threat to public health’ as a reason to refuse the entry for an individual person and ‘threat to public health’as a
reason to reintroduce internal border controls which would affect all persons wishing to cross the internal border. While
for the first case itiseasy to see the benefit of adding ‘threat to public health’ as a grounds for refusal (a person carrying a
very serious disease which can easily infect many people should not be allowed entry into the Schengen zone), this is not
really evident for the reintroduction of internal border controls: should there be an outbreak of such a disease on the
territory of a Member State the appropriate and proportional policy reaction would be, for example, to put the affected
persons in quarantine, maybe seal -off a hospital or a few buildings. It is difficult to imagine that in such a case internal
border controls should be reintroduced to undertake health checks of travellers (if ‘threat to public health’ is the
justification to reintroduce controls then that makes only sense if the controls focus on detecting such a threat). See:
European Parliament: Draft report (PE355.529v01-00) on the proposal for a Regulation of the European Parliament and of
the Council establishing a Community Code on the rules governing the movement of persons across borders
(COM(2004)0391 - C6-0080/2004 — 2004/0127(COD)); Amendment No. 171 by Sylvia-Yvonne Kaufmann, p.20. Doc. No.
AM\563299EN.doc.
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were introduced long after COVID-19 arrived and spread throughout Europe. These restrictions
created, and still create, profound legal uncertainty for EU citizensand have anegative impact on rights
andfreedomsin the EU.Evenin the third year of the pandemic, the free movement of persons, one of
the pillars of the integration project, has notbeen restored.

Despite all restrictions, Parliament has dealt with the abusive implementation of the SBC four times
sincethe outbreak of the pandemic. The resolutions were adopted with large majorities and illustrate
in an impressive way that MEPs used their control and interaction function to remind the executive
bodies of the EU and its Member States of their treaty obligations of loyalty and solidarity. In its
Resolution of 19 June 2020 on “the situation in the Schengen area following the COVID-19 outbreak
(2020/2640(RSP))”, adopted by 520 votes to 86, with 59 abstentions, Parliament expressed concern
about thesituation with regard to theinternal bordercontrols in response to the COVID-19 outbreak.
It considered thatmoretargeted restrictions at regional level, including in cross-border regions, would
have been more appropriate andless intrusive, andcalled on Member States to enter into negotiations
with Parliamentand the Commission for a RecoveryPlan for Schengen and fully-fledged contingency
plans in the event of health emergency, in order to prevent temporary internal border controls from
becoming semi-permanentin the mediumterm. Furthermore, Parliamentrecalled thatthe assessment
of the need to reintroduce or prolong internal border controls shall be made at EU level only.
Accordingly, the Commission should closely monitorthe application of the Schengen acquis and report
to Parliament on the way it makes use of the prerogatives conferred on it by the Treaties. Parliament
adopted a second Resolution on 17 September 2020 on “COVID-19: EU coordination of health
assessments and risk classification, and the consequences for Schengen and the single market
(2020/2780(RSP))" by 595 votes to 50, with 41 abstentions and reiterated its proposal to discuss with
Parliament and the Commission a recovery plan for Schengen as quickly as possible. In addition,
Parliament urged Member States to agree on harmonising standards for the definition for a positive
case of COVID-19, for a death by COVID-19 and for recovery from infection, in orderto allow a common
analysis of the epidemiological risk at EU level. By the same token, the EU should agree ona common
quarantine period with regard to essential and non-essential intra-EU travel, and essential and non-
essential travel into the EU from third countries. Furthermore, Parliament proposed to define a
common framework of health measures that publicauthorities should adopt in affected areas to avoid
the spread of the virus. A third resolution “on the Schengen system and measures taken during the
COVID-19 crisis (2020/2801(RSP))” passed the Plenary on 24 November 2020 by 619 votes to 45, with
28 abstentions.Parliament stressed that a swift return to a fully functional Schengen area depends on
both the political will of the Member Statesand their commitmentto coordinating measures under the
Schengen acquis. It called the Commission to improve and support EU-wide cooperation and
coordination among and with Member States during the pandemic, and to arrange the ‘Re-open EU’
website as a true one-stop shop to facilitate free movement during the pandemic. Furthermore,
Parliament urged the Commission and the Council to fully implement the measures for overall
coordination based on the best available science, notably regarding quarantine Regulations, cross-
border contact tracing, testing strategies, the joint assessment of testing methods, the mutual
recognition of tests, and temporary restrictionson non-essential travelinto the EU.

Considering the long-term effects of the COVID-19 crisis on the Union’s fabric of democratic
governance, Parliament adopted, on 13 November 2020, a resolution “on the impact of COVID-19
measures ondemocracy,the rule of law and fundamental rights (2020/2790(RSP))” by 496 votesto 138,
with 49 abstentions. Parliament called Member States to consider exiting the state of emergency or
otherwise limiting their impact on democracy, the rule of law and fundamental rights, to ensure
transparency when adopting measures and to provide their citizens with comprehensive, up-to-date,
precise and objective information and data concerning the public health situation, and to evaluate the
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restrictive measures regarding the freedom of movement against the full respect for EU law, in
particular the SBC and the Free Movement Directive. Moreover, Parliament urged Member States to
intensify their efforts to combat all types of discrimination which has been exacerbated by the
pandemic. Combining its control-and interaction-function with its system-development function, and
taking on an earlier resolution of 7 October 2020, Parliament invited the Commission and the Coundi
toengagein the negotiation ofan IIA on effective monitoring mechanisms on rule of law, democracy
and fundamentalrights.

In this resolution “on the establishment of an EU Mechanism on Democracy, the rule of law and
Fundamental Rights (2020/2072(INI))", adopted by 521 votes to 152, with 21 abstentions, Parliament
forwarded a draft IIA on “Reinforcing Union Values”. The resolution warned that the Union is facing an
unprecedented and escalating crisis of its founding values, threatening its long-term survival as a
democratic peace project. In this regard, Parliament expressed concerns “by therise and entrenchment
of autocraticand illiberaltendencies, further compounded by the COVID-19 pandemicand economic
recession, as well as corruption, disinformation and state capture, in several Member States”. To
address thelack ofa comprehensive reportingand evaluation mechanism on the state of democracy,
therule of law, fundamentalrights and all other Union values, Parliament proposedto jointly setup a
mechanism to monitorall Member States annually with respectto their adherence to Union values by
entering into an IlA to that effect. The lIA shall entail an annual monitoring cycle in all areas of the
Union’s values, including specificrecommendations foreach Member State, and a follow-up stage. The
Annual Reportshall point to both positiveand negativedevelopments in thefield of the Union’s values
in the Member States.Parliamentand the Council shalladopt positions on the annual reportby means
ofresolutions and conclusions. In addition, the Commission shall, on its own initiative or at the request
of Parliament or the Council, enter into dialogue with one or more Member States with a view to
facilitating the implementation of the recommendations. Finally, the Commission shall, on its own
initiative or at the requestof Parliamentor the Council, draw up an urgentreport when the situationin
one or more Member States gives reason to believe that there isimminent and serious damage to the
values of the Union.

Regarding its control function, Parliament expressed in a Resolution of June 2020 on the situation of
the Schengen area following the COVID-19 outbreak that overall “Parliamenthas been uninformed”.®
The fact that the Member States continue to decide on border controls at the EU’s internal borders as
they see fit has two reasons - apart from the individual interests of the Member States’ governments:
First, the Commission does not fulfil its obligation to review the restrictive measures of the Member
States along the criteria and procedures laid down in the SBC. The Commission has never complained
about the situation or called for a termination of enduring border controls (Montaldo 2020). Moreover,
it has not exploited allthe monitoringtools provided by the Schengen Evaluation System, such as visits
in loco and interviews with the competent national authorities. The Commission has also failed so far
to sanctionirregular and illegal actions by the Member States with the help of the arsenal at its disposal
(Infringement proceedings orrule of law proceedings). Andsecond, parliamentary scrutiny of national
restrictive measuresis limited to ex-postinformation of the respective notifications. Within the SBC, no
effective parliamentary sanction mechanism s established against the abusive, sometimes openly
xenophobic and racist use of the restrictions and the respective notifications. As a result, Parliament
can only turn to the Commission to remind it of its obligations under the treaties and the SBC, and

3% See:European Parliament, Motion for a Resolution on the Situation in the Schengen area following the COVID-19 outbreak
(2020/2640(RSP)), B9-1065/2020, European Parliament, 10.6.2020, paragraph 14.
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punish corresponding failure via (a) a legal action because of its failure to act, or (b) a vote of no
confidence.

3.8. Article 78(3) TFEU and therisk of excessive emergency measures

Another type of emergency procedure is foreseen in Article 78(3) TFEU regarding the Union’s common
policy on asylum, subsidiary protection and temporary protection. While measures taken under this
provision are usually adopted by the OLP, paragraph 3 provides for a special procedure “in the event
of one or more Member States being confrontedby an emergency situation characterised by a sudden
inflow of nationals of third countries”. The Councilmay then, on a proposal from the Commission, and
after having consulted Parliament, adopt provisional measures for the benefit of the Member State(s)
concerned. In addition to the formal obligation to consult Parliament, there is also in this case an
effective safeguard in termsof democratic policy-making, as the Counciland the Commission share the
responsibility for selecting the trigger condition. The provision was first applied during the 2015
“migration crisis”, when Italy and Greece faced unprecedented numbers of asylum seekers fleeing
persecution or serious harm.The respective Council decisionsinvolved a clearly temporary derogation,
bothin time and in substance, from certain provisions of the Dublin Regulation, which lays down the
usualrules for the division of responsibilities. Parliamentstrongly supported the mandatory emergency
relocation measures and voted, with 372 votes to 124 with 54 abstentions, in favour of the
Commission's first relocation proposal to follow a fast-track procedure. Parliament adopted its
resolution by urgentprocedure,approving the Commission's proposal withoutamendments.

On 1 December 2021, the Commission presented a proposal for a Council Decision on provisional
emergency measures for the benefit of Latvia, Lithuania and Poland,*® in view of supporting them in
managing the emergency situation caused by theactionsof Belarus, leadingto a sudden inflow of third
country nationals in the current context of instrumentalization of migrants at the external borders. With
the "instrumentalization of migrants", the Commission inserts a new basis for activating Article 78(3)
TFEU without defining the term of instrumentalization in the explanatory memorandum or in the
proposal’s legal text.

According to the ECJ, Article 78(3) TFEU can be applied in exceptional circumstances in the event ofa
sudden influx of third-country nationals when the situation makes the normal functioning of the EU
asylum system impossible.* Following the approach taken by the Court in assessing the 2015
emergency measures, the number of refugees should be assessed to determine whether (a) their
volume would seriously disrupt Member States'asylum systemsand (b) full saturation of the reception
system could be achieved. At the press conference announcing the new proposal, Commissioner
Johansson acknowledged that refugee numbers areindeed not very high. However, she stated in this
context that the key element justifying the measures was "the instrumentalization of migrants for
political purposes”. Given theECJ's jurisprudence on the interpretation of Article 78(3) TFEU, and given
that the arrival of larger numbers of third-country nationals requesting international protection is

¥ See: European Commission proposal for a Council Decision on provisional emergency measures for the benefit of Latvia,
Lithuania and Poland, COM/2021/752 final.

“  See: EQJ, Slovak Republic, Hungary v. Council of the European, C-643/15 and C-647/15, 6 September 2017,
ECLI:EU:C:2017:631.
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already provided for in EU legislation*' to allow Member States flexibility in emergency situations and
to allow them to depart, to a certain extent, from the generally applicable rules, the question arises as
to whether the recent proposal constitutes an effort to circumvent the democratic process, given the
limited, consultative role of Parliament in the adoption of provisional measures under Article 78(3)
TFEU.

Regardless of the outcome of the proposed decision, Parliament should be warned that emergency
measures should always be considered in the context of normal procedures. As long as there are
other measures of secondary law that sufficiently take into account the respective emergency
situation, (a) the motivation for triggering an emergency measure should be critically
questioned and (b) the legal basis of Article 78(3) TFEU should be challenged. Under Article 78(3)
TFEU, only “provisional measures” may be adopted. Building on the ECJ's evaluation of the 2015
decisions, such measures may be classified as “provisional” ifit is not intended to regulate an areaon a
permanent basis and only if it applies for a limited period. The duration of the emergency measure
must be determined in the light of the circumstances of the case and of the specific features of the
emergency situation justifying the measures. Moreover, Article 78(3) TFEU shall not form a legal basis
for any permanent amendment of secondary legislation outside of the confines of the OLP.
Accordingly, Article 78(3) TFEU may allow for the adoption of measures which, in order to address a
clearly identified emergency situation, derogate temporarily and on specific pointsfromlegislative acts
in asylum matters.* In any event, measures justifying the trigger of Article 78(3) TFEU should be
necessary and proportionate to the objective pursued. And when the Union legislator has a choice
between several appropriate measures, recourse should always be had to the least onerous and the
disadvantages caused should not be disproportionate to the aims pursued. In its consideration of the
proposed decision, Parliamentshould therefore take the utmost caution to ensure thatthe emergency
measures envisaged do not serve to definitively remove, replace oramend higher-ranking legislation,
and that these measuresshould not be usedas a pretextto create similar "exceptional situations" which
ultimately undermine the acquis of European asylumand immigrationlaw.

3.9. Specificrules for urgency procedure

The treaty provisions presentedso far are characterised by the fact that they deal with the situation of
emergency in different ways and standardise incentive or opportunity structures for problem solving
under exceptional circumstances. With regard to the deliberative and decision-making instruments at
issue, all the cases considered so far are characterised by a narrowing of the institutional possibilities
for participation. While the Council operates as the central decision-making body, the legislative
participation as well as the oversightrights of Parliamentare substantially limited. The cases considered
sofaralways derive the applicable procedures from theinitial situation of the state of emergency.ltis
noticeable that the declaration of a state of emergency a) originates fromthe respective Member States
concerned and b) is not subject to any direct confirmatory or supervisory competence Parliament.

The treaties also provide for special urgency procedures in some areas, some of which refer to the
justificatory context of the emergency situation:

4 See: Articles6(5), 14(1), 31(3)(b), 43(3) of the recast Asylum Procedure Directive 2013/32, Articles 10(1) and 18(9) of the
recast Reception Directive 2013/33,and in Article 18 of the Return Directive 2008/115.

4 See: Opinion of the Advocate General Bot, delivered on 26 July 2017 (1), Cases C-643/15 and C-647/15, paras. 75-78;
https:/bit.ly/30rP00I.
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a) Regarding the conclusion of international agreements, the Parliamentand Council may, in an urgent
situation, agree upon a time limit for consent (Article 218(6) TFEU). It is remarkable that the provision
does not define any triggering conditions of the urgent situation.

b) Moreover, for those cases of international agreements that only require the consultation of
Parliament by the Council, the lattermay seton its own discretion, according to Article 218(6b), a time-
limit for the delivery of Parliament’s opinion “dependingon the urgency of the matter”. In the absence
of an opinion within thattime limit, Parliament’stacit consent is considered to be given and the Coundi
may act. The Council is not subject to any control to justify the trigger condition before or after the
decision in question. In this case, the Parliament only has the possibility of challenging the chosen
procedure within the framework of its time-limited consultation or before the ECJ. If the Parliament
disputes the legal basis chosen by the Council in the ongoing, limited consultation procedure, the
Council can still adopt the agreement, as it is not bound by the substantive considerations of the
Parliament anyway. Only a challenge of the Council’s actionat the ECJ could - after the agreement has
entered into force - lead to its annulment.

¢) Similarly, the urgency procedure is materially indeterminate in the case of cooperation and
assistance measureswithin the scope of Article 212 TFEU. Usually, measures adopted under Article 212
TFEU to carry outeconomic, financial and technical cooperation or assistance with third countries other
than developing countriesareadopted under the OLP. For exceptional cases, Article 213 TFEU specifies
that “necessarydecisions” can be adopted by the Council on a proposal fromthe Commission without
involving Parliament, “when the situation in a third country requires urgent financial assistance from
the Union”.In contrast to the case of international agreements, the Counciland the Commission share
the responsibility for selecting the trigger condition. At least formally, there is thus a minimum of
parliamentary follow-up of the procedure, since the Commission must justify itself before Parliament
atany timeand ultimately always acts under the reservationof a vote of no confidence.

d) Other treaty provisionsforesee time limits for the Union’s two consultative institutions, the European
Economic and Social Committee (EESC, Article 304 TFEU), and the Committee of the Regions (CoR,
Article 307 TFEU), without legitimising the restriction on grounds of urgency or emergency.In both
cases, Parliament, the Council or the Commission may set the committees, for the submission of their
opinions, a time limit which may not be less than one month from the date on which the committees’
chairs receive notification to this effect. Upon expiry of the time limit, tacit consent is consideredto be
given and Parliament, Council or the Commission are not prevented furtheraction.

3.10. Urgency proceduresin the Institutions’ Rules of Procedure

Looking beyond the treaties, the rules of procedure of the Institutions define the natureand sequences
forurgency procedures.”

“ This chapter concentrateson the EU’s law-making bodies. Regarding the adaptation of the European Court of Justice to
the COVID-19 crisis, see Costas Popotas (2021). COVID-19 and the Courts. The Case of the Court of Justice of the European
Union (CJEU). International Journal for Court Administration, Vol. 12, No.2. DOI:_https://doi.org/10.36745/ijca.381.
Amending its Rules of Procedure on 12 October 2021, the Committee of the Regions inserted Rules 80 on extraordinary
measures and 81 on the remote attendance regime.See OJEC, L 472/1;and the Report of the Ad Hoc Commission on the
revision of the Rules of Procedure, Doc. No. COR-2021-02272-00-01-TCD-TRA (EN).
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3.10.1. Urgency proceduresin the Council’s Rules of Procedure

According to Article 7 of the Rules of Procedure of the European Council, its decisions “on a matter of
urgency may be takenby writtenvote if the President of the European Council proposes the use of this
procedure. Written votes may be taken if all voting members of the European Council agree to this
procedure”. Article 7 thusallows the Heads of State or Governmentto opt collectivelyand by consensus
for an urgent procedure if consent can indeed be obtained by written procedure. In this context, the
General Secretariat of the Council regularly producesa summary of acts adopted by written procedure.

The urgency measures of the Council of Ministers are governed by Article 12 of its Rules of Procedure
ontheordinary written procedure and silentprocedure. Article 12(1) states that “acts of the Coundlon
urgent matters may be adopted by written procedure if the Council or Coreper, acting unanimously,
decides to use that procedure.” In special circumstances, the Presidentmayalso propose the use of this
procedure; in such a case, written votes may be taken if all members of the Council agree to this
procedure.” In addition, “the agreement of the Commission to the use of the written procedure [..]
shall be required where the written vote concerns a matter which the Commission has referred to the
Council.” Article 12(2) provides that the Council “may, on the initiative of the Presidency, act by a
simplified written procedure known as the ‘silent procedure™, listing the cases in which the Council
may refer to this procedure. Building on these provisions, the Council adopted, on 23 March 2020, a
Decision (EU) 2020/430 “on a temporary derogation from the Council’s Rules of Procedure in view of
the travel difficulties caused by the COVID-19 pandemic in the Union”. Hence, for the Council’s
members, the COVID-19 related emergency measures “make it impossible or very difficult for certain
Council members to travel with a view to being physically present at Council meetings held at the
Council’s seat”. The restrictions thus “in turn make it difficult to reach the quorum required by Artide
11(4) of the Council’s Rules of Procedure, and consequently make it difficult for the Council to hold
formal meetings.” Against this background, Decision 2020/430 provides for a temporary derogation
from the first subparagraph of Article 12(1) of the Council's Rules as regards decisions to use the
ordinary written procedure. More specifically, the temporary amendment of Article 12(1) calls on the
Council's Committee of the Permanent Representatives of the Governments of the Member States
(COREPER) to take a decision touse the ordinary written procedure “in accordance with the voting rule
applicable for the adoption of the Council act concerned.” To ensure effective national coordination,
public transparency, and the involvementof national parliaments in accordance with the practices of
Member States, the Decision also stipulates that the use of the ordinary written procedure should be
preceded by a thorough preparation in COREPER,and the Council act concerned should remain subject
to prior political discussion by ministers, forexample by informal videoconference. The derogation was
initially foreseen to last until 23 April 2020. But given the development of the pandemic, it was
subsequently extended by eleven Council decisions for further periods of a limited duration.* The
latest Council decision extended the derogation until 28 February 2022. The introduction of the
possibility of virtual meetings had significant effects on the frequency of meetings of the Council of
Ministers. As shown in Figure 1, the number of (formal and informal) Council meetingsincreased to 123
in 2020. Since 89 of those meetings were conducted digitally, there were more digital meetingsin 2020
than regular meetingson averagein the years before.In 2021, the Council of Ministers met 125 times.

*  See: Council Decision (EU) 2020/556 of 21 April 2020, Council Decision (EU) 2020/702 of 20 May 2020, Council Decision
(EU) 2020/970 of 3 July 2020, Council Decision (EU)°2020/1253 of 4 September, Council Decision (EU) 2020/1659 of 6
November 2020, Council Decision (EU) 2021/26 of 12 January 2021, Council Decision (EU) 2021/454 of 12 March 2021,
Council Decision (EU) 2021/825 of 20 May 2021, Council Decision (EU) 2021/1142 of 12 July 2021, Council Decision (EU)
2021/1725 of 24 September 2021, and Council Decision (EU) 2021/2098 of 25 November 2021.
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The pandemic also changed the way negotiations and decision-making took place at the Council
meetings themselves. Under normal conditions, the preparatory workinggroups and COREPER are key
in preparing Council decisions. Especially the Council’s working groups have a significant impact on
the decision-making arena. Hence around 90% of EU legislation is prepared at this stage.* Asthere was
no opportunity for informal negotiations or sub-meetings during the digital sessions, often only
prepared statements were read out. Accordingly, the preparatory work of COREPER, which always met
physically in 2020and 2021, became even more important during thepandemic. One could argue that
the high numbers of Councilmeetings are more or less in line with the number of sessions from 1984
to 1994 and do therefore not directly relate to the new session rules. However, this is contradicted by
the fact that until June 2000 the Council of Ministers operated with many more policy area-specific
Council formations.*® The European Council of Seville of June 2002 reduced the number of Council
formations massivelyfrom 16 to 9. Against thisbackground, the increase in the frequency of meetings
in 2020 and 2021 is indeed a significant value, causally linked to the COVID-19 pandemic and the
resulting changes in the modes of Council meetings.

45

See: Peter van der Knaap, Government by Committee: Legal Typology, Quantitative Assessment and Institutional
Repercussions of Committeesin the European Union, in: Robert Pedler and Glinther Schéfer (eds.), Shaping European Law
and Policy: The Role of Committees and Comitology in the Political Process, (Maastricht: EIPA, 1996), pp. 83-116 (here p.
114).The Council itself noted that some two thirds of its rolling agenda is closed by COREPER, out of which 70 % are agreed
at the working groups level. See Rat der EG, Der Rat der EG, (Luxembourg: Amt fiir amtliche Veroffentlichungen, 1990), p.
22.

% Whereas in 1967 - after the entry into force of the Merger Treaty of the EEC, ECSC and Euratom - the Council metin seven
different configurations to hold 20 meetings, in 1975 there were already twelve different configurations for 56 meetings.
By 1987, these numbers had increased to 17 different configurations with 81 meetings. In 1999, the Council met in more
than 20 different configurations and held 82 meetings. With a decision of June 2000, the Council reduced its formations
to 16, with the frequency of meetings again increasing slightly to 87.The observed growth in the Council's work could be
understood as the result of an equally growing number of Council decisions. However, the decision-making productivity
of the Council and - since 1993 - of the European Parliament and the Council - has tended to decline. Whereas the Council
adopted an average of 10 acts per session inthe mid-1970s, in 2000 only three acts were adopted per session (see Figure
3). It should be noted, however, that the quantitatively measured decline in the Council's workload says nothing about
the quality of the legal acts. In fact, since the beginning of the 1990s, the Council has been dealing much more than in the
past with detailed and conflict-laden provisions - especially in the area of food control, health protection and economic
policy. Dealing with these acts obviously requires more time and personnel than the measures adopted in the 1980s.
Furthermore, it should be emphasised that since the mid-1980s the Council has been burdened with a multitude of tasks
which do not directly result in generally binding legal acts, but which are nevertheless politically important and therefore
take up an ever-increasing volume of the meeting time of Council meetings (resolutions, coordination tasks). Reforms of
the Council have been underway since 1998/1999. The 1999 Trumpf/Piris report was largely incorporated into the
conclusions of the Helsinki European Council (10-11 December 1999). The separation of theagenda of the General Council
into 'horizontal issues' (i.e.issues which also affect other Council formations) and 'external relations', which was suggested
at that time, was already practised during the Belgian Council Presidency in 2001 and incorporated into the Council's Rules
of Procedure.

4 The European Council of Seville embarked upon a process of reform at Helsinki in December 1999, when it adopted aset

of recommendations, and then in Goteborg and Barcelona, where it took note of the reports by the Secretary-
General/High Representative focusing on the European Council, the General Affairs Council, the Presidency of the Council,
and the legislative activity of the Council and transparency. In the light of a summary report accompanied by detailed
proposals submitted by the Presidency, the European Council agreed to a series of specific measures applicable, without
amendment of the treaties, to the organisation and functioning of the European Council and of the Council. One of the
key elements of these reforms concerned the reduction of the Council formats to 9: General Affairs and External Relations;
Economic and Financial Affairs; Justice and Home Affairs; Employment, Social Policy, Health and Consumer Affairs;
Competitiveness (Internal Market, Industry and Research); Transport, Telecommunications and Energy; Agriculture and
Fisheries; Environment; and Education, Youth and Culture. See: Seville European Council. 21 and 22 June 2002; Presidency
Conclusions, Doc. No. 13463/02/POLGEN 52.
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Figure 1: Evolution of Council, COREPER and Working group meetings 1960-2021
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Figure 2: Council and Parliament/Council legal acts per year 1958-2021
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Figure 3: Evolution of EU legal acts per Council meetings
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The European Councilalso resorted to digital meetingsin the first monthsof the pandemic. From July
2020, the heads of state andgovernmentmet again in person,although additional video sessions were
also held. Following the renewed intensification of the pandemicin winter 2020 and spring 2021, the
European Council did not hold its first physical meeting until May 2021. The materially far-reaching
decisions of the European Council that intervene in the legislative process of the Council and the
European Parliament, such as on the MFF and the NGEU, were all taken in face-to-face meetings.

3.10.2. Urgency proceduresin Parliament’s Rules of Procedure

With the startof the 9th parliamentary term (2019-2024), Parliament’s rules of procedure were updated
in December 2019. The relevant provision of the RoP governing the urgency procedure is Rule 163,
which details theinitiation and the handling of theprocedure.According toRule 163(1), “the President,
a committee, a political group, Members meeting at least the low threshold, the Commission or the
Council[...] may request Parliament to treatas urgent a debate on a proposal submitted to Parliament
pursuant toRule 48(1) RoP. Such requests shallbe made in writing andshall state the reasonson which
they are based”. Rule 163(2) RoP defines the subsequent procedure: “As soon as the President has
received a request for an urgent debate, this shall be communicated to Parliament. The vote on the
request shalltake place at the beginning of the sitting following the announcement, provided that the
proposalto which the request relates has beendistributed to Membersin the official languages. Where
there are several motions of urgency on the same subject, the adoption or rejection of the motion of
urgency shall apply to all such motions concerning the same subject.” In addition, Rule 163 clarifies
who may speak during an expedited hearing and under whatconditions.According toRule 163(3) RoP,
“before the vote [..] only the mover and one opponent and the chairman or rapporteur of the
committee responsible, or both, maybe heard. None of these speakers mayspeakfor morethan three
minutes”. Furthermore, matters to be dealt with under the urgency procedure shall always be given
priority over other items on the agenda and may be conducted without a report or, exceptionally, on
the basis of an oral report by thecommitteeresponsible. For manyyears, the urgency procedure played
no role in the Parliament's internal decision-making process. As a result of the UK's withdrawal from
the EUandthe need to act before the expected exit date at the end of March 2019, Parliament applied
theurgency procedure for the adoption of three Brexit-related dossiers. At the beginning of the ninth
parliamentary term, the urgency procedure continued to be employed in 11 dossiers related to the
UK's withdrawalfrom the EU.

3.10.3. Urgency proceduresin the Commission’s Rules of Procedure

Prior to the outbreak of the COVID-19 pandemic, the Commission’s Rules of Procedure did not provide
for specific decision-making procedures on the grounds of emergency or urgency. Nevertheless, the
Rules of Procedure provided for several mechanisms that supplemented the standard procedure of
voting by simple majority in the College, without defining the circumstances that should trigger these
deviating practices. Similar to the European Council and the Council, the College could always make
recourse to an agreement of College to a draft text from one or more of its Members by means of
written procedure. Accordingto Rule 12, the key condition for such written procedureis the approval
of the Legal Service and the agreement of the departments consulted, or alternatively, the agreement
between the Members of the Commission where a meeting of the College has decided, on a proposal
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from the President, to open a finalisationwritten procedure as provided for in the implementing rules.
As one of the consequences taken after the economic and financial crisis, the Commission inserted a
paragraph 5 to this rule. Accordingly, any Member of the Commission seeking to suspend a written
procedurein the field of coordination and surveillance of the economicand budgetary policies of the
Member States, in particular of the euro area, “shall address a reasoned request to that effect to the
President, explicitly identifying the aspects of the draft decision to which the request relates”. The
President may then decide to uphold or refuse the request for suspension. In the latter case, the
Secretary-General “shall ask the other Members of the Commission for their views in order to ensure
that the quorum laid down in Article 250 of the Treaty on the Functioning of the European Union is
met.”

Based on Rule 13, the Commission may also take decisions by empowerment procedure to empower
one or more of its Members to take management or administrative measures on the College’s behalf
and subject to such restrictions and conditionsas it shallimpose. In a similar vein, the Commission may
instruct one or more of its Members to adopt, with the agreement of the President, the definitive text
ofanyinstrument or of any proposalto be presented to the otherinstitutions.Such delegated powers
may also be conferred to the Directors-General and Heads of Department unless this is expressly
prohibited in the empowering decision.

According to Rule 14, the Commission may adopt decisions by delegation procedure to delegate the
adoption of management or administrative measures to the Directors-General and Heads of
Department, acting on its behalfand subject to suchrestrictionsand conditions as it shallimpose.

Amending its Rules of Procedure with Decision 2020/555 of 22 April 2020, the Commission took its
organisational consequencesof the COVID-19 pandemic. The amendment is explicitly geared to ensure
that its decision-making processes continue to run smoothly in exceptional circumstances. If such
situations prevent Members of the Commission fromattending meetingsof the College in person, the
President may invite them to participate by means of telecommunication systems allowing for their
identification and effective participation (Rules 5(2) and 10(4)). Consequently, Members participating
by virtual means should be deemed to be present for the purposes of the quorum (Rule 7, new
subpara.).

In addition to the unchanged rules on the various written, empowerment, and delegated decision-
making procedures, the 2020 amendment to the Rules of Procedure hasthusalso created a possibility
to hold "ordinary" meetings of the College in a hybrid format.As the new rules donotsetany thresholds
for the number of members participating virtually, meetings of the College can be held both
completely virtually, or in a mixed, hybrid, form of partial physical presence and partial virtual
participation.
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4. PARLIAMENT’S ROLES AND FUNCTIONS IN URGENCY
SITUATIONS

Over the last years, the role of Parliament has often been constrained by emergencies and other
situations necessitating urgent (re)action, relating to, for example, the economic and financial crisis of
2009-2012, the so-called migratory crisis of 2015-2016, or most recently the COVID-19 pandemic.In a
number of situations, Parliament had to adapt its internal deliberation and decision-making
procedures in order to respond to an urgency. These adaptations may have included curtailing certain
procedures, restricting the role and the fulfilment of the parliamentary mandate of its members, the
involvement of parliamentary committees and reducing the time required for scrutiny, to mention a
few. The COVID-19 crisis has shown the need for Parliament to quickly adapt its internal working
methods in emergencysituations. Consequently, in December 2020, new Rules 237 a—d were adopted
in order to ensure the functioning of Parliament in extraordinary circumstances.*

In order to draw lessons from the management, both within Parliament and between the EU
institutions, of past urgency situations, the following chapter analyses obstacles preventing
democratic, transparent,promptand efficient decision-makingfor Parliament and the EU institutions.
More specifically, we will reflect on the situations in which Parliament has been obliged to take a
decision under exceptional circumstances or within very short deadlines. We explore how Parliament’s
internal processes and procedures coped with such circumstances in order to preserve Parliament’s
fundamental role as legislative, budgetary and political control authority and to safeguard its
representation and interaction, policy-making, elective, and system-development functions. In this
context, we consider conceivable case constellations from the various functional fields of Parliament,
regarding, in particular:

- Parliament’s legislative powersand its policy-making function.

- Scrutiny powers and Parliament’s control function.

- Appointment powers and Parliament’s elective function.

- Para-constitutional powersand Parliament’s system-development function.

- The deliberative powers of Parliament and its interaction and/or representation function.

4.1. Parliament and EMU’s financial and economic crisis

From a democratic point of view, the existing imbalance of EMU is coined by a fully supranationalised
Monetary Union againsta purely intergovernmental Economic [coordinating] Union. This imbalance is
characterized by EMU’s executive dominance at the expense of Parliament and, consequently by a
procedural segmentationand institutional atomization of political accountability in EU Member States
(Maurer 2013). Within EMU, the European Council, the Council of Ministers — let alone the Eurogroup -
face no democratically elected institutions at their level that are equipped with control or co-decision
powers similar to those of Parliament in areas such as the internal market or justice and home affairs.
Within the treaty basedrequirementsof EMU, Parliament can rely on the OLP only under Article 121(6)
TFEU regarding the procedural aspects of the multilateral surveillance procedure®, Article 129(3) TFEU

*  See:European Parliament decision of 17 December 2020 on amendments to the Rules of Procedure in order to ensure the
functioning of Parliament in extraordinary circumstances (2020/2098(REG)), P9_TA(2020)0380.

* Infact, the legal basis of Article 126 TFEU was used for the so-called Six-Pack of September 2012 to adopt the Regulation
on the strengthening of the surveillance of budgetary positions and the surveillance and coordination of economic
policies, the Regulation on the effective enforcement of budgetary surveillance in the euro area, the Regulation on
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for amending certain provisions of the European System of Central Banks (E)SCB and the European
Central Bank (ECB) Statute, and Article 133 TFEU regarding the currency law.”® In all other EMU areas,
however, Parliament’s rights are limited to simple consultation or information. Moreover, whenever
treaty provisions deal with the exclusive powers of the Eurozone, Parliament is neither consulted nor
informed.

The extensive loss of Parliament as a democraticand control authority in the EMU is not compensated
for by national parliaments. Indeed,accordingto the two protocolson the role of national parliaments
(PNP) and on the application of the principles of subsidiarity and proportionality (PSP) annexed to the
Lisbon Treaty, the national parliaments are to be fully informed and involved in the EU decision-
making. But due to the treaty’s hierarchy of norms set out in Articles 288-292 TFEU (Stancanelli 2007;
de Witte 2008), the Union is under no obligation to inform and consult national parliamentsin case of
the following actions and decisions of the institutions:

a) withinthe framework of multilateral surveillance of economic policies: prior to the adoption of
the broad economicguidelines of theEU Member States and by the Council (Article 121 TFEU),
and prior to the adoptionof the Council's recommendations to the Member States (Article 121
(4) TFEU);

b) within the framework of budgetary surveillance in the Member States with a view to
maintaining budgetarydiscipline (Article 126 TFEU);

¢) within the frameworkof the annual review of the employment situation (Luxembourg process),
before issuing employment policy recommendationsto the Member States (Article 148 TFEU),
and

d) within theframework of the Counciland the European Council for decisions in relation to the
operational committeesfor EMU, employment policy and social protection policies.

After the outbreak of the European debt crisis, which has repeatedly tested several EU Member States
as well as the Eurozone as a whole since 2008/09, new Regulations were gradually implemented. The
range of measures extended from rescue packagesfor individual Euro Member States (Greece, Spain,
Portugal, Ireland) to decisions, Directives and Regulations intended to bring about a coordinated
economic and fiscal policy inside the EU. In this context, the EU legislation of the so-called ‘six-pack’
(valid for the entire EU, in force since 2012) and ‘two-pack (valid for the Eurozone, in force since 2013)
should be mentioned above all. The reforms created the European Semester, which runs over the first
six months of each year and includes, among otherthings, the preliminary discussion of national draft
budgets, surveillance of national economies, country-specificrecommendations from the Commission
and the Council, stricter Regulations in the area of competitiveness and the quasi-automatic
application of sanctions (e.g. a fine of 0.2% of the last gross domestic product). Further measures
concern the newly created banking union or the permanent European Stability Mechanism (ESM). Of
particular importance is the so-called Treaty on Stability, Coordination and Governance in the
Economic and Monetary Union (TSCG). Signed on 2 March 2012 by all EU Member States with the
exception of the United Kingdom and the Czech Republic, this international treaty, often casually

enforcement measures to correct excessive macroeconomic imbalances in the euro area, the Regulation on the
prevention and correction of macroeconomic imbalances, as well as for the so-called Two-Pack of March 2013 to adopt
the Regulation on the strengthening of economic and budgetary surveillance of Member States experiencing or
threatened with serious difficulties with respect to their financial stability in the euro area, and the Regulation on common
provisions for monitoring and assessing draft budgetary plans and ensuring the correction of excessive deficit of the
Member States in the euro area.

% The legal basis of Article 133 TFEU is used to adopt the Regulations on the issuance of euro coins.
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referred to as the Fiscal Compact, represents a kind of “parallel regime” to the usual governance in the
EMU within the framework of the EU Treaties. The TSCGis intended to bring about greater budgetary
discipline in the Member States. Doing so it goes further than the EU Treaties (more specifically, their
Articles 126 TFEU and Protocol No. 12) and the Stability and Growth Pact. The TSCG calls for the
introduction of so-called “debt brakes” in the respective Member States, lays down sanctions for
violations of the rules and is considered a precondition for fundsfrom the ESM.

The entire new form of governancein EMU is repeatedly accused of lacking input legitimacy dueto a
lack of parliamentary participation. Here, the criticism sometimes refers to the weakening of national
parliaments (Wessels/Rosenberg, 2013; Hefftler/Wessels, 2013; Deubner, 2014: 24-28), sometimes to
the apparently weak position of Parliament withinthe EMU (Fasone, 2012; Poptcheva, 2012; Hallerberg
et al, 2011; Maurer, 2013), sometimes on both (Deubner, 2014). At the same time, it is rightly pointed
out that at the EU level the European Council (Cisotta, 2013), the Council of Ministers, the Eurogroup
and not least the ECB (Kunstein/Wessels, 2013) have meanwhile experienced an upgrading, in contrast
to which Parliament seems institutionally weakened (Maurer,2013: 2).

4.1.1. Negotiations on ‘six-pack’regulations

Within ICER, Thomas Wallianalysed in 2016 to what extent the assumption of too little parliamentary
participation in the context of the debt crisis is supported by empirical evidence. Walli (2016) compared
and contrasted the proposals of the Commission, the corresponding amendments of Parliament and
the adopted legal texts in a synopsis. The comparison was limited to the legally binding parts of the
respective texts. Parliament’s proposed amendments to the Commission proposals are classified.
Whether and how they had been included in the finally adopted text is indicated to identify failed
amendments, amendments that have been included in a modified form and amendments that have
been adopted as proposed. The labels “substantively irrelevant amendment”, “slight
amendment/detailed wording” or “fundamental amendment/insertion” give an indication of the
depth of Parliament’s amendment proposals. From these evaluations, a summary table could be
created for each of the six legislative initiatives. In these, the totals (absolute and percentage) of the
individualamendment proposals are recorded.

Table 1: Six-Pack 1 (SP 1): Council Directive 2011/85/EU of 8 November 2011 on requirements for
budgetary frameworks of the Member States (EP consultation procedure)

1 Irrelevant 2 Slight Change 3 Fundamental Change Sum
Change
% % % %
Accepted Amendments 1 1,49 5 746 9 13,43 15 22,39
Changed Amendments 0 0 2 2,99 5 746 7 1045
Unsuccessful Amendments 5 746 15 22,39 25 37,31 45 67,16
Sum 6 8,96 22 32,84 39 58,21 67 100

Source: Walli 2016

Parliament was involved in Directive 2011/85/EU through the consultation procedure. The number of
amendments not taken up by Council was relatively high at around two thirds. Nevertheless, of 67
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amendments, 15 were adopted almost one-to-one (approx. 22%). Only 10% were slightly modified in
the final legal text. As is typical for all six legal acts under review, most of the proposed amendments
were fundamental changes or newly inserted passages (58%). While only approx. 9% represent
substantively irrelevant changes, approx. one third are slight amendments. After all, three fifth of
Parliament’s amendments adopted by the Council of Ministers are fundamental amendments. This
represents a slight disproportionate share of the total number of fundamental amendments (39 out of
67, or 58%).

Table 2: SP 2: Regulation (EU) No 1173/201 1 of the European Parliament and of the Council of 16
November 2011 on the effective enforcement of budgetary surveillance inthe euro area (OLP)

1 Irrelevant 2 Slight Change Fundamental Change Sum
Change
% % % %
Accepted Amendments 0 0 0 0 1 1,96 1 1,96
Changed Amendments 0 0 0 0 8 15,69 8 15,69
Unsuccessful Amendments 2 392 4 7,84 36 70,59 42 82,35
Sum 2 3,92 4 7,84 45 88,24 51 100

Source: Walli 2016

Although Parliament was equally involvedthrough the OLP, therate of successfulamendmentsis the
lowest of all six legislative texts, at 2% (accepted amendments) and 16% (modified amendments). Over
82% of theamendments did not find theirway into the final legal text. This is partly due tothe fact that
Parliament’s consultation rights, as requested by the ECON Committee, were already replaced by the
new Chapter la (or “Chapter Il: Economic Policy Dialogue” in the final legal act) in Parliament’s
amendmentsof 23 June 2011.The chapter allows the ECON Committee toinvite “thePresidency of the
Council, the Commission and, where appropriate, the President of the European Council or the
President of the Eurogroup” (Article 3: “Economic Policy Dialogue” of Regulation (EU) No 1173/2011 of
the European Parliament and of the Council of 16 November 2011) to specific consultation. The
inclusion of this chapter can thus be seen as a success for Parliament overall, even though it did not
take into account all the participation rights demanded at the beginning. The Council was obviously
careful not to grant Parliament too many rights of control and oversight. For example, the ECON
Committee called for an “Article -8b: Emergency measures”, which would empowerthe Commission to
take “the necessary measures to safeguard the euro” in the event of a threat to the Eurozone. Such a
guasi-automatic application of sanctions failed due to the Council's resistance in order to keep a lever
in hand in future emergency situations. Overall, it is striking that the majority of the parliamentary
amendments concerned “fundamental changes” (88%), of which 17% were incorporated (with only
oneamendment being adopted one-to-one). Takeninisolation, thisRegulation-although negotiated
under OLP- representsParliament’'s biggest — partial - failure within the Six Pack.
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Table 3: SP 3: Regulation No 1174/2011 of the European Parliament and of the Council of 16
November 2011 on enforcement measures to correct excessive macroeconomic imbalances in
the euro area

1 Irrelevant 2 Slight Change 3 Fundamental Change Sum
Change
% % % %
Accepted Amendments 2 7,69 3 11,54 6 23,08 1 42,31
Changed Amendments 2 7,69 1 3,85 2 7,69 5 19,23
Unsuccessful Amendments 0 0 3 11,54 7 26,92 10 38,46
Sum 4 15,38 7 26,92 15 57,69 26 100

Source: Walli 2016

In contrastto “SP2” Parliament was able to fully assert its ideas on this Regulation. More than 42% of
the proposed amendments were adopted nearly one-to-one, 19% in a modified form. Particularly
noteworthy is the fact that 8 out of 15 fundamental amendments (identification number 3) were
included, while only 7 did not succeed.

Table 4: SP 4: Regulation (EU) No 1175/2011 of the European Parliament and of the Council of 16
November 2011 amending Council Regulation (EC) No 1466/97 on the strengthening of the
surveillance of budgetary positions and the surveillance and coordination of economic policies

1 Irrelevant 2 Slight Change | 3 Fundamental | Sum
Change Change
% % % %
Accepted Amendments 1 748 34 2313 | 37 2517 | 82 55,78
Changed Amendments 1 0,68 5 34 12 8,16 18 12,24
Unsuccessful Amendments 1 0,68 3 2,04 43 29,25 | 47 31,97
Sum 13 8,84 42 28,57 92 62,59 147 100

Source: Walli 2016

In the most comprehensive of the Six Pack Regulations, the ECON Committee passed a total of 147
amendments. This Regulation is the legislative act in which, in percentage (and absolute) terms, the
most Parliament proposals were also incorporated into the final legal text (56% were adopted, 12%
were modified, only 32% were not incorporated). The vast majority of irrelevant and minor
amendments were incorporated; among the fundamental amendments 49 proposals were
incorporated in one form or another, while 43 were not. Parliament clearly succeeded in enhancing its
own role within the new EMU governance, again with the insertion of Article 1b on “Economic
Dialogue”. ECON's draft report version of the article was much shorter and more generally formulated
than the one finally proposed by Parliament’s amendments of 23 June 2011. In this context, Artide 3
(4) also results in an explicit upgrading of Parliament: Parliamentshall be fully involved in the European
Semester. However, the supranational level was not only strengthened by an extended control
function of Parliament, but also by an increased involvement of the Commission. This innovationcn
be traced back to amendments proposed by the ECON Committee, which in its report added the
wording “and the Commission” to the powers of control and participation envisaged for the Coundi
(e.g.in Article 4, 5,8 and 9 of the Committee Report).In the vast majority of cases, Parliament’'s changes
were incorporated into thefinal legal text.
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Table 5: SP 5: Regulation (EU) No 1176/2011 of the European Parliament and of the Council of 16
November 2011 on the prevention and correction of macroeconomic imbalances

1 Irrelevant 2 Slight Change | 3 Fundamental | Sum
Change Change
% % % %
Accepted Amendments 6 6,32 12 1263 |12 12,63 | 30 31,58
Changed Amendments 1 1,05 2 2,11 15 1579 | 18 18,95
Unsuccessful Amendments 3 3,16 11 11,58 | 33 34,74 | 47 49,47
Sum 10 10,53 | 25 26,32 | 60 63,16 | 95 100

Source: Walli 2016

Parliament’s successrate with regard to this Regulation wasaround 51% of amendments incorporated
in some form. Again, most of Parliament’s proposals concerned “fundamental changes”, of which 33
were rejected and 17 included. In the case of “irrelevant” (6 included vs. 5 rejected) and “minor
amendments” (14 accepted, 11 rejected), the success rate of accepted amendments was higher. A clear
success for Parliament was - again - the incorporation of parliamentary oversight powers through
Article 12a on the “dialogue on macroeconomicand budgetary surveillance” (the finalact reads Article
14: Economic policy dialogue). In this case, Parliament’s amendments elaborated the original, shorter
passage of the ECON draft report in more detail. By its very nature, ordinary legislative procedures are
characterised by compromise solutions. The Regulation’s two articles “Article 4: Scoreboard” and
“Article 5:In-depth review” (numbered according to the final text) can be takenas examples of this. The
ECON Committee Report already contained some major changes and several insertions compared to
the Commission’s proposal. In the final legal text, many of these changes were not included or had
beenincluded in a modified form,and only a few had been adopted one-to-one. The large number of
revised compromise text passages is a clearindication that the negotiations were particularly intensive.
Those provisions of the Regulation that are clearly the result of amendments by the ECON Committee
concern thesocial partnerships,the labour marketand workers’ rights.

Table 6: SP 6: Council Regulation (EU) No1177/2011 of 8 November 2011 amending Regulation
(EC) No 1467/97 on speeding up and clarifying the implementation of the excessive deficit
procedure (consultation procedure)

1 Irrelevant Change | 2 Slight | 3 Fundamental Sum
Change Change
% % % %
Accepted Amendments 5 6,67 9 12 9 12 23 30,67
Changed Amendments 1 133 5 6,67 8 10,67 | 14 18,67
Unsuccessful Amendments 5 6,67 11 14,67 | 22 29,33 | 38 50,67
Sum 11 14,67 | 25 33,33 39 52 75 100

Source: Walli 2016

Although the Regulation was adopted by means of a consultation procedure, the “success rate” of
Parliament’s ECON Committee was around 49%. About half of allamendments concern “fundamental
changes”, one third “minor changes”. Thus, also in this case, the largest groupis that of “fundamental,
unsuccessfulamendments” (29%). The rate is rather averagein comparison with all Six Pack acts and is
not higher than therate of the same category in the other Regulations, all of which were adopted by
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OLP.For this case, it can certainly not be argued that Parliament was not listened to sufficiently in the
consultation procedure (this would be more thecase forthe Directive, “SP1“, for which the consultation
procedure was also used).

Despite differences between the decision-making procedures (four times OLP, two times consultation)
and the typologies of the legal acts (one Directive, five Regulations), we can identify significant
commonalities. On the one hand, it is typical for all six cases examined that the largest amount of
parliamentary amendment proposals (altogether about 63%) concern “fundamental
changes/insertions”. This suggests thatthe ECON Committee worked intensively despite the pressure
of urgency brought to bear on Parliament and MEPs were able to introduce numerous ideas and
conceptions of their own on the subject. The second most frequent group concerns the “slight
amendments/detailed wording”, which were alsomore frequently included than rejected in four of the
six legal acts. The same applies to the numerically smallest group, thatof “irrelevant amendments”. All
in all, 51% of the parliamentary amendmentswere adopted, 35% even (almost) one-to-one. The ECON
Committee was able to push through more than 50% of its concerns in one form or another in four of
the six legal acts (SP 3, 4, 5, 6). Only in Directive 2011/85/EU (SP 1; consultation procedure) and in
Regulation No.1173/2011 (SP 2; OLP) did it not succeed. At first glance, it is surprising that Parliament
was least often able to assertitselfin this Regulation, which falls under the OLP, and yet overall found
more of a voice in the two legal acts adopted under the consultation procedure. An identification of
thereasons for this hasbeen attempted above (underthe point “SP 2").

Taken together, there is another reason for the relative parliamentary success: Parliament negotiated
the six legal acts as a package and made its own concessions in OLP procedures dependent on
concessions made by the Councilin the consultation procedures. In all sixlegal acts, however, it is also
evident that rights for Parliament that go beyond the “Economic Policy Dialogue” could not be
enforced. Nevertheless, with regard to the four legal acts in which more than half of the proposed
amendments have been included, there can be no talk of neglecting Parliament. The strategy of
package deals, which is usually attributed to Member States in negotiations to amend the treaties, was
successfully used by Parliament. The argument of emergency and urgency (e.g. to calm the finandal
markets or-more broadly -to “save the euro”) repeatedly raised by the Member States could ultimately
be countered with a profoundly democraticargument.

Since the Commission presented a variety of measures as a package, Parliament could link issues.
Consequently, Parliament made the adoption of the entire legislative package conditional on
concessions regarding further institutional empowerment (Meissner/Schoeller 2019). Building on our
empirical evidence, we would therefore strongly encourage Parliament to consider the proposals
forwarded by Focus Group Il within the framework of the institutional reflexion process on the
“Rethinking Parliamentary Democracy - A stronger European Parliament after COVID-19":*'

- Regarding legislative dossiers, Parliament could bundle together OLP and consultation
proposals into package, to be decided on case by case, in order to build up leverage.

- With regard to international agreements, Parliament could promote the systematic use of
“interim reports” in consent procedures (Rule 105 RoP) as some kind of a “quasi-first reading
position” or “parliamentary co-mandate” and as basis for informal talks, in order to proactively
influence the decision-making processbefore it is submitted for approval.

8 See: Document No. PE 695.632/BUR/FG.
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- Finally, Parliament might also consider more openly blocking or even rejecting a budgetary
decision, legislative proposal or international agreement in order to provoke institutional
changeorabetter outcome.

4.1.2. The TSCG negotiations

In the following, we draw on preliminary work by Tsebelisand Kreilinger aswell as a qualitative analysis
by ICER (Walli2016). The four MEPs who participated in the negotiations on the TSCG were EImar Brok
(EPP, Germany), Roberto Gualtieri (S&D, Italy), Guy Verhofstadt (ALDE, Belgium) and Daniel Cohn-Bendit
(Greens/EFA, Germany). The delegation focused on a few key points, as they were also formulated in
various resolutions of Parliament during the negotiation period between December 2011 and February
2012. For the data analysis, those passages from the resolutions were identified that reflect the TSCG
contents requested by Parliament, in order to then compare them with the final draft treaty text. This
made it possible to filter out, which articles were probably due to the influence of Parliament’s
delegation and which demands of Parliamentwere not takenon board. For this purpose, the conarete
demands of Parliament’s resolution of 18 January 2012 were used as a starting point. In a first step,
these were compared with former demands regarding the governance of the European Semester in
Parliament’s resolution of 1 December 2011. This comparison allowed to determine theextent to which
Parliament saw the Fiscal Compact as an opportunity to realise former demands on EMU governance.
The final TSCG was then compared with the parliamentary demands and corresponding treaty draft
provisions were identified. In order to assess whether these provisions were included at Parliament’s
insistence, a final comparison was made with the Parliament resolution of 2 February 2012. In this
resolution, Parliament lists those points which, in its opinion, could be pushed through in the text of
thetreaty onits initiative. Thetiming of theinclusion of the requested measures provides anadditional
indication of whether corresponding treaty elementswere integrated as a reaction to the Parliament’s
resolution of 18 January 2012 (period between the fourth and the last draft of the treaty) or whether
they had already been integrated beforehand by the negotiating parties.

Parliament focused its demands on a few points:

- theassurancethat the provisions of the TSCG would be transposed into the EU legal framework
within five years;

- theprimacy of EU law;

- anassurance, enshrined in the TSCG, of the application of the “Community method”and of the
procedures foreseen in the TFEU;

- theright of EU members that do nothave the euroas their currencyto participate in Eurozone
summits; and

- with regard to the parliamentary legitimacy of the Treaty, firstly, a provision on multilateral
scrutiny of the TSCG through cooperation between national parliaments and Parliament, and
secondly, theright of the President of the European Parliament to participate in the Eurozone
summits.

Overall, Parliament was able to push throughmostofthe demandsin one form or another:

- Thetransfer ofthe TSCG's contentinto the EU legal framework has been takenoveralmostone-
to-onein Article 16 of the Treaty in comparison with Parliament’sdemandsof 18 January 2012.

- The application of EU law, in particular when adopting secondary legislation, is foreseen in
Article 2 (1) of the TSCG.
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- The possibility for Member States whose currency is not the euro to participate in Eurozone
summit meetings was also included in the final treaty. However, the final text introduced the
condition that Summit negotiations must be on fundamentalissues such asthe architecture of
the Eurozone or key issues framed by the EU treaties such as competitiveness (Article 12 (3)
TSCQ).

- OneofParliament’s greatestsuccesses was theinsertion of Article 13 TSCG, which provides for
interparliamentary conferences to allow multilateraland joint scrutiny of the TSCG’s executive
arm, and to strengthen the parliamentary legitimacy of coordinated fiscal policy at both
nationaland Europeanlevel.

Parliament was less successful with regard to its demand for the primacy of EU law, which Member
States already deleted in the third draftof the treaty of 10 January 2012. In Article 2 TSCG, there is only
a reference to the fact that the Treaty is compatible with the EU Treaties and “does not affect the
Union’s powers of action in the field of economicunion”. As we learn from Parliament’s resolution of 2
February 2012, it was also unable to push through its demand for its President being granted full
participation rights in the Eurozone summit meetings. Instead, the invitation of the President remains
voluntary (Article 12 (5) TSCQ).

4.1.3. Parliament’s system-development functionand post-emergency EMU reform

The decisions on the European Financial Stabilisation Mechanism (EFSM), the European Financial
Stability Facility (EFSF) and the permanent European Stability Mechanism (ESM), which were directly
geared to economic and budgetary emergencies, were largely based on Article 122 TFEU, in which
Parliament is neither to be involved in a controlling nor co-deciding capacity. This and the criticised
“summit-isation” of EMU governance**was loudly criticised by Parliamenton several occasions. On the
other hand, however, the analysis of the medium-term reform of EMU, in particular of European
coordinated economic and fiscal policy, shows that Parliament was able to engage successfully
through the leverage effect of the Six-pack. From the comparison between these negotiations,
conducted as a coupled bargain, on the one hand, and the crisis response regimes of the Member
States, agreed with argumentative recourse to the emergency situation, on the other, conclusions an
therefore also be drawn with regard to the conditions that facilitate success of parliamentary
democratic safeguardsin crises:

a) The parliamentary policy-making function can be maintained in times of crisis if, in the
context of their elimination or containment, legal bases are to be mandatorily selected
which grant Parliament adecisive say in the shaping of the measures based thereon. Even
in the case of relatively weak parliamentary participation procedures (e.g.consultationvs. OLP),
the policy-making capacity of Parliament is still given if “weak” procedures can be
combined with “strong” procedures.

b) The parliamentary control function can be maintained even in times of crisis if Parliament
concentrates on the sanction-proof scrutiny procedures and the resulting chains of
legitimacy between Parliament and the Commission and, through these channels, claims the
political accountability of the Council of Ministers or the European Council.

2 See e.g. “Schulz: EU collapse isa ‘realistic scenario”, in: Euractiv, 26. April 2012. https://www.euractiv.com/section/future -
eu/news/schulz-eu-collapse-is-a-realistic-scenario/.
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With regard to the system-development function, Parliament wasalsoable to convincingly assertitself.
In this context, the negotiations on the Fiscal Compact formed a crystalising juncture where political
actors from the Member States sought, in exchange for strengthening the Parliament in a reformed
EMU expanded to include fiscal policy aspects, onlimiting the status of Parliament within the Eurozone
and achieving an effective division within Parliament by limiting the voting rights of its members or
creating a parliamentary body that differentiates between MEPs according to their country of origin’s
participation in the Eurozone (see Box4). Proposalsvary betweenthe creation of a euro-chamber with
delegations from national parliamentsand the creation of a euro-parliament that would be composed
of an equal number of MEPs and MPs. These proposals raised the fundamental question of whether
Parliament or any otherparliamentary body should co-decide and controlinstruments thatonly affect
Eurozone countries.

Box 4: Proposals for splitting-up Parliament

Former Foreign Minister Joschka Fischer proposed the creation of a Euro-Chamber as a body
composed by MPs, to scrutinize the new (proposed) “government of the euro area”, that would
consist of the governments of the Eurozone (Fischer 2011). This chamber should be provided with
initially advising functions (while keeping the decision-making authority within national
parliaments), and later, on the basis of an intergovernmental agreement, exerting effective
parliamentary control.In our view, such a Chamberwould be a step backwards to the dual mandate
at nationaland European level, which MEPs had experienced until the first direct elections in 1979.
Today, the MEPs face considerable difficulties to ensure their presence at three locations (Brussels,
Strasbourgandin the home constituency)satisfactorily. Moreover, even with a clear limitation of the
functions and powers,the Euro-Chamber would overlapand risk toduplicate in subject areaslinked
to the Eurozone with other parliamentary institutions of the EU. After all, the Chamber would be
required to redefineits tasksin relationto Parliament andthe national parliaments, in relationto the
timing, the frequency and the inter-institutional setting of scrutiny. Should national parliaments
forgoanindependent review of the EU/Eurozone templates? Or should they be called to give ‘their’
representatives in the Chamber binding voting instructions? In short, the Euro-Chamber might
practically evolveinto a parliamentary assembly that could parliamentarise the existinginstitutional
and decision-making structures of the Council of Ministers. However, regarding substance and
voting behavior, the Chamber’s composition and rationale would result in a duplication of the
Council. The Chamber would therefore not be in a position to balance the Council and to
compensate for the EMU’s democracy deficits. The alternative proposal put forward by German MP
Michael Roth to create a Euro-Parliamentis notcompletely thought througheither (Roth 2011): Roth
calls for the creation of a secessionist, parliamentary body to be composed of both MEP and MP from
those EU Member Statesthat participate in the Eurozone. But how could a 150-strong cohortof MPs
legitimize their decisions within the Euro-Parliament? If the Euro-Parliament would be qualitatively
different from the Council of Ministers, it should clearly reflect the political party diversity in the
Member States and the national parliamentary cohort should be in a position to act in partisan
political groups. But if one should simultaneously take into account the criterion of the population
size of the Member States, as referred to in the German Constitutional Court’s reasoning on the
principle of democracy -a Euro-Parliament with 150 MPs would surely be too small. Overall, the Euro-
Parliament would establish the parliamentary core for a secession of the Eurozone and run against
the TEU's principles of democracy. The then President of the European Council, representatives of
the German government and the so-called “Future of Europe Group” (2012) suggested limiting
Parliament’s voting rights to MEPs from the Eurozone. The concept falls short of the TEU’s
requirements, since the EP represents the citizens and not the Member States of the Union and not
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the citizens of the Eurozone or any othersub-system of the EU (Article 14 TEU). Moreover, according
to Article 20 TFEU a citizen from a non-Eurozone country may be elected as an MEP in a Eurozone
country and vice-versa. Within Parliament, MEPs act - since 1952 - according to denationalized,
political groups and not according to nationality! As a result, they conduct their deliberations not
based on member stateinterests, butaccording to the voters’ mandate in the Union’s interest. The
idea of carving out a de-fact “Eurozone Parliament” within Parliament also runs against the design
of the currency unionitself.Indeed, the Euro is the currency of the Union and not of the Eurozone.
With the exception of Denmark, and Sweden, allEU Member States are legally bound to participate
in the third stage of EMU. Accordingly, any form of legislation aimed at the Eurozone should always
be takenin theinterest of the Union. Besides these legal reasons, the realization of the “limitation”
proposalwould have a hugeimpact on the internal cohesion of Parliament. Qualifying voting rights
on the basis of the Member States’ positions in EMU would affect MEPs regardless of whether they
belongtoagroupthatisinfavouroforagainst the participation of ‘their'memberstate in EMU. The
designed discrimination of deputies would probably induce sanctions and offsets within the
parliamentaryfactions, which would have a majorimpact onthe decision preferencesto policy areas
beyond the EMU. Against these proposals, German MP Manuel Sarrazin focused on the very nature
of the emergency situationof the financialand economiccrisis, and argued that Parliament should
authorize one of its committees to take decisions on Eurozone issues on behalf of the Parliament’s
Plenary.Concomitantly, this Committee should then act as Parliament’skey interlocutor with spedal
information andconsultationrights in Council proceedings, where fastand confidential cooperation
is required (Sarrazin 2012). Instead of discrimination on grounds of the MEPs nationality, Sarrazin
suggested thatParliamentitself would ensure an adequate presence of members of the Euro-states
by amending its Rules of Procedure and on the basis of its autonomy for self-organization. The
Commission sympathized with the idea, since its Communication of 28 November 2012
(Commission 2012) recognized the special role and integrative function Parliament as the interface
for the EU, between any kind of self-declared ‘center of gravity’, and respective outsiders.

The bulk of Parliament’s views expressed in the debate about solutions to remedy the EMU’s
democracy deficit aimed at transferring Parliament’s weak participation procedures into stronger
procedures (European Parliament-Thyssen 2012; European Parliament-Gualtieri/Trzaskowski 2012).
Eventhough the debate ona possible deepening of the EMU is not over, the negotiationsaround the
Fiscal Compact and the subsequent debates on further reformsteps clearly show that Parliament has
so far succeeded in rejecting the proposals to effectively discriminate against MEPs. To date, the
implementation of the envisaged integrated budgetary and financial framework and the integrated
economic policy framework would still be based on special legislative procedures or Council decisions
with little or no involvement of Parliament. Against this background, the resulting democracy and
parliamentary deficit could be reduced in two ways:

1. Byreferring to the simplified treaty amendment procedure of Article 48(7) subpara.2 TEU, the
European Council could, after obtaining the consent of the EP, decide to replace the special
legislative procedures by the OLP. Before taking this decision, all national parliaments would
beinformed. If the proposedtreatyamendment would be rejected by one national parliament,
this reform option would fail. This procedure could be applied to Articles 113and 115 TFEU on
tax harmonization, Article 127(6) TFEU for the transfer of banking supervision to the ECB and
Article 129(4) TFEU to amend the statutes of the ESCB and the ECB. Moreover, the conversion
of the special legislative procedure to the OLP could be organized in the same way for the
excessive deficit procedure and foramending the reference values (Article 126(14) TFEU).
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2. Alternatively, the transition to OLP would be possible by referring to the framework of
enhanced cooperation on the basis of Article 333(2) TFEU. However, enhanced cooperation
cannot be established on matters of exclusive EU competence, such as the monetary union.
Here, the participating Member States would decide unanimously to adopt legal acts under
enhanced cooperation by the OLP. This model would be applied to the reform of Article 113
and Article 115 TFEU. Other provisions would be excluded?®* because they are subject to
unanimity of allEU Member States.

Any further approach to reform the EMU should be based on the principle of democracy and aim to
remedy the democracy deficit of this specific policy area. Consequently, the process towards a
reformed EMU should include both the transfer of Parliament’s weak decision-making proceduresinto
the OLP, increased scrutiny capacities of Parliament vis-a-vis the EMU’s core executive institutions as
well as the strengthening of national parliamentary scrutiny rights vis-a-vis their individual
governments. In addition, the process towards EMU should be guided by the principles of existing
inter-institutional relations of the EU system.

Rights and obligations arising from the treaties set tasksand functional attributions: thus, under Artide
10(2) TEU, Parliament —-and not a portion of Parliament - represents the citizens directlyand as a whole
at the EU level. Since it does not represent the Member States, since it organizes itself and operates
alongthelines of denationalized political groups, and since Article 20 TFEU provides for theactive and
passive voting rights of EU citizens to the direct elections of Parliament on the basis of their country of
residency, Parliament should continue to act as a unitary, uniting and integrating body. Special i.e.
functional or sector-specific parliamentary ‘spin- or split-offs’, which would correspond to the
differentiated logic of the Council are thereforecontrary tothis principle. In fact, while the treaties’ legal
basis on the establishment and operation of enhanced cooperation explicitly provide for a formal
differentiation of voting rightsin the Council between the ‘Ins’and ‘Outs’ (Article 20(3) TEU, Article 330
TFEU), they do not call for any corresponding discrimination inside Parliament. Similarly, Articles 136,
138(3), 139(4) and 140(2) TFEU provide for specific Council voting rights for those EU members whose
currency is the euro withoutestablishing a parallel discriminatory regime within Parliament. Due to the
dual legitimacy of the EU - a union of peoples represented by Parliament and a union of states
represented by the Council - the process towards EMU should incorporate opportunity structures for
parliamentary involvement, which would allow both parliamentary levels of the EU’s system to
democratize its governance structures, while improving the internal and external capability of the
Union to perform efficiently, and to implement decisions in a traceable way for the citizens in their
capacity as ‘recipients’ and ‘end users’ of European law. The reformed system of the EMU and its
subsystems —the Eurozone, the fiscal compact, and the ESM are thus faced with a triple challenge:

a) EMU reforms should address the existing EU structure. The process towards EMU should remain
in accordance with the principles outlined above. We should therefore assume lengthy
parliamentary procedures, national referendums on staying in or leaving the Eurozone and
lawsuits before constitutional courts with corresponding impacts on the ratification process.

b) New governance structuresofthe EU or of any modulated sub-system should be configured in
a way that their application meetsthe democratic principles of the EU.

c) Governance structures of the EMU should be effective and enforceable without depending on
discretionary ‘goodwill’ of individual Member States.

3 In particular, Article 126(14) TFEU on the excessive deficit procedure and amending the reference values, Article 127(6)

TFEU for the transfer of banking supervision to the ECB, and Article 129(4) TFEU to amend the ESCB and ECB Statute.
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Overall, Parliament’s strategy towards the Fiscal Compact negotiations proved successful in that
MEPs prevented an intergovernmental conference held outside the EU treaties to generate
structural segregation withinthe EU. In doing so, Parliament conceived today’s Inter-parliamentary
Conference on Stability, Economic Coordination and Governancein the European Union (SECG) in its
report in November 2012 (drafted by Marianne Thyssen): “While reaffirming its intention to intensify
the cooperation with national parliaments on the basis of Protocol No 1, [it] stresses that such a
cooperation should not be seen as the creation of a new mixed parliamentary body which would be
both ineffective and illegitimate on a democraticand constitutional point of view; [it also] stresses the
full legitimacy of Parliament, as parliamentary body at the Union level for a reinforced and democratic
EMU governance” (European Parliament — Thyssen report 2012). Clearly, given the existing
mechanisms for interparliamentary, joint scrutiny and cooperation (COSAC, Joint Conferences of
Parliaments etc.), Parliament and the national parliaments were particularly challenged to elaborate
objectively convincing argumentsfor defining the characteristics of a multi-level democracy in the area
of EMU. The debate required mutual recognition of prerogatives, powerand participation levels as well
asinsightinto the day-to-day performance and the limitations of parliamentaryinfluence.

Thanks to Parliament’s unity and strong input, the reformed EMU system continues to draw its
legitimacy from both levels of parliament. As the EMU system may develop into different layers or
concentric circles of governance, a unitary, integrative and integrationist Parliament - at least
as far as the vast majority of political groups and MEPs are concerned - is called to ensure that
spin-off processes of self-proclaimed ‘cores’ do not create dynamics that will weaken the Union'’s
overall structure, solidarity and inter-institutional cohesion. Avant-garde dynamics should not
hinder supranational policy decisions of the EU, but supportthe institutionaland normative “loyalty to
the Union” of states and civil societies. Although the very existence of Parliament constitutes no
guarantee for a democratic EU system, the consolidation and further strengthening of Parliament’s
legislative and scrutiny rights (and responsibilities) constitutes the only way to ensure a democratic
and effective inter-institutional and multi-layered system of checks and balances thatalso functions
during emergency situations. The involvement of national parliaments in the EMU’s outer (i.e. EU-
related) and inner (i.e. Eurozone related) policy cycles may help to render governments more
accountable for what they decide in the European Council, the Council of Ministers and its
subordinated working mechanisms, especially during crisis. In this regard, networks for
interparliamentary cooperation may be helpful. However, the simple formalization of an additional,
joint body incorporating MEP’s and MP’s within the realm of new treaties such as the Fiscal compact
also renders the EU more complex and less understandable (Coughlan 2013). Citizens may ask: If the
(directly elected) European Parliamentrepresents us, the citizens of the Union, the Council of Ministers
the Member States through (ourelected) governments, the European Economicand Social Committee
the “economic and social components of civil society”, and the Committee of the Regions the
representatives of some of the Union’s regional and local communities, what is the value added of a
group of bodies bringing together some MEPs with some members of the national parliaments? “No
parliamentary conferenceis in itself capable of providing democratic scrutiny or legitimacy.Parliament
and national parliaments are not able to farm out their constitutional duties to a conference.[...] The
core part of parliamentary work, the thorough examination and public discussion of issues to be
decided, is practically impossible in a conference situation. In view of the debate on the role of
parliaments in certain Member States, it is also necessary to emphasize that the notion of a “joint
position of parliaments” has no foundation in reality. Parliaments do not take a particular position
because they are parliaments. National parliaments look to the national interestand Parliament to the
European interest. At both levels, there are differences between political groups; the position of any
parliamentis the outcomeof discussion, compromise and voting. Conferences offer participants useful
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support in their work in their home parliament. No conference can replace the work done in
parliaments” (Parliament of Finland 2012). On the otherhand, however, one should notunderestimate
the added value of the interparliamentary cooperation: Although respective joint conferences or
committees could not replace level-specific powers and responsibilities in effectively providing
democratic input to the reformed EMU system, they could help to create mutual trust and
understanding between parliamentarians, and provide a platformfor empowering “weak” parliaments
by establishing an inter-parliamentary hub of scrutiny vis-a-vis the inter-governmental policy
framework.

Parliament’s ability to assert its system-development function even in the aftermath of the severe
financial and economiccrisis — and ultimately in the perspective of a renewed, crisis-like escalation of
the European banking and financial systems - finally also became visible in the negotiations on
widening the scope of competencies of the European Central Bank (ECB). On 12 September 2013,
Parliament approved its position regarding the adoption of a Council Regulation conferring specific
tasks on the ECB concerning policies relating tothe prudential supervision of credit institutions,** based
onareport of the Committee on Economicand Monetary Affairs andthe opinion of the Committee on
Constitutional Affairson the proposal for such Regulation.>> The Council Regulation is based on Artide
127(6) TFEU and the consultation procedure applied. On the occasion of the vote, Parliament’s
President and the ECB'’s President signed a joint declaration affirming the intention to negotiate an
IIA.>¢ One month later, and building on Parliament’s position, its Committee on Constitutional Affairs
(AFCO) adopted the report by Carlo Casini on the conclusion of an Interinstitutional Agreement (lIA)
between Parliament and the ECB on the practical modalities of the exercise of democratic
accountability and oversightover the exercise of the tasks conferred on the ECB within the framework
of the Single Supervisory Mechanism.”” The llA contains far-reaching ex-ante and ex-post scrutiny
procedures, a fully-fledged hearing procedure for the Chair and Vice-Chair of the Supervisory Board,
specific procedures for ad hoc exchanges of views and confidential meetings on all aspects of the
activity and functioning of the SSM covered by Regulation (EU) No 1024/2013, rules on Parliament’s
access to documents as well as regarding safeguards for ECB classified information and documents,
procedures for parliamentaryinvestigations, and a distinct procedure for Parliament’s consultation on
the SSM’s code of conduct.

*  See: Council Regulation No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank
concerning policiesrelating to the prudential supervision of credit institutions, OJ L 287,29.10.2013, p. 63-89, European
Parliament legislative resolution of 12 September 2013 on the proposal for a Council Regulation conferring specific tasks
on the European Central Bank concerning policies relating to the prudential supervision of credit institutions
(COM(2012)0511 - C7-0314/2012 - 2012/0242(CNS)).

> See: European Parliament report No. A7-0392/2012 (rapporteur: Marianne Thyssen and rapporteur for opinion: Andrew
Duff).

% See: the Annex to Parliament’s legislative resolution of 12 September 2013 on a proposal for such Regulation (Texts
adopted, P7_TA(2013)0372).

7 See: European Parliament decision of 9 October 2013 on the conclusion of an Interinstitutional Agreement between the
European Parliament and the European Central Bank on the practical modalities of the exercise of democratic
accountability and oversight over the exercise of the tasks conferred on the ECB within the framework of the Single
Supervisory Mechanism (2013/2198(ACl)); note that the IIA itself has been published in the L series (legally binding acts)
of the Official Journal: Interinstitutional Agreement between the European Parliament and the European Central Bank on
the practical modalities of the exercise of democratic accountability and oversight over the exercise of the tasks conferred
on the ECB within the framework of the Single Supervisory Mechanism, OJL 320,30.11.2013, p. 1-6.
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4.2. Parliament’s efficiency test: the MFF and the rule-of-law regulation

Against the backgroundofthe MFF discussionsin Parliament and Councilon the May 2018 proposals,
the Commission presented on 27 May 2020 an amended proposal in the form of a Recovery and
Resilience Package comprising the MFF 2021-2027, the revised draft decision on the own resources
system and a new proposal for a Regulation establishing a Next Generation EU (NGEU) recovery
instrumentfor 2021-2024 to support the economicand social recovery from the COVID-19 pandemic.
According to the proposal, the NGEU funds of €750 billion should be borrowed by the Commission on
behalf of the EU on the financial markets to increase the MFF 2021-2027 to €1.1 trillion. The funds
borrowed on the financial markets were additional to the annual budget and not defined as part of the
MFF and the annual budgetary procedure. In sum, the Commission proposed a package that was EUR
34.6 billion lower than its original 2018 proposal (-3%) and EUR 224.1 billion (-16.9%) lower than
Parliament’s November2018request. Contraryto Parliament’s expectations, the Commission thereby
cut allocations to programmes such as theConnecting Europe Facility (-8.4%), the European Solidarity
Corps (-19.6%), Justice, Rights and Values (-19.6%), Erasmus+ (-6.7%), the European Defence Fund (-
30%) and military mobility (-74%). In contrast, the NGEU funds were proposed to increase some
spending areas (e.g. “Single Market, Innovation and Digital” (+€69.8 billion), “Cohesion and Values”
(+€610 billion), “Natural Resourcesand Environment” (+€45 billion), “Resilience, Security and Defence”
(+€9.7 billion), “Neighbourhood and World” (+€15.5 billion). In addition, the Just Transition Fund was
includedin the MFF with a budget of €40 billion (€10 billion under the MFF and €30 billion under the
NGEU). The initial reaction of Parliament’s negotiating delegation was rather modest: Parliament
welcomed the Commission’s NGEU Recovery Plan and warned not to achieve corresponding funding
increases at the expense of the standard MFF and its broader objectives.

After the European Council reached an agreement at its extraordinary meeting on 17-21 July 2020,
formal negotiations between Parliamentand the Council began. Important elements of the European
Council's agreement first concerned the structure and scope of the MFF and the NGEU: the MFF’s
commitment appropriationswere to total €1,074.3 billion; compared to the MFF 2014-2020, this would
have represented a decreaseof almost 2%. In response tothe European Councilagreement, Parliament
adopted afirst resolution on 23 July 2020 stating that it “does not accept”the political agreement on
the MFF 2021-2027.

Parliament’s negotiating priorities focused mainly on the creation of effective rule of law mechanisms
to protect the EU budget, a reform of the EU own resources system including the introduction of a
basket of new funds to facilitate the repayment of costs related to the NGEU, more adequate funding
for EU flagship programmes in areas such as climate, digital transformation, health, youth, culture,
research, bordermanagement,a legally binding mid-term review of the MFF by the end of 2024 at the
latest, improvements to the flexibility provisions, and adjustments to ensure parliamentary
involvement in the steering and control mechanisms of the Recovery and Resilience Facility. Inter-
institutional negotiations started on 27 August 2020 and ended on 10 November 2020 with a political
agreement on all elements of the budget package, i.e. the MFF 2021-2027, the NGEU, the new own
resources, and the rule of law budget conditions. As regards the MFF,the overall ceiling was maintained
as agreed by theEuropean Councilin July 2020 (EUR 1 074.3 billion at 2018 prices). However, Parliament
secured a gradualincrease of the ceiling from 2022 onwardsto include an additional EUR 11 billion for
selected EU flagship programmes. In the distribution of the increase, the Council Presidency largely
followed the proposals of Parliament (the research programme Horizon Europe thus received an
increase of EUR 4 billion, InvestEU EUR 1 billion, Erasmus+ EUR 2.2 billion, and the Creative Europe
programme EUR 0.6 billion). In contrast, the overall level of spending on cohesion and agricultural
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policy remains at the 2014-2020 level and is only increased under the NGEU. Other parliamentary
successes included the establishmentof the Fair Transitions Fund, the Commission’scommitment to a
review of the functioning of the MFF by 1 January 2024, the tying of atleast 30% of spending to support
climate targets, and the introduction of an annual biodiversity target of 7.5% in the MFF from 2024
(with a target toreach 10%in 2026 and 2027).

However, the final steps of the negotiations, i.e. the consent vote in Parliament and the unanimous
vote in the Council, were subsequently delayed by another month due to the dispute within the
European Council over the mechanism linking the EU budget to the rule of law. It was not until 10
December 2020 that the heads of state and government found a — poisoned - solution, thus
unblocking the procedure. Theresulting dispute between Parliamentand the European Council has a
substantive and a procedural dimension: in terms of its functional scope, the rule of law Regulation
should, in the view of Parliament, allow sanctions whenever Member States violate the EU'’s
fundamental democraticand constitutional values. In the negotiations, Parliament made considerable
concessions in this respect, as the trigger conditions for sanctions were limited, as demanded by the
Council, to cases where violations of therule of law only threaten the financial interests of the EU. Thus,
the negotiated Regulation defines in Article 4(1) as a condition for concrete sanction measures that
violations of the principles of the rule of law in a member state sufficiently directly affect or threatento
seriously affect the economic management of the Union’s budget or the protection of its financial
interests. From the European Council’s point of view, “the mere finding of a breach of the rule of law
[...] is not sufficient to trigger the mechanism.” Even more serious from Parliament’s point of view are
the procedural assurancesgiven by the European Council in a separate declaration. According to this,
the Commission will first develop “guidelines” on the application of the mechanism before it is used
forthefirst time.These were only to be finalised once the result of an action for annulmentunder Artide
263 TFEU, which Hungary and Poland intended to bring against the Regulation before the ECJ, became
available. By delaying the effective use of the rule of law mechanismin this way, the European Coundi
placed itself above the EU’s legislative bodies and thus contradicted the wording of the Regulation,
which provides for application from 1 January 2021 and gives the Commission no political room for
manoeuvrein the event of infringements.

On 14 December 2020, Parliament’s BUDG Committee adopted the draft recommendation on the
Regulation establishing the MFF and the joint inter-institutional declarationsannexed to it by 30 votes
in favour, two againstand four abstentions. The AFCO Committee alsoapproved the llA on budgetary
matters with 23 votes in favour, three againstand two abstentions. On this basis, Parliamentthengave
its consent to the overall package on 16 December 2020. However, in the accompanyingresolution on
the MFF 2021-2027, the llA, the EU Recovery Instrument and the rule of law Regulation, adopted by
496 votes to 134 against with 65 abstentions, Parliament stressed, that an effective rule of law
Regulation and the introduction of new ownresources were a preconditionfor theapproval of the MFF
package. With regard to the cross-compliance mechanism on therule of law, which was hard-fought
until the end, Parliament pointed out that the Union’s co-legislators had agreed to activate the
Regulation from 1January 2021 for allcommitments and payments.

Parliament rightly expressed its view that the content of the European Council’'s conclusions on this
Regulation was superfluous, as the applicability, purpose and scope of the rule of law Regulation were
clearly and conclusively set outin its text. According to Article 15(1) TEU, the European Council does
not exercise any legislative functions. Therefore, the political declaration of the European Council an
neither beregarded as a legislative instrumentnor asan interpretative instrument. The applicability of
therule of law Regulation should therefore not be made dependent on the adoption of guidelines, as
the agreed text was sufficiently clear and did not provide for any implementing instruments to be
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adopted by Parliament and Council in their legislative capacity.Recalling its elective/creation (election
of the Commission) and control (discharge and censure procedures) functions vis-a-vis the
Commission, Parliament clarified that it had numerous, sanction-powerful means to ensure that the
Regulation was enforced. Conclusions of the European Council could therefore not be made binding
on the Commission when applying legalacts: The Commission alone, as guardian of the Treaties, had
to ensure “thatthe Regulationis fully applied fromthe date agreed by the co-legislators [...] annulment
of the Regulation or partofit [can] only be pronounced by the ECJ; [...] should a Member State bring an
action for annulment of the Regulation or its parts, [Parliament] will defend before the Court of Justice
the validity of the Regulation [...] and expects the Commission then to intervene in the proceedings to
support Parliament’s position.” Finally, in order to put not only the “critical” states concerned, Poland
and Hungary, but alsothe European Council, in its place, Parliament announced thatit would apply for
an accelerated procedure of actionfor failure to acton thebasis of Article 265 TFEU. As the Commission
remained inactive on the matter, Parliament increased the pressure on the Commission in spring 2021.
In a first resolution adopted in March 2021, Parliament reiterated that the relevant conclusions of the
European Council do not have legal effect and that the application of the new Regulation cannot be
subject to practical, ultimately “merely” inter-administrative guidelines. If the Commission considered
such guidelines necessary, theyshould be adopted by 1June 2021 at the latest. To this end, however,
MEPs also called on the Commission to consult the Parliamentin advance. As the Commission still did
not take any steps to implement the rule of law Regulation, Parliament, in a resolution adopted on 10
June 2021 by 506 votes in favour, 150 against and 28 abstentions, stated once again thatthe new rule
of law instrument has been in force since 1 January 2021 and also applies to the NGEU. Since the
Commission had not met the deadline of 1 June 2021 set by Parliamentin its resolution of 25 March
2021 to finalise the guidelines for the application of the Regulation, the threshold had been reached
for taking legal action againstthe Commission under Article 265 TFEU. Parliament therefore instructed
its President, to call on the Commission to fulfil its obligations and, in the meantime, to start
preparationsfor an action for failure to act against the Commission under Article 265 TFEU.

The example of the MFF negotiations shows that even under the conditions of the emergency
rule, Parliament is able to conduct complex and conflictual negotiations across all phases of the
policy cycle. Attempts by the member states to intervene in legislative procedures through the
leverage of the European Council and the excessive interpretation of its role could not be
prevented by the Parliament. However, Parliament has not been impressed by such illegal
interventions of the European Council withregard to the implementation and interpretation of
the Rule of Law Regulation®® and has fully exercised both its policy-making and oversight
functions. In the absence of an effective possibility of sanctioning the European Council, Parliament
has rightly focused on the Commission andmade its President responsible in her capacity asa member
of the European Council. Even in the case of an unsuccessful action for failure to act at the ECJ (Platon
2021), Parliament still retains effective means of sanctioning the Commission: should the Commission
still refuse to apply the Rule of Law Regulation after the judgment of the European Court of Justice of
16 February 2022,*° Parliament could make use of its right of investigation, its right of budgetary
discharge, and furthermore - as a last resort -— its right to deliberate and decide on a vote of no
confidence against the Commission.

®  See: Regulation 2020/2092 of the European Parliament and of the Council of 16 December 2020 on a
general regime of conditionality for the protection of the Union budget,(OJ 2020 L 433.

% See:EC) judgments in cases C-156/21 - Hungary v Parliament and Council, and C-157/21 Poland v Parliament and Council.
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4.3. Brexit and urgency requirements within Article 50 TEU and Article
218 TFEU

In the area of international agreements, Parliament is formally excluded from the direct negotiations
and must therefore fall back on its rights of initiative, information, consultation, control and final
ratification in order to influence the content of the agreements. According to Article 218(10) TFEU,
Parliament “shall beimmediately and fully informedat all stages of theprocedure”.Both the llA-FA and
the IIA-BLM provide for various pledges from the other EU institutions to inform and to consult
Parliament during all stages of the procedure. Accordingly, Parliament can leverage its power of
consent to influence the outcome of negotiations by providing its views onthe content of an envisaged
agreement. Parliament’s related arsenal incorporates resolutions with recommendations at various
stages of the negotiations (Rules 114(4), 132(2), 136(5)), own-initiative reports (Rule 54), or interim
reports (Rule 105(5)). As we will show in the following two sub-chapters, Parliament’s working
mechanisms in relation to international agreements also function under the conditions of political
urgency and emergency situations (For an analysis on theinterpretation of Articles 218 and 207 TFEU,
seethe Annex).

The UK's withdrawal from the EU has revealed that the EU can be confronted with political urgencies
without having recourse to treaty-based procedures to sanction a particular, intentional or
unintentional behaviourof the negotiating partner. The withdrawal processis based on Article 50 TEU.
Accordingly, the arrangements fora Member State’s withdrawal shall be negotiated in accordance with
Article 218(3). In this respect, the first step is already problematic: Article 50 TEU does not prescribe a
time limit between the decision to withdraw, in paragraph (1) and the notification of the state’s
intention to withdraw as per paragraph (2) of the Article. Once a domestic decision to leave the EU has
been taken there is an obligation to notify the EU. But neither Article 50 TEU nor Article 218 TFEU
provide for specific deadlines for the period between the decision to withdraw and the formal
notification of the withdrawal request to the EU (Papageorgiou 2021: 35-36). In this respect, the
indeterminacy of the first phase of withdrawal already creates an extraordinary uncertainty
within the EU, which can quickly and unpredictably develop into an urgency of political decision-
making. The UK was aware that, after formal notification, it would lose control of the timetable. Hence
Article 50 TEU clarifies that “the Treaties shall cease to apply to the Statein question from the date of
entry into force of the Withdrawal Agreementor, failing that, twoyears afterthe notification [...],unless
the European Council, in agreement withthe Member State concerned, unanimously decides to extend
this period.” The notification of withdrawal from the Union thus triggers a timetable, which the state
wishing to leave can only change with the agreement of the EU. This timeline ultimately triggered the
debate on the prospects and conditionsof a "hard" or "soft" Brexit. In the first case, the UK would have
left the EU without having negotiated a correspondingagreement.In the second case, the exit would
be linked to the conditions of a Withdrawal Agreement that would only enterinto force afterapproval
by the British and Parliament. Since Parliament itself has no influence on the adherence to and
change of the timetable, and thus cannot influence how much time lies between the conclusion
of a Withdrawal Agreement and its entry into force, the negotiation process harbours a high
degree of uncertainty for the MEPs.

Following the result of the referendum held on 23 June 2016, the UK Prime Minister waited to invoke
Article 50 TEU on 29 March 2017, and thus began the two-year countdown to the UK formally leaving
the EU.Consequently,the UKwas expected toleave the EU on29 March 2019. A Withdrawal Agreement
andthe political declaration setting out the frameworkfor the future EU-UK relationship were initially
agreed on 25November2018 (see AAR 2018). However,despite clarifications presented in an exchange
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of letters on 14 January 2019 between the UK Prime Minister Theresa May and Presidents Tusk and
Juncker, and an additional agreement of 11 March 2019 on an (interpretative) Instrument relating to
the Withdrawal Agreement as well as a Joint Statement supplementing the Political Declaration, the
UK governmentdid notobtain the necessary support from its Parliament to proceed with thesignature
and ratification of the Agreement. However, following a House of Commons vote on 14 March 2019,
the UK Government sought permission from the EU to extend Article 50 until 30 June 2019. The
European Councilagreed to grant the extension.On 2 April 2019, the Prime Minister sought a further
extension to the Article 50 process. Brexit talks reached a standstill in spring 2019, with the House of
Commons refusing to vote in favour of the negotiated Withdrawal Agreement, including a Protocol on
Ireland/Northern Ireland.On 11 April 2019, at the UK'srequest, the European Council decided to extend
the negotiating period, with a view to concluding a Withdrawal Agreement, until 31 October2019. The
extension led to the UK fully participating in the elections to the European Parliament on 23 May 2019.
One day later, the then Prime Minister, Theresa May, announced her resignation as leader of the
Conservative party. The ensuing leadership contest in the Conservative party led to the victory and
subsequent appointment of Boris Johnson as the new UK Prime Minister, on 24 July 2019. His
government then made a priority of finalising preparations for leaving the EU without a deal on 31
October 2019, unless the EU was willing to renounce the ‘backstop’ included in the concludedProtocol.
However, both Parliament and the European Council continued to restate the EU’s opposition to
removing the legally operational safety net that would prevent a future hard border on the island of
Ireland, in the absence of concrete proposals from the UK. Therefore, at the beginning of October2019,
the UK government sent proposals on revising the Protocol. Negotiations aimed at bridging the gap
between the UK and EU positions intensified and, after a series of concessions, the EU and UK
announced they had reached a revised Withdrawal Agreement. The European Council of 17 October
2019 then endorsed the Withdrawal Agreement, approved the Political Declaration, and called on the
EU institutions to “take the necessary steps” to ensure that the agreement could enterinto forceon 1
November 2019.

Given the originally agreed timetable, only an extremely short period of two weeks was left for
parliamentaryratification —on both sides of the channel. Otherwise, the UK would have left the EU on
31 October 2019 without an agreement. However, theHouse of Commonsdecided on 19 October 2019
to withhold approval for the revised deal until it passes the related implementing legislation. In
accordance with the EU (Withdrawal) (No. 2) Act 2019, the UK Prime Minister thus requested a third
extension to the Brexit process, and EU Ambassadors agreed to extend Brexit to 31 January 2020. On
12 December 2019, Boris Johnson won a majority in the UK General Election and reaffirmed his
commitment to “getBrexit done” by 31 January 2020. After harsh ping-pong ratification debates in the
UK Parliament, the European Council and the Commission Presidents signed the Withdrawal
Agreement on 24 January 2020. Later onthesame day, the document wasalso signed by Prime Minister
Boris Johnson in London. On 29 January 2020, the UK confirmed it had ratified the Withdrawal
Agreement. The same day, Parliamentapproved the Withdrawal Agreementby 621 votes in favour, 49
againstand 13 abstentions. Accordingly, on31 January 2020, the UK left the EU and entered a transition
period until 31 December 2020.

The fact that the Withdrawal Agreement did not catch MEPs off guard was largely due to the
internal parliamentary mechanisms accompanying the withdrawal process. The Conference of
Presidents set up a special Brexit Steering Group on 6 April 2017. Working under the aegis of the CoP,
the Brexit Steering Group's purpose was to coordinate and prepare Parliament's deliberations,
considerations and resolutions on the UK's withdrawal from the EU. The Brexit Steering Group (BSG)
finished its work on 31 January 2020.1 was succeeded by Parliament's UK Coordination Group (UKCG),
which liaises with the Parliament's committees that follow the EU-UK negotiations, particularly AFET

PE 730.838 73



IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

and INTA.®Both the BSG andthe UKCG were established to provide ongoing parliamentary support to
the negotiations between the UKand the EU. With the help of both groups, Parliament has therefore
been able to participate comprehensively, timely and actively in all steps of the negotiations on the
part of the EU and its Chief Negotiator. The specific monitoring of the Brexit negotiations by the BSG
did not affect information within the Parliament in any way: Brexit was discussed in numerous
parliamentarysessions (both statutoryand special hearings), while the BSG kept the governing bodies,
AFCO, INTA and other committees, aswell as the Conference of Committee Chairs constantly informed
about thesituation.In addition, the EPRS and the parliamentary policy departments produced a large
number of detailed enquiries on Brexit.

Viewed from the perspective of parliamentary opportunities under the conditions of the state of
emergency or political urgency, both groups ultimately acted as early warning units of
Parliament in order to be able to intervene quickly and in time in the course of negotiations if
necessary. In fact, the BSG commented three times on Commission position papersand four timeson
UK position papers. In addition, the BSG orchestrated, together with political groups and the
committees, sixspecificresolutionsduring the negotiations®'..

The Brexit negotiations were characterised by a hitherto exceptional transparency with regard to the
publication of the draft mandates, the adopted negotiating directives and the policy area-specific
position papers. The largely unhindered access to documents, which as a rule are classified as
confidentialand can only be viewed by a smallgroup of MEPs under considerable restrictions, made it
easier for Parliament to deal with draft texts of the Commission or the Council even at short notice. In
this respect, the coordination of the BSG was crucially important to ensure that Parliament could
not be unexpectedly surprised by the result of the negotiations. In this respect, the extremely
shortened consultation period for the final consent procedure only posed a problem in formal
terms.

In the negotiations on the UK’s withdrawal from the EU and the subsequent trade agreement,
Parliament presented itselfas a largely united and determinedactor. The ratification of the Withdrawal
Agreement on the EU side depended solely on Parliament’s consent. Since the trade and cooperation
agreement (TCA)also touches onpolicy areas thatlie within the regulatory competence of the member
states (e.g.social security, transport, energy or judicial cooperation in criminal matters), it was unclear
for some time whether the agreement would be negotiated and ratified as an “EU-only” or a “mixed

%  The Commission President decided, on 27 July 2016, to appoint Michel Barnier as Chief Negotiator in charge of the
negotiations and of a dedicated Task Force. The latter was set up on 14 September 2016.The Council set up, on 22 May
2017,an ad hoc Work Party on Article 50 TEU,%® to act as the main interface with the Commission’s Task Force during the
negotiations. On 22 October 2019, the Commission decided to merge its Task Force and the Brexit Preparedness Unit of
the Secretariat-General to establish the UK Task Force (UKTF). The UKTF started on 16 November 2019 and has been in
charge of the finalisation of the negotiations under Article 50 TEU, the preparedness work related to the withdrawal of the
UK without a ratified deal at the end of the transition period, the preparation and conduct of the negotiations on the
future relationship with the UK. The UKTF is coordinating the Commission's work on all strategic, operational, legal and
financial issues related to the relations with the United Kingdom in close cooperation with the Secretariat-General and all
Commission services concerned. The UKTF retains its coordinating role with other Institutions under the direct authority
of the Commission President and in full respect for the role of the High Representative of the Union for Foreign Affairs and
Security Policy (HR/VP).

¢ The resolution (2020/2505(RSP)) of 15 January 2020 on implementing and monitoring the provisions on citizens'rightsin
the Withdrawal Agreement, the resolution (2019/2817(RSP)) of 18 September 2019 on the state of play of the UK's
withdrawal from the European Union, the resolution (2018/2573(RSP)) of 14 March 2018 on the framework of the future
EU-UK relationship, the resolution (2017/2964(RSP)) of 13 December 2017 on the state of play of negotiations with the
United Kingdom, the resolution (2017/2847(RSP)) of 3 October 2017 on the state of play of negotiations with the United
Kingdom, and the resolution (2017/2593(RSP)) of 5 April 2017 on negotiations with the United Kingdom following its
notification that it intends to withdraw from the EU.
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agreement”.In the case of a “mixed agreement”, the negotiation constellation would havebeen more
complex and risky with regard to entry into force. For the entry into force of the agreement between
the EU, its member states andthe UK would then have required not only ratification by Parliament but
also the consent of all national parliaments.In this respect, Parliament’s UK Coordination Group, which
emerged from the BSG, already hadafirst success tochalk up when it came tothe conflict between the
Commission and the Member States with regard to the question of the characterisation of the trade
and cooperation agreement. Not only London, but also some EU governments and national
parliaments preferred the negotiation of a “mixed agreement” in order to be able to articulate special
national interests through this lever. However, a “mixed agreement” would also have led to more
incentive structures for the UK side to be able to drive a wedge or two between the Commission and
the member states. And thatis precisely what the broad majority of Parliament hadno interestin.

After having approved the Withdrawal Agreement on 29 January 2020 with 621 votes in favour, 49
against and 13 abstentions, Parliament passed a first resolution on the proposed mandate for
negotiations on“a new partnership with the United Kingdom of Great Britain and Northern Ireland” on
12 February 2020 with 543 votes in favour, 39 against and 69 abstentions.®” The resolution was
prepared by the UKCG and formally introduced by the EPP, S&D, Renew, Greens/EFA and GUE/NGL
groups. In this ‘co-mandating’ resolution, Parliament called for an agreement to be based on the
following principles: The UK should not have the same rights and benefits asa memberstate of the EU,
amember of EFTA or the EEA. The agreement should protect thefullintegrity of the single market, the
customs union and the indivisibility of the four freedoms. With regard to the UK, it should be ensured
thatthelevel playing field and equivalence of standards in social, labour, environmental, competition
and state aid policy are guaranteedwithin the framework of a “special partnership”.

Building on this co-mandating resolution, Parliament deliberated on a substantially broader
recommendationinvolving 15 committees in addition to the lead committees on International Trade
(INTA) and Foreign Relations (AFET). Against the background of the slow negotiations and London’s
attempts to call parts of the Withdrawal Agreement into question, Parliament also underlined in the
recommendation and the respective resolution adopted on 18 June 2020% with 527 votes in
favour, 34againstand 91 abstentions that the successful conclusion of a trade agreementwould have
to be made dependent on the effective and fullimplementation of the Withdrawal Agreement before
the end of the transition period. In particular, it would have to be ensured that citizens’ rights were
guaranteed both for Union citizens and for citizens of the United Kingdom and their families. A high
level of rights for the free movement of persons would therefore also have to be sought in the trade
agreement. Furthermore, the strict implementation of the Protocol on Ireland and Northern Ireland
would have to be respected. In view of the TCA and London’s attempts to the contrary, Parliament
underlined the importance of the free movement of EU citizens and the freedom to provide services
ontheisland of Ireland, and urged the Britishauthorities to ensure that the economic rights of citizens
in Northern Ireland are not diminished either. Both resolutions are noteworthy because they
illustrate Parliament’s success in exploring the possibilities of an informal “co-mandate”, which
go beyond the role granted to Parliament in international agreements. In the end, Parliament
scored a success through the leverage of suspending its vote of consent, which also strengthened
the Commission’s negotiating power vis-a-vis the United Kingdom, but also vis-a-vis the member
states.

¢ See:European Parliament resolution of 12 February 2020 on the proposed mandate for negotiations for a new partnership
with the United Kingdom of Great Britain and Northern Ireland (2020/2557(RSP)).

©  See: European Parliament recommendation of 18 June 2020 on the negotiations for a new partnership with the United
Kingdom of Great Britain and Northern Ireland (2020/2023(IND).
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According to Article 218 (5) TFEU, “the Council, on a proposal by the negotiator, shalladopt a decision
authorising the signing of theagreementand, if necessary, its provisional application before entry into
force.” In this respect, Article 218 (6) TFEU clarifies that the Council may only adopt the final decision
concluding the agreement “afterobtaining the consent” of Parliament. Parliamentcannot amend the
agreement. It can approve or reject the agreement as a whole, and thus has a potential veto and
considerable power of leverage. As noted above Parliament urged the negotiating parties during the
last phase of the TCA negotiations in the lateautumn of 2020 to adoptanyagreement in sufficient time
forit to be able to give its consent before the end of year deadline. However, the date for agreement
was constantly slipping and when it was finally achieved it was too late for Parliament to vote on its
consent at that time.The Council’ssolution, decided on 29 December 2020, was that the TCA would be
given provisional application pursuantto Article 215 (5) TFEU and that Parliament would be given until
the end of February (later extended to April 2021) to give its consent. By accepting this before it had
considered and pronounced on the TCA, Parliament already made a concession. Hence, Commission
President Von der Leyen’s Political Guidelines had made a clear commitment that provisional
application of trade agreementswould take place only after Parliamenthad given its consent. Because
of the chaos that a temporary no deal would entailin this very particular case, Parliament agreed to
accept the provisional agreement of the TCA before giving its consent. Rapporteurs and UKCG
members made it clear that this was granted on an exceptional basis and should not be considered as
a precedent for the future.*

Provisional application is a standard EU treaty-making practice. In the case of the TCA, there evidently
was the urgency and need to ensure continuity between the end of the transition period under the
Withdrawal Agreement and the application of the TCA. Usually, international agreements negotiated
by the EU do not contain a fixed end date for provisional application (otherthan the date on which the
agreement entersinto force) and therefore neitherany kind of an open-ended extension clause.® The
solution opted for in the TCA was unique and seenas a compromise between the UK, which was against
provisionalapplication,andthe EU, to give Parliamentthe time to scrutinise andratify the Agreement.
In addition, the TCA’s provisional application is unusual because it was approved and initiated by the
Council before Parliament expressedits opinion. Althoughnotlegally obliged to do so, the institutions
developed the practice of only initiating the provisional application of international (trade) agreements
after having obtained the Parliament’s consent. But “given the particular, unique and specific
circumstances”, the Parliament’s Conference of Presidents accepted the provisional application of the
TCA before the Parliament’s approval “to mitigate the disruption for citizens and businesses and
prevent the chaos of a no-deal scenario.”®

While Parliament expressed its dissatisfaction with the limited period of provisional application to
scrutinisethe TCA, it startedto use theshort time givento review the agreement. However, Parliament
and the Councilneeded more timeto scrutinise the Agreement appropriately, to take intoaccount the
time needed to complete the legal-linguistic revision and authenticate all language versions.
Therefore, the Commission asked toextend the provisional applicationto a datelater than 28 February

6 See: Francis Jacobs (2021).Could the European Parliament Kill Off the Brexit Deal? Brexit Institute News. March 18, 2021.
https://dcubrexitinstitute.eu/2021/03/could-the-european-parliament-kill-off-the-brexit-deal/.

% See: Guillaume Van der Loo/Merijn Chamon (2021). The European Parliament flexesits muscles on the EU-UK trade deal.
EPC, Brussels. https://epc.eu/en/Publications/The-European-Parliament-flexes-its-muscles-on-the-EUUK-trade-
deal~3c43bc.

% See: European Parliament Press Release: European Parliament to scrutinise deal on future EU-UK relations. 28 December
2020. https://www.europarl.europa.eu/news/en/press-room/20201228IPR94701/european-parliament-to-scrutinise -
deal-on-future-eu-uk-relations.
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2021. The Partnership Council thus adopted Decision 1/2021 on 23 February, which extended the
provisionalapplication until 30 April 2021.

Until early March, there was little doubt that the Parliament would approve the TCA. Parliament was
expected to approve the TCA at the plenary session of 24 March, meaning that the Council could
approve the TCA in early tomid-April so that it enters intoforce on 1 May. But whenthe UKgovernment
decided on 3 March to unilaterally extend a grace period on a range of checks on trade between
Northern Ireland and Great Britain,Parliament'smoodshifted and warnedto useits veto right over the
TCA. Accordingly, Parliament decided not to seta date for approving the Agreement and recalled that
in severalresolutions, it signaled parties that a correctimplementation of the Withdrawal Agreement
is a precondition for approving the TCA.

Given the TCA saga, Parliament appears to have three main options for similar situations of political
urgency within the framework of international agreements: It can adopt orreject the agreement within
the presented timeframe, or else further postponeits vote. Thefirst option is to give its consent to the
agreement, sincethedealis considered far better than the alternative of no deal. Parliament’s formal
legislative, consent resolution could then be accompanied by another resolution, pointing to the
reasons for giving its assent, and analysingthe strengths as well as weaknesses of the agreement, and
how the agreement could be built on in the future. The second option is to reject the agreement.
Parliament has rejected international agreements in the past (eg SWIFT in February 2010, or ACTA in
July 2012). The third option would be to request or force a further postponement beyond the deadline
set by the negotiating parties. There are precedents for such a postponement. In 1988, Parliament
refused to give its assent to three Protocols in the EEC Israel Association Agreement. The matter was
referred back to Parliament by the Council, but Parliament postponed giving its consideration to the
Protocols for several months while the Commission negotiated with Israel to achieve concessions on
Palestinian exports. Parliament then approved the Protocols.®’” Similar postponement could be more
difficult in specific post-withdrawal cases like the TCA. If future terms of reference for another
Partnership Council — set up in a Withdrawal agreement - allow both parties to decide on
postponement, such parliamentaryrequest would be difficult to achieve.

Threatening to reject an international agreement or else to postpone the consent vote does give
Parliamentsomeleverage but onceit has voted it willlose such power.In any event, Member States -
especially those considering to leave the Union - are warned. Parliament has given detailed
indication of its views on the specific contents of a post-exit agreement, and these provide
essential benchmarks for the future development of the EU’s “Membership policy”. In this
regard, Parliament should make full use of the FA-IIA to reinforce its institutional positionin the
implementation of the TCA and the Withdrawal Agreement and indeed democratic
accountability as a whole. Decisions of the Partnership Council and of the other joint bodies that
could potentially modify the TCA should not escape Parliament’s scrutiny and potential veto.
According to the FA-IIA, Parliament must be fully informed and should systematically seek
observers on the EU delegations to the Partnership Council. Moreover, the FA-IIA provides for
Parliament’s consultation on modifications of the TCA, on additional measures (regulatory cooperation,
or granting of equivalences in the field of financial services), or when there are breaches of the
agreement.

¢ See Francis Jacobs (2021). Could the European Parliament Kill Off the Brexit Deal? Brexit Institute News. March 18, 2021.
https://dcubrexitinstitute.eu/2021/03/could-the-european-parliament-kill-off-the-brexit-deal/.
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4.4. Negotiating EU-Chinarelations underemergencyrule

Against the background of the geo-economicand geo-political rise of the People’s Republic of China
(PRC), the shaping of foreign trade relations between the EU and the People’s Republic plays an
importantrolein securing European standards of goods, services and risk production and promoting
their spread in the Asia-Pacific region. A first step in this direction was the agreement between the EU
and the PRC on cooperation in the field of geographical indications and their protection. This
agreement has been negotiated since September 2010 and received little public attention. It is
intended to guarantee protection for product-related geographical indications of origin (so-called
“geographical indications - GI”) and to establish instruments against misleading practices and the
misuse of Gls. Following the conclusion of negotiations in November 2019, the Council of Ministers
adopted the authorisationfor signatureand forwarded the finalised text to forratification in June 2020.
The lead Committee on International Trade (INTA) deliberated on the decision until autumn 2020,
when the recommendation for consent was forwarded to the Plenary by 39 votes in favour, 2 against
and 2 abstentions.® On the part of the other committees, only the Committee on Fisheries gave a
positive opinion. On 11 November 2020, Parliament adopted a remarkable resolution of approval by
633 votes in favour, 13 againstand 39 abstentions, as it was accompanied by numerous reservations
and demands concerningEuro-Chinese relations.”

Parliament is traditionally rather reluctant to formulate substantive demands or even conditions and
reservations in resolutions approving international agreements that go beyond the corresponding
consent or rejectionformularequired by the treaty.”' The possibility used in the agreements with South
Korea, Peru/Colombia or Moldova to negotiate political barriers within the framework of the
accompanying legislation (e.g. safeguard regulations) did not exist in the case of the Glagreement with
China. In this respect, it was understandable, but in historical retrospect surprising, that in the
resolution on the Gl agreement, Parliament agreed across all political groups - with the exception of
the extremeright-wing ID group -on an unusually long catalogue of demands andreservations, which
both in Beijing, but also in the capitals of the EU, and here in particular with the incumbent German
Council Presidency, became known as the “red lines” of Parliament. Parliament welcomed the Gl
agreement as a strongsignal of China’s willingness to cooperate with the EU and asa positive signal to
theinternational community. Considering the EU-PRCinvestment agreement (CAl) under negotiation,
Parliament underlined that the CAlshould not only remove marketasymmetries, but also ensurethat
human rights and core labour standards agreed within the ILO are protected and that climate change
isaddressedin line with the Paris Agreementby including a separate chapteron tradeand sustainable
development. Already the comparatively long and concrete accompanying text of Parliament’s

® See: COM(2020) 213 final -  2020/0089(NLE), 27. May 2020, https//eur-lex.europa.eu/legal-
content/DE/TXT/HTML/?uri=CELEX:52020PC02 13&from=DE.

% See: European Parliament: Report containing a motion for a non-legislative resolution on the proposal for a Council
decision on the conclusion of the agreement between the European Union and the Government of the People’s Republic
of China on cooperation on, and protection of, geographical indications, (08359/2020 - (9-0298/2020 -
2020/0089M(NLE)), 30 October 2020.

7 See: European Parliament: Resolution of 11 November 2020 on the draft Council decision on the conclusion of the
agreement between the European Union and the Government of the People’s Republic of China on cooperation on, and
protection of, geographical indications (08359/2020 - C9-0298/2020 - 2020/0089M(NLE)).

7 See: Maurer, Andreas / Walli Thomas: Status, UberpriifungsmaBstab und Vergleichsanalyse des Gemeinsamen
Auslegungsinstruments und der einseitigen Protokollerklarungen zum CETA, Innsbruck/Brussels 2016, ICER Paper, Vol. 3
No. 32017,S. 43ff.
https://www.icer.at/app/download/10047119352/ICER+Paper+Vol+3+No+3+2017.pdft=1516781694.
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resolution indicated that the overwhelming majority of MEPs did not want to see the investment
agreement evaluated solely on the basis of purely economic policy considerations.

In this context, on 30 December 2020, the President of the European Council, the President of the
Commission, the German Chancellor and the French President met with the Chinese President via
video conference to announce the political agreement on the CAl, which has been negotiated since
2013. The CAl agreement aims to improve the conditions of access to the Chinese market for EU
companies and thus contribute to redressing the economicimbalance between the EU and China.

In view of the pubilic criticism of China’s handling of human rights, the two EU presidents, the German
chancellor and the French president, also emphasised that the agreement contains a chapter on
sustainable development. And unlike the free trade agreements that the PRC negotiated with
Switzerland and Iceland in 2013, the EU actually obtained cautious commitments from Beijing with
regard to compliance with labour rights standards and the pending ratification of ILO conventions on
theabolition of forced labour. However, in the agreement, the People’s Republic only pledges to make
“continuous andsustained efforts” with regardto the ratification of the ILO conventions in question.In
addition to a dispute settlementmechanism, a separate working group on the chapter on sustainable
developmentis to contribute to the implementation of these and other commitments. In terms of their
functional scope and depth of intervention, these declarations of intent are far below what has been
negotiated with regard to theimplementation and enforcementofinternational labour, human rights
and sustainability standards betweenthe EU and other third countries since the entry into force of the
Lisbon Treaty.”> For example, even a cursory comparison between Article 13.4.2. of the EU’s trade
agreement with Vietnam”>and the correspondingArticle 4 of the CAlshows that the EU’s negotiators
made significant concessions to China on labour and human rights standards that call into question
the standard of protection, values and normsachieved over20years with other trading partners.

Prior to the announcement of the CAl negotiation agreement, on 17 December 2020, Parliament
passed by a large majority (604 votes in favour, 20 votes against, 57 abstentions) an initial resolution
strongly condemning the system of forced labour practised in China, e.g.againstthe Uyghur minority,
and calling for the ratification of ILO Conventions No. 29 on forced labour, No.105 on the abolition of
forced labour, No.87 on freedom of association and protectionof the right to organise,and No. 98 on
the right to organise and collective bargaining.” In addition, Parliament urged China to ratify the
International Convention on Civil and Political Rights. For Parliament, the wording found in the CAI
agreement in this regard (“continuousand sustainedefforts”)is too non-binding. Whetherthe criticdsm
of the agreement will ultimately prevail remains to be seen. The Commission stressed that the CAl
agreement is only one element of the broader EU-China strategy, according to which the EU treats
China simultaneously as a negotiating partner, economic competitor and systemic rival. Further
elements of the strategy to be pursued are, among others, the instrument to review foreign direct
investments or the planned legislation on due diligence in supply chains, a sanction mechanism for
human rights violations (analogous to the US Magnitsky Act) and the ongoing efforts against
disinformation. However, on 20 May 2021, Parliament voted to halt ratification by 599 votes in favour,
30 againstand 58 abstentions.Parliamentreiterated its positionin the resolution of 17 December 2020
that violations in Xinjiang constitute crimes against humanity.At the same time, it called on the EU and

72 See: Maurer, Andreas: Comparing EU and EFTA Trade Agreements: Drivers, Actors, Benefits, and Costs, Study for the
European Parliament, Policy Department, Brussels 2016, doi:10.2861/67855.

7 See OJEC, No. L 186 of 12 June 2020, https//eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=0J:L:2020:186-
:FULL&from=EN#page=132.

7 See: EntschlieBung des Europdischen Parlaments vom 17.Dezember 2020 zu Zwangsarbeit und der Lage der Uigurenim
Uigurischen Autonomen Gebiet Xinjiang (2020/2913(RSP)).
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its member statesto intensify theirefforts to win international supportfor an independent UN enquiry
into the conditions in Xinjiang. The Commission and the Council should use all available means to
persuade the Chinese governmentto close the labour camps. Moreover, China mustlift the sanctions
imposed on the EU before the Parliament reconsidersthe agreement.

Inthe run-up to theratification of the agreement,an intense debateis to be expected in the institutions
and among the public. It remains to be seen whether the Commission will be able to convince a partly
critical Parliament and whether some Member States will also join in the concerns. Colloquial evidence
and classified information suggests that some EU capitals were surprised by the unexpectedly rapid
conclusion between Christmas and New Year 2021. Anyway, Parliament has convincingly
demonstrated that even under conditions of emergency it is not rattled and is able to scrutinise
and if necessary refuse to ratify obviously hasty trade agreements.

4.,5. Parliament andthe COVID-19 health emergency

The COVID-19 pandemicand its accompanying constraints has had a profoundimpact on the practicl
work of parliaments worldwide. The challenges of the COVID-19 pandemic for parliaments differ from
thosefaced in other emergencies and disasters fora number of reasons:

1. Unlike a single event such as earthquakes, forest fires or volcanic eruptions, after which
societies rebuild economic and social systems, the coronavirus pandemic requires real-time
decision-makingin a highly volatile situationover a relatively long period of time.

2. The likely course of the pandemic was unknown, and health policy experts and decision-
makers disagreed widely on the best course of action. Even socio-economically highly
developed countries responded very differently to the pandemic, with no clear correlation
between the measures taken and theirimpact in different countries that could be validated.

3. Parliamentarians were themselves exposed to a high risk of iliness and death, as their work is
normally characterised by physical meetingsas a collective body.

Moreover, Parliament was additionally affected by the pandemic: unlike in most democratically
constituted, national systems, Parliament is not involved in the definition and triggering of the
emergency situation as such, but is dependent on decisions made accordingly by the Member States.
However, thereactions of the Member Statesto the pandemic were and are different, bothin terms of
time and in terms of the substantial, freedom-restricting dimension. The COVID-19 crisis was first
defined as a health crisis.”® Given the EU’s limited competence and legislative powers in the field of

7> Although the European Centre for Disease Preventionand Control (ECDC) and the European Commission’s Directorate-
General for Health provided early and regular information about the infection situation in China, their warnings were not
taken seriously at the political level. When the infections then increased steeply in northern Italy, the EU’s Member States
reacted exclusively with unilateral, uncoordinated border closures, without resorting to the crisis response instruments of
the Union. On the contrary, Belgium, the United Kingdom, Hungary, Bulgaria and the Czech Republic put in place export
bans on certain pharmaceutical drugs, fearing domestic shortages. In addition, Bulgaria decreed an exporting licensing
requirement on disinfectants, whereas Germany did so for certain personal protective equipment. Moreover, the Czech
Republic and France introduced an export ban on face masks (Pirker 2020; Sokol 2020). The EU’s objectives include
pursuing “common safety concerns in public health matters,” (Article 4 TFEU). And Article 169 TFEU clearly states that a
high level of human health protection shall be ensured in the definition and implementation of all Union policies and
activities. Even though the EU’s health policy competences are limited to coordinating measures, and harmonising
measures are explicitly prohibited, the EU’s members have committed to ensuring the health of all EU citizens, irrespective
of their citizenship, place of residence or centre of life. In thisrespect, the member states already violated the goals of the
EU by limiting their protective measures exclusively to “their” nationals, denying tests to EU foreigners and instead
complimenting them out to their respective home countries. Early in 2020, the Commission, as guardian of the Treaties
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health policy, there was an omnipresent fear thata joint EU response to a new, unprecedented health
emergency would not be adequate. In addition, Member States were rather uncoordinated in
supporting health priorities before the COVID-19 pandemic. As a result, there are asymmetrically
distributed opportunitiesfor MEPs in the performance of their treaty-based tasks, duties and functions.
Moreover, the information asymmetries vis-a-vis the executive institutions - governments of the
Member States, the European Council, the Council, and the Commission — which perform asemergency
first responders and collectors of regulatory and administrative rescue measures, tended to keep the
EU’s only directly elected legislature excluded from core policy-makingissues (Griglio 2020, 50).

Against this background, Parliament responded quickly to the challenges the epidemic posed to its
functioning. In two successive decisions of 2 and 9 March 2020, it took initial emergency initiatives to
adapt parliamentary proceduresand instrumentsto the crisis. The decisions covered all parliamentary
functions as they dealt with the introduction of a mechanism for remote debates and votes. In the
course of the pandemic, Parliament adopted further adjustment procedures. These culminated in a
reform of the Rules of Procedure in 2021 to give broader backing to measures previously authorised by
Parliament’s governing bodies.

Unlike the other EU institutions, which have merely used existing mechanisms such as written
procedures to adapt theirinternal deliberationand decision-making procedures, Parliament has gone
a significant step further by reforming its Rules of Procedure (RoP): by means of this reform,
Parliament also communicates to the public how it intends to deal with emergency situations
such as the pandemic at present and in the future. Overall, Parliament’sinstitutional response to the
pandemicillustrates the special character of supranational parliamentary democracy: the developed
solutions feature the proportional, consensual and integrative nature of Parliament’s working
methods.

Like the other EU institutions, Parliament shared the fate of slowing down procedures and disrupting
direct as well as informal channels of communication due to border closures, curfews and travel
restrictions. This rupture affected above all the assertion of Parliament’s representational and
interaction functions, but also its control-function and policy-making function in the negotiation
phases of legislative work. As the Council Presidency made little effort to dynamise inter-institutional
relations, numerous running dossiers on justice and home affairs policy, the “Green Deal” and
framework legislation on the MFF were blocked anyway. After the first COVID infections were detected
in officials and employees of the institutions, President Sassoli ordered the closure of parliamentary
buildings to externalvisitors and all staff notdirectly employed by parliamentary bodiesin early March
2020. All committee meetings were cancelled. Parliament also moved the subsequent Strasbourg
plenary sessions to Brussels, limiting them to a maximum of three days. The Conference of Presidents
(CoP) formalised these decisions in April and set a completely revised calendar of meetings. The
alternation between caucus and committee weeks was equalised by shorter session periods, so thata
hybrid form of parliamentary work has been established since April 2020: Parliament basically
implemented the hygiene and social distancing rules in force in Belgium, thus allowing a mixture of
physical presence with MEPs, officials and employees connected by telephone, video or internet. In
addition to the existing infrastructure, numerous smaller meeting rooms were equipped with new
video conferencing facilities so that remote meetings with simultaneous translation could take place
for a limited period of time. Parliamentary business was thus able to proceed under nearly normal
conditions from April 2020 on, albeit in an unusual form: Within just under 13 weeks since the first

and representative body of the European common interest, failed to react swiftly and forcefully to coordinate the
protective measures and to transform them into a European protective framework.
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COVID-19 wave, around 140 committee meetingsand 42 committee coordinatormeetingstook place
untilthesummer break.

Table 7: Committee meetings February - June 2020

February 2020 36
March 2020 0

April 2020 27
May 2020 57
June 2020 56

Source: The European parliamentary committees’' response to COVID-19, Thematic Digest, July 2020

While the meetings of the interparliamentary delegations were also held in this format, Parliament
cancelled almost all planned hearings, seminarsand workshops by early October 2020.

As in other parliamentary assemblies, the adaptation measures were and are aimed at responding to
the democratic, inter- as well as intra-organisational, health challenges posed by the pandemic For
Parliament, this meansensuring thecontinuity of its workacross all functional areas, while at the same
time preserving the health safety of the people involved, i.e. MEPs, but also the officials and staff
working in Parliament’s General Secretariat, political groups and Members’ Offices, who ensure
Parliament’s functioning across all working levels and stages of the policy cycle. These measures to
ensure continuityare reflected in the use of remote working methods, which clearly had an impact on
all parliamentarywork.”

Parliament’s response to the crisis can be divided into two types. First, the intra-institutional
measures taken by the executive bodies of Parliament to ensure immediate institutional
continuity within Parliament. This concerns the adjustmentmeasuresadopted by the Presidency of
Parliament, the Conference of Presidents, the Conference of Committee Chairs (CCC), the Bureau and
the Quaestors. Secondly, there is the inter-institutional, legislative and regulatory response aimed
at adapting rules and working methods with a view to cooperation with the other institutions of
the EU, which was essentially based on the parliamentary working group on the Rules of Procedure set
up by the Committee on Constitutional Affairs (AFCO). In what follows, we examine these two
categories in terms of what safeguards have been put in place to preserve the efficiency and
effectiveness, transparencyand democratic legitimacy of the EU’s decision-making system.

4.5.1. Emergency measures taken by the Presidency and the Bureau

The COVID-19 crisis placed the executive bodies of parliaments in a political dilemma: to respect the
competences and rights of individual members in times of crisis, while at the same time preventing
parliamentary activities from becoming contagions within the institutions concerned and ultimately
putting in danger their full functioning. Parliament, through its President and on the basis of the
executive powers attached to thefunction, provided an initial response to this dilemma by means of

6 For a critical assessment see:Bakd, E. (2020): How the pandemic strained the European Parliament’s digital infrastructure.
Heinrich-Boll-Stiftung  Brussels.  https://eu.boell.org/en/2020/08/03/how-pandemic-strained-european-parliaments-
digital-infrastructure.
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the decisions of 2 and 9 March 2020.”” The decisions were based on the President’s executive powers
(Rule 22(5) RoP), according to which the Presidency is responsible for the security and integrity of
Parliament’s buildings, and on an opinion from the medical team. Based on this decision, as early as
March 2020, the President took a number of measures deemed necessary to contain the pandemicin
Parliament: The institution was closed, travel to and arrivals from contaminated areas were restricted
and even banned. The decision led tothe digitisation of parliamentary work and called on the Secretary
Generalto ensure digital accessibility to the work of all parliamentary services.” As a result, on 8 May
2020, the wearing of a face mask became the rule in all parliamentary workplaces,” and on 15 June
2020, mandatory body temperature checks were introduced, as was an internal screening centre in
Parliament. Most of these measures were extended by decisions of the Bureau.®° On 23 November 2020,
Parliament’s Bureau approved reinforced risk-mitigation measures to enable Members’ physical
presence at official meetings as of December 2020 while staff continued to telework and all other
preventive and health-safety prescriptions remained in place. These measures included, i.a., the
introduction of 100% teleworking alsofor political group staff. Ahead of a given week, political groups
could draft a preciselist of up to 15% of their staff, dubbed indispensable and therefore exempt from
the requirements. As to MEP’s offices, the Bureau required on average 80% teleworking for staff per
month; only one staff member per Memberwas allowed to be presenton Parliament’s premises at any
given time. MEPs and their staff who have tested positive for COVID-19 were obliged to immediately
inform Parliament’s Medical Service, including any contact to ensure proper contact tracing.

4.5.2. Parliament’s seat under emergency

Against the backdropofrestricted access to workplaces andlimited mobility of parliamentary staff, the
issue of Parliament’s seat came to the fore again. It was hardly possible or reasonable for MEPs,
parliamentaryteams and officials to travel between Belgium and France in order tolimit contagion and
meet health obligations. Thus, since March 2020, it has no longer been possible to hold sittings in
Strasbourg, even though the treaties provide for 12 plenary sessions a year at the official seat of
Parliament. Even though MEPs are nottied to Brussels (although some of themreside there), almostall
of Parliament’s administrative and political actors are based in Belgium and were therefore subject to
either atravel ban or a round-trip quarantine during this period (which is in effect a kind of travel ban).
Apart from the mobility of persons, the introduction of aremote voting mechanism that allowed and
recommended teleworking would certainly have led to a significantabsence of the official organisation
ofthe session in Strasbourg, thus weakening the official seat of the institution. Against this background,
the Bureau sought torestore Strasbourgas the seat of the sessionin a communication of 13 July 2020.*'
To this end, the Bureau presented a mechanismto enable thereturnto Strasbourgand reduce the risk

77 See: President of the European Parliament, Decision, 2 March and 9 March 2020, Doc. No. CP 0(2020) 9886. This decision
was renewed unchanged by decision on 26 March, 29 April, 28 May and 24 June 2020.

% “On 11 March 2020, all Directors-General of the General Secretariat were instructed by the Secretary-General to set up a
70% teleworking regime for all staff whose physical presence was not indispensable. In light of the evolution of the
pandemic, this measure was revisedon 15 March 2020, allowing for 100% teleworking arrangements for all staff whose
physical presence was not indispensable. Similar guidelines were sent from the Quaestors to Members, recommending
themto put in place teleworking arrangements with regard to their Accredited Parliamentary Assistants (APAs) and other
staff, including trainees” (Welle 2020, 152).

7®  See: Decision of the Questors, Doc. No. PE644.381/QUEST.

8  See: Decisions of the Bureau, Doc. No. PE657.899/BUR, and Doc. No. PE660.654/BUR.

8  See: Decision of the Bureau, Doc. No. PE653.525/BUR.
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of contagion, in particular by imposinga limit on the number of staff and services presenton site. The
communication thus preceded the French President’sletter of 27 September 2020 calling for the role
of Parliament’s seat in Strasbourg. It is true that the organisation of plenary sessions in Brusselsis a
violation of the treaties. But as long as the deliberations and votes can be conducted remotely, and
health policy frameworkslargely callinto question Parliament’s travel to and from Strasbourg, the EU
Institutions have a political obligation to maintain a workable compromise. And as long as the health
situation has not stabilised in all EU Member States and the pandemic-related restrictions on the free
movement of persons have not been fully lifted, the remote voting systemis likely to continue to apply,
making Parliament’s presencein its places of work a matter of discretion.

4.5.3. Towards Parliament’s remote participationregime

The decline of the pandemic’s firstwave that began in the summer of 2020 indicated thatthe measures
taken by Parliament could be relaxed. However, the second wave, starting in autumn 2020 eventually
led to atightening of the measuresalreadyin place, as shown, forexample, by the President’s decision
of 29 October 2020.22 The physical presence of MEPs was completely banned, with the exception of a
few trilogues. In addition, all physical meetings in the Parliament’s buildings were banned.®

The Bureau decided to supplement its former decision on rules governing voting in Parliament on 20
March 2020 and established an “alternative electronic voting system”, complementary to the electronic
voting system used on house premises, and which did not require MEPs to be physically present to
participatein parliamentary sessions andvote.? The basic rules for remote voting were as follows: The
voting listand thetime atwhich thevoting begins and ends shall be published on Parliament’s website.

- Thevotinglist, the voting slip and the time at which the vote beginsand of voting shall be sent
to each Member via the mailbox “plenaryvote@europarl.europa.eu” by e-mail to his or her
official mailbox.

- MEPs shall vote by filling in and signing the paper voting slip.

- MEPs shall then send a copy of his/her voting slip - scanned or photographed in PDF or JPG
format, or in a similar standard electronic format thatallows a clear and legible image - by e-
mail from his or her official mailboxto the official mailbox “plenaryvote@europarl.europa.eu”.

- ThePresident shall establish the result of the vote on the basis of the voting slips that meet the
requirementsand received before or on the datereferred to the time of the end of voting.

- Thevery use of the alternative electronic voting system shall be recorded together with the
result of the votein the register and in the minutes of the meeting together with the result of
thevote.

The new system was designed to complementexisting voting procedures temporarily —only until 31
July 2020. Laying the foundations for Parliament’s definitive, internal response to this crisis, it was
extended several times: First, by decision of the Bureau of 14 September 2020 until 31 December
2020%, later by decision of the Bureau of 23 November 2020 until 31 March 2021.%¢

8  See: Decision of the Bureau, Doc. No. PE660.561/BUR.
8  See: President of the European Parliament, Decision, Doc. No. PE 654.720.

8  See:Decision of the Bureau, Doc. No. PE649.211/BUR. See also Parliaments in emergency mode — Lessons learnt after two
years of pandemic, European Parliament, 2022.

8 See: Bureau Notice No 7/2020.

8  See: Bureau Notice No 10/2020.
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For thefirst plenarysession“under COVID-19” on 26 March 2020, Parliament introduced the possibility
of remote voting via e-mail for thefirst time in its history, in order tocomply with the rules of electoral
and parliamentarylaw in force untilthen. The MEPs receivedthe ballot papers electronically, filled them
in and returned them by e-mail. Amendments were not voted on individually as usual, butin a single
ballot. This remote voting system was supplemented by special meeting and voting software, which
also made it easier to organise simultaneous translations. In the first remote vote on 26 March 2020,
MEPs almost unanimously adopted three urgency proposals from the Commission underRule 163 RoP:
The Regulation amending Regulation (EEC) No. 95/93 on common rules for the allocation of slots at
Community airports® to prevent so-called empty or ghost flights, the Regulation on special measures
to mobilise investment in Member States’ health systems and other sectors of their economies to
respond to the COVID 19 outbreak®and the Regulation on financial assistance to Member States and
countries negotiating their accession to the Union seriously affected by a major public health
emergency.®

The bulk of the officials in Parliament’s General Secretariat have been working from home since the
outbreak of the COVID-19 pandemic.” The organisation of committee, delegation and plenary work,
including the research services, impact assessment and analysis units, which have been beefed up in
recentyears, functions largely smoothly at this level, as the necessary infrastructure for part-time and
home-working models had been set up long before the COVID-19 crisis and Belgian
telecommunications and internet service providers were well able to cope with the surge in the
utilisation of their networks. Parliament, however, is not only composed of local employees. As a
supranational parliament, MEPs affected by national border closures, exit and travel restrictions, their
assistants as well as the staff of the political groups depend on network infrastructures that are not
provided or controlled by the General Secretariat of the Parliament. Against this background, the
disruptions inintra-and inter-institutional communicationand decision-makingthataccompanied the
pandemic hit these working levels of parliament particularly hard. For within Parliament, the
implementation of the Lisbon Treaty underthe leadership of Parliamentary Presidents Busek (EPP, PL)
and Schulz (S&D, DE) was also used to shift working relations and political dossier responsibility from
the parliamentary administration and committee secretariats to the political groups, MEPs and
assistants. The price of this shift of responsibility became visible in the handling of the COVID-19 crisis,
as it was precisely those whose decision-making and negotiating power was enhanced by the
parliamentary implementation of the Lisbon Treaty who were hit hardest by the communication
breakdowns.

8  See: COM(2020)0111-C9-0082/2020-2020/0042(COD).

%  See: COM(2020)0113-C9-0083/2020-2020/0043(COD)).

8  See: COM(2020)0114 -C9-0084/2020 -2020/0044(COD)).

% According to Parliament’s General Secretary, “various tools were made available to Members and staff for virtual meetings.
Computer-accessible multipoint facilities can be booked like a meeting room, a multi-device tool where smaller and
sensitive meetings can be organised using Parliament’s own infrastructure and a multi-device tool for larger, less sensitive
meetings operating in the cloud. In parallel, administrative workflows were digitised to the largest possible extent.This
concerns both applications and services for both Members and staff. In view of the increased needs of teleworking,on 11
May 2020 the Bureau decided to equip all Members with three per office and each staff member with one hybrid
computers. As at 9 December 2020, more than 10.000 hybrids were deployed” (Welle 2020, 156). To enhance the well-
being of staff while teleworking, the responsible services assessed staff needs for additional teleworking equipment. This
concerns in particular external screens, keyboards, mice and ergonomic chairs. Staff who needed it most could receive
these items from the existing stocks. 2326 screens, 2069 keyboards, 1968 mice and 378 ergonomic chairs were distributed
until November 2020.
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454, Measures to adapt legislative work

Those who thought of giving Parliament the role of a passive spectator under the conditions of the
COVID-19 crisis were wrong: more than 30 dossiers directly related tothe crisis were subject of the OLP
(seeTable 8 in Annexll).

In addition, MEPs were willing and able to clearly defend their positions and impress their respective
counterparts in both the dossiers on the MFF — with 44 programme measures under OLP, two
consultation procedures and three consent procedures.”’ However, Parliament faced serious
difficulties to successfully push throughits legislative drafts vis-a-vis the Council in view of the narrow
majorities with which the parliamentary amendment drafts on the Rule-of-law conditionality of the
MFF or on refugee policy werepassed. Hence, narrow majorities make it easier for the Council to exploit
the division of the Parliament inits favour.

4.5.5. Remote Parliament- implications forcommittees and the Plenary

The work of Parliament largely concentrates on the work of the parliamentary committees. The
committees prepare the legislative documents that are submitted to the plenaryfor voting. However,
the implementation of the initial decisions taken by the President, which was of a general nature
concerning Parliament asa whole, muststartfroma separate, original act,in particular in order tomake
progress on the precise details of the voting modalities, which is central to parliamentary activity. This
was the purpose of the guidelines for the implementation of the decision of the Conference of
Committee Chairs (CCC).* In this respect, the decision of 8 April 2020 supports the decision of the
Bureau of the Parliament on the amendment of the voting modalities in plenary session® in
preparation for the plenary session of 26 March 2020. However, as these are non-binding guidelines,
the CCC guidelines decision did not constitute a binding legal basis for the work in the parliamentary
committees but rathera set of indications, the implementation of which remained the responsibility of
the committee secretariatsaccordingto their own, often divergent, practices.

After theintroduction of remote-votingarrangementsin early-2020, Parliament deployedan electronic
voting application “iVote” in committees to enable the processing of complexvoting lists remotely.
While “iVote” enables the creation of a digital voting list and the submission of ballotsfromremote, the
tool relies, however, on an external IT infrastructure. As a consequence, Parliament services started
working on an alternative solution, fully developed in-house. The new tool (“EP Vote”) provides a
secure, Parliament-owned solution to fully control the data flows and storage. EP Vote has been
gradually rolled-out prioritising committees which did not have a remote votingapplication yet. As by
end of December 2020, the application was successfully testedand used in 10 committees.

o See also chapter 4 of Parliament’s mid-term activity report “Developments and Trends of the Ordinary Legislative
Procedure. 1 July 2019 -31 December 2021 (9th parliamentary term)” by Vice-Presidents Katarina Barley, Nicola Beer, and
Roberts Zile,and CCC Chair Bernd Lange. Doc. No. PE 703.724.

9 See: Guidelines of the Conference of Chairs of the Parliamentary Committees, 8 April 2020, Doc. No. PE639.592v03. See

also the updated Guidelines of the CCC on the remote voting procedure in committees, 6 July 2021, Doc. No.
PE639.592v07.

% The amendment of 20 March 2020 amending the Bureau decision of 3 May 2004 on voting modalities.
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The CCC's guidelines decision indicates that the established proceduresof the plenary session are the
benchmark for the procedures of the parliamentary committees under the conditions of emergency.*
Accordingly, the voting principle provides fora separatevote onamendmentsto legislation anda final
vote after the vote on amendments.The voting principlesadopted by the CCCare asfollows: all voting,
whether by members physically present or virtually, must be by e-mail; alternate members must be
notified prior to voting and thus receivein advance the ballot papersfor a voting session organised in
a parliamentary committee; verification of quorumsis done at the beginning of the session based on
members presentand voting. With regard to the preparation of the voting lists, the CCC guidelines
decision refers to the usual principles for the preparation of voting lists. However, due to the remote
deliberation and voting modalities, the guidelines prohibit the separate voting on compromise
amendmentsas wellas oralamendments on the basis of the rules providedfor in Rule 180 (6) RoP.

Voting lists have a special role in Parliament: firstly, given the often fluctuating majorities due to
proportional representation, the preservation of group discipline plays a lesser role than in national
parliaments, sothat voting lists are checked by each parliamentary office. Secondly, the fact thatvoting
does not take place in the presence of MEPs means that they cannot rely on visual messages from
rapporteurs or group coordinators during the session (thumbs up, thumbs down by rapporteurs to
indicate voting instructions requested or previously agreed within the group). The voting list is
therefore checked and processed individually by the parliamentary offices. The voting procedure in
exceptional circumstances described in the CCCguidelines is representative of the practice of all votes
that have taken place under the conditions of the COVID 19 pandemic. It is, of course, also suitable for
votesin plenary session, sincein this case it is not the secretariats of the parliamentary committees but
the services of the plenary session that are responsible for receiving, validating and recounting the
votes. The new voting procedure is carried out exclusively by e-mail. All votes are therefore by
roll call, so that the vote on each amendment is public. The results of individual votes on each item
onthevotinglistare published too. This differs from traditional votes in plenary, where a roll-call vote
is usually only taken if requested by a group of MEPs.

At the opening of the vote, MEPs whose names have been communicated to the secretariat of the
parliamentary committee by the referring political groupsreceive a voting list, which must befilled in
from the MEP’s address and returned by e-mail to the secretariat of the parliamentary committee
responsible for the final vote. This voting list corresponds to a single text, which is voted on in two
voting rounds, firston theamendments and thenon thefinal vote. In this context, it is worth pointing
out an important difference with the votes in plenary a special page setting on Parliament’s intranet
prevents attachmentsfrom being sentby e-mailand therefore forces the vote togo througha special,
secure portal where MEPs enter their voting list directly. In plenary sessions, on the other hand, votes
are not taken on a single text per voting session, but on a series or batch that the plenary secretariat
compiles according to the total number of votesto be cast during the session week. The logical order,
i.e. voting on amendmentsand thefinal vote, is of course maintained.

4.5.6. Adaptation of Parliament’s Rules of Procedure

Article 6 of the Electoral Act provides that Members shall vote onan individual and personal basis. They
shall not be bound by any instructions and shall not receive a binding mandate. Likewise, Article 3(1)

*  The guidelines use the term “exceptional circumstances”, which refers to the name adopted by the Working Group on the

Rules of Procedure in preparation for its reform.
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of the Statute for Members provides that votes shall be held on an individual and personal basis.
Building on these provisions, Rule 186 RoP provides that the right to vote is a personal right and
Members shall cast their votes individually and in person. Rule 187 RoP on voting empowers the
President to decide at any time that the voting operations be carried out by means of an electronic
voting system. Rule 192 RoP calls on the Bureau to lay down instructions determining the technical
arrangementsfor use of the electronicvoting system. Accordingly, the Bureau Decision of 3 May 2004
on rules governing voting, as amended, lays down the technical arrangements for electronic voting.
Given the emergency restrictions imposed by the Member States, at its meeting of 20 March 2020 the
Bureau decided to reviewits rules on votingto allow Members to vote remotely. This was necessary to
enable Parliament to adopt the urgent measures proposed by the Commission as part of the EU-
coordinated response to COVID-19.

Following the vote in the plenary session of 26 March 2020, which was the first time electronic voting
was practised, Parliament mandated a “Working Group on the Rules of Procedure” at the beginning
of April to draw up possible reforms to adapt the functioning of Parliament to exceptional
circumstances that would prevent it from functioning normally. The aim of this group was to draw
up proposals foramendments by the summer of 2020, which could form the basis for a parliamentary
report on the amendment of the Rules of Procedure. The working group’s deliberations focused on
severalissues and on the methodology chosen. Should the Rules of Procedure be amended article by
article, or should a specific article or chapter, then transversal, be dedicated to exceptional
circumstances? In the end, the latter approach was preferred, which made it possible to clarify issues
related to the parliamentary emergency, such as the definition of exceptional circumstances, their
impact on therules, procedures and routines of operation, as well as the central democratic policy issue
of the control modalities of MEPs vis-a-vis the parliamentary governing bodies during the period in
question.

The report was submitted to AFCO on 10July 2020% and voted on 16 October 2020. The final votein
plenary took place on 17 December 2020.% The final version of the new rules was adopted by 598 to
58 votes with 33 abstentions. It adds a new Title Xllla “Extraordinary circumstances” incorporating
a new Rule 237a-d to the Rules of Procedure. Parliament decided that these changes should enter
into forceon 1 January 2021, but that they would only apply as of 18 January 2021, i.e.at the opening
of thefirst ordinary part-session of 2021.

Rule 237a, entitled “Exceptional measures”, defines situations and phases in which Parliament
cannot work in the traditional way or fulfil its obligations and must temporarily depart from its
traditional ways of working in order to continue its activities. However, this is only possible under
conditions which meet the criterion of force majeure (i.e. the external nature of the event, its
unforeseeable and unstoppable character):in cases of “exceptional and unforeseeable circumstances
beyond Parliament’s control”, or whenthe “political balance in Parliament is severelyimpaired because
a significant number of Members or a political group cannot take part in Parliament’s proceedings”
under its usual procedures. The President of Parliament is authorised to trigger the course of action
hereby framed if he considers that thereis a concrete danger or that it is impossible for the institution
to meet according to its normal working methods. Overall thus, the Presidentis authorised to adopt
extraordinary measures, but only as a last resort and to the extent that they are “strictly necessary to

% See: European Parliament, Report on amendments to the Rules of Procedure in order to ensure the functioning of
Parliament in extraordinary circumstances, (2020/2098(REG)).

% See:European Parliament decision of 17 December 2020 on amendments to the Rules of Procedure in order to ensure the
functioning of Parliament in extraordinary circumstances (2020/2098(REG)).
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address the extraordinary circumstances under consideration” (Rule 237a(5)), in line with the principle
of proportionality. In addition, Rule 237a is politically and legally framed by the following:

- therespect of the principles of representative democracy;

- theequaltreatment of Members;

- the respect of the right of Members to exercise their parliamentary mandate without
impairment, including their rights stemming from Rule 167 (multilingualism) and their right to
votefreely, individually and in person;,and

- therespect of Protocol No 6 on the location of the seats of theinstitutions and of certain bodies,
offices, agencies and departments of the EU, annexed to the Treaties, which provides, most
notably, that Parliament must hold 12 sessionsin Strasbourg,including the budgetary session,
that additional sessionsare to be heldin Brussels, and thatits committees meet in Brussels.

The measures taken by the President are subject to increased scrutiny by the Conference of Presidents
and by the MEPs themselves. Anyway, extraordinary measures taken by the President need the
approval of the Conference of Presidents. Only under circumstances of “imperative urgency” - when
the Conference of Presidents is unable to meet neither in person nor virtually - the President may
decide by him or herself to trigger extraordinary measures. Sucha decision is to lapse five days afterits
adoption, unless the Conference of Presidents approvesit. MEPs may hold, at the opening of the next
plenary sessionfollowing the President’'sdecision, a vote on the confirmation of presidential measures
(rather than their annulment or revocation) at the request of a political group or of MEPs reaching an
average threshold (10% of the MEPs). The de factoannulmentof a Presidency decisiononly takes effect
atthe end of the plenary session. This rule procedure can effectively prevent decisions thataffect the
session in which the vote takes place from being declared nulland void.

Building on the Bureau’s decisions, Rule 237a(3) enumerates the catalogue of possible extraordinary
measures that Parliament can apply. The wording “all appropriate measures[...] and in particular [..]
the following” suggests that this catalogue only lists measures by example, and that extraordinary
measure could take otherforms in the future.Accordingly, the non-exhaustive list of measures includes

- the postponement of a scheduled part-session, sitting or meeting of a committee, as well as
the cancellation or limitation of meetings of inter-parliamentary delegationsand other bodies;

- thedisplacement of a part-session, sitting or meeting of a committee from Parliament’s seatto
one of its working places or to an external place, or from one of its working places to
Parliament’s seat, to one of its otherworking places or to an external place;

- theholding of a part-session ora sitting on Parliament premisesin whole or in part in separate
meeting roomsallowing forappropriate physical distancing. Notethatbased on Rule 237d, the
meeting rooms used are then considered to collectively constitute the Chamber and the
President may determine the mannerin which the respective meeting rooms can be used, in
orderto ensure thatphysical distancing requirements are respected);

- the holding of a part session, sitting or meeting of Parliament bodies under the remote
participation regime as provided for in Rule 237c¢); and

- the temporary replacement of MEPs in a committee by political groups, unless the Members
concerned oppose this.

Rule 237b deals with the “disturbance of the political balance in Parliament’ induced by
emergencies and allows the President to arrange for the remote participation of certain Members
belonging either to the same political group or, as the case may be, to a specific geographical or
regional group, if their involuntary absence causes a lasting disturbance of the political balance in
Parliament. Accordingly, Rule 237b addresses a different exceptional situation only affecting a number
of Members. If “for reasons of security orsafety, oras a result of the non-availability of technical means”
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a significant portion of MEPs or a political group cannot take partin Parliament’s proceedings under
usual proceduresand if that circumstance leads to “severely” impair the political balance in Parliament,
the President, after approval of the Conference of Presidents, may adopt measures to allow such
Members to participate by the application of technical (as enumerated under Rule 237¢(1)) or other
appropriate means. The scope of such measures does not extend to all members, but only to a
‘significant number of Members' if the exceptional circumstances which affect them occurred ‘in a
regional context’ or to the members of a political group(s) if the exceptional circumstances are outside
that group’s control (Rule 237b(2)).

The details of the system of remote participation arelisted in the new Article 237c. It continues to be
used in plenary and committee meetings at the time of writing (January 2022). This system is largely
based on the experience of the first months of the remote participation procedure and ensures, in
particular, theindividual character of the vote and respect for Members’ ability to express themselves
freely in plenary sittings.

Finally, Article 237d provides that, with a view to maintaining the physical distance between Members
present in Parliament, all rooms used for the plenary session shall be considered as belonging jointly
to the Chamber.

Overall, the adjustments made by Parliament are satisfactory. The rapid response of the leadership
to the emergency created by the pandemic and the establishment of structures for remote
voting and participation within a few days were achieved in agreement with the main political
groups. They allow for an efficient management under the conditions of the emergency, both in
terms of short-term regulation and the legislative perspective provided by the reform of the
Rules of Procedure. As the General Secretary notes, “in terms of remote participation, the deployment
of a complex, multilingual solution which would normally require months if not years was
implemented in only few weeks. From March until November 2020 the remote meeting system was
used for over 1680 meetings with more than 138 000 participants in total, thus allowing for Members
to fully exercise their functions” (Welle 2020, 150).

The President’s decision of 20 January 2022 reads: “The remote voting procedure has a major impact
on the order of business of part-sessions, as it imposes additional constraints on the sequence
according to which items are debated and put to the vote, leaving less time for debates. It is, thus,
appropriate to currently not place on the plenary agenda debates on major interpellations, topical
debates and one-minute speeches, to allow joint debates on items which are neither similar nor
factually related, to proceed with the debates during votesand to replace the oral explanation of votes
with written explanation of votes”.” These rules continued to interfere to a considerable extent with
therights of MEPs, political groups and Parliament as a whole:

- No majorinterpellations underRule 139(4) and (5) should be placed on the plenary agenda;

- Amendmentsto thefinal draft plenary agenda underRule 158(1) could be proposed only if the
political groups supported it by consensus;

- Catch-the-eye procedures under Rule 171(6), whereby MEPs may take the floor for short
presentations, were not allowed;

- Topicaldebates under Rule 162 were not allowed;

- The Blue card procedure under Rule 171(8), whereby the President may give the floor to
Members who indicate by raising a blue card their wish to put a question was not applied;

¥ See: Decision of the President of the European Parliament of 20 January 2022 on extraordinary measures enabling the
European Parliament to «carry out its duties and exercise its prerogatives under the Treaties,
https://www.europarl.europa.eu/cmsdata/244330/F6 _EN_12.pdf.
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- One-minute speeches under Rule 172 were not allowed;
- Oralamendmentsand oral modifications underRule 180(6) were not allowed to be put to the
vote.

Although the majority of theserestrictions has been lifted by the President’s decision of 9 March 2022
“on extraordinary measures enabling the European Parliament to carry out its duties and exercise its
prerogativesunderthe Treaties”,*® theinitiated measures by Parliament’s coordinating and leadership
bodies since the COVID-19 outbreak raise numerous fundamental questions regarding the legality of
the arrangements provisionally adopted, in particular their appropriateness with regard to the
fundamental principles of parliamentarydemocracy, i.e. respect for theindividual competences of the
Members of Parliament elected by European citizens. Thesequestions mustbe addressed, forexample,
the examination of the proportionality of the measures,the discussionon the legal basis foramending
the Rules of Procedure in times of crisis, the numericalindependence of voting procedures, in particular
through the obligation to internalise the instruments, and compliance with transparency obligations
as laid down in the Code of Conduct for Members of Parliament during dematerialised working
sessions.

In view of the considerable scope of these restrictions - now in the third year of the pandemic! - we
believeitis urgent that the plenary discusses the measures, adjusts them if necessary and passes
a resolution approving them. In our view, it is not sufficient to have the CoP or the Bureau confirm
the President’s decisions. The European public should not get the impression that the basic rules of
parliamentarywork and the fundamental rights of parliamentariansare constantly being restricted by
afew. Any parliamentary act of institutional self-restraint must be supported and legitimised by
a broad majority so that Parliament can continue to appear as an independent, self-empowered
and resilient actor.

4.6. Impact of the crisis on Parliament’s functions - A macroscopic
analysis

Parliaments are “direct organs”, which functionally assume the task of conveyingdemocratic legitimacy
for the legal acts of the higher collective level (Maurer 2002). A parliament can be understood solely
from the context of the concrete system of government in which it operates. This determines its
competences, functions, working methods and, to a large extent, the behaviour of its members. In this
context, functions are understood as fundamental tasks of parliaments for the existence and
maintenance of the political system in which they operate. Parliamentary functions are mechanisms,
routines, rules and behaviours with the help of which and through which parliament fulfils the basic
functions of representation in democracy.

The functional analysis of Parliament based on Bagehot’s set of indicators is complicated by the ‘sui
generis’ character of the EU: firstly, the EU lacks traditional parliamentary patterns of interaction
and identification between the governing party(ies) and the opposition party(ies), which would
help to enable the classification of Parliament as an arena of politically-ideologically charged decision-
making. Secondly, the political-institutional system of the EU does not know a strict separation
between the ‘legislative’ and the ‘executive’; it gets by without a European government, which

% See: https://www.europarl.europa.eu/cmsdata/245750/F6_EN_13.pdf.
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would have to rely on a parliamentary majority to exercise its office over the entire electoral period.
Thus, one of the original tasks of parliaments - the election and control of the government resulting
from elections — does not exist in the familiar form at the European level. Thirdly, given the objectives
of the EU system, which are limited to certain policy areas, Parliamentis not called upon to perform
indefinite and unlimited tasks in all phases of the EU policy cycle. On the contrary, precisely due to the
lack of all-encompassing competence of the EU, Parliament’s tasks and functions are concentrated
on certain functions and phases of the policy cycles. This concept, moreover, also prevents
Parliament from being granted a claim asa body‘above’ Member States and their national parliaments.

In the 1980s, Grabitz, Steppat, Schmuck and Wessels developed a triad of European Parliament
functions: policy-making - system-shaping - interaction. They empirically supported the concept
and it became a proven analytical framework for the conceptualisation of Parliament’s powers in
political science. However, due to the successive changes in the framework conditions and powers of
Parliament since the Maastricht Treaty, we have defined and empirically verified additions and
differentiations:

Policy-Making: In Grabitz et al. the policy-making function comprised the three areas of legislative
initiative, parliamentary participation in law-making, and political control of the institutions endowed
with executive powers. The function thus includes those activities of Parliament which aim at
influencing EU policies substantially as it derives from Parliament’s participation in the production of
generally binding decisions. Accordingly, Parliament has potential enforcementoptions at its disposal,
which vary according tothe degreeof parliamentary participationand influence as well as the Council’s
decision-making modes.

Control and Scrutiny: The controlfunction, which Grabitzet al. captured in the policy-making function
and which was not specifically listed, can be conceptualised as an independent function at the latest
since Maastricht due to the incentive structures of Parliament in the area of legislative policy-making
introduced by this treaty. The control function refers to ensuring the accountability of the EU
institutions toParliamentdueto its capacityas the only directly elected representative body of the EU.
In exercising this function, Parliament can draw on the wide range of typical control instruments and
sanction mechanisms, such as parliamentary questions, committees of enquiry, refusal of budgetary
discharge, the passingof a vote of no confidence on the Commissionand the monitoring of the transfer
of specific delegated and implementing powers to the Commission, and, to a limited extent, vis-a-vis
the Counciland the European Council.

Elections and appointments: Parliament’s electoral, recruiting or creative function, which is also not
treated independently in the catalogue of functions by Grabitz et al. and which has also only become
more pronounced since the Maastricht Treaty, emerges from the control function. It relates to the
implementation of parliamentary recruitment and appointment rights and the increasingly apparent
attempts to establish a government-like system within theEU, in which both the Treatiesand theinter-
institutionally applicable basic norms postulate a densification of the relationship between Parliament
and Commission. Weaker creative functions can also be observed in the EP’s relations hip with the Court
of Auditors, the Central Bank and the Court of Justice.

System-development: The system-development function refers to Parliament’s role in the ‘para-
constitutional’ further development of the EU system. This encompasses both the revision of the
Treaties, theamendment of decision-making proceduresand the reorganisation of the distribution of
competences between the EU andthe Member States, as well as Parliament’s participationin accession
and withdrawal processes, and in system-shaping processes below the level of Treaty revision. This
includes, above all, inter-institutional agreements as treaty-interpreting and -developing instruments
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as well as the processes of adapting institutional rules of procedure to the scope for action arising from
thetreaties and treatyrevisions.

Representation and interaction: Finally, the articulation, communication or interaction function
refers to the relations between the members of parliamentand the electorate as well as to the relations
between Parliament and the parliaments in the EU Member States, the associated and other third
countries. The function involves the articulation of voters’ interests, the publicity of parliamentary
deliberations, the aggregation of different positions and the mobilisation of citizens for important
concerns as well as - with regard to inter-parliamentary relations - communication and mutual
information between MEPs.

46.1. Effects on Parliament’s policy-making function

The policy-making function comprises Parliament’s participation in EU law-making. The function
covers those activities of Parliament which aimat influencing EU policies substantially as it derives from
Parliament’s participation in the production of generally binding decisions. Accordingly, Parliament
has potential enforcementoptions at itsdisposal, which varyaccordingto the degree of parliamentary
participation and influence as well as the Council’s decision-making modes. The raw datain Figures 4
and 5 on Parliament’s legislative activity between 1987 (Single European Act) and 2021 illustrate a
trend observed since the entry into force of the Maastricht Treaty towards a concentration on
legislative activities at the expense of non-legislative self-referrals, initiatives and urgent
matters: whereas in 1993 Parliament was involved in only 48.44% of all Council acts in one of the
legislative proceduresin question, in 1999 this share was already 60.05%, while it fell down to just 35%
in 2010. Since then, the shareincreased towards67,5in 2014, but then decreased to oscillate between
around 45% and 30%. If we exclude the routine —implementing or administrative — acts of the Coundil
in the area of agricultural, fisheries and custom:s tariff policy, Parliament’s participation rate increases
firstly in generalto about 80-90% and the share of the cooperation and OLP procedures from 30% (for
all Council acts) to about 75%. The relatively lower EP participation rates in 1995, 2000, 2005, 2010,
2015, and 2020 are due to the direct elections in the respective period of the previous year and the
subsequent investiture of the Commission. During these periods, the legislative activity of the EU
institutions decreases overall. The comparison between the relative increase or decrease rates of
decision-making procedures due to treaty reforms and the actual utilisation rates of the procedural
rules offered by the treaties thus provides information on the quantitatively measurable success or
failure of the gradual “parliamentarisation” of the EU decision-making system:

Thereduction of the ‘non-participation’ of Parliamentwas successful bothin the context of the further
development of the EU Treaties as well as withregard to their day-to-day implementation. In bothfields
ofiinvestigation, a considerable decrease of Parliament’s exclusion can be noted. Atthe sametime, the
utilisation of the ‘full parliamentary’ procedures- cooperation and OLP-as a proportion of all legal acts
adopted by the Council or by Parliament and the Councilaloneis lower than their relative increase in
importance following the treaty reformswould have suggested. The relative decline of the consultation
procedure in relation to OLP and cooperation induced by Maastricht is also counteracted by the
persistently high share of this procedure in the framework of treaty implementation until 2004/2007.
Only since 2007 has the share of the consultation procedurefallen continuously, while the share of OLP
fluctuates between 30% and 50%. Finally, the drastic increase in consent procedures since the entry
into force of the Lisbon Treaty is striking. While the share of this procedure fluctuated between 0.5 %
and 3 % of all Council acts until 2009, it was almost 12 % in 2012. In this area, the procedural treaty
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reforms in thefields ofinternational agreementsand trade policy have had a directand massive impact
in favour of Parliament.

Figure 4: Legislative Resolutions adopted by Parliament 1990-2021
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Figure 5: Participation of Parliament in binding legislation 1987-2021
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The relatively drastic drop in the OLP values between 2009 and 2010 is also due to the wave of
legislative packages (“omnibus procedures”) regularly observed after the entry into force of new
treaties, in which legislative measures that have already been under negotiation for some time are
adopted “en bloc” according to the then new procedures introduced by Treaty reform. The oscillation
of parliamentary participation alongthe variables “Europeanelections” and“treaty revisions” is similar
to that found with respect to the volume of legal acts of the Council. When measuring Parliament’s
participation in relation to the production rate of Commission initiatives, however, the effects of OLP
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and the extension of its scope via the Treaty reforms of Amsterdam and Lisbon become much more
apparent: since 2006, the parliamentary participationratehas oscillated around 70% of all Commission
proposals, with the OLP accounting fora share that has beenrisingever since. The effects of the COVID-
19 pandemic are visible insofar as the number of Commission proposals in the years 2020 and 2021
increased slowly (see Figure 6). The comparison of the Figures 4and 5 with Figures 6and 10 thus also
shows that the Council producesan unbroken highrateofbinding acts in which the EPis generally not
involved (see table 14 in the Annexl).

Figure 6: Commission legislative proposals vs. Parliament and Council legislative acts 1990-2021
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Author’s own calculations and presentation based on data from EURLEX and OEIL.

Theincreasein Commission initiativesin 2020and 2021 is strongerthan the (re)increasein OLPin the
same period. Figures 7 to 9 show that this discrepancy is confirmed when looking at the legal
instruments in relation to the respective authorisinginstitutions.

Figure 7: EU Regulations 1990-2021
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Author’s own calculations and presentation based on data from EURLEX and OEIL.
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Figure 8: EU Directives 1990-2021
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Author’s own calculations and presentation based on data from EURLEX and OEIL.

Figure 9: EU Decisions 1990-2021

EU Decisions 1990-2021

Author’s own calculations and presentation based on data from EURLEX and OEIL.

In 2020, the percentage of Regulations (Figure 7) and Directives (Figure 8) adopted under OLP dropped
significantly. Whereas in 2019, 75% of all Regulations and morethan 85% of all Directives were adopted
together with Parliament, in 2020 these numbersfellto 62% and 45%, respectively. One could jump to
conclude that this “illustrates how the EP lost influence in legislation through the pandemic raising
questions for the EU’sdemocratic legitimacy” (Mintel/Von Ondarza 2022). In our view, however, such a
conclusionignores, firstly, the long-lasting, declining trend in the production of legally binding acts of
the EU and, secondly, the consideration of the pool of legal instruments at the disposal of Parliament
andthe Councilas a whole.

In fact, the ratio of Regulations authorised by the Council alone has developed in favour of those
adopted within the OLP. The COVID 19 crisis has not had a significant effect on this. The relationship
between Directives adopted by the Council alone and those successfully negotiated in the OLP is
similar. In contrast, the development of decisions (Figure 9) is striking. This legal instrument is much
more important than is often assumed. The Council of Ministers uses the norm type of Decision not
only to adopt administrative acts, but also to implement, adapt and - stealthily - modify regulations
and directives adopted through the OLP. Moreover, Parliament and the Council of Ministers referto the
norm type of Decision to adopt program and program instruments, which are financed by the EU
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budget. In fact, the use of this instrument under OLP has remained relatively staticat 5 to 10 acts per
year. The number of Council decisions in which Parliament is not involved in any of the available
procedures, on the otherhand, has increased continuously,reaching a value of 367 files in 2019

Figure 10: Parliament’s legislative activity vs. EU legislative output 1990-2021
Parliament's legislative participation and Council legislative output compared
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Table 8: Parliament’s overall activity 1987-2021

Year CcoM Binding CON CcooP OoLP Consent Budget Non.-leg. resolutions
ini. acts of and NLE | procedures
Council or
EP
a.Council
finalised Failed /
withdrawn

1987 569 693 152 7 20 21 290
1988 612 700 131 44 14 39 316
1989 503 635 128 63 3 19 319
1990 579 618 159 56 2 27 282
1991 540 526 209 50 5 26 271
1992 561 589 243 62 11 28 257
1993 515 520 199 52 9 19 25 345
1994 484 521 168 21 23 3 31 31 298
1995 507 464 164 10 16 2 47 25 253
1996 437 451 164 25 31 - 29 27 231
1997 433 445 154 17 31 1 33 24 188
1998 503 489 215 24 37 1 15 16 168
1999 417 444 177 17 43 - 16 18 146
2000 501 466 13 0 & 1 14 2 153
2001 453 432 190 0 €9 ! 19 32 196
2002 440 443 136 0 e 0 . 31 11
2003 489 511 129 0 = ! = 35 94
2004 527 552 163 0 93 0 26 42 117
2005 455 407 113 1 51 4 17 43 177
2006 477 552 158 0 101 0 13 40 230
2007 472 450 152 0 53 0 17 40 232
2008 420 523 110 0 121 0 24 50 244
2009 353 526 89 0 148 1 24 55 212
2010 409 524 38 0 57 0 72 33 241
2011 481 448 36 0 77 7 60 37 273
2012 381 439 22 0 69 7 52 30 236
2013 381 480 41 0 114 3 72 26 226
2014 142 625 33 0 148 36 50 38 195
2015 283 445 40 0 70 41 57 92 232
2016 460 463 40 0 72 1 43 84 258

80 242
2017 421 435 40 0 73 6 53

76 320
2018 450 441 28 0 73 9 53

67 278
2019 221 527 6 0 126 5 47

72 280
2020 279 447 14 0 63 16 34

16 241
2021 297 470 2 0 86 5 23

Author’s own calculations and presentation based on data from EURLEX and OEIL.
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Taken altogether, Parliament’s legislative activity (Figures 9 and 10, Tables 9 and 10) within both
the OLP and consultation procedure is declining since the mid of the 2000s, while the Council’s
legislative activity has remained rather stable. The COVID-19 pandemicis not causally responsible for
this development. If one takes into account that the Lisbon Treaty has given the Union further
regulatory competences, especially in the field of justice and home affairs, but also in international
agreements and trade policy, then the general “recession” in legislative production under OLP rather
indicates that the Unionis not willing or able to effectively implement the competences entrusted to
it. The effects of the COVID-19 pandemic in terms of delaying, suspending or preventing
decision-making processes did not cause this process, but rather confirmed or aggravated it.

This empirically supported conclusion can be confirmed in particular with regard to the development
ofthe number of inter-institutional trilogues (Figure 12).

Figure 12: Inter-institutional trilogues within the OLP 2009-2021

| I
2010 2011 2012

2009

2016 2017 2018 2019

2013 2014 2015 2020 2021

Author’s own calculations and presentation based on data from Parliament’s statistics.

From July 2019 to December 2021, the parliamentary committees participated in a total of 373 trilogue
meetings with the Counciland the Commission. Figure 12 shows the number of trilogue meetings per
year since the beginning of the 2009-2014 parliamentary term. A peak was reached in 2013, due, in
particular, to decisions linked to 2014-2020 Multiannual Financial Framework. While the number of
trilogue meetings in the second half of 2019 is the same as in the last five years,the number of trilogue
meetings in 2020 and 2021 is significantly lower than in the two reference years 2015 and 2016. This
downturnis largely due to the COVID-19 crisis, which noticeably limited the opportunities for physical
meetings. On the other hand, it is remarkable that the three institutionsinvolved were able to agree on
mechanisms of virtual, physical, and hybrid trilogue meetings to negotiate dossiers that cannot be
postponed, such as the MFF 2021-2027, despite the limitations associated with the emergency
situation. The hybrid or "semi-remote" format involved various working arrangements where, in
addition to the main negotiators, the most important supporting staff from the secretariats and
political groups were presentin the room and the other participants were connected remotely. The
meeting rooms were adapted to the specific infrastructural requirements of the pandemic, especially
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in terms of physical distance, interpretingboothsand IT applications. Fully remote meetings were used
only for trilogue meetings at the beginning of the pandemicin spring 2020, at the end of 2020 and at
the beginning of 2021. Until the end of 2021, the option of hybrid meetings predominated in the
trilogue negotiations. This proved to be essential in building trust between the parties to the
proceedings and contributed to the success of the negotiations.”

4.6.2. Effects on Parliament’sinteraction and emerging policy-initiation functions

Analysing the potential effects of the COVID-19 pandemic on Parliament’s interaction function, we will
concentrate on the developments of its Own-Initiative reports and Urgency resolutions. Measuring
Parliament’s activity with regard to its control function, we will then take a look into the development
of Parliament’s activity with regard to questionsto the Commission,the Council and other institutions.
“Parliaments generally have an important function to play as a platform and forum as well as an
articulator and transmitter of ideas. Parliaments, however weak or strong their role in the scrutiny of
legislative proposals, remain the theatre in which the policies of the Executive are discussed”.’® While
Parliament has no formal power to initiate a legislative proposal, it may still be able to shape the EU
policy arena by other, informal means. Such informal or indirect agenda-setting ability becomes
traceable “when actors are able to raise the saliency of anissue and foster public and/or elite support
for policy action” (Kreppel/Webb 2019). We defined parliamentary agenda-setting “as the continuing
process throughwhich publicissues aretransformed into parliamentary debate, receive attention,and
priority. In this sense, agenda-setting is an exercise of hierarchizing and prioritising potential conflict,
perceptions and solutions” (Maurer/Wolf 2021; see also Maurer 2002; Baumgartner/Green-
Pedersen/Jones 2006; Rasch/Tsebelis, 2011; Romer/Rosenthal 1978). In this regard, and despite its
inability to formally initiate legislative proposals, Parliament does dispose of a possible tool of informal
agenda-setting — its capacity to adopt ‘own initiative’ reports. Own initiative (INl) and so-called
urgency resolutions are an indicator for measuring the interest of MEP’s in making an issue public to
the outside world - towards the Union’s citizenry but also towards the Council and the Commission.
Given the historical lack of parliamentary powerin relation to participation in binding EC/EU legislation,
MEP’s and political groups referred to the opportunity of own initiatives to give evidence of their
generalinterests, their attention paid to a givenissue or of their willingnessto shape the policy agenda.
For political groups, initiative resolutions are core instruments which allow them to present their
original point of view on a givenissue. Even if INI reports do not result in theadoption of new regulatory
or redistributive legislation, they allow political groups to make prove of their collective -
denationalised —interestand position in EU politics. Hence, in contrast tothe OLP, where action against
the Council after its first reading (@mendments or rejection of the Council’s draft) requires the approval
of an absolute majority, INIresolutions other than those based on Article 225 TFEU passwith the simple
majority of votes cast. Accordingly, INI reportsand similar resolutions provide each political group the
opportunityto presenttheir originalargument before the public. One major consequence of the shift
towards Parliament’slegislative power andits effective executionwas a strong decrease in the number
of INI resolutions, INI reports, and resolutions after statements or urgencies. The number of these
activities fell sharply from 2,41 per MEPin 1979 t0 0,15 per MEP in 2003!

% See Chapter 2 of Parliament’s mid-term activity report “Developments and Trends of the Ordinary Legislative Procedure.
1July 2019 -31 December 2021 (9th parliamentary term)” by Vice-Presidents Katarina Barley, Nicola Beer, and Roberts Zile,
and CCC Chair Bernd Lange. Doc. No. PE 703.724.

1% See: Corbett/Jacobs/Shackleton 1995, p. 271.
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Figure 13: Parliament’s INl and Urgency Resolutions 1979-2021
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Author’s own calculations and presentation based on data from EURLEX and OEIL.

If we take into account the growth of Parliament due to the enlargementof the Union towards Spain,
Portugal in 1985 and Finland, Sweden and Austria in 1995, we observe a significant decrease of INI
resolutions per MEPfrom 1984 to 1985 and from 1994 to 1995 respectively. In other terms: The growth
in number of MEP's did not result in an increase of non-legislative activity of Parliament. The trend only
changed with the enlargements in 2004, 2007, and 2017 and seems to stabilise at the level reached
after the entry into force of the Maastrichttreaty.

The COVID-19 pandemic and the accompanying restrictions on work, deliberation, and decision-
making by MEPs and political groups has not broken the oscillation in the number of INI
resolutions that has now been observed forabout 10 years. The data and the trend in the period
2019 to0 2021 are comparable to that inthe period 2014-2016.

On the other hand, the COVID-19 crisis triggered a significant dynamic inside Parliament with
regard to the instrument of so-called Legislative Initiative Reports (INL) based on Article 225
TFEU. As Figure 14 shows, 2020 marks an all-time high of INL reports requesting the Commission to
make legislative proposals. This is allthe more notable as INL reports require a higher threshold to be
adopted. While INI reports are adopted by a simple majority of the votes cast, INL reports require a
majority of the Members of Parliament in accordance with Article 225 TFEU. Moreover, the drafting of
INL reports is complicated by Parliament's Rules of Procedure, as their authors must include a draft of
therequested secondarylegislation (Maurer/Wolf 2020).

Table 9: Parliament’s INL reports 2020-2021
Dossier Reference Short title of the INLreport Committee(s)
2020/2005(INL) Quality traineeshipsin the EU EMPL

2020/2006(INL) An EU legal framework to halt and reverse EU-driven global ENVI
deforestation

2020/2012(INL) Framework of ethical aspects of artificial intelligence, robotics and JURI
related technologies

2020/2014(INL) Civil liability regime for artificial intelligence JURI

2020/2018(INL) Digital Services Act: Improving the functioning of the Single Market  IMCO
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2020/2019(INL) Digital Services Act: Adapting commercial and civil law rules for JURI
commercial entities operating online

2020/2026(INL) A statute for European cross-border associations and non-profit JURI
organisation

2020/2034(INL) Digital Finance: Emerging risks in crypto-assets - regulatory and ECON
supervisory challenges in the area of financial services, institutions
and markets

2020/2035(INL) Combating Gender based Violence: Cyber Violence LIBE/FEMM

2020/2051(INL) A safety net to protect the beneficiaries of EU programmes: Setting BUDG
up an MFF contingency plan

2020/2073(INL) Challenges of sportevents’ organisers in the digital environment JURI

2020/2129(INL) Corporate due diligence and corporate accountability JURI

2020/2130(INL) Responsible private funding of litigation JURI

2020/2220(INL) Proposal for a Council Regulation on the election of the membersof AFCO
the European Parliament by direct universal suffrage

2020/2254(INL) Fair and simpler taxation supporting the recovery strategy ECON

2020/2255(INL) Legal migration policy and law LIBE

2021/2026(INL) Citizenship and residence by investment schemes LIBE

2021/2035(INL) Identifying gender-based violence as a new area of crime listedin  FEMM/LIBE
Article 83(1) TFEU

2021/2054(INL) Digitalisation of the European reporting, monitoring and audit CONT

2021/2161(INL) Digitalisation and Administrative Law JURI

2021/2229(INL) Composition of the European Parliament AFCO

2021/2053(INL) Draft regulation of the European Parliament laying down the AFCO

regulations and general conditions governing the performance of
the Ombudsman’s duties
Author’s own presentation based on data from OEIL. For additional analysis see Maurer/Wolf2020.

Theremarkableincreasein INL reports has several causes: Firstly, Parliament elected in 2019is placing
one of its constitutional-institutional priorities on the intensified use of Article 225 TFEU. "' The focus is
also duetotheannouncementby the President of the Commissionthatshe will respond more actively
to INL-requests from the Parliament during her term of office. In her political guidelines for the
Commission 2019-2024, presented on 16 July 2019 to Parliament, Mrs. Ursula Von der Leyen, made
democracy a central theme of its future mandate.'®To inject “a new impetus for European democracy”,
sheannounced tocontribute to substantially strengthen the role of Parliament. In this perspective, Von
der Leyen announced:“I believe we should give a strongerrole tothe voice of the people, the European
Parliament, in initiating legislation. | support a right of initiative for the European Parliament.” In the
samevein, the new President of the Commission argued that: “when Parliament, acting by a majority
of its members, adopts resolutions requesting that the Commission submit legislative proposals, |
commit to responding with a legislative act, in full respect of the proportionality, subsidiarity and better
law making principles.” It is in this context that AFCO is also discussing an INI report on the more
intensive use of Article 225 TFEU and on reforms deemed necessary in this regard below the threshold

19 See:European Parliament, Committee on Constitutional Affairs, Report of 5 December 2018 on the state of the debate on
the future of Europe (2018/2094(INI)).

122 See: Von der Leyen, Ursula (2019). A Union that strives for more. My agenda for Europe. Political Guidelines for the next
European Commission 2019-2024.
https://ec.europa.eu/commission/sites/beta-political/files/political-guidelines-next-commission en.pdf.
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of treaty reform.’® Secondly, the COVID-19 crisis has obviously also contributed to the fact that MPs,
under the immediate impression of the emergency measures and restrictions imposed, are dealing
more intensively with their policy-initiation function and the predetermined breaking points in
relations with the Commission appointedin 2019/2020. In any case, the intensified use of the INL
reports indicatesthat,despite the restrictionsassociated with the COVID-19 crisis, Parliament does not
want to accept the fact that the Commission is stalling its legislative activities in numerous areas,
invoking the crisis.

Figure 14: Parliament’s INl and INL reports compared, 1979-2021
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Author’s own calculations and presentation based on data from EURLEX and OEIL.

Table 11 aims to compare the Parliament's activity in 2020 and 2021 with the equivalent first and
second full calendar years of the preceding term (2015 and 2016). In 2020, Parliament sat for slightly
fewer days than in 2015, and for barely half the hours of the earlier year. Despite the reduced sitting
time, the Parliament held almost the same number of votes in 2020 as in 2015, thanks to the remote
voting procedure introduced in March 2020. Moreover, Parliamentadopted and rejected significantly
more amendments in 2020 thanin 2015, although overallit adopted fewer texts than it had five years
earlier.In 2021, plenary sessions continued with the remote voting system, with significantly reduced
sitting time than in 2016, although not by as much as in 2020. There were only three-quarters the
number of votes in 2021 as in 2016, and fewer amendments, but overall the numbers of texts and
legislative acts adopted in plenary were almost identical in the two years. The COVID-19 crisis thus had
only one major, visible effect on Parliament’s activity: While MEP’s called 2841 (2015) and 2636 (2016)
times for their right to speak within the framework of the catch-the-eye procedure, similar requests

1% See the draft report of 13 August 2021 on Parliament'’s right of initiative (2020/2132(INl)), Rapporteur: Paulo Rangel, Doc.
No. PE680.845v03-00. Parliament's demands for a legislative right of initiative have been raised repeatedly since the direct
elections in 1979. Appropriate drafts were usually worded unobtrusively, since the vast majority of Parliament did not
want to fundamentally question the Commission's monopoly of legislative initiative. As we have argued in our study for
AFCO in 2020, this basic attitude, which supported the prerogatives of the Commission, has been questioned in recent
years. While Parliament was content with the right to request legislation under Article 225 TFEU, the right of initiative of
the Commission and the resulting power of agenda-setting was continuously hollowed by the creation and effective use
of initiative powers by the European Council (see Maurer/Wolf2020).
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dropped dramatically to 535 in 2020 and only 29 in 2021.' The procedure was suspended by the
President from the first remote Plenary in March 2020 onwards. The President’s most recent decision
of 20 January 2022 on extraordinary measuresdue to the COVID-19 pandemic still prohibits the use of
the catch-the-eye procedure.

Table 10: Parliament’s activity during the COVID-19 crisis compared

2015 2016 2020 2021
Plenary sitting days 59 59 51 55
Plenary sitting hours 529 527 260 410
Plenary votes 6575 7397 5964 5373
Plenary amendmentsadopted 1585 1963 2809 1806
Plenary amendmentsrejected 1509 1578 2298 1392
Plenary all adopted texts 474 513 388 516
Plenary all adopted legislative texts 154 162 141 157
Catchthe eyerequests 2841 2636 535 29
Catch theeyeinterventions 1544 2006 323 29

Author’s own calculations and presentation based on data from Parliament’s statistics
(https://www.europarl.europa.eu/plenary/en/bilan-statistic.ntml)

The abolition of catch-the-eye and blue-card procedures illustrates the impact that the restrictions on
parliamentaryoperationsassociated with the COVID-19 crisis can have on the style and perception of
parliamentary debate. Parliamentary debates serve to articulate opposing views on a given issue,
regardless of their purpose (legislation, budget or scrutiny), in order to synthesise majority positions
and enliven public debate. In this regard, public debates also serve to legitimise parliamentary
democracy. The fact that MEPs debate and not just read off their speeches and vote develops
argumentative claimsthat nourish publicdebate and, moreover, produce the very nature of Parliament
as a citizens’ aggregates arena(Maurer 2002) with which voters can identify. This pro and con can also
be practised in the virtual environment. However, the virtual environment - especially in view of the
multilingualism and multiculturalism of Parliament - leads to less lively, "colourful” debates - knowing
well that parliamentary debates not only provide a nice show, but are also the central opportunity to
reflect, generate, and aggregate the diversity of viewpoints in society within the arena of Parliament.
Parliamentary debates ultimately serve to limit the authoritarian nature of power. They force Ministers,
Commissioners or civil servants to listen to and respond to criticism. In a way, they transform the
exercise of power into the practice of discourse. They break through the monopolistic claims to
knowledge that civil servants tend to make. They also demonstrate that the power dispositions of the
executive are always of a symbolic nature, temporary and dependent on parliamentary elections.
Parliamentary debates are also a means of motivation and (self-)control for MEPs. Against the risk of
free-riding, public debates always serve as an incentive for MEPs to participate in parliamentary life
(Rozenberg 2020). In this way, debates also help to strengthen the internal cohesion of the
parliamentary groups through the management of their speakers. Virtual parliamentary sessions, on

% During its 2014-2019 term, Parliament created the catch-the-eye procedure as a period and the end of parliamentary
debates set aside for short speeches (one minute maximum) with a view to increasing the spontaneity of debates and
Members' participation. Usually, this occurs at the end of the normal list of speakers, immediately prior to the closing
speeches by the Commission, Council and the rapporteur(s) (where appropriate). The agenda sets aside a period of five
minutes for “catch-the-eye”, but this period can be shortened or extended by the President under Rule 171(6), on the basis
of the overall time available. Members wishing for the floor under this procedure should attract the President’s attention
by raising their hand.
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theother hand, canlead to MEPs delegating their work and carrying out several activities at the same
time. Animportant argumentfor maintaining physical sessionsis therefore that MEPs themselves must
be presentand it can be publicly known if this is not the case. In the WebEx world, on the other hand,
there is constant uncertainty not only about the MEPs' level of attention, but also about their own
identity. This can develop into a serious threatto parliamentary culture, as it enables more freeloading
among MEPs and calls into question their democraticaccountability to the electorate.

During the pandemic, Parliament wasalso active in conducting hearings, workshops and further events
with third parties. If one compares the numberof hearingsand workshops conducted virtually, whose
thematic focus was on the COVID-19crisis, it is neverthelessimpressively evident that Parliament was
able to adapt quickly to the restrictive conditions of the pandemic in this area of interaction with
representatives of civil society and interest groups. The number of events on COVID-19 is even
higher than the number of hearings and workshops on issues related to the UK’s withdrawal
from the EU.

Figure 15: Hearings, Workshops and other events - Brexit and COVID-19 compared

Hearings and other events

25
20
15

10

Covid19 Brexit

M hearings M other events

Author’s own calculation and presentation based on raw data provided by Parliament.

Table 11: Hearings and other events on COVID-19

HEARINGS

Date Topic Committee(s)

09.12.2021 | Digital public administrationin COVID-19era IMCO
Hearing on EU instruments and recovery from COVID-19, view from towns and

06.12.2021 | cities REGI

02.12.2021 | Worker’'s rights and the future of work post-COVID 19 EMPL

14.07.2021 [ How to improve air passenger rights during the COVID-19 crisis? PETI - TRAN

15.06.2021 | Various aspects of women in poverty following the COVIDimpact FEMM
Lessons from a public health crisis: Impact of the COVID-19 pandemic on

10.05.2021 | cancer prevention, health services, cancer patients and research BECA
Consumer protection in the context of digitalisation during the COVID-19

18.03.2021 | pandemic IMCO

17.03.2021 | Trade related aspects and implications of COVID-19 INTA

25.02.2021 | ENVI-ITRE Hearing on enhancing production capacity and delivery of COVID- | ENVI-ITRE
19 Vaccines
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Consequences and lessons from COVID-19 crisis for people in residential
28.01.2021 | institutions EMPL-LIBE
09.11.2020 | EU-China Trade and Investment Relations in a post-COVID world INTA
22.09.2020 | How to secure access to COVID-19 vaccines for EU citizens ENVI-ITRE
06.07.2020 | Geopolitical implications of the COVID-19 crisis AFET
The COVID-19 outbreak, its expected impact on the EU economyand possible
15.06.2020 | policy responses including monetary and fiscal measures ECON
The role of the European Investment Bank in the EU response to the COVID-
26.05.2020 | 19 outbreak and the post-crisis recovery ECON -BUDG
OTHER EVENTS (Workshops)
02.12.2021 | Mental health and well-being in the digital world of work post COVID EMPL
22.11.2021 | Impacts of COVID-19 on EU fisheries and aquaculture PECH
Study presentation: Impacts of the COVID-19 pandemic on EU fisheries and
27.10.2021 | aquaculture PECH
14.10.2021 | Youthin Europe: Effects of COVID-19 EMPL
COVID-19 Consultation. Lessons from a public health crisis: Impact of the
02.09.2021 | COVID-19 pandemic on cancer care BECA
06.07.2021 [ Women leading the fight against COVID-19 FEMM

Author’s own calculation and presentation based on raw data provided by Parliament.

46.3. Effects on Parliament’s control function

It is essential that parliaments exercise oversight over emergency measures. This is, as the Venice
Commission recalled in its 2020 reflections, “important for the realisation of the rule of law and
democracy”.'” Likewise, PACE, in its Recommendation 1713(2005), underlined that “exceptional
measures in any field must be supervised by Parliaments and must not seriously hamper the exercise
of fundamental constitutional rights”.'® The Venice Commission’sinterim report of 8 October 2020 on
the measures taken in the EU Member States as a result of the Covid-19 crisis and their impact on
democracy, therule oflawand fundamental rightsstressed: “If a state of emergency is declared by the
executive, then parliament must be entitled to either approve or discontinue it. A certain time period,
usually not exceeding a couple of weeks, must be established for its reaction.”'"” In this regard, the
report recalls that, “the question of by whom, how and when an emergency rule is to be terminated
cannot also be left to executive enjoying its increased power. It must be the function of the
Parliament”.'®

Parliamentary oversight is particularly importantin cases where legislative powers are temporarily
transferred to the executive. From a normative perspective of representative democracy, any legally
binding acts issued by the executive should be subject to a subsequent parliamentary approval and
should cease to produce effects, if they do not secure such approval within a certain period of time.

As far as Parliament is concerned, its power to control and call to account the EU's "co-executive", ie.
the Commission, the Council and the European Council, is incomplete. While parliamentary scrutiny

1% See: Venice Commission, Report - Respect for democracy, human rightsand the rule of law during states of emergency:
reflections - taken note of by the Venice Commission on 19 June 2020 by a written procedure replacing the 123rd plenary
session, Doc. No. CDL-AD(2020)014, para. 80.

1% See: PACE: Democratic oversight of the security sector in member states, report of the Political Affairs Committee,
rapporteur: Mr de Puig. Text adopted by the Assembly on 23 June 2005 (23rd Sitting).

17 See: Venice Commission: Opinion No. 995/2020, Doc. No. CDL-AD(2020)018.

1% See: Venice Commission, Emergency Powers - Science and technique of democracy, No. 12, (1995), Doc. No. CDL-
STD(1995)012, p. 24.
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rights vis-a-vis the Commission are fraught with effective sanction possibilities (discharge procedure,
vote of no confidence), the system of the Council is largely free of parliamentary control. Historically,
this independence of the Council vis-a-vis oversight by Parliament is based on two fundamental
concepts that determines the architecture of the EU institutional system until today. First, Article 16
TEU holds that the Council shall, “jointly with the European Parliament, exercise legislative and
budgetary functions. It shall carry out policy-making and coordinating functions as laid down in the
Treaties.” Against the background of the Council's executive powers as laid down in the Treaties and
arising from secondary law, Article 16 TEU ultimately describes only part of its range of tasks or
functions. Second, the Treaties conceive the Council's democratic control not vis-a-vis the “collective”,
but exclusively vis-a-vis the institutions constituting the Council’s collective in the form of the
governments or ministers of the memberstates. In this conception, the Council'sdemocratic strand of
legitimacy consists in a hybrid form of unilateral supervision of government conduct by the national
parliaments. This conceptualisation of the Council as a bodythat can only be controlled in its individual
parts is reflected in Article 10 TEU, which states that “Member States are represented in the European
Council by their Heads of State or Government and in the Council by their governments, themselves
democratically accountable either to their national parliaments, or to their citizens.”

In addition to the budgetary powers, the right to ask parliamentary questions was not only the most
originalinstrumentof controluntilthe entry into force of the SEA, but also one of the most important
instruments of parliamentary participation. Parliamentary questions are regarded as a largely
unrestricted procedure in modern government systems, since they offer individual Members the
opportunity to articulate interests, wishes and fears. While the Commission is accountable to
Parliament comprehensively and across all policy areas, Parliament’s right to put questions to the
Council and the European Council only applies in individual cases explicitly listed in the treaties, in
which the addressees perform functions similar to the Commission’s initiative and executive tasks. ff,
in extreme cases, the Commission’s failure to comply with the obligations to answer - resulting from
Parliament’s right to ask questions - leads to a vote of no confidence and thus to the collective
resignation of the College, the use of the question instrument vis-a-vis the Council, the European
Counciland its President remains legally unsanctioned.

One of the fundamental prerogatives Parliament is the right to demand information from other EU
bodies endowed with instruments of power about their operations and the intervention they intend
to make or have made with regard to existing legal instruments, to deliberate publicly on the
knowledge gained and, if necessary, to decide on sanctions. Originally, the EEC Treaties referred the
parliamentary right of scrutiny only to the Commission. However, as a consequence of the extension
of the EC/EU'’s policy areas to issues of external and internal security, which was laid down in the
Maastricht Treaty, the control activity of Parliament now also includes the activity of the Council and
the European Council. As instruments of parliamentary oversight, the Treaties provide for rights of
questioning vis-a-vis the Council, the Commission and the European Central Bank, reporting and
information obligations of the Commission, the Council, the European Counciland the Member States,
rights of inquiry, rights of action before the ECJ, rights of petition of EU citizens to Parliament and
indirect supervision by entrusting the Court of Auditors with the task of issuing opinions. Parliament
has five main means of scrutiny: written and oral questions; public debates on the annual general
report and the Commission's annual work programme; Parliament's discharge of the Commission's
financialmanagement; the vote of no confidence in the Commission; and the rightof enquiry.

In addition to the budgetary powers, the parliamentaryright to askquestionswas, untilthe entry into
force of the SEA, not only the “most efficient instrument of control”, but also the essentialinstrument
of parliamentary participation. Parliamentary questions are regarded as largely unrestricted
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procedures in modern governmental systems, as they offer individual Members of Parliament the
opportunity to articulate or channel their own and/or citizens’ interests, wishes, fears, or concerns.
While the Commission was already required by Article 23(3) of the ECSCTreaty, 140 of the EEC Treaty
and Article 110 of Euratom Treaty to reply “orally or in writing to questions put to it by the European
Parliament or its members”, it was not until 1973 - following the Paris Summit of the Heads of States
and Government - that the Council explicitly agreed “to reply to all written questions and [...] oral
questions addressedto it in order tostrengthen the European Parliament's powers of scrutiny" (Coundi
of the EC 1973). The question instrumentitself was supplemented by Parliament in 1973 with the
introduction of Question Time. Here too, the addressees were initially the Commissioners present and
only later the Council Presidency. The Maastricht Treaty widened the scope of Question Time to Article
36 (ex-Article J.7) TEU (CFSP with regard to the Council, the High Representative of the Union for
Foreign Affairs and Security Policy and his/her Special Representatives) and ex-Article 39 TEU (Home
Affairs and Justice Policy with regard tothe Commission).Since the entry intoforce of the Lisbon Treaty,
this right to question also applies to the European Council. While the Commission is therefore
accountable to Parliament comprehensivelyand across policy areas, Parliament'srightto ask questions
towards the Counciland the European Council only applies in those individual cases that are explicitly
listed in the Treaties. Whilst the non-observance of the Commission's obligation to answer questions
leads, in extreme cases, to a vote of no confidence and thus to the closed resignation of the College,
the use of the questioninstrument vis-a-vis the Council, the European Council and its President remains
legally sanction-free.

Shifts and changes in trends comparable to the development of INI resolutions can also be observed
with regard to the use of the right to ask questions available to Members of Parliament. In fact, the
number of questions per MEP had decreased from anaverage of tenquestions in the period 1979-1987
toseveninthe period 1993-2004.

Figure 16: Questions in Parliament 1979-2021
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Author’s own calculations and presentation based on data from Parliament’s platform on questions.

The fluctuating development in the number of parliamentary questions up to 2004 can be explained
by the European elections. In particular, the consistently high proportion of newly elected MEPs seems
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to make lively use of theright to ask questions in the period following the elections. In addition, MEPs
and committees concentrating on the legislative field also use the right to askquestionsas a source of
information for the further handling of pending legislative procedures. However, this form of interest
aggregation and mediation recedes before the elections at the latest, firstly because the legislative
cycle comes to a standstill for several months and secondly because the focus of individual
parliamentarians’workis clearly onpreparingfor the (re-)election. The drastic increasein parliamentary
questions since 2004/2005 has two main causes: First, members of the last wave of enlargement
compensated for their lack of functional experience in policy-making through this instrument, and
second, written questions in particular are used primarily by non-attached members to express their
political orientation. The ratio between questionsfrom political group membersand thenon-attached
ones s relatively stable: in 2005, 365 written questions from groupmembers were compared with 5075
questions from non-attached members; in 2010, there were 884 written questions from group
members and 10.953 questions from non-attached members. The attractiveness of written questions
is based not only on the largely direct and unfiltered communication between MEPs and the EU
institutions, but also on the fact that both the questions and the answersare published in the Official
Journalofthe EU. If one considers the subordinate role of the individual MEP in relation to the political
groups as key actors of Parliament, which is reflected in the minimumthresholdsforattaining the status
of a parliamentary group, the instrument of the written question is one of the rareopportunities in the
intra-institutional structure of Parliament for individual MEPs to bring positions to the public, which
otherwise only ever appear in filtered form via the committees, or the parliamentary groups.

Figure 17: Use of different types of questions 1979-2021
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Author’s own calculations and presentation based on data from Parliament’s platform on questions.

The decline in parliamentary questions since 2015 is causally linked to a corresponding reform of the
Rules of Procedure: According to Rule 136 RoP, only a committee, a political group or Members
reaching at least the low threshold are allowed to put questions for oral answer with debate to the
Council, to the Commission or to the High Representative of the Union for Foreign Affairsand Security
Policy. The CoP then decides whether or not to place those questions on the draft agenda. Such type
of questions not placed on Parliament’s draft agenda within three months of being submitted shall
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lapse. According to Rule 138 RoP, each Member, political group or committeemay submit a maximum
of twenty questions for written answer over a rolling period of three months. According to Rule 139
RoP, only political groups are allowed to put requests for major interpellations to the Council, the
Commission or the High-Representative of the Union for Foreign Affairs and Security Policy. In view of
the numerical restrictions imposed by the Rules of Procedure on written questions, it is not surprising
thatthe use of this controlinstrument hasdeclined drastically.

Figure 18: Questions to the Commission and the Council 1979-2021
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Author’s own calculations and presentation based on data from Parliament’s platform on questions.

As already explained with regard to INl and Urgency resolutions, we could not detect a significant
effect of the COVID 19 crisis with regard to the classic control instrument of parliamentary
questions in general. However, as can be seen from Table 13, the instrument of written question
on the COVID-19 pandemic was disproportionately used by MEPs from smaller political groups:
While the number of written questions from the S&D, RENEW and ECR groups roughly
corresponds to their weight within Parliament, the number of written questions from the EPP
and Green groups was significantly below their weight.

Table 12: Parliament’s questions (written/oral) regarding COVID 19

Year CcoviD - | EPP S&D Renew Greens ID ECR GUE/NGL | NA
Written Q.

2020 1521 20,71% 19,92% 15,25% 5,00% 20,05% 9,53%

2021 781 19,59% 19,85% 12,29% 7,17% 24,97% 8,83%

Group strength 25,18% 20,48% 14,37% 10,24% 9,96% 9,10% 5,55% 4,98%
coviD - | EPP S&D Renew Greens ID ECR GUE/NGL | NA
Oral Q.

2020 26 34,62% 34,62% 30,77% 23,08% 38,46% 15,38% 15,38% 0,00%

2021 29 58,62% 48,28% 48,28% 44,83% 48,28% 34,48% 37,93% 10,34%

Group strength 25,18% 20,48% 14,37% 10,24% 9,96% 9,10% 5,55% 4,98%

Author’s own calculation on the basis of Parliament’s database on questions.
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5. PRACTICES AT THE LEVEL OF NATIONAL PARLIAMENTS AND
INTERNATIONAL ASSEMBLIES

In the following section, we will discuss several parliaments and their reaction to the COVID-19
pandemicalong thelines of their constitutional framework, their Intra-parliamentary settings (Rules of
Procedure) and their actual actionsduring the pandemic. For this exercise, we selected five EU national
parliaments, namely those of Hungary, Germany, Italy, Austria and Latvia. Outside the EU, the
parliamentaryassemblies of Switzerland, the United States, Australia, New Zealand, Brazil and Nigeria
were chosen. The parliaments were selected based on availability of data, diversity and proximity to
the inter-institutional setting or intra-institutional modus operandi of the European Parliament.
Detailed reports of each parliament can be found in Annex3.

5.1. Comparativeoverview

From aninternational perspective,almostall parliaments havestruggled with their conflicting tasks of
scrutinizing the executive and preserving public health while trying to prioritize business and keeping
their members safe (Lilly & White, 2020, p. 7). Parliament members’ uniquerights, such as the freedom
of expression or access to sensitive information — both oftentied to physical presence — were curtailed
almost everywhere around the globe. A lesson learned by many countries was that thelegal framework
needs to offer some sort of flexibility during times of crisis (Deveaux et al., pp.6-8). Murphy (2020,
pp. 18-19) concludes that most of the parliaments around the globe adopted different types of
legislative acts in the area of public health and economic emergency measures. Some parliaments
referred specific power to the government to enableit to respond adequately to the challenges of the
pandemic. Almost all parliaments —as many other organizations and institutions - acknowledged the
necessity of safety measures such as mandatory face masks and the exclusion of non-essential
parliament members fromthe buildings at some pointduringthe pandemicand adopted Regulations
in this regard.
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Table 13: Comparative overview on national parliaments’ operation under COVID-19
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Source: Authors own compilation, based on based on data of the “INTER PARES Parliamentary responses during the COVID-19 Pandemic — Data Tracker”. , and the Venice Commission’s
Observatory of situations of emergency in Venice Commission Member States.
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5.2. Interim conclusionsand recommendations

Despite therestrictive emergency situation, most parliaments aroundthe globe continuedto perform
two key functions: law-making and oversight. Specific empowering bills granting governments
extraordinary powers were adopted despite the exceptional circumstances and pressure to use fast-
track procedures. Standardised data-tracking by the Gothenburg-based V-Dem institute on violations
of democratic standards in relation to Covid-19 measures (Kolvani et.al. 2020 and 2021), or the cross-
national study run by ateamat the Barllan University Faculty of Law (Waismel-Manor et.al. 2020) show
that parliaments developed various kinds and skills of oversight such as parliamentary questions or
investigative committees.

Our comparisonofthe procedural changes made by the national parliaments under review during the
COVID-19 crisis shows that many parliaments, such as in the United States of America, Latvia or Brazi,
changed their rules of procedure to allow for remote and virtual working. Other parliaments, such as
Australia, were not able to relocate their work to a virtual environment and meetings continued to be
held in person. In some cases, such as Switzerland or Australia, extraordinary sessions were held, but
MPs only dealt with issues directly linked to the COVID-19 pandemic. Increased sanitary measures were
takenin all the parliaments studied here. These were also taken in Austria, where parliamentary work
was not interrupted during the pandemic. The comparison shows that those parliaments that
managed to quickly switch to virtual plenary sessions (E-parliament) - such as Latvia or Brazil - were
able to continue their activitiesfrom the beginning of the pandemicin March 2020. The ability to make
this transition depends, on the one hand, on an efficient and powerful IT system, which should be in
place before the outbreak of the crisis. On the other hand, the Rules of Procedure must be flexible
enough or, as in Germany, changed in such a way that it is possible to continue parliamentary
proceedings under completely different conditions. The measures taken on the part of Parliament
are inline with the changes to the operation of national parliaments. Theamendments made to
Parliament’s Rules of Procedure to this end should enable it to work efficiently and effectively
even infuture emergency situations.

All of the parliaments examined here have adopted some form of emergency procedures to enable
their governments to respond appropriately to the threat of a pandemic and its extraordinary
challenges. However, the comparison does not provide a clear picture of whether emergency laws
need to be enshrined in the constitution. While some countries declared the state of emergency
provided for in the constitution, the majority refrained from doing so and invoked emergency
procedures groundedin generallegislation. In the case of Hungary, the declaration of a constitutional
state of emergency under Article 53 and Article 15 (1) resulted in a government grab for power that
effectively suspended parliamentary legislation. The executive in Nigeria, on the other hand,
circumvented the constitution's emergency provisions and invoked the Quarantine Act of 1926 to
empower the president-and to circumvent parliamentary oversight.

In light of the cross-country comparison as well as the examined cases of handling emergency and
urgency situations within Parliament, we would therefore recommend that Parliament strongly
advocates within the EU’s inter-institutional structure to implement horizontal emergency
legislation that isindependent of policy areas.

Such legislation should clearly define the triggering conditions of the state of health emergency,
preferably on the basis of the respective rules of the WHO. Second, it should define which institutions
should invoke, advocate, and finally propose the triggering of certainemergency measures andwhich
institutions should authorize them. Furthermore, clear rules should be established on the duration of
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emergency legislation, its extension, interruption and withdrawal, as well as on ex-ante and ex-post
parliamentary accountability as well as judicial review of any delegation of power to the EU’s co-
executive. The optimal way to achieve these objectives would be to amend the TEU, for example
by changing Article 11 TEU in the chapter on the democratic principles of the Union. In the
meantime, however, it would be essential to negotiate the relevant fundamental rules on the
proclamation, invocation, duration, amendment and termination of a European emergency and
its operational implementing rules for the conduct of the institutions below the threshold of a
treaty amendment. This could be done by adopting a separate Decision of the European
Parliament and the Council on the basis of Article 11 together with - and addressing - the legal
bases examined in this study. Alternatively, an amendment of the trilateral I1A-BLM or - in case the
Councilrefuses such a self-limitation of its de facto executive powers- of the bilateral 1A-FA could be
considered in order to establish at least minimal provisions enabling the Parliament to act in a
supervising and legislative capacity.

Turning to key parliamentary functions such as legislation, control or oversight, the result of our
country comparison is even more unequivocal. At the beginning of the pandemic in March 2020, all
the parliaments under review delegated powers to the executive branch to some extent so that the
latter could deal with the emerging crisis situation. Not only did some parliaments, such as those in
Switzerland, Nigeria, and Australia, suspend their sessionsfora significant period of time and gave strict
priority to COVID-19-related legislation. In some countries,such as Australia, the executive branch was
given the power to enact legislation not subject to parliamentary oversight, or, as in Brazil, the federal
health minister was allowed to manage the crisis in accordance with WHO recommendations.

Although empowering the executive in emergency situations is the normal case and considered a
useful measure, two aspects should nevertheless be highlighted. First, even in cases where
parliamentary oversight has continued more or less at pre-crisis levels, empowering the executive
branch requires increased parliamentary oversight and control. Second, the declaration ofa state
of emergency and subsequent empowerment of the government was not reversed in all cases once
the immediate crisis situation had been overcome. Hungary serves as a prime example, where the
governmentused the pandemicto furtherexpand its power.

AsTable 15 in Annex IV reveals, 40 of the 166 national parliaments reviewed in the INTER PARES Data
Tracker have intensified their oversight procedures vis-a-vis the executive branch by establishing
special committees to continuously and independently review the prevention, response, and
management of the COVID-19 crisis. In this regard, some parliaments are focusing more on ex-post
scrutiny measures through the establishment of committees of inquiry to fully investigate the
governance of the COVID-19 pandemicand hold their governments accountable. Parliamenthas sofar
conducted political control on the basis of the normal procedures laid down in the Treaties, its RoP, the
IIA-FA, and the IIA-BLM. In addition, it has primarily used its right of self-referral to point out and
denounce, through resolutions, the mismanagement of the crisis by governments and the
Commission. TheCOVID-19-related actions of the Bureau, the CoP, and the CCC wereessentially limited
to the Parliament's internal management of the crisis.

In light of the empirical evidence obtained on the inadequate, diffuse, uncoordinated, and sometimes
nationalist handling of the COVID-19 pandemic by member state governments as well as the EU co-
executive, we fully supportParliament’s decision of 10 March 2022 to set up a Special
Committee.®In our view, the Special Committee shouldnot only investigates the impact of the

1% See: European Parliament decision of 10 March 2022 on setting up a special committee on ‘COVID-19 pandemic: lessons
learned and recommendations for the future, its responsibilities, numerical strength and term of office (2022/2584(RSQ)).
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pandemic on the different policy areas and (inter- and intra-)institutional settings. In addition,
the Committee could explore MEPs and staff’s individual experience with the crisis and with the
measures set by the institutions' governing bodies to mitigate the spread of the infection and
adjust their work to the pandemic.

6. CONCLUSIONS AND RECOMMENDATIONS

In most democratically constituted systems, emergency measures and accompanying delegations
of power are authorised by the parliament to the government and thus - sometimes ex-post —
democratically legitimised. To date, the European Parliament does not enjoy this power of
emergency delegation. Hence, Parliament’s right of self-organisation (Selbstorganisationsrecht),
reflected in the freedom of Parliament to deliberate and express itself without restriction on all issues
and problems, does not resultin a right of parliamentary self-determination (Selbstbestimmungsrecht)
with regard to shaping the relationship with the executive bodies of the EU. Parliament’s limited
autonomy established in the treaties does not, of course, prevent Parliament from declaring a
state of emergency, limiting its own, intra-institutional opportunity structures, and urging the
executive branches of the EU to adopt appropriate measures. In this respect, we have witnessed
Parliament’s governingbodies making intensive use of the intra-parliamentary restriction on MEPs and
staff to react to the COVID-19 crisis. And in fact, it was only in late 2019 that Parliament took the
initiative and declared a climate emergency, holding that “noemergency should ever be used to erode
democraticinstitutionsor to undermine fundamental rights”.

The study has shown that the EU’s normative basis for emergency governance is severely
fragmented, materially incomplete and highly questionable in terms of its democratic
legitimacy. A first comparative analysis of the normative set-up for defining, triggering, governing
and exiting emergencies reveals that most national constitutions contain provisions on emergency
situations. Emergency situations trigger derogations from regular operations in the inter-
institutional functioning of constitutional bodies. These derogationsare limited in time and materially
(with regard to the depth of intervention of the authorised emergency measures).In some cases, the
parliaments have far-reaching rights of control and recall to prevent the abusive exploitation of the
emergency situation. Only in a minority of countries there is no emergency rule as such. In a majority
of states, however, there are different types of emergency rule to deal with different kinds of
emergencies in proportion to the gravity of the situation. In most countries, the power to declare
emergency rule is divided between the legislative and executive branches. Usually the executive
proposes and the legislature approves the declaration of emergency rule. Some constitutions require
qualified parliamentary majoritiesfor the declaration of emergency rule. Many constitutions providea
time-limit or other sun-setting arrangements for terminating emergency rule. These periods are
normally renewable, butin most cases are subject to strict parliamentary scrutiny. We identify best
practice in those states in which the declaration of the emergency situation and the associated
delegation of powers from parliament to the government — parliamentary legislation authorising
government to take emergency measures by decrees - depend on a parliamentary resolution. The
Norwegian Storting’s temporary Corona Act delegated parliamentary powers to the government by
providing government with the authority to add to or depart from certain legislation as far as is
necessary to safeguard the intention of the respective law. The Storting limited the application of the
delegation for one month and included a clause that allowed the Storting at any given time to repeal
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partly or in full the enabling act by a one-third minority vote in the Chamber. Similar ‘best practice’
could be identified for the United Kingdom, Spain and Italy.

The EU’s treaties do not contain specific provisions on the determination of the state of
emergency and, therefore, no procedures that could particularly limit the work of the
institutions. The EU Charter of Fundamental Rights similarly does not provide for a general derogation
clause that would allow limitationsregardingits applicationin times of emergency. On the other hand,
thetreaties, aswellas EU secondary legislation indirectly refer to the triggers of national emergency
constitutions. Moreover, the treaties contain provisions that constrain Parliament’s — and only
Parliament’s! - powers in specific cases that may fall into the category of emergency. Parliament,
on its side, restrains its powers by referring to Article 163 of its Rules of Procedure. To illustrate the
fragmented, even atomised structure of emergency provisions that potentially rule the EU’s fabric of
governance, the study has provided for a comprehensive analysis with regard to several potential
cases:

e The solidarity clause of Article 222 TFEU, and the Council’s implementing decision of 24 June
2014 on the arrangements for the implementation by the Union of the solidarity clause.

e Theapplication of the solidarity clause during the EU’s economicand financial crisis within the
scope of Articles 222 and 196 TFEU, and the application of Article 122 TFEU during the COVID-
19 crisis.

e The application of the Union’s Civil Protection Mechanism under Article 196 TFEU during
emergency situations.

e The application of Article 107 TFEU on State aid under emergency mode (Temporary
Framework for State Aid measures (TFSA)).

e The distinct application of Article 168 TFEU on the EU’s health policy and the Decision on
serious cross-border threatsto health.

e The application and - in our view - abuse of the Schengen Borders Code to limit the free
movement of citizens.

e The implementation of the Union’s common policy on asylum, subsidiary protection and
temporary protection under Article 78(3) TFEU.

e Moreover, the study looked into the treaty-based urgency procedures within the field of
internationalagreementsund Article 218(6) TFEU.

The analysed treaty and secondary provisions are characterised by the fact that they deal with the
situation of emergency in different ways and standardise incentive or opportunity structures for
problem solving under exceptional circumstances. With regard to the deliberative and decision-
making instruments at issue, all the cases considered are characterised by a narrowing of the
institutional possibilities for participation: While the Council operates as the central decision-

making and -implementing body, the legislative participation as well as the oversight rights of
Parliament are substantially limited.

The cases considered always derive the applicable procedures fromthe initial situation of the state of
emergency.ltis noticeable that the declaration of a state of emergency a) usually originates from the
respective Member States concerned and b) is not subject to any direct confirmatory or supervisory
measure of Parliament. Overall, the provisions of EU primary law and the corresponding secondary
law examined are strongly compromised by their executive bias. Only in exceptional cases does
the Commission, as a dual legitimate bearer of supranational executive power, assume a decisive
function as guardian of member states’ exceptional rights. In contrast, the Council in many cases
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exercises its functions as a ‘chameleon’ — changing its ‘colour’ from legislative to executive, from
administrative to coordinating etc. - without having to justify itself to a democratically legitimised
supervisory power. The combination of weak Commission competence, strong Council authority and
the extensive exclusion Parliament asa potentially co-authorising body leads in the state of emergency
situations to a considerable democratic deficit at the Europeanlevel, which is not compensated for by
the control procedures of the national parliaments. It is therefore not surprisingthatduring the COVID-
19 crisis, highly questionable member state practices have prevailed, which unhinge basic pillars of
integration such as the free movement of persons.

Even under conditions of emergency, Parliament is able to perform its core functions efficiently.
In doing so, there are non-negligible costs in terms of democratic quality and transparency. The
study provides for a comprehensive analysis on the implementation of Parliament’s key functions —
policy-making, control, system-development - by focusing on Parliament’s performance during the
economicsand financial crisis and during the COVID-19-crisis.

Regarding the EMU crisis, we show that the short-term decisions on the European Financial
Stabilisation Mechanism (EFSM), the European Financial Stability Facility (EFSF) and the permanent
European Stability Mechanism (ESM), which were directly geared to economic and budgetary
emergencies, were largely based on Article 122 TFEU, in which Parliament is neither involved in a
controlling nor co-deciding capacity. On the other hand,however, the analysis of the medium-term
reform of EMU, in particular of European coordinated economic and fiscal policy, shows that
Parliament was able to engage successfully through the leverage effect of the Six-pack.

Regarding the - still ongoing — COVID-19 crisis, we first point to the asymmetrically distributed
opportunities for MEPs in the performance of their treaty-based tasks, duties and functions.
Against this background, Parliament responded quickly and efficiently to the challenges that the
pandemic posed to its internal functioning. It took several emergency initiatives to adapt
parliamentary procedures and instruments to the crisis. These culminated in a reform of the Rules of
Procedure in 2021 to give broader backing to measures previously authorised by Parliament’s
governing bodies.

Turning to the macroscopic analysis on the measurable effects of the COVID-19 crisis on
Parliament’s functions, we show thatin 2020, the percentage of Regulations and Directives adopted
under OLP dropped significantly. But we warn against jumping to conclude that this development
illustrates Parliament’s loss in legislation through the pandemic! In this regard, we provide
comprehensive evidence for concluding that the witnessed decline of OLP is in line with a long-
lasting, declining trend in the production of legally binding acts of the EU. The effects of the
COVID-19 pandemic in terms of delaying, suspending or preventing decision-making processes
did not cause this decline, but rather confirmed it.

Analysing the potential effects of the COVID-19 pandemic on Parliament’s interaction and control
functions, our empirical evidence suggests that the COVID-19 pandemic and the accompanying
restrictions on work, deliberation, and decision-making by MEPs and political groups have not
broken the oscillation in the number of INI resolutions that has now been observed for about 10
years. On the other hand, the usage of INL reports has increased massively with an all-time high
of 16 in 2020. Regarding Parliament’s use of questions, our evidence indicates that there is no
significant effect of the COVID-19 crisis with regard to the most classic control instrument of
Parliament.
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6.1. The wayforward - Supranational Parliamentary Democracy after the
crisis

Against the backdrop of the limitations of parliamentary work under the conditions of the COVID crisis,
the Parliament, on 31 March 2021 launched a broad reflexion on the “Rethinking Parliamentary
Democracy - A stronger European Parliament after COVID-19". Between April and July 2021, five
“Focus Groups” considered the reform of the Plenary, the strengthening of parliamentary
prerogatives, the improvement of parliamentary diplomacy, relations with citizens and
communication, and thefacilitation of Parliament’sinternal organisation. The consolidated version of
the recommendations, submitted to the Bureau in July 2021,"° summarises the proceedings of each
Focus Group andits proposals.

Regarding the reform of the plenary, the group’s recommendations concentrate on improving
democraticlegitimacy at the European level through making debates in Parliament more visible, and
by reviving the debate in the plenary. The ultimate task and are the result of extensive consultations
within the Focus Group | on plenary reform. The long-term goal of the improvement proposals is to
“make the European Parliament the central and representative platform within the creation of a
European publicsphere.”"" To illustrate the proposals, the group presented a revised re-structuring for
the Strasbourg part-sessions.

In our view, the systematic alternation between debates and votes would have the advantage of
strengthening Parliament’s autonomy, actorness and legislative role vis-a-vis the public.
However, if the rationale for maintainingthe restrictive measures is that virtual deliberations and votes
require more lead time and more follow-up timethan in the normal case, Parliament could also review
a far more fundamental measure.

In fact, Parliament could make more regular use of the possibility of “mini-sessions” in
order to puton the agenda precisely those items of deliberation that have been treated in
an extremely restrictive manner since 2020: Topical debates, interpellationsand - why not?
- Plenary hearings with stakeholders, interestedcitizens, and academics.

In recent years, the OLP has increasingly developed into a procedure that concludes compromises
between Parliament and Council at first parliamentary reading stage on the basis of the compromises
agreed in non-public trilogues. In this process, the public often perceives neither the - publicly
accessible - initial position of Parliament nor the - publicly inaccessible - initial position of the Council.
Debates on parliamentary positions on first reading would thus have the potential to turn public
attention more towards the parliamentary component of the compromises negotiated in trilogues.
However, Focus group | does not seem to have addressed the challenges that arise in this area when
the EU institutionsact under emergency conditions and Parliament focuses on urgency proceduresin
this framework.

We therefore recommend that the proposals of Focus Group | be systematically reflected upon
from the perspective of the emergency situation and that the probably decisive question be
addressed as to how the claim of strengthening democratic-parliamentary legitimacy can also be
maintained under emergency and urgency conditions.

10 See: Document No. PE 695.632/BUR/FG.
o bid, p. 2.
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In this context, it would be worth to reflect on the recommendations of Focus Group Il with
regard to the balance between efficiency and transparency: Parliament might consider to
make a wider use, of the possibilities already offered by the RoP to request a plenary vote on
committee mandates for trilogues (Rule 71 RoP) or propose to adopt a Parliament’s first
reading position in order to continue early second reading negotiations. Especially under the
conditions of emergency, Parliament should resist pressure to fast-track legislative
processes, as this may be detrimental to transparency, and the exercise of Parliament’s
prerogativesand key functionas the citizens’ arm of the Union’s legislator.

Furthermore, we would recommend the introduction of a debate with representatives of
the Council and the Commission to review those measures that are authorised by the
Council alone during the emergency situation, especially for the restructuring of the plenary
debates from the point of view of creating parliamentary publicity and a European public
sphere: Whenever the Council uses emergency situations to adopt measures restricting
fundamental rights or financially intensive measures bypassing the EU’s only directly
legitimated institution, Parliament should take the initiative to critically discuss the
alternatives of such anti-parliamentary, executive legislation.

6.2. ReviewingParliament’s rights under the state of emergency

Focus Group Il on “Strengthening parliamentary prerogatives” was given the task of looking at the
legislative and scrutiny powers of the Parliament, as well as its oversight, access to information to
documents, and budgetary control. The group forwarded a first set of proposals to increase
Parliament’s capacity of legislative initiative, to strike the right balance between transparency and
efficiency in legislative proceedings, to strengthen Parliament’s powers in the legislative and
budgetary areas.

Apart from the considerations already outlined above on linking the proposals of Focus Group Il with
those of Focus Group |,

it seems advisable to follow up on the idea to revise Rule 71 RoP, especially against the
background of Parliament’s experience with emergency situations.

The COVID-19 crisis has revealed that it can be used by Member States and the Council - accidentally,
due to a lack of governance capacity, or intentionally as a tool to delay unwelcome policies - to put
highly controversial dossiers (such as the asylumand migration package) on the back burner. Thus, in
order to increase the pressure on the Council to take decisions, especially in those cases where
legislative dossiers can be voted on by qualified majority, we would recommend, especially for times
of crisis, to consider theamendments to the RoP presented by Group Il

Parliament should automatically vote its first reading if Council has not approved its
negotiating mandate after three months, or if negotiations for a first reading agreement
take more than six months. The well-known counter-argumentis that Parliament cannot
force the Council to negotiate before its first reading. Once Parliament has completed its first
reading, the ballis in the Council's court, and ifit does not move, Parliament cannot force it to
move, since the first reading is not subject to any deadline. However, the current situation of
waiting always also leads to OLP dossiers being postponed until doomsday and, in the event
of public criticism of EU inaction, not realizing that it is not "the EU" but precisely the member
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states that allow dossiers to dry up until eternity. In our view, this is primarily a matter of
building political pressure and creating transparency about which arm of the European
legislatureis responsible for inaction.

In this regard, we would encourage Parliament to consider setting up strategic in-house
capacities to identify, denounce, and communicate the co-legislator's and/or the
executives’ failure: Whenever Parliament’s co-legislator is moving towards non-cooperation
or delay on parliamentaryinput,Parliamentshould call out the Council forcefully for the failure
to faithfully cooperate or to execute its duties.

At a similar scale, Parliament could also call out the Commission in cases where it is not
acting as a moderator or honest broker between the two co-legislators.

6.3. Strengthening Parliament’s accesstoinformation

Information is the oxygen thatsustains oversight, control, scrutiny, or any other form of parliamentary
involvement in policy-making. Any mandate to control a government’s or - regarding the EU’s
institutions — an executive agents’ work is of limited use unless it is accompanied by access to the
relevant information.The normative basisfor appropriate ruleson Parliament’saccessto and handling
of documents should primarily draw on the clear-cut principle of democratic theory and practice that
applies in the vast majority of democratic systems. If confidential information is beyond the reach of
public access, it must be available to parliamentarians (or institutions established by parliaments)
scrutinizing those who negotiateon behalf of EU citizens. In principle, parliamentaryaccessto classified
information thusimplies a privileged access to specific categories of information, which are justifiably
exempt from access of the larger publicand third parties.

The basic foundation for granting Parliament privileged access to such confidential information rests
with the logic of parliamentary democracies. In parliamentary democracies, the executive is nothing
else than the highest aggregate of parliament’s majority. Governments obtain delegated power from
their parliamentary majority. Rules ongovernance, including those restrictingaccess to and treatment
of documents — produced or owned by governments-are legal expressions of parliaments’ willingness
to provide the executive with some room of manoeuvre and discretion when interacting with third
parties. Rules governing parliamentary access to classified information should therefore be set out in
law as the counterweight of general freedom of / access to information laws. In clear contrast to EU
Member States, where comprehensive rules on parliamentary access to documents and the
classification of information (that is, limiting and controlling access to it) are based on parliamentary
laws or regulations, Parliament’s access to documents of the Commission and the Council is a matter
of non-legislative rules. Parliament’s right of access to restricted EU documents is heavily
constrained by a set of internal institutional rules and inter-institutional agreements (l1A).

Colloquial evidence by MEPs as well as staff of the General Secretariat and the political groups indicated
that receiving classified documents fromthe Commissionand the Council is extremely difficult during
times of emergency and several documents from Council were never submitted or completely
blackened.For some documents, the Commission was forced to get approval from all Member States
before sending some of their own documents to Parliament. Considering the proposals forwarded by
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Focus Group Il within Parliament’s reflexion “Rethinking Parliamentary Democracy - A stronger
European Parliamentafter COVID-19”,

we suggest that Parliament urges the Commission and the Council to negotiate and agree
on a mechanism that would ensure access to classified information under the conditions
of emergency.

In practice, Parliament’s Bureau should review and upgrade its decision of 15 April 2013 on
the Rules governing the treatmentof confidential information by Parliament.

Most importantly, it should entrust the General Secretariat to establish a virtual secure
reading room for the consultation of confidential information.

Given that such virtual infrastructure would certainly require an agreement with the
Commission and the Council, Parliament should consider to modify the Framework

Agreement on relations between the European Parliament and the Commission of 20.11.2010
(especially para. 24 and Annex|l on the forwarding of confidentialinformation to Parliament)
fortheinclusion of virtual secure reading room.

Regarding the Council, Parliamentmightforward related proposals forreviewing the IIA of
20 November 2002 concerning access by the European Parliament to sensitive
information of the Council in the field of security and defence policy (especially para. 3.2.
and 3.3.), as well as the IlIA of 12 March 2014 on forwarding to and handling by the
European Parliament of classified information held by the Council on matters other than
those in the area of the CFSP (especially Article 6 on the registration, storage,
consultation and discussion of classified information in Parliament).

Both colloquial evidence and the author's own experience in retrieving the important decisions and
guidelines of the Bureau, the CoP, or the CCCalso suggeststhat

Parliament could make an effort in increasing the transparency of its own governing
bodies’ documents.

AstheFocus Group Il on strengthening parliamentary prerogatives notes, Parliament“prides itself on
being a transparentinstitution but many internal parliamentdocumentsshould be more accessible so
that not only stakeholders with good connections have all the information on the work of the
Parliament.”""? The decisions and guidelines of Parliament’s governing bodies are important
documents that have determined the work of Parliament over a period of two years, which interpret
and further develop therules of the RoP in the light of a serious, unforeseeable emergency situation
and guide the work of Parliament.

In view of their enormous importance, we believe it would be advisable to add a “living
document” to Parliament’s RoP so that MEPs and employees, but also the interested
public, get unhindered access to the decisions that shape Parliament’s work. Access to
information and documents of Parliament’s ruling bodies (CoP, Bureau, CCC) should be
ensured, especially in times of emergency.

12 See: Document No. PE 695.632/BUR/FG, p. 15.
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6.4. Digital or digitalised democracy? Recommendations for the
digitalisation of Parliamentin a post-COVID world

“Parliamentary rules of procedure in representative democracies are commonly built upon the
principles of pluralism, deliberation and transparency, aiming to provide an arena in which
representatives of the people have the opportunity to publicly confronteach other’s points of view in
a free and fair setting. It is, therefore, safe to say that ordinary parliamentary practice and procedures
are essentially incompatible with measures seeking to minimise social contacts and discourage — or
directly forbid — mass gatherings” (Diaz Crego/Manko 2022).

A comparison of the procedural adaptions shows that many parliaments, such as those in the United
States of America, Latvia or Brazil, amended their Rules of Procedure to make remote and virtual
working possible. Other Parliaments, for example Australia, were not able to move their workinto a
virtual setting and sessions remained in person. In some cases, like in Switzerland or Australia,
extraordinary sessions were organized during which the MPs only dealt with Corona-related legislation,
though. Furthermore, hygienic measures were taken. The comparison shows that those parliaments
that managed to quickly move to virtual plenaries (e-governance) - such as Latvia or Brazil -
were able to carry on with their duties from the very beginning of the pandemicin March 2020. The
ability for this transition hinges on the one hand on an efficient, secure and capable IT-System
which ought to be in place even before the crisis emerges. On the other hand, the Rules of
Procedure must be flexible enough or, as in Germany, amended to allow for a continuation of the
Parliament work under completely different conditions. Both features should be considered for the
setting of Parliament to enable it to react efficiently when the next crisis erupts.

All countries discussed in this study invoked some form of emergency procedures to enable their
governments toreact adequately tothe pending pandemicand its extraordinary challenges. However,
the comparison does not present a clear picture as to whether emergency laws need to be
enshrined in the constitution. While some countries declared states of emergency as provided for in
the constitution,the majorityrefrained fromdoing so and invoked emergency procedures couched in
ordinary legislation. In the case of Hungary, the declaration of a constitutional state of emergency
according to Article 53 and Article 15 (1) resulted in a power grab by the president, effectively sidelining
thelegislation. The executive in Nigeria, on the other hand, circumvented the emergency ordinances
of the constitution and invoked the Quarantine Act 1926 to empower the president — and to bypass
parliamentary control.

Therefore, itis recommended thatif emergency laws are provided in the constitution, they
should be unambiguous and tied to ex-ante Parliamentary accountability.

Turning to parliamentary key-functions like legislation, scrutiny or oversight, the result is more
unambiguous: At the start of the pandemic in March 2020, all parliaments transferred power to a
certain degree to the executive in order for it to be able to deal with the emerging crisis situation.
Notonly did some Parliaments, such as in Switzerland, Nigeria or Australia, suspend their sessions for a
considerable amount of time and strictly prioritize COVID-19 related legislation. Furthermore, some
statuaryregimes, like in Australia, granted the executive the ability toissue laws that were exempt from
parliamentary scrutiny or, as in Brazil, allowed the Federal Minister of Health to manage the Corona-
crisis along the lines of the recommendations of the WHO.

While empowering the executive is the normal course of events during emergency situations, and a
sensible thing to do, two aspects should be pointed out nonetheless. First, evenin those cases, in which
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parliamentary control continued to be executed more or less at the pre-crisis level, the empowering of
the executive should be accompanied by an increased oversight and scrutiny by parliament. Second,
the declaration of a state of emergency and the subsequent empowerment of thegovernmentwas not
in all cases reversed once the immediate crisis situation was overcome. As a prime example serves
Hungary, where the government used the pandemic to furtherexpand its power.

As the study shows, Parliament was willing and able to react quickly and effectively to the
challenges of the COVID-19 pandemic. In particular, in the exercise of its legislative functions,
Parliament has shown that, with the help of new digital procedures and voting arrangements, it is
able to maintain its policy-making function throughout all stages of the decision-making cycle.
The proportion of “non-participation” of Parliamentin the EU’s response to the crisis has notincreased
significantly overall. Parliament’s exclusion fromthe Council’'sresponse instruments taking the form of
decisions or recommendations is alarming in that it illustrates

(a) that the Treaties almost exclusively provide rules foremergency measuresin which the Council can
actaloneand without any parliamentary ex-ante control,

(b) that the secondarylegislationon emergency measures allows the Council an extraordinary margin
of manoeuvre not covered by Articles 290and 291 TFEU,

(c) that the Commission's monitoring and control instruments are not mobilised in case of activation
of emergency measuresand that Parliamentdisposesin this case of no effective sanction possibilities
(beyond the action for failure to act and the vote of no confidence), and

(d) that the lack of uniform and binding EU health policy measures originates fromthe fact that theEU
has no corresponding competences and its capacity to act is explicitly limited by the prohibition of
harmonisation.

On the other hand, our case studies on the MFF negotiations and the negotiation of international
agreements show thatParliamentdemonstrated its ability to operate as a fully legitimate co-legislator
even under the more difficult conditions of the COVID-19 crisis.

Nevertheless, the political costs of the special procedures introduced should not be
underestimated: Virtually organised committee and plenary debates are characterised by
considerable sterility, as the usually observable, spontaneous or informal role profiles of MEPs are
reduced to a minimum. If the activation of an urgency procedure already leads to considerable
restrictions with regard to the possibilities of introducing and negotiating amendments, the
conversion to virtual deliberationand decision formatsrepresentsan additional constraint.

Preventing physical meetings can severely hamper Parliament's effective influence on legislation.
Ministers or Commissioners may be morestrongly influenced when they enter the Parliament building,
a place where they are somewhat isolated from their advisors and staff. Moreover, the opportunities
for MEPs to have informal conversations in the lobbies, the gazes of participants in committee
meetings, or the involuntarybody language of speakersare all subtle elements thatdisappear behind
a computer screen. For Parliament, this is compounded by the fact that these features of
parliamentary practice must hold their own in a multilingual and multi-gestural environment.
Andfor the political groupsand committees, too, there is a lack of opportunities to get to know each
other under the conditions of the e-Parliament, which cannot be compensated for by virtual so-
called Facebook friendships.

Normally, MEPs consider and discuss proposed amendments to reports, resolutions and legislative
measures in a free, cross-party exchange. In this process, compromise motions tocombine individually
tabled amendmentsare negotiated - often in informal exchanges and with the intensive participation
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of the parliamentary group staff, committee secretariats and parliamentary assistants. In the virtual
consultation format, these possibilities are also given with the help of videoconferences arranged at
short notice. However, the timing and quantity limits imposed under the conditions of the state of
emergency prevent an open, informal exchange. It is precisely this free, not strictly timetabled
exchange, however, that represents an essential aspect of the visualisation of the parliamentary
interaction and representation function. And it is precisely with regard to the exercise of the control
function vis-a-vis the institutions endowed with executive powers that freedom, spontaneous
responsiveness and informality make an essential contribution to MEPs being able to take the
floor directly, unplanned and unpredictably in order to demand accountability from their
counterparts.

Informational asymmetries are particularly striking in virtual environments: If the political
decision-makers—in our case the MEPs — have to deliberate and decide physically detached from their
assisting institutions (committee secretariats, parliamentary group staff, personal assistants) that are
normally within reach, they have less capacity to obtain negotiating information than is the case
with the Council or the Commission. After all, these two institutions also normally practise written or
other distance-related procedures and can therefore use information advantages against Parliament
for their own purposes. We identified advantages and drawbacks of the practice of virtual deliberation,
decision-making and votingprocedures.

Thetested proceduresare suitable for the post-pandemictime, in order to facilitate the participation
of MEPs and staff who are prevented by force majeure from carrying out their duties at the places of
meeting of Parliament.

In this context, it would have to be considered within Parliament how the principles of
equality, multilingualism and the exercise of the free mandate can be made compatible
with the technical requirements of a virtually sitting parliament.

In addition, it would be urgently necessary for Parliament, especially with the Commissionand
the Council, to agree on jointly usable infrastructures and rules for virtual, inter-
institutional negotiations across all phases of the policy cycle.

ThelllA on Better Law-making would be a good place to start, as it already contains basic
rules for inter-institutional cooperation in legislative planning, consultation, adoption,
implementation and evaluation.

Specific rules for remote negotiations could be integrated into the Joint Declaration on
practical arrangements for the codecision procedure, especially with regard to points 7 and
8 on practical arrangements for trilogues as well as to the chapter of conciliations. First,
particularly for reasonsof legal certainty, the interinstitutional agreementwould have to make
it mandatory that trilogues and conciliation committee meetings be possible underemergency
conditions. Second and consequently, it would have to be ensured that the move into virtual
or hybrid meeting formats is jointly authorized by all three institutions. Third, the institutions
would have to agree on the technical infrastructures of corresponding negotiation formats. In
this context, it would have to be ensured that IT environments for virtual negotiation comply
with the rules of data protection, transparency, confidentiality, and multilingualism. It will
probably hardly be possible to prevent individuals from forwarding access options for virtual
meetings to third parties or from logging meeting proceedings via secondary media. It would
therefore be necessary eitherto clarify thattrilogues or conciliation sessionsare fully accessible
to the public or, alternatively, to ensure that opportunities for unwanted participation or
recording are hindered andthata breach of therulesis sanctioned. In addition,the agreement
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should be adapted to take into account the special conditions of interpretation in virtual
environments.

In addition, the institutions should consider to review the IIA on budgetary discipline, on
cooperation in budgetary matters andon sound financial management, aswellas on new own
resources, especially its annex | on inter-institutional cooperation during the budgetary
procedure, to take into account the constraints of emergency situations.

As to relations between Parliament and the ECB, the IIA on the practical modalities of the
exercise of democratic accountability and oversight over the exercise of the tasks
conferred on the ECB within the framework of the Single Supervisory Mechanism could
be revised in order to integrate provisions with regard to the operation of Parliament’s
oversight and hearing procedureson the basis of remote procedures.

Additional efforts could be made to increase the transparency and accountability of the EU
decision-making process in general. This should include publishing voting resultsin a more
readable, visual, open and accessible format as the votes are proceeding.

The transparency of trilogues could also be improved by organising regular media
briefings before and after trilogues. The newly employed, digital tools of Parliament will
allow for many activities to become purelyonline or hybrid in a post-pandemic situation.

A hybrid form of physical-and-online democracy may lead to a strengthened integration of MEPs
and citizens in the political debate. Internet connectivity enables more people to participate in many
discussions that may have been previously localized or too high-brow. While it is true that digital
formats have advantages in terms of outreach, saved travel time and travel cost and the positive
effect on the climate, Parliament should keep in mind that the power of visibility and traceability
lies in how the parliament builds its physical activities.

Finally, the study also provides indications for changes in treaty law, which would be virtually
mandatoryin the event of afuturerevisionof the treaties.

Since the treaties have so far only fragmentarily taken into accountthe case of a state of emergency,

it would be appropriate to introduce a central, overarching EU treaty provision analogous
to Article 15 ECHR, which would define the trigger conditions, the resulting mandatory and
optional possibilities foractionat the levels of theEU and of the Member States, conditions and
procedures for the phasing-out, and, mostimportantly, the fundamental and civil rights limits
of theemergency measures.

The study also shows that the lack of appropriate health policy measures mitigating public health
emergency such as theCOVID-19 pandemicrootsin the weak foundation of Europeanhealth policy. In
fact, the current division of healthcompetences between the EU andits Member States limits the ability
to act democratically, efficiently and effectively during a trans-national health emergency. The EU has
some limited competence to harmonise laws that set standards of quality and safety of medicines,
medical devices, substances of human origin such as blood; and to set animal and plant health
standards that are directly aimed at protecting human health. For every other area of health, the EU
needs to either shoehorn the desired measure into its internal market powers (used, e.g., to set
standards for tobacco products) or adopt incentive measures that do not harmonise laws. The strong
resistance by national actors against harmonised EU action in health policy essentially originates in
large differences regardingthefinancingand organisation of healthcare and its quality among Member
States.
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It would therefore be advisable to fundamentally revise Article 168 of the TFEU so that the
EU can respond with binding health policy measures in the event of a health emergency with
cross-borderimplications. Given the catastrophic consequences of the COVID-19 pandemic
andthe human suffering caused by it, there are two possible ways of revising the treaty.

Afirst variant, presented by the European Health Union, envisagesthe upgrading of health policy as a
shared competence. In order toimplementa EuropeanHealth Union,' the introductory articles of the
Treaty on the objectives and competences of the EU would have to be amended. The proposal also
provides for a complete amendment of Article 168 TFEU so that the Parliament and the Council

can adopt health policy measures under the OLP in the same way as they adopt harmonisation
provisions in the internal market.

An alternative option to the treatyamendmentwould retain the categorisation of health policy as the
competence to carry out actions to support, coordinate or supplement the actions of the Member
States. However, the lessons of the COVID-19 pandemic would be incorporated by amending Artide
168(4): Accordingly, the Union institutions would be given the competence, "by way of derogation
from Article 2(5) and Article 6(a) and in accordance with Article 4(2)(k)", to contribute to the
achievement of the objectives referred to in Article 168 TFEU through adopting: (d) measures to
address cross-border public health emergencies, where the European Parliament and the
Council, on the initiative of the Commission or at least two Member States, have declared a
public health emergency in accordance with the OLP.

6.5. Recommendations for internal reform

Regarding the reform of the Plenary, the systematic alternation between debates and votes would
have the advantage of strengthening Parliament’s autonomy, actorness and legislative role vis-
a-vis the public. However, if the rationale for maintaining restrictive measuresunder emergency rule
is that virtual deliberations and votes require more lead-time and more follow-up time than in the
normal case, Parliament could also review a far more fundamental measure. In fact, Parliament could
make more regular use of the possibility of “mini-sessions” to put on the agenda precisely those
items of deliberation that have been treated in an extremely restrictive manner since the
beginning of the COVID-19 crisis: Topical debates, interpellations and - why not? - Plenary hearings
with stakeholders, interestedcitizens, and academics.

To maintain and improve democratic-parliamentary legitimacy under emergency and urgency
conditions, we would recommend the introduction of a Plenary debate with representatives of the
Council and the Commission to systematically review those measures that are authorised by the
Councilalone during the emergency situation. Parliamentis considering proposals for restructuring of
the plenary debates from the point of view of creating parliamentary publicity and a European public
sphere. In this context, we would suggest that whenever the Council uses emergency situations to
adopt measures restricting fundamental rights or financially intensive measures bypassing the EU’s
only directly legitimated institution, Parliament should take the initiative to critically discuss the
alternatives of such anti-parliamentary, executive legislation. Moreover, under the conditions of
emergency, Parliament should resist pressure to fast-track legislative processes, as this may be

3 See: European Health Union (2021): Position Paper “Treaty Change for a European Health Union”,
https://europeanhealthunion.eu/wp-content/uploads/2021/06/Treaty-change position-paper_final.pdf.
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detrimental to transparency, and the exercise of Parliament’s prerogatives and key function as the
citizens’arm of the Union’s legislator.

The COVID-19 crisis has revealed that it can be used by Member States and the Council - accidentally,
due to a lack of governance capacity, or intentionally as a tool to delay unwelcome policies - to put
highly controversial dossiers (such as the asylumand migration package) on the back burner. Thus, in
order to increase the pressure on the Council to take decisions, especially in those cases where
legislative dossiers can be voted on by qualified majority, we would recommend, especially for times
of crisis, to consider the following proposals:

Parliament should automatically vote its first reading if Council has not approved its negotiating
mandate after three months, or if negotiations for a first reading agreement take more than six
months.

Moreover, we would encourage Parliament to consider setting up strategic in-house capacities to
identify, denounce, and communicate the co-legislator's and/or the executives’ failure:
Whenever Parliament’s co-legislator is moving towards non-cooperation or delay on parliamentary
input, Parliament should call out the Council forcefully for the failure to faithfully cooperate or to
execute its duties.

Ata similar scale, Parliament could also call out the Commission in cases where it is not acting as
a moderator or honest broker between the two co-legislators.

In view of the considerable scope of internal restrictions -now in the third year of the pandemic! - we
believe it is urgent that the Plenary discusses the measures, adjusts them if necessary and passes a
resolution approving them. In our view, it is not sufficient to have the CoP or the Bureau confirm the
President’s decisions. The European public should not get the impression that the basic rules of
parliamentary work and the fundamental rights of parliamentarians are constantly being
restricted by a few.

Any parliamentary act of institutional self-restraint must be supported and legitimised by a
broad majority so that Parliament can continue to appear as an independent, self-empowered
and resilient actor.

In addition, we suggest that Parliament could make an effort in increasing the transparency of
its own governing bodies’ documents. In view of their enormous importance, we believe it would
be advisable to add a “living document” to Parliament’s RoP so that MEPs and employees, but
also the interested public, get unhindered access to the decisions that shape Parliament’s work.
Access to information and documents of Parliament’s ruling bodies (CoP, Bureau, CCC) should be
ensured, especially in times of emergency

6.6. Improving inter-institutional cooperation under emergency rule

Emergency situationssuch as the COVID-19 crisis reveal asymmetries with regard to the handling and
sharing of information, especially classified information. Such informational asymmetries are
particularly striking in virtual environments:If the political decision-makers-in our case the MEPs - have
to deliberate and decide physically detached from their assisting environments (committee
secretariats, parliamentary group staff, personal assistants) that are normally within reach, they have
less capacity to obtain negotiating information than is the case with the Council or the Commission.
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We therefore suggest that Parliament urges the Commission and the Council to negotiate and
agree on a proper mechanism to ensure access to classified information under the conditions of
emergency.

In practice, Parliament’s Bureau could first review and upgrade its decision of 15 April 2013 on the
Rules governing the treatment of confidential information by Parliament. Most importantly, it should
entrust the General Secretariat to establish a virtual secure reading room for the consultation of
confidentialinformation.

Given that such virtualinfrastructure would certainly require an agreement with the Commission and
the Council, Parliament should consider to modify the Framework Agreement on relations between
Parliament and the Commission of 20 November 2010 (especially para. 24 and Annex Il on the
forwarding of confidential informationto Parliament) for the inclusion of virtual secure reading room.

Regarding the Council, Parliament could forward related proposals for reviewing the IIA of 20
November 2002 concerning access by the European Parliament to sensitive information of the
Council in the field of security and defence policy (especially para. 3.2.and 3.3.), as wellas the llIA
of 12 March 2014 on forwarding to and handling by the European Parliament of classified
information held by the Council on matters other than those in the area of the CFSP (especially
Article 6 on the registration, storage, consultation and discussion of classified information in
Parliament).

To develop a fabricfor democraticand efficient governance during emergency situations, it would be
urgently necessary for Parliament, the Commission and the Council to agree on jointly usable
infrastructures and rules for virtual, inter-institutional negotiations across all phases of the
policy cycle.

The llA on Better Law-making would be a good place to start, as it already contains basic rules
for inter-institutional cooperation in legislative planning, consultation, adoption,
implementation and evaluation. More specific rules for remote negotiations could be integrated into
the Joint Declaration on practical arrangements for the codecision procedure, especially with
regard to points 7 and 8 on practical arrangements for trilogues as well as to the chapter of
conciliations.

In addition, the institutions should consider to review the IIA on budgetary discipline, on
cooperation in budgetary matters and on sound financial management, as well as on new own
resources, especially its annexlon inter-institutional cooperation during the budgetary procedure, to
take into account the constraints of emergency situations.

6.7. Settingup the Special Committee on COVID-19

Viewed from the perspective of parliamentary opportunities under the conditions of the state of
emergency or political urgency, Parliament reacted efficiently to the Brexit crisis by setting up
specific, cross-political and cross-committee groups to coordinate oversight and co-mandating,
and to interact with the other EU institutions during all phases of the withdrawal and trade
agreement negotiations. With the help of both groups, the Brexit Steering Group (BSG), and the UK
Coordination Group (UKCG), Parliament was able to participate comprehensively, timely and actively
during all phases of the Brexit saga. The specific monitoring by the BSG and UKCG did not negatively
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affect the very functioning of Parliament’s Committees in any way: Brexit was discussed in numerous
parliamentary sessions (both statutory and special hearings), while the BSG and UKCG kept the
governing bodies, the committees, groups and individual MEPs constantly informed about the
situation. Both groups ultimately acted as key relay stations and early warning units of
Parliament in order to be able to intervene quickly and in time in the course of negotiations if
necessary.

Unlike many national parliaments, during the COVID-19 crisis, Parliament has limited its political
control to the normal procedures laid down in the Treaties, its RoP, the lIA-FA, and the [IA-BLM. In
addition, it has primarily used its right of self-referral to point out and denounce, through resolutions,
the mismanagement of the crisis by governments and the Commission. The COVID-19-related actions
of the Bureau, the CoP, and the CCCwere essentially limited to the Parliament'sinternal management
ofthecrisis. In light of the empirical evidence obtained on the inadequate, diffuse,uncoordinated, and
sometimes nationalist handling of the Covid-19 pandemic by member state governments as well as
the EU co-executive, we propose that Parliament’s Special Committee set up by its decision of 10
March 2022 not only investigates the impact of the pandemic on the different policy areas and
(inter- and intra-)institutional settings.

In our view, the Special Committee should also considerto systematically look into MEPs and
staff’s individual experience with thecrisis and with the measures set by the institutions'
governing bodies to mitigate the spread of the infection and adjust their work to the
pandemic. It should not be forgotten that MEPs and staff have been exposed to considerable
restrictions and strain for more than two years now and that they have so far only had
rudimentary opportunities to be heard as directly aggrieved individuals. The Special
Committee would therefore be welladvised to carry out a comprehensive survey in the course
of its deliberations, strictly respecting the personal rights of the respondents, which could
usefully complement the framework data collected so far by the CoE’s Venice Commission or
thelnter Pares data tracker.

Furthermore, the Special Committee would also be an opportunity to critically reflect, against
the background of Parliament's consistently positive experience with specific monitoring
groups such astheBSGand the UKCG, whether and under what conditions corresponding
oversight bodies should not also have been established during the COVID-19 crisis. The
special oversight committees set up by some national parliamentson the COVID 19 pandemic
(see table 15) could be examined in order to synthesise possible best practices for
Parliament.

Hopefully, the Special Committee will be designed in such a way that alleged mistakes and
mismanagement of the Union's actions could be comprehensively documented and analysed. In
contrast to the former BSE Committee of Inquiry, the COVID-19 Committee would therefore not only
haveto look at the flawed health policies, but would have to cover all the areas examined in this study
under Chapter 3. Fortunately, Parliament did not wait until some third institution declares the
pandemic over before starting the investigation. Since the mistakes made in the management of the
COVID-19 pandemic will certainly play a role in the next European election campaign, Parliament is
well advised to operate the Committee in such a way that theresults of its work are available by May
2024.

" See: European Parliament decision of 10 March 2022 on setting up a special committee on ‘COVID-19 pandemic: lessons
learned and recommendations for the future, its responsibilities, numerical strength and term of office (2022/2584(RS0Q)).
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6.8. Creatinga horizontal emergency provision

Finally, the study also provides indications for changes in treaty law, which would be virtually
mandatoryin the event of afuturerevisionof the treaties.

In light of our cross-country comparison as well as the examined cases of handling emergency and
urgency situations within Parliament, we would therefore recommend that Parliament strongly
advocates within the EU’s inter-institutional structure to implement horizontal emergency
legislation that is independent of policy areas. Such legislation should clearly define the trigger
conditions of the state of healthemergency, preferably onthe basis of the respective rules of the WHO.
Second, it should define which institutions should invoke, advocate,and finally propose the triggering
of certain emergency measuresand which institutions should authorize them.Furthermore, clear rules
should be established on the duration of emergency legislation, its extension, interruption and
withdrawal, as wellas on ex-ante and ex-post parliamentaryaccountability as well as judicial review of
any delegation of power to the EU’s co-executive.

The optimal way to achieve these objectives would be to amend the TEU to introduce a central,
overarching EU treaty provision analogous to Article 15 ECHR, which could define the trigger
conditions, the resulting mandatory and optional possibilities for action at the levels of the EU
and of the Member States, conditions and procedures for the phasing-out, and, most
importantly, the fundamental and civil rights limits of the emergency measures. Such an
amendment could address Article 11 TEU in the chapter on the democratic principles of the
Union.

In the meantime, however, it would be essential to negotiate the relevant fundamental rules on the
proclamation, invocation, duration, amendment and termination of a European emergency and
its operational implementing rules for the conduct of the institutions below the threshold of a
treaty amendment. This could be done by adopting a separate Decision of the European
Parliament and the Council on the basis of Article 11 together with — and addressing - the legal
bases examined in this study. Alternatively, an amendment of the trilateral I1A-BLM or - in case the
Councilrefuses such a self-limitation of its de facto executive powers- of the bilateral I1A-FA could be
considered in order to establish at least minimal provisions enabling the Parliament to act in a
supervising and legislative capacity.

6.9. AmendingArticle 168TFEU on the EU’s health policy

Given the EU’s overall failure in developing a coherent and sustainable policy to tackle the health
emergency, we also join those who advocate a fundamental revision of Article 168 of the TFEU so that
the EU can respond with bindinghealth policy measuresin the eventof a healthemergency with cross-
borderimplications. Given the catastrophic consequences of the COVID-19 pandemicand the human
suffering caused by it, there are two possible ways of revising the treaty. A first variant, presented by
the European Health Union, envisages the upgrading of health policy as a shared competence. In order
to implement a European Health Union, the introductory articles of the Treaty on the objectives and
competences of the EU would have to be amended. The proposal also provides for a complete

amendment of Article 168 TFEU so that the Parliament and the Council can adopt health policy
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measures under the OLP in the same way as they adopt harmonisation provisionsin the internal
market.

An alternative option to the treatyamendmentwould retain the categorisation of health policy as the
competence to carry out actions to support, coordinate or supplement the actions of the Member
States. However, the lessons of the COVID-19 pandemic would be incorporated by amending Artide
168(4) TFEU: Accordingly, the Union institutions would be given the competence, "by way of
derogation from Article 2(5) and Article 6(a) and in accordance with Article 4(2)(k)", to contribute to the
achievement of the objectives referred to in Article 168 TFEU through adopting: (d) measures to
address cross-border public health emergencies, where Parliament and the Council, on the
initiative of the Commission or at least two Member States, have declared a public health
emergency in accordance with the OLP.
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ANNEX |- PARLIAMENT’S POWERS AND CONSTRAINTS UNDER
ARTICLES 218 AND 207 TFEU

The Lisbon Treaty upgraded Parliament’s position in the area of the EU’s international agreements and
trade policy considerably (Devuyst 2013; Maurer 2015). According to Article 207(2) TFEU, Parliament
and Council now act as co-legislators on an equal footing when determining the framework for
implementing the common commercial policy (CCP). Consequently, EU measures geared to implement
trade agreement chapters such as safeguard clauses into EU law are subject to the OLP, which allows
Parliament to link its consent to the agreement with EU internal rules forimplementation.The Treaty
also establishes Parliament as a co-legislator in the field of economic, financial and technical
cooperation measures, includingassistance, in particularfinancial assistance, with third countries other
than developing countries (Article 212 (1)TFEU). Moreover, the Treaty establishes a legally binding
obligation for the Commission to keep Parliament regularly informed on on-going negotiations, with
the same degree of information that it provides to the special committee appointed by the Coundi
(Trade Policy Committee - TPC). These provisions substantially reinforce Parliament’s profile as the EU's
only directly elected institution that legitimises those parts of the EU’s external policy, which are
defined as an exclusive competence of the Union.

Box 5: The development of Parliament’s rights in CCP

Prior to the Lisbon Treaty, the EC Treaty did not require the consultation of Parliament on the EU's
Common Commercial Policy (CCP) measures and on the conclusion of the EU’s bi-, pluri- or
multilateral trade agreements (Rengeling 1981). Moreover, trade agreements did not require the
consent of Parliament unless they fell into one of the conditions set out in ex-Article 300 ECT. The
only instances when Parliament was involved in the conclusion of such agreements was when the
proposal at stake wasbasedon more than one legal basis or, in exceptional circumstances, when the
Council consulted Parliamenton a facultative basis. Overall, the views of Parliamentwere not sought
after untilthe Commission had reached a deal with the respective third countryand the Council had
endorsed it. The options of Parliament to shape the very substance of an agreement were almost
non-existent. Therefore, Parliament used its instruments of own initiative reports (INI reports) and
questions to shape the EU’sagenda for trade agreements.To informally developParliament's rights
of scrutiny in CCP, Counciland Parliament first agreed on the so-called Luns-Westerterp procedures
for association agreements ("Luns") in 1964 and international trade agreements ("Westerterp") in
1973. Both bilateral lIAs were introduced as a substitute for granting Parliament more extensive
rights of assent. The two bipartite lIAs provided fora threefold involvement of Parliament during the
negotiation phase of international agreement via (1) plenary debates before the start of
negotiations, (2) permanent contacts between the EC/EU Chief negotiators and Parliament during
the negotiations and (3) forwarding confidential information to Parliament about the outcome of
negotiations, i.e. after the signature of an agreement, but before its final conclusion. Parliament
translated these provisions in its RoP by providing for a right to call for suspending the opening of
negotiations (ex-Rule 83(2)), to be ‘regularly and thoroughly’ informed (ex-Rule 83(4)) and to ‘adopt
recommendations and require that these be taken into account before the conclusion of the
internationalagreement under consideration’ (ex-Rule 83(5)). In addition, ex-Rule 83(6) postulated a
parliamentary right of consultation or consent at the end of the negotiation phase, before the
signature of the agreement. Yet, both llAs did not guarantee Parliament a right to be continuously
informed of the EC's external trade relations. In fact, the implementation of the agreements
remained at the Council's discretion,and Parliament had no power to sanction the non-compliance
of Council in this regard. For this reason, the Parliament's former Committee on External Economic
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Relations proposed a reform of the procedure that sought to enhance the Commission's
responsibility vis-a-vis Parliament throughout the various steps of the procedure.'> Building on the
1990 Code of Conduct and the fact that the Commission was ready to agree on a set of bilateral,
political commitments in implementing its responsibility towards Parliament,''® the 1995 Code of
Conduct' covered for the first time the negotiation of international agreements, thereby
perpetuating and enhancing the interinstitutional compromise enshrined in the original Luns and
Westerterp 1lAs. Under point 3.10., the Commission agreed that, "in relation to international
agreements, including trade agreements, [it] shallinform the competent parliamentary committee,
in confidence where necessary, of the draftrecommendationsrelating to the negotiating directives."
Moreover, the Commission consented to "keep Parliament, through the Parliament committee,
regularly and fully informed of the progress of negotiations." Finally, the Commission committed
itself to "facilitate the inclusion of MEPs as observers in Community delegations negotiating
multilateral agreements, on the understanding that the Members may not take part directly in the
negotiating sessionsthemselves, wherever the Commission alone representsthe Community."

Although the Nice Treaty (2001/2003) did not substantially change the legal provisions of
Parliament's roles and functions regarding international agreements and the CCP, the 2000
Framework Agreement (FA-IIA) on relations between Parliamentand the Commission'® developed
the inter-institutional relationship some steps further. The scope, timing and frequency of
information to be forwarded to Parliamentin relation to international agreements was substantially
widened ("quickly and fully inform [...] at all stages of the preparation, negotiationand conclusion of
international agreements"). The Commission agreed that it should forward information at a stage
that would enable it "to be able to take due account of the EP's views in so far as possible", and that
would allow Parliament "to express its points of view if appropriate.” As regards the scope, the 2000
FA-IIA explicitly covered information about "decisions concerning the provisional applicationor the
suspension of agreements; and the establishment of a common position in a body set up by an
agreement based on Article 310 of the EC Treaty." Finally, the provision regarding the inclusion of
MEPs as observers in Community delegations negotiating multilateral agreements was widened to
cover the regular information of MEPs "on the progress of negotiations during the meetings [..] in
order for the Commission to be able to take account of the EP's views."

The 2005 FA-IIA continued the earlier reassurances on the timely and comprehensive flow of
information, includingthe "draft negotiating directives, the adopted negotiating directives (and) the
subsequent con-duct of negotiations”, to allow Parliament "to express its point of view if
appropriate" which again shall be taken into account by the Commission "as far as possible". The
2005 FA-IIA generated a Council reaction expressing its concern "at the fact that several provisions
of the new framework agreement seek to bring about, even more markedly than the framework
agreement of 2000, a shift in the institutional balance resulting from the Treaties in force". Coundl
"recalled" the two other institutions "that the procedures enabling the EP to be involved in
international negotiationsare governed by Article 300 of the EC Treaty."'"

"® See:European Parliament:J.van Aaersen MEP: Working Document on the Luns-Westerterp Procedure,Brussels, 8 February
1980, Doc. No. PE62937

¢ See : Code de Conduite - Parlement/Commission- amélioration desrelationsinterinstitutionelles, JOCE, 1990 No.C 68, 70.
"7 0JEC 1995 C 089, 69.

"8 European Parliament. Rules of Procedure, 15th edition (February 2003), OJEC 2003, L 61, Annex XIll — Framework
agreement on relations between the EP and the Commission.

"9 Council statement concerning the framework agreement on relations between the EP and the Commission, (OJEC 2005 C
161/1).
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Combining the traditional “agenda-setting” instrument of INI reports with the newly gained power of
consent, the INTA Committee sought for a way to translate the Lisbon treaty provisions on ex-ante
information and consultation into an instrument for informally “co-mandating” the EU’s negotiator.
The INTA Committee initiated its requestsfor the post-Lisbontreaty organisation of inter-institutional
relations in the area of CCP through an opinion report on Parliament's new role and responsibilities
implementing the Treaty of Lisbon.'® Objecting that the Lisbon treaty did not provide Parliamentwith
therightto approve the mandate of the Commission to negotiatea trade agreement,INTA also asked
fora procedure that would entitle Parliamentto establish preconditionsin order to giveits consent. it
therefore stressed theneed to reinforce the 2005 FA-IIA, and in particular Article 19.INTA also called on
the European Council, the Counciland the Commission to consider the negotiation of a new, tripartite
IIA to agree on a substantive definition of its involvement in every stage leading to the conclusion of
aninternational agreement. Overall, the Committee pursued a strategy towiden thescope and content
ofinformation aswell as to make its digestion more effective. Parliament therefore underlined the need
to agree with the Commission on the set-up of an inter-institutional database for the inclusion and
storage of all information that the Commissiontransmits to the TPCand all Commission working and
advisory groups thatare active in the field of the CCP. In addition, INTA asked the administrations of
both Parliament and the Commission toconsider methods for establishinga reciprocal mechanism for
joint forward planning in relation to the CCP, covering, i.e., positions by the EU member states
regarding trade agreements, proceedingsin related, international organisations,monthly meetings of
the Committee Coordinators and the Commission's Director General for Trade to update information
and policy options, in-camera-briefings by the Commissionon ongoing negotiations, regular meetings
of the Committee's Chair with the TPC, joint meetings of the Committee's and the Commission's
delegation before and during WTO and similar, international meetings.

Based on these demands, Parliament successfully negotiated the revision of the 2005 FA-IIA with the
Commission in 2010. Article 23 of the 2010 FA-IIA now clarifies Article 218(10) TFEU and states that
"Parliament shallbe immediately and fully informed at all stages of the negotiation and conclusion of
international agreements, including the definition of negotiating directives". Article 24 of the FA-IIA
stipulates that such information “shall be provided to Parliament in sufficient time for it to be able to
express its point of view if appropriate, and for the Commission to be able to take Parliament’s views
as far as possible into account” and point 2 of Annex I to the FA-IIA further clarifies that “when the
Commission proposes draft negotiating directives with a view to their adaptation by the Council, it
shall at the same time present them to the Parliament". Building on these commitments by the
Commission, INTA, AFET, and DEVE decided to use INI reports on upcoming negotiations for bi- and
pluri-lateral agreements not only to articulate its position, concerns and ideas, but also to formulate
Parliament’s boundaries for the content of the proposed agreement. The use of INI reports and
resolutions for defining Parliament’s minimum conditionsto international agreementsthusbecame a
successfulinstrument for providing input to the Commission’s draft negotiation directives at an early
stage.

120 QOpinion of the Committee on International Trade (*), 27 May 2008 for the Committee on Constitutional Affairs on
Parliament's new role and responsibilities in implementing the Treaty of Lisbon, (2008/2063(INI)),
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&mode=XML&reference=A6-2009-0145&language=EN.
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Box 6: Negotiations and outcome of the negotiations on the 2010 FA-IIA

The Lisbon Treaty's provision of Article 207(3) is of crucialimportance for Parliament. Even though,
during negotiations towards international agreements, Parliament is not involved in terms of
"consultation" ', Article 207(3) must be read in conjunction with the general provision on the
negotiation and conclusion of international agreements '?, that s to say Article 218 TFEU. This
Article does not contain such a specific rule, but a more general provision, according to which
Parliament "shall be immediately and fully informed at all stages of the procedure" (paragraph 10).
The Lisbon Treaty thus establishes a legally binding obligation for the Commission to keep
Parliament regularly informed on on-going negotiations, with the same degree of information
that it provides to the Council’s TPC. This Committee is a body of national experts dealing with the
ex-ante scrutiny and consultation of Commission’s proposals and activities with regard to the
negotiation of international trade agreements. The TPC sits - in a strange way and similar to the
Standing Committee on Agriculture - "between" COREPER and the Council. It precooks any
decisions that are formally taken by the Council in relation to agreeing on trade agreements,
negotiation mandates etc. The TPCis key tounderstand how Member State governments secured
foralmost 50years that theCommission cannot act alone, without any control by governments of
the EU."* As all international trade agreements now always require Parliament’'s consent, the role
of the TPC as well as the interest of Parliament in gathering information aboutthe TPC changed.
Whereas Parliament, until the entry into force of the Lisbon Treaty, focussed on what the 133
Committee has been dealing, it now moved on to a more ex-ante focus on what the TPC will deal
with. For Parliament, such ex-ante information is essential in order to influence the negotiations
and to ensure that it makes its position known before the actual conclusion of the negotiations.
For the Commission, havingan earlyfeedbackfrom Parliament is a way of ensuring that atthe end
of the negotiation procedure the agreement will be agreeable to Parliament. Building on this
analysis, Parliament's negotiation team for the 2010 FA-IIA argued that the risk of Parliament
withholding its consent could be minimised if Parliament can closely monitor the negotiations
and the Commissionhasan opportunity to take Parliament's views into consideration throughout
the negotiations, before the signing of the agreement.Duringthe negotiations onthe FA-IIA 2010,
Parliament therefore wanted to ensure that it was fully informed about the intention to start
negotiations as well as about the Commission's draft negotiating directives. In particular,
Parliament requested to be informed on how the Commission intends to take its views into
consideration and to be given reasons why some of its requests could not be considered during
the negotiations. To fortify its requests for informationand consultation, Parliamentdeveloped a
critical analysis of the derived legal bases in the then ongoing procedures on the anti-dumping
regulation (ADR, Council Regulation (EC) No 384/96'*, and the anti-subsidy regulation (ASR,
Council Regulation (EC) No 597/2009'%).

21 Itisonly the Council’s special committee that isformally consulted. Article 207 TFEU provides that The Commission shall

122

123

124

125

conduct these negotiations in consultations with the special committee appointed by the Council to assist the
Commission in thistask...".

Which also applies to the negotiation of trade agreements as stated in Article 207 (3), first subparagraph, TFEU and to
agreements on economic, financial and technical cooperation.

When the Treaty of Rome entered into force in January 1958, the Committee was set up to implement the transitional
provisions of the then Article 111 TEEC. Since then, it comprises senior officials from the Member States in the field of
commercial policy, usually at Director-General level. Its composition remained unchanged when, in February 1959, Artide
113 TEEC on the principles governing the common commercial policy became applicable. With the launch of the Tokyo
Round of trade negotiations in 1973, it became necessary to convene meetings of the Committee more frequently and
sometimes at short intervals. This led to the inception of a Committee of deputies.

Council Regulation (EC) No 384/96 of 22 December 1995 on protection against dumped imports from countries not
members of the European Community, OJECL 56,6.3.1996, 1.

Council Regulation (EC) No 597/2009 of 11 June 2009 on protection against subsidised imports from countries not
members of the European Community (Codified version), OJEC L 188,18.7.2009,93-126.
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Given the Council's loud resistance against Parliament's demands, the provisions regarding
international agreements became the most difficult negotiation item for the 2010 FA-IIA. In fact,
the Council's Legal Service published several legal opinions, stating thatthe FA-IIA risks modifying
the balance between the Institutions at the Council's expense.'* More specifically, the Council's
Legal Service criticised Points 9 and 19 to 25, as well as Annex 3, of the FA-IIA: According to the
Council, these provisions "aim to accord the EP prerogatives which are not provided for in Article 218
TFEU. More especially, this involves the obligations imposed on the Commission by Annex 3 to take due
account of the Parliament's comments in the entire process of negotiation and to provide it with a
whole series of documents (in particular the draft negotiating directives, draft amendments to
negotiating directives, draft negotiating texts or any relevant documents received from third parties,
subject to the originator's consent) relating to international negotiations. Such obligations, combined
with the obligation on the Commission to take account of the EP's views and inform it of the way it has
incorporated them in the texts negotiated, are not provided for by the Treaty."

However, the Commission finally agreed to the essential aim of Parliament, namely to be fully
informed "at all stages of the negotiation and conclusion of international agreements, including
the definition of negotiating directives" in order to serve the purpose of facilitating Parliament’s
consent, to give more predictability to the procedure andto avoid non-conclusion of international
agreements when the negotiation has already been completed. Parliament convinced the
Commission that the Council's critique would isolate parts of Article 218 from the Treaty's overall
construction. Of course, one may share the Council's view that Article 218(7) TFEU gives the
possibility to the Council alone, when concluding an agreement, to give authorisation to the
Commission. But the Council's further interpretation of Article 218(7) TFEU appears to miss three
important points:Firstly, the provision states explicitly that it is a derogation, namely to paragraph
218(6) TFEU, and, according to constant case-law of the ECJ, derogations need to be interpreted
strictly. Secondly, the authorisation from the Council is only possible if the agreement itself
provides that a modification to it might be adopted by simplified procedure or by a body
established by the agreement. Therefore, since Parliament is called to give its consent to the
agreementitself, it is alwaysup to it'smajority whetheror not to accept this possibility, taking into
account the scope and nature of the agreement in question as well as the Council's strict
interpretation of the provision. Thirdly, in any case, the Council and the Commission remain under
the general obligation to inform Parliament. It is reasonable to expect that both will take into
consideration the possible reaction of the latter. To avoid problems at the later stages of a
negotiation, this informationshould be given before the decision is taken by the Commission, in
order to fully safeguard the effet utile of Article 218(10) TFEU. Furthermore, the Council's
interpretation of Article 218 TFEU, forwarded to the Chairman of INTA in a letter on 5 May 2010,
raised serious concerns inside Parliament about the Council's readiness to fully implement the
Lisbon Treaty. According to the Council, the Treaties "do not confer powers of action on the
Parliament with respect to the preparation, negotiation and monitoring of trade agreements." Of
course, Parliament does not have, nor does it want to have, the power to participate in the
negotiation of trade agreements. However, this does notmeanthat Parliamentis powerless in this
regard:Firstly, Article 207(3) TFEU obliges the Commission to "report regularly to the (...) EP on the
progress of the negotiations". Parliament may react at every stage by the political means at its
disposal: hearings, written and oral questions, resolutions, etc. It is only natural to expect that the
positions of Parliament will be taken into consideration at the negotiation stage in order to pave
the way for the final parliamentary consent of the agreement. For this reason, it is simply not
correct to say that Parliament hasno power of action with regardto monitoring the negotiations.
In fact, it is this provision together with Article 218(10) TFEU which foresees the fulland immediate

16 Opinion of the Council's Legal Service of 4 March 2010,7149/10 JUR 122 INST 65, and Council's Legal Service opinion of
30 August 2010,12964/10 JUR 348 INST 302 + REV 1(en).
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information of Parliament which aims specifically to fulfil that purpose. These provisions would be
empty of substance if one were to hold that Parliamentis only to be informed, butthatit does not
or should not monitorthe negotiations.

Article 218(10) TFEU on the negotiation and conclusion of international agreements provides that
Parliament "shall be immediately and fully informed at all stages of the procedure". Building on
Parliament’s positioning regarding the interpretation of this provision, "all stages of the procedure"
means that fullinformationis required at:

a) theinitial stage ofthe procedure:

e recommendationssubmitted by the Commission, or, for agreements that relate exclusively or
principally to the Common Foreign and Security Policy, by the High Representative, to the
Council;

e Council decision authorising the opening of negotiations and nominating the Union
negotiator, togetherwith the directives which the Council may address to the negotiator and
any revisions thereof;

e designation of a special committee in consultation with which the negotiations must be
conducted, where applicable.

b) the negotiation stage: all steps of the negotiations up to the initialling of the text of an
agreement by the negotiators;

e thefinal stage:

e signature,

e possible provisionalapplication,
e conclusion;

c) otherstagesintheprocedure:

e suspension oftheagreement,

¢ modifications to the agreementwhen the agreement providesfor a simplified procedure,and
e thepositionsto beadopted by the Unionin bodies established by the agreements.

To our understanding, the Counciland the Commissionare responsible for providing suchinformation
to Parliament in their respective roles. And nothing prevents Parliament from asking for information
when they fail to deliver. According to Article 207(3) TFEU, the Commission is obliged to provide all the
information about the negotiations and proposals it makes to the Council concerning
recommendations for negotiation, proposals for signature and provisional application, etc. in relation
to trade agreements. For other international agreements, the Council is responsible for providing all
information at the stages of the procedure for which it is authorised by the Treaties, in particular the
decision authorising the opening of negotiations, the decision nominating the negotiator and the
negotiating directivesaddressedto the negotiator.

Moreover, Article 218(10) TFEU calls for the "immediate and full' information of Parliament and does
not provide for any exception. "Full" information includes all information throughout the procedures
covered by Article 218 TFEU, including mandates and negotiating texts, where theyare available. Such
information is pertinent, especially since with thecoming intoforce of the Treaty of Lisbon the consent
of the EP is required for the conclusion of all international agreements in fields to which either the
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ordinary legislative procedure applies, or the special legislative procedure where consent of the EP is

required.

Table 14: Council acts reacting to the COVID-19 pandemic excluding Parliament’s involvement

Instrument

Legal Basis

Date

COUNCIL DECISION on a temporary derogation from the
Council’s Rules of Procedure, in view of the travel difficulties
caused by the COVID-19 pandemicin the Union

Article 240(3)
TFEU

20.03.2020

COUNCIL REGULATION activating the emergency support under
Regulation (EU) 2016/369, and amending its provisions taking
into account the COVID-19 outbreak

Article 122(1)
TFEU

08.04.2020

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

20.04.2020

COUNCIL REGULATION on the establishment of a European
instrument for temporary support to mitigate unemployment
risks in an emergency (SURE) following the COVID-19 outbreak

Article 122
TFEU

18.05.2020

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

20.05.2020

COUNCIL DECISION amending Council Decision (EU) 2016/915 as
regards the reference period intended to be used for measuring
the growth of CO2 emissions, to take account of the

consequences of the COVID-19 pandemic in the context of
CORSIA

Articles 192(1),
218(9) TFEU

05.06.2020

CouncilRecommendation (EU) 2020/912 of 30 June 2020 on the
temporaryrestrictionon non-essential travelinto the EU and the
possible lifting of such restriction

Articles 77 (2)
(b) and (e), 292
TFEU

30.06.2020

COUNCIL DECISION on position to be taken on behalf of the
European Union within the International Civil Aviation
Organization as regards the notification of differences with
respect to Annexes 1 and 6 to the Convention on International
Civil Aviation due to the temporary measures related to the
COVID-19 pandemic

Articles 100(2),
218(9) TFEU

02.07.2020

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

02.07.2020

COUNCIL IMPLEMENTING REGULATION amending
Implementing Regulation (EU) 2019/2026 as regards the dates of
applicationinresponsetothe COVID-19 pandemic

Council
Directive
2006/112/EC of
28 November
2006 onthe
common
system of value
added tax

09.07.2020

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision

Article 240(3)
TFEU

02.09.2020
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(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Romania to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Czech Republic to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Hellenic Republic to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Italian Republic to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Portuguese Republic to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Slovak Republic to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Kingdom of Belgium to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Kingdom of Spain to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Cyprus to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Croatia to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020
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COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Lithuania to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Latvia to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Malta to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Poland to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Bulgaria to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

17.09.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Latvia to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

18.09.2020

CouncilRecommendation (EU) 2020/1475 of 13 October 2020 on
a coordinated approach to the restriction of free movement in
response to the COVID-19 pandemic

Articles 21(2),
168(6), 292
TFEU

13.10.2020

COUNCIL DECISION on the position to be taken on behalf of the
European Union within the Council of the International Civil
Aviation Organization asregardsthe adoption of Amendment 46
to Annex 6, Part I, and Amendment 39 to Annex 6, Part Il, to the
Convention on International Civil Aviation, related to deferral of
the future equipage requirement for 25-hour cockpit voice
recorder to avoid unintended consequences due to the COVID-
19 pandemic

Articles 100(2),
218(9) TFEU

20.10.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Hungary to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.10.2020

CouncilRecommendation (EU) 2020/1632 of 30 October 2020 on
a coordinated approach to the restriction of free movement in
response to the COVID-19 pandemicin the Schengen area

Articles 77(2)(c)
and (e), 292
TFEU

30.10.2020

COUNCIL DECISION further extending the temporary derogation
from the Council's Rules of Procedure introduced by Decision

Article 240(3)
TFEU

04.11.2020
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(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

COUNCIL REGULATION establishing a EuropeanUnion Recovery
Instrument to support the recovery in the aftermath of the
COVID-19 crisis

Article 122
TFEU

17.11.2020

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Ireland to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

01.12.2020

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

08.01.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Kingdom of Belgium to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

15.01.2021

Council Recommendation on a common framework for the use
and validation of rapid antigen tests and the mutual recognition
of COVID-19 test results in the EU 2021/C 24/01

Article 168(6)
TFEU

22.01.2021

Council Recommendation (EU) 2021/119 of 1 February 2021
amending Recommendation (EU) 2020/1475 on a coordinated
approach totherestriction of free movementin response to the
COVID-19 pandemic

Articles 21(2),
168(6), 292
TFEU

01.02.2021

Council Recommendation (EU) 2021/132 of 2 February 2021
amending Recommendation (EU) 2020/912 on the temporary
restriction on non-essential travel into the EU and the possible
lifting of such restriction

Articles 77(2)(b)
and (e), 292
TFEU

02.02.2021

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

10.03.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Estonia to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

16.03.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Hellenic Republic to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.04.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Latvia to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.04.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Malta to mitigate

Council
Regulation (EU)
2020/672 of 19

20.04.2021
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unemploymentrisks in the emergency following the COVID-19
outbreak

May 2020
(SURE)

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Lithuania to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.04.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Kingdom of Belgium to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.04.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1346 granting temporary support under
Regulation (EU) 2020/672 to the Republic of Cyprus to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.04.2021

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

12.05.2021

CouncilRecommendation (EU) 2021/816 20 May 2021 amending
Recommendation (EU) 2020/912 on the temporary restriction on
non-essential travel into the EU and the possible lifting of such
restriction

Articles 77(2)(b)
and (e), 292
TFEU

20.05.2021

Council Recommendation (EU) 2021/961 of 14June 2021
amending Recommendation (EU) 2020/1475 on a coordinated
approach totherestriction of free movementin response to the
COVID-19 pandemic

Articles 21(2),
168(6), 292
TFEU

14.06.2021

Council Recommendation (EU) 2021/1004 of 14 June 2021
establishing a European Child Guarantee

Articles 292,
153(2), 153(1)())
TFEU

14.06.2021

COUNCIL DECISION on a temporary derogation from Decision
2013/471/EU on the granting of daily allowances to and the
reimbursement of travelling expenses of members of the
European Economic and Social
Committee and their alternates in view of the travel difficulties
caused by the COVID-19 pandemicin the Union

Article 301
TFEU

22.06.2021

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

07.07.2021

COUNCIL DECISION amending Decision (CFSP) 2018/2010
extending its implementation period due to the impact of the
COVID-19 pandemic

Coundil
Decision (CFSP)
2018/2010

14.09.2021

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision
(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Article 240(3)
TFEU

22.09.2021

COUNCIL DECISION further extending the temporary derogation
from the Council’s Rules of Procedure introduced by Decision

Article 240(3)
TFEU

24.11.2021
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(EU) 2020/430, in view of the travel difficulties caused by the
COVID-19 pandemicin the Union

Council Recommendation of 29 November 2021 on blended
learning approaches for high-quality and inclusive primary and
secondary education 2021/C504/03

Articles 165,
166 TFEU

29.11.2021

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1561 granting temporary support under
Regulation (EU) 2020/672 to Hungary to mitigate unemployment
risks in the emergency following the COVID-19 outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.01.2022

COUNCIL IMPLEMENTING DECISION amending Implementing
Decision (EU) 2020/1354 granting temporary support under
Regulation (EU) 2020/672 to the Portuguese Republic to mitigate
unemploymentrisks in the emergency following the COVID-19
outbreak

Council
Regulation (EU)
2020/672 of 19
May 2020
(SURE)

20.01.2022

CouncilRecommendation (EU) 2022/107 of 25 January 2022 on a
coordinated approach to facilitate safe free movement during
the COVID-19 pandemic and replacing Recommendation (EU)
2020/1475

Articles 21(2),
168(6), 292
TFEU

25.01.2022

Council Recommendation (EU) 2022/108 of 25 January 2022
amending Recommendation (EU) 2020/1632 as regards a
coordinated approach to facilitate safe travel during the COVID-
19 pandemicin the Schengen area

Articles 77(2)(c)
and (e), 292
TFEU

25.01.2022

Author’s own compilation based on EURLEX.
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ANNEX Il - THE EU’S LEGISLATIVE RESPONSE TO THE HEALTH

EMERGENCY

File

Initiated

Adopted

EP
Amendments

EP
Urgency
Procedure

Voting
record
Yes—No-
Abstain

Financialassistance to Member States
and countries negotiating their
accession to the Union seriously
affected by a major public health
emergency ***12020/0044(COD)

13.03.2020

30.03.2020

Trilogue

Yes

671-3-14

Allocation of slots at Community
airports ***12020/0042(COD)

13.03.2020

30.03.2020

Trilogue

Yes

686-0-2

Specific measures to mobilise
investments in the health care
systems of the Member States and in
other sectors of their economies in
response to the COVID-19 outbreak
(Coronavirus Response Investment
Initiative) ***12020/0043(COD)

13.03.2020

31.03.2020

Trilogue

Yes

683-1-4

Council Regulation 2020/521
activating the emergency support
under Regulation 2016/369, and
amending its provisions taking into
account the COVID-19 outbreak

02.04.2020

15.04.2020

No involvement of Parliament

Multiannual financial framework for
the years 2014-2020 *ax
2020/0109(APP)

02.04.2020

17.04.2020

Yes

Yes

n.a.

Multiannual financial framework for
the years 2014-2020 *x
2020/0055(APP)

02.04.2020

17.04.2020

No

Yes

n.a.

Resolution on EU coordinated action
to combat the COVID 19 pandemic
and its consequences 2020/2616(RSP)

16.04.2020

17.04.2020

Yes

No

n.a.

Mobilisation of the Contingency
Margin in 2020: providing emergency
assistance to Member States and
further reinforcing the Union Civil
Protection Mechanism/rescEU in
response to the COVID-19 outbreak
2020/2057(BUD)

02.04.2020

21.04.2020

Yes

Yes

n.a.

Mobilisation of the
Instrument:  migration, refugee
inflows and  security threats;
immediate measures in the context of
the COVID-19 outbreak;
reinforcement of the European Public
Prosecutor’s Office 2020/2056(BUD)

Flexibility

02.04.2020

21.04.2020

Yes

Yes

n.a.
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Amending budget 2/2020: providing
emergency support to Member States
and further reinforcement of the
Union Civil Protection
Mechanism/rescEU to respond to the
COVID-19 outbreak 2020/2055(BUD)

02.04.2020

21.04.2020

No

Yes

n.a.

Mobilisation of the  Flexibility
Instrument:  migration, refugee
inflows and  security threats;
immediate measures in the context of
the COoVID-19 outbreak;
reinforcement of the European Public
Prosecutor’s Office 2020/2053(BUD)

27.03.2020

21.04.2020

Yes

Yes

n.a.

Amending budget 1/2020: assistance
to Greece in response to increased
migration  pressure;  immediate
measures in the contextof the COVID-
19 outbreak; support to post-
earthquake reconstruction in Albania;
other adjustments 2020/2052(BUD)

27.03.2020

21.04.2020

No

Yes

n.a.

Medical devices ***12020/0060(COD)

03.04.2020

23.04.2020

No

Yes

n.a.

Specific measures to mitigate the
impact of the COVID-19 outbreak in
thefishery and aquaculture sector ***
2020/0059(COD)

02.04.2020

23.04.2020

No

Yes

n.a.

Introduction of specific measures for
addressing the COVID-19 crisis ***|
2020/0058(COD)

02.04.2020

23.04.2020

No

Yes

n.a.

Specific  measures to provide
exceptional flexibility for the use of
the European Structural and
Investments Funds in response to the
COVID-19 outbreak *xX]
2020/0054(COD)

02.04.2020

23.04.2020

No

Yes

n.a.

Resolution on the new multiannual
financial framework, own resources
and therecovery plan 2020/2631(RSP)

13.05.2020

15.05.2020

No

No

505 - 119 -
69

Council Regulation 2020/672 on the
establishment of a  European
instrument for temporary support to
mitigate unemployment risks in an
emergency (SURE) following the
COVID-19 outbreak

02.04.2020

20.05.2020

No involvement of Parliament

Interoperability of the rail system
within the EU and Railway safety (4th
Railway Package): extension of the
transposition period xR
2020/0071(COD)

29.04.2020

25.05.2020

Trilogue

Yes

646 -6 - 38

Specific and temporary measures in
view of COVID-19 outbreak and
concerning the validity of certain
certificates, licences and

29.04.2020

25.05.2020

Trilogue

Yes

669-11-8
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authorisationsand the postponement
of certain periodic checks and training
in certain areas of transportlegislation
*¥%2020/0068(COD)

Provision of port services and finandal
transparency of ports: enabling
managing bodies or competent
authorities to provide flexibility in
respect of the levying of port
infrastructure charges in the context
of the COVID-19 outbreak **¥|
2020/0067(COD)

29.04.2020

25.05.2020

Trilogue

Yes

531 - 141 -
16

Temporary measures concerning the
general meetings of European
companies (SE) and of European
Cooperative Societies (SCE) ***
2020/0073(APP)

11.05.2020

25.05.2020

No

Yes

657-30-6

Commonrules for the operation of air
services in the Community in view of
the COVID-19 pandemic  **¥|
2020/0069(COD)

29.04.2020

26.05.2020

Trilogue

Yes

541-29-17

Macro-Financial Assistance  to
enlargement and neighbourhood
partners in the context of the COVID-
19 pandemic crisis *xX|
2020/0065(COD)

22.04.2020

26.05.2020

Trilogue

Yes

547 -93-47

Council decision as regards the
reference period intended to be used
for measuring growth of CO2
emissions, to take account of the
consequences of the COVID-19
pandemicin the context of CORSIA

19.05.2020

09.06.2020

No involvement of Parliament

Resolution on European protection of
cross-border and seasonal workers in
the context of the COVID-19 crisis
2020/2664(RSP)

18.06.2020

19.06.2020

Yes

No

593-34-38

Resolution on transport and tourism
in 2020 and beyond 2020/2649(RSP)

17.06.2020

19.06.2020

No

No

587-32-46

Resolution on the situation in the
Schengen area following the COVID19
outbreak 2020/2640(RSP)

18.06.2020

19.06.2020

Yes

No

520-86-59

European Agricultural Fund for Rural
Development  (EAFRD):  specific
measures to provide exceptional
temporary support under EAFRD in
response to the COVID-19 outbreak
*¥¥]2020/0075(COD)

30.04.2020

24.06.2020

No

Yes

n.a.

Capital Requirements
adjustments in
COVID-19

2020/0066(COD)

Regulation:
response to the
pandemic *xX]

28.04.2020

24.06.2020

Yes

No

522-156-9
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Taxation -administrative cooperation:
deferral of certain deadlines for the
filing and exchanging of information
in the field of taxation due to the
COVID-19 pandemic *
2020/0081(CNS)

08.05.2020

24.06.2020

No

Yes

n.a.

Resolution on the EU’s public health
strategy post-COVID-19
2020/2691(RSP)

08.07.2020

10.07.2020

Yes

No

526 - 105 -
50

Resolution on the rights of persons
with intellectual disabilities and their
families in the COVID-19 crisis
2020/2680(RSP)

08.07.2020

10.07.2020

No

No

682-3-10

Conduct of clinical trials with and
supply of medicinal products for
human use containing or consisting of
genetically modified organisms
intended to treat or prevent
coronavirus disease xR
2020/0128(COD)

17.06.2020

15.07.2020

No

Yes

507-67-9

Emission limits and type-approval for
internal combustion engines for non-
road mobile machinery: transitional
provisions in order to address the
impact of COVID-19 crisis ***|
2020/0113(COD)

02.06.2020

15.07.2020

Yes

Yes

653-17-11

European citizens initiative:
temporary measures concerning the
time limits for the collection,
verification and examination stagesin
view of the COVID-19 outbreak **¥|
2020/0099(COD)

20.05.2020

15.07.2020

Trilogue

Yes

684-7-3

Value added tax (VAT) -administrative
cooperation and combating fraud:
postponement of the date of
application due to the outbreak of the
COVID-19 crisis * 2020/0084(CNS)

08.05.2020

20.07.2020

Yes

Yes

494 - 165 -
35

VAT e-commerce package: distance
sales of goods and services:
postponement of the date of
application due to the outbreak of the
COVID-19 crisis * 2020/0082(CNS)

08.05.2020

20.07.2020

Yes

Yes

485 - 162 -
43

Amending budget 6/2020: increase of
payment appropriations for the
Emergency Support Instrument to
finance the 2020/1997(BUD)

28.08.2020

17.09.2020

No

Yes

n.a.

Resolution on COVID-19: EU
coordination of health assessments
and risk classification, and the
consequences for Schengen and the
single market 2020/2780(RSP)

15.09.2020

17.09.2020

No

No

595-50-41
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Resolution on the cultural recovery of
Europe 2020/2708(RSP)

10.07.2020

17.09.2020

No

No

598-42-46

Measures for a sustainable rail market
in view of the COVID-19 pandemic ***|
2020/0127(COD)

19.06.2020

07.10.2020

Yes

Yes

678-3-5

Asylum, Migration and Integration
Fund and Instrument for financial
support for police cooperation,
preventing and combating crime, and
crisis management: decommitment
procedure ***12020/0140(COD)

13.07.2020

21.10.2020

No

No

634-39-16

Resolution on the future of European
education in the context of COVID-19
2020/2760(RSP)

19.10.2020

22.10.2020

Yes

No

593-58-36

Specific measures on L-category end-
of-series vehicles in response to the
COVID-19 outbreak xR
2020/0251(COD)

07.09.2020

11.11.2020

No

No

677-4-6

Organic  production: date of
application and certain other dates
*¥%*12020/0231(COD)

04.09.2020

11.11.2020

No

Yes

683-3-8

Resolution ontheimpact of COVID-19
measures on democracy, the rule of
law and fundamental rights
2020/2790(RSP)

12.11.2020

13.11.2020

No

No

496 - 138 -
49

Resolution on the Schengen system

and measures taken during the
COVID-19 crisis 2020/2801(RSP)

24.11.2020

24.11.2020

No

No

619-45-28

Foreign policy consequences of the
COVID-19 outbreak 2020/2111(INI)

17.09.2020

25.11.2020

No

No

467 - 80 -
148

Temporary measures in relation to
value added tax for COVID-19
vaccines and in vitro diagnostic
medical devices * 2020/0311(CNS)

28.10.2020

01.12.2020

No

Yes

684-5-5

Council  Regulation  2020/2094
establishing a European Union
Recovery Instrument to support the

recovery in the aftermath of the
COVID-19 crisis

28.05.2020

14.12.2020

No involvement of Parliament

Authorising the Commission to vote
in favour of the capital increase of the
European Investment Fund **¥|
2020/0343(COD)

25.11.2020

23.12.2020

No

Yes

652-30-13

Exceptional additional resources and
implementing arrangements under
the Investment for growth and jobs
goal to provide assistance for
fostering crisis repair in the context of
the COVID-19 pandemic and
preparing a green, digitaland resilient
recovery of the economy (REACT-EU)
¥*%*12020/0101(COD)

28.05.2020

23.12.2020

Trilogue

No

663-17-15
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The gender perspective in the COVID-
19 «crisis and post-crisis period
2020/2121(INI)

17.09.2020

21.01.2021

Yes

No

485 - 86 -
108

COVID-19 vaccines strategy and for
the impact of the Corona Response
Investment Initiative + -
Mobilisation of the European Union
Solidarity Fund: assistance to Croatia
and Poland in relation to a natural
disaster and payment of advances to
Croatia, Germany, Greece, Hungary,
Ireland, Portugal and Spain in relation
to a public health emergency
2020/0299(BUD)

09.10.2020

27.01.2021

Yes

No

682-8-2

Amending budget 8/2020:
mobilisation of the European Union
Solidarity Fund to provide assistance
to Croatia and Poland in relation to a
naturaldisasterand to provide for the
payment of advances to Croatia,
Germany, Greece, Hungary, Ireland,
Portugal and Spain in relation to a
public health emergency
2020/0297(BUD)

09.10.2020

27.01.2021

No

No

682-8-2

Fund for European Aid to the Most
Deprived (FEAD) 2014-2020: specific
measures for addressing the COVID-
19 crisis ***12020/0105(COD)

28.05.2020

10.02.2021

Trilogue

No

649 -7 -31

Recovery and Resilience Facility ***|
2020/0104(COD)

28.05.2020

12.02.2021

Trilogue

No

582-40-69

Temporary relief from the slot
utilisation rules atCommunity airports
due to the COVID-19 pandemic **¥|
2020/0358(COD)

16.12.2020

16.02.2021

Yes

Yes

683-3-4

EU Recovery prospectus and targeted
adjustments for financial
intermediaries to help the recovery
from the COVID-19 pandemic **¥|
2020/0155(COD)

24.07.2020

16.02.2021

Trilogue

No

585-50-55

Markets in financial instruments:
information requirements, product
governance and position limits to
help the recovery from the COVID-19
pandemic ***12020/0152(COD)

24.07.2020

16.02.2021

Trilogue

No

339 - 294 -
57

Amending Regulation (EU) No
575/2013 as regards adjustments to
the securitisation framework to
support the economic recovery in
response to the COVID-19 crisis ***|
2020/0156(COD)

24.07.2020

31.03.2021

Trilogue

No

474 - 172 -
62

General framework for securitisation
and specific framework for simple,

24.07.2020

31.03.2021

Trilogue

No

474 - 172 -
62
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transparent  and standardised
securitisation to help the recovery
from the COVID-19 crisis **¥|
2020/0151(COD)

Amending budget 1/2021: financing
the COVID-19 response and including
refinements and updates related to
the final adoption of the Multiannual
Financial Framework 2021/0078(BUD)

24.03.2021

18.05.2021

No

Yes

660-32-4

Mobilisation of the European Union
Solidarity Fund: assistance to Greece
and France in relation to natural
disasters and to Albania, Austria,
Belgium, Croatia, Czechia, Estonia,
France, Germany, Greece, Hungary,
Ireland, Italy, Latvia, Lithuania,
Luxembourg, Montenegro, Portugal,
Romania, Serbia, Spainin relationtoa
public health emergency
2021/0077(BUD)

24.03.2021

18.05.2021

No

Yes

669-7-17

third-

***I

Digital Green Certificate -
country nationals
2021/0071(COD)

17.03.2021

14.06.2021

Yes

Yes

553-91-46

Digital Green Certificate - Union

Citizens ***12021/0068(COD)

17.03.2021

14.06.2021

Yes

Yes

546 -93 - 51

Council Recommendation 2021/961

Recommendation (EU) 2020/1475 on a coordinated
approach to the restriction of free movement in

response to the COVID-19 pandemic

amending

16.06.2021

No involvement of Parliament

The role of the EU’s development
cooperation and  humanitarian
assistance in  addressing the
consequences of the COVID-19
pandemic 2020/2118(INI)

17.09.2020

23.06.2021

No

No

443 - 40 -
209

Transitional provisions of certain
machinery fitted with engines in the
power range between 56kW and
130kW, and above 300kW in order to
address the impact of COVID-19 crisis
**%¥12021/0129(COD)

18.05.2021

24.06.2021

No

Yes

647 -28-17

Council Decision 2021/1072 on a

derogation from Decision 2013/471/EU on the

granting of daily allowances to
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Trade related
implications of
2020/2117(INI)

aspects  and
COVID-19

17.09.2020

07.07.2021

No

No
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Guarantee and the EFSD Guarantee
Fund ***12020/0107(COD)

Solvency Support Instrument ***| [ 29.05.2020 | ongoing | Yes No n.a.
2020/0106(COD)
Regulation of the European | 11.11.2020 | ongoing | Trilogue No 594 - 85 -
Parliament and the Council on serious 16
cross-border threats to health and
repealing Decision No. 1082/2013/EU

Authors own compilation based on data provided by EURLEX and OEIL.
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ANNEX Il - REPORTS ON A SELECTION OF THE EU NATIONAL
PARLIAMENTS AND INTERNATIONAL ASSEMBLIES

NATIONAL PARLIAMENTS

1. HUNGARY

Hungary is a representative democracy. It has free elections and a multiparty parliamentary setting,
however, since 2010, the rightwing party Fidesz dominates the political landscape largely
unchallenged. The constitution of 1989 was subject to several amendments and in January 2012, the
Prime Minister, Viktor Orban, promulgated a revised constitution. The controversial new version is
criticized for enhancing the power of the central government vis-a-vis the local governmental
institutions. The Constitutional Court has the power to scrutinize and declare bills as obsolete. Since
2012, the president of the National Judiciary Office, who is elected by the Parliament, is granted
extensive powers, such asheading the selection procedure fornew judges. This enhancement of power
has come at the expense of the self-governing body of judges, which has led to criticism of the
neutrality and independence of the judicial system. The unicameral National Assembly holdslegislative
power. It appoints the Council of Ministers, the president of the Supreme Court, the chief prosecutor,
and the president of the republic. The prime Minister heads the Council of Ministers, which is the focal
institution for state administration (Vardy A. et al., 2021). Emergency Powers

1.1 Emergency procedures

Provisions for states of emergency are dealtwith in Articles 48-54 of the Hungarian constitution.'” The
articles list a variety of situations in which the authorities mayinvoke a state of emergency -including
state of extreme danger, dangerof an externalarmed attack or natural or industrial disaster. Since the
Constitution of 2012 attaches such great importance to emergency situations and endows the
governmentwith far-reaching powersit has also been referred to a “crisis management constitution”.
In the past, the President, Viktor Orban, repeatedly declared states of emergencies to increase his
power and adopt measures that, albeit only temporaryin nature, ultimately remained in place after the
crisis (Kovacs, 2020).

1.2 The Hungarian Parliament during COVID-19

Hungary’s first governmental response to the pending pandemic was declaring a “state of danger
because of the pandemic” on 11 March 2020. The authorities referred to Article 53 of the Constitution,
which states that “[tlhe government shall declare a state of extreme danger and may adopt any
extraordinary measure defined by a cardinal Act” but the decree’s main constitutional authorization
comes from Article 15(1), stating that“[t] he Governmentshall be the general body of executive power,
and its responsibilities and competences shall include all matters not expressly delegated by the
Fundamental Law or other legislation to the responsibilities and competences of anotherbody”.Since
the state of emergency would cease to exist automatically after 15 days, the government submitteda
draft of the “Act on Protecting against the Coronavirus” already on 23 March 2020.'2It has since then

127 https://www.constituteproject.org/constitution/Hungary 2011.pdf
128 https://perma.cc/9LMR-YS3L

PE 730.838 163


https://www.constituteproject.org/constitution/Hungary_2011.pdf
https://perma.cc/9LMR-YS3L

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

been referred to as the Enabling Act - a nod to the German Law of 1933 that granted the German
Cabinet and the Chancellor theright to enforce laws withoutinvolving the Reichstag, thatis the lower
house of the legislative arm. Although Parliament was in session, the “Act on Protecting against the
Coronavirus” prevented it from executing any means of scrutiny of the new measures by theexecutive.
The Act provides that the government merely has to inform the Parliament about new measures,
deriving the latter of any means of oversight or scrutiny. Provisions may be suspended or abrogated
by the governmentwithout consent of the legislative arm. Despite fierce criticism, also from the EP'**
the Hungarian Parliamentapproved of the Enabling Act on March 30, 2020 (Kovacs, 2020).

The Act does not only curb the functions of the parliament. It also postpones referenda and elections
untilthe emergency is declared to be overand restricts the freedom of press. It circumvents the checks
the constitution providesfor emergencylaws, such as theParliament’s powerto revoke an emergency
law (Scheppele, 2020). While the Constitutional Court remained operational, all other courts were shut
down even before schools. Since the Constitutional Court cannot check the government by itself but
must rely on lawsuits brought by the normal courts, no control could be exercised on the government
through this channel.In June 2020, the parliament revoked the declaration of state of emergency and
transformed itinto a medical emergency (Kovacs, 2020). On 4 November, the government declared a
“state of danger”, which Orbanused toamend theconstitutionand expand the conditions under which
emergencies can be declared. In effect, the president received unlimited emergency powers (Kovacs,
2021).

2. GERMANY

Germany’s constitutional framework is based within the Basic Law “Grundgesetz” (GG)." Both the
nationalgovernmentand the 16 federal states are organized as parliamentary democracies. A law can
only be enacted at the federal level if the Basic Law expressly allows the federal government to have
legislative competence; otherwise, legislative competence lies with the Lander (Article 70 GG). In the
area of public health, the Basic Law gives the federal government legislative competence for, among
other things, measures to combat diseases (Article 74 Para. 1, Article 19 GG). This goes back to the
Infection Protection Act, *' which regulates responses to infectious health threats such as pandemics.
However, thereis no competence of the federal government for civil disaster control - here again, the
states areresponsible (Kaiser et.al 2021).

2.1. Emergency procedures

Given the fact that the emergency constitution of the Weimar Republic played a decisive role in the
downfall of the republic, the Grundgesetzis very restrictive when it comes to states of emergency. In
its original 1949 version, the Grundgesetz did not include emergency measures. This changedin 1968,
when some amendments concerning several emergency scenarios were inserted into the
Grundgesetz. This includes a state of emergencythat can be triggereddue to natural disasters (Article
35), civil unrest (recast Article 91) and war (Articles 115a-115l of the Basic Law). This enumerative list of
cases is considered exhaustive and does not allow room for more general emergency-triggering
situations, suchas a pandemic. By simplifying proceduresas well as concentrating competences, both

129 https://www.europarl.europa.eu/news/en/press-room/20200324IPR75702/ep-stands-up-for-democr acy-in-hungary-
during-covid-19
130 https://www.gesetze-im-internet.de/englisch_gg/

131 https://www.gesetze-im-internet.de/ifsq/
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in terms of the vertical and horizontal separation of powers, the existence and the free democratic
constitutional orderof the federal and state governments would be protected in emergency situations
(Kaiser et. al, 2021). However, because these emergency Regulations did not apply to the COVID-19
situation, special health laws took effect. A state of emergency underthe Basic Law was not declared.

The special law that applies in the case of the COVID-19 pandemicis the “Infektionsschutzgesetz”, the
German Infection Protection Act (IPA). The implementation of this law s carried out federally, i.e. that
the federal states are the primary authorities. These can take measures through legal decrees.
Accordingly, the federal states enacted a multitude of individual restrictions within the parameters of
a framework catalogue adopted in each case by the Conference of Minister Presidents
(“Ministerprasidentenkonferenz”), which were not necessarily coordinated with each other.

2.2. The German Parliamentduring COVID-19

2.2.1. Legislative function and policy making

Germany responded to the pending pandemic by issuing a federal decree based on Article 15 of IPA
which regulated the reporting of the - at the time - novel coronavirus. At the beginning of the
pandemic, the federal and state governmentsissued decrees, mainly without the involvement of
parliaments, orderingcontact restrictions, closures of schools, universitiesand stores.

On 27 March, 2020, the Bundestag hurriedly adopted the “Act on the Protection of the Population in
the Event of an Epidemic Situation of National Significance” * which grants the federal health ministry
extensive powers to regulate the pandemic through the issuance of decrees. These decrees may even
deviate from existing acts of Parliamentor contradict the IPA itself (Kaiser & Hensel, 2020). The transfer
of power was based on the Bundestaghavingdeclared an “epidemic situation of national importance”
and shall cease to exist as soon as the Parliament declares the exceptional situation to be over.
However, there was no clear definition as to what even constitutes an “epidemic situation of national
importance” (Mangold,2021).

On 19 May, 2020, the_“Second Act on the Protection of the Population in the Event of an Epidemic
Situation of National Significance”' was adopted but did not improve the issue of power transfer.
Finally, the second revision of the “Third Act on the Protection of the Population in the Event of an
Epidemic Situation of National Significance”, which was adopted on 18 November 2020 added a
definition of this “epidemic situation of national importance”and also introduced the new § 28a IPA
(Mangold, 2021): Accordingly, an epidemic situation of nationalimportance exists if “there is a serious
danger to public health throughout the Federal Republic of Germany because (a) the World Health
Organisationhas declared a public health emergency of international concern and there is a threat of
a threatening communicable disease being introduced into the Federal Republic of Germany, or (b)
thereis athreat of or adynamicspread of a threatening communicable disease across several Lander
in the Federal Republic of Germany.”**

132 https://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBI&jumpTo=bgbl120s0587.pdf# bgbl
%2F%2F*%5B%40attr_id%3D%27bgbl120s0587.pdf%27%5D 1642345206493

133 https//www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBI&jumpTo=bgbl120s1018.pdf# bgbl
%2F%2F*%5B%40attr_id%3D%27bgbl120s1018.pdf%27%5D 1642511645008

Author’s own translation. Original reads: “Eine epidemische Lage von nationaler Tragweite liegt vor, wenn eine ernsthafte
Gefahr fir die Ooffentliche Gesundheit in der gesamten Bundesrepublik Deutschland besteht, weil die
Weltgesundheitsorganisation eine gesundheitliche Notlage von internationaler Tragweite ausgerufen hat und die
Einschleppung einer bedrohlichen Ubertragbaren Krankheit in die Bundesrepublik Deutschland droht oder eine
dynamische Ausbreitung einer bedrohlichen Ubertragbaren Krankheit Gber mehrere Lander in der Bundesrepublik
Deutschland droht oder stattfindet.

134
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2.2.2. Working conditions, control and transparency

Overall, the Parliament continued to performits functions of oversight, control and scrutiny. Given the
severerestrictions adopted by the government, the lack of extra control can be criticized. However, as
with Parliament, the committees had to drastically change the way they worked at the beginning of
the pandemic. The number of physical participants was limited to ten people while the rest had to rely
ononline presence. The Parliament itself modified the Rules of Procedure with the adoption of the new
paragraph 126-a to enablerestricted meetings.”*> The alterationsinclude the possibility for the MPs to
cast their vote in different parts of the Bundestag as well as the introduction of an exception to the
requirement of physical presence in cases where a personal voteis not needed (Ridard, 2020, pp. 5-7).

3. ITALY

Italy is a unitary parliamentary republic, with a bicameral system. The Constitution Costituzione della
Repubblica ltaliana was enacted in 1948 and has been in force eversince (Costituzione della Repubblica
Italiana, 1948).

3.1. Emergency procedures

Theltalian Constitutiondoes not provide for a state of emergency. Initially, Italian national authorities
took extraordinary measures in primary legislation. Although the Constitution does not directly
regulate the state of emergency, it provides specific instruments for emergency situations which are
regulated within Article 77 of the Constitution. In such emergency situations, the government may be
granted special legislative power to enact legislative decrees. These legislative decrees are temporary
measures issued by the government in cases of urgency. If they are not converted into a law by
Parliament after 60 days, they cease to exist. Here, Parliament delegates to the Government the
required powers to legislate on its own (Civitarese Matteucci et al, 2021).

The statutory state of emergency was officially declared on 31 January 2020 by the Council of Ministers,
and has been in effect ever since. Parliament was not involved in the decision. This state of emergency
granted exclusive legislative powers to the government and the executive, here mainly the Council of
Ministers and the Minister of Health as well as the Department of Civil Protection. As the response to
the pandemic has been mainly at the hands of the national government, a series of legislative decrees
were issued. In sum, 18 decrees were adopted between 2020 and 2021 in Italy. The legal decrees,
without actual legislative character due to a lack of parliamentary vote, issued during the pandemic
replaced many pre-existing legalinstruments. These decrees interfered with some fundamental rights
in order to protect civiliansduringthe state of emergency causedby the highnumber of cases (Fasone,
2021).

3.2. Italy’s Parliamentduring COVID-19

Proposing the possibility of a virtual parliament was rejected in Italy because the Constitution and the
Rules of Procedure of the Houses clearly require the physical presence of the members of Parliament
(Ciolli, Luciani 2020).

135 https://www.bundestag.de/resource/blob/189760/8bf91792f5b01372eeea272d0344d969/reglement-data.pdf
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3.2.1. Legislative function

By changing the dynamics through an increase in power of the government, Parliament was mainly
concerned with the transposition of the decrees into law (Ciolli, Luciani 2020). The Italian government
restricted discussion and voting in the parliamentary plenary. Key governmental measures - like
decree-laws and budget bills were adopted as so-called maxi-amendments (amendments composed
of one article and thousands of paragraphs, replacing the entire text of the billl combined with
questions of confidence. Consequently, the ‘normal’ voting of bills in the plenary article by article has
been has been effectively prevented. The acceleration of legislative procedures due to the high
infection rates in Italy resulted in a systematic development toward some kind of “hidden” uni- or
mono-cameralism through the decreased involvement of Parliament: Under normal conditions, the
Constitution regulates the system of an equal vote of the two chambers. During the pandemic,
legislative activity was concentrated in one House only. Amendments were only approved by the
chamber that first started the reading of the billand were rarely modified by the other. (Fasone, 2021).
An early analysis by reveals that during the pandemic’s first wave, Parliament was effectively able to
amend and influence the decree-making powers of the government: “Parliament ratified 15 statutory
decrees and approved 860 amendments, with significantinflation of the content of the transposed acts
comparedto the original statutory decree.[...] This suggests Parliament’sability to engage in effective
scrutiny of statutory decrees; a capability thatis, however, hampered by pre-existing issues which have
been accentuated by the emergency. Theseissues not only relate to how the executive exercises its
statutory decree-making powers, but also to the general relationship between Parliament and
Government” (Civitarese Matteucciet.al. 2021, p. 33).

3.2.2. Control and transparency

As with legislation, the Italian Parliamentwas restrictedin its control function.Normally, parliamentary
scrutiny should be directed both to the health emergency and to its most direct consequence, the
economicemergency. During the pandemic, parliamentary control was not exercised as usualdue to
theincreased power of government and the resulting decrease in parliamentary ex-ante scrutiny and
co-decision. Traditional scrutiny instruments such as urgent questions, question time, and urgent
interpellations proved to be particularly useful in overseeing the Government’s Regulation making
powers (Griglio 2020). The committees worked less, despite the heightened focuson pandemicissues.
In order to improvethesituation,a law has been proposedthatincludesthe parliament in the decision-
making process and in the ex-post control of the measurestaken by the government by introducinga
reduced two-chamber committee. This committee should control executive power through advisory
acts and hearings.These measureshavenot been adopted but have been debated since (Ciolli, Luciani
2020). On the other hand, statutory decree n. 19/2020 tends to remedy the shortcomings in
parliamentary scrutiny and forces government to communicate to the Parliament the measures
adopted within one day from their publication in the Official Gazette. Moreover, the prime minister
must inform the Parliament at least every 15 days about ongoing initiatives. Finally, the government
provide both chambers with ex-ante insight into planned emergency measures, in order for MPs to
give any recommendations. These provisionsallow Parliament to move resolutions aimedto define the
chambers’ position on specific matters. For example, in both July and October 2020, the two Houses
moved and approved a resolution expressing their approval for extending the legislative state of
emergency.
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4. AUSTRIA

Austria’s constitution is composed of several constitutional laws that define fundamental rights and
principles for the organization of the state. While there is no single constitutional instrument at the
federallevel, the main source of constitutional law is the Federal Constitutional Law of 1920, which has
been regularly amended since then (Republicof Austria, 2021).

4.1. Emergency procedures

Within the Austrian constitution the Federal President is enabled to issue Regulations if federal and
provincial parliaments are no longer able to do so (Federal Constitutional Law, 1920, Article 18, 87).
However, an official state of emergency is not defined within the Constitution or Constitutional law in
Austria. In emergency situations, the Austrian Federal President is empowered to take the necessary
measures by interim law-amending decrees, uponthe proposal of the Federal Governmentand on its
responsibility, if Parliament does not session or does not session in time or is prevented by
circumstances beyond its control from averting manifest and irreparable harm to the polity. Such
recommendation is made on behalf of the Federal Government with the approval of the Permanent
Subcommittee to be appointed by the Main Committee (“Hauptausschuss”) of the National Council. If
the Federal President adoptssuch a decree, it must be countersigned by the Federal Government and
submitted withoutdelay to the National Council. Thereupon, within four weeks of its introduction, the
National Council either adopts an appropriate federal law in place of the ordinance or passes a
resolution calling for theimmediate repeal of the ordinance. Another option available to the executive
branchin Austriais toenact certain simple laws and Regulationsfortimes of economic crisis or shortage
to ensure necessary supplies (Venice Commission, 1995).

The only change made to this constitutional framework during the pandemic was the authorization to
hold meetings of the Federal Government and local councils virtually. As all presidential Regulations
must be submitted to Parliament without delay, which is regulated in Article 18 of the Federal
Constitution, legislative procedureshave been maintained. Four weeks within submission, Parliament
can either confirm the presidential Regulation by replacing it with a federal law or pass a resolution
repealing itimmediately.

The Federal Constitution was amended in part to match the health crisis through the adoption of a
legislative order of the Federal Constitution Act. Here it now reads Article 69(3): “Resolutions may be
adopted by circular letter or by video conference. If the Federal Government meets in the personal
presence of its members, it shall constitute a quorum if more than half of its members are present.”
Similar legislative adjustment was made for local council meetings. Meanwhile, the Federal Parliament
still metin attendance. Here, supplementary Regulations -apart from the Rules of Procedure - helped
to enable the continuation of meetings and the parliamentary procedures. Since at least one-third of
the members must be present for votes (half in the case of constitutional amendments), the political
groups agreed to limit the number of MPs present proportionally during the first phase of the
pandemic.Remote working applied to most staff. Only those whose presence is absolutely necessary,
work on site (e.g. security staff, technicians, registrar’s office). Committee and plenary staff are present
only on session days (Stoger, 2021). Another point of temporary amendment was the speed up of
parliamentary procedures by limiting time and prioritizing only necessary business. Here, issues of
emergency or priority were discussed primarily (Murphy, 2020 pp 19.).

The National and the Federal Parliament passed the first COVID-19 measures in a weekend session in
March 2020, the first fast-track procedure in Austria ever. The subsequent COVID-19 legislative
package, adopted by an independent motion of 5 members of parliament, was passed in a fast-track
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procedure with the National Council. To this end, a separate plenary session was held on the same
weekend. In order for the committee reports to be taken to second and third reading by the plenary,
the National Council first had to decide to dispense with the 24-hour period of recess that would
otherwise apply. After a debate that lasted a few hours, the National Council passed its resolution. At
the end of the session, the official minutes still had to be read out so that they would be considered
approved at the end of the session (and not at the end of the following working day). The resolutions
could thus be executed immediately and forwarded to the Bundesrat. Without prior preliminary
discussion in a committee, the Bundesrat then decided with a two-thirds majority and confirmed the
National Council’s resolution. In order to pass the law on COVID-19 measures on the same day, the
official minutes were read out and signed by the President and the Federal Chancellor (Republic of
Austria, Parliament2021).

4.2. Austria’s Parliamentduring COVID-19

The Austrian Parliament defines its role as a legislative and controlling entity. The functions of the
Austrian Parliament are to legislate, tocontrol the governmentand to represent the public. In addition,
it is responsible for participation in the administrationand the EU, the Austrianbudgetlaw and for the
election of public officials (Republic of Austria, Parliament, 2021).

4.2.1. Legislative Function

For the National Council, the Rules of Procedure Law applies in addition to the Rules of Procedure.
According to Article82 of this law, members of parliament mustvote in attendance (Republic of Austria,
1975). During COVID-19 this law continued to be applied, as Parliament amended its intra-
parliamentary rules to ensure legislative procedures in attendance. Therefore, the option of video-
conference meetings and plenary sessions was denied by the operative law. To allow for decision
making via videoconference, the provisions in the rules of procedure would have had to be amended
for committees and the Federal Constitution would have had to be amended for resolutions in the
National Counciland the Federal Council (Republic of Austria, Parliament 2021).

In order to maintain the ability to operate, the National Council, the Federal Council as well as the
provincial parliaments were exempt from general restrictions that were applied to all other areas in
Austria. Thus, for several weeks, there was no question time or topical debate in order to keep the
sessions as short as possible. This limitation of time ensured efficiency within the operation of
parliamentary procedures. In addition to these priority measures, the discussion of some plenary
documents was postponed by consensus of the parliamentary groups to a later date. As the Rules of
Procedure of the Austrian Parliament do not authorize remote meetings, the focus here was primarily
on organizational, hygienic and security measures. Here, an amendment of the house rules was
regularly modified to match the common rules and Regulations in Austria regarding health and
hygiene.These rules were most recently reinforced on 06.12.2021 by an amendment order within the
house rules, which states that now only fully vaccinated or recovered employees may enter the
parliament buildings. In addition, the FFP2 mask requirement applied throughout the pandemic
(Republic of Austria, Parliament 2021).

422. Control and transparency

The National Council controls the government by traditional instruments such as written and urgent
questions, and the possibility of withdrawing confidence from the entire government or individual
members of it, thus forcing their removal from office. By means of motions, the members of parliament
can address political concerns to the government. The transparency of political processes and
decisions in Austria is ensured by the public nature of its meetings (Republic of Austria, Parliament
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2021). The measures that come with the controlling function of the National Council are all regulated
within the rules of procedure. Regarding questions, the number of members of the National Coundi
who submit themis particularly important. A written question addressed to a member of the Federal
Government shall be treated as urgentifit is moved in plenary by five members of the Nationalrat or
five members of the Bundesrat. The urgent questions are justified orally on the day they are tabled, and
the member of the Federal Government who is questioned is required to make a statement, followed
by a debate. At the beginning of sessions thereis normally a time-slot for questions, during which the
MPs may put short oral questionsto the members of the Federal Government, which must be answered
without delay. Five members of theNational Council or three members of the Bundesrat have the right
to demand information from the Federal Government or its members by means of written questions
on all matters within their competence. The answer of those questions must be given within two
months. Five members of the National Council or three members of the Federal Council may submit
motions for resolutions in which the chambers express their wishes regarding the exercise of the
administration of justice. The right to move a motion of no confidence and questions to members of
government and parliament were increasingly used during the crisis in Austria (Republic of Austria,
Parliament 2021). Opposition parties have a slim majority in the Federal Council, which they used twice
to block government initiatives: In January 2021, the announcement of a probable veto led to the
abandonment of a legislative proposal by the Government,and in March 2021, a bill was actually
vetoed, postponing its entryinto force until late May 2021.

5. LATVIA

Latvia has a unitary form of government with a unicameral system. Within the latter, the Latvian
Constitutionof 1922 serves as the constitutional framework (Bater, 2022).

5.1. Emergency procedures

Within the Latvian Constitution it is stated that the Cabinet can proclaim a state of emergency
(Constitution of the Republic of Latvia, 1922). In addition to that, the Latvian Law of Emergency
Situation and State of Exception is applied in those emergency situations (Law on Emergency Situation
and State of Exception 2020). Within this framework, Latvia declared a state of emergency from 12
March to 14 April 2020, from 9 November 2020 to 11 January 2021 and most recently again from 11
October 2021 to 28 February 2022. 1t appointed the Ministry of Health as the authority responsible for
coordinating operations during the emergency. Latvia thus stands out as one of few European states
that proclaimed a state of emergency based on the constitution. With the imposition of the state of
emergency in Latvia came procedural changes in the Cabinet, ensuring the ongoing legislature
(Latvian Cabinet, 2020, 2021).

5.2. LatvianParliament during COVID-19

The Latvian Parliament has legislative and controlfunctions. In addition, it is responsible for adopting
the state budget, appointing and confirming state officials, as well as for foreign policy (Latvijas
Republikas Saemia, 2022).

5.2.1. Legislative function

As the Constitution of Latvia strictly prescribes that the Parliament retains the legislative function in
the state of emergency, the functioning of the Parliamentas one of the constitutional bodies was vital
under all circumstancesand its effectivenessa priority (Rodinaet Inese, Libina-Egnere, 2020). To ensure
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that, procedural changes were made based upon the state of emergency in Latvia. These changes were
tied into the nation’s already existing, highly developed e-government (Latvian Cabinet, 2020, 2021).

Since the outbreakof the COVID-19 pandemic, the Latvian Parliament, Saeima, has convened in a series
of extraordinary sessions and taken urgent decisions to reduce theimpactof the pandemic (Rodina et
Inese, Libina-Egnere, 2020). Withinthese changes in spring 2020, a digital platform called e-Saeimawas
developed for parliamentary procedures and has since been put into operation, allowing plenary
sessions to be held remotely, with MPs debating and voting on plenary agenda items in real time.
Although MPs used the tool from different rooms inside the Parliament building during the sessions,
the setup also allows for participation from anywhere outside the building.Sessions were held in eight
separate parliament buildings to ensure social distance. The platform particularly stood out for its
voting mode. After activating the voting mode, MPs have 30 seconds to vote using one of three
buttons: “For”, “Against” and “Abstain”. During this time, MPs can also change their vote. Once the vote
is completed, theresults are displayed on the screen according to the seating plan of the plenary hall.
Live information aboutthe sessions, includingprogress onitems, the list of speakersandvoting results,
is available online on the Saeima website. The work of the Saeima remained open to the public and
session can be followed live on the Saeima website and on the Parliament’s Facebookaccount(Rodina
et Inese, Libina-Egnere, 2020). Through these technological changes, the Latvian Parliament ensured
the smooth operation of parliamentary sessions, using the work environment as well as opening up
the possibility of remote working. Additionally, the adaption of a digital system particular to
parliamentarysessionsstands out.

5.2.2. Control and transparency

The controlling function of the Saemia is exercised by investigative committees as well as
parliamentaryinquiries andquestions(Latvijas Republikas Saemia, 2022).

The Law “On Emergency Situation and State of Exception” provides the Saemia with specific scrutiny
functions with regard to the declaration of a state of emergency. Although the decision to declare a
state of emergency is made by the Cabinet, it must inform the Saeima immediately. The Parliament
prioritized the legislative decision-making processes duringthe state of emergency. Furthermore, the
usual measures of parliamentary scrutiny, i.e., motions and questions, continued to be used.During the
pandemic, the Saeima approved a total of twenty-two amendments in addition to the Cabinet decision
onthedeclaration of the state of emergency (Rodinaet Inese, Libina-Egnere, 2020).

INTERNATIONAL ASSEMBLIES

6. SWITZERLAND

Switzerland is a federal state. Its federal governmentexecutes (among others) the areas of external and
internal security, foreign policy, customs, monetary system, military and socialinsurance programs.The
bicameral Federal Assembly, Switzerland’s national parliament, holds legislative power and consists of
the National Counciland the Council of States. Legislative proposals are considered in both chambers
and must be approved by both chambers. The Parliament also elects the members of the Federal
Council, the Federal Chancellor, as well as the federal court judges. Finally, it is responsible for
overseeing the Federal Council, including activities of associatedfederal institutions such as the federal
courts. Through procedural requests — motions, postulates, interpellation, questions or questions
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posed at question time in the National Council - members of Parliament, groups or committees can
attempttoinitiate newlegislation or demand reportsand papers. These requests are usually directed
towards the federal Council.** The federal government (federal Council), which only consists of seven
members, holds the executive power. The small size of the Council has been subject to debates, but
Swiss voters so far have refrained from altering the constitutional structure and allow for an
enlargement. This can, in part, be traced back to the fact that the Swiss government, similar to the
European Parliament, has to balance a great variety of linguistic and religious diversity and members
of the Federal Council are appointed with respect to maintaining this subtle balance. A great deal of
legislation is decided upon referendums and initiatives, granting the Swiss people a lot of power on
questions of their own affairs, however, voter turnout is often low, and progress sometimes inhibited
(Eglietal.,, 2021).

6.1. Emergency procedures

While the Swiss constitution provides no explicit legal framework foremergency situations, it does offer
several provisions on howto proceed in such cases. Historically known is the “state of necessity” which
was adopted during the two World Wars. If the Federal Assembly cannot meet and normallegislative
procedure is inhibited, a regime of full powers may be adopted. The Federal Council, the highest
executive authority, may then take any measures it deems necessary to safeguard national interests
such as independence, the protection of security or the neutrality of the country. This “state of
necessity” can be confirmed by the Federal Assembly, if it is able to meet. Another possibility is the
“regime of strict necessity” in which the federal Council may enact laws by emergency decrees that
might even deviate from the Constitution, however, there has never been such a case to date (Venice
Commission, 1995). Lastly, according to Article 185 (1) and (3), the Federal Council takes measures to
safeguard external and internal security. It has the power to “issue ordinances and rulings in order to
counter existing or imminent threats of serious disruption to public order or internal or external
security. Such ordinances mustbe limited in duration” (Federal Constitution of the Swiss Confederation
0f 1999).¥ These ordinances must be confirmed by the Parliament if they are to be valid for morethan
six months (Government and Administration Organisation Act of 21 March 1997)."*®In case of a health
emergency, Article 185 is backed by the Epidemics Act of September 28, 2012, (EpidA) which
differentiates between three different situations according to their severity (normal, special, and
exceptional). It regulates the protection of humans against communicable diseases and provides the
necessary measures to this end (Bundesgesetz tiber die Bekdmpfung Ubertragbrarer Krankheiten des
Menschen).However, also the Parliament hasthe power to issue emergency ordinances.Article 165
(1) of the constitutionstates that “Federalacts whose cominginto force cannot be delayed (emergency
federal acts) may be declared urgent by an absolute majority of the members of each of the two
Councils and be broughtinto forceimmediately”. In general, emergency legislation by the Parliament
is to be favored since it is perceived to hold greater democratic legitimacy, in especially, when the
emergency situationcan be expected to continuefor a considerable amount of time (Maciel, 2021, p.
8; Uhlmann, 2020).

136 See: Swiss Parliament:
https://www.parlament.ch/en/lber-das-parlament/parlamentsworterbuch/parlamentswoérterbuch-detail?Wordld=238
137 https://www.fedlex.admin.ch/eli/cc/1999/404/en

138 https://www.fedlex.admin.ch/eli/cc/1997/2022 2022 2022/en

139 https://www.fedlex.admin.ch/eli/cc/2015/297/de
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6.2. The SwissParliament during COVID-19

6.2.1. Legislative and policy making

During the pandemic, the government passed various ordinances that included curbing economic
activities or restricting the right of publicassembly. The firstordinance was issued on 28 February 2020,
in which relatively laxrestrictions like the banning of events of more than 1.000 people were imposed
(Ordinance 1)."* The main ordinance, Ordinance 2, was passed on 13 March 2020 (Ordinance 2).""
Ordinance 2 invokes article seven of the Epidemic Act, (EpidA) which states that in exceptional
situations, the Federal Council may order necessary measures for the whole country or for individual
parts of it. Contrary to many other countries, the restrictions implemented were less strict - e.g., no
general curfew was imposed — however, some of the content of the decrees was in contradiction with
the constitution or the usual distribution of competences between the federal government and the
cantons (Uhlmann, 2020). Issues not addressed or not explained in an exhaustive manner by Ordinance
2 remained under the responsibility of the Cantons. During the course of the first half of 2020 the
Cantons subsequently adopted various legislations on their own, such as shutting down construction
sites, which then led to an amendment of the ordinance on part of the Federal Counciland soon. As a
result, regulatory pandemic control has been described as a patchwork quilt (Uhlmann & Amman,
2021).

As discussed above, emergency ordinances issued by the executive must be approved by the
legislative arm within six months of their declaration. The Swiss Parliament followed suit on 25
September 2020 by adopting the “Federal Act on the Statutory Principles for Federal Council
Ordinances on Combating the COVID-19 Epidemic”, or in short, COVID-19 Act (COVID-19 Act).™ This
step simplified crisis response measures,however,various scholars criticized the Act, arguingthatitis
too vague, lacks a constitutional basis and, through its inclusion of discretionary clauses, overly
empowers the executive (Uhlmann&Amman, 2021). Although the Act emphasizes that parliamentary
measures are subordinate to executive measures, it does not contain any changes to the institutional
framework in this regard (Ammann &Uhlmann, 2022).

6.2.2. Control function and transparency

The Federal Assembly, in order to set an example and protect its own members, colleagues and
families, suspended its sessions on March 15, 2020 (Murphy, 2020, p. 21). Apart from the question of
legality, members of Parliament criticized the government, warning of authoritarian tendencies.
Although an extraordinary session was arranged for May 4, 2020 - which took place at the BERNEXPO
exhibition center, a place vast enough to make social distancing for the 200 Parliamentarians possible
(Murphy, 2020, p. 46) - it is noteworthy thatthis step was demanded by the Federal Council rather than
the MPs themselves. With the adoption of the COVID-19 Act of September 2020 considerably
empowering the Federal Council, the lack of transparency has been increasingly subject of criticism. As
Uhlmannand Amman(2021) contest, it hasbecome “increasingly evident thatthe deliberations among
the seven members of the Federal Council cannot replace the wide debate that characterizes
parliamentarysessions”.

140 httpsy//www.fedlex.admin.ch/eli/cc/2020/107/de

147 https:/fedlex.data.admin.ch/filestore/fedlex.data.admin.ch/eli/cc/2020/141/20200402/en/pdf-a/fedlex-data-admin-ch-
eli-cc-2020-141-20200402-en-pdf-a.pdf

142 https://www.fedlex.admin.ch/eli/cc/2020/711/en
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6.2.3. Working conditions

As discussed above, Parliament suspended its session on 15 March 2020. With BERNEXPO, a valid
alternative location for the sessions of the Federal Assembly and the meetings of the parliamentary
bodies was available. Afterwards, measures implemented in the parliamentary building ensured that
although occasionally members tested positive on SARS-CoV-2, no bigger clusters developed. The
restrictions included keeping distance from each other, sanitizing hands frequently, wearing masks,
isolation in case of symptoms and avoidance of gatherings. Furthermore, with the progression of the
pandemic, additional measures were implemented such asa reduction of people who were allowed to
enter the Parliamentary building, Plexiglas partitions, and since autumn 2020, testing capacities for
Councilmembers. As of 2 October 2021, the building can only be entered with a COVID-certificate and
avalid identification card. Councilmembers who wear a maskwill also be allowed to enter the building
without a COVID-certificate. Parliamentary operations during the COVID-19 pandemic were based on
the pandemic plan of 2009 that entails relevant fundamentals with regard to hygiene, behavioral
Regulations or measures vis-a-vis the Employees of the Parliamentary Services. However, not all parts
of the plan were implemented. For example, the pandemic plan provided that a crisis team of the
Parliamentary Services would be activated. In the course of the Corona pandemic, however, this crisis
team was not deployed - the tasksthat arose were taken over by the project organization and the core
group.'®

Concerning the government’'s communication with the public, Switzerland stands out positively. The
Parliament’s library and research services use tools to collaborate across the public and businesses,
setting a prime example for the increasing trend of parliamentary openness and transparency
(Williamson, 2021, p. 58). Furthermore, the website provides real-time updates, offers live streams from
sessions taking place as well as audiovisual material like annotated videos (Deveauxet al., p. 62).

7. UNITED STATES OF AMERICA

The U.S.A.is a constitutional, federal republic. The U.S. Constitution, which has been in effect since
1789, recognizes the sovereignty of state and tribal governmentsand delegates jurisdiction over US.
territories to the federal government. Each of the 50 states has its own constitution, executive,
legislative, and judicial branches and is organized differently. The competencies of most local
governments are determined by state constitutions and laws, which designate the degree to which
local governments are self-governing (US Constitution, 1789).

7.1. Emergency procedures

With more than 65 million COVID cases, the United States is at present the nation with the highest
number of COVID-19 cases in the world (John Hopkins University, 2022). Over the period of the
pandemic, a large number of US politicians contracted COVID-19 (Ballotpedia, 2021) which hindered
US Congressional work throughoutthe pandemic (Committee on House Administration, 2020).

The state of the emergency is not recognized explicitly within the US Constitution. In times of
proclaimed emergency, the constitutional protection of individual rights is weighed against collective
needs (Wiley et al, 2021). The President may, based on the U.S. Constitution and under certain limited
and clearly defined circumstances in federal laws, use federal troops to combatdomestic violence and

143 For all measures implemented, see: https//www.parlament.ch/centers/documents/de/2021-11-12-Bericht-lessons-
learned-zuhanden-der-VD-publ.pdf

174 PE730.838



Improving urgency procedures and crisis preparedness

quellcivil unrest. In addition, there are minor state and local emergency provisionsbased on the police
power of the state executive branch (governors, mayors, state governors) to take emergency action.
These allow the state to interfere with constitutionally protected rightsto protect public health, safety,
and welfarein an emergency. Laws enacted by theexecutive branchdo not affect the normal activities
of the other branches of the federal government (Congress and the judiciary) or exceptions to
fundamentalrights. Constitutional rightsremain in effect at all times (Venice Commission, 1995).

In the United States, the majority of policies in response to COVID-19 were made through
administrative statements and orders based on pre-pandemic laws, rather than by new laws or
Regulations. No further changes to federal or state constitutions in the United States were made as a
result of the pandemic, but the actions taken in response to the pandemic impacted long-term
constitutional arrangements and statutory provisions already effective before 2020 that allowed
administrative powers and restrictionson a level federalintervention. Here, executive orders made by
state officials that aided emergency responses bypassed standard procedures of lawmaking (Wiley et
al, 2021).

7.2. USSenateduring COVID-19

The US Senate has a legislative function and a control function vis-a-vis the president. In addition, it
ratifies international treaties and has decision-making authority in the election of government
employees and in theimpeachment process (United States Senate, 2021).

7.2.1. Legislative function

The US Senate made changesto their legislative procedures through enacting a resolution to adapt to
the COVID-19 situation. The US Senate ensured procedural changes to keep critical work of Congress
ongoing. Resolution 965 authorizes - among other - remote voting by proxy in the House of
Representatives and provides for official remote committee proceedings during a public health
emergency due to a novel coronavirus (116th Congress, 2019-2020). The measures included the
creation of committees for virtual hearingsas well as an electronicfunnel for the introduction of bills.
In addition, a system for the electronic transmission of language amendments was developed and
remote working was greatly enhanced through digital tools (Committee on House Administration,
2020). In addition to those measures, Congress was able to continue its work during the COVID-19
crisis by testing new procedures by House representatives to obtain testimony outside of traditional
face-to-face hearings without making legal procedural changes. The hearings were replaced by written
procedures known as “paper hearings” (Smith Baugh, Cooke 2020). Legislative decisions were
facilitated by those additional rules, also opening up the possibility of reusing these rules in similar
crises. On the one hand, the resolution opened up the possibility of remote voting by another
authorized representative in the House of Representatives when voting on legislation. In addition,
there wereremote voting rulesfor parliamentary committees. This ensured the legislativefunction.

7.2.2. Control and transparency

While Resolution 965 ensured many possibilities for remote and virtual working options, the Senate
was able to exercise its controlfunction in person, during the pandemic. This was most evident in the
two impeachment trialsagainst formerPresident Donald Trump. Both took place within the pandemic,
under different working conditions. In both cases, the mode of operation was determined by sanitary
measures. In the firstimpeachment trial, members were not allowed to leave their seatsin the plenary
chamber. This changed in the second trial, also due to vaccination. Mandatory masks and distance
Regulations were ensured for a functioning mode of operation (McDaniel, 2021).
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8. AUSTRALIA

Australiais a federaldemocracy, comprised of six states and two territories with governmentsat each
level. Its constitutional framework is shaped after the models of the United Kingdom and the United
States. While the parliamentary setting is modeled after the former — with parliament members
choosing the governments of the Commonwealth of Australia as well as of the Australian States - the
country’s federal structure hasbeen designedaccording tothe USAmodel. The legislature is bicameral,
with the House of Representatives (the lower house) consisting of 150 members and the Senate (the
upper house) being comprised of 76 members. In order to alter the constitution, a majority in both
houses as well as a follow-up referendum, which receives the approval of a majority of allvoters and a
majority in at least four of the six states, would be needed. The written constitution guarantees the
division of powers between the states and the Commonwealth (The Australian Constitution).'** The most
important responsibilities for the federal governmentare immigration, defense, customs and excise as
well as foreign policy. Crucially, during the Pandemic, the area of health (as well as justice and
education) is supervised by the states (John David et al., 2022) The four main roles of the
Commonwealth Parliament are debating and makinglaws, representation of the Australian people and
theformation aswellas control of the government. Scrutinization is conductedvia the traditional ways
of examining draft legislations in debates and committees, reviewing decisions and questioning the
governmentin both houses." Working methodsalso include the establishmentof committees which
are usually supported by a small secretariat. All Members of Parliament can call on the considerable
resources of the Parliamentary Library. Usually, committees call for public submissions and hold public
inquiries. The proceedings of Parliament, including the proceedings of most committee inquiries, are
broadcast on televisionand on theinternet.

8.1. Emergency procedures

On a federal level, the Biosecurity Act 2015 (Cth) regulates biosecurity emergencies (Biosecurity Act 2015
(Cth)." Upon a declaration of emergency, the Minister of Health receives greater powers in order to,
e.g. mitigate a pending pandemic. According to subsection 477 (2) of the Biosecurity Act, measures
taken by the health minister under subsection 477 (1) cannot be rejected by the Parliament and are
therefore exempt from disallowance. In addition, various bills allow delegated legislation related to the
crisis. State of emergencies at the state or territory levels are regulated according to the Emergency
Management Act 2005 (Emergency Management Act 2005) or, ' in the case of a pandemic, the Public Health
Act 2016 (Public Health Act 2016).'

8.2. The Australian Parliament during COVID-19

8.2.1. Legislationand policy making

One of the first measures taken by the Australian Parliament was to agree on dealing only with
legislation that was related directly to the Pandemic. It was not in session for legislation between 23
March 2020 and 08 April 2020. It did meetagain on 12 and 14 May 2020, only to be suspended again

144 https://www.aph.gov.au/constitution

145 https://www.aph.gov.au/About_Parliament/Work_of the Parliament

146 https://www.legislation.gov.au/Details/C2019C00097
147

https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_42669.pdf/SFILE/Emergency
Management Act 2005 - %5B01-c0-05%5D.pdf?OpenElement

148 https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_44235.pdf/SFILE/Public_Health Act 2016
- %5B00-10-00%5D.pdf?OpenElement
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until 11 August 2020. On the dates in April and May it only discussed COVID-19 related bills. Overall,
the lower House sat 18 times fewer and the upper house 15 times fewer than originally planned.
Between 18 March, 2020, and 25 November, 2021, 600 bills in response to the health crisis have been
adopted, though, as discussed above, measures taken under the Biosecurity Act are exempt from
disallowance by the Parliament. According to thefinal report of the_Standing Committee for the
Scrutiny of Delegated Legislation, in the year 2020, 17.4% of all delegated legislation escaped scrutiny
mechanisms through the parliamentvia an exemption fromdisallowance.® These do not onlyinclude
those measures adopted under the Biosecurity Act but also laws concerning government debt and
freedom of press and media (Rizzi& Tamara, 2021).

8.2.2. Control and Transparency

Australiareactedto the threats and challenges posed by the Coronavirus pandemicon 13 March 2020,
by setting up a decision-making intergovernmental forum, the bipartisan new National Cabinet. Its
goal was to spearhead a coordinated response to the public health crisis. Usually, when the
governmentsets up a cabinet, it represents an inter-parliamentary body and would be collectively
responsible to the national Parliamentas well as follow rules of confidentiality and solidarity. However,
the new National Cabinet - which is comprised of the Prime Minister of Australia as well as Premiers of
the six states and Chief Ministers of the two territories — is an intergovernmental body and thus
regulated differently. Rather than being based on the notion of collective responsibility, every single
member has their responsibility vis-a-vis the respective state parliament. The issue of the lack of
accountability for the actions of the National Cabinet has been addressed a month later, on 8 April
2020, when the labor-led Australian Senate set up a_Select Committee on COVID-19"*" which ought to
scrutinize the actions taken by the government during the course of the crisis. While this represents a
crucial step towards accountability, it should be noted that the report by the seven-members
committee is due to only on 30 June, 2022 (Tamara et al,, 2020). Furthermore, the National Cabinet
replaced the Council of Australian Governments and contrary to the former, its documents are
classified, meaning that they are protected from freedom of information requests. In May 2020, the
Prime Minister announced that the new National Cabinet would become a permanent feature of the
institutional landscape of Australian politics, but its alleged effectiveness comes at the expense of
transparency and accountability — in especially because it is not responsible to the commonwealth
parliament (Rizzi & Tamara, 2021).

Onastateand territorylevel, the governments declared states of emergencyin order forthe executive
to be able to react to the evolving COVID-19 outbreak and carry out decisions taken by the National
Cabinet. (Tamara et al., 2020). Equally, since its first declaration on 18 March 2020, the emergency
periods on a federallevel - which last for three months-have been extended continuously.'

149 A full list can be found on the website of the Australian Parliament:

https.//www.aph.gov.au/Parliamentary Business/Committees/Senate/Scrutiny of Delegated Legislation/Scrutiny of
COVID-19_instruments

https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Scrutiny of Delegated Legislation0-
/Exemptfromoversight/Final_report

151 https://www.aph.gov.au/Parliamentary Business/Committees/Senate/COVID-19/COVID19
152

150

At the time of writing, the last extension has been declared on 2 September, 2021.
(https://www.health.gov.au/ministers/the-hon-greg-h unt-m p/media/covid-19-emergency-measures-extended-for-a-
further-three-months-0)
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8.2.3. Working conditions

In order to prevent an overcrowded plenary during the crises, the Parliament recurred to the already
used practice of ‘pairing’, where two members of different parties agree not attend a session — thus
canceling each other out(Murphy, 2020, pp. 19-23). This strategy of downsizing and strict prioritization
has not gone unchallenged, however (Lilly & White, 2020, p. 7). A group of former public servants
voiced their concern over the suspension of the full parliament, calling it “undemocratic and
unprecedented” (Knaus, 2020). This point of criticism could be avoided if hybrid or full virtual meetings
were arranged like in Brazil. However, according to the Australian constitution,members of parliament
must meet in person. A referendumto alterthe constitution is inconceivable duringa Pandemic, which
renders remote workingand electronic votingimpossible (Williamson, 2021, p. 27).

Noteworthy is also Australia’s online presence, which servesas a goodexample fora government trying
to offer educational and explanatory material about its work and proceedings to the citizens. In
especially during pandemic times, websites can be a valuable point of connection between legislators
and the people, offering the latter information and a way of getting in touch with the government
(Williamson, 2021, p. 61).

9. NEW ZEALAND

New Zealand does not have a complete written or supreme constitution. Provisions of a constitutional
nature are laid down in various laws. These include a Constitutional Framework Act, a statutory Bill of
Rights, Major Legislation, a Cabinet Manual of Executive Conventions and Protocols, Letters Patent
Constituting the Office of the Governor-General and a treaty concluded with the indigenous Maori.
New Zealand is a unitary, parliamentary democracy (Constitution Act 1986; Letters Patent Constituting
the Office of the Governor-General 1981; New Zealand Bill of Rights Act 1990; Cabinet Office, Cabinet
Manual 2017; Treaty of WaitangiTe Tiriti o Waitangi 1975).

9.1. Emergency procedures

A declaration of a state of emergency is not regulated within the New Zealand Constitution, whereas,
under the Health and Civil Defense Acts, the declaration of a state of emergency is enabled. Within
theserules, the state of emergency in New Zealand due to COVID-19 was declared on 25 March 2020
and has since been extended continuously (National Emergency Management Agency, 2021).
Furthermore, these rules openup the possibility of overriding primary law, although these powers were
not heavily used during the pandemic. Legislation regarding health, like e.g. the Epidemic
Preparedness Act 2006, has been expanded by introducing the COVID-19 Public Health Response Act
2020 (May 2020), which must be renewed by Parliament every 90 days (Knight,2021).

9.2. New Zealand Parliament during COVID-19

The New Zealand House defines its functions as government-forming, legislating, representative, and
controlling (NZ Parliament, 2021).

9.2.1. Legislative function

Parliament’s rules of procedure are the so-called “Standing Orders”, which are reviewed every term.
Within these it is regulated that, if necessary, temporary resolutions can be passed to change the
primary rules. These temporary resolutionsare called “Sessional Orders” (NZ Parliament,2021). During
the years 2020 and 2021, these Sessional Orders were heavily used in order to regulate the working
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rules within Parliament. The Select Committees continued to work on bills and other matters during
different COVID-19 Alert Levels (NZ Parliament, 2021).

One of the Parliaments Select Committees, the so-called “Business Committee” determines procedural
changes within Parliament. Here, monthly revisions are made to continuously amend parliamentary
procedures. These reviews have been a regulatory tool for ensuring an ongoing workflow within
Parliament. Amongdeciding on a proxy votingoptionwithin Parliament, the Business Committee also
changed the work setting to remote. Within these settings, remote meetings were held via Zoom
(Business Committee, 2020). Attendance meetings of the Select Committees in person were made
possible via video or teleconference. As the situation eased there were parliamentary sessions with
cautions which were always adjusted to the current situation (NZ Parliament, 2021).

Furthermore, New Zealand’s Parliament established an Epidemic Control Committee (ECC) during the
pandemic to scrutinize the government’s response to the COVID-19 outbreak. (NZ Parliament, 2021).
This committee became New Zealand's “parliament-in-miniature” during the lockdown. It was chaired
by the leader of the opposition and with an opposition majority, it was given plenary powers to inquire
into the government’s ongoing response to COVID-19. During the lockdown, the ECC met three
mornings a week to question ministersand officials, as well as to run hearings with experts and those
adversely affected. TheECCwas “quite effective, especially in its first few weeks of operation during the
lockdown. It pressed on many of the operational challenges and soft points of the lockdown, playing
an important agenda-setting role in political discourse. But its proceedings eventually became more
partisan and a little less constructive, especially once the height of the emergency passed. It ceased
operating once usual parliamentary proceduresfully resumed in late May 2020” (Knight 2021a).

9.2.2. Control and transparency

During the pandemic, Parliament worked under changing procedures adopted by the Business
Committee on a monthly basis (NZ Parliament, 2021). This also impacted the control function. In
general, Parliament has multiple options for scrutinizing the Government. These include questions,
petitions, debates and investigations by select committees. Every day thereis a question time during
which the MPs ask the ministers questions about the way they manage the country’saffairs. These are
usually up to 12 questions, answered orally. In this way, the performance of individual ministers and
the government as a whole is examined. Petitions allow complaints to be made, a change in public
policy or law to be demanded. These are then considered by special committees, and they may make
recommendations in a report to Parliament. Within debates, governmentministers must defend their
policies and the management of the country’s affairs. In a weekly general debate, members can raise
any issuethatis close to their hearts. Ifa member raises an urgentmatterthat falls under the purview
of a minister, the Speaker of the House maydecide thatthe matterrequires the urgentattention of the
House. If this is the case, a debate follows. Questions may also be asked on any working day. A select
committee may decide to hold an inquiry to examine the government’s performance in a particular
area. This is supported by witness testimony, reported to Parliament, and Parliament then makes
recommendationsfor the governmentto consider (NZ Parliament, 2021). Parliament’s involvementin
holding the government to accountduring the pandemic was rated satisfactory overall (Knight 2021b).
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10. BRAZIL

Brazilis a federal state with the legislative power being exercised by the bicameral National Congress
(Congresso Nacional). The Chamber of Deputies (Camarados Deputados) is comprised of 513 officials
appointed by the 26 states on a roughly proportional basis through universal suffrage. The Federal
Senate (Senado Federal) consists of 81 representatives, directly elected by the citizens of the respective
state. The National Congressis mostly responsible for fiscal policies as well as the administration of the
union. It can also decide whether the federalgovernment ought to intervene in state level affairs. The
executive is comprised of the president, whois also the head of the state and a cabinet of ministers of
state —also appointed by the president. Thus, not only economicand foreign policies or security affairs
fall under its responsibility. The legislation as well as the executive hold legislative power. Bills
submitted by the executive to National Congress can be scrutinized within a period of 30 days.
However, such provisional acts produce immediate effect until rejected or confirmed (Burns et al.,
2021). Article 62, states that“[ilnimportant and urgentcases, the President of the Republic may adopt
provisional measures with the force of law and shall submit them to the National Congress
immediately” granting the president the right to enact measures that become effectiveimmediately
(Constitution of the federative republic of Brazil of 1988)."%

10.1. Emergency procedures

According to Article 136 and 137 the President, with approval of Congress, may declare a state of
defense or a state of siege. The provisions grant the executive extensive powers to curb the rights of
the people, however, a public health crisis is not mentioned explicitly. Till date, there has not been a
declaration for a state of emergencyin Brazil (Octavio LuizMottaet al., 2021).

10.2. The Brazilian Parliament during COVID-19

10.2.1. Legislative function

The public health crisis has been dealt with within the regular legal framework. Accordingto Article 23,
Il of the constitution, “The Union, the states, the Federal District and the municipalities, in common,
have the power: to provide for health and public assistance”. Since public health is an area of
concurrent competences, conflicts and uncertainties between the various levels of state may arise
(Octévio LuizMotta et al., 2021) - as has been the case during the COVID-19 crisis.

In 2020, Brazil was among the top five most-infected countries (Deveauxet al., p. 9). It is also one of few
examples, where specific temporary changesto the rules of procedure were adoptedin orderto enable
the normalbusinessof Parliament underthe circumstances of the COVID-19 Pandemic (Deveauxet al,
p. 13). On 4 February 2020, the government declared the outbreak of a Public Health Emergency of
NationalImportancein Act.No. 188/GM/MS (Act. No. 188/GM/MS),**implementing Executive Decree
7.616 (Executive Decree 7.616)."> Two days later, on 6 February 2020, Federal Law 13.979, a quarantine
act, established the framework forthe competencies at all states levels to address the Corona crisisand
granted the minister of health extensive power - such as managing the public health emergency
according to WHO recommendations (Federal Law 13.979).” On 3 March 2020, the government
published Act No. 356, providing the Regulation and implementation of the measures (Act No.

153 https://www.globalhealthrights.org/wp-content/uploads/2013/09/Brazil-constitution-English.p df

4 https://perma.cc/7DT8-Y44F
5 http//www.planalto.gov.br/ccivil 03/ Ato2011-2014/2011/Decreto/D7616.htm
156 http://www.planalto.gov.br/ccivil 03/ ato2019-2022/2020/lei/L13979.htm
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356/2020)."" Like Australia, Brazil strictly prioritized Coronavirusrelated legislation. In orderto be able
to continue their task of oversight, the Parliamentsetup a committee of sixlegislator from the Chamber
of Deputies and the Federal Senate (Murphy, 2020, p. 19).

10.2.2. Control and transparency

Theseinterventions were mostly in line with the horizontal quarantine measuresimplemented around
the world and were ultimately established at the state or municipallevel. On a federal level, however,
the president, Jair Bolsonaro, soughtto use the COVID-19 pandemic to centralize power, disempower
the legislation and undermine federal institutions. Provisional Act 926, for example, intended to
establish that alleged essential economic activities cannot be suspended by the states
(Authoritarianism Without Emergency Powers:Brazil Under COVID-19). Provisional Act 936 (Provisional
Act No. 936),"®in which Bolsonaroinvoked Article 62 of the constitution, gave companies the rightto
cut wages up to 100% - a step that was criticized by various commentators but ultimately also
confirmed by the Federal Supreme Court and extended in July 2020 for as long as the pandemiclasts
(Meyer & Bustamante, 2020; Silveira & Satomi, 2020; Soares, 2020). Bolsonaro even attempted to
suspend the period of 30 days in which Congress may overturn (or approve of) provisional acts
proposed by the presidentfor the duration of the pandemic. Thisrequest, which would have effectively
undermined legislative power, as well as Bolsonaro’s attempt to restrict access to information were
stopped by the Federal Supreme Court(Meyer &Bustamante, 2020).

10.2.3. Working Conditions

The Chamber of Deputies passed resolution No. 14/2020 on March 17, 2020, that set up the Virtual
Plenary (Resolution of the Chamber of Deputies 14/2020)."*° The first virtual plenary was held little more
than a week later on March 25, 2020 (Deveaux et al., p. 21). For the transition to go smoothly, it was
imperative to ensure presence and voting registration. The architecture of the program is thus based
on the one hand on a videoconference service, transmitting images and sound, which, since plenary
sessions are public, is also available for persons outside the Chamber of Deputies. On the other hand,
it includes an app called Infoleg which is only accessible for internal users and which guarantees the
functionalities of registering a MP’s presence as well has their voting. Linked to the app is a legislative
managementsystemwhich showsto users“all phasesof the legislative process, all versions of the bills,
allamendments,theresults of each voting, all speeches, the schedule and agenda of the committees’
meetings, and many other informationaboutwhat is going onin thelegislative process.” (Camara dos
Deputados, 2020, p.2)

The Parliament’s use of technology allowed it to maintain its transparency and to ensure public
participation. As mentioned, it held sessions that were streamed live via its own media platforms
(Parliaments and Pandemic: Shifts in Citizen Participation and Inclusion, p. 19). Furthermore, it set up a
dedicated toolfor the publicto track spending on Pandemicrelated relief efforts.Legislation proposals
that were submitted by citizens via the e-citizenship Portal were discussed in the Senate (Deveaux et
al, p.41).

The Parliament’s adaptiveness to the challenges to the Pandemic has partly been formed by the tools
that were already in use before the crises. The IT system, for example, had been designed so that
members of Parliament would receive fiscal and spending updates in real time. The first website for

157 https://pesquisa.in.gov.br/imprensa/jsp/visualiza/index.jsp ?data=12%2F03%2F2020&jornal=515&pagina=185
158 https://www.in.gov.br/en/web/dou/-/medida-provisoria-n-936-de-1-de-abril-de-2020-250711934

159 https://www2.camara.leg.br/legin/fed/rescad/2020/resolucaodacamaradosdeputados-14-17-marco-2020-789854-
publicacaoori-ginal-160143-pl.html
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public participation in legislation, e-Democracia’® was already created in 2008 (Williamson, 2021, p.
17). As highlighted in the e-Parliament report 2020, the challenges of implementing a virtual plenary
system for over 500 MPs while most of the staff was working remote were nonetheless immense.
However, as a result of its overall success, members of Parliament are now more open for innovation
(Williamson, 2021, p. 19). Brazil also stands outin its willingness to share all the information about their
technology and hosting the Open Data Hub '*' were parliaments can seek help for technical questions
and solutions (Williamson, 2021, p. 30).

11. NIGERIA

Nigeria is a federal state with a bicameral National Assembly, modeled after the United States and
consisting of the House of Representatives and the Senate. The Federal Capital Territory (FCT) is
comprised of 36 states. Each state appoints 10 members to the House of Representatives. The Senate
is comprised of three members of each state as well as one from the Federal Capital Territory. The
chambers’ plenary takes place once a week. The President is elected by popular vote and holds the
executive power. He serves as the chief executive as well as the head of state. Allgovernment officials
areelected on afour-year basis (J.F. Ajayi et al., 2020). The National Assembly’s three focal functions are
Lawmaking, Appropriationand Oversight. It can set up committees scrutinizing bills or offer oversight
over publicly funded entities. The consentof bothchambersis required to passlegislation (Parliaments
and Pandemic: Shifts in Citizen Participation and Inclusion, pp. 1-3). If thereis a conflict between
federaland state legislation, the former overrideslatter (Abdulrauf,2021).

With its dense concentration of people in large cities, Nigeria is prone to sanitary problems. Issues of
medical and health services are examined at all levels of governments. (J.F. Ajayi et al., 2020). In
addition, Nigeria's investment in the health sector is among the lowest in the world. There are five
committees (three from the House of Representatives and twofrom the Senate) that focus on oversight
ofthe health care sector. The national public health institution is the NigeriaCentrefor Disease Control
(NCDCQ), which was established in 2018 and which is the leading entity in the national public health
response to the Coronavirus COVID-19. (Parliamentsand Pandemic: Shifts in Citizen Participation and
Inclusion, pp.5-7).

11.1. Emergency Procedures

Emergency procedures are dealt with in the Nigerian Constitution under section 305 (Constitution of
the Federal Republic of Nigeria 1999).% It states that the Presidentcan proclaim a state of emergency
if:

(a) the Federation is at war; (b) the Federation is in imminent danger of invasion or involvement in a
state of war; (c) there is actual breakdown of public order and public safety in the Federation or any
part thereof to such extentas torequire extraordinary measures to restore peace and security; (d) there
is a clear and present danger of an actual breakdown of public order and public safety in the Federation
orany part thereof requiring extraordinary measures to avertsuch danger; (e) there is an occurrence or
imminent danger, or the occurrence of any disaster or natural calamity, affecting the community or a
section of the community in the Federation; (f) there is any other public danger which clearly

160 https://edemocracia.camara.leg.br/

161 https://www.ipu.org/innovation-hub/open-data-hub

162 http://www.nigeria-law.org/ConstitutionOfTheFederalRepublicOfNigeria.htm
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constitutes a threatto the existence of the Federation; or (g) the President receives a request to do so
in accordance with the provisions of subsection (4) of this section.

Section 305 (2) requires the legislature to approve the proclamation of a state of emergency ex post
immediately after it is declared, otherwise it expires. In addition, Section 45(2) permits emergency
measures if they are justified by the situation at hand.In this case, itis up to the judiciary to assess the
situation and limit the emergency powers. Finally, the provisions for crisis situations are specified in the
Emergency Powers Act of 1961, '® whose statusis currently unclear,however (Abdulrauf, 2020).

11.2. The Nigerian Parliament during COVID-19

11.2.1. Legislationand policy making

Both chambersofthe National Assembly actedearly on thethreat of the COVID-19 disease. Already on
January 29 the House of Representatives put forth a motion, demanding state agencies and the
Ministry of Health to prop up vigilance and the screening of incoming travelers. In orderto provide the
NCDC with enough resourcesto trackthe virus,the Senate called for increasedfunding on January 30.
In total, between Januaryand March, thirtyinterventions were made by the bodies, including debates
or committee engagements.

There has been no declaration for a state of emergency in Nigeria according to section 305 of the
Nigerian constitution. Instead, president Muhammadu Buhari invoked the Quarantine Act 1926,'*
which grants him expansive powers, such as making any Regulation necessary for the purpose of
“preventing the spread of any dangerous infectious disease from any place within Nigeria [...]"
Crucially, while the legislative must approve emergency powers undersection 305, the Quarantine Act
is a mere executive instrument with no such oversightfunction. Following the Act, thefirst Regulations
were adopted on 30 March 2020 (COVID-19 Regulations No. 1 of 2020).'® Referring to sections 2,3 and
4 of the Quarantine Act, the Regulations ordered “the cessation of allmovementsin Lagosand the FCT
for an initial period of 14 days”. The Regulations - including the restrictions on movements — were
extended for another period of 14 days on 13 April 2020. The actions taken by the president, in
especially the lockdowns imposed on Lagos and Ogun, and Kano were criticized for lacking a legal
justification. The critiqueis part of the bigger debate on therelationship between the Quarantine Act
andthe constitution (Abdulrauf, 2020, 2021; Eboibi & Robert, 2021).

11.2.2. Control and Transparency

Although the pandemic was increasingly brought under control during the Summer of 2020, the
President continued to rule first and foremost unilaterally. The role of the parliament was reduced to
an advisor of the federal governmentwithoutanyaccountability function.While the Senate Committee
engaged with the Federal Ministry of Health and the Presidential Task Force on COVID -19, the House
of Representativesadopted the Emergency Economic Stimulus Bill 2020. The only real effort from the
National Assembly to challenge the federal system was the Infectious Diseases Bill of 2020, '® which,
paradoxically, would have granted the executive even more power. The bill was withdrawn, however
(Abdulrauf, 2021).

163 https://qazettes.africa/gazettes/ng-government-gazette-supplement-dated-1962-09-22-no-76-part-b

164 http://lawsofnigeria.placng.org/laws/Q2.pdf

165 http://lawsofnigeria.placng.org/laws/Q2.pdf

166 https://placng.org/i/wp-content/uploads/2020/05/Control-of-Infectious-Diseases-Bill-2020.pdf
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11.2.3. Working conditions

While normalbusiness of the Assembly continued throughout mostof March, on the 24th the plenary
was adjourned until April 26, 2020. Essentially, the legislative arm of the government was shut down
forawhole month After the shutdown, plenary was held under (among others)strict social-distancing
guidelines, face masks recommendations, mandatory temperature checks or the provision of hand
sanitizers. However, also the transparency of the Parliament was curtailed. Limitations on the number
visitors were imposed as much as media representation was cut down (Parliaments and Pandemic
Shifts in Citizen Participation and Inclusion, pp.9-17).
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ANNEX IV - SPECIFIC EMERGENCY OVERSIGHT MEASURES AND
INSTITUTIONS

Table 15: SpecificEmergency oversight measures and institutions

Country Specificoversight measures

Belgium Set-up of a Commission in charge of monitoring the implementation of the Laws
enabling theKing to take emergency measuresagainst COVID-19

Bhutan Set-up of a special Committee on COVID-19 prepardness and response

Bolivia Set-up of a Joint Special Investigation Committee

Brazil Set-up of a special committee in the chamber and of a mixed committee with 6
senators and 6 deputies

Bulgaria Set-up of a Temporary Commission for the control of expenditures of public funds

to overcome the consequences of the spread of COVID-19

Burkina Faso

Set-up of a fact-finding mission on the management of COVID-19 by the
Government

Canada Set-up of a Special Committee on COVID-19

Chile Set-up of two special Committees of Inquiry on COVID-19 management

Czech Specific procedure set up to inform the Bureau of government measures

Republic

Djibouti Set-up of a Comission for the support and monitoring of the fight against COVID-
19

Dom. Bicameral Commission to follow-up on the declaration of the state of emergency

Republic

El Salvador Set-up of an Inter-Institutional Committee to control strategies, plans, protocols,
actions, and budgets of the COVID-19 pandemic

Ethiopia Set-up of a State of Emergency Inquiry Board to empowerthe Council of Ministers
toissueregulation

France Set-up ofa COVID-19 Commission of Inquiry

Gabon Set-up of a Commission of Inquiry dedicated to the control and evaluation of the
managementof COVID-19

Guatemala Set-up ofa Committee on COVID-20

Honduras Set-up of a Special Emergency Commission for COVID-19

Ireland Set-up of a Special Committe on COVID-19Response

Israel Set-up of a Special Committee on the Novel Coronavirus and for Examining the
State's Preparationsfor Epidemics and Earthquakes

Jamaica Set-up of a Select Committee to review developmentsrelated to the COVID-19
pandemic

Kenya Set-up of a Select Committee on COVID-19 (Prevention, Response and
Management)

Kosovo Set-up of a Commission of Inquiry on the management of the pandemic by the
Government

Mauritania Set-up of a Committee to follow up the special fund for social solidarity and

combating coronavirus, which is integrated by MPs

New Zealand

Set-up of a special Epidemic Response Committee

Nigeria

Set-up ofa Committee on COVID-19

Norway

Set-up of a Coronavirus Special Committee; Extenision of minority rights obliging
Government to revoke (parts of) a regulation if at least 57 MPs sent a written
declaration to the Storting's Bureau statingthat theydid not supportit
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Pakistan Set-up ofa Committee on COVID-19

Papua New | Permanent Committee on Emergencyto presenta specialreport on COVID-19

Guinea

Peru Set-up of two special Committees for a 90-days periodeach

Philippines Set-up of "Defeat COVID-19" Committee

South Korea | Set-up ofa Special Committee for the response to COVID-19

Spain Set-up of a Comission for Social and Economic Reconstruction

Suriname Set-up of a COVID-19 crisis committee

Thailand Set-up of a COVID-19 oversight Committee

The Gambia | Set-up ofa Select Committee on the State of PublicEmergency

Trinidad and | Public Accounts and Appropriations Committee conducts an inquiry into the

Tobago preparednessof publicauthoritiesfor COVID-19

Uganda Set-up of a Technical Committee on COVID-19

United Committee on Health and Social Services conductsan inquiry on the management

Kingdom of the Coronavirus outbreak

USA Set-up of a Subcommittee on the Coronavirus Crisis of the Committee on Oversight
and Reform

Yemen Set-up of a Special Committee to follow the pandemic

Author’s own compilation presentation based on data of the “INTER PARES Parliamentary responses during the COVID-19
Pandemic — Data Tracker”. https://datastudio.google.com/embed/u/0/reporting/191dd812-cb5e-432c-aae1-a743bbc2678f/-
page/c8SNB, and the Venice Commission’s Observatory of situations of emergency in Venice Commission Member States.
https://www.venice.coe.int/WebForms/pages/?p=02 EmergencyPowersObservatory&lang=EN.
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