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Abstract 

This study, commissioned by the European Parliament's Policy 
Department for Citizens' Rights and Constitutional Affairs at the 
request of the AFCO Committee, analyses the evolutions of the 
modes of governance at EU level. It shows that the so-called 
Community method has undergone a double evolution towards 
more intergovernmentalism, on the one hand, and more 
parliamentarisation, on the other. In particular, in recent years, 
the first trend has dominated. The study proposes solutions to 
defend the centrality of the Community method and to increase 
the Union’s capacity to act in an efficient, integrated and 
democratic way. 
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EXECUTIVE SUMMARY 
 

It is impossible today to discuss the political system of the European Union (EU) without referring to 
the EU’s capacity to deal with crises. The EU has, indeed, been in a permanent state of crisis and crisis 
management in the last 20 years. This is by no way neutral, as crises tend to impact the EU political 
system at two levels.  

First – as at any level of government – they usually benefit the executive power, as they require quick, 
sharp, and often innovative solutions; the need for an urgent action is not favourable to deliberative 
assembly – thus to the parliaments – and to the interinstitutional interplay. At the EU level, the 
phenomenon is even more pronounced, as the European Council is the only institution capable to act 
even when the EU is deprived of clear competences, by developing ad hoc intergovernmental 
instruments.  

Second, some crises have a direct impact on the functioning of institutions, as this was the case with 
the Covid-19 pandemic. All institutions had to invent new ways to organize work from remote and to 
develop the necessary digital tools. Here again, the effect was asymmetrical, as the pandemic was more 
challenging for the European Parliament (EP, Parliament) with 705 members than for the College of 
Commissioners, the Council of the European Union (Council) or the European Council, all composed of 
a limited number of key-players.  

The need to take urgent decisions in a very constraining context has challenged the democratic 
legitimacy of policy-making processes. It has not only given some sort of pre-eminence to the executive 
bodies (the European Council and the European Commission) over the legislative ones (Parliament, but 
also the Council when acting as a high chamber); it has also deeply impacted the institutions’ 
functioning: it has become far more centralised and opaquer, ignoring, to some extent, the principles 
of openness, transparency, consultation, and accountability.  

The Conference on the Future of Europe has underlined those challenges and discussed the ways to 
improve the capacity of the EU to act promptly and efficiently in the areas under its competences – and 
even in others? – and to increase the democratic legitimacy of the EU decision-making procedures, 
especially by improving citizens’ participation1. This fundamental task implies to clarify the current 
state of things within the EU, that is driven by three different decision-making logics: the Community 
method, the intergovernmental approach, and the parliamentary approach. 

The “Community method”, the method originally invented by Jean Monnet and his colleagues, gives a 
fundamental role to the Commission – in charge of finding a consensus with the stakeholders, the 
Council, and, since the 1990s, Parliament. It is now embodied in the ordinary legislative procedure; the 
Council acts mainly by qualified majority voting (QMV), and the Court of Justice of the European Union 
(Court of Justice, Court) has a full oversight role.  

As early as the mid-1960s, the Community method was challenged by intergovernmental solutions 
that have been progressively formalised ever since. Following the economic and financial crisis of 2008 
and the institutionalisation of the European Council by the Treaty on the Functioning of the European 

                                                             
1  Caunes, K., Costa, O., Garben, S. and Govaere, I. (ed.), double special issue, European Law Journal, “Shaping European 

Democratic Integration of the 21st Century: an Interdisciplinary Contribution to the Conference on the Future of Europe”, 
vol. 26, n° 5-6, 11/2020 (pub. 02/2022), p. 287-508. For the final results of the Conference, see also: Future of Europe: 
Conference Plenary ambitious proposals point to Treaty review. 

 
 

https://www.europarl.europa.eu/news/en/press-room/20220429IPR28218/future-of-europe-conference-plenary-ambitious-proposals-point-to-treaty-review
https://www.europarl.europa.eu/news/en/press-room/20220429IPR28218/future-of-europe-conference-plenary-ambitious-proposals-point-to-treaty-review
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Union (TFEU, Treaty of Lisbon) that entered in force on 1 December  2009, we have witnessed the 
emergence of a so-called “Union method” that gives a central role to the European Council and relies 
on intergovernmental decision-making 2. The European Council and the Council decide with unanimity; 
the Commission and Parliament have a limited role, as well as the Court of Justice. 

There is finally a third approach to decision-making in the EU: a “parliamentarised” approach of the 
Community method. Parliament and political concerns play a greater role than in the traditional 
approach, in which expertise and the adjustment of stakeholders’ visions and interests dominate. 

Since the Treaty of Lisbon, the above mentioned intergovernmental methods have gained importance 
and challenged the central roles of the Commission and Parliament. A thorough reflexion is necessary 
in order to take action and to stop this development. The conclusion and follow-up of the work of the 
Conference of the Future of Europe is certainly a great opportunity to launch reforms at various levels, 
capable to limit this drift and to restore the capacity of the EU to function in an efficient, integrated, 
and democratic way. 

This study first gives a view on the history of decision-making system in the EU, explaining why the EU 
political system is unique and what are the two main logics at play since the late 1960s. It then turns to 
EU governance today, detailing the three main methods that are now competing: the Community 
method, the intergovernmental approach, and the parliamentary approach. This leads to a situation of 
institutional ambiguity and confusion, and to a context that endangers the Community method to the 
benefit of the intergovernmental approach. Finally, the study gives policy recommendations on how 
to increase the Union’s capacity to act efficiently and to ensure the democratic nature of policymaking. 
It first pays specific attention to the Spitzenkandidaten procedure, which is very central to the 
clarification of the EU governance system at several levels. It then considers a series of other potential 
reforms; some would apply to Parliament internally, some to the other institutions or to the decision-
making procedures in general. The study also discusses the issue of EU competences and addresses the 
way treaty revision can be handled. 

 

  

                                                             
2  Wessels, W. (2011). The European Council. Palgrave Macmillan. 
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1. THE HISTORY OF THE EU DECISION-MAKING SYSTEM 
 

The institutional system of the EU results from choices made in the 1950s. They were tempered by 
many treaty reforms and a gradual development of institutional dynamic and balance of power, and 
informal working methods. The original treaties of Paris 3 and Rome4 have set up a unique institutional 
design that is difficult to analyse and theorise by reference to the traditional concept of comparative 
politics or constitutional law, and that soon allowed for various political and theoretical 
interpretations5.  

The initial objective of the Founding Fathers was to establish an institutional system capable to address 
efficiently the many challenges of the time and to avoid systematic partisan and national divisions and 
deadlocks. Most of the competences and tasks, such as drafting and implementing norms and the 
budget, relations with the stakeholders and Member States, management of European policies and 
international negotiations, were with the Paris Treaty devoted to the High Authority of the European 
Coal and Steel Community (ECSC), and later with the Rome Treaties to the Commission of the European 
Economic Community (EEC) and that of the European Atomic Energy Community (EAEC, Euratom). The 
smaller Member States nevertheless requested the creation of a Council, composed by national 
delegates, which would be in charge of approving the legislative proposals of the High 
Authority/Commission. The initial treaties also mentioned a parliamentary assembly, but it was mainly 
symbolic and had limited competences, focused only on control and deliberation.6 

The institutional system of the Communities was not intended to be democratic and to ensure citizens’ 
participation, and politics had no place at supranational level7. The Communities were supposed to 
build their legitimation mainly by providing public goods (security, growth, free circulation…) and by 
satisfying the needs of stakeholders and political, economic, and administrative elites. Regarding the 
decision-making itself, legitimation was also legal and rational: legal, as a result of the implementation 
of treaties, negotiated and ratified at unanimity by the Member States; and rational, as the outcome of 
a process giving much room to expertise and to a dialogue with stakeholders8.  

The initial institutional system faced several evolutions, following different logics and objectives, but 
was never fundamentally reformed. The main institutions are still in place – with the addition of the 
establishment of the European Council – and the Commission is still at the centre of the system. The 
latter has, however, undergone a double process of ‘intergovernmentalisation’ and 
‘parliamentarisation’, resulting from the pressure of the public opinion and the national leaders, and 
from some historical events. This double evolution is also an answer to the growing needs of 
legitimation, induced by the extension of the EEC/EU competences. First, some Member States’ leaders 
have tried to better control the various activities of the Commission9, and a bit later, the Communities 

                                                             
3  Treaty establishing the European Coal and Steel Community, ECSC Treaty, signed in Paris on 18 April 1951 between France, 

Italy, West Germany, Belgium, Luxembourg, and the Netherlands, establishing the European Coal and Steel Community. 
4  Treaty establishing the European Economic Community (EEC) and the Treaty establishing the European Atomic Energy 

Community (EAEC or Euratom), signed in Rome on 25 March 1957.  
5  Saurugger, S. (2013). Theoretical approaches to European integration. Macmillan International Higher Education. 
6  Westlake, M. (1994). A modern guide to the European Parliament. Burns & Oates. 
7  Wallace, W., & Smith, J. (1995). Democracy or technocracy? European integration and the problem of popular  

consent. West European Politics, 18(3), 137-157. 
8  Featherstone, K. (1994). Jean Monnet and the democratic deficit in the European Union. JCMS: Journal of Common Market 

Studies, 32, 149. 
9  Hoffmann Stanley (1966), Obstinate or obsolete? The fate of the nation-state and the case of Western Europe. 
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have started to address the issue of the ‘democratic deficit’10, leading to the direct election Parliament 
in 197911 and to its progressive empowerment12.  

The Commission has, however, always resisted to a complete reform of the European political system 
in the direction of a more intergovernmental set-up – in which it would have been a simple general 
secretariat – or in the direction of a real parliamentary regime – in which it would have become a 
government. The Commission has managed to save, to some extent, the “Community method”, its own 
centrality and its key-role in the definition and the implementation of most policies. EU governance 
thus remains specific, comparable to no other political system, and subject to various theoretical and 
political interpretations. 

 

1.1. A unique institutional system  
 

In 2022, the EU institutional system still derives from the one instituted by the Treaty of Paris in 1951. It 
has been called ‘sui generis’13, as it was (and still is) the only of its kind, the result of an original 
brainstorming, and not of the replication of an existing model. The institutional system of the EU is 
quite complex today. According to Article 13 of the Treaty on European Union (TEU)14, it comprises 
seven institutions: Parliament, the European Council, the Council, the Commission, the Court of Justice, 
the European Central Bank (ECB) and the Court of Auditors. The European Economic and Social 
Committee and the European Committee of the Regions are consultative organs; the European 
Ombudsman and the OLAF – the European Anti-fraud Office – contribute to accountability and control; 
no less than 45 European Agencies run policies or advise the EU institutions.  

The definition of the overall action of the EU and the development and management of its policies 
involve four main institutions:  

The Commission is the executive branch of the EU. It is supposed to act in the European ‘general 
interest’ and be completely independent from the Member States, but it is accountable to the 
Parliament. It still has the monopoly when drafting EU norms – with a few exceptions – and may be 
given the right to adopt delegated and implementing acts. It also drafts and runs the EU’s budget and 
oversees the proper application of EU law. Finally, it represents the EU during international 
negotiations linked to its core policies, on the basis of a mandate from the Council.  

Parliament, that was originally deprived of competences, has progressively been empowered, and has 
today several key-functions. It shares, for most legal acts, the legislative power with the Council through 
the ‘ordinary legislative procedure’ (OLP). It votes the budget, also together with the Council, and 
approves a wide range of EU international agreements. It enjoys tools and rights to control the 
Commission – that is far more developed than in the 1950s – and can ask questions to the Council. It 

                                                             
10  Robinson, M. T. (1972). The Political Implications of the Vedel Report. Government and Opposition, 7(4), 426-433. 
11  The Decision and Act concerning the election of the representatives of the Assembly by direct universal suffrage were 

signed on 20 September 1976. Following ratification by all Member States, the act entered into force in July 1978, and the 
first elections took place on 7 and 10 June 1979. 

12  Corbett, R. (1998). The European Parliament's role in closer EU integration. Springer. 
13  Klabbers, J. (2016). Sui generis? The European Union as an international organization. A Companion to European Union Law 

and International Law, 3-15. 
14  The Treaty on European Union, “Treaty of Maastricht”, was signed on 7 February 1992 and it entered into force on 1 

November 1993.The current version of the TEU entered into force in 2009, following the Treaty of Lisbon.  
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can express its views on any topic related to the EU. It ‘elects’ the President of the Commission, 
approves the other members, and participates in the appointment of several EU organs. 

The Council carries out, together with Parliament, legislative and budgetary functions and is lead 
decision-maker for the Common Foreign and Security Policy (CFSP). Depending on the subject, it takes 
its decisions by simple majority, unanimity, or qualified majority – which has become the voting rule 
by default. It also has executive functions, for the less integrated policies (CFSP, Justice and Home 
Affairs, JHA), and is a place for intergovernmental discussions on any topic.  

The European Council started to meet informally in 1974 and was fully institutionalised in 2009 only. It 
now has a full-time president, elected by its members. The European Council provides the general 
political directions to the EU, but it also has a specific role regarding CFSP and the area of freedom, 
security, and justice. It takes its decisions by consensus, and, exceptionally, by qualified majority – for 
instance to appoint its own President or the President-designate of the Commission, or to agree on the 
launch of a Convention on the proposal of Parliament.  

‘Non-institutional’ actors also play a key role in EU governance, be it for decision-making or the 
implementation of norms 15. In Brussels and the other working places of the EU institutions, thousands 
of experts of various kinds – independent consultants, Member States’ officials, researchers, academics, 
representatives of think tanks, etc. – participate in the development and implementation of EU policies. 
There are around 12 000 organisations and lobbyists interacting with EU institutions16 which employ 
around 30 000 people17. It is worth recalling that they were part of the original ‘Community method’: it 
aimed at finding a consensus between the Commission (representing the European general interest), 
the Council (expressing Member States’ views), but also the stakeholders (as the main recipients of 
European policies). The non-institutional actors still play a crucial role, thanks to several peculiarities of 
the EU political system: its polycentrism and absence of hierarchy; the technicality of EU norms; the 
limited influence of European political parties on policymaking; the absence of a true European public 
sphere; the limitations of the logic of representation; the governance by committees in several 
institutions; the importance of expertise and the belief in “evidence-based policies”. Lobbyists and 
experts thus take advantage of EU institutions that are constantly in search of expertise, inputs, and 
legitimation. They form a European elite that monitors closely the EU’s activities and try to influence 
them. They also make a systematic use of the possibilities for action offered to European citizens by the 
treaties 18: the more EU institutions try to interact with the civil society at large, in order to improve the 
pluralism of interest representation, the more they offer ways of influence for lobbyists. 

 

1.2. The two logics of EU decision-making 
 

The different logics of the EU decision-making are not only a result of history. Already in 1957, the EEC 
Treaty introduced a dual logic of decision. Based on a Commission proposal, decisions could be taken 
by the Council either unanimously or (after a ten-year transition period and only in certain domains) by 
a qualified majority, based on a system of “weighted vote” (from one to four, depending on the “size” 
of the member state, with a threshold of 70 per cent). In both cases, Parliament had only a consultative 

                                                             
15  Coen, D., & Richardson, J. (Eds.). (2009). Lobbying the European Union: institutions, actors, and issues. Oxford University Press. 
16  Transparency Register. 
17  EU fact check - Mostly true-Between 25.000 to 30.000 lobbyists are working in Brussels. 
18  Alemanno, A. (2017). Lobbying for change: find your voice to create a better society. Icon Books. 

https://ec.europa.eu/transparencyregister/public/homePage.do
https://eufactcheck.eu/factcheck/mostly-true-between-25-000-to-30-000-lobbyists-are-working-in-brussels/
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role. The second option, called the ‘Community method’, was to gradually become the norm. Charles 
De Gaulle, however, opposed this perspective in 1965 by holding his country’s participation in the 
Council. The “Luxembourg compromise” was adopted in 1966 to put an end to this “empty chair” 
crisis 19; it provoked de facto a suspension of the use of the qualified majority rule until the late 1980s. 
As a consequence, the Council became a central decision-making actor, carefully reviewing, amending 
or opposing the legislative proposals. The Commission gradually favoured unambitious and non-
controversial texts, and developed “soft law” tools, that did not need to be approved by the Council. 
The Community method was still there, but it applied only to routine decisions (the so-called ‘low 
politics’); the intergovernmental decision-making became the norm for major decisions and the less 
integrated policies (‘high politics’).  

The Treaty on European Union (1993) has formalised this duality. Its objective was to transform the 
European Communities – set-up to develop a limited number of policies around the single market – 
into a more ambitious political Union – expected to develop activities in areas that are more central to 
the state’s sovereignty and to establish closer relations with its citizens in order to legitimise that. To 
ease an agreement on the new treaty, a second and a third “pillar” were created, both driven by a more 
intergovernmental form of decision-making, largely based on the Council and European Council, 
limiting the role of the Commission, Parliament, and the Court of justice. In 2009, the Treaty of Lisbon 
merged the three pillars, generalised co-decision (‘ordinary legislative procedure’) to the most part of 
legislation and extended the use of qualified majority voting in the Council. However, the EU still blends 
the Community method and the intergovernmental approach for the most sensitive issues.  

But there is more. With the multiplications of crises since the entry into force of the new treaty 
(Eurozone, refugees, tensions with Russia about Crimea, the Covid-19 pandemic…) and with the 
growing tensions among the Member States (Brexit, rise of Euroscepticism in Central Europe), the 
European Council, that has been fully institutionalized in 2009, has imposed itself as a key-player. A 
new decision-making approach has emerged. In the EU microcosm, it is often called “Union method” 
(by opposition to the “Community method”), and in the academia, it has been theorised as the “new-
intergovernmentalism”20. Despite the “fusion” of the three pillars originally created by the Treaty of 
Maastricht that entered in force in 1993, the Union method has reinforced the duality of decision-
making logics at EU level – and created a constant tension and even competition between them21.  

This duality is not fortuitous: it results from the enduring, or even growing, reluctance of national 
officials towards the “Community” approach which they have perceived as too federal. When one reads 
the treaty, the intergovernmental method seems to be residual and limited to exceptions, but the 
management of the recent crises has shown that it can be very preponderant. The European Council 
has become the leadership organ in the EU, replacing the Commission in this role22, and it has taken 
the habit of giving very precise instructions to the Commission, even regarding legislative matters 
governed by the ordinary legislative procedure. 

                                                             
19  Palayret, J. M., & Wallace, H. S. (2006). Visions, votes, and vetoes: The empty chair crisis and the Luxembourg compromise  

forty years on (No. 34). Peter Lang. 
20  Bickerton, C., Hodson, D., and Puetter, U. (2015). « The New Intergovernmentalism: European Integration in the Post-

Maastricht Era ». JCMS: Journal of Common Market Studies 53, no 4: 703–722; Puetter, U. (2014) The European Council and the 
Council. New intergovernmentalism and institutional change, Oxford: Oxford University Press.  

21  The Treaty on European Union, “Treaty of Maastricht”, was signed on 7 February 1992 and it entered into force on 1 
November 1993. See also above footnote 15. 

22  Schimmelfennig, F. (2018). Liberal intergovernmentalism and the crises of the European Union. JCMS: Journal of Common 
Market Studies, 56(7), 1578-1594. 
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The complex history of European integration has thus led to the institutionalisation of two main 
approaches of decision-making. Whenever the Member States agree on clear priorities and the need 
of an integrated action (single market, competition policy, trade, agriculture, consumer protection, 
environment…) the decision involves fully the supranational institutions (the Commission, the EP, the 
Court), as well as the stakeholders, and decisions are taken by qualified majority voting within the 
Council. However, when there is no strong consensus on the objectives and the urgency of action 
(foreign policy, cooperation in criminal matters, fiscal policy) or when the EU is confronted to an 
unprecedented problem for which no institutional or legal tools exist, the EU uses intergovernmental 
mechanisms; in such cases, the Commission and Parliament as well as non-institutional actors are left 
aside, and the Court of justice has only limited powers. 

The rise of the “new-intergovernmentalism” is not the only evolution of the EU political system. It has 
also experienced a gradual process of pacification of the relations between the main institutions – the 
Commission, Parliament, and the Council. Originally, they were very independent, and decision-
making was organised following the procedures described by the treaty. The Commission was drafting 
the proposals, in a very independent way; it could consult the Member States through meetings of a 
“group of experts” in order to foresee potential difficulties in the Council at the stage of decision-
making, but this was not compulsory. Once the proposal was issued, Parliament deliberated on it and 
proposed amendments. The Council was called to do the same, independently. Under the terms of the 
procedure of “co-decision” introduced by the Treaty of Maastricht, Parliament and the Council were to 
find an agreement at two readings and, in case of disagreement, a “conciliation” process.  

However, this scheme has much evolved and, today, the decision-making is very different from that 
logic of “shuttle” between independent institutions. As soon as in the mid-1980s, the institutions of the 
European Communities (EC) have developed informal ways of consensus-building for budgetary 
matters, via the negotiation of interinstitutional agreements23. The objective was to limit the conflicts 
and recurring deadlocks. The price to pay for the Commission and the Council was to accept a dialogue 
with Parliament, which, in turn, had to adopt a less conflictual approach than before. This decision-
making strategy based on informal negotiations and interinstitutional agreements has later been 
extended to legislative matters via the so-called ‘trilogue’ negotiations. At the end of the 1990s, the 
Commission, Parliament and the Council have started to discuss some files behind closed doors in 
informal meetings involving a limited number of representatives’ negotiators24. This approach was 
progressively mainstreamed and codified via an interinstitutional agreement 25 and the internal rules of 
procedure of the three institutions. It has led to a spectacular reduction of conflictuality: during the 8th 
Parliamentary term (2014–2019), Parliament and the Council were able to adopt 99 per cent of the 
legislative texts subjected to the ordinary legislative procedure at an early stage. In total 80 per cent of 
these were adopted at first reading and 10 per cent at early second reading (i.e., approval by Parliament 
of the “common position” of the Council with no amendment) and one per cent at second reading26. 

                                                             
23  Hagemann, S. (2012). Negotiations of the European Union budget: How decision processes constrain policy ambitions. 

In European Union budget reform (pp. 23-39). Palgrave Macmillan, London. 
24  Héritier A. (2012), ‘Institutional Change in Europe: Co-Decision and Comitology transformed’, Journal of Common Market 

Studies 50(1): 38-54.  
25  Joint Declaration on practical arrangements for the codecision procedure, 22 May 2007, P6_TA(2007)0194  
26  Marié, A. (2019) ‘European Parliament: Is the grand coalition really a thing of the past?’. Bruges Political Research Papers, 

Vol. 75, pp. 1-31. 

https://www.europarl.europa.eu/doceo/document/TA-6-2007-0194_EN.html
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This trend has stabilised and become the norm since the 2019 European elections, even if we witness 
a higher number of early second reading (30 per cent)27. 

 

Table 1: Stage of adoption of OLP acts since the fifth term 

 
Source: European Parliament – Mid-term activity report, Developments and Trends of the Ordinary Legislative Procedure 1 
July 2019 - 31 December 2021 (9th parliamentary term), 2021, PE 703.724, p. 12. 

 

It is worth noting that the capacity of the three institutions to find early agreements is not the result of 
the domination of one institution over the others, or of the key-role of a party or a coalition. In 
parliamentary regimes at national level, we often witness the “fusion” of powers: the government and 
the lower chamber, sometimes the upper chamber as well, work very closely under the authority of the 
party leader – who’s the Prime Minister. Members of parliament from the opposition are powerless, 
and those from the majority are constrained to be loyal to the government. There is nothing such at 

                                                             
27  European Parliament, Mid-term activity report, Developments and Trends of the Ordinary Legislative Procedure 1 July 

2019 - 31 December 2021 (9th parliamentary term), 2021, 33 p. PE 703.724. 

https://www.europarl.europa.eu/cmsdata/245741/Mid-term-Activity-Report_EN.pdf
https://www.europarl.europa.eu/cmsdata/245741/Mid-term-Activity-Report_EN.pdf
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the EU level. The high level of early-stage agreements is the result of the three institutions’ capacity to 
negotiate in a constructive way, the development of routines, and the common belief that an imperfect 
agreement is better than a fight. The partisan dimension of the trilogue is nevertheless on the rise, and 
the European political parties play a growing role in the coordination of their members within the 
Commission, the Council, and Parliament. Also, there is a tendency of pro-European political parties 
and parliamentary groups (Christian-democrats, socialists, liberals and, to some extent, the Greens) to 
work together, especially in order to limit the influence of their more Eurosceptic counterparts. There 
even was a formal coalition (EPP, S&D and Renew) between July 2014 and December 2019, and again 
since January 2021 – which is obviously easing the negotiations in Parliament and between the 
institutions. 
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2. WHICH GOVERNANCE FOR THE EU TODAY? 
 

In this section, we propose an overview of the current situation of EU governance, which is complex 
and ambiguous, subject to tensions and divergences, but also efficient and resilient. First, we will see 
that the ‘Community method’ is not dead yet: the Commission still has a central role in the EU policy-
making system. Also, various supranational competences have been reinforced by the Treaty of Lisbon 
and since its entry into force in 2009. However, as said, the EU has also undergone a reinforcement of 
the intergovernmental logic in the late 1960s that has been revivified by the various crises which 
continue to hit the EU since the mid-2000. Those repeated crises have strengthened the 
intergovernmental bodies and have given birth to a new approach of EU governance that largely relies 
– at least for key-decisions – on the instructions given by the Member States’ capitals. There is a third 
trend that takes the form of a deep process of parliamentarisation of EU governance. It has emerged as 
a consequence of the reinforcement of Parliament – as well as the revised appointment procedure of 
the Commission and the increasing importance of the European elections.  

It seems paradoxical for the EU to experience at the same time both an intergovernmental and a 
parliamentary drift, but this is the case. Those two trends do not apply to the same topics nor policies 
– even if things are sometimes uncertain and conflictual – but they both do impact the “Community 
method”: in the first case, the Commission is subjected to the decisions and instructions of the 
European Council; in the second, it is constrained and influenced by its political dialogue with 
Parliament.  

 

2.1. The community method: not dead yet 
 

Originally, the “Community method” was focussed on the relationship between the Commission, the 
Council, and the stakeholders. In the late 1950s, this logic of decision-making and institutional balance 
gave birth to a neo-functionalist approach emphasising the autonomy of the Commission and its 
dialogue with the stakeholders, and describing European integration as a process out of reach of 
Member States, irresistibly depriving them of their sovereignty 28. As said, the Community method was 
mainly legitimised with legal arguments and by the satisfaction of political, administrative, and 
economic elites.  

Aside from the “Community method” based on interinstitutional negotiations, there has always been 
a kind of “centralised regulation”. This is the case when a decision (often with a limited scope, and 
mostly for the implementation of a given policy) is taken independently by a European authority. The 
Commission does so when it deals with customs, competition policy or marine resources; the ECB as 
well, when it manages monetary policy and banking supervision (financial stability); some EU executive 
agencies also have that capacity, for some precise matters. We will not address this very specific 
dimension of EU governance, as it does not really relate to law-making – even if it leads to the adoption 
constraining measures. 

                                                             
28  Haas, E. B. (1958), The Uniting of Europe, political, social and economic forces, 1950-1957, London: Stevens & Sons; 

Lindberg, L. N. (1963), The Political Dynamics of European Economic Integration, Stanford: Stanford University Press. 
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Parliament only gradually came into the frame in the late 1980s, starting with the “cooperation” 
procedure introduced by the Single European Act (1987)29. This treaty boosted the Community method 
by challenging the Luxembourg Compromise (1966)30 and consequently the systematic search for 
unanimity within the Council. The Treaty of Maastricht finally introduced the “co-decision” procedure, 
giving a constraining role to Parliament. The Treaty of Amsterdam31 simplified it, established a 
symmetry between Parliament and the Council, and allowed the institutions to find negotiated 
agreements. Since then, the scope of this procedure – now called the Ordinary legislative procedure 
(OLP) – has been constantly expanded and accompanied in most cases by qualified majority voting in 
the Council. Today, the OLP applies to 80 per cent of the legislation 32, and the European budget is 
adopted through a similar procedure. 

As said, the Community method has been impacted by a double evolution: the emergence of an 
intergovernmental leadership and the parliamentarisation of the EU regime. The Commission has 
battled to preserve the centrality of the Community method. Since the Single European Act (1987), it 
has been very active to mobilise supranational networks of stakeholders able to support its action and 
proposals 33. In 2001, the Commission also adopted a ‘White Paper on European Governance’34, a 
communication that advocates for the Community method and suggests ways to improve it with no 
treaty change. At the same occasion, it proposed a theorisation of the EU decision-making system by 
calling it a system of ‘European governance’35. Borrowed from social sciences, the concept of ‘European 
governance’ was presented as more efficient and more adapted to the challenges of the time than the 
traditional ‘government’36. It was used to account for several of its peculiarities, such as the institutional 
complexity, the absence of hierarchy and centrality, importance of expertise and the search for 
consensus at various levels. The Commission tried to make the public and media acknowledge this new 
approach of public action. It also attempted to improve it, by undertaking various internal reforms, by 
negotiating inter-institutional agreements and by defining a series of norms of ‘good governance’. In 
addition, the Commission claimed the concept of ‘multi-level governance’ (MLG) used by academics to 
describe the emergence at the EU level of a new way to adopt and implement policies as the result of 
the interaction of numerous actors belonging to public institutions, private companies, and civil society 
organisations, positioned at different levels (local, regional, national, European, global) and structured 
in informal networks of negotiations37.  

                                                             
29  Signed in Luxembourg on 17 February 1986 and in The Hague on 28 February 1986; entered in to force on 1 July 1987.  
30  Signed in 1966, the Luxembourg Compromise that "when vital interests of one or more countries are at stake members of 

the Council will endeavour to reach solutions that can be adopted by all while respecting their mutual interests." For more 
information, see: Introduction to EU Legislation. 

31  Treaty of Amsterdam amending the EU Treaty, the Treaties establishing the European Communities and certain related 
acts was signed on 2 October 1997, and it entered into force in May 1999. 

32  Bauerschmidt, J. (2021, June). The basic principles of the European Union’s ordinary legislative procedure. In ERA 
Forum (Vol. 22, No. 2, pp. 211-229). Springer Berlin Heidelberg. 

33  Wallace, H., Wallace, W. and Pollack, M., ed. (2005), Policy-Making in the European Union, Oxford: Oxford University Press, 
5th ed.; Vandermeersch, D. (2017). The single European act and the environmental policy of the European Economic 
Community. In European Environmental Law (pp. 79-101). Routledge 

34  European Governance - A White Paper", COM(2001) 428 final, Communication from the Commission of 25 July 2001, OJ C 
287, 12.10.2001.  

35  Shore, C. (2011). ‘European Governance’ or Governmentality? The European Commission and the Future of Democratic 
Government. European Law Journal, 17(3), 287-303. 

36  Hooghe, L. (2001), The European Commission and the Integration of Governance, Cambridge: Cambridge University Press; 
Foellesdal, A. (2003), “The Political Theory of the White Paper on Governance: Hidden and Fascinating,” European Public 
Law 9(1), 73-86; Kohler-Koch, B. and Eising, R. (1999), The Transformation of Governance, London: Routledge; Costa, O., & 
Janin, I. (2007). What's Wrong with Europe? Democracy, European Governance and Social Sciences (p. 256). Éd. de Condé. 

37  Marks, G. and Hooghe, L. (2001), Multi-level Governance and European Integration, Boulder: Rowman and Littlefield. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Axy0025
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52001DC0428
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In the end, the Commission failed to legitimise the functioning of the EU through the concept of 
European governance; it has even acquired a negative connotation among those actors who criticise 
the lack of democracy and transparency at EU level and underline the omnipotence of so-called 
’eurocrats’, experts and lobbyists. However, the Commission certainly helped to save the Community 
method, and to avoid the transformation of the EU into a “classic” international organisation based on 
the centrality of the Member States’ representatives – or into a parliamentary regime in which the 
Commission would have become a government.  

Despite the many crises experienced by the EU and the constant reforms of its treaties, the Commission 
remains in a central position. In the last years, it has even expanded its scope of activities and 
competences as an answer to crises and new challenges38. The Community method is, nevertheless, 
questioned by a double and somehow contradictory evolution: intergovernmentalisation and 
parliamentarisation.  

 

2.2. The relentless process of intergovernmentalisation 
 

As already said, the Community method was soon challenged by a more intergovernmental approach, 
initiated by the de facto suspension of qualified majority voting as a result of the “Luxembourg 
compromise” and, in 1974, by the creation of the European Council. After its institutionalisation (2009), 
it has played a central role in the management of multiple crises that have hit the EU and for which the 
other institutions were not very well equipped. The European Council has also developed the habit to 
give precise instructions to the Commission regarding decision-making, not only in intergovernmental 
matters. The institutional triangle has transformed into a square39 where the Commission appears as a 
hybrid organ of a government and general secretariat, placed under the authority of the European 
Council, head of the executive branch 40 and Parliament and the Council can be seen as the low and 
high chambers of a bicameral EU Parliament.  

This evolution has challenged the EU institutional governance and endangered the Community 
method and the role of Parliament in the system. It has led to many reactions, especially among the 
Members of the European parliament (MEPs). In 2014, Martin Schulz, then President of the EP, made 
this very clear statement in plenary session: “The Community institutions are increasingly being 
marginalized as a result of this trend towards ‘summitization’, the fixation with meetings at which the heads 
of state and government, in a clear breach of the spirit of the treaties, take more and more decisions 
themselves and seek to put their stamp even on the fine print of legislation.” 41 

The intergovernmental developments of European integration have led to a new theorisation of the 
nature of the beast and of its functioning. At the end of the 1960s, a “realist” approach accounted for 
the “empty chair crisis”, the predominance of intergovernmental negotiations and the existence of a 

                                                             
38  Bauer, M.W. and Becker, S. (2014), ‘The Unexpected Winner of the Crisis: The European Commission’s Strengthened Role 

in Economic Governance’, Journal of European Integration, 36(3): 213-229; Fabbrini, S. (2013), ‘Intergovernmentalism and 
its limits: assessing the European Union’s answer to the Euro crisis’, Comparative Political Studies 46(9): 1003-29; Goniewicz, 
K., Khorram-Manesh, A., Hertelendy, A. J., Goniewicz, M., Naylor, K., & Burkle, F. M. (2020). Current response and 
management decisions of the European Union to the COVID-19 outbreak: a review. Sustainability, 12(9), 3838. 

39  Costa, O. and Brack, N. (2018), How the EU Really Works, Routledge, 2° ed. 
40  Bressanelli, E., & Chelotti, N. (2016). The shadow of the European Council. Understanding legislation on economic 

governance. Journal of European Integration, 38(5), 511-525. 
41  Schulz, M., President of the EP, Speech to the Parliamentary Assembly of the Council of Europe, 30.01.2014. 
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veto capacity of each member state42. More specifically, it challenged the idea of the centrality of the 
Commission and of the automatic deepening of European integration through the process of 
“spillover” theorised by the neo-functionalists. The Realists were not denying the idea that European 
integration was gaining in importance, but they considered it as a very classical international “regime”, 
an arrangement set up by Member States and controlled by them, aiming at serving their interest. 
European integration was not out of control of Member States or driven by the Commission or the 
Court of Justice, as they were all capable to veto its functioning when needed. The deepening of 
European integration was the result of the Member States’ common will. 

In the late 1990s, this approach was refined and updated with the concept of “liberal 
intergovernmentalism”43. It still described European integration as a project driven by Member States 
mainly, but it paid more attention to the way “national interests” were defined at domestic level. The 
concept of “new-intergovernmentalism”, developed in the 2010s 44, followed this track. Its proponents 
consider that, even if the Community method remains apparently and formally central – with the key- 
role of the Commission and the generalisation of the OLP – it has been called into question, especially 
with the various crises that have hit the EU since 2008. Because they were touching sensitive issues 
(currency, macro-economy, migrations, international relations, security…), national leaders have 
favoured intergovernmental decision-making methods, giving a central role to the European Council 
and the Eurogroup45. Many decisions have also been decentralised within the Member States’ capitals.  
new-intergovernmentalists consider that there has been a form of deepening of the EU integration 
without ‘supranationalisation’, relying on an intergovernmental approach – at the expense of the 
Community method. Indeed, in new areas of intervention of the EU, such as foreign policy, energy, 
economic regulation, internal affairs 46 and, today, public health 47 and military help to Ukraine, 
legislative and non-legislative mechanisms are mixed. This results from the need to act quickly, in fields 
that are not central to EU competences, and to compose with the rise of Euroscepticism within EU 
institutions48 and Member States49. This specific context has made it difficult to take new initiatives via 
the Community method, thus leading to a reduction in the number and scope of EU legislative texts, 
and to the development of other forms of cooperation and decisions. Some researchers have hence 
argued that the crisis was not about European integration itself – that was still vivid and deepening 
– but about the Community method – that was challenged by the “Union” method50.  

  

                                                             
42  Hoffmann, S., op. cit.  
43  Moravcsik, A. (1998), The choice for Europe: Social purpose and state power from Messina to Maastricht. Routledge. 
44  Bickerton, C., Hodson, D., and Puetter, U., op. cit. 
45  An informal body of the ministers of the euro area member states. 
46  Fabbrini, S., & Puetter, U. (2016). Integration without supranationalisation: studying the lead roles of the European Council 

and the Council in post-Lisbon EU politics. Journal of European Integration, 38(5), 481-495. 
47  Wolff, S., & Ladi, S. (2020). European Union Responses to the Covid-19 Pandemic: adaptability in times of permanent 

emergency. Journal of European Integration, 42(8), 1025-1040. 
48  Brack, N., & Costa, O. (2012). Euroscepticism within the EU Institutions. Diverging Views of Europe, Routledge.  
49  De Vries, C. E. (2018). Euroscepticism and the future of European integration. Oxford University Press. 
50  Majone, G. (2014). “The general crisis of the European Union. A genetic approach”, in Fossum, J-E. and Menendez, A.J. (ed.), 

The European Union in Crises or the European Union as Crises, Arena Report n° 2, 2014, pp. 211-244; Fossum, J. E., & 
Menéndez, A. J. (2014). The European Union in Crises Or the European Union as Crises?, Arena. 
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2.3. Parliamentarisation, at last 
 

The parliamentarisation is the second trend that has impacted the EU regime and the Community 
method. Initially, in the early 1970s, it resulted from the growing concerns about the democratic and 
legitimation deficits of European integration. In 1976, the Member States’ leaders agreed on the direct 
election of Parliament – that had been requested by the MEPs since the early 1960s 51. After their first 
election in 1979, the MEPs have constantly claimed for more power. They have also succeeded, thanks 
to the evolution of the day-to-day operations of European institutions and the successive treaty 
reforms. New treaties never intended to transform the EC institutional design; they were more about 
fixing the democratic deficit at the margins, by streamlining the institutional system and clarifying its 
objectives and values 52. There was nevertheless a cumulative effect over time, and we can assess a 
process of deep and continuous ‘parliamentarisation’53.  

Thus, the EU has experienced a shift towards a more political functioning: increased powers and 
influence for Parliament; European citizenship; strengthening of European political parties; 
‘governmentalisation’ of the Commission (mode of appointment, composition, style of governance).  

Since the 1980s, the parliamentary model has been an implicit reference for treaty reforms. The Treaty 
of Lisbon has confirmed this trend by devoting a new title to ‘democratic principles’: Article 10 TEU 
provides that ‘the functioning of the Union shall be founded on representative democracy’ and 
establishes the concept of the dual representation of citizens within Parliament, on the one hand, and 
the Council and the European Council, on the other.  

This evolution is accounted by two theories. The first one is post-functionalism: it aims at integrating 
the recent developments of European integration and the rise of Euroscepticism54. It underlines the 
growing tensions that exist between the functional needs for European integration expressed by EU 
and national leaders, and the concerns that integration raises among citizens 55, especially as a result of 
the austerity policies that followed the financial crisis 56. It underlines that European integration now 
includes sensitive issues – such as defence, justice, migration, health, and taxation – and that the 
debates generated by them refer to fundamental issues like religion, culture, sovereignty and identity. 
EU affairs thus create strong political divisions, both at domestic and European levels, and European 
elections become more successful. This increases the legitimacy and influence of Parliament but 
creates more divisions within it, with the rise of Eurosceptic forces. Post-functionalism also insists on 
the connection that grows between the national political spaces and the EU sphere, with a better 

                                                             
51  Costa, O., History of the European Electoral Reform and the 1976 Electoral Act. Democratisation and Political Legitimacy, Study, 

European Parliament History Series, European Parliament Research Service, June 2016, PE 563.516, 62 pp. 
52  Magnette, P. (2005), What is the European Union? Nature and prospects, Houndmills/ Basingstoke/ Hampshire/ New York: 

Palgrave Macmillan. 
53  Héritier, A. (1999), “Elements of democratic legitimation in Europe: an alternative perspective,” Journal of European Public 

Policy 6(2): 269-282; Rittberger, B. and Schimmelfennig, F. (2007), “Building Europe’s Constitution. The parliamentarization 
and institutionalization of human rights,” in The State of the European Union, ed. Meunier, S. and McNamara, K.R., Oxford, 
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56  Streek, W. and A. Schafer (eds) (2013), Politics in the Age of Austerity, Cambridge: Polity.  
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information of citizens on EU activities, and EU actors that are more concerned about how they are 
perceived on the ground.  

Federalism is a second theory accounting for the parliamentarisation of the EU. It underlines the 
emergence of a European-level public and political arena, its growing interconnections with national 
spaces, and the deepening of European citizenship57. It considers that the EU is no longer an 
institutional system cut out from citizens, parties, and the media, and that it tends to function more 
and more like a federation. The European elections are seen as a major political event, impacting the 
structure and dynamics of the system in many ways – as it is the case in a federation. 

 

2.4. Institutionalised ambiguities  
 

The impact of the two evolutions – intergovernmentalisation and parliamentarisation – on the 
Community method is asymmetrical. The first phenomenon is indeed frontally challenging the 
Community method, while the second is just modifying its operation 58. This is a concern of the EU, as 
intergovernmental solutions do not ensure a decent level of transparency, democratic control and 
even efficiency, and tend to lead to the lowest common denominator. In some circumstances, 
especially for urgent matters, such decisions may be needed, but, as stated by Parliament, this “should 
only be an instrument of ultima ratio, subject to strict conditions, notably respect for Union law, the 
objective of deepening European integration, and openness for accession by non-participating 
Member States”59. In short: this situation should be transitory only, and those intergovernmental 
decisions “should be replaced by Union procedures as soon as possible, even in areas where not all the 
Member States fulfil the conditions for participation, so as to enable the Union to carry out its tasks 
within a single institutional framework”60.  

The issue is concerning because intergovernmental decisions are not taken only on urgent matters. 
There is, more generally, a tendency of the European Council to overstep the boundaries of its 
competences (Article 15 TEU) by acting as a legislative body – and not limiting its role to the provision 
of impetus to the EU and to the definition of its general political direction and priorities. Despite the 
Treaty prohibition to exercise such a function, the European Council has taken the habit to give precise 
instructions to the Commission regarding legislative initiatives. Also, it has shifted power to informal 
structures, not foreseen by the treaties, such as “Sherpas”: they are high civil servants or diplomats who 
act on behalf of the Heads of State and Government, and discuss on the detailed issues of files – as the 
members of the European Council only have a limited time to devote to negotiations61. This delegation 
strategy is very problematic, as the Sherpas have no legitimacy to take decisions and are totally out of 
control.  

                                                             
57  Borriello, A., and Crespy, A. (2015). « How to Not Speak the ‘F-Word’: Federalism between Mirage and Imperative in the 

Euro Crisis ». European Journal of Political Research 54, no 3: 502-524; Navari, C. (2019). Functionalism versus federalism: 
Alternative visions of European unity. In Visions of European unity (pp. 63-91). Routledge. 

58  Working document on the community method and intergovernmentalism, Committee on Constitutional Affairs, 
Rapporteur: Domènec Ruiz Devesa, 11.5.2021.   

59  European Parliament resolution of 16 February 2017 on improving the functioning of the European Union building on the 
potential of the Lisbon Treaty (2014/2249(INI)), OJ C 252, 18.7.2018, p. 215–234. 

60  Ibid. 
61  See: working document on the community method and intergovernmentalism, op. cit.  
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The European Council has also favoured “enhanced cooperation”. This tool allows for some flexibility, 
and it may be very useful to European integration when only a limited number of Member States agree 
for a common action. However, they are supposed to lead, as soon as possible, to an action in the frame 
of the EU. For this, the Council should activate the special passerelle clause (Article 333(2) TFEU) that 
allows for a “communitarisation” and for the use of the OLP62. But it fails to do so (see below). 

Finally, there is a tendency of the Council to refuse to make use of its competences – often driven by 
QMV – and to refer instead legislative matters to the European Council. This is fundamentally 
problematic, as the European Council takes its decisions at unanimity on such matters and is not 
subjected to any obligation of transparency (contrary to the Council in its legislative capacity). In 
addition, there are no formal or informal obligations for the European Council to exchange views with 
Parliament or the Commission.63 

Beyond the possible marginalisation of the Community method and the growing influence of 
diplomats in EU governance, there is a crucial issue of “readability” of the EU political system. The 
European institutional governance is characterised today by a triple neo-functional, intergovernmental 
and parliamentary logic, which makes it difficult to grasp and creates tensions among the institutions.  

The institutional governance is still guided, to a large extent, by the Community method, driven by the 
pursuit of efficiency and the will to balance multiple interests. This approach relies on a decentralised 
decision-making and the intense contacts of supranational institutions with stakeholders. However, 
the overall activities of the Commission are more and more steered by the European Council and by 
decisions taken in national capitals.  

The intergovernmental logic does not only apply to matters that are traditionally in the hands of the 
European Council (defence, security, justice and home affairs, enlargement…) but to all kind of topics 
that are considered to be strategic or urgent, or that are just creating divisions among the Member 
States. In such cases, the Community method is harmed, with less autonomy for the Commission and 
a lower role for Parliament.  

In other matters and contexts, the Community method is increasingly driven by a parliamentary 
rationale. The EU then appears as a political system based on citizens’ participation and political parties’ 
interactions, in which Parliament is playing a central role on the basis of Article 14 TEU which also 
mainstreams its participation in decision-making. The Commission can no longer be described as an 
autonomous body or an agency: it looks like a government, appointed, and controlled by Parliament, 
and interacting with it for most of its activities.  

The existence of several logics of governance would not be such a problem if they all applied to clearly 
defined sets of competences. It makes sense that the European Council decides in a very 
intergovernmental way on defence or migrations matters. It also makes sense that Parliament develops 
a political dialogue with the Commission on environmental issues or social affairs and that the 
Commission manages in a more independent way agriculture or some aspects of market regulation. 
However, many topics are handled in different ways, more or less intergovernmental, more or less 
parliamentary, depending on the context and on the strategies of institutions. This is not new, and 
there is for instance a long history of battles about the “legal basis” to be used for a new initiative 
– some being more or less favourable to a given institution. But, in the recent period, the situation has 
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become confusing, and many policies pertain now to the three logics of governance in their various 
components.  

The double-trend of “intergovernmentalisation” and “parliamentarisation” that shapes EU governance 
makes it also very difficult to understand for citizens. Its ambiguities lead to negative assessments on 
EU’s functioning and raise doubts about its legitimacy. EU governance is reputed to be obscure and 
distant, disconnected from the concerns of citizens, hermetic to democratic principles, and based on 
obscure negotiations. This situation also creates uncertainties and interinstitutional tensions. Indeed, 
the European Council and Parliament constantly try to impose their own approach of EU governance, 
more intergovernmental in the first case, more parliamentary in the second, in order to maximize their 
involvement and influence. The Commission is torn between those two “principals” and its own will to 
remain independent.  
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3. HOW TO SAFEGUARD THE COMMUNITY METHOD? 
 

3.1. Preliminary observations 
 

Fighting against the “intergovernmentalisation” of the Community method and for the promotion of 
a more parliamentary approach is a complex task that implies reforms at multiple level. Three levels or 
clarifications are needed. 

There are in fact two different objectives. The first one is the formal reduction of the perimeter of 
the intergovernmental method, by integrating the policies that have been developed under the 
pressure of events in the “Acquis Communautaire”, to be driven by the OLP. The Community 
method suffers from the existence of ad hoc intergovernmental ways to manage a growing number of 
policies and decisions. They, de facto, escape the democratic control of Parliament and the judicial 
control of the Court of Justice, and all the norms of good governance (transparency, accountability, 
openness…). The second objective is the need to avoid situations in which policies that are 
supposed to be determined by the OLP are subjected to intergovernmental negotiations or 
conditioned by the instructions given by the European Council to the Commission.  

A second useful distinction is the one between procedures and contents. To safeguard the 
Community method, there is a need to reform the way institutions operate, decide and interact, but 
also to redefine the list of competences of the EU, and to possibly move a topic from one type 
(exclusive competence, shared competence, support competence) to another.  

Finally, the process of safeguarding the centrality of the Community method necessitates action at 
several levels. It can be treaty change – to formalise new competences of the EU, like in the field of 
public health or defence –, or the use of the passerelle clause. It can also be the adoption of an EU 
norm – directive, regulation, decision. It can finally be an interinstitutional agreement, an internal 
reform of a given institution, or the unilateral decision of one to act in a certain way or following 
certain rules.  

An effective strategy of defence of the Community method also needs to take into account three 
observations.  

First, it must be recalled that the EU regime is shaped, since its origin, by long-time trends.  
Promoters of reforms need to identify them and to rely on them: it is virtually impossible to go against 
those trends. To be successful, a reform has to “surf” on them. We can distinguish five main 
tendencies in this respect, which are all intertwined to some extent. The first one is the empowerment 
of Parliament: it has been going on since the seventies, and continues, treaty after treaty, day after 
day. The second is the politicisation, the governmentalisation and the “presidentialisation” of the 
Commission, as a result of internal and treaty changes and of the involvement of Parliament in its 
appointment. The third is the emergence of a supranational political space in which European 
political parties and their representatives interact, on the basis of various ideas and programmes 
for the EU. The fourth is the increasing connection between national and EU politics, and the 
growing interest of citizens for EU affairs. Finally, we need to consider the growing polarisation 
between anti- and pro-Europeans, both at the level of each member state and within the main EU 
institutions – Parliament, Council and European Council. 
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The second observation is the need, for a meaningful strategy of reform, to avoid any fetichism or 
nominalism. One must consider the EU as it works concretely today, and not as it is supposed to 
do. For instance, as said, the College of Commissioners is still described as an independent and non-
political organ by the treaties and by those who oppose its politicisation. Some also refuse to consider 
the Council as a high chamber, because it is a peculiar organ, that also has executive functions, and 
that can be as well a simple arena for debates between Member States. But its main function today is 
to act as a high chamber, and this should be assumed. Some also refuse to account for the very central 
role the European Council has acquired, in the sphere of its own competences, but also on the 
functioning of the EU in general. It is thus important to proceed to an intellectual aggiornamento before 
undertaking any major initiative in view of an institutional reform.  

The third observation is the need for any democratic political system to be understandable by 
citizens, in order to be perceived as legitimate. Any possible reform of the EU in view of safeguarding 
the Community method should also include a reflexion on its public image. One cannot evaluate the 
degree of legitimacy of the EU by only assessing the rules on which it is based and the way they are 
implemented, or by measuring its capacity to take into account citizens’ expectations and to provide 
them with public good. We need to also consider the subjective perceptions citizens have. In this 
perspective, the EU system should obviously improve as for transparency, clarity and readability, values 
that are key to the propensity of citizens to acknowledge that a system is legitimate. They believe in 
national institutions because there is a simple narrative about the way they were created, they are 
designed and they function, that most people know. This is not the case for the EU political system, 
which is seen as too complex, strange, and obscure. Any reform, even if it is not its main objective, 
should aim at making the EU simpler and more coherent, and at encouraging further politicization. This 
is also the case for the defence of the Community method: the aim is to run as many policies as 
possible in the same way, and to give priority to decision-making procedures that answer the 
concerns of democracy and legitimacy.  

With this in mind, the generalisation OLP appears as an obvious solution, as it is the most democratic 
and transparent procedure of decision-making, and as it is supposed to be the procedure by default. 
More broadly, the necessity to take into account the legitimation of the EU is a strong encouragement 
to promote the OLP and a “parliamentarised” approach of the Community method, in which the 
Commission accepts to really dialogue with the EP, instead of systematically giving priority to the 
satisfaction of the Council and European Council needs. The intergovernmental approach of EU 
governance does not pay attention to the issues of citizens’ participation; parliamentarisation does. 
The objective is not to transform the EU into a parliamentary system; many specificities of the EU need 
to be preserved, as the EU is not integrated enough and too compound to function as a federation. 
One thus needs to assume the hybrid nature and the virtues of the existing political system, 
especially when it comes to favouring the emergence of a consensus at various levels: among the 
Member States, within each institution, and then between them. But clarifications are nevertheless 
needed and possible. 

Many reforms could be considered in order to revive the Community method, more specifically its 
“parliamentarised” approach, and to limit the progressive “intergovernmentalisation” of EU 
governance. Among those, one is crucial: the Spitzenkandidaten (or lead-candidate) process. It may 
seem very specific, but its formalisation would allow to clarify the institutional design of the EU. It would 
also put an end to the current situation of an institutional system with variable geometry, which 
induces power relations that are very sensitive to the political context and to the strategies of the 
institutions and Member States. We will thus first present the challenges of the Spitzenkandidaten 
process, and then turn to other possible reforms. 
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3.2. The Spitzenkandidaten process – a key for clarification  
 

The EU political system is ambiguous, hybrid and prone to contrasting interpretations because it was 
initially a sui generis arrangement, and because it has been evolving much over a tormented history. 
Even if it was never fully reformed, it has been impacted by each new treaty and by many informal 
evolutions – such as the Better Regulation Strategy, the generalisation of legislative trilogues or the 
Spitzenkandidaten process. This situation leaves much room for contrasting interpretations of the role 
of institutions and the logics of decision, and there are no clear answers to very simple questions 
regarding the institutional design of the EU, its dynamics, and the allocation of power in the EU.  

 

3.2.1. To whom should the president be accountable?  

This is especially striking when it comes to the President of the Commission. Three different visions 
of the Commission and of the role of its President are clashing, which derives from the three 
theoretical and normative visions of the EU political system mentioned before.  

The promoters of the original “Community method” see the Commission as an agency: an 
independent body composed of experts, chosen for their capacity to work in view of medium and 
long-term political goals set by the treaties and to promote the “European general interest”. A body 
that is supposed to be quite insensible to the evolutions of the EU and national political life and to the 
pressures of national leaders. In short: a non-majoritarian institution (NMI)64. 

The intergovernmentalists have another take on the Commission. They consider it an agent: an organ 
working under the authority of the European Council, in view of putting in practice the political 
objectives set by it. It is supposed to be a neutral body in charge of favouring the emergence of a 
consensus among the Member States and ensuring the smooth functioning of the EU and its 
policies. In short, they see the Commission as a kind of general secretariat of the EU, which is not 
supposed to take major initiatives on its own, to steer European integration or to have a political 
programme. 

Finally, the promoters of a “parliamentarised” conception of the EU see the Commission as a kind of a 
government: a political body appointed after the European elections, taking into consideration 
their results, led by a President who is “elected” by Parliament and supported by a political majority 
within the house. An organ that is fully autonomous from the European Council once appointed, 
implementing a clear political programme deriving from the results of European elections, and 
involved in a constant political dialogue with Parliament.  

In practice, the Commission is today a mix of those three views, and the College of Commissioners and 
the President spend much of their time and energy in trying to satisfy the various expectations of their 
different interlocutors. The stakeholders and EU civil servants tend to favour the first vision; the national 
leaders and civil servants, as well as the staff of the European Council and Council, refer mostly to the 
second; the MEPs and EU political parties advocate for the third.  

                                                             
64  Thatcher, M., & Sweet, A. S. (2002). Theory and practice of delegation to non-majoritarian institutions. West European 

Politics, 25(1), 1-22. 
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The appointment of Ursula von der Leyen in 2019 has perfectly mirrored this situation of tension 
between three views of the Commission, as she was chosen for a set of reasons that can relate to the 
three above-mentioned approaches.  

If we consider the Commission as an independent agency, we can say that Mrs. von der Leyen was 
selected for her competences and knowledge. Compared to other potential candidates, she had an 
experience at ministerial level as well as an excellent command of French and English – which is 
fundamental for the position. Also, she had a reputation of moderation, which is crucial, and a good 
knowledge of the Brussels’ bubble.   

If we see the Commission as an agent of Member States, we can consider that Ursula von der Leyen 
was selected by the European Council because she was trusted by national leaders – especially the 
German and French, who played a key-role in her appointment. Also, she corresponded to the criteria 
set up collectively: someone from the EPP, a lady, someone with a high-level ministerial experience… 
On her side, she has certainly given guarantees that she would take into account the views of the 
European Council. Hence, her programme included many provisions of the “New Strategic Agenda 
2019–2024” adopted by the European Council on the 20th of June 201965. Ursula von der Leyen has also 
agreed with the new institutional set-up in which the European Council acts as a collective Head of 
State and gives quite precise instructions to the Commission – even for legislative matters. Regarding 
the composition of the Commission, Mrs. von der Leyen has allowed the European Council to negotiate 
on the portfolios of the commissioners, even if the treaty states that the President should “decide on 
the internal organisation of the Commission” and “appoint Vice-Presidents, other than the High 
Representative” (Article 17(6) TEU)66.  

Finally, if we consider the Commission as a government, we should underline the political dimension 
of her appointment. Even if she was not a Spitzenkandidat (lead-candidate), not even a candidate to 
the European elections of 2019 or a former MEP, she has accepted the political relation with Parliament. 
Since the election of Roberta Metsola in January 2022, the Commission even enjoys the support of a 
formal coalition within Parliament. Ursula von der Leyen has presented an ambitious legislative 
programme, focused especially on two key-concepts (“geopolitical Commission” and “Green Deal”), 
drafted to satisfy the main political forces within Parliament. Since her appointment, she has behaved 
as the political leader of the Commission, coordinating the initiatives and the decision of the 26 
Commissioners around her two main objectives. She has also proved her leadership in the 
management of the Covid-19 crisis and regarding the war in Ukraine. 

The President of the Commission, since her appointment 2019, has managed to play those three roles 
at the same time, and to adapt between them. The task was more challenging for her that for her 
predecessor. It was indeed easier for Juncker to adjust the three roles. He had an incomparable 
experience of EU affairs and was seen as true European (Commission as an independent agency); he 
had a very long-standing experience of the European Council and personally knew most Member 
States leaders (Commission as an agent of the European Council); he was the Spitzenkandidat who won 
European elections (Commission as a government). Ursula von der Leyen did not enjoy those resources 
but nevertheless built trust within the Commission and among stakeholders – people who massively 
believe in the “Community method” – and has affirmed the independence and the autonomy of the 
Commission. In the meanwhile, she has proven her capacity to satisfy the European Council and to deal 
with the very diverse views expressed at that level. Finally, she has contributed to “politicise” the 

                                                             
65  European Council, "A New Strategic Agenda 2019-2024", 20 June 2019. 
66  Costa, O., “Le régime politique de l’Union au prisme de l’investiture de la Commission von der Leyen par le Parlement 

européen”, Revue du droit de l’Union européenne, n° 637, avril 2020, p. 229-237. 
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Commission and the interplay between EU institutions, in order to develop her own political agenda 
and to affirm her leadership within the college of Commissioners.  

However, the tension between the three approaches of EU governance, and more specifically of the 
nature of the Commission and of its President’s role, is still there. It will become obvious again if Mrs. 
von der Leyen applies for a second term – as did many of her predecessors. In the logic of the 
Commission seen as an agency, this would be problematic: the German government should indeed be 
free to propose its own candidate, and there is no reason for them to choose someone who does not 
pertain to the governing coalition. In the logic of the Commission as an agent of the European Council, 
there may be a deal between the Member state’s leaders (especially French and German) to re-appoint 
the current President. Finally, in the logic of the Commission as a government, Mrs. von der Leyen 
would need to run as a Spitzenkandidat for the European elections and would need her party to win.  

Given those contradictions and tensions, an institutional clarification seems urgent. The point is not 
only about detailing the process of appointment of the Commission, but also about clarifying its 
role and the nature of its relations with Parliament and the European Council. This does not 
(necessarily) mean to turn the Commission in a “real” government, but to better codify the way the 
Commission and its president are appointed and, more generally, to end with some ambiguities of the 
EU governance system. 

The question of EU governance does not seem to be directly linked to the one of the Spitzenkandidaten, 
but the latter is a clear element of “parliamentarisation” of the EU and of politisation of its functioning. 
The fact that European elections have been conducted, to various extends, following this logic in 2014 
and 2019 illustrates well the uncertainties of the EU political system, and the possibility to make it work 
in different ways. 

Without entering into the debate on whether or not there is a democratic deficit in the political system 
of the EU67, one must admit that it does not fully meet the democratic standards commonly accepted 
at national level: chains of delegation of popular sovereignty and political responsibility, separation of 
powers, centrality of the parliament, predominance of electoral and partisan logic, affirmation of the 
existence of a people or Nation. In particular, the Commission is still seen as a technocratic institution 
disconnected from European citizens, while Parliament is struggling to consolidate its place in the 
institutional game.  

The Spitzenkandidaten procedure could remedy this, by rebalancing the institutional system, 
increasing the interest of citizens in the European elections, underlining their supranational dimension, 
accentuating their impact and, in fine, favouring the emergence of a European demos68. This procedure 
is common to many parliamentary systems - including Germany, where its name was borrowed. In such 
case, parliamentary elections are not only a political competition to appoint members of parliament, 
redefine the balance of power in the lower house and identify the new majority, but also a process 
pitting the leaders of the main parties against each other, in order to determine who will become the 
next prime minister. The campaign is mainly organised between the 'front-runners', who defend their 
respective party's programme and promote their qualities to lead the government.  

                                                             
67  Among others: Follesdal, A., & Hix, S. (2006). Why there is a democratic deficit in the EU: A response to Majone and 

Moravcsik. JCMS: Journal of Common Market Studies, 44(3), 533-562. On the specific subject of the Spitzenkandidaten 
procedure: Hamřík, L., & Kaniok, P. (2019). "Is it all about European Democracy? The Motives behind the Institutionalisation 
of the Spitzenkandidaten Procedure". Journal of Contemporary European Research, 15(4), 354-377. 

68  Hobolt, S. B. (2014). A vote for the President? The role of Spitzenkandidaten in the 2014 European Parliament 
elections. Journal of European Public Policy, 21(10), 1528-1540. 
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3.2.2. An idea that goes back to the 1970s 

The introduction of the Spitzenkandidaten process at the EU level is usually linked to the 2014 European 
elections, but the debate goes back to the 1970s. This process is the result of a long-term dynamic, fed 
by enduring theoretical reflections and by the gradual institutionalisation of EP initiatives aimed at 
influencing the choice of the Commission and its president. More generally, it has always been a central 
part of the strategy of MEPs to increase their powers, by exploiting the grey areas of the treaties, 
claiming for institutional changes, and making the status quo more costly for the other institutions 
than the acceptance of some evolutions69.  

From the very beginning, Parliament's desire to participate in the nomination of the Commission has 
received explicit support from various expert groups and think tanks70. Since 1960, Parliament has 
adopted numerous resolutions calling for an increased role for the EP in the appointment of the 
President of the Commission71, especially after the first direct election 72. Parliament organised this 
process unilaterally after the nomination of each new President since the Thorn Commission (1981)73. 
The Stuttgart European Council approved this approach in 1983 and undertook to seek the opinion of 
Parliament’s enlarged Bureau (composed of the Bureau and the chairmen of the political groups) prior 
to the Commission President’s appointment 74.  

The inclusion of this procedure in the Treaties was late and progressive. The Maastricht Treaty (1993) 
recognised the right of Parliament to be consulted prior to the appointment of the President of the 
Commission 75. The assembly then claimed the binding nature of its opinion by means of a resolution, 
which was seen as an extensive and questionable interpretation of the Treaty 76. The Treaty of 
Amsterdam (1999), however, confirmed this claim 77. The Treaty of Lisbon (2009) further increased the 
influence of Parliament: Article 17(7) TEU repeats the terms of a 1999 EP resolution by referring to an 
"election" of the President. As for substance, voting is now by a majority of members (currently 353 over 
705) rather than by a majority of votes cast. Moreover, the European Council must "take in account" the 
outcome of the European elections in choosing a candidate for the Presidency and carry out 
"appropriate consultations" to do so – which Parliament understands as an obligation to obtain its 
opinion on the candidate. 

The Spitzenkandidaten procedure is therefore only the last stone in an edifice that the EP has been 
building since the 1960s. Through a succession of unilateral, informal, and gradual decisions, it has 
                                                             
69  Rittberger, B. (2005). Building Europe's Parliament: Democratic representation beyond the nation state. Oxford University 

Press; Wiesner, C. (2018). The micro-politics of parliamentary powers: European parliament strategies for expanding its 
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70  Peñalver García, N., and Priestley, J. (2015) '2 - Take me to your president, or what is the role of the President of the 
Commission?', The Making of a European President, (Basingstoke: Palgrave MacMillan); Report of the Working Party on the 
Enlargement of the Powers of the European Parliament' (Vedel Report), European Communities Bulletin, supplement 4/72, 
March 1972; Bulletin of the EC, "The European Union: Report by Mr Leo Tindemans to the European Council", supplement 
1/76, 1976. 

71  Costa, O., History of the European Electoral Reform and the 1976 Electoral Act., op. cit.  
72  Devantier, A., "Appointment of the Commission: Parliament's role before 1995", European Parliamentary Research Service 

(EPRS), 2014, PE 538.878, Luxembourg, 3. 
73  Westlake, M. "Chronicle of an Election Foretold: The Longer-Term Trends leading to the 'Spitzenkandidaten' procedure 

and the Election of Jean-Claude Juncker as European Commission President", LSE 'Europe in Question' Discussion Paper 
Series, No. 102/2016, January 2016, 36-37 
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managed to impose itself in the nomination of the Commission without arousing any major opposition, 
making the institutionalisation of its role inevitable.  

 

3.2.3. The road to the 2014 and 2019 experiences 

Organising the European elections as a competition between the leaders of the different European 
political parties was already envisaged in 2009. It was not possible to implement it due to the late entry 
into force of the Lisbon Treaty (1er December 2009) and divergences between the political groups on 
the modalities of the process. However, the delicate reappointment of José Manuel Barroso as head of 
the Commission in 2009 demonstrated the potential usefulness of such an approach. Although 
supported by all heads of state and government, only the EPP group voted massively for him within 
Parliament, as the other formations contested both his record and the hasty timetable imposed by the 
European Council78.  

Aware of the need for his successor to have broader parliamentary support, President Barroso stated 
in his 2012 State of the Union address that "the pan-European political debate could thus be strengthened 
if European political parties put forward their candidate for Commission President as early as the 2014 
European Parliament elections" 79. Parliament also stressed the desirability of "strengthening the political 
legitimacy of the Parliament and the Commission by linking their respective elections more directly to the 
choice of the voters" 80. In 2013, the Commission supported this objective, stating that the Union's 
decision-making process would gain democratic legitimacy by increasing the President's legitimacy 
and making the Commission more accountable to Parliament and European voters.81 

These various calls were heeded by five of the seven political groups in Parliament 82. Despite the late 
nominations, the procedure was successfully completed. Turnout in the 2014 European elections was 
relatively low (43 per cent)83, but its stabilisation compared to the previous election (43 per cent in 
2009) suggested that the Spitzenkandidaten procedure may have halted a steady decline since 1979; 
this was confirmed by a massive rise of 2019. Voters gave victory to the EPP84 and the leaders of the 
three main political groups (EPP, PES and ALDE) quickly agreed to support the candidature of J.C. 
Juncker. Moreover, they created, for the first time in the history of Parliament, a formal political 
coalition, called the "bloc" 85, to support the Commission's action. The Spitzenkandidaten procedure was 
thus not limited to the nomination of a candidate for the Commission presidency, but led to a new 
logic of partisan collaboration within Parliament, and between Parliament and the Commission.  

Initially, the European Council was reluctant to validate Parliament's choice and contested its 
interpretation of Article 17(7) TEU. This reluctance gave way to the objective qualities of J.C. Juncker – 
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experience, knowledge of European integration, political moderation, personality, and network – and 
the absence of an alternative candidate. Moreover, refusing Parliament's proposal would have been 
perceived as an attack on democracy and as a challenge to Parliament's involvement in the 
procedure86. 

After the 2014 election, Parliament's efforts to get the procedure formalised came up against its own 
divisions and the reluctance of some Member States. The Hübner and Leinen report proposed to 
strengthen the European dimension of direct elections and to institutionalise the Spitzenkandidaten 
and transnational list approach 87. Three years later, after lengthy debates, the Council adopted the 
proposal, but without reference to these two innovations88. Ratification of the text proved difficult, 
however, and by early 2019, three Member States had failed to do so. The May 2019 elections were 
therefore held in the same way as in 2014.  

In 2019, the six main European political groups replicated the Spitzenkandidaten approach, but it ran 
into several difficulties. Firstly, the Liberal Party refused to apply the principle as it stood, nominating 
seven candidates rather than one. Secondly, the vote led to further fragmentation of Parliament: while 
the EPP won again, followed by the Socialists, both groups saw their numbers fall in favour of the 
Liberals and the Eurosceptic groups89. This weakened the candidacy of Manfred Weber (EPP). On the 
European Council side, Parliament's limited support for his candidacy tempered the sense of constraint 
on the logic of the Spitzenkandidaten and reduced the potential costs of a refusal. The European Council 
argued that there were many variables to be taken into account when choosing the President of the 
Commission (political group, nationality, profile, age, gender, etc.), and that this was linked to the 
choice of leaders of the other institutions. In July 2019, after arduous negotiations, it proposed the 
candidature of Ursula von der Leyen, which was validated by Parliament with a slim majority 90. 

This conclusion should not be read as a frontal challenge to the Spitzenkandidaten process. Firstly, the 
European Council's opposition to the EPP candidate was mainly directed at his profile and lack of 
support within Parliament 91. Secondly, the spirit of Article 17(7) TEU – which requires the result of the 
European elections to be considered – was respected, as Ms von der Leyen was a member of the EPP. 
In 2019, and for the first time since 1979, turnout was up sharply eight points higher than in 2014, it 
exceeded the symbolic 50% mark of registered voters at EU level92. The question of the 
institutionalisation of the Spitzenkandidaten procedure therefore remains open, and Parliament has 
immediately re-launched steps to obtain it before the 2024 elections.  
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3.2.4. An assessment of the spitzenkandidaten procedure 

The main virtue of the Spitzenkandidaten procedure is that it responds, in several respects, to the long-
standing problem of the democratic deficit diagnosed by the Vedel Committee in 197293. Indeed, 
European integration has mainly benefited the executive bodies to the detriment of the legislative 
assemblies. Competences previously exercised at national level and largely involving parliaments have 
been transferred to the Community level, where executive bodies or bodies composed of 
representatives of national executives dominate and function – still today – in a relatively opaque 
manner 94. Since 1979, the direct election of Parliament and the strengthening of its powers have made 
it possible to compensate for this lack of legitimacy by accentuating the participatory and 
representative logic in Community decision-making 95. However, the process still relies heavily on the 
Commission, and increasingly on the European Council96. The Commission does not have a strong 
democratic link with the citizens, even if Parliament elects it and can censure it and, as seen, is not 
mainly legitimized by a representative logic. The members of the European Council are directly elected 
or accountable to representative organs, but the secrecy of their deliberations makes it difficult to hold 
them accountable and no political control is foreseen. In short, European citizens are not able to have 
sufficient influence and information on decisions that directly affect them 97 and to which they are 
increasingly sensitive98. 

The Spitzenkandidaten procedure makes it possible to correct this asymmetry by increasing the scope 
and relevance of European elections. Until now, the limited stakes involved have led to limited voter 
turnout. This is no surprise: the proportional voting system is not likely to cause major upheavals in an 
institution whose functioning is always based on a more or less formal alliance between the main pro-
European groups.  

However, with the Spitzenkandidaten procedure, the European elections take on a whole new 
dimension on three levels: 

1. The relationship of voters to the European Union: Firstly, the procedure makes it possible to 
'dramatise' the electoral campaign, which no longer consists solely of the confrontation of lists 
of candidates in national or regional constituencies, but in a competition on a European scale 
between the leading candidates. It also raises the stakes of the election by creating a link 
between the citizens' vote and the Commission Presidency (and programme), making a form 
of political alternation possible; this uncertainty fuels voter mobilisation, as each vote can make 
a difference. It reinforces the truly 'European' character of the election, in contrast to the 
national or regional instrumentalities that fuel abstention. Finally, it encourages the 
Europeanisation of national political parties and strengthens the role of European political 
parties in the electoral campaign and the governance of the EU. 

                                                             
93  Bulletin of the European Communities. "Report of the ad hoc group to examine the problem of increasing the powers of 

the European Parliament", op. cit. 
94  Scicluna, N., & Auer, S., 'From the rule of law to the rule of rules: technocracy and the crisis of EU governance', West 

European Politics, 2019. 
95  Schmidt, V.A., 'Democracy and Legitimacy in the European Union Revisited: Input, Output and Throughput', Political 

Studies, vol. 61, no. 1, 2013, p. 4. 
96  Bressanelli, E. & Chelotti, N. (2016) 'The Shadow of the European Council. Understanding Legislation on Economic 

Governance", Journal of European Integration, 38:5, 514. 
97  Hamřík, L. and Kaniok, P., op. cit, 358. 
98  Hooghe, L. and Marks, G.. "A postfunctionalist theory of European integration: From permissive consensus to constraining 

dissensus." British journal of political science, 39.1, 2009, pp. 1-23. 
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2. The relationships between institutions: The procedure implies that the European elections 
influence the Commission Presidency, but also its composition and political line. It changes the 
relationship between the EU institutions by accentuating its partisan dimension. It encourages 
the formal or informal creation of a parliamentary coalition in the EP. Since the EP validates the 
candidate's programme, the risk of parliamentary opposition is mitigated. It partly frees the 
Commission from the control of the European Council. As seen, the standard method of 
appointment made the Commission an 'agent' of the European Council, despite the assertion 
of its independence, in a very intergovernmental approach. And since the Lisbon Treaty, the 
European Council has become the real leader of the European executive, giving ever more 
precise instructions to the Commission 99. The Spitzenkandidaten procedure allows, to some 
extent, the Commission to regain some independence. More broadly, the Spitzenkandidaten 
procedure increases the partisan dimension of the Union's functioning at the inter-institutional 
level.  

3. The internal balance of the Commission and its role: The procedure contributes to an 
increased politicisation of the Commission. While this phenomenon did not start in 2014, the 
'governmental' character of the institution is reinforced. It legitimises the President of the 
Commission vis-à-vis the College of Commissioners, the administration, the other institutions 
and his external interlocutors, since he or she can claim a triple democratic anointment - that 
of the citizens, that of the EP and that of the European Council. 

 

Nevertheless, the Spitzenkandidaten procedure is not without its drawbacks. These have been widely 
discussed in scientific publications, parliamentary debates, reports100 and expert hearings. These 
criticisms relate to three main issues:   

1.  The authority and legitimacy of the President: With the Spitzenkandidaten procedure, some 
consider that the legitimacy of the Commission President could be challenged beyond his or 
her political group. Under the current voting conditions, the President is supported by 
approximately one third of the electorate, which does not allow him or her to define freely the 
Commission's programme, impose his or her choices or arbitrate on issues. A President 
appointed by the European Council by a large majority by virtue of his or her skills, experience 
and personal qualities, would thus be in a better position to be heard. However, this 
perspective overlooks the emergence of a coalition logic, with the Commission President being 
supported by several political groups in Parliament and elected by a majority of its members. 
The situation is no different in states in which legislative elections are governed by proportional 
representation: one party rarely wins an absolute majority, and the appointment of the prime 
minister is based on the alliance of several parties and the negotiation of a coalition contract. 
The legitimacy of the leading candidates is also a matter of debate, given the way they are 
nominated. In fact, the choice of the future Commission President fell to the EPP's central 
bodies rather than to the citizens.  

2.  The nature of the Commission: The idea of politicisation of the Commission is considered by 
some as contrary to the nature of the institution, which they expect to be independent and 
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critical of both ideas. Senate, Information report by J.-F. Rapin and L. Harribey on transnational lists and lead candidates in 
European Parliament elections, 1 July 2021, No. 735, 2020-2021. 



Perspectives for EU governance: between Community method, new-intergovernmentalism and 
parliamentarisation 

 

PE 733.512 33 

neutral, capable to promote the general European interest without concern for political games. 
However, this criticism is obsolete, as a process of parliamentarisation and politicisation has 
been underway since the Maastricht Treaty, at least. The Commission is now made up of 
experienced politicians with known party leanings, who behave more like ministers than 
experts or senior officials. The issue today is rather to determine the degree or type of 
politicisation that is desirable, rather than to challenge its reality or principle. 

3.  Institutional balances: Supporters of the 'Community method' see in the Spitzenkandidaten 
procedure a fundamental challenge to the Commission's neutrality and its ability to implement 
the treaties and to serve its long-term objectives without worrying about the political games 
being played in Parliament and the fluctuations of public opinion. With the Spitzenkandidaten 
procedure, the Commission becomes an agent of Parliament and the European political parties, 
whereas certain prerogatives make its independence essential (guardian of the treaties, role in 
competition policy). The proponents of an intergovernmental vision of the Union are also very 
reluctant in this respect. In their view, it is up to the European Council to agree on the identity 
of the Commission President, the distribution of portfolios and vice-presidencies, and the 
general policy line of the EU. The Commission is thus seen as a kind of general secretariat of the 
EU, which is not intended to exercise leadership or develop an autonomous policy agenda. This 
is mirrored by the competition that exist to shape the President’s programme. In 2019, two 
parallel initiatives have emerged. On the one hand, the European Council adopted its 'strategic 
perspectives', just after the European elections 101. On the other, the EPP, S&D and Renew 
groups, joined by the Greens, set up five thematic working groups to try to find common 
guidelines. The programme of U. von der Leyen was largely inspired by those two competing 
initiatives. Within Parliament, it is still unclear if the Spitzenkandidat (lead-candidate) should or 
should not enjoy the support of a coalition. Studies have shown that the existence of an 
agreement has an impact on the voting dynamics within Parliament, and thus ease the action 
of the Commission102. Some argue that the Spitzenkandidaten procedure can lead to an 
institutional deadlock if there is disagreement between Parliament and the European Council 
on the profile of the candidate. One solution to this problem would be to proceed as the 
Liberals did in 2019 when they nominated a team of seven potential candidates, and then leave 
the choice to the European Council.  

 

3.2.5. The Spitzenkandidaten procedure seen by the EU institutions  

The positions defended by the main EU institutions regarding the Spitzenkandidaten procedure are 
largely influenced by the specific vision of European integration they have, and by their own interests. 

On Parliament side, the procedure is logically supported. It is part of a strategy to gain influence and 
give the European elections a more transnational character. However, the positions of the various 
groups are contrasted, depending on their conceptions of the EU, of its political system and on their 
interests. 

Although the European Council has never openly declared itself against the Spitzenkandidaten 
procedure, it seems to consider that the election of the President of the Commission should take place 
between the Heads of State and Government, who themselves are elected or invested at national level. 

                                                             
101  European Council, "A New Strategic Agenda 2019-2024", 20 June 2019. 
102  Marié, A. op.cit. 
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The European Council also wants the choice of the Commission President to be part of a wider 
nomination process involving the High Representative of the Union, the President of the ECB and the 
President of the European Council, and taking into account various factors. There are therefore strong 
reservations about the idea of an automatic appointment of the winning party's lead-candidate 
(Spitzenkandidat). Other approaches are indeed possible. In a strictly parliamentary view, the European 
Council, assuming the role of Head of State, would appoint, not the candidate of the largest group, but 
the “best-placed personality”, the one who would benefit from the support of a parliamentary coalition 
and has the confidence of both the European Council and Parliament.  

Finally, the electoral legitimacy that the Commission President derives from the Spitzenkandidaten 
process is not necessarily to the taste of the President of the European Council, especially when it 
comes to representing the EU at the international level. The 'Sofagate' incident in Ankara made that 
clear 103. However, the positions of the members of the European Council on the issue are changing 
rapidly, for instance with the new German coalition. 

The Commission was initially reluctant to accept the idea of Spitzenkandidaten because of its 
attachment to its central and specific role and its historical refusal to become the government of the 
Union 104. However, the inevitability of Parliament's involvement in its nomination procedure has led to 
strategic adjustments. From now on, Parliament's endorsement appears to be a powerful instrument 
of democratic legitimisation which enables the Commission to break with its image of a technocratic 
institution disconnected from European citizens and to limit the influence of the European Council. 
Moreover, the two votes of Parliament (election of the President and investiture of the Commission) 
are not a form of domination, since the impartiality and independence of the Commission with regard 
to the parties remain guaranteed by the Treaty on European Union 105. Finally, the authority of its 
President also benefits from the Spitzenkandidaten procedure, which makes it possible to accentuate a 
process of 'presidentialisation' considered essential for the proper functioning of a college106.  

The EU institutions have committed themselves to listening to, and even incorporating, the 
recommendations of European citizens made in the framework of the Conference on the Future of 
Europe. The adoption of an electoral law is one of the demands included in the report of the second 
citizens' panel107. The aim is to harmonise electoral conditions and to reserve the vote for transnational 
political parties, after a transition period mixing national and transnational parties.108 
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265.  
104  This is the subtext of the European Governance - A White Paper", COM(2001) 428 final, Communication from the 

Commission of 25 July 2001, OJ C 287, 12.10.2001. 
105  Article 17(3) 3rd paragraph TEU: "The Commission shall exercise its responsibilities with complete independence. Without 

prejudice to Article 18(2), the Members of the Commission shall neither seek nor take instructions from any government, 
institution, body, office or agency. They shall refrain from any action incompatible with their duties or the performance of 
their tasks”. 

106  Westlake, M. op.cit. 
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3.2.6. Which institutionalisation for the Spitzenkandidaten process? 

The institutionalisation of the Spitzenkandidaten process could take two roads.  

The interinstitutional agreement 

This option, which is part of the "dissociation" strategy pursued by Parliament since the 1960s 109, is 
quite plausible. The assembly has always chosen to give priority to the easiest reforms, so as to limit 
political conflicts within its ranks and within the Council, as well as difficulties at the ratification stage. 
After 20 years of unsuccessful parliamentary initiatives to change the regulatory framework for 
European elections, Parliament may favour this route. The Spitzenkandidaten procedure could 
therefore be the subject of a simple inter-institutional agreement, which would provide sufficient legal 
guarantees to the different institutions and would clarify the main aspects of the operation. The 
adoption of the Ruiz Devesa report by the EP on 3 May 2022110 creates a favourable context for an inter-
institutional agreement on Spitzenkandidaten.  

The treaty reform 

Many observers and stakeholders hoped (or still hopes) that the Conference on the Future of the Union 
would lead to a major institutional reform. Due to the delay caused by the pandemic, the very tight 
timetable and the reluctance expressed in both the European Council and the Commission, this is not 
the most likely option. But it is still possible. The Conference could create the necessary momentum for 
an ambitious institutional reform – that may be launched after the conclusion of the Conference, on 
the 9th of May 2022. At this price, the EU could undergo a major transformation, likely to significantly 
reduce the perception of a democratic deficit and confusion, and to increase the electoral legitimacy 
of its institutions, particularly that of the Commission.  

 

3.2.7. Other elements to clarify 

Beyond the qualities of the procedure and the criticisms it is subject to, the possible formalisation of 
the Spitzenkandidaten process requires clarifications that go beyond the principle of designating the 
winning candidate. In the event of institutionalisation, many other issues would have to be considered 
for the procedure to be meaningful:  

- A system of primaries within the European political parties would ensure that the leading 
candidates have some legitimacy and are not seen as coming from the party apparatus. As 
the Spitzenkandidat (lead-candidate) of the party winning EU elections would 
automatically become President of the Commission, it is crucial for that person to be 
perceived as chosen by a large number of people, and not just the board of the party. 
Primaries are also key to create a real political debate within each party, to fuel exchanges 
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within the European public space around the main political issues, and to better involve 
citizens and activists in the life of parties. It would affirm that EU policies are the result of 
political choices expressed by the different European parties and, within them, by the 
candidates competing for primaries.  

- In Parliament, a clear procedure is needed to break the tie on election night, especially 
in the case where a candidate has more seats than the winning party after a multi-party 
agreement. The hypothesis of a candidate who is supported only by his own party, and 
therefore potentially unable to be 'elected' by a majority Parliament members, must also 
be considered; 

- Beyond the designation of a candidate, the European political parties that support him or 
her should eventually agree on a legislature agreement (coalition contract), in order to 
give the President the means to implement his or her programme;  

- In order to give the procedure its full potential, a harmonisation of national electoral 
rules, which are currently rather disparate, seems useful – as stated by the Ruiz Devesa 
report 111; 

- A decision must be taken on whether or not to link the Spitzenkandidaten procedure with 
the election of some MEPs on transnational lists – as also proposed by the Ruiz Devesa 
report 112. It should be noted that the adoption of transnational lists would require a 
unanimous decision by the Council, whereas the adoption of the Spitzenkandidaten 
procedure can be the subject of a political or inter-institutional agreement. Parliament has 
been discussing the issue for 30 years and making proposals in this regard – but the Council 
still needs to approve the idea. In short, transnational lists would help to focus the 
campaign on EU issues and on the programmes of European political parties. They would 
also give more visibility to the lead-candidates, who would, by definition, conduct those 
lists. They would finally be a symbolic affirmation of the existence of a EU polity, and 
constitute a new step for the EU citizenship. They would contribute to affirm the 
“parliamentary” nature of the EU regime, and thus to fight the intergovernmental drift of 
the Community method. In the absence of a transnational list, the leading candidate should 
at least be allowed to stand as the leading candidate in all Member States. 

A wide range of measures has also been proposed by Parliament in various reports and resolutions to 
affirm the 'European' character of European elections: strengthening the role of European political 
parties in the electoral process; easier access to electoral information and voting for citizens; 
harmonisation of the selection procedures for candidates; creation of a European Electoral Authority 
and of a European electoral financing system for transnational lists. Various measures to shift the focus 
of election campaign debates to European issues have also been discussed by Parliament and included 
in several resolutions. Finally, it would be useful to have a coordination of the reform of the electoral 
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law, the reform of Parliament’s Rules of Procedure, the reform of the regulation on European political 
parties 113 and the European Commission's Action Plan for Democracy of December 2020114 . 

The question of the institutionalisation of the Spitzenkandidaten procedure and the form it may take is 
not at all technical. It is a fundamental political choice, which may have important consequences for 
the European political system, for the institutional balance, for the nature of the Commission, for the 
place of citizens in the system and for EU governance. This change would be similar in scale to the 
decision taken in 1976 to proceed with direct elections to Parliament and would have medium and 
long-term consequences. 

In this area, there is no inherently good solution, but a range of options, all of which are defensible and 
will produce different effects. The status quo, while being an option, would give credence to the idea 
that the Union is a vague and unstable political system, whose operating rules change according to 
circumstances — as the episodes of 2014 and 2019 have shown. The indeterminacy surrounding the 
nature of the EU regime and governance is functional to some extent, as it makes it possible to reconcile 
various expectations. However, it is detrimental to the legitimisation of the Union, since it blurs the 
nature of the system, and generates constant interinstitutional conflicts and tensions. Through the 
question of the Spitzenkandidaten, it is therefore the nature of the European political system and EU 
governance that needs to be decided, as the democratic character of a regime is also assessed in the 
light of the clarity and stability of its operating principles. 

 

3.3. Other reforms 
 

Besides the potential institutionalisation of the Spitzenkandidaten process, many institutional reforms 
are foreseeable. One also needs to consider the question of EU competences and treaty revision 
mechanism. 

 

3.3.1. Reforms within the EP 

To allow for a more “political” approach of the Community method, Parliament should position itself 
regarding the concrete operation of things, especially towards the Better Regulation Strategy (BRS) and 
the trilogues.  

The BRS is an approach of policy-making that is mainly promoted by the European Commission but 
has led to institutional agreements115. It includes useful provisions, but also more controversial issues, 
such as the believe in “evidence-based policies” and the generalisation ex-ante impact assessments. If 
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one sees the virtues of having a political debate structured by data, objective elements and expertise, 
grounded on rational arguments, Parliament should not renounce to do politics, and to propose 
options that may be considered by experts or administrators as unrealistic or irrelevant. In sum, 
Parliament should assume to take positions that are not only driven by an expert analysis, but also by 
political ideas and ambitious goals116. 

To some extent, the same applies to trilogues117. They have become a very mainstream approach of 
OLP, applying to nearly all legislative texts. The approach has its virtues: it allows to speed up the 
decision-making process and to avoid useless conflicts. However, it is unsure that Parliament is always 
taking the best benefit from that approach of policymaking. It is also obvious that the Commission and 
the Council are themselves taking benefit from the systematic trilogues and early agreements. There 
is, on top of that, a price to pay in terms of communication and public image of the EU, as trilogues do 
not allow for the mediatisation of EU negotiations and they prevent Parliament from deliberating 
publicly on the substance of legislative proposals. In addition, they do not allow it to claim clear 
successes. Without challenging the principle of trilogues, Parliament could punctually get back to the 
formal OLP, in order to claim for its own views, when they do not coincide with those of the Council, 
and when the negotiations are not promising. 

 

3.3.2. Institutional reforms 

Many institutional reforms could be considered in order to revive the Community method, and 
especially its “parliamentarised” form. We can focus here on seven issues:  

1. Parliament’s right of legislative initiative. For historical reasons, Parliament cannot 
directly propose EU legislative norms – with a few exceptions. This is maybe less important 
than it seems, as most legislative texts are drafted by the executive power in all advanced 
democracies. However, it is important symbolically speaking, since most citizens do not 
understand why Parliament is deprived of such a basic parliamentary right if it is such a 
central institution. This issue is always raised during the European election campaigns, and 
it is a major argument for people who denounce the democratic deficit at the EU level. The 
current Commission President is open to the idea, and it would be difficult for the Council 
to oppose it. On 28 April 2022 Parliament’s Committee on Constitutional Affairs (AFCO 
Committee) adopted an own-initiative report on Parliament’s Right of Initiative118 to be 
presented to the plenary in June 2022119. Any reform of the treaty should be an occasion to 
obtain this very symbolic change.  

2. Working and deliberating methods of the Council. Today, the Council is, for part of its 
activities, described as a legislative body by the treaties. Many scholars consider it as the 
high chamber of a bicameral EU Parliament 120. As a consequence, it is called to meet in 
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120  Fabbrini, S. (2021). Who holds the elephant to account? Executive power political accountability in the EU. Journal of 
European Integration, 43(8), 923-938; Costa, O. and Brack, N., op. cit.  

http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/510006/IPOL_IDA(2015)510006_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/510006/IPOL_IDA(2015)510006_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/510006/IPOL_IDA(2015)510006_EN.pdf
https://www.europarl.europa.eu/news/en/press-room/20220425IPR27805/parliament-s-right-of-initiative-proposals-to-strengthen-eu-democracy
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655134/IPOL_STU(2020)655134_EN.pdf
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public and to ensure transparency of its legislative activities. However, the Council does not 
really deliberate as a legislative body and does not play the game of transparency or 
politics. It remains in a logic of intergovernmental negotiations that happen mainly at the 
level of the Coreper, the Permanent Representatives Committee responsible for preparing 
the work of the Council of the European Union (Article 16(7) TEU and Article 240(1) TFEU) 
or special committees, or during informal meetings between the ministers (for instance, 
lunches), which all are not subjected to the obligation of transparency. It is thus impossible 
for Parliament, but also for the media, the general public and the stakeholders, to know 
what is going on in the Council, how majorities are reached and what are the positions of 
its members. The existence of 10 different thematic configurations adds to this opacity. In 
addition, the Council tends to leave key decisions to the European Council, which is not 
called to work in a transparent manner and which itself delegates its power to “Sherpas” 
negotiating in a very untransparent and informal way. An interinstitutional agreement 
could constrain the Council to deliberate in a more transparent way. Also, the configuration 
of the Council on General Affairs could always make the final vote on texts, the others 
acting only as committees, in view of preparing the votes.  

3. Relations between Parliament and the European Council. The European Council is a 
kind of collective head of State, that has to escape the control and pressure of the EP. But 
the current situation is not democratically satisfying: the European Council has become a 
major actor of the EU policy making, but it is not accountable on any way and is totally 
disconnected from citizen’s representatives. The European Council should not be 
controlled by the EP as the Commission is, but an interinstitutional agreement could 
increase the level of information of the EP and its capacity to dialogue with the President 
of the European Council.  

4. Generalisation of the ordinary legislative procedure (OLP). Since the Treaty of 
Maastricht, the scope of “codecision” (now OLP) has been constantly extended. It now 
applies to 80 per cent of the legislation, and “special” legislative procedures are residual. A 
passerelle clause121 allows the European Council, under precise conditions, to shift from a 
special legislative procedure to the OLP. However, this possibility is not used. A treaty 
reform is necessary in order to further expand the use of OLP. This is crucial to the 
promotion of the Community method, as special legislative procedures leave little 
influence to the EP and are not favourable to the transparency of decision-making. 

5. The generalisation of Qualified Majority Voting (QMV). There has been a tendency, 
since the Single European Act, to systematically increase the number of policies and 
decisions subjected to QMV. Today, unanimity is the exception. However, it concerns 
crucial topics. By nature, unanimity applied to OLP is opposing the logic of the Community 
method. Also, when the Council decides at unanimity, Parliament has only consultative 
powers – with a few exceptions (Article 312 TFEU on the adoption of the multiannual 
financial framework). Also, when QMV applies, the Commission tends to focus on a 
potential veto within the Council and pays little attention to Parliament’s views. It is 
possible for the European Council to change that with the use of a passerelle clause. 

                                                             
121  The European Parliament has published an excellent study on the issue, and on the complex links that exists between the 

various passerelle clauses and other tools of flexibility, such as enhanced cooperation (Art. 333 TFEU), the flexibility clause 
(art. 352 TFUE), and accelerator or brake clauses (Art. 48, 82(3) and 83(3) TFEU). See: Kotanidis, S., “« Passerelle » clauses in 
the EU Treaties: Opportunities for more flexible supranational decision-making”, Study, European Parliament, December 
2020.  

https://www.europarl.europa.eu/RegData/etudes/STUD/2020/659420/EPRS_STU(2020)659420_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/659420/EPRS_STU(2020)659420_EN.pdf
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However, there are limitations (military or defence implications, own resources, flexibility 
clause), and this tool cannot be used to strengthen the role of Parliament in non-legislative 
procedures. There are also specific clauses in the field of social policy and environmental 
policy. Until today, the Council has been very reluctant to use passerelle clauses – despite 
the repeated initiatives of the Commission (four communications about Common Foreign 
and Security Policy (CFSP) in 2018; taxation in 2019; energy and climate in 2019; social 
policy in 2019).  

 

In the absence of QMV, there are several other tools allowing the Council to overcome a veto:  

a. Enhanced cooperation: the Council can authorise, by a qualified majority 
(unanimity for CFSP), at least nine Member States to establish an enhanced 
cooperation between themselves, which must remain open to other Member 
States. However, it is a solution of last resort, and its use is limited. 

b. In the field of security and defence policy, the Council can authorise, by a qualified 
majority, certain Member States to strengthen their collaboration. This 
possibility was used in December 2017 with the creation of the Permanent 
structured cooperation (PESCO) in the area of defence and security that involved 
25 Member States 122. 

c. It is always possible for the Member States that are unable to find a solution within 
the framework of the treaties to conclude and ad hoc intergovernmental 
agreement. This was the case of the original Schengen Agreement123 and of the 
“Fiscal Compact” (Treaty on Stability, Coordination and Governance in Economic 
and Monetary Union)124. However, this is very detrimental to the coherence of 
European integration and to its democratic nature.  

The above tools are all complex, difficult to use and create legal and political difficulties. A 
generalisation of QMV by a treaty reform is therefore necessary.  

 

6. Introduction of a time limit for the first reading in OLP. Currently, at second reading, 
each of the co-legislators has a strict time limit of three months, extendible by one month, 
to adopt its position. However, at first reading, there is no time limit. . This allows the 
Council to disregard any proposal that is a bit problematic or controversial, and to 
potentially live it to a decision of the European Council. A time limit, even not constraining 
(12 months), would push the Council to enter more actively in negotiations and would limit 
the case of legislative proposals pending for years. 

7. The composition of the Commission: we have extensively discussed the 
Spitzenkandidaten process and its virtues. However, it only applies to the choice of the 
President. The composition of the college of Commissioners (27 members) could also 
better reflect EU electoral outcomes. Today, the members, other than the President, are 

                                                             
122  Permanent Structured Cooperation (PESCO) - Deepen defence cooperation between EU Member States  
123  The Schengen acquis - Convention implementing the Schengen Agreement of 14 June 1985 between the Governments 

of the States of the Benelux Economic Union, the Federal Republic of Germany and the French Republic on the gradual  
abolition of checks at their common borders, OJ L 239, 22.9.2000, p. 19–62.  

124  Treaty on stability, coordination and governance in the economic and monetary union, signed on 2 March 2012.  

https://www.pesco.europa.eu/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A42000A0922%2802%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A42000A0922%2802%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A42000A0922%2802%29
https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf
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proposed by their respective member state, which tend to choose a candidate close to the 
coalition or party in power. It is thus theoretically possible to have a college dominated by 
a political family, and to have another one leading the EP, which could create tensions 
between the institutions and lead to a deadlock. A simple solution to this would be for the 
European Council to appoint only recently elected MEPs, and to take into account the 
overall results of the elections. Governments whose party lost the European elections at 
the national level could select a candidate from the winning party.  

 

3.4. The revision of EU competences 
 

The conferral of competences in the EU is the result of a very long and complex history. Today, it is quite 
difficult to know which level of government is in charge of which competence, whenever one gets into 
the details. There is a process of sedimentation in this regard, resulting from numerous decisions, treaty 
changes and decisions of the Court of Justice. No major clarification was ever successful; the 
Convention on the Future of Europe (2002–2003) tried to address the issue competence allocation, but 
the European Council didn’t allow it to address the question. The clarification proposed by the 
Constitutional treaty, and later the Lisbon Treaty, was thus limited to a redrafting of the existing 
situation.  

Today, the treaties propose a simplified typology, but it is a trompe l’oeil: beyond the main categories, 
there are many exceptions and subtleties. In short, competences may be: 

- “exclusive” to the EU;  

- “shared” between the EU and the Member States, with a precedence for the EU but the 
possibility to withdraw it;  

- “complementary” or “supportive”, when the competence remains national, but the EU can 
act, but not to harmonise national norms; EU governments can coordinate and cooperate, 
but negative externalities are not prevented;  

- the treaty affirms that competences not conferred on the Union in the treaties belong to 
the Member States.  

Things are more complex than they seem, because Article 2(6) TFEU states that "the extent of and the 
procedures for exercising the Union's competences shall be determined by the provisions of the 
Treaties relating to each area". Also, while one may believe that a given area falls entirely within one of 
the above-mentioned categories, this is not the case. Many policies fall in several competences – like 
fisheries policy or social policy. This situation is thus quite confusing for policymakers, stakeholders, 
and national and local authorities, but also for citizens. On top of that, the treaties do not distinguish 
the four dimensions of policymaking for each competence: regulation (adopting the norms), 
implementation (conducting the policy), financing (funding the actions) and international 
representation (acting at global level in the field). All sorts of configurations exist, and the four elements 
are articulated in different ways when it is about an exclusive competence, a shared competence or a 
complementary or supportive competence. 

In addition, Article 352 TFEU contains a clause usually referred to as the “flexibility clause” that can be 
used when action by the Union appears necessary to attain one of the objectives referred to in the 
treaties. However, it can only be invoked "within the framework of the policies defined by the Treaties". 
Also, it cannot be used in the areas of supporting, coordinating and complementary action – because 
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no harmonisation is foreseen. Finally, the case law of the Court of justice has allowed, under certain 
circumstances, EU initiatives to be taken without a clear legal basis 125. 

A general clarification would thus be most useful; it would help to safeguard the Community method 
and to limit the ad hoc solutions. Choices in this matter would be fundamentally political. There are 
objective elements to take into account to decide to grant the EU an exclusive competence, because 
of the nature of the policy; this would be the case, for instance, for common border control policy (for 
practical reasons), climate change or fight against cybercrime (because such problems are not limited 
to one national space), or citizens’ rights (to foster a EU polity). Exclusive competences offer also more 
efficiency for the EU, since the Member States cannot resist change as they can do for shared 
competences. Support or complementary competences can apply to policies in which no EU action is 
necessary and can only be punctually useful. However, several competences pertaining to this category 
would certainly merit to become share competences, as the citizens’ demand for action is high – like 
for public health or some aspects of education.  

Beyond the practical considerations, decisions regarding the allocation of competences should be 
mainly political, depending on the priorities set for the EU and the needs to equip it with the capacity 
to move quickly and efficiently. The history of European integration has shown that decisions in this 
respect have not always been rational, and that challenges of national political life are weighting much 
on the decisions. Basically, all the competences that are supposed to be crucial to win an election at 
national level, that have major budgetary implications and that are symbolic of the sovereignty of a 
State (security, social policy, fiscal policy, foreign policy…) are unlikely to be allocated to the EU as 
exclusive or share competences.  

Finally, it should be made very clear in the treaties – which is not the case today – that “exclusive” and 
“shared” competences should always be handled via the Community method. “Complementary” or 
“supportive” competences could be left to more intergovernmental approaches, or to non-binding 
mechanisms, such as the “Open method of coordination”. 

 

3.5. Treaty revision 
 

Any treaty revision should consider to also reform the way treaty revision is currently organised, as 
this has a negative impact on the capacity of the EU to adapt to circumstances, and especially to acquire 
new competences. Today, there are two ways to reform treaties. The “simplified” procedure not 
requiring a Convention, can only concern the amendment of the provisions of Part Three (“Union 
policies and internal actions”) of the TFEU. It cannot entail or imply any amendment of the provisions 
of any other part, and thus cannot modify the institutions or lists of competences. The ordinary 
procedure, that involves a Convention, can lead to the reform of any other element of the treaties. 

In order to support the Community method, Parliament should request a treaty change. As said, it 
would include provisions regarding institutional change and a modification of EU competences. It 
should also consider the overall architecture of the treaties, that does not really make sense. Once 
again, it is a heritage from the past, the result of the difficult compromises made during the European 

                                                             
125  The famous AETR judgment of the Court of Justice (Case 22/70, 31 March 1971) affirmed that powers which have not been 

conferred exclusively upon the European Community may become so progressively, and that “internal” European 
competences may imply the “external” ones, even if not explicitly mentioned by the treaties. Winter, J. A. (1971). 
Annotation on Case 22/70, re erta Commission of the EC v. Council of the EC. Common Market Law Review, 8(4). 
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Convention (2002–2003) and the Intergovernmental Conference that led to the signature of the Lisbon 
Treaty in 2007. But the articulation of the TEU and TFEU is not relevant, not functional, and difficult to 
explain to the general public.  

A simple solution would be to make the TEU the functional “fundamental law” of the EU – without using 
this vocabulary or the one of “constitution”. A (short) text summing up the fundamental rules of the 
EU, its objectives, its values, the list of its main competences and the rules regarding its institutional 
architecture and functioning. It would also include the provisions regarding enhanced cooperation, 
passerelle clauses, procedures to revise the treaty and conditions to join and leave the EU. All other 
elements, including the CFSP which is currently included in the TEU, should be gathered in the TFEU. 
There could be a constraining procedure to revise the TEU (Convention and maybe some citizens’ 
involvement?), as it contains the fundamental principles and elements of European integration. The 
TFEU could be revised by the simplified procedure, especially when the objective would be to add new 
competences.  
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4. CONCLUSION AND RECOMMENDATIONS 
 

In this study, we have shown that the current modes of governance of the EU are the result of a very 
long and complex history. The European institutional system and its policy-making logic have evolved 
through time, because of numerous treaty changes and interinstitutional agreements, of the 
development of informal practices between players, and of the fluctuations of the overall context. 
Three main logics of decision are at play today: the ‘Community method’, the ‘Union method’ – a more 
intergovernmental approach – and a ‘parliamentarised’ version of the Community method. As a result, 
EU governance is getting more and more complex, ambiguous, and conflictual.  

A reflection is thus needed on the ways to increase the Union’s capacity to act efficiently and 
democratically. The Spitzenkandidaten procedure is very central to those objectives and to the 
simplification of EU governance system. Institutionalising it and clarifying all sorts of details about it 
would help to better define the role of the Commission’s President, especially in its relations to the 
other institutions, and to elucidate the overall logic of the EU decision-making. Such a formalisation 
would be possible via an interinstitutional agreement or a treaty revision, but many other issues should 
be addressed as well, such as the selection of the lead-candidates, the identification of the “winning” 
candidate by Parliament, the need for a formal coalition within the house, the harmonisation of 
national electoral rules or the creation of transnational lists.  

Other reforms would also be useful to safeguard the Community method, such as Parliament’s 
internal strategic adaptations to phenomena like the Better Regulation Strategy (BRS), and the 
generalisation of trilogues.  

 

One should also consider a large set of institutional reforms, ted to the centrality of the Community 
method, such as:  

• formally acknowledging Parliament’s right of legislative initiative;  

• developing ds of the Council and relations between the Parliament and the European 
Council;  

• generalising the use of the Ordinary Legislative Procedure and Qualified Majority Voting;  

• introducing a time limit at first reading in Ordinary Legislative Procedure;  

• adapting the composition of the whole Commission to the results of the European 
elections.  

It would also be necessary to clarify the various types of EU competences and to modify their allocation 
to where necessary.  

Finally, it would be very useful to modify the overall architecture of the treaties: a simple solution would 
be to make the TEU the “fundamental law” of the EU; all other elements, especially those relating to 
policies, could be gathered in the TFEU.  

 

All the changes suggested in this study would make more sense if decided at once. The promotion of 
the Community method requires a global approach to stop with the permanent institutional tinkering 
and avoid the un-intended consequences of half-baked modifications. But it is crucial to link any 
institutional reform with a reflection on the competences of the EU and the policies to be developed 
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at European level. A reform focused only on institutions would probably fail to be approved by citizens, 
as the Constitutional treaty did in 2004, because it would create an insurmountable communication 
hurdle. To justify it, one would need to explain that the current EU institutions are not democratic 
enough, and thus to prove right the Eurosceptics. If the institutional reform would go along with further 
developments of EU policies – as it was the case for the successful Single European Act and Treaty of 
Maastricht – it could be justified by the legitimation needs induced by a deepening of European 
integration. 
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This study, commissioned by the European Parliament's Policy Department for Citizens' Rights and 
Constitutional Affairs at the request of the AFCO Committee, analyses the evolutions of the modes 
of governance at EU level. It shows that the so-called Community method has undergone a double 
evolution towards more intergovernmentalism, on the one hand, and more parliamentarisation, 
on the other. In the last years, the first trend has dominated. The study proposes solutions to 
defend the centrality of the Community method and to increase the Union’s capacity to act 
efficiently and democratically. 
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