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Abstract

On 1 March and 1 August 2013 respectively, the EU’s trade agreements (TAs) with Peru
and Colombia entered into force, one year after the US trade promotion agreement (TPA)
with Colombia and four years after the US TPA with Peru. They are all second-generation
free trade agreements, focused not only on removing tariffs on goods but also on
liberalising services, public procurement and investment. While it is too early to verify the
effects of these agreements, three years of statistics on bilateral Peru/US trade
demonstrate a growing trend of trade in goods, even if it is impossible at this stage to
establish a causality link with the US trade pact.

With the exception of the US-Peru TPA, the future impact of the agreements can only be
assessed by means of impact analysis reports which are between five and eight years old,
and according to which the EU’s gains will be more significant than those of the USA.
While these results are questionable because of the different methodologies used, a
sector-by-sector analysis of the differences between the trade agreements concluded by
the EU and by the USA will help in understanding how second-generation agreements
are shaped by different trade policy options and negotiating techniques.
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1 The agreements in force with Peru and Colombia

The US agreement with
Colombia entered into
force three years later
than the one with Peru
because of labour rights
violations.

Both agreements confer
legal certainty on the US
unilateral preference
mechanism…

…a similar stability effect
is also provided by the
EU TAs with Peru and

In 2006, the USA signed two trade promotion agreements (TPAs), one with
Peru and one with Colombia, which shared a similar structure. They aimed
to eliminate tariff and non-tariff barriers on goods and services, and entered
into force respectively three years and six years later. This long delay,
especially for Colombia, was due to an extensive debate in the US Congress
on the subject of respect for labour and worker rights in all countries bound
by trade agreements with the USA. This debate resulted in a bipartisan
Congressional-Executive agreement being entered into force in May 2007
between Congress and the Bush administration to incorporate high labour
standards into US trade agreements.1 This led to certain amendments on
labour standards being included in the US-Peru TPA, which was
subsequently rapidly approved by Congress in December 2008. In the case
of Colombia, the agreement led to an ambitious action plan being drawn
up in April 2011 that introduced binding procedures regarding respect for
labour rights and specific engagements for the Colombian Government.
Compliance with this action plan was a precondition for the entry into force
of the trade agreement. Finally, in October 2012, when the Obama
administration considered that the Colombian Government had complied
with the action plan by curbing the unacceptable level of trade unionist
homicides, Congress approved the US-Colombia TPA and the President
signed the relevant law2.

Peru and Colombia account for quite a limited share of US trade: around
1 % for Colombia and around 0.3 % for Peru (see Table 1). Most of the
imports from these countries had already enjoyed duty-free status under a
trade preference programme called the Andean Trade Preference Act,
which covered 90 % of imports from Colombia and Peru. The remaining
volume of imports was subject to an average duty of 3 %, while US exports
to Colombia3 were subject to an average of 12.5 % and those to Peru4 to
10 %.

One of the main advantages for US and Peruvian/Colombian exporters is
thus the legal consolidation of zero duties for products already covered by
the preference scheme. New products are progressively granted duty-free
status both in the Peru/Colombia market (cotton, beef, corn, vegetables)
and the US market (rice, poultry, fruit). Furthermore, US companies seem to
benefit from higher levels of trade in goods and especially from new
opportunities for services and investment in these countries.

A similar advantage is expected for EU companies with the entry into force

1 See ‘Labor in the U.S.-Colombia Trade Promotion Agreement’, USTR (Office of the US Trade
Representative) website.
2 See (for Colombia) ‘The U.S.-Colombia Free Trade Agreement: Background and Issues’.
Congressional Research Service, 2012 (updated in 2014); (for Peru): ‘Summary of the United
States - Peru Trade Promotion Agreement’, USTR, June 2007.
3 http://www.dol.gov/ilab/media/reports/usfta/colombia_EI.pdf, p.14.
4 http://www.fas.org/sgp/crs/row/RL34108.pdf

http://www.ustr.gov/uscolombiatpa/labor
https://www.fas.org/sgp/crs/row/RL34470.pdf
http://www.ustr.gov/sites/default/files/uploads/factsheets/2007/asset_upload_file672_13066.pdf
http://www.ustr.gov/sites/default/files/uploads/factsheets/2007/asset_upload_file672_13066.pdf
http://www.dol.gov/ilab/media/reports/usfta/colombia_EI.pdf
http://www.fas.org/sgp/crs/row/RL34108.pdf
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Colombia.

Human rights violations
have been a concern
both for the European
Parliament and the US
Congress.

of the 'Trade Agreement between the European Union and its Member
States, of the one part, and Colombia and Peru, of the other part'5. The two
countries’ exports to the EU were already largely covered by the
Generalised System of Preferences (GSP); therefore, as in the case of the
agreement with the USA, the main advantage for the trade partners
concerns legal certainty and the consolidation of a unilateral scheme. The
agreement is also expected to benefit Peru and Colombia in terms of trade
creation for those products not covered by the GSP (mainly agricultural
products). The EU will also benefit from better export opportunities for
industrial goods and, above all, services. Investment protection is not
covered by the EU agreement, as this was not yet part of the EU common
commercial policy competence at the time of the negotiations.

In line with the US debate on respect for human rights in Colombia, the
debate within the EU institutions also concentrated on this key issue. The
European Parliament exerted political pressure on the Commission and the
Council, and in 2012 the Commission negotiated an enforceable clause on
human rights and democratic principles and on sustainable development,
which was included in the agreement6.

The two trade agreements have influenced one another. More specifically,
the Obama administration convinced Congress to vote for the entry into
force of the Colombia TPA by warning it that US exports risked being
crowded out by European exports.

Table 1:
The trade agreements

Date of signature Entry into force Percentage of trade (2012)

EU-Peru and Colombia 26 June 2012 in
Brussels

Peru: 1 March 2013

Colombia: 1 August 2013

EU exports to Col 0.3 %
EU imports from Col 0.5 %
EU exports to Peru 0.2 %
EU imports from Peru 0.4 %

US-Peru Trade Promotion
Agreement

22 April 2006 in
Washington, D.C.

1 February 2009 US exports to Peru 0.2 %
US imports from Peru 0.4 %

US-Colombia Trade
Promotion Agreement

22 November 2006
in Washington, D.C.

15 May 2012 US exports to Col 1.1 %
US imports from Col 1.1 %

5 Published in the Official Journal of the European Union (OJ L 254, 21.12.2012, p. 1). The
agreement was originally expected to cover the entire Andean Community, but Bolivia and
Ecuador have so far declined to take part in the negotiations.
6 The main steps resulting in the adoption of the EU trade agreement with Colombia and
Peru were as follows:
 Commission Proposal of 22 September 2011 on the conclusion of the trade agreement;
 Council Decision of 31 May 2012 on the conclusion of the trade agreement;
 EP resolution of 13 June 2012 on the EU trade agreement with Colombia and Peru

(where the human rights issue is formally raised);
 Commission response of 26 September 2012;
 Report by Parliament’s Committee on International Trade, tabled for plenary

(rapporteur: Mário David) on 27 November 2012 (suggesting consent, although human
rights concerns remain);
 Plenary debate of 10 December 2012;
 EP legislative resolution of 11 December 2012, adopted with 486 votes in favour, 147

against and 41 abstentions.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:354:0003:2607:en:PDF
http://www.europarl.europa.eu/registre/docs_autres_institutions/commission_europeenne/com/2011/0569/COM_COM%282011%290569_EN.pdf
http://register.consilium.europa.eu/pdf/en/11/st14/st14762.en11.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2012-0249+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/2628%28RSP%29
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A7-2012-0388+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20121210+ITEM-016+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2012-0481&language=EN&ring=A7-2012-0388
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2 Comparison of the EU and US agreements

The US and EU
agreements are similar in
that they grant a longer
phase-in period to the
developing partners and
include enforceable
labour standards clauses.

However, they differ
regarding the type and
timing of goods
liberalisation.

The agreements concluded by the USA with the two Latin American
partners have a similar structure and reflect the same negotiating
technique. When they are compared with the EU agreement, several
differences can be observed but also two important similarities:

 they are both asymmetric in the sense that they give the developing
partners more phasing-in time for tariff removal (but in many other
provisions the USA asks them for reciprocal commitments, while the EU
grants generous special and differential treatment), and

 in both cases, the developed partners have raised concerns over labour
standards in Colombia and the killing of trade union activists. This
motivated the EU to introduce wider coverage under a human rights
clause and the US to introduce an enforceable labour standards clause.

Before analysing the agreements in more detail, it should be noted that the
main differences between them concern the following:

 The USA obtained immediate liberalisation for a higher value of
consumer and industrial product exports than the EU (80 % of US
exports compared with 70 % of EU exports).

 The EU obtained better conditions than the USA regarding automobile
tariffs (motor vehicle exports will be liberalised within 7 years instead of
10); better coverage for electrical goods and machinery; commitments
on non-tariff barriers for spirits and automobiles; establishment in non-
service sectors; transport; public procurement (coverage of Colombian
sub-state entities); and broader environmental coverage in the
sustainable development chapter.

 The EU TA includes human rights coverage, which is absent in the US
TPAs; nevertheless, labour provisions in the latter are more stringent
than those negotiated with the EU. They are related to the effective
implementation in law and practice of core International Labour
Organization (ILO) standards, as laid down in the fundamental ILO
conventions.

2.1 Agricultural Market Access (AMA)

In agriculture, the EU has
proven to be more
protective than the USA
…

The three agreements aim to improve market access for agricultural exports
from the EU and the USA to Peru and Colombia. While the USA will enjoy
zero tariffs for almost all products within 17 years (Peru) and 15 years
(Colombia) of the entry into force of the agreements (i.e. in 2026 for Peru7

7http://www.peruembassy-
uk.com/Embassy2006/Files_html/SiteIngles/Newsletters2009/Newsletter1/TLC%20Peru-
USA.html

http://www.peruembassy-uk.com/Embassy2006/Files_html/SiteIngles/Newsletters2009/Newsletter1/TLC Peru-USA.html
http://www.peruembassy-uk.com/Embassy2006/Files_html/SiteIngles/Newsletters2009/Newsletter1/TLC Peru-USA.html
http://www.peruembassy-uk.com/Embassy2006/Files_html/SiteIngles/Newsletters2009/Newsletter1/TLC Peru-USA.html
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…but conditions for EU
banana imports are more
generous than those in
the Geneva agreement.

and in 20278 for Colombia), the transition period for the EU will expire for
both countries in 17 years from the date of entry into force (i.e. in 2030)9.

In particular, Colombia, the largest export market for the USA in Latin
America after Brazil and Mexico, has immediately allowed 53 % of US
agricultural exports (covering 77 % of agricultural tariff lines) to enter the
market duty-free. This applies to US exports of wheat, soybeans, soybean
meal, high-quality beef, most deciduous fruits, most tree nuts, most whey
products, dried peas and lentils, and many processed products10. At the
same time, Colombian exports of feed grains, rice, crude soybean oil,
poultry products, dried beans, dairy products, animal feed and pet food
immediately enjoyed duty-free access to the US market. Most remaining
tariffs will be eliminated within 15 years of entry into force, and all tariffs
will be removed within 19 years.

The structure of the US-Peru agreement is similar: upon entry into force, it
allowed immediate duty-free access to two thirds of US farm exports,
including high-quality beef, cotton, wheat, soybeans, soybean meal, crude
soybean oil, key fruits and vegetables, including apples, pears, peaches,
cherries, almonds, many processed food products, including frozen chips,
biscuits and snack foods. Most remaining tariffs will be phased out over 15
years, and all tariffs will be eliminated within 17 years. At the end of the
phasing-out period, US key exports will include pork, beef, maize, poultry,
rice, fruits and vegetables, processed products and dairy products.

As regards agriculture, the EU agreement is less ambitious11: it only
liberalises 85 % of EU agricultural imports by 2020, since most trade is
already liberalised under the GSP scheme. Concerning Colombia, 19.7 % of
the total imported value was not duty-free under GSP+; this mainly
consisted (99 %) of frozen shrimps and bananas. The former amounted to
EUR 40.6 million/year (0.9 % of bilateral trade) from 2008 to 2010 and were
liberalised upon entry into force. Bananas will not become duty-free, but
will be granted better market access. Banana imports reach EUR 783.9
million/year (18.1 % of bilateral trade): relative duty will be progressively
reduced from EUR 143/ tonne to EUR 75/ tonne by 2020. This is not a
complete liberalisation, but does represent an advantage for Colombia
when compared to the 'Banana agreement' concluded by the EU in
November 2012 to settle the longest dispute in WTO records. Under this
agreement, the lowest tariff for the import of bananas from Latin American
countries will be EUR 114/tonne (by January 2017), while under the Peru-
Colombia TA the final rate will be EUR 75/tonne.

Concerning Peru, 3.9 % of the total farm imported value was not duty-free
under GSP+; this mainly consisted (45 %) of bananas and fresh table grapes.

8 http://www.fas.org/sgp/crs/row/RL34470.pdf, p. 4.
9 http://trade.ec.europa.eu/doclib/docs/2011/march/tradoc_147713.pdf
10 See ‘Report of the Agricultural Policy Advisory Committee for Trade’, 18 September 2006.
11 See ‘European Union: Trade Agreement with Colombia and Peru’, European Parliament,
Policy Department, DG External Policies, March 2012.

http://www.fas.org/sgp/crs/row/RL34470.pdf
http://www.ustr.gov/archive/assets/Trade_Agreements/Bilateral/Colombia_FTA/Reports/asset_upload_file736_9822.pdf
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/inta/dv/896/896710/896710en.pdf
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The former will enjoy the same treatment as Colombian bananas; the latter
will only be subject to an entry price12.

2.2 Non-agricultural Market Access (NAMA)

The US agreements have
a higher level of
immediate liberalisation,
while the EU agreement
is focused on progressive
liberalisation of sensitive
goods.

Under the aforementioned agreements, the USA has applied zero duties to
more than 99 % of imports of industrial and textile tariff lines from
Colombia, while Colombia has zeroed almost 76 % of tariff lines on US
imports, with remaining tariffs to be phased out over 10 years. All industrial
tariff lines will be zeroed by 202213. With average tariffs on US industrial
exports ranging from 7.4 to 14.6 %, this will substantially increase US
exports.

Concerning Peru, 80 % of US exports were granted immediate duty-free
access upon the entry into force of the agreement, another 7 % will follow
in 5 years and all remaining tariffs will be eliminated by 2019.

The value of duty-free US exports upon entry into force for Peru and
Colombia is higher than that obtained for EU exports (70 % vs. 80 % for US
exports to Peru and 76 % for US exports to Colombia), but the EU benefits
from more favourable conditions for key exports such as motor vehicles
and machinery (duties will be eliminated in 8 years, as compared to 10
years for US exports to Colombia).

2.3 Rules of origin and textiles

The European rules of
origin promote regional
trade, while the USA
tends to extend benefits
to other countries.

Rules of origin are of the utmost importance in FTAs, because they aim to
avoid channelling from third-country exporters such as Asia. Only 10 % of
added value from third countries (de minimis) is permitted in both the US
and EU agreements; above this ceiling, Colombian/Peruvian origin is lost,
together with the benefits of these agreements. Rules of origin are required
in particular for certain of the most sensitive NAMA sectors, i.e. textiles and
vehicles.

As regards textiles, the US agreements establish detailed provisions to
calculate the national value content, and grant immediate liberalisation
only for Colombian and Peruvian textiles complying with these rules. The
US uses the 'yarn-forward' standard, a bilateral cumulation method which
requires that the yarn production and all operations 'forward' (i.e., from
fabric production to apparel assembly) occur in the United States or in Peru
or Colombia.

On the contrary, the EU agreement allows both bilateral and regional
cumulation, since it is envisaged that this trade agreement will be
progressively applied to Ecuador and Bolivia in the future. Furthermore, it

12 Under GSP+, fresh grapes from Peru included an ad valorem duty in the entry price: thus
market access conditions were less favourable.
13 See The US.-Colombia Free Trade Agreement: Background and Issues, Congressional
Research Service, 2012 (updated 2014).

https://www.fas.org/sgp/crs/row/RL34470.pdf
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allows regional cumulation with other countries which have signed trade
agreements with the EU, such as Chile and Mexico. The ultimate aim is to
favour trade creation within the region.

2.4 Non-tariff barriers (SPS and TBT)

The EU provisions on
sanitary and
phytosanitary measures
are more detailed than
those of the USA.

US provisions on
technical standards do
not cover sub-state
standards bodies.

Both the US and EU agreements incorporate WTO+ requirements on
sanitary and phytosanitary measures (SPS) and provisions for technical
assistance to be provided to the counterpart. The EU agreement includes
more procedural elements allowing acceptance and recognition of
inspections, administration and verifications conducted by the other party.
Emergency measures stress the principle of precaution and, according to a
'special and differential treatment' clause, the developing-country parties to
the agreement can ask for alternative import conditions and a one-year
phasing-in period.

These agreements have enabled the USA to export beef and poultry to the
two Latin American countries, removing the bans previously in place owing
to animal diseases (BSE and avian influenza).

Regarding technical barriers to trade (TBT), the agreements have
established greater cooperation on technical regulations and standards.
The EU agreement goes further, establishing requirements on labelling, and
covers a plurality of bodies involved in regulations, while the US
agreements only cover technical regulations issued by the central
government. This is in line with general US practice, according to which
sub-state standards are market-driven and do not necessarily have to
comply with international agreements signed by the federal government14.

2.5 Cross-border services and right of establishment

Different negotiating
techniques are used and
different sectors
liberalised in the services
chapter.

These aspects correspond to the chapter of the agreements which most
differs from the status quo (i.e. the commitments undertaken in the WTO’s
General Agreement on Trade in Services (GATS)), recalling that market
access for goods was already permitted on a large scale under EU and US
trade preference schemes. However, the features of the US and EU pacts
differ substantially.

The US-Colombia TPA and the US-Peru TPA foresee market access in all
service sectors, while establishing a small number of exceptions (under a
so-called negative list, i.e. they foresee complete coverage of market access
provisions with a few explicit exceptions). Limitations on the right of
establishment (mode 3) have been removed, including 'hire local' or 'buy
local' provisions. Complete freedom of establishment and cross-border
supply has been granted to American banks and insurance companies,

14 See ‘Comparing international trade policies: the EU, United States, EFTA and Japanese
TPA strategies’, European Parliament, Policy Department, DG External Policies, February
2014
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telecommunications, distribution, computer and audiovisual companies,
energy services, transport, construction, tourism, advertising and
environmental services. In line with its current practice, the USA asked Peru
and Colombia for reciprocity, except for American banks, which are
required, when they open branches in Colombia, to convert their capital
into local currency. The involvement of US sub-state entities is limited and
there is no provision for mode 4 services (services provided by private
professionals moving temporarily across the border). As an exception, only
five US states have allowed Colombian nurses and paramedics to
permanently move into their territory15.

By contrast with the US agreements, the EU's TA with Peru and Colombia
features a positive list of the sectors concerned by market access. Improved
access will be granted to engineering, financial and professional services,
maritime transport and telecommunications. The usual exceptions to
liberalisation apply (audiovisual services, national maritime cabotage and
air transport services), while liberalisation of the right of establishment is
complete, except for mining or manufacturing of nuclear materials,
production or trade in arms, audiovisual services, waterway cabotage,
disposal of toxic wastes and air transport services. Airport services and
engineering services from Peru and Colombia are granted national
treatment16. The agreement also covers local entities, as well as mode 417

(with detailed provisions), and, in contrast to the US agreements, includes
asymmetric provisions (special and differential treatment) for bank
establishment.

2.6 Investment

The EU agreement only
covers pre-establishment
investments, while the
US agreement also
covers investment
protection.

An important difference between the US and EU agreements lies in the
investment chapter. The EU agreement was negotiated before the Lisbon
Treaty extended the common trade policy to cover investment protection,
which was still within the remit of the Member States at the time. However,
while lacking post-establishment protection, the agreement is quite
comprehensive as regards shaping commercial presence (mode 3) in the
services chapter. Apart from the usual exceptions for audiovisual services,
national maritime cabotage and air transport services, the parties address
obstacles to investment, recognising pre-establishment national treatment,

15 See Policy Department, DG External Policies, ‘Comparing international trade policies’.
16 See Policy Department, DG External Policies, ‘Comparing international trade policies’.
17 It is worth recalling that, according to GATS, services can be provided under four different
modes: 'mode 1' refers to cross-border services, where the services supplied from the
territory of one member state are traded on the territory of another (e.g. distance training);
'mode 2' refers to services that are consumed abroad, when the consumer moves
physically from the territory of one member state to receive the service in the territory of
another member state (e.g. tourism); 'mode 3' refers to services supplied from a subsidiary
or controlled company of a member state located in another member state to recipients
established in the latter (e.g. a hotel group); 'mode 4' refers to the movement of natural
persons who move to another country in order to provide services within the framework of
a professional activity.
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and create a dispute settlement mechanism based on ad hoc panels.

By contrast, the US agreements include not only the same provisions on
pre-establishment protection envisaged in the EU TA, but also a powerful
chapter on investment protection, enforced through an effective dispute
settlement mechanism.

2.7 Public procurement

The procurement
chapter of the EU
agreement has a wider
coverage of sub-state
entities.

The EU and US agreements will extend the provisions of the plurilateral
Government Procurement Agreement (GPA) to Colombia (which is already
an observer to the GPA) and Peru. This implies that European and US
companies can legally participate in government bids in Peru and
Colombia. However, the coverage is more complete for European
companies, since all local entities (municipal agencies) in Colombia are
bound to accept European offers. Sub-state coverage for the US companies
is less comprehensive but not unimportant: the procurement chapter
includes 28 central government agencies, 32 sub-central agencies and a
number of state-owned enterprises. Both the USA and the EU have
enhanced procurement provisions with bid challenges and dispute
settlement provisions.

2.8 Intellectual Property Rights (IPR) protection

The EU agreements have
a stricter system of GI
protection.

The provisions of the US
agreements on copyright
mirror the ACTA
provisions on piracy,
while the EU agreement

Both the USA and the EU have strengthened the IPR protection system,
which includes provisions on patents, trademarks, geographical indications,
trade secrets, industrial design and transfer of technology. Civil, border and
criminal measures which are more detailed than those in the WTO
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
have been introduced to fight piracy and counterfeiting.

However, the main difference between the EU and US agreements concerns
geographical indications (GIs) and online piracy. The EU is more interested
in protecting traditional products linked with a specific territory under
TRIPS Article 22. To achieve this aim, it has defined with Peru and Colombia
a list of GIs to be protected in their respective markets against
counterfeiting and successive trademark registrations. Similarly, the USA
has clarified that trademarks and GIs are subject to the principle of ‘first in
time, first in right’, but they have not shared a list of GIs.

On the other hand, the USA’s strong interest in copyright-protected works
(including Hollywood films, music and software) has resulted in extended
terms for copyright works and a stricter system of liability for internet
service providers (ISPs) illegally sharing copyright-protected works on the
internet. These provisions are even more stringent than the ones included
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follows the acquis. in the Anti-Counterfeiting Trade Agreement (ACTA), an agreement upheld
by Parliament18. By contrast, in the agreement with Peru and Colombia the
EU has mirrored the acquis communautaire set out in the e-commerce
directive: a regime of no liability for internet service providers for mere
conduit19 (simply transmitting information provided by the recipient of the
service). ISPs have conditioned liability if they are caching (temporarily
storing information for the sole purpose of making the transmission more
efficient) or hosting (storing information). Liability is excluded if the hosting
ISP has no knowledge of the illegal activity.

2.9 Human rights protection

The EU TA includes
enforceable provisions
on respect for human
rights …

The EU agreement with Peru and Colombia establishes a positive provision
on the respect of human rights and the democratic principle. Article1
states:

‘Respect for democratic principles and fundamental human rights, as laid
down in the Universal Declaration of Human Rights, and for the principle of
the rule of law, underpins the internal and international policies of the
Parties. Respect for these principles constitutes an essential element of this
Agreement’.

This provision was negotiated after an intense debate in Parliament, in June
and December 2012, in the light of Parliament´s consent to the ratification
of the agreement20. This obligation has a positive nature, meaning that the
Colombian and Peruvian Governments are bound to take any measures
required to ensure human rights observance by the central, regional and
local governments, including non-governmental bodies (see Article 8.1)21.
As noted in the plenary debate, the human rights clause is enforceable
even if a procedural ambiguity emerges. On the one hand, Article 8.222

establishes that a decision concerning violations of obligations by the other
party can only be challenged under the dispute settlement mechanism,
established by the agreement itself; on the other hand, Article 8.3 foresees
immediate action under international law in case of violations of
fundamental rights obligations (and obligations on the non-proliferation of
mass destruction weapons, as laid down in Article 2). Immediate action

18 See ‘Does ACTA still matter? Protecting intellectual property rights in international trade’,
European Parliament, Policy Department, DG External Policies, January 2013.
19 See Article 251 of the EU-Colombia and Peru Trade Agreement: 'Where the service that is
provided consists of the transmission in a communication network of information provided
by a recipient of the service, or the provision of access to a communication network, each
Party shall ensure that the service provider is not liable for the information transmitted, on
condition that such provider does not: (a) initiate the transmission; (b) select the receiver of
the transmission; and (c) select or modify the information contained in the transmission.'
20 See European Parliament, Plenary debate of 10 December 2012.
21 See ’European Union, Trade Agreement with Colombia and Peru’, European Parliament,
Policy Department, DG External Policies, March 2012, p.51.
22 Article 8.2 reads as follows: ‘If a Party considers that another Party has failed to fulfil its
obligations under this Agreement, such Party shall exclusively have recourse to, and abide
by, the dispute settlement mechanism established under Title XII (Dispute Settlement)’.

http://www.europarl.europa.eu/RegData/etudes/briefing_note/join/2013/491469/IPOL-INTA_SP(2013)491469_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20121210+ITEM-016+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/inta/dv/896/896710/896710en.pdf


The US and EU free trade agreements with Peru and Colombia: A comparison

13

…a provision absent in
the US agreements

under international law includes suspension of the agreement and
retaliations, and it is likely that, reading the two provisions together, one of
the parties could take immediate unilateral action to be followed by
dispute settlement, should the other party commit serious breaches of
human rights. The main limit of this provision is the fact that no specific
procedure or monitoring body is envisaged for human rights violations,
and the matter would probably be dealt with by the Trade Committee,
which serves, however, a different purpose. Respect of core labour
standards has a more structured approach (see below).

By comparison, no general human rights clauses are included in the US-
Colombia TPA or the US-Peru TPA. An in-depth debate on Colombia took
place in Congress in the years preceding approval, with many complaining
about the alarming level of violence spreading in the country (15 400
homicides in 201023). Nevertheless, the attention of the members was
focussed more on the issue of labour union homicides than on the general
human rights issue. This specific topic is described in the labour standards
chapter (see infra).

2.10 Labour and environmental standards

Labour and
environmental standards
are strictly enforceable
under the US
agreements, while the EU
TA only provides for
suspension of the
agreement only where
breaches of human rights
are involved.

The EU agreement includes an obligation to respect labour and
environmental standards, although it does not include legally binding
enforcement clauses. After recalling that the development of international
trade should promote employment and decent working conditions, Article
269(3) defines, as a legal obligation, respect for core labour standards as
laid down in the fundamental ILO Conventions, namely:

1. freedom of association;

2. effective recognition of the right to collective bargaining;

3. elimination of all forms of forced or compulsory labour;

4. effective abolition of child labour;

5. elimination of discrimination in employment and occupation.

In its resolution of 13 June 2012, Parliament asked for an obligation to
respect corporate social responsibility in international trade agreements;
however, this issue is only mentioned as an area of cooperation, without
any legal means for its enforcement.

23 See ‘The U.S.-Colombia Free Trade Agreement: Background and Issues’. Congressional
Research Service, 2014.

https://www.fas.org/sgp/crs/row/RL34470.pdf
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Conversely, environmental standards are referred to in a list of multilateral
environmental agreements24 and with regard to the need to defend
biological diversity, and sustainability in trade in forest products and trade
in fish products.

A specific, although non-legally binding, system is set up: labour and
environmental standards are monitored by a joint subcommittee on trade
and sustainable development, which involves civil society organisations.
Should a dispute on these issues arise and consultations in the
subcommittee prove to be unsuccessful, a group of experts will issue a
report on the breach of the agreement, together with an action plan to be
implemented by the party in breach. No sanctions are foreseen in the case
of non-implementation. However, serious breaches of labour rights and
certain environmental violations falling within the scope of fundamental
human rights are enforceable under the system set out in Articles 8.2 and
8.3, i.e. immediate action and recourse to the dispute settlement
mechanism.

In any case, the labour standards clause cannot be invoked to bring
Colombian or Peruvian wages into line with those in Europe, because of a
non-protectionist clause:

‘The Parties stress that labour standards should not be used for
protectionist trade purposes and in addition, that the comparative
advantage of any Party should in no way be called into question’ (Article
269(5)).

The approach of the USA on labour standards is more restricted in scope
but more effective in remedies. Violations of core labour standards are only
enforceable if they affect the rights laid down in the ILO Declaration on
Fundamental Principles and Rights at Work and if they directly affect trade
and investment25. These rights are the same five rights recognised by the
EU agreement (freedom of association, the right to collective bargaining,
elimination of compulsory and forced labour, effective abolition of child
labour and elimination of discrimination). In the case of Colombia,
enforceable obligations are detailed in the Action Plan of April 201126, and
monitored by a congressional working group on labour rights. Recent aims
achieved include, inter alia, requesting that the ILO significantly strengthen

24 See Article 270.2. The agreements referred to are: the Montreal Protocol on Substances
that Deplete the Ozone Layer adopted on 16 September 1987, the Basel Convention on the
Control of Transboundary Movements of Hazardous Wastes and their Disposal adopted on
22 March 1989, the Stockholm Convention on Persistent Organic Pollutants adopted on 22
May 2001, the Convention on International Trade in Endangered Species of Wild Fauna and
Flora signed on 3 March 1973 (CITES), the Convention on Biological Diversity (CBD), the
Cartagena Protocol on Biosafety to the CBD adopted on 29 January 2000, the Kyoto
Protocol to the United Nations Framework Convention on Climate Change adopted on 11
December 1997 (hereinafter referred to as the Kyoto Protocol), and the Rotterdam
Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade adopted on 10 September 1998.
25 See US-Colombia TPA, Article 17.2.2. An identical provision is included in the US-Peru TPA.
26 See ‘Labor in the US-Colombia Trade Promotion Agreement’, USTR website.

http://www.ustr.gov/sites/default/files/uploads/agreements/fta/colombia/asset_upload_file993_10146.pdf
http://www.ustr.gov/sites/default/files/uploads/agreements/fta/peru/asset_upload_file73_9496.pdf
http://www.ustr.gov/uscolombiatpa/labor
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its presence in Colombia, an analysis by the Prosecutor General’s Office of
trade unionist homicide cases aimed at improving investigation in the
future, and the assignment of 50 judicial police investigators to criminal
cases involving union members and activists.

Violations of these rights are subject to a binding dispute settlement
mechanism.

Similar conditions apply to breaches of environmental standards: they are
clearly limited to agreements in force for both parties (the USA did not
ratify the Kyoto Protocol), and the dispute settlement mechanism can only
be invoked if non-respect of environmental laws affects trade and
investments.

To sum up, the different approaches of the EU and USA lie in the fact that
the EU is committed to enforcing labour standards only when their
violation results in a violation of human rights, while the USA will do so only
when core labour standards violations affect trade and investments.

3 The likely impact of the agreements

It is difficult to
demonstrate the benefits
of the agreements, since
they entered into force
only recently.

Bilateral US-Peru trade
grew after entry into
force…

…but the same pattern
has been observed for all
Peru’s partners.

It is too early to quantify the impact of the agreements, since their entry
into force is too recent, with the exception of the US-Peru TPA.
Notwithstanding these agreements, the growth rate of Peru is projected to
decline in the medium term, from 9 % in 2010 to 5 % in 2018 (see annex,
Figure 3). This can be explained by the increasing maturity of the economy,
but also by the declining growth performances of its main trade partners
(China, the USA and the EU). In any case, bilateral trade statistics (see annex,
Figure 8 and Figure 10) show an increase in bilateral trade with the USA,
following a negative trend brought about by the US downturn. This
positive trend follows the entry into force of the agreement with the USA,
but this is unlikely to be the only cause, since EU-Peru bilateral trade has
also significantly increased over the same period. The volume of the latter
reached EUR 9.2 billion in 2011, corresponding to 16 % of Peru’s trade
volume27. Clearly this cannot be an effect of the EU TA, but possibly of the
GSP+ scheme combined with GDP growth of all trade partners.

This is confirmed by an analysis from two years ago28 on the impact of the
two US agreements (more focused on Peru, since the US-Colombia TPA was
still too recent to have produced effects). This study remarks that in the
period between the signature of the agreement and 2008, Peru
experienced a decrease in exports to the US (- 0.7 billion), while between
2008 and entry into force, exports to the US rose by 0.6 billion. This is
probably a consequence of the economic downturn, which was not
estimated in the impact assessment of the US agreements. An increase in
US foreign direct investment in Peru has not yet been confirmed, but the

27 http://europa.eu/rapid/press-release_IP-13-173_en.htm
28 See Pauline Loeff, ‘Peru and Colombia: the Impact of an FTA with the US’. Eastern
Michigan University, April 2012.

http://europa.eu/rapid/press-release_IP-13-173_en.htm
http://em-journal.com/assets_c/14/143Loeff.pdf
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Impact assessments have
shown that the EU could
benefit more than the
USA from the TPAs with
Colombia and Peru.

However, only recent
statistics will provide a
reliable answer.

performance of the US investments in Peru between 2000 and 2009 was
quite limited (only 28.3 % compared to a 53.1 % increase from all other
investors).

US-Peru trade apart, it is too early to calculate the actual benefits of the
agreements. However, the expected benefits of the US agreements were
calculated in 2006 by the US International Trade Commission (ITC)29, while
the expected benefits of an EU-Andean FTA were calculated in 2009 by an
external contractor engaged by the Commission’s DG Trade30.

According to the ITC, when fully implemented (i.e. at the end of the
transitional period for tariff removal, which is 10 years for industrial
products and 15 years for agricultural products), the agreements will
generate the following effects:

 Increased US exports of goods and services to Colombia will result in
annual benefits to US consumers worth USD 419 million (calculated in
2007) and an increase in US GDP of approximately USD 2.5 billion (equal
to EUR 1.85 billion), or 0.05 % of GDP for 2007.

 Increased US exports of goods and services to Peru will result in annual
benefits to US consumers worth USD 346 million (calculated in 2007) and
an increase in US GDP of approximately USD 2.1 billion (equal to EUR 1.54
billion), or 0.02 % of the GDP for 2007.

It is to be noted that these effects were calculated on the basis of 2007
economic standards, the year before the economic and financial crisis, and
the expected effects can only be verified once the agreement has been fully
implemented, i.e. in 2024 for Peru and 2027 for Colombia. These periods are
too long for accurate forecasts and these figures are probably inflated.

The EU impact assessment study estimates only minor gains for the EU in
terms of GDP ratio, but higher gains than those of the counterparts in
absolute value (EUR 4 billion) in a long-term dynamic scenario. On the other
hand, respective increases of 1.3 % in GDP for Colombia (equal to EUR 2.7
billion) by 2018 and of 0.7 % for Peru (EUR 940 million) are expected to
make this agreement mutually profitable. These gains are distributed
among different sectors, with a ratio of 19.8 % for Colombia and 24.4 % for
Peru in agriculture, 10.3 % for Colombia and 25.3 % for Peru in
manufactured goods, and 74.3 % for Colombia and 50.4 % for Peru in
services.

In conclusion, according to these studies, the EU was expected to obtain
higher gains from trade in goods and services with Peru and Colombia than
the USA: EUR 4 billion versus EUR 3.39 billion. This seems at odds with the
different baseline: EU-Colombia trade figures were less than half of US-

29 See: USITC, ‘U.S.-Peru Trade Promotion Agreement: Potential Economy-wide and Selected
Sectoral Effects’, June 2006, and ‘U.S.-Colombia Trade Promotion Agreement: Potential
Economy-wide and Selected Sectoral Effects’, December 2006.
30 See ‘EU-Andean Trade Sustainability Impact Assessment’, Final Report, October 2009.

http://www.usitc.gov/publications/docs/pubs/2104f/pub3855.pdf
http://www.usitc.gov/publications/docs/pubs/2104f/pub3855.pdf
http://www.usitc.gov/publications/332/pub3896.pdf
http://www.usitc.gov/publications/332/pub3896.pdf
http://trade.ec.europa.eu/doclib/docs/2010/april/tradoc_146014.pdf
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Colombia trade figures in 2013 and EU-Peru figures less than 75 % of US-
Peru figures (see annex, Table 2 and Table 3).

However, these second-generation FTAs have an impact on a much wider
proportion of the economy than trade in goods, and, as analysed in the
second chapter, the EU and the USA have shaped different agreements,
focused on different sectors. The coverage of trade in goods, services,
procurement and investment of the two groups of agreements is largely
divergent.

This conclusion, in any case, may be called into doubt by the fact that the
impact assessment reports use different methodologies and, considering
also that they date back to 2006, their validity may be questionable.
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4 Annex: Economic facts about Peru and Colombia
Figure 1:
Colombia: Real GDP (%
change)

Source: IHS Global Insight

Figure 2:
Colombia: Gross value
added by sector, in %

Source: World Bank
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Figure 3:
Peru: Real GDP (%
change)

Source: IHS Global Insight

Figure 4:
Peru: Gross value added
by sector, in %

Source: World Bank
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Figure 5:
Colombia: Trade in goods
and services in % of GDP

Source: IHS Global Insight

Figure 6:
Colombia: Imports from
the USA and the EU in
EUR million

Sources:http://www.census.gov/foreign-trade/balance/c3010.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111494.pdf

http://www.census.gov/foreign-trade/balance/c3010.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111494.pdf
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Figure 7:
Peru: Trade in goods and
services in % of GDP

Source: IHS Global Insight

Figure 8:
Peru: Imports from the
USA and the EU in EUR
million

Sources: http://www.census.gov/foreign-trade/balance/c3330.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111556.pdf

http://www.census.gov/foreign-trade/balance/c3330.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111556.pdf
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Figure 9:
Colombia: Exports to the
USA and the EU in EUR
million

Sources:http://www.census.gov/foreign-trade/balance/c3010.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111494.pdf

Table 2:
Colombia's top five
trading partners, 2012

Origin of imports Destination of exports Trade partners

# Origin EUR
million % # Destination EUR

million % # Partner EUR
million balance

1 USA 11 027 24.2 1 USA 17 290 36.6 1 USA 28 317 6 263

2 China 7 444 16.3 2 EU 7 067 15.0 2 EU 13 072 1 062

3 EU 6 005 13.2 3 China 2 602 5.5 3 China 10 047 -4 842

4 Mexico 4 952 10.9 4 Panama 2 223 4.7 4 Mexico 5 602 -4 302

5 Brazil 2 176 4.8 5 Venezuela 2 095 4.4 5 Brazil 3 186 -1 166

All imports: 45 635 All exports: 47 219 Balance of trade: 1 584

Source: DG Trade

http://www.census.gov/foreign-trade/balance/c3010.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111494.pdf
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_113367.pdf
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Figure 10:
Peru: Exports to the USA
and the EU in EUR million

Sources: http://www.census.gov/foreign-trade/balance/c3330.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111556.pdf

Table 3:
Peru's top five trading
partners, 2012

Origin of imports Destination of exports Trade partners

# Origin EUR
million

% # Destination EUR
million

% # Partner EUR
million

balance

1 USA 8 011 24.7 1 China 5 997 19.9 1 USA 12 738 -3 284

2 China 4 567 14.1 2 EU 5 687 18.9 2 China 10 563 1 430

3 EU 3 480 10.7 3 USA 4 727 15.7 3 EU 9 167 2 207

4 Brazil 2 068 6.4 4 Canada 2 871 9.5 4 Canada 3 331 2 411

5 Argentina 1 616 5.0 5 Japan 1 978 6.6 5 Brazil 3 070 -1 066

All imports: 32 497 All exports: 30 088 Balance of trade: -2 409

Source: DG Trade

http://www.census.gov/foreign-trade/balance/c3330.html
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_111556.pdf
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_113435.pdf
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Figure 11:
Colombia - Imports 2012

Source: http://www.europaworld.com/entry/co.ss.58

Figure 12:
Colombia - Exports 2012

Source: http://www.europaworld.com/entry/co.ss.58

http://www.europaworld.com/entry/co.ss.58
http://www.europaworld.com/entry/co.ss.58
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Figure 13:
Peru - Imports 2012

Source: http://www.europaworld.com/entry/pe.ss.57

Figure 14:
Peru - Exports 2012

Source: http://www.europaworld.com/entry/pe.ss.57

http://www.europaworld.com/entry/pe.ss.57
http://www.europaworld.com/entry/pe.ss.57
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