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Sirikes and secondary indusirial action in the EU

INTRODUCTION AND DEFINITIONS

This report summarises the basic laws and practices relating 1o industrial action by emplovees
and employers in the 15 member states of the European Union, including participation by local
unions and/or individuals in international industrial action where the main focus of conflict may
be in a country other than their own.

The report also analyses the attitudes of emplovers and trade unionists to the national laws and
practices discussed here, the extent to which those may be influenced by the European works
council directive and the pending draft directive on posted workers, and the desirability or

otherwise of some European-level regulation of industrial action.
This report is in two main sections, with annexes:

- Part 1 compares and contrasts national laws and practices, including a summarised overview.
- Part 2 looks at the views of the social partners.

The Annex 1 then provide country-by-country detail on the right to sirike and to take secondary
industrial action in the EU member states. This is only available in English.

A problem area is the definition of key terms. To cite one, "secondary action" {with which the
report is much concerned) is a fairly well understood expression in several member states,
where it is rooted in law and/or practice - for instance the UK. That is not the case in others,
where the distinction between primary and secondary action hardly exists in statute or in
practice - for instance Belgium. There are many other similar examples of definitions which
pose problems of distinction in practice.

For that reason, the report does not essay any uniform and universal definitions of the
terminology it uses. Where relevant, national definitions are summarised in the text.
Otherwise, the guiding principle has been the highest common factor, used as a benchmark.
So, for example:

- A strike is a collective cessation of work.

- A primary strike is a collective cessation of work directed at an employer by some or all of
fils own employees

- A secondary strike 1s a collective cessation of work directed at an employer, but not
immediately related to the terms, conditions or continued employment of the strikers
thernselves. It can therefore cover both sympathy or solidarity action where the primary
dispute is within the same company or group of companies, and those where the primary
dispute 1s completely external or political.

- Primary picketing (attendance by workers outside a place of work during a strike) is directed
at an employer's workpliace by his own emplovees or ex-emplovees and associated trade
union officials. All other picketing is secondary

- A primary lockout is a cessation of work instigated by the employer; it may be defensive,

in response to actual or threatened industrial action; or offensive, intended to secure changes
in the terms and conditions of emplovees.

-5 PE 165.402
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- Insofar as secondary lockouts can be distinguished from primary ones, they consist of action
by an employer not in dispute with his own employees, intended to support another emplover
who is in dispute. The concept seems largely academic, and almost all lockouts are clearly

primary.

- Political strikes are considered to fall into two categories: those where the motives are
"purely” political, and those where some of the issues at stake relate in some way to the
strikers' economic or social conditions. The relevance of this distinction is discussed in the
appropriate national context in the report.

- Industrial action which falls short of a strike action includes go-slows, works-to-rule,
incomplete strikes, boycotts and the like. There is a sharp division between member states
in their definitions and legal treatment of these "lesser” forms of industrial action. These too
are discussed in the text.

Again it is stressed that the working definitions above are no more than mental reference points

to help in understanding the differences and similarities between the various approaches shown
here.
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PART 1 ; NATIONAL LAWS AND PRACTICES
1. COMPARISONS
In order to consider the topic of strikes and other industrial action, whether primary or

secondary, in context we also present here some historical data on the widely varying incidence
of strike action in the member states.

Diagram 1:

Strike and Unionisation Rates

. Working days lost *1 *. Unionisation in % "2
days per 1000 employees % of employed workforce
700 - : : — - 100%
8O0
80%
500
o
400 50%
e '. . : 4%
200 _ o i - E o
. 3 - 20%
100 ' | -
A = - ’ . 0%
A
Uronsaton % 2 a2 55% 0% . 6% 15 2% 23% S0% 1% 4% 2% 30% 7 93% Az%
Warkirg days ost *! 4 45 140 382 54 3¢ 880 291 380 5 15 96 S8t B2 250

"1 Annuai average 1983-92 (Belgium 88-92): Eurostat

"2 Some estimates: after OECD. pub: 1991

The above diagram illustrates only some aspects of the incidence of industrial action. The
figures shown for working days lost due to industrial action are averaged over the period
mentioned.

Therefore, while useful in giving a general appreciation of country practice, just one particularly
long or widely supported dispute can skew the data and mask underlying trends. There is
evidence to suggest that, for example, in Denmark in 1985, Germany and the UK in 1984, and
Finland in 1986, one year's exceptional experience has boosted the overall average picture.
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Table 2: Number of Employees Involved in Stoppages of Work in 1992 (' 000}

Astria 18.0 Iral_\ ' 3,178.4
Belgium 30.2 Luxembourg 0.6
Denmark 32.9 Netherlands 52.4
Fintand 102.6 Portugal 131.9
France 318.2 Spain 5,192.1
Germany 598.4  Sweden 18.0
Greece 243.1 United Kingdom 144.4
Ircland 13.1

The different patterns of industrial relations and collective bargaining are also not properly
reflected by Diagram 1. Table 2 shows the number of emplovees involved in stoppages for
1992.

From this we see that in Spain, Italy and, to a lesser extent, Germany, the numbers are
comparatively high and indicate typical practice for disputes in these countries to be one day
national strikes, or otherwise short in duration but widespread across an industry.

Many of the key features contained in the country sections of this report can also be usefully
grouped into comparative tables, as follows.

Table 3:
Right / freedom to strike Main reguiation Peace obligation

Austria Freedom Case-law /academics Assumed
Belgium Freedom Case-law (1) -
Denmark Freedom Agreement Agreements
Finland Freedom Statute Statute
France Right Case-law (1) -
Germany Freedom Case-Jaw Agreements
Greece Right Statute -
Irefand Freedom Statute -
Ltaly Right Case-kaw (1) -
Luxembourg Freedom Statute (2) Statute
Netherlands Right Case-law Agrecments
Portugal Right Statute Agreements
Spain Right Statute Statute
Sweden Right Statute Statute
UK Freedom Statute -

Notes: {1} Some statutory provisions relate to essential services,
{2) Luxembourg is the only member state with compulsory conciliation
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Table 4:
Regulation of International Action short of a | Lockouts
secondary strikes disputes strike
Austria Case-law/academics - As strikes Academics
Belgium Case-law - Unlawful Case-law
Denmark Agreement - As strikes Agreement
Finland Agreement - As strikes Statute
France Case-law - Unlawful Case-law
Germany Case-law - As strikes Case-law
Greece Statute Statute As strikes Prohibited
Ireland Statute - As strikes Statute
Italy Case-law - Unlawtul Case-law/statute
Luxembourg Case-law/academics - As strikes Statute
Netherlands Case-law Some case-law As strikes Case-law
Portugal Case-law - As sirikes Prohibited
Spain Case-law - Unlawful Statute
Sweden Statute - As sirikes Case-law/statute
UK Statute Statute As strikes Casc-law/statute

2. COMMON GROUND AND DIVERGENCES IN NATIONAL LAWS AND
PRACTICES

2.1 Basic rights to strike

The legal systems of all 15 EU member-states grant workers the power to strike. They can be
broadly classified in two groups : eight where there is an explicit legal "right to strike"; and
seven where there is somewhat more nebulous legal "freedom to strike". The classifications
can be further broken down according to the fundamental legal source of the right or freedom,
as follows :

Table 5:
Right io strike Freedom to strike
Austria Via case-law
Belgium Constitution, via freedom of association
Denmark Constitution, via freedom of association
Finland Via statute
France Constitution & statute
Germany Constitution, via freedom of association
Greece Constitution & statute
Ireland Via immunity from legal claims
Ttaly Constitution {& statute)
Luxembourg Via statute
Netherlands Via case-law
Portugal Constitution & statute
Spain Constitution & statute
Sweden Constitution & statute
United Kingdom Via immunity from legal claims
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2.2 Basic rights to lock out

The right or freedom of employers to lock out is, at least arguably, a counter-balance to the
right or freedom of employees to strike. But some equivalence is explicitly recognised in just
five of the national Constitutions. On the other hand, only two members -- Greece and Portugal
-- totally reject it as a legal principle. They have banned all lockouts by statute, even though
their Constitutions recognise the right to strike.

national laws and practices on industrial action by employees, employers'
lockouts are relatively lightly regulated across the 15 as a whole. That is undoubtedly mainly
due to their comparative rarity. Portugal and Greece aside, the member-states can be divided

into four broad groups, according to their legal treatments of lockouts, as follows :

Table 6: Legal recognition of lockouts

Explicitly allowed | Implicit in Aassumed Tightly regulated
taw

Austria Academic writings assume S0
Belgium Case-law
Denmark By collective

agreement
Finland By statute
France Case-law
Germany Case-law (based

on Constitution)
Greece [Statutory ban}
Ireland Implicit
Ttaly Statute & case-faw
Luxembourg Implicit
Nether]ands Academic writings assume so
Portugal [Statutory ban]
Spain By statute
Sweden Constitution
United Kingdom {Implicit)

2.3 Vesting of the right or freedom to strike

In practice, most strikes and other forms of industrial action in the member-states are called
and conducted by trade unions. However, there are marked differences betweern countries in
the degree to which this role of the unions is formally assigned.

That in turn can have an imporiant bearing on a whole range of issues, discussed in more
detail by country in the annexes. They include :

- Legal responsibilities arising from strikes.

- The enforceability of procedures for calling strikes and the validity of no-strike "peace
agreements”.

- The contract status of strikers.

- The applicability of such concepts as "official" and "wildcat" action.
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Table 7: Who Can

rganise Lawful Strike Action ?

Trade unions only

Workers also

Austria
Belgium
Denmark

Finland

Italy
Luxembourg
Netherlands
Portugat
Spain

Sweden
United Kingdom

Signatories to collective agreements

Signatories to collective agreements

Unions only

Unions only

Unions cnly

Unions only

Constitution

Unions only

lii-defined, aithough unions are the nommal actors

[1-defined, although unions are the normal actors

If wanting to start a new union

Constitution

IlI-defined, although unions are the normal actors
In the absence of a unicnised majority

Constitution, although statute moves away from
this position

2.4 Constraints on the right or freedom to strike

In all 15 member-states, the right or freedom to strike, whether vested in individuals or
trade unions, is not absolute. All restrict it, to a greater or lesser extent. But the
restrictions vary widely, both in the forms they take and in the areas they cover.

The forms of restriction are :

- External regulation
- Minimal regulation

- Self-regulation

-11 -
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Table &; Forms of restrictions

External Minimal Seif-regulation
Austria = oo
Belgium 0 o
Denmark o aoqa
Finland og
France =
Germany ooo
Greece Ccao
Ireland co
Italy s ]
Luxembourg C O
Netherlands o Do D
Portugal caoc
Spain ooo
Sweden Coo
United Kingdom |0 0 C

Legend: © = light
oo = moderate
00 C = very strict
Note:  External regulation in this context means government inten'emion'lhrough the use of statute law, decrees
and the like.
The areas of restriction can be classified broadly as : - Circumstantial
- Procedural
- Exclusions

One of the most prevalent circumstantial restrictions on strikes is the so-called "peace obliga-
tion". Broadly, it obliges signatories to a collective agreement not to enter into collective
disputes directed at provisions of the agreement while those are in force. (Precise definitions
and the impact of the obligation on individual members of a signatory organisation vary.}
Procedural restrictions concern the formalities invoived in calling a strike and providing notice
of it.

Table 9: Areas of Restrictions

Peace obligations Procedural

Austria Collective agreement Self-regulated
Belgium Relies on goodwill; & safety regs. Self-regulated
Denmark Collective agreement Normally 14 days strike notice required
Finland Statute Detailed. 14 days strike notice over a new agreement.
France Statute : Rare/Not enforceable. 5 days strike notice {public services only)

N.B. safety regs
Germany Collective agreement Self-regulated
Greece Not found. N.B. safety regs Detzailed. Minimum 24 hours strike notice.
Ireland Good will Detailed. Minimum 7 days sirike notice.
Italy 20 days colling-off period in essential services
Luxembourg Statute Self-regulated
Netherlands Collective agreement Self-regulated
Portugal Good wilt Detailed. 5 days strike notice {outside public services)
Spain Roval decree. N.B. salety regs Detatled. > davs strike notice {outside public services}
Sweden Statute Normally 7 days strike notice required
United Kingdom Rare/Not enforceable Detailed. Minimum 7 days strike notice.
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All member-states exclude some occupational groups from the right or freedom to strike,
typically, the judiciary, the police, higher-grade civil servants and the armed forces.

However, the long-term tendency in most has been to reduce the occupational exclusions. For
example, blanket bans on strikes by civil servants were lifted in France in 1950 and in the
Netherlands in 1979.

At the same time, there has been a tendency in some countries to subject strikes in essential
public services to stricter controls than those elsewhere in the economy.

Belgium, France, Greece, Italy, Portugal and Spain all have statutory provisions in this area,
although in Belgium's case the statute devolves much of the detail to coilective agreement.

{n other member-states, strikes in essential public services are governed by the general laws and
practices on industrial disputes, in some cases supplemented by special collective agreement
provisions {for example, Sweden) or codes of conduct {Ireland).

In the UK, statutory controls were regularly discussed, but eventually not implemented, by
successive Conservative governments between 1979 and 1994. The idea is now thought to have
been abandoned.

2.5 Lawful objectives of strikes
a) Primary strikes

For the purposes of this study, primary strikes were considered to be those directed at an
employer by some or all of his/her own employees, and related to their employment terms and
conditions.

This working definition does not appear in precisely those words in laws or agreements in any
member-states. It represents the highest common factor. So in all member-states, any strike
meeting the definition would in principle be lawful {(or at least not unlawful) in respect of its
aims.

The closest approximation to the working definition is found in statute in the UK. There, to
be protected by law, a strike must be wholly or mainly related to specific issues at the
workplace, and arise from a dispute between an employer and his own employees.

Elements of the same principle, that a strike must relate to workplace issues, cccur in law in
several other member-states (but by no means all of them}.

The UK apart, France probably come nearest to the definition, in !legal theory. There, a strike
must be undertaken only for legitimate "occupational and professional motives". Furthermore,
the affected employer must be in a position to satisfy the demands of the strikers. But in
practice, these restrictions are broadly interpreted.

In Germany, a strike must only be for the purposes of securing improvements in working

conditions through a negotiates collective agreement. In addition, the matters at issue must be
"fit to be regulated" by collective agreement.

-13 - PE 165.402
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In Greece, strikes are permissible if they are rooted in the protection and promotion of the
financial and general labour interests of employees. In Ireland, a lawful strike can arise only
from disputes connected with employment or non-employment, or the terms and conditions of,
or affecting the employment of, any person.

In Italy, a strike may only seek to protect or promote the direct and legitimate common interests
of participants. In Spain, a lawful strike can relate only to the occupational interests of the
employees involved.

In all member-states, strikes are unlawful if they are in pursuit of unlawful aims but in any
event many member-states use additional legal concepts to govern the legitimacy of the motives
behind primary strikes.

One of the most prevalent is the "peace obligation”, which (as discussed above) holds that, with
some limited exceptions, strikes may not be lawfully directed at the provisions of an applicable
collective agreement in force. This principle is firmly adhered to in Ausiria, Denmark,
Finland, Germany, Luxembourg, the Netherlands and Sweden. A statutory provision to the
same effect has been adopted in Spain, and collectively, agreed peace clauses are widespread

in Portugal.

Another is the concept of "last resort”, that a sirike, whatever its other motives, is fully lawful
only after all other methods of settling an industnal dispute are exhausted. That is firmly and
generally established in Austria, Denmark, Germany, Luxembourg and the Netherlands. To
a certain extent, it also applies in Finland and Sweden. Elsewhere, the prnciple is not
generally accepted as a legal obligation to the same degree, although it may be observed
voluntarily under collective agreements.

A third concerns such matters as proportionality, faimess and reasonableness. These are largely
case-law concepts, under which the justification for a strike is assessed against the harm it may
cause. They have been most extensively developed in Germany and the Netherlands. But they
have also been recognised by courts in Austria, Belgium, France, Italy, Portugal and Spain.
To some extent, they are also implicitly recognised in statute laws relating to health, safety and
plant maintenance during disputes, for example in Greece.

b) Secondary strikes

Most of the member-states, the UK apart, make httle or no statutory distinction between
primary and secondary strikes. The UK definition hinges on the fact that the employer to whom
the strikers are under contract of employment is not the employer party to the (primary} dispute.

Besides the UK, only Greece specifically mentions secondary action (solidarity or sympathy
strikes) in original legisiation. Spain also did, in a Decree of 1977 that sought among other
things to limit solidarity strikes, but the relevant provision was struck down as unconstitutional
in the 1980s. In Irefand, the statutory definiticn of a strike specificaily includes the case of
workers striking to aid other workers vis-2-vis the others' emplover. 1994 case-law confirms
this situation.

Elsewhere, secondary action is permissible within certain limits. In most cases, those have not
been clearly defined, but the weighing factors tend 1o be the legitimacy of the primary strike

- 14 - PE 165.402
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and/cr the degree of community of interest between the primary and secondary strikers {and see
Table 10).

Table 10: Secondary Action

Legitimate if there is a | Legitimate if the primary | Probabiy uniawful
community of interests dispute is legitimate
Austria v'*1
Belgium V2
Denmark v*3
Finland v*3
France v g
Germany FLx
Greece V%2
Ireland v
Italy v v
Luxembourg v
Netherlands o*5
Portugal v ¢
Spain 16
Sweden #*3
United Kingdom v

* Notes: | In Austria, such matters are instead dealt with as warning strikes
% Solidarity strikes of all sorts are in principle permissible
3 By national agreements
* Germany 's restrictions, established by case-law, are probably the most stringent. Secondary action
is lawful only if the employer has shown himself less than neutral in the primary dispute.
1960 case-law
Secondary strikes cannot be lawful unless the primary strike is itself lawful.

o

¢} Political strikes

In principle, all strikes conducted for purely poiitical purposes are unlawful in all member-
states.

However, this doctrine has been modified 10 some extent in many of them, so that strikes
directed against political policies impinging on the social and economic cenditions of workers
or on workplace conditions may be legitimate, or at least tolerated if they are short.

That is broadly the case in France, Greece, Italy, the Netherlands, Portugal, Spain and,
possibly, Belgium. It may also be true of Denmark, Finland and Sweden. (Although political
strikes have in the past been held to be abusive in Finland, a clause in a recent national
agreemeni provides for advance warning of them. In Denmark and Sweden, there is little
regulation of motives.)

In Germany, definitions of lawful strikes preclude those with purely political motives.
However, stoppages staged by the IG Metall union in 1986, in protest against legislation

-15- PE 165.402
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withdrawing social benefits from certain people laid off because of strikes, ignored the
restriction.

The definitions of lawful strikes in Ireland and the UK also exclude those with only political
goals.

In L.uxembourg, where the issues are not regulated by statute or even by case-law, analysis of
the tawful strike suggests that it must relate to issues between the parties, which thus rules out
a political strike.

2.6 Other forms of industrial action

One of the clearer divisions in member-states’ labour law and practice relating to industrial
action by employees lies in their treatment of actions falling short of a strike.

In certain countries, the right or freedom to strike relates only to a complete cessation of work.
Other forms of action are thus not protected, and may be uniawful breaches of contract and/or
abuses.

In a larger group, such actions are regarded as equivalent to a strike, and therefore may be
lawful or unlawful according to the same criteria as strikes themselves.

a) In Belgium, France, Italy and Spain, the concept that a lawfu! action must entail a
complete cessation of work is dominant. Work-to-rule, slowdowns, boycotts and the like
are all unlawful.

In Italy {(by case-taw) and Spain (by decree}, rotating or selective work stoppages are also
unlawful. But that is not necessarily so in France or Belgium.

However, ali these forms of industrial action may be tolerated by employers as a
preferable alternative to a total stoppage. That is particularly true of Italy.

b) In Austria, Denmark, Finland, Germany, Greece, the Netherlands, Sweden and the UK,
most forms of industrial action falling short of an all-out strike are regarded as strikes, and
subject to the same tests of iegality.

In all those countries, they can be legitimate forms of secondary action in circumstances
where a secondary strike is permissible.

2.7 Picketing and blockades

In all member-states, peaceful primary picketing is permitted or tolerated, as an extension of
principles of free assembly and the like, when it accompanies a fawful strike. If it progresses
beyond the peaceful - to involve, for example, physical obstruction, violence, damage ic
property - member states mostly deal with it through general provisions of civil and/or criminal
law. In addition, offences commitied by employees while picketing may be grounds for
dismissal.

- 16 - PE 165.402
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Ornly two member-states have specifically legisiated on picketing.

In Ireland, peaceful picketing is expressly permitted, but must normally be confined to the
employer's workplace. In the UK, it must be confined to the participants’ regular place
of work {or immediate past regular place of work). Both countries supplement their laws
with codes of conduct, and make provision for officials of the trade union involved in the
dispute to attend picket-lines.

Both the Insh and British laws thus virtually prohibit secondary plcketmg, although in

T 1 A th 1F3 +1 F 4
iTCIaN4 INere 15 a speciiic bxcmpu(}n if the SeCOﬂduxJ\r’ emp

primary employer in seeking to frustrate a strike.

g Ao
LR CRA

In all other member-siates, little clear legal distinction is made between primary and
secondary picketing. Spain is a possible exception, as the Constitutional Court there has
reserved the right to judge each case of picketing en its merit.

Physical blockades of premises are unfawful in all member-states, again under general
legal provisions. However, in practice they are sometimes tolerated if brief.

2.8 Sanctions

Lawful participation in a lawfully-conducted strike is not of itself grounds for dismissal in most
member-states, and usually serves only to suspend the employment contract.

a)

b)

c)

However, this principle of suspension is not unequivocally established in statute or case-
law in Austria, Denmark, Ireland or the UK, :

In the UK, participants in a lawful strike can be fairly dismissed, provided they all are.
Similarly, selective rehirings amount to unfair dismissals of those not rehired, if they occur
within three months of the original dismissals.

In Ireland also, selective dismissals or rehirings as a result of lawful strikes can justify
unfair dismissal claims.

In all member-states, participation in an unlawful strike may be grounds for dismissal. But
it is not always so in every country, unless accompanying circumstances provide
justification.

For example, Denmark, the Netherlands and Sweden operate systems of individual fines
that may be considered sufficient punishment for limited breaches of strike rules.

In Germany, the courts are often reluctant to uphoid such dismissals.
In France, there is a tendency to regard ringleaders of unlawful strikes as culpable, but not
necessarily their followers. In Spain, instigators of illegal strikes may be dismissed, but

not ordinary participants.

In many countries, individual participants in unlawful strikes can also be sued for damages
in certain circumstances -~ for example, Austria, Belgium, Denmark, Finland, France,
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Ireland, Italy, Sweden and the UK. For obvious financial reasons, they rarely are.

d)  Trade unions staging or condoning unlawful strikes are fiable to fines and/or damages in
most member-states. However, that is not the case in Belgium and Luxembourg, where
unions do not have the requisite legal personality.

In Ttaly, the courts have consistently refused to make damage awards against unions. In
France, they traditionally awarded only symbolic damages, but that appears to have
changed.

3. INTERNATIONAL DISPUTES

3.1 Existing Law
Only two of the 15 member-states make specific reference in statute to international disputes.

Greece, in Law 1264 of 1982, permits solidarity or sympathy action by unionised workers in
support of others abroad, provided both groups of workers are employed in enterprises
controlled by the same multinational, and that the outcome of the dispute abroad will have direct
consequences for the interests of the Greek workers involved. In addition, the Greek action
must have the approval of the relevant national labour confederation.

The United Kingdom, in the Trade Union and Labour Relations (Consolidations) Act 1992,
recognises that a trade dispute may exist under UK law even though it relates to matters
oceurring outside the UK. For any action by British workers to be lawful in such circum-
stances, the British workers must be "likely to be affected” by the outcome of the dispute
overseas. That implies that both the British and overseas workers must share the same
employer.

S far as can be ascertained, neither of these laws has been significantly used, let alone tested.
it is considered that the most likely circumstances in which they could be applied involve
rationalisations/transfers of production within multinational groups or the creation of European
works councils.

In addition, Sweden's 1976 Co-determination Act stipulates that sympathy actions may not be
undertaken in support of groups not permitted to take primary action. There is no geographic
delineation, and it is considered the restriction would apply in international disputes.

In national case-law, the most significant judgement found arose in the Netherlands in 1960, in
the so-called "Panhonlibco” affair. That involved some Dutch dockers in a "blacking” action
in support of an attempted world-wide boycott of certain flags-of-convenience shipping,
organised by the International Transport Workers' Federation. The Dutch dockers' unions
were eventually deemed to have acted illegally in exhorting them not to load or unload the ships
in question.

3.2 Possible principles

Greece and the UK apart, the whole issue of international action takes on a largely theoretical
dimension.
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Among these consulted to dete, there appear to be three points of bread agreement:
- The action in the "secondary" country musi be lawful in its own terms under national rules.

- There must normaily be at least scme community of interest in the outcome of the action
between the participants in the "primary" and "secondary" countries.

_ If the action in the "primary” couniry is unlawfu!, the one in the "secondary” couniry may
well be unlawful, too.

The first point seems self-evident. The second and third can be deduced from statute and/or
case-law relating to domestic secondary action in many member-sates, but remain largely
matters of opinion in the international context.

A question in relation to the third point was raised in the course of research in Denmark --
namely, of whose law or practice is used to determine the status, in relation to the "secondary”
country, of the action in the "primary"” country. No definitive answer seems possible.

3.3 Community of interest

Most clearly, there is a community of interest when participants in both "primary" and
"secondary” countries share the same employer. Many past attempts at cross-frontier action by
trade unions have sought to capitalise on this.

(One often-cited example is the cooperation between Dutch, German, Belgian and Swiss trade
unions to protest at projected plant closures by Dutch-owned Akzo in 1972, However, it has
to be said that in the Akzo case the industrial action as such was largely confined to the
Netherlands, with brief and limited support from some Akze workers in Germany. A similar
pattern of restricted response is found in most other examples of "across-frontier action”
directed against individual multinationals in Europe since the 1960s).

Given the structure of many multinational companies, the definition of "same employer" itself
raises considerable problems in national laws. The statutory formula used in Greece ("... enter-
prises controlled by the same multinational ..."} is widely cast. By contrast, the British statute,
in its key passage relating to secondary action (see Annex 1, United Kingdom), refers to "the
employer under the contract of employment” - a much more restrictive definition within
international groups of companies.

However, community of interest may possibly be deemed to exist even when the employer
{(however defined) is not the same. Two recent cross-frontier "days of protest” in Europe were
directed at, respectively, European unemployment levels and development plans for European
railways. :

Significantly, in both cases, accompanying work stoppages were brief and took place mainly
in those member-states where strikes are relatively unregulated -- for example, France and Italy.

No information has been found to suggest legal action was taken against any of the participants
in any country.
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3.4 Conclusions

From the above, the member-states can be provisionally and loosety classified as follows :

Table 11: International Disputes

Regulated by Community of interest Not excluded by Unlawful
statute required, as for all law or practice prima facie
secondary action
Austria v
Belgium g
Denmark v
Finland v
France Ve
Germany Sl
Greece v
Ireland v*3
Tialy vy
Fuxembourg v
Netherlands T2 T2
Portugal v
Spain v
Sweden v
United Kingdom v
* Notes:

I By far the strictest limits are imposed in Germany, and would almost certainly require both groups o share the
same employer. That is in principle also true of France.

2 The Netherlands might fall into the third category, prima facie unlawful, depending on the interpretation placed

on the Panhoniibco case (see 1 above). However, international strikes in Holland are effectively Jawful until

a court decides they are not.

Secondary action explicitly lawful in Treland
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4, SUMMARIES OF LAWS AND PRACTICES IN THE MEMBER-STATES
4.1 AUSTRIA

There is no general right to strike recognised by law. An Internaticnal Covenant of the United
Nations on "Economic, Social and Cultural Rights" has been ratified by Austria, and that makes
general references to the right o sirike, leaving 1t 1o Austrian law to regulate matters.

Thus for any strike or other industrial action, primary or sccondary, those organising it or

taking part run the risk of criminal or civil proceedings against them, unless the action has no

illegal features, i.c. its aims do not breach good morals, or the prmuples of reasonable cause
and last resort.

Lockouts by employers are also not precisely legally regulated, and are subject to the same
general principles.

For any action, relaling to Austria or abroad, the further removed the industrial action is {rom
the employer directly involved in the dispute, the more difficult it is to show that there is
reasonable cause for the action.

4.2 BELGIUM

Statute law barely touches on the issue of strikes and lockouts, apart from two Acts aimed at
maintaining essential public services and protecting plant and materials during work stoppages.
Most regulation is left to the social partners through collective agreements and the procedural

rules of joint sectoral commissions.

Although in theory civil faw claims for damages can be brought in respect of any strike, they
are uncommon. Trade unions have no legal personality, and cannot be sued as entities.

Both primary and secondary strikes are permissible. There is little to stop Belgian unions from
staging action in support of groups of workers outside the country.

Lockouts, like strikes. are unprotected in statute. While those staged defensively may be lawful,
offensive lockouts are probably not. But both types are rare.

4.3  DENMARK

Denmark’s rules cn industrial disputes are almost entirely established by binding collective
agreement. All forms of industrial action are basically unlawful breaches of contract where they

are directed against the provisions of a collective agreement in force.

However, strikes and lockouts mayv be legitimate final options, subject to tight procedural
restrictions, in disputes over new collective agreements and certain other issues.

Secondary (sympathy) actions are specifically acknowledged. and lawful in limited
circumstances. It is not thought they would be in relation to disputes ouiside Denmark.
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4.4  FINLAND

Finnish legislation and agreements permit both primary and secondary action by workers, for
a wide range of reasons and in a wide variety of forms, so long as - in most cases -- it does
not challenge provisions of an applicable collective agreement that is in force.

Employers’ lockouts are also permissible, subject t0 the same constraint.

4.5 FRANCE

The Constitutional right to strike is vested in individual workers and only by extension in trade
unions {which anyway have a combined organisation rate of less than 109%). There are few
statutory controls except in publjc services. Most of the rules have been developed through
case-law.

Primary strikes are permissible for occupational and professional objectives, $o long as those
are reasonable and capable of being fulfilled by the employer. There are some limitations for
safety reasons and to prevent unwarranted disruption of the company s affairs as a whole.

Secondary strikes without the same company or group are generally lawful, and are thought t0
he so even when the primary dispute 0CCurs abroad. However, secondary action in support of

people with an entirely different employer is usually unlawful.

Political strikes are generally unlawful, except where there is a clear connection with
employment issues.

Lockouts are not reguiated at all in statute, but are not regarded as having any correspondence
with strikes. They are unlawful breaches of contract except in very limited circumstances.
4.6 GERMANY

German rules on strikes and lockouts are almost entirely based on case-law, derived from
Federal Constitution provisions on freedom of association and from contract law.

To be legal, strikes and gimilar actions may normally be conducted only under the auspices of
trade unions, and only over matters that can we resolved in collective agreements. Concepts of
proportionality and fairness apply. Peace clauses in collective agreements forbid industrial

conflicts over disputes of right.

Secondary action is generally unlawful. However, there is theoretical scope for it when primary
and secondary employers have close economic links.

Lockouts are not prohibited, but their use is strictly limited.
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4,7 GREECE
The right to strike is protected by the Greek Constitution, subject 10 statutory limitations.

No real legal distinction is made between primary and secondary industrial action by employees,
and many forms of both are permissible.

Legislation specifically permits Greek employees of multinational companies to stage sympathy
actions in support of their fellow-workers abroad, subject to certain conditions.

All forms of lockouts by employers are prohibited.

4.8 IRELAND

There is no right to strike spelled out in the Constitution, or in any statutory text.

Instead, the law has developed by a system of immunities from what would otherwise be
unlawful acts and which would have exposed the organisers and participants to criminal
prosecution and to claims for compensation. These immunities are only available when the

action complained of has been taken “in contemplation or furtherance of a trade dispute”.

Lockouts by employers are recognised by law as a legitimate step by employers in an industriai
dispute.

Secondary industrial action is broadly subject to the same legal tests as primary action, although
a form of secondary picketing is specially regulated.

4.9 ITALY

The right to strike is protected by the Italian Constitution, but barely developed in statute, Case-
Jaw provides some further guidance, although it cannot be relied on t00 heavily for precedent.
Provisions in collective agreements mainly attempt to avoid disputes of interest; in the last
resort, they depend on goodwill.

A landmark Supreme Court decision of 1979 recognised the right of Italian workers to take
secondary action where there is some community of interest with those involved in the primary
dispute. It is presumed to apply when the primary dispute is abroad.

That decision apart, little distinction is made between primary and secondary action.
Employers’ lockouts are not categorically prohibited. But they are usually treated as unlawful
"anti-union conduct”, except when deployed purely to safeguard plants from damage or theft.

4,10 LUXEMBOURG

The right to strike is not specifically protected by the Constitution, which just talks of a right
of free association and trade union freedom. In the absence also of any special laws, deduced
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from the Constitution is the right to strike.
To be lawful, a strike has 1o be preceded by compulsory conciliation.
Secondary industrial action is deemed to be illegal.

Lockouts by employers are deemed to be lawful on the same basis as strikes.

4.11 NETHERLANDS

Dutch law on industrial action is almost entirely judge-made. But it is generally accepted that
strikes must be a weapon of last resort, and then only to be used if the damage they inflict i3
in proportion to the legitimate gains to be achieved. On that basis, their legality is determined

case by case, and effectively presumed until a court decides otherwise.

Secondary action has been held to be generally unlawful -- in probably the first court case to
arise from an attempt at a worldwide boycott by trade unions. However, the premise remains
to be fully tested.

Lockouts are not prohibited, but their precise legal status is unclear. Emplovers have not used
them in eamest in decades.

4.12 PORTUGAL
The right to strike is recognised by the Portuguese Constitution, with statutory implementation.

Strike action is the only right to industrial action which is mentioned, but that right covers a
wide range of behaviour.

The Constitution specifically bars legislation from restricting the scope of interests which might
form the subject of strike action, leaving that matter to the employees themselves. There 13 thus

no legal distinction between primary and secondary industrial action.

All lockouts by employers are illegal.

4.13 SPAIN

The right to strike is guaranteed by the Constitution, but closely regulated in statute. Secondary
strikes are permissible.

“ Essentially political “ strikes are prohibited, as are virtually all forms of industrial action apart
from normal strikes.

Lockouts are also prohibited, except when they serve to protect health, safety and property, or
when normal production is gravely hampered.
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4.14 SWEDEN

Swedish trade unions have wide scope to take primary indusirial action if they cannot achieve
their ends by more peaceful means, provided it is not directed at provisions of a collective
agreement actually in force.

Secondary action is also largely unrestricted, but must not be in support of illegal primary
action.

Employers have equivalent rights to lock cut. They used them on a national scale in 1980.

4.15 UNITED KINGDOM

British law on industrial action by employees is expressed largely in terms of statutory
immunities, or exemptions from Common Law offences such as breach of contract that would
otherwise attract civil penalties for damages.

A progressive reduction in these immunities characterised Conservative employment legislation
between 1980 and 1993. They have been removed from all action not wholly or mainly arising
from disputes between workers and their own employers over specific workplace issues. Even
then, they do not apply unless the action follows strict procedural rules.

Political and secondary (sympathy) actions are completely unprotected. Secondary picketing
effectively is, t00.

By contrast, there are no statutory provisions regulating lockouts, and only very limited possible
civil remedies for employees affected by them.

The involvement of British employees in international industrial action is specifically addressed

in statute. Broadly, it is regulated by the same system of immunities that applies to domestic
disputes.
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PART 2 : VIEWS OF THE SOCIAL PARTNERS

This part of the report summarise the aititudes of national trade unions and employers'
organisations to existing laws and practices in each EU country, with their suggestions for
changes, and goes on to examine the EU dimension -- the potential impact on national laws and
practices of the European works council directive and the proposed posted workers' directive,
and the possible future role the EU itself might play in the regulation of strikes and lock-outs.
Comments from both international and national fabour and employers’ crganisations are
included.

Very broadly, and with specific exceptions discussed where appropriate in the main text, the
study finds national labour and employers’ organisations appear reasonably satisfied with their
present national systems regulating strikes and lock-outs. This may be attributed partly to the
cosiness of familiarity, and partly to the fact that the study was carried out after a prolonged
period of relative industrial calm in most member states -- when existing systems were not
stibject to undue stress.

Again with some exceptions, there was little enthusiasm from national organisations for any EU
intervention in the field of strikes and lock-outs. Perception of an EU dimension to the issue
as result of the European works council directive and the proposed posted workers' directive
seems largely undeveloped at national level, although some of those consulted were reluctant
to share their thinking too openly, because of the possible impact on domestic industrial
relations. .

International trade union bodies tend to favour legal intervention at EU level, while UNICE is
against it. The ETUC see a need for some EU-level regulation of the subject, simply because
of the lack of any existing rights at international level.

The study was specifically required to assess and analyse the fegal and poiitical arguments for
including the area of industrial action within the competencies of the EU at the next Treaty
revision in 1996. Those are mainly developed in Section 8, but may be summarised here as
follows :

* The legal arguments for inclusion are considered to be quite strong, since a degree of
competence is established in Article 118 of the Rome Treaty {though any legislative acticn
would have to be taken under Art. 235), and there appear to be certain contradictions
between Article 118 and the Maastricht Agreement Article 2.6. Furthermore, the Maastricht
exciusions appear to be based on pragmatic, rather than legal, considerations.

* The political arguments are more complex. The existence of the Maastricht exclusion itseif
presupposes a significant number of member-governments do not favour EU intervention.
The European Commission was said, at the time of Maastricht, to be against it, and no
evidence has been found 1o indicate a change of Commission opinion. For their different
reasons, neither the ETUC nor UNICE wished to pursue the matter at that juncture.

At its 1995 conference in May, the ETUC agreed a proposal to press for EU-level legal
measures to guarantee the right to free collective bargaining and the right to strike, inter alia.
For its part, UNICE feels that-raising such matiers at EU-level might upset a sometimes
delicate legal balance at national level between the employers' and the trade unions ' interests
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Two practical arguments are also considered, with the following conclusions :

* The wide differences between national laws and practices make any general attempts at
alignment between them extremely difficult, if not impossible. The survey indicated very
littie support for EU action in that area. And in any case it is considered unlikely to meet
the subsidiarity test.

* Nevertheless, the advent of the European works council directive {in particular) may be said
to introduce a European dimension to the issue of industrial action. It is possible to argue
that dimension is capable of proper regulation only at EU level, thus passing the subsidiarity
test. But any EU measure in this area would have to be of the minimal framework type, to
avoid infringing individual states’ prerogatives. And there is a counter-argument that
individual states are themselves capable of regulating the matter, as British and Greek laws
relating to overseas disputes may be said to show.

Table 12: National Rules - The Employer View

National employers ' organisations in the 15 member states were asked whether they considered existing local laws
and. practices were too strict (000), about right {00) or not strict enough (Q) in the following areas.

Primary strikes etc. | Secondary strikes etc. Lock-outs
Austria oo 0o 0o
Belgium a O oo
Denmark aag oo oo
Finland O o oo
France oo oo oo
; Germany oo oo ooco
L Greece oo ooo
;' Ireland
Iraly oo oaao
Luxembourg og alial oD
Netherlands oo oo oo
Portugal oa nlial
Spain wj o
Sweden a oo
UK 0o oo oo
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Table 13: National Rules - The Union View

Trade unions in the 15 member states were asked whether they regard national rules as too strict {20), about
right {30) or not strict enough {3) in the following areas :

Primary Secondary Lock-outs
strikes etc. strikes etc.

Austria oo B o alia]
Belgium oo on }
Denmark co oo oD
Finland oo oo ali®
France OQ on m]
Germany oo oo o
Greece og oo oo
Ireland oa ooo oo
Traly oo on oo
Luxembourg 0oo ooo oo
Netherlands oag o =)
Portugal ooo oo oo
Spain oo oo alial
Sweden 00 oo oo
UK aoco oDoa oa

1. PRIMARY INDUSTRIAL ACTION

Representatives of national emplover organisations and labour organisations in the member-
states were asked whether they considered the laws, agreements and/or practices governing
primary strikes, picketing and related industrial action in their countries are too strict, not strict
enough or about right.

1.1 Employer organisations

Employer representatives in Austria, Denmark, France, Germany, Greece, Luxembourg and
Netheriands considered local regulation of primary strikes etc. to be about right. Those in
Belgium, Finland, Ireland, Portugal, Spain and Sweden considered thev are not strict enough.
1.2 Trade unions

Unions in Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Spain and Sweden all considered local regulation of primary action

to be about right.

NB: Some participants who said they regarded local regulation as about right nevertheless
suggested changes (see Section 2 below).

In Portugal and the UK, the unions see the current law as too strict, and suggest several changes
(see Section 2, below).
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Table 14: Primary Action

Employer bodies and trade unions in the 13 member states were asked whether thev regard national rules vn
primary industrial action as too strict (000}, about right {50) or not strict enough (3) -

Employers Trade Unions

Austria oo alin]
Belgium O oo
Denmark on oo
Finland ]

France oo oo
Germany oo oo
Greece og oo
Ireland a 0O
Italy t3 oo
Luxembourg ao 00o
Netherlands oo oo
Portugat ] aoo
Spain 0 oo
Sweden u} 0o
UK GO ocoo

2. CHANGES TO RULES ON PRIMARY ACTION

Participants were asked what specific changes they would like to see in the current regulation
of primary industrial action.

2.1 Employer organisations

In those member-states where employers feel the present rules on primary industrial action are
not strict enough, they advocate the following changes :

Belgium: Aturibution of legal personality to trade unions, so they can be sued. A legal
"freedom to work" in parallel to the freedom to strike. A clampdown on picket-line
intimidation and violence towards non-sirikers. Belgian employers assert the lack of regulation
of strikes "poses a threat to the economic life of companies, sectors and the nation".

Finland: Compulsory mediation of certain strikes, notably those by small groups of key
employees. Compuisory ballots on strike settlement offers.

[taly: General legal regulation of industrial action, to include advance notice of stoppages and
other restrictions on the conduct of and motives for strikes. Full application of the law on

strikes in essential public services. "Any change would be for the better".

Portugal: Employers are in general reasonably happy with the right to sirike, but consider that
the application of that lega! right is not strict enough. They would like to see more restrictions
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on the right to strike and to curtail the situations where strikes are allowed.

Spain: There should be a clearer distinction between legal and illegal strikes, and the legality
of all strikes should be established before they are allowed to take ptace. There should also be
a requirement for certain employees 10 Keep up minimum maintenance services during strikes.
The principle that pickets are only allowed to provide information should be strictly enforced.
All available alternatives for resolving conflicts must be encouraged.

Sweden: Restrictions on strikes in essential public services. The introduction of cooling-off
periods. Some degree of compulsory conciliation. Easier dismissals of employees involved in
iltegal action.

In those member-states where employers said reguiation is about right, some nevertheless
offered comments on possible changes :

Denmark: With the trend towards decentralised bargaining, some amendment may be needed
to the Mediation Act.

France: Minimum service guarantees.

Germany: The equality of the bargaining parties is not entirely guaranteed. Judicial decisions
are not always satisfactory.

Luxembourg: Strike ballots should have to take into account the views of non-union members
who would also be directly be affected by the outcome of industrial action.

2.2 Trade unions

In the UK, the unions feel the present law is too strict and suggest that employers shouid lose
the right to dismiss participants in legal disputes; that rules on strike ballots should be less
prescriptive, although some form of modified strike ballot requirement should be retained; and
the definition of disputes and thus the rules on union liability should be less rigorous.

In those member-states where trade unions said present regulation is about right, some
nevertheless suggested changes :

Belgium: Restrictions on the role of the courts in labour disputes. Union participants added
they will continue to resist attribution of legal personality to trade unions, and that any further
regulation of strikes should be left to the social partners {see Belgian employer comments
above}.

France: Opposed to any further legal regulation, although the CFDT spokesperson says the
organisation is prepared to consider minimum service guarantees (see French employer

comments above).

Greece: The unions would like a reduction from four days to two in the required notice period
for sirikes in essential public services.

Ireland: The fact that the governing law only dates from 1990 means there is very little
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clarification as vet under case-law. Specifically, it is not clear whether deficiencies in the
balloting procedure would render a strike illegal or, as the Minister assured the unions would
be the case, merely give a cause of legal action against the union to union members. However,
the law on can give rise to diffculties and needs some clarification concerning the distinction
between primary and secondary action, especially in situations where multiple companies in a
single corporate group negotiate together

Portugal: Unions are generally satisfied wiht the right to strike, but consider that the application
of that right is too strict, and the changes in 1992 to the 1977 legislation were unhelpful. They
would like to see more flexibility in terms of the “servicos minimos”, namely the tasks or jobs
that cannot be interrputed during strike action.

Spain: The system under which minimum essential services are maintained must be changed to
recencile the right to strike with the basic rights of citizens to those services. The fact that a
strike has been declared should not suspend the right of employees to meet and express their
opinions within the company.

3. SECONDARY INDUSTRIAL ACTION

Participants from both sides of industry were asked whether they consider the present state of
regulation of secondary industrial action too strict, about right or not strict enough.

3.1 Introduction

As noted above, virtually all forms of secondary acticn are unlawful in the UK, by statute.
Legal commentators hold secondary actions are also unlawful in Luxembourg, The Netherlands
and (unless presented as warning strikes} Austria. But in all three countries there is no statute
and little if any case-law.

Secondary action is severely restricted by case-law in Germany.

Elsewhere, only Greece and Ireland refer 1o secondary action in statute, without closely defining
the circumstances in which it is lawful. Irish law makes a distinction between secondary
picketing {at the premises of someone who is not your employer, and only lawful in closely
defined circumstances} and supportive strikes or other action {against your own employer but
in support of the employees of another employer). Spain also sought to regulate it by statute,
but the relevant provision was deemed unconstitutional.

In Denmark, Finland and Sweden, solidarity actions are permissible under collective
agreements, subject to the general rules on strikes and the legitimacy of the primary dispute.

In France, Italy and Portugal, secondary action is permitted by case-law, subject to a
community of interest between secondary and primary strikers and the legitimacy of the primary

dispute. There is virtually no regulation in Belgium, where solidarity strikes of all types are
permissible In principle.
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3.2 Emplover organisations

Employer representatives in Denmark, France, Germany, Netherlands, Portugal and the UK
considered the national regulation of secondary industrial action to be about right. Sc did one
of the two Italian employer representatives interviewed.

The second Italian participant and employer representatives from Belgium, Finland, Greece,
Ireland, Spain and Sweden considered national regulation is not strict enough.

3.3 Trade unions

Labour representatives considered the national regulation of secondary industrial action to be
about right in : Austria, Belgium, Denmark, Finland, France, Germany, Greece, Italy,

Netherlands, Portugal, Spain and Sweden.

Those from Germany, Greece and Sweden had additional comments, reported in Section 4
below, “Changes to the Rules on Secondary Industrial Action”.

The Irish and UK unions feel that the present curbs on secondary action are far too strict {and

see Section 4, below).

Table 15: Secondary Action

Employer bodies and trade unions in the 15 member siates were asked whether they regard national rules on
secondary industrial action as too steict (00O), about right {00} or not strict enough (2)

Employers Trade Unions
Austria =lal oo
Belgium m| oo
Denmark oo oo
Finland o oo
France 0o oo
Germany ao oo
Greece oo
Ireland ooog
Italy oo cao
Luxembourg oo ooo
Netherlands oo oo
Portugal oo oo
Spain oo
Sweden 0o
UK oa ooog
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4. CHANGES TO RULES ON SECONDARY INDUSTRIAL ACTION

Participants were asked what specific changes they would like made to current national rules
on secondary industrial action, or what regulation should be introduced where little exists.

4.1 Employer organisations

In those member-states where employers consider the regulation of secondary action is not strict
enough, they advocate the following changes :

Belgium: Limitations on strikes where the employer affected has no power to settle or influence
the settlement.

Finland: A longer, compulsory rotice period to supersede the present, voluntarily-agreed four
days. An entitlement to hire replacements for participants in unlawful stzikes. The enforcement
of fines against illegal strikers.

Greece: While the employer representative regarded the controls on secondary action as too lax,
he could offer no suggestions for further restrictions in the context of the present iaw.

Italy: Interviewees stressed they are "not against” sympathy actions in principle, in support of
other workers at home or abroad. But they felt the rights and duties of secondary strikers
should be clearly specified, and certain types of secondary action failing short of strikes - such
as blacking, sit-down stoppages and works-to-rule -- should be categorically outlawed.

Sweden: Employers want a restriction on sympathy strikes to permit them only when the
outcome of the primary action is "of direct concern” to the secondary strikers. They want a
restoration of the ban {imposed by the previous government, but lifted by the present Social
Democratic one) on actions directed at small businesses with no employees or employing only
family members. And they favour a peace obligation in demarcation disputes.

4.2 Trade unions

Of those national unions that felt their present arrangements on secondary action are about right,
some offered further comments @

Germany: The unions and some of their political supporters are currently (April 1995) in the
: final stages of a constitutional appeal to overthrow legal provisions allowing unemployment or
i short-time benefits to be withheld from workers laid off as a result of a dispute in a bargaining
region other than their own, but in whose outcome they have a clear interest.

i Greece: The unions would like wider scope to take international solidarity action within
multinational companies, already permitted to them under certain conditions in Law 1264 of

! 1982.

Sweden: The unions want a clear right to take international solidarity action (at present
permitted to them in case-law, provided the overseas primary action is lawful).
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The Irish unions see the present law on secondary picketing as overly restrictive. They would
wish to see some relaxation, to permit solidarity picketing where only a small number of
employees are directly employed and thus eligible to picket.

The UK unions also feel the present law is too strict, and say that secondary action should be
allowed where the individuals involved have a direct interest of an occupational or professional
nature in the outcome of the primary dispute.

5. LOCKOUTS

Participants were asked whether present national rules on lock- outs are toc strict, not strict
enough or about right, and what changes, if any, they would like o see.

5.1 Introduction

Lock-outs are banned entirely by statute in Greece and Portugal. Their use is tightly restricted
in France (by case-law) and Taly (by case-law and statutory prohibition of "anti-union"
activities).

Lock-outs are explicitly permitted in certain circumstances in Denmark (under collective
agreement), Finland (by statute), Federal Germany (by case-law drawing on the Constitution),
Spain (by statute) and Sweden (in the Constitution).

Freedom to lock out is implicit in statute in Ireland, Luxembourg and, to some extent, the
United Kingdom, but with little or no regulation or protection. It is presumed by legal
commentators to exist in Austria and the Netherlands, but in both countries there is no statute
Or recent case-law.

There is no statute or recent case-law in Belgium, either. Lock- outs there are not totally
prohibited, but they are not protected. The presumption is that they would be lawful only in
very restricted circumstances.

5.2 Employer organisations

Participants in Beigium, Denmark, Finland, France, Netherlands, Portugal and Sweden all felt
that current national arrangements relating to lock-outs are satisfactory, and no change is
needed. That was also the view of one inferviewee in Italy.

The second Italian interviewee said the present presumption that lock-outs are virtually always
illegal is "too strict”. The Spanish employers also feel that the current restrictions make
lockouts practically impossible, and that there should be the right 10 use them where there are
strong enough grounds e.g. in response to an illegal strike.

The Greek participant advocated a removal of the total ban on lock-outs “in the name of

Yl

equality (of bargaining power}", but added it is not a priority issue for emplovers.

The issue of bargaining parity was also raised in Germany, where the participant said the
employers’ position should be strengthened somewhat. Referring o the current case hefore the
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Constitutional Court (relating to the withdrawal of benefits from certain workers laid off
because of a strike -- see Section 4 above), he maintained any change in the present rules would
further distort the balance between the parties, in favour of the unions. Although lockouts are
extremely rare in the Netherlands, an employer spokesperson said : “The lockout is always
there as a threat and we can use it. The probiem is that it merely extends the conflict.”. The
Portuguese employers would not wish to demand any rights in this area, as it would damage
their image without giving them any worthwhile powers.

5.3 Trade unions

Trade union participants in Denmark, Finland and Sweden (where lock-outs are explicitly
permitted} all considered the present national arrangements about right. The Swedish
interviewee added that "some kind of balance (of bargaining power) is necessary”.

Union officials in Austria {not legally regulated), Greece (statutory ban), Ireland (implicitly
allowed) Italy (severe restriction), Portugal (statutory ban), Spain (only defensive lockouts
permitted) and the UK (implicit freedom to lockout) also regarded current arrangements as
broadly satisfactory. Unions in the Netherlands {permissible, but rare) say they are “against
the power of the lockout”.

In Belgium and Germany, participants suggested lock-outs should be forbidden in general --
although the German interviewee admitted that is probably not constitutionally possible.

The three French participants all declared themselves to be "against lock-outs", but without
suggesting a total ban or expressing dissatisfaction with current tight case-law restrictions.

Table 16: Lockouts

Employer bodies and trade unions in the 15 member states were asked whether they regard national rules on
lockouts as too strict {E0O), about right {00) or not strict enough (30) ;

Emplovers Trade Unions
Austria oo oo
Belgium oo m!
Denmark oo oo
Finland oo oo
France oo a
Germany ooao
Greece oDnog 0o
Ireland mia]
Italy oBn oo
Luxembourg oo ooo
Netherlands oo n
Portugal og ao
Spain o an
Sweden oo oo
UK aa oo
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6. THE EUROPEAN WORKS COUNCIL DIRECTIVE (OJ L 254/94, p. 64)

Participants were asked whether they consider the new European Works Council directive will
have any impact on national law and practice relating to strikes and lock-outs in their countries,
and, if so, in what way.

6.1 Introduction

The replies of most national-level participants (see 6.4 and 6.6 below) indicate that they have
not vet given much thought to the application of the directive, and even less to its possibie
impact on national law and practices.

That is to be expected, as the directive has not been transposed into national measures
anywhere, It is understood that the present aim of the European Commission is to secure more-
or-less simultaneous activation in all affected member-states at or shortly before the deadline
of September 1996. However, it is suggested by some sources this deadline might not be met,
given the problems the Commission working-group dealing with transposition is said to have
encountered already.

Therefore, a general analysis is offered as a prelude to the specific replies received.

6.2 General analysis

In the view of Prof. Dr Roger Blanpain of the Catholic University of Leuven {(one of the most
respected commentators on the subject), the directive does not establish a right for employee
representatives to bargain on wages and conditions at European level, nor to call for industrial
action.

In his opinion, neither European works councils nor the alternative information and consultation
procedures available under the directive "can, legally speaking, be vehicles for internarional
solidarity action" (Blanpain and Windey).

On the basis of the text itself, that is undoubtedly correct insofar as it goes. However, it is
suggested there are two sets of circumstances in which a European works council might be a
focus for international industrial action, while, as Prof. Blanpain says, not being a vehicle for
solidarity action as such.

i) The first arises from the creation of the European works council itself. Under the terms of
the directive (Article 6.1), central management and the special negotiating body on the employee
side are required to negotiate "in a spirit of co-operation with a view to reaching agreement”
on detailed arrangements for informing and consulting employees.

Should these negotiations break down (in the view of the employee side), the negotiating process
is halted for a minimum of two vears unless otherwise agreed. At the same time, the default
provisions set out in the Annex to the directive shall not apply {Article 5.5}.

These arrangements are obviously intended by the directive’s authors to minimise the risk of
breakdown, since if one is deemed by the employers side to have taken place, employees may
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well have to wait for two years or more unti] work on installing the information and
consultation machinery resumes.

However, it is considered this is a point at which internationa! industrial action within the
: company might well occur -- to put pressure on central management to concede the matter that,
in the employee-side’s view, led to the breakdown, and/or to resume negotiations.

(It is possible to envisage other scenarios in which in-company action could occur over the
R T I P .

‘4'
creation of a European works council, but the above best exempilifies the directive's in-built
attempts to deter it.)

it should be added that the directive does not require members of the special negotiating body
to be trade unionists. But it can be safely assumed the unions will work hard to secure the
inclusion of their members on the SNBs, and that, as organisations, they will seek to fill the
role of expert advisers to the SNBs, for which the directive provides (Article 5.4).

ii) The second set of circumstances in which a European works council could become a focus
for international industrial action stems from its actual existence, requiring the physical
assembly of employee representatives from several member-states in one place at least once a
year.

This provides an employer-paid opportunity for an ad hoc meeting (cutside the European works
council’s formal order of business) in which naticnal representatives can compare notes, discuss i
and plan strategies and tactics, and so forth.

Since long before the European Commission made funds available for such meetings {solely in
the context of promoting European works councils}, the international trade secretariais have
been organising them in the form of "company world councils" or similarly-named bodies (see
Section 8 below). But financing them, and securing the time off for attendees, was a perennial
probiem.

There are provisions for "emergency meetings” of European works councils for selected
members) in the Annex to the directive (Article 3) and in certain existing agreements, to discuss
such issues as closures, transfers and collective redundancies. It is possible to foresee the
initiation of such meetings as a form of industrial action (without the name) in itself, and as an
opportunity for participants to consider and debate more over types of international action.

6.3 International employers’ organisations

A dh T

Given the early stage of development of practice under this directive, UNICE does not have a
formal policy on the issues. However, it is thought likety that although pay is not formally an
agenda issue for these councils, other matters will relate at least in passing to industrial action i
at the national level but to be influenced by inter-national contacts, e.g. redundancies on plant 1‘

|

closures / international moves.

6.4 National employers’ organisations

Employer participants in Belgium, Denmark, France, Germany, Greece, Ireland, Luxembourg,
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Portugal, Spain, Sweden and the UK all considered the European works council directive will
be unlikely to have any noticeable impact on national laws or practices relating to strikes and
lockouts in their countries.

The Austrian and Finnish participant considered any impact unlikely in the short term. The
Austrians consider there may be some greater pressure for solidarity in future although it is still
oo early to say hovs things wiil develop and the Finns thought the directive might ultimately

One ltalian participant felt the directive might serve to diminish cenflict, but saw no other
changes resulting.

The Dutch employer representative commented : “You can never tell the consequences of these
things in five years' time. Any legislation from Brussels is only a hindrance in this sense, as
it has no added value.”

The Portuguese empioyers feel that there has been a trend towards reduction of employee
involvement in their country since the revolution, and it does not seem likely that employees
will reactivate this type of activity.

6.5 International labour organisations

The International Transport Workers' Federation (ITF) thinks the directive will be a stimulus
to cross-frontier solidarity, and thus possibly to some alignment of EU national laws. But it
stresses the difficulties involved in that process.

The European regional organisation of the International Federation of Commercial, Clerical,
Professional and Technical Employees (FIET} see the directive as a compiement w, noi a
substitute for, national level collective bargaining arrangements. Note that FIET is already
involved in some conflicts about issues relating to the directive. Marks & Spencer is a case in
point, where FIET and its affiliate unions are boycotting what they describe as the purely one-
sided structures set up by management without any consuitation with FIET or iis affiliates-in
the member states. The position of FIET and its unions is thus that management's structure
is not a substitute for a proper European Works Council such as to satisfy the directive.

Such a stance is echoed by Mr Emilic Gabaglio at the ETUC in a letter to the Financial Times,
of London. The ETUC also regard the development of European Works Councils as a building
block in the European system of industrial relations. They expect that the discussion among
participants, taking place outside the meeting proper, will inevitably lead to greater integration
of procedures, eliminating some existing difficulties.

6.6 National labour organisations
Union participants in Austria, Finland, France, Greece, Irelend, Portugal and Sweden and the
UK expect no changes o result in national law and practice on indusirial action from the

directive..

Those in Belgium are waiting for it to be transposed before forming a view.
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The Danish official expected no immediate effect, but thought it might have one later, though
without elaborating.

In Germany and Ttaly, unicn representatives believe the directive will have an impact on cross-
frontier information exchanges and collaboration between naticnal unions, but felt it too early
to forecast what changes that might lead to in national laws.

5 that the European Works Councils will need 1o co-ordinate labour action
more than cne country and therefore will lead to harmonisation of the regulations in every

According to Dutch union officials, the directive provides an internationa} link hitherto missing
from national law on employee representation, and as such is “the first step to international
progress”.

Irish unions commented that the directive would have an impact on the range of issues
negotiated about domestically, and might well lead to some pressure for harmonisation of law
and practice concerning industrial action. The directive would accelerate the process by which
employees are becoming aware of the need to be involved in a much wider range of business
strategy and issues than hitherto.

6.7 Conclusions

In the light of the foregoing, it seems possible to draw certain tentative conclusions about the
relationship between the European works council directive and the laws and practice on
industrial action in the member-states.

i) Any action directed at securing the creation of a European works council as described in 6.2
above and carried out by the international company’s own employees would have a motive that
is legally permissible in all affected member-states, as naticnal laws and practices stand.

That holds true in principle of the United Kingdom, too, even though the UK is at present
excluded from the directive’s scope -- since matters related to "machinery for...consultation”
are lawful grounds for action.

If the company or group concerned has a unitary structure, the action would be a primary one
and thus not bound by the restrictions imposed on secondary action in any member-siate.

However, most international companies are not structured in that way, so the position becomes
more complex. For example, in the United Kingdom, the tight legal definition of the empioyer
as "the employer under the contract of employment” might rule out action deemed to be
secondary because it is directed at the central management of a group headquartered outside the
UK, rather than the local management.

srrmins

g e

In Austria, Germany, Luxembourg and The Netherlands, similar considerations might arise.
However, in Germany at least, the case-law requirement that secondary strikes can be directed
only at employers who have shown themselves to be "iess than neutral” in a primary dispute
would seem to be met autornatically.

L R S T
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In Greece, the loose definition of "the same multinational" used in the statutory definition of
permissible secondary action in support of workers abroad appears to cover groups and
fragmented structures.

In zll other member-states, such action, even if deemed to be secondary, would seem to be
lawful, since the participants have a clear vested interest in the outcome. The possible
exception is Denmark, where it has been suggested that secondary action in support of workers
overseas would be prima facte untawful (but see below).

Needless to say, whether an action in support of the creation of a European works council is
regarded as primary or secondary, in each country it will have to comply with the local
requirements on procedures and forms to ensure its legality.

ii} If national law deems such action secondary, another legal problem arises. As a general
principle throughout the member- states, the legality of secondary action depends on the
iegitimacy of the primary action it supports, so it becomes necessary to establish what
constitutes the primary action. That would appear to be difficult if workers in several countries
are involved in simultaneous action designed to secure a Evropean works council.

There is very little guidance in national case-law on this point. However, a court settlement
reached in Denmark in 1959 and relating to international boycott campaigns sought by the
International Transport Workers’ Federation (ITF) against flag-of-convenience shipping (see also
Section 8 below) indicates one possible approach.

The settlement recognised that the relevant Danish union was entitled to take part in I'TF-
engendered sympathy campaigns subject to normal national procedures and "to the same extent
as they are in fact carried through in the other countries or in a substantial number of western
European countries which are affiliated to the ITF" (cited in the Judgement of July 1, 1976,
Danish Industrial Court). On the basis of this 1959 settlement, Danish participation in an
attempted ITF boycott limited o the Nordic countries in 1976 was held to be unlawful, because
no parallel actions had been started in Germany, The Netherlands or Britain (though they had
in Finland and Sweden).

In other words, the 1959 settlement dispensed with the notion of primary action (whose location
would be hard to identify in an international boycott} and substituted geographical scope as the
criterion for the legality of the Danish sympathy action.

An alternative approach, in the context of disputes arising from the creation of a European
works council, would be to define the primary action as the one occurring in the member-state
where the company concerned has (or is deemed to have} its central management for the
purposes of the directive {Article 4.1-2).

In purely legal terms, that has the advantage of being clear-cut. But it would almost certainly
raise objections of unfairness, because of the wide differences in the levels of restriction on
industrial action between the member-states.

A solution that might be investigated would be to attribute temporary legality to all such
secondary action {subject to national rules on motives, forms and procedures), until the legality
of the primary action has been determined under the relevant national rules. But that mayv be
unlikely to find favour with emplovers.
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iii) Many of the issues discussed so far also have considerable bearing on international action
that, while not officially co-ordinated by a European works council, might be considered to be
more likely because one exisis {see 6.2 above).

The main difference, it would seem, is that in such cases the distinction between primary and
secondary action may be easier to make. For example, if a company decided to reorganise
plants in certain member-states, with resulting closures and redundancies, protest action against
the emplover in those plants by the employee categories affected would be primary action that
is in principle lawful, subject to naticnal rules.

Protes: actions by non-affecied staff in the same plants or in other plants in the same member-
state would be governed by national rules on secondary action.

However, there is in most member-states a gap in law and practice (as traced throughout these
reports) when it comes to actions by non-atfected staff in member-states where reorganisations
are not scheduled to take place -- "international solidarity actions”.

Those might still be deemed to be primary actions subject to national law, for instance where
there is an inward transfer of production which the workers concerned refuse to handle,
ostensibly or genuinely because it involves changes in their conditions (though examples of this
happening on any significant scale have not been frequent, particularly at current levels of
unemployment, as the Hoover case illustrated).

When even that dimension is not present, the status of international solidarity action is murky
in most member-states apart from Greece and the UK. As noted above, very few interviewees
at national level expect the European works council directive to hasten its clarification.

7.  POSTED WORKERS (Commission proposal for a Council Directive concerning the
posting of workers in the framework of the provisions of services - COM(91) 230 and
COM(93) 225)

Participants were asked whether they consider the proposed European directive on posted
workers would have any impact on national legislation or practice relating to strikes and
lockouts and, if so, in what way.

7.1 Introduction

The posted workers' directive, originally submitted by the Commission on June 17, 1991, was
stalled in the Council of Ministers at the time of these studies. Substantial points of
disagreement remained between the 15 member-states over several aspects of its contents.

The main one concerned the immediacy of application of the directive's provisions relating to
minimum pay rates and holiday entitiements, on which no agreement even by qualified majorizy
could be reached at the Council meeting of March 27, 1995. Others related to the possible
sectoral scope of the directive beyond the construction industry (to which it was not originally
confined), and the possible list of social conditions to which it could be extended.

ARG 1 T R I A TR by

Because of the uncertainties, few of the national emplovers' federations and labour
organisations consulted have vet formed views on the directive's likely impact on national laws
and practices relating to industrial action. But most tend to believe it will have little effect (see
7.4 and 7.6 below).
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7.2 General analysis

The basic aim of the original draft directive is to ensure that workers temporarily transferred
to work in a member-state other than the state whose faws govern their employment contracts
are not deprived of certain minimum employment conditions available to their local
counterparts. The listed conditions include pay, worktime, health and safety protection and
equal treatment.

In other words, the measure seeks to prevent “social dumping” -- in this context, the
importation of temporary labour whose pay and conditions under contracts concluded elsewhere
were significantly inferior to those prevailing locally.

For the purposes of the directive, the national minimum conditions to be observed in respect
of posted workers are derived from “laws, regulations and administrative provisions, collective
agreements or arbitration awards, covering the whole of the occupation and industry concerned
having an erga omnes effect and/or being made legally binding in the occupation and industry
concerned” (Article 3.1a).

The draft builds on principies established in the EEC Convention Regarding the Law Applicable
to Contractual Obligations, originally drawn up in 1980 and operated by Belgium, Denmark,
France, Germany, Greece, Italy, Luxembourg and the United Kingdom since 1991. (Spain has
since ratified the Convention, while The Netherlands has endorsed many of the same principles
in case-law since 1971 and Austria has more favourable arrangements under naticnal legislation
of 1978).

According to the Convention, in the absence of an agreement between the parties to the
contrary, the national law governing an employment contract is generally the law of the country
where the work is carried out (lex loci laboris).

However, that is modified to some extent in certain cases. For workers temporarily transferred
to another country for relatively short periods while habitually working elsewhere, the
¥ prevailing national law (unless agreed otherwise) is normatly that of the worker's base country
or the base country of the business through which he was engaged.

The draft directive now seeks to amend that provision, so that temporary transferees are not
deprived of local pay and conditions where the applicable ocal minima are superior to their
contracted arrangements.

Some member-states (Belgium, France, Luxembourg) have already anticipated the directive by
preparing national rules of their own (outside the EU, so has Norway). Germany is currently
debating a law to the same effect, and the issue is under examination in The Netheriands.
However, for most the EEC Convention remains the oniy benchmark.

There have been occasional examples of attempted industrial action in some member-siates
directed against the import of “cheap” foreign labour -- for example, in Denmark. The Danish
Labour Court held in two cases in 1988-89 that the unions were not entitled to pursue
recognition and inclusion ciaims against foreign contractors using wholly-imported labour on
local projects (although such claims were legitimate if the contractor emploved some Danes,
directly or indirectly).
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More notably, a somewhat similar ruling in Sweden led to a change in the law in 1951,
subsequently repealed, but then reinstated by the current Social Democratic government. Under
the “Lex Britannia” amendment to the 1976 Co-determination Act, Swedish trade unions are
specifically permitted to take action in support of any group of foreign workers in Sweden, even
where those workers are covered by a collective agreement governing their terms and conditions
and reached in their country of origin. “Lex Britannia” thus creates an expectation 1o Sweden's
general legal ban on action directed against 2 party bound by a collective agreement with the
object of nullifying that agreement.

7.3 International employers' organisations

UNICE have no formally prepared view on the matter, as things have yet to develop but, it is
thought, its members do not view this proposal as a real concern for industrial relations.
Instead, the main issue here is liberty of provision of services.

7.4 National employers' organisations

Employer participants in Finiand, France, Germany, Ireland, Italy, the Netherlands, Portugal,
Spain, Sweden and the UK believe the draft directive will have no effect on national laws and
practices relating to strikes and lock-outs. Those in Belgium and Greece said they have formed
no opinion in the matter. The UK add that one might perhaps expect the proposal to reduce
protest action in the host country.

In Denmark, the emptoyer participant believed the directive could eventually have an impact
on national practice through case-law. One possible area would be the legitimisation of union
action against non-Danish employers of non-Danish labour operating within the country, hitherto
held unlawful by the courts (see 7.2 above).

The Luxembourg employers are not in favour of the proposed directive because of its cost
implications, and see it as possibly having a negative influence on industrial relations.

7.5 International labour organisations

The International Transport Workers' Federation (ITF} thinks the advent of such a directive
may stimulate cross-border solidarity, and says the whole issue of people working outside their
own country is an important and wide-ranging one.

The ETUC see the proposed directive as capable of getting rid of problems in some sectors,
especially construction. Without this proposal, it is possible that not much impact will be felt
until a “crunch” issue arises, and the cbjective must be to avoid such a damaging disturbance.

7.6 National labour organisations
Union officials in Austria, Belgium, Finland, France, Germany, Greece, The Netherlands,

Portugal and Sweden thought the directive would have no effect on national laws and practices
relating 10 strikes -- in Sweden, so long as the so-called “Lex Britannia” (see 7.2 above)
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remains in force. The Danish unions say it is of “little significance, though attempts at social
dumping have been made in the past” (but see Danish employer comments under 7.4 above).
The Austrians warmly welcome the proposals as confirmation of their present situation, and
support for their existing pay market.

In Ireiand, the unions commented that the current law only provides employees with legal
protection when taking strike action if they are members of a union with a negotiating licence
in Ireland. Many foreign employees posted there would thus be exposed to legal difficulties if
they took part in strike action, and it was not clear whether this sort of point would be covered
by any impiementing legislation

In Italy, the unions think it may help to clarify national provisions on strixes.

The Spanish union consulted said the proposed directive is “another objective element in favour
of harmonising labour relations in the European Union”.

7.7 Conclusions

It is considered that the posted workers' directive might hold implications in certain areas
relevant to this study. They include :

* QOrganisation and representation of the posted workers, and their freedom o participate in
industrial action.

* Recognition of local unions as representative of the posted workers by the relevant employer.

* The entitlement of local unions to direct primary or secondary action against the relevant
employer.

As a general principle, the laws or practices governing industrial disputes are those operating
in the place where they occur. Nothing in the original text of the draft directive appears to
modify that. So it can be assumed that both the posted workers themselves and local unions
seeking to represent their interests will, in the absence of any new provisions to the contrary,
be bound by current national law and practice.

In that sense, therefore, the directive as it stands will have little direct and immediate impact
on local laws and practices relating to industrial action, as most national participants in the
accompanying survey agree. It does not have the supra-national dimension present in the
European works council directive (see Part 2, Section 6 above}.

Longer-term, the directive may exert some influence through modifications to national case-law
(see the Danish example cited under 7.4 above) and to collective agreements, where those,
rather than statute law, are used as the main vehicle for detailed transposition.

In the latter context, current German developments on posted workers may provide an indicator.
While the government proposes to legislate, some commentators believe legislation would
infringe Constitutional guarantees of free bargaining. Should that view prevail and the martter
is determined largely by the social partners, some of the topics listed above may well be raised
for inclusion by the union side.

It might alsc be argued that the directive could exert an influence for closer alignment of
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national provisicns on the topics listed above and other related to them, by highlighting the
discrepancies that currently exist. However, that seems an even longer-term prospect. It also
depends on the extent to which posted workers become a focus for industrial action. Even now,
such instances are relativelv uncommon, and the directive is considered more likely to reduce
than to increase them. !

e fm e ¢ e pmrnrn s i

.

A final, indirectly related matter might be the use of posted workers as strike-breakers, as .
happened in the Hertz case of 1976 in Denmark. That led to the conclusion in the OECD and .
TLO codes of conduct for multinational enterprises (see Section 8 below) of a recommendation i
that enterprises should not transfer empioyees from their operations in other countries in such
circumstances.

: However, the codes are voluntary. A European Court of Justice ruling of 1990 confirmed the
i right of employers to transfer workers temporarily from one member-state to their operations
{ in another -- and the right of the second member-staie to impose local rules concerning
employment terms and conditions in respect of the workers concerned.

Strike-breaking was not the issue in the case in question, but by an extension of the principle
the transfer would presumably be impermissible where the use of strike-breakers is forbidden
locally -- for example, in most circumstances in Spain.

8. STRIKES, LOCK-OUTS AND THE EU

8.1 The official texts

There are three principal primary textual sources relating to freedom of association, collective
bargaining and the right to strike and lock out in the European Union.

* The Treaty of Rome (Article 118 charges the Eurcpean Commission with promoting close
co-operation between the member-states in the social filed, particularly in relation to (inter
alia} :

“The right of association, and collective bargaining between employers and workers".

* The EU Social Charter of 1989 (Title 1, pars 11-13) refers to the rights of association of both
emplovees and employers in connection with the defence of their economic and social inte-
rests, and their right to negotiate and conclude coilective agreements. Paragraph 13 states :

“The right to resort to collective action in the event of a conflict of interests shall include the
right to strike, subject to the obligations arising under national regulations and collective
agreements.”

* The Agreement accompanying the Social Protocol to the Maastricht Treaty, which charges
the Commission with supporting and complementing the activities of member-state in various

emplovment-related fields, states (Articles 2.6) :

“The provisions of this articte shall not apply to pay, the right of asscciation, the right to
strike and the right to impose lock-outs.”
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Three preliminary points need to be made on these texis :

i) The Treaty of Rome is the only one of the three that is currently binding on ail 15 EU
member-states. The Social Charier does not have direct legal force, and has not been endorsed
by the United Kingdom. The Maastricht provisions are presumed 1o be legally binding on the
signatories, but again the UK has excluded itself.

i) Article 118 is not of itself a basis for EU legislative action in the areas under consideration
(which would only at present be taken under Article 235, requiring unanimity}. Therefore,
although there are several seeming contradictions between the texts, analysed below, the specific
preclusion by Maastricht of EU directives in those areas is not one of then.

i{ii) The right of association is clearly recognised in the Rome Treaty, both of iiseif and as an
area in which the Commission has competence o promote co-operation. Collective bargaining
is an area of similar Commission competence in the Rome Treaty, but the punctuation of the
standard English text leaves ambiguous its status as a right.

The right of association is developed to include the rights of collective bargaining and of strike
{but note of lock-out} in the Social Charter.

The Maastricht Agreement specifically excludes the rights of association, strike and lock-out
from the Council of Ministers' competence to adopt directives and, depending on interpretation,
also from the Commission's competence to “support and complement the activities of the
member states” (see also 8.3 below).

In sum, all three texis acknowledge a right of association. A right of collective bargaining is
clearly acknowledged in the Charter. The Charter and the Maastricht Agreement (en passant}
acknowledge a right to strike. But only Maastricht specifically acknowledges {again, en
passant) a right to impose lock-outs.

u Table 17: "RIGHTS" EXPLICITLY MENTIONED IN TEXTS
Rome Treaty Social Charter Maastricht
Association v v v
Collective Bargaining (N v (2)
Strike - v v
Lock-out - - v

(1) Collective bargaining mentioned, but not as explicit right.
{2)  There is no mention of “a right” of “collective bargaining™ in the relevant passages.

8.2 A European "right to strike"?
By specifically mentioning the rights to strike and lock out, the authors of Maastricht assume
they exist in European Law. The authors of the Social Charter made the same assumption about

strikes, but did not mention lock-ous.

Indeed, the Maastricht Agreement might be argued to have explicitly established those rights
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in European law in respect of all member-states apart from the UK.

If so (and the matter has yet to be tested in the European Court of Justice), it represents a
considerable extension of national law in most member-states. As the previous study showed,
an explictt right to strike exists in the Constitutions of only six members {(France, Greece, Italy,
Portugal, Spain and Sweden), and can be held to exist also in The Netherlands, derived from
the Council of Europe's Social Charter of 1961. Furthermore, a Constitutional right to lock
out is explicitly recognised only in Sweden, and lock-outs are categorically prohibited in Greece
and Portugal.

Therefore, it clearly cannot be asserted that the Maastricht Agreement references merely sum
up the existing legal situation at national levels.

By omitting all mention of lock-outs, the Social Charter avoid the legalistic problems posed by
the lock-out bans in Greece and Portugal. But it is still confronted by the absence of any clear-
cut legal "right to strike” in seven member-states, the more so because it subjugates the “right”
to “national regulations and agreements”. And in any case, it is not directly binding.

Alternatively, it is possible to attempt an a priori argument from the Rome Treaty reference to
the “right of association™. As Part 1 pointed out, four member-states (Austria, Belgium,
Denmark and Germany) ground their rules on strikes and lock-outs in Constitutional guarantees
of free association, in the absence of any or much relevant labour statute.

However, as was also pointed out, this creates an adduced “freedom” to strike or iock out, not
a “right”. (The distinction is made by many European jurists. It need not be over-iaboured,
but it is felt to be important here).

Therefore, it can be argued the Social Charter is not entitled to speak of a “right to strike” (nor
for that matter can it logically adduce a right or freedom to sirike without a corresponding one
to lock out, as the reasoning is precisely the same in both cases). Similarly, the Maastricht
Agreement can adduce only a freedom to strike or lock out from the Rome Treaty.

It must also be said that not all jurists recognise a direct link between a right of association and
freedom to strike. Courts in North America and the British Commonwealth, in particular, have
on occasion declined to draw it. In one landmark case (Collymore v. The Attorney-General of
Trinidad & Tobago, 1969), the judge declared that just because an individual has a right to join
a trade union, it does not follow that he or she has the right to join it for the particular purpose
of striking.

A very similar a priori argument can be constructed from the Rome Treaty's reference to
collective bargaining, if the text is interpreted as conveving a right to bargain collectively (as
previously noted, it is somewhat ambiguous). Internal textual evidence suggests the authors of
the Social Charter followed the logical progression :

Association > Collective bargaining > Strike
This progression is recognised, particularly, in Germany (where it culminates, as the Charter
does not, in : > Strike/Lock-cut). To be legal, German strikes must be intended to result in

a negotiated collective agreement and, as a corollary, their objectives must be fit to be regulated
by such an agreement. In other words, in the view of German law, strikes are a last-resort
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extension of collective bargaining.

However, in the final analysis, the German national model, too, produces a “freedom” to strike,
not a “right”.

Two conclusions may be drawn from the above :

Ting +.- +h TOTT1 A Té 2o mmmom o camoa Tom ~ ., +
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* If the right to strike exists in European faw, 1t derives from th ‘VI astricht Agreement and
impose lock-outs, so the absolute bans

in Greece and Portugal are an infringement.

* If the Maastricht Agreement does not convey a right to strike and lock out, the most that can
be adduced from other texts (the Rome Treaty) is a freedom to strike -- which already exists,
in one form or another (and in some cases as a right), in all 15 member-states. By a similar
process, freedom to lock out can be adduced, so the absolute bans in Greece and Portugal
are again an infringement.

8.3 Maastricht v. Rome

There is a corollary to these points. If the Maastricht text is read to exclude the right of
association from the Commission's area of competence to “support and complement the
activities of the members states”, it appears to sit uneasily with the Rome Treaty 's statement
charging the Commission with promoting “close cooperation between member states” in the
same area. On that basis, it is possible to argue that the respective treaty provisions should be
clarified.

But in that case, if the Maastricht exclusion relating to right of association were amended, it is
logical to suppose the right of strike assumed in the previous paragraph of Maastricht could well
unravel, too. Any perceived European-lavel “right to strike” would then lack a basis in a
legally-binding text.

Without further Treaty amendments (such as the incorporation of the Social Charter to give it
binding effect), the “right to strike” would revert to the “freedom” adduced from the Rome
Treaty.

The same is true in principle of the “right to lock out”, also cited in Maastricht. In that case,
however, incorporation of the Social Charter would not restore the right, as the Charter does
not mention it.

8.4 The Maastricht exclusion

In the above analysis, considerable attention has been paid to an element of reciprocity between
strikes and lock-outs as instruments of industrial action, flowing ultimately from a right or
freedom of association. That reciprocity is implicitly accepted in the Maastricht Agreement.
It is specifically accepted in some member-states (for example, Denmark, Sweden and, to a
large extent, Germany) and specifically rejected in others (Greece, Portugal and, to a large
extent, France).
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In the course of preparing this study, it was suggested to the authors that the issue of reciprocity
largely accounts for the exclusion of rights of association, strikes and lock-outs from the
Commission competencies in the Maastricht Agreement (though a desire by the Dutch
presidency to accommoedate the British government may have plaved a part, tco).

While it is virtually impossible to determine the extent to which that is true, it is plausible. And
the source was intimately invoived in the Maastricht pre-preparation on the social affairs side.
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But from what has already been said, it is evident that the divergences between the treatments
of strikes and lock-outs nationally stem from sharp philosophical differences, leaving aside
practical ones. That fact alone explains why any attempt by the EU o act in this area would
meet sharp resistance from certain member-states.
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The Maastricht wording implies such an attempt was at least foreseen, if not actually made.
It is not clear whether it originally concerned strikes, lock-outs or both -- but that is largely
immaterial. The raising of one topic would almost automatically involve the other, because of
the reciprocity perceived in some member-states. That in itself would be recipe for discord.

So, irrespective of the starting-point, an agreement to exclude one area from EU competence
because of its potential for inter-government conflict would entail exclusion of the other -- as
Maastricht does. Accepting this premise, and the connection between the right of association
and the right or freedom to strike or lock-out traced earlier, it was logical {(if not necessarily
consistent in the light of the Rome Treaty} to retrace the path of rights upwards, and exclude
the right of association too.

It might also be considered that the EU Social Charter played a part in the Maastricht
developments. As previously noted, the Charter talks of a “right to strike” not recognised
nationally as such in many of the signatory states, and not directly sourced in any earlier,
binding EU text. It also omits any mention of lock-outs, despite the recognition in some
member-states of the reciprocity principle.

Whereas the (then) 11 Charter signatories were prepared to accept these matters in a non-
binding document (and indeed may not have analysed the possible implications fully when
signing}, some may have had grave reservations about the direction in which they pointed, by
the time Maastricht was on the table. So a tate-developing concern about the Charter's
provisions could well have been the starting-point for the debate cutminating in the Maastricht
exclusion.

8.5 International bargaining attempts

The previous sections have concentrated on the legal aspects of the European source-texts and
the member-states' broad positions on them as evidenced by national laws. The respective
positions of business and labour add another, equally complex dimension.

But before examining that in detail, it is relevant to look briefly at the history of attempts at
international bargaining and cross-frontier industrial action in Europe, since it is considered to
have a considerable bearing on the present attitudes of the parties.
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Between roughly the late 1950s and the late 1970s, international collective bargaining resulting
in cross-frontier collective agreements was an actively-sought goal of many of the International
Trade Secretariats and similar labour bodies, as a counter-balance to the perceived growth in
power and influence of multinational companies.

During that period, many dozens of multinationals were individually targeted for labour
attention in this respect. From the labour viewpoint, the main subject-matter of such
agreements was intended to be global employment policies, transfers of production, pilant
openings and closures and various aspects of non-wage terms and conditions. Some on both
sides perceived an element of international pay-bargaining as a longer-term union aim -- 10

follow once the principle of cross-frontier negotiation had been secured.

In the following 10 or so vears, the overt emphasis on pressurising individual multinationals
over such issues faded somewhat. But is was never abandoned, resurfaced occasionally over
“flashpoint” topics (for example, South Africa) and may be said to have re-emerged generally,
in modified form, with the approach and adoption of the European Works Counci! Directive.

The apparent shift by the ITSs and their ilk around 1980 can be attributed to 2 whole variety
of factors. However, adoption of the voluntary OECD Guidelines for Multinational Enterprises
(1976) and the similar 1L.O Declaration of Principles (1977) may be said to represent some form
of watershed. The advent of the Vredeling Proposal {(1980) marked another - not least because
of the huge resistance to it mounted by multinationals, particularly those base in the US.

But Vredeling was only the culmination. Even before the Proposal was effectively defeated,
the union campaign for internationa! company agreements had proved largely unsuccessful, with
certain exceptions such as shipping and sections of the entertainment industry. Most of the
multinationals targeted for labour attention strongly resisted they regarded as opening the door
to international bargaining. Some flirted briefly with “information meetings” involving tabour
representatives at cross-frontier level. Even those largely petered out after one or two sessions.

At the height of the labour drive, some artempts were made at cross-frontier industrial action
in support of union demands. But, discounting consumer boycotts, leafleting and the like,
relatively few cases between 1956 and 1979 can be said 1o involved genuine labour mobilisation
in more than one European country (see table 18).

In the view of professors Herbert Northrup and Richard Rowan (Northrup and Rowan) even
fewer can be deemed a success from labour’'s standpoint. One that did succeed, in their
opinion, was the liaison between the British printing union NGA and Germany's IG Driick und
Papier in 1979. mass picketing of a printer in Germany thwarted plans to produce an overseas
edition of The Times newspaper there, at a stage when The Times was not appearing in the UK
because of lengthy dispute involving a shutdown.

Of more attempts at cross-frontier action, two that had some success in terms of mobilisation -
- the ETUC day of protest against unemployment and the ITF protest against planned changes
to the European rail network -- were cited in the previous study. Significantly, neither was
directed at an individual multinational company.
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Table 18: CROSS-FRONTIER MOBILISATION IN EUROPE 1936-7%

(Strike action or similar in more than one country)

Year

Target

Comments

1954-56

Eurovision

Boycott of transmissions organised by national
unions affiliated to the International Federation of
Performers in dispute over supplementary pavments

1958

FoC shipping

Astempted world-wide boycott of flag of con-
venience shipping organised by ITF. Support in
Netherlands, Belgium, UK, Sweden, US. In The
Netherlands, this gave rise to the landmark
Panhonlibeo judgement, restricting secondary action.

Akzo

Factory sit-in in The Netherlands, some parallel
action in Germany ta protest reorganisation.

Dunlop-Pirelli

Strike in UK, 2-hour demo in [Italy to protest
reorganisation.

BSN

Joint protests by French, Belgian unions over
reorganisation.

Tyre companies

European rubber industry day of action called by
international shop stewards' committes. Stoppages
in UK, France and Italy.

Singer

Short, linked strikes in France, Italy over
reorganisation.

FoC shipping

Culmination of Nordic boycott campaigns organised
by ITF/local unions in Sweden, Denmark, Finland,
Norway. Danish  boycott rules  unlawful.
Norwegian boycott apparently abandoned in light of
Danish court ruling.

1977

Solvay

Short simultaneous strikes in Belgium. Portugal,
France, Italy, organised by company “co-ordinating
committee” over assorted demands, including
creation of Euro works council.

1978

Volvo

Proposed sympathy acticn by Swedish unions in
support of strike in Belgium. The Swedish action
was ruled legal by Swedish court, but Belgian
disptte ended in meantime.

Unitever

“South Africa action week”. Short stoppages in
Sweden, Denmark, Finland.

The Times

Mass picketing by German union in support of
British workers in dispute (see text}.

After Northrup and Rowan

The examples chosen are those where, in the opinion of independent observes, there was genuine cross-
frontier industrial action involving stoppages, blacking or the lke, rather than mere expressions of
solidarity. Certain ITS leaders of the period habitually exaggerated their claims of cross-frontier support.
The on-going ITF {flag of convenience campaign gave rise to many other instances of blacking, but only
the two considered most significant in the context are listed here.

e 18,001 s
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8.6 The business position
A. Assessment

As the previous section shows, most multinational companies have, for 30 years and more, :
displayed a deep reluctance to take any step along a path they believe may lead to European- '
level collective bargaining. |

So have the organisations that speak for them. The limited output of the Val Duchesse social
dialogue {“joint opinion” on relatively non-conflictual topics) and the long resistance maintained
against the European Works Courncii directive are two illustrations.

Therefore, the exclusion of rights of association, strike and lockout (and, for that matter, pay)
from EU competence under the Maastricht Agreement is hardly a matter of regret for most
employers. A large majority of those consulted in the course of this report were vehemently 3
against any EU initiative in the field of strikes and lockouts, although there were some
exceptions (see sections B and C beiow).

There are numerous reasons. But so far as multinational companies (as opposed to national
employers' organisations) are concerned, they boil down to two that are closely related :

* Any EU intervention resulting in closer approximation of nationa} laws and practices in this
area would facilitate cross-border industrial action and, by extension, cross-frontier collective
bargaining.

* Any supra-national EU regulation of cross-frontier indusirial action would clearly legitimise
and facilitate it, with similar implications for bargaining.

The long and, in their terms successful, resistance by MNCs 1o cross-frontier coliective
bargaining has been greatly assisted by divergences in national laws and practices, as well as
by the unions' overall lack of success in mobilising labour across frontiers. Various examples
can be cited from the ITF's flag-of-convenience campaigns, where national differences in the
rules on industrial action have undermined ITF efforts at international solidarity.

It may be argued that the advent of the European Works Council directive changes matters, by
creating what is in a sense a new supra-national environment and a new goal for collective
bargaining, and that therefore some EU regulation of cross-frontier action becomes necessary.
However, that is not a point conceded by many of the employers consulted for this survey.

B. International employers’ organisations

UNICE have no formally prepared view on the matter, as things have yet to develop but, it is
thought, its members would firmly reject any attempt to include such matiers in the EU
competence. The law relating to strikes is a subject which is eminently best dealt with at purely
national level - for reasons of subsidiarity. Raising such matiers at EU-level might upset a
sometimes delicate legal balance at national level between the employers’ and the trade unions'
interests. The main concern of UNICE for the inter-governmental conference is likely to be the
question of whether the UK is to be brought back into the whole field of social affairs. Also,
the extent of co-decision making powers of the Parliament, and whether the Social Charter

-52 - PE 165.402




Strikes and secondary industrial action in the EU

should go into the treaty

C. National employers' organisations

The idea of any EU intervention in the areas of strikes and lock-outs was rejected outright by
employer interviewees in : Austria, Denmark, Finland, France, Germany, Greece, Ireland,
Luxembourg, Netherlands and the UK. The consensus view in those countries was that it would
be unnecessary and unhelpful. The UK employers would oppose any EU action relating to
strikes and lockouts, which it sees is an attempt to remedy gaps or shortcomings in other EU
measures (e.g. the European Works Council directive), on the grounds that legislation then

becomes endless.

In Belgium, it was stated that employers' organisations currently have no formal views in the
matter. However, they would wish to participate in the preparation of any EU draft on the
topic.

In Italy, the two employers' representatives interviewed considered an EU initiative could be
helpful, but without elaboration. (It should be noted that Italy has very little legislation on
strikes and lock-outs, and something of a tradition of iooking to the EU to plug gaps in its
national laws).

Similarly in Portugal, employers see such a move as a possible way 1o restrict the rights of
employees and unions, currently seen as a negative factor for business i general.

Spanish employers said that the national differences are so great that it would be almost
impossible to design a single directive covering all cases.

In Sweden, an employers' representative said an EU initiative could be helpful if it seeks to
limit secondary industrial action, which is currently largely unrestricted at national level. “But
much depends on the content”.

8.7 The labour position

A. Assessment

Given the time and effort put in by International Trade Secretariats and similar groups in trying
to secure international collective agreements over the years, it might be expected that an EU
initiative in the field of strikes and lockouts would be universally welcomed by the trade unions,
on precisely the grounds most employers oppose it.

That is not entirely the case, as the interviews accompanying this survey reveal (see B and C
below). A significant proportion of naticnal uniens have objections or reservations, particularly
if the initiative were 1o seek changes to established national laws and/or practices.

On an international level, the idea finds greater favour, but there are certain problem areas :

* If the reciprocity principie is accepted (as it is in the Maastricht exclusionj, any EU initiative
on cross-frontier strikes could well be countered by employer demands for equivalent status
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The wide divergences between national laws and practices offer unions, as well as employers,
opportunities to exploit in a cross-frontier dispute, notebly as a result of the unciear siatus

of secondary action in certain member-states. Not all labour leaders are convinced that
clarifying these grey areas would be to their advantage.

International labour organisations

The European regional organisation of the International Federation of Commercial, Clerical,
Professional and Technical Employees (FIET) adopted in 1994 a resolution calling among other
matters for

a}
b)
c)
)

e

the establishment of a genuine European social legisiation;

the right for trade unions and workers to organise collectively;

the right of trade unions to be recognised by employers;

the right te show solidarity with other trade unionists hoth at home and in eother
countries {our emphasis}; and

the right - in the final analysis - to take strike action without fear of dismissal,

These rights are, according to FIET, o be constitutionaily guaranieed in all European countries
and set out in a binding EC Social Charter.

T‘qe International Transport Workers' Federation {ITF} says a case can be made for scme EU-

evel regulation of industrial action. However, it poins out the difficulties arising from the u-'ﬁ’de

d;screpanmes between national laws and practices, and adds that it would view an initiative in
this area with a certain amount of concern “because the EU tends 1o go for the lowest common
denominator™. “We would not want to, lose the situation {with regard 10 legal secondary action)
we now have in Finland, Denmark, Sweden, Italy and, outside the EU, Norway”
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but that leaves a gap where international action is concerned. Just as completion of the internal
market has brought about EU-level regulation in other fields, so in industrial relations there is
a need for natjonal; laws to be completed by EU measures. To quote from the paper adepted
at the May 1995 ETUC congress :

“_.. the completion of the Internai Market and the internationalisation of companies also
demands that the European Union should recognise the transnational rights to organise,
bargain collectively, engage in trade union action and strike action, including
sympathy strikes” (our emphasis).

C. National labour organisations

The idea of EU intervention in the field of strikes and lock-outs was rejected outright by labour
officials in : Belgium, Denmark, Finland, Greece and the Netherlands.

In the case of Belgium, the rejection was evidently based on a fear that the unions would lose
some advantages they currently have because of the lack of regulation of strikes at national
tevel. In Denmark, the reason was partly pragmatic {“outside EU competence”) and partly
based on the national tradition of regulating such matters between the social partners. In
Finiand and Greece, intervention was regarded as “unnecessary”.

In France, the three union centrals consulted all rejected any EU intervention affecting national
law and practice. However, two said they would favourably consider EU regulation of
European-tevel industrial action.

The Austrian unions are quite happy with the current legal vacuum surrounding the matter in

" Austria. They recognise however the value of the role at EU level of the trade union side of the
discussions among the social partners - the Austrian tradition is very much to discuss matters
around a table instead of taking direct action - and expect to be adopting a formal position on
the issue of further EU regulation at their October 1995 congress.

Irish unions also view possible EU intervention with some reserve, as they see Irish law as
more liberal than that of many other states. There are also a range of other issues to do with
harmonisation which would have to be dealt with first, for example the disparity of trade union
structures.

In Germany and Italy, it was thought EU measures could be helpful -- in Germany “by
strengthening the unions against the big companies”. The [talians were in favour provided the {
measure clearly vested the right to strike in trade unions (reflecting the concern of the |
traditional Italian unions over the emergence of the “cobas” shopfloor committees).

Portuguese unions would welcome such a move if it brought additional benefits o them, In
Spain, the union participant said : “Such a directive should not be adopted unless a whole series
of directives regulating other aspects of labour relations (union rights, employee participation
in decision-making) and employee rights {the Social Charter) is also approved.

In Sweden, the union interviewee weicomed any measure creating a positive right to take

secondary industrial action across borders, “but detailed regulation should be determined at
national level”.
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5.8 Constraints on EU action and conclusions

Even if the Maasiricht Agreement exclusions were ramoved, there would siill be various major
constraints on any EU action in the area of strikes and lock-cuts.

The unanimity requirement under Articie 235 aside, the most obvious of these is subsidiarity,
which, it is considered, would almost certainly exciude any atempt at the approximation of
national laws and practices, on legal grounds. It is difficult to conceive of a convincing
argument whereby over-riding principles (free movement, distortions of trade) could be held
to justify approximation.

EU legalities apart, the differences in nationa! traditions, cultures and approaches are so marked
in this area that the task of approximation would seem almost impossible. Furthermore, 1o
judge from the survey, there would be strong resistance to any EU intervention at national level,
by employers in most member-states and by the trade unions in some.

However, an EU measure seeking to establish minimum regulation of disputes volving an
employer or employers and workers in two or more member-states seems a more feasible
proposition.

it is at least arguably timely and necessary, since the advent of the European Works Council
directive may be expected to increase the possibility of such cross-frontier disputes. The posted
workers' directive may also have an impact.

in legal terms, the subsidiarity case against EU involvement in this manner appears much less
clear-cut. That is not 1o say it cannot be raised, since Greece and the UK have felt able to
tackle the issue in national statutes, and courts in various other member-states have felt
competent to deal with it on occasion over the years.

There are considerable practical difficulties in formulating a minimal, supra-natjonal measure
of the type described. As indicated throughout these reports, even very basic issues are ireated
very differenily by individual mermber-siates. To recapitulate, they include :

* The right or freedom to sirike and iock out.
* The vesting of the power 1o sirike in unions or individuals.
g

1 b3

tha binding nature of coliective agreements and the validity of the “peace obiigation

k13

o

the lgga! definition of the 1erm “giike” itself

greement in these and rmany olher areas would be hard to reach, and is Iikely 10 be very
limited in scope. There is likely o be resistance from certain member-governmenis, as e
existence of the Maasirichs exclusion {which cannot be entirely attributed 10 the UK} indicated.
There would certainly be resistance from empiovers, zithough not necessarily

member-siate. Whole-] % support cannot be asswmed, although

PO favmiie $] ;4 et R
uniomists seem 1o favour ihe idea. Union support would be signifi
reciprocity principle required the measure to leghimise cross-iromTier 10T
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nations all having very different industrial

relations traditions and cultures. Inevitably it has shortcomings, such as the sometimes arbitrary
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that the benefits of the presentation outweigh them.

I
[}
[#.0]

1




Strikes and secondary industrial action in the EU

AUSTRIA

1. Summary

There is no general right 1o strike recognised by law. An International Covenant of the United Nations on
"Beonomic, Social and Culturat Rights" has been ratified by Austria, and that makes general references to the right
to strike, leaving it to Austrian law to regulate matters.

Thus for any strike or off
of criminal or eivil proceedings against them, unless the action has no illegal features, i.e. its aims do not breach
good morals, or the principles of reasonable cause and last resort (see below).

or incdioter s
ier nausin

o}
3

n, primary or secondary, those organising it or taking part run the risk

Lockouts by employers are also not precisely legally regulated, and arc subject fo the same general principles.

For any action, relating to Austria or abroad, ihe further removed the industrial action is from the employer directly
involved in the dispute, the more difficult it is to show that there is reasonable cause for the action.

2. Sources of law

Due to the lack of substantial industrial action, the legal position has never been really tested in Austria. The
writings of academics are thus the only source of guidance as (o the law.

3. General rights

3.1 Strike action can be defined as a work stoppage carried out according to a plan by a fairly large number of
employees of one trade or profession, or of a business, in the pursuit of a particular aim and with the intention of
resuming work after achieving that aim, and/or after the end of the labour disputc.

Academic writers suggest that indusirial action is only legal provided that its aims do not breach good morals, or
the principies of reasonable cause and last resort.

. The idea of breach of good morals can be found for example in the use of industrial action to secure the
dismissal of fellow workers, seen as an abuse.

. The restriction that there must be reasonable cause for the action can be seen in the principie that the action
taken must be proportionate 1o the degree of the problem and the possibility of a favourable outcome {(Grundsat:
der Veridimismafigkeit).

. The idea of use of industrial action only as last resort also stems from the writings of academics, where attempis
fo negotiate a sertlement are stressed prior to any action being taken. Thus the provisions of existing collective
agreements must be honoured - stemming from notions of contract law in the civil code, and translated into a
duty to maintain indusirial peace, or Friedenspflicht.

3.2 Other forms of industrial action are no more regulated than strike action.

3.3 There are no special groups of employee excluded from or \imited ip their right to take strike action.

3.4 The law makes no distinction between primary and secondary indusirial action, apart from the idea of
proportionality (see above). Generally, the more removed you are from the centre of the dispute, the more difficult
it is to demonstrate that any action you take is reasonably related to that dispute.

3.5 Lockouts are analysed in the same way as strikes, namely that they arc permitted if their airas do not breach

good morals, or the principles of reasonable cause and last resort. It is therefore potentially more difficult to show
that an offensive lockout is lawful than is the case with a defensive one.
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ai conditions

4.1 The right 1o strike does not keve 10 the noymal siate of affairs,

praciics, wade unions Insist On & VOIS ATONE their members yare on whether to sirike - 2 300

Normally no notice is given to the employer of an iniended girike, nor s any raguirsd.  However. given

cinciple of last resort, it might be argued that seriing & deadline for an ampicver ta concede the demands of the
i =3 (=] i3
union is & least analogous to giving strike notice,

4.2 There is no distinetion in the legal conditions or procedural rules as belween primary and secondary industrial

action,

4.3 Noie that trade unions have legal personality as "private associations”, and can sue and be susd in their own
name.

5. Collective agreements

Collective agreements contain an implied obligation to preserve industrial peace during the life of the agreement
(see above, Friedenspflichr).
There is no general distinction in the impact of collective agreements on primary of secondary action.

Note thai most coliective bargaining in Austria takes place al sectoral level, i.e. on behalf of all the employers in
a given sector of industry or Commerce. All employers roust by taw belong 10 the Chamber of Trade, Commerce
and Industry (Hundelskammer or Kammer der gewerblichen Wirtschaft). One of the muin tasks of the Chamber via
its sub-divisions specialised by industry (Fachverbinde) is to negotiate collective agreements on behalf of its
members, all of whom are legaily bound by the resulting collective agreements.

The result of this pattern of predominantly sectoral bargaining is that there is almost no scope for sccondary
indusirial action: if all employers in the secior are alfected by the collective bargaining, arguably and any action
taken is primary.

6. Motives

6.1 Dispules of right, that is to say disagreements about the impact of an existing colleclive agreement, are
uniawful. Instead the parties have the right 1o go 10 the Federal Arbitration Board {Bundeseinigungsamt} in the
case of sectoral agreements, or to court (Arbeitsgericht) in the case of & company-level agreement.

Dispuies of interest are thus the only legitimate sphere of indusirial action, whesher primary or secondary.

6.2 Strikes undertaken for purely potitical reasons - whether regarded as primary or secondary - are assumed 1o

e

he unlawful, as not complying with the three criteria specified in paragraph 3. Above.

6.2 In general, the further removed the industrial action is from the employer involved in the primary dispute, the
more difficult it is to show that there is reasopahle cause for the action (see paragraph 3. Above).

7. Tvpes of action

7.1 The types of industrial action have not baen explored in law or by judges. Conseguently what follows results
instead from the writings of lawyers, and there is almost ne legal distinciion between the varipus possible types
of industrial action.

2.2 1n addition 1o all-out stoppages, Various other 1wpes of sirike are Known in Ausiria, though in comparison with
many other EU countries the levei of industrial zction is how. A partial strike {Tetistreit) involves only some
employees. Selective sirikes focus on certain parts only of » particular industry or firm (Schwerpunkstreik).

7.3 Warning sirikes are perhaps the ciosest one comes In Ausiria 1o svimpaty sirikes or other secondary action.




indusirial action in the EU

mesns cusiomary of at all widsspread in Ausinia,

There is no special regulation of the conduet of pick=uing. Therefore, persons taking part if judged
by the extent to which it complies whin or conravenes the general priny ivil jaw and criminal code.

“here as sbove, concerning ihe lack of distinction between primary and secondary action.

9.1 Participation in industrial action puts the emplovee at risk of dismissal, clalms for damages, and criminal
proceedings. The risk is ragorded a5 8 key characteristic of indusirial action. However, virmally no use is made
of such thecretical legal matters, and disputes zre resolved by other means,

9.2 Exacily the same applies to primary as to secondary action, subject only 10 the general principle that the
further removed the industrial action & from the emplover involved in the primary dispute, the mere difficult is
to show that there is reasonable cause for the aclion (sce paragraph 3. Above).

9.3 Equally, the emplover whose business is adversely affected can iheorstically sue employees taking action, or
¥ A g

the trade union organising ir, for damages under general principles of civil law,

Where the trade union has iold its members that the embuark on a cenain course of action is lawful, that would
normallv be taken by the counts as sufficient 1o exchude criminal Hability on the part of the emplovee.
19, International disputes
16.1 There is no dirset legal reference to the phyvsical or geographical extent of lawful strike action.
10.2 Therefore the general principles descriped above as applying to sirikes in Austria aiso apply to action taken
1¢ influence & foreign emplover or in support of other employecs abroad. That is to say, the further removed the

indusirial action is from the employer involved in the primary dispule, the more difficult it is to show that there
is reasonable cause {or the action {see paragraph 3. abeve).
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i Summary

Siatute law barely touches on the issue of strikes and jockous, ap
public services and proteciing plani and meaterigls during work
patners through collective agreements and the procedural ~tles of jo

Although in theory civil law claims for damages can be brought in respect of anv strike, they are uncommon. Trade
unions have no legal personality, and cannot be sued as entifies,

Both primary and secondary sirikes are permissible. There is littie o stop Belgian unions from staging action in
support of groups of workers outside the country.

Lockouts, like strikes, are unprotecied in statute. While those staged defensively may be lawful, offensive lockouts
are probably not. But both types are rare.

2. Sources of law

Belgium does not have a comprehensive legislative framework governing strikes and lockouts. The Law of May
24, 1921, expands on Constitutional principles of freedom of associativn. Laws of August 19, 1948, and June 10,
1963, deal with the maintenance of plant and essential services during work stoppages.

Case-iew hias established some further principles. Others derive from legaliv-hinding collective agreements (notzble
the Naticnal Agreement of May 24, 1971}, and from the procedural rules of joint secloral committess {commissiong
paritaires/paritaire Commissies).

The rules on soctal benefir entitiements also have a bearing.

3. General rights

3.1 Freedom of essociation is guaranteed by the Constitution (Article 20} and the Law of May 24, 1921, There
js freedom to sirike in the sense that striking is not a criminal act, and recognition in case-law that particination
in @ sirike of iwself only suspends, but doss not end, the empioyment contrac.

However, strikes have no specific legal protection, as they do in meny other EU countries. Tn the Tast resort, their
legitimacy is decided by the courts

3.2 Within that framework, both primary and secondavy (solidarity or sempathy) strikes maey be pormissible.
Strikes for purely political purposes in theory are not.

; yp PHIT ]
+3 Lockouts are nat prohibited, but employers initiating them are no: protected ageingt breach of contract claims,
ase-law suggests defensive lockouss may be permissible as s last resort, but that offensive ones sc pro :

oiit types are rare in Belgium,

fotnd

jre g

4. Legal conditions

4.1 As there iz Hitle statuiory regulation of siriies, few statuiory condiiions e
They are not the sole prerogarive of wade unions.

To some extent. & distinction is made befween "regular” steikes, called by
conciliation {see 5 below) have failed. and “wildear” actions by selfese

clear-cut, or relevant 1o the legsl stetus of the actio

{ - T o, 7
4.2 NWeovorheless, the Le

that association. Q‘f\ rade nnienisie are bound to follow *"Vﬁ, e T g r‘ ¢ Jaﬂorz o

S°O.Jt,dc'"f will
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Similer provisions apply 1o employers” crganisstions.

4.3 The Law of August 19, 1948, imposes a duty ic maintain essentiai puplic services during work stoOppages, o
safzguard machinery and meaierials and 10 carty oul any NeCessary emergency tasks. Normally, the precise details -
teton staffing rosters -- are matters for agreement {see 3.3 below). But the Labour aad Economic

- such as skel
Affairs Minisiries have powers o intervene,

B

.4 The rules on payments of social security benefits can be relevant 1o the staius and even the pulcome G

¢

Mnile sirikers are not normaily entitled 1o unemplovment benefits, they may receive c
deemed o have stoppage. andior has nct gone through possibie forms of consullation and

conciliaiion.
Tn such cases, the benefis will still be withield if the swike i3 not approved by a trade union.

3. Collective agreements

5.1 Coliective agreements in Belgium are legally binding on the signatories. Sector-level and aational sccords can

be extended 1o non-signatories by decree. giving thom universal application.

5.2 The Nationai Agrzement of May 24, 1671, envisages that specific meastres should be devised in each sector
1o avold the premarure declaration of strikes and lockouts. Most sectors have established rules for consuliation and
conciliation, but they vary widely, Some, for example, do pot stipulate periods of advance notice.

In same cases, the procedures are set out in collective agreements, while others form part of the internal reguiations
of the joini sectoral commission,

Few have universal application across their sectors, and most are clearty binding onl
- and not necessarily on workers individually.

on the signatory organisations

ey

3.2 A special set of secloral agreements relales to the maintenance of essential public services during work
stoppages, required by statute (see 4.1 above). These accords have been given universal applicaion for their
ectors, and do provide for advance notice - in some cases of up to 15 days.

vl

5.4 Many cotlective agreemenis comain indusitial peace clauses, pledging the signatories to abstain from any new
claims in aress covered by the agreement while it s in force. Historically, many emplovers have linked these to
annual bonuses, which can be withheld for breaches.

One school of thought holds that the peace obligation applies to all collective agreements in force, even if it is not
specifically stared. As with concitiation agreernents (sec 5.2 above), there is some doubt as to whether peace clauses
are hinding on workers individually.

6. Motives (definitions and restrictions)

6.1 Primary strikes for motives related to the strikers' ferms and conditions of employmen: are basically alwavs
tawful, although they may be subject 1o the provisions of applicable coliective agreements (sec 5 above). Some
distinction is made between offensive strikes {for example, to secure pay increases)and defensive strikes {for
example, 10 oppose job reductions;.

6.2 Secondary {solidarity or sympathy) strikes in support of other groups of work
or sector and elsewhere, are permissible in principle.

, within the same company

6.3 Strikes for ourely political motives are in general unlawful. However, some commentators argue they are
permissibie if they are directed against the state in its capacity as lawmaker in the social and econcmic fields, over
measures that have a direct bearing on workplace condiiions.

6.4 Defensive lockouts, for exampie to protect property during a strike, may be lawful weapons of last resort,
case-law suggests. Offensive lockouts to gain unwarranied concessions from employees are probably volawtul and
would give rise to damages, especially if they breach a current collective agreement. No examples of solidarity
lockouts can be traced for Belgium.
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.+ conceried sbsence from

7.1 Belgian law holds thai the essential characteristics of sirikes include a ©

the workplacs, or & compleie cezsation of work for a defined paniod,

fuil-scale stoppuges, whether thev are proionged or mersly briad warning acha

se freedom 10 Strike.

Other types of action, such as go-slows, worke—to-rule and selective OF sporafiic strikeg, are !regzgd-aci- as_zt::oi

z f ihe m ither way, they are i?l&!’CfO!'(-: 'm‘i nom‘mzlyv permlssmie.‘
whether directed at the affected employer or at thirc parties. The tegality of such activities as baac}n‘ng or igfuaa:
io handle certain goods is not cJear-cut. But they can be penalised to the extent that they harm the legitimaie
freedoms or interests of others, or cause physical damage.

£ Sifnx Of 4as

8. Picketing and blockades

Peaceful primary and secondary picketing is generally accepted as a concomitant to the fruedm_‘ﬂ .to strike. Eul
activities such as violence against other employees can render it illegal, as well a5 engendering criminal penaltics.

Biockading of premises 10 prevent peopie or goods from entering or leaving may be oleratad for.br.ief periods. Tt
is iliegal 1o the exteat that it harms the interests of others, and msy involve specific civil and/or criminal offences.

Jceupations are generally tniawful, but not invariably so.

9, Sanctiens

9.1 Participation in any form of strike is not of itsel! reason for dismissal, and the graplovment coniract 13 merely
suspended.

. . . . P Hate termminalic 5 can various other
However, plant occupations can constitutle serious fault justifying immediate termination. 5S¢ can va ;E i

) - PR, ~ I TS a8
activities, such as timing a strike to cause unreasonable and disproportionale i0ss 1o the empioyer, of using it as
a preiext to bring outsiders on o the premises.

< presiil

e A R o 1 £y T2 JE y
Go-glows and works-to-rule, which are not recognised as legitimate forms of industrial action (see 7.2 sbovel, can
be grounds for disciptinary action by the employer for non-performance.

9.2 Similarly, individuals who participate in or organise strikes are not automaticaily liable for civil dama%es
. ) . : . e et Gries) Anv awards are based on the legality
(Belgiar: unions do not have lega! personality, and cannol be sued as eniities). Any aw ards are based on the legaiify
of the particylar action, the harm actually done and the iosses resulting.

. o . . - Ay foe They are yr - - because of
Suits can be hrought by the employer andfor by affected third partiss. They are uncommaon partly becau £ o

the problems of assigring individual responsibility, and partly because e individuals are unlikely K h
position t¢ pay the sums awarded,

Penal sanctions can be anp!

oiher public order offences

i ik ., threaien or physically individuals or commit
ied 1o sirikers who damaege property, threaien or phesically harm individuals ¢

cighum {sez 6.2 above), there are {e

ers cutside the country.

L5 ah
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DENMARK

i. Summary
Denmark's rules on industrial disputes are almost entirely established by binding collective agreement.

All forms of industrial action are basically unlawful breaches of contract where they are directed against the
provisions of a collective agreement in force.

However, stikes and lockouts may be legitimate final options, subject to tight procedural restrictions, in disputes
over new collective agreements and certain other issues.

Secondary (sympathy) actions are specifically acknowledged, and lawful in limited circumstances. It is not thought
they would be in relation to disputes outside Penmark.

2. Sources of law

There is little statute law, apart {rom the Act of 1971 on the Labour Court (revised 1981) and the Act of 1970 on
Maediation Procedures. The main sources of regulation are the General Agreement {revised 1992) and the Standard

Rules on the Handling of Labour Disputes, originally drawn up in 1908 by the labour market parties and now parily
incorporated in the General Agreement.

3. General rights

3.1 Freedoms of association: and peaceful assembly are guaranteed by the Constitution (Articles 78-79).

3.2 The right to stage primary and secondary (sympathy} strikes is recognised by law and agreement, but not
specifically guaranteed by statute.

3.3 The right to stage primary and secondary lockouts is similarly recognised.

4. Legal conditions

4.1 Most of the constrainis on industrial action in Denmark are established by binding collective agreement {see
3 below}.

Therefore, the iegality or otherwise of any industrial action is generafly determined by reference to the relevant
agreements, and is basically a matier of contract law rather than of statute. However, there is special statutory
machinery for handling disputes.

4.2 The Labour Court is the ultimate arbiter of disputes where breach of contract may be an issue. It can impose
settlements and fines. Disputes arising from the expiry of an agreement -- for example, generat wage claims -- are
subject to conciliation. The Public Conciliator has power to defer industrial action, and the government can
intervene to ban it. It did so in 1985.

5. Coilective agreements

5.1 The "peace clause” in the Main Agreement between the labour market parties at nationat level generally
prohibils all forms of work stoppage in sectors for which a collective agreement has been concluded, during the

agreement's validity (usually two years}.

There are some exceptions -- for example, for dispuies over non-payment of due wages or for compeliing reasons
of "life, welfare or honour”. Lower agreements may allow further variations.

5.2 The Main Agreement also siipulates that work stoppages can normally only be lawfully initiated when
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compaten: assembly
re SO BHODT
5.% Thne wigin Agresment reguires i

in breach of 308 lerms.

¢ or end work

107I2s lem

stoppages by thelr members that &7c

§. Motives (definitions and restricilonsi

6.1 The Danish bargaining system makes & clear disiinciion between conflicts of right {arising over the

interpretation or slieged violation of coniracts in force) and conflicts of interest (arising mainiy from efforts 1o
secure new collective agresments).

6.2 Indusirial action by cither party arising from a conflici of right is basically unlewful, according to the Main
Agreement. The resiriction appiies to both primary end secondary sirikes and lockouts.

There are some exceplions if the action is ip protes against non-payment of wages or for simifarly pressing reasons
(see 5.1 ahovel. Secondary actions are unlikely to fall into that calegory.

6.3 Industriai action by cither party arising from a confiict of intevest is a iawful weapon of last resort once all
provisions for conciliation have bee exhausied.

Sacondary actions (sympathy strikes and lockouts} are specificaliy permitted by the Main A greement i this context.
However, the primary action they are supporting must be lawful in terms of the Main Agreement. And they
(hemselves must be lawful within the general legal frame.

They will not be so if they are judged irrelevant or useless In relation to the primary dispute, or if they hit other
parties unreasonably hard. In thase clrcumstances they amount to breach of coniract.
7. "Types of action {definitions and restrictions)

7.1 The Main Agreement (Section 2} lists various forms of action by empioyees that fall shors of en all-out strilee,

hut are regarded as eguivaient o one -- DOYCONS, waorks-to-rule, slowdowns, worktime meotings and intermittent

SIOPpEgEs.

Whether they arc lawiul or unlewiul basically depends on whether they arise from a confiict of mrerest or & conilict
of right {see & above). In the former case, they may be lawlul #s primary or secondary sotion.

7.2 No distinction as such is made i the Main Agresment between defensive and offenzive lockouis. Any lockow

§
is unlawfal if it seeks to change the terms of a collective sgreement in force.

%, Picketing and blockades

£ttt et

he provisions of civit and criminal law. Orderls

There are no generally-agreed

picketing is normally permissible.

cion, but any physical obstruction

¢, Sanotions

1y individuals and ndu

jAelstitt

- T

of ithe sioppage
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10, International disputes
Although secondary (sympathy) strikes, iockouts and other forms of industrial action are expressly acknowledged
in the Main Agreement, and permitted within limits, it is considered such measures in support of a dispute outside

Denmark would be prima facie unlawful.

To be otherwise, it wouid have 10 be established that the Danish action was not in breach of the peace clause in
Denmark’s Main Agreement, and that the primary action overseas was legal under the relevent national Jaw.

No apposite cases have been found, and the matter is not specificaily covered in the Main Agreement itself.
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1. Swnimary

Finnish legislation and agreements permit both primary and secondary action by workers. for a wide range of
reasons and in a wide variety of forms, so fong as - In most cases - it does not challenge provisions of as

applicabie cotlective agreement that Is in force.

Empioyers’ fockouts ere alsc permissible, subject io the same congiraint.

2. Scurces of law

Strikes and lockouis arc mainly regulated by the Collective Agreements Act 1946 and the Mediation in Labour
Disputes Act 1952, both as amended.

3. General rights

The freedom to stage both primary and secondary (sympathy) strikes or lockouts is ac knowiedged in the Collective
Agreements Act and elsewhere, such as the 1993 central agreement, Politically-miotivated actions are tolerated.
4. Legal conditiens

4.1 Under the Collective Agreements Act, signaiories to a collective agreement may not lawluily undertake any
form of indusirial sction directed against the agreement as & whole, or any of its provisions, while it is in force.

However, this peace obligation does nat directly bind individual employess, so wildeat actions outside union control
arc not unknown. Nor does it apply in respect of non-signatory employers o whom an agreement has been
extended automatically, so even union-backed actions against them may be legal.

Tn the iast resort, disputes arising from the interpretation or implementation of agreements in {orce are matters for
the Lebour Court or the ordinary courts.

4.2 The Mediation Aci stipulates & minimum notice pericd of 14 days in advance of strikcs and lockouts arising
from the negofiatia‘n of new agreements. The Social Affairs Ministry can impose a further 14-day waiting-period,
but cannot halt the action.
5. Unllective agreements
5.1 A national Shop Stewards™ Agrecment establishes procedures for attempting to resolve aispuies arising from
secords in foree, withows recourse 1o the courts, Sectoral agreements may make additional provisions in that ares,

and/or on the resolution of other forms of dispute.

g four-dav advance notice period for political and sympathy srikes

4. Mosivee {definitions and resirictions)

o the permissible motives for indusirial action in Finland, Tne meain one
al in most cases where it Is direcied ar any provision of 2 collective
ants. Puy this peace obligation does not apply ic actions

'
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6.2 Therefore, secondary {(sympathy; actions or those with a political dimension may be exempt from the peace
requirement, subject to four days’ netice. However, the dividing line is frequently blurred, and may need the courts
10 determine. ’

6.3 Lockouts are not permissibie as & means of evading the rules on collective dismissals.

7. Types of action {definitions and restrictions)

Works-to-rule, go-slows, overtime bans and all other forms of industrial action are considered as equivalent 1o
strikes and lockouts in the peace obligation impesed by the Collective Agreements Act. Therefore, even the threat
to initiate them as a protest against an applicable agreement in force can be illegal.

In other circumsiances, they are not prohibited -- for example, as part of lawful secondary action.

8. Picketing and blockades

Primary and secondary picketing is tolerated within the confines of civil, criminal and labour law. Blockades are
rare, and are subject to the same constraints.

9, Sanctions

Individual participants in unlawful indusirial action may be dismissed and, theoretically, sued for damages. Trade
unions supporting illegal action, or failing to stop it, may also be fined and made to pay compensation, as may
emplovers engaging in illegal lockeuts. :

But in practice, unlawful action by empioyees frequently goes unpunished if it is brief, and procedural lapses over
strike notices do not necassarily mean the strike itself will be freated as iliegal.

Tn December 1994, large numbers of workers staged stoppages without notice in support of new pay claims, but
no jegal action was taken against them or their unions. Similarly, short, unnotified secondary strikes took place
in several areas in spring 1995, in support of a wage demand by nurses. Again, employers did nothing beyond
docking pay for the time lost,

1. International disputes

The iegal provisions on secondary indusirial action do not preclude its being taken in support of groups of workers
abroad - though no examples of such action have been found.

To be jawful, the Finnish secondary action could not be related to provisions of a collective agreement in force and
covering the Finnish panicipants. However, practice suggests that might not come into consideration if the
secondary action fasted only an hour or two.
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FRANCE

1. Summary

The Comstitutional right 1o suike is vested in individual workers and only by extension in trade unions (which
anyway have a combined organisation rate of less than 10%:). Thera are few stemutory controls excepl inn public
services, Most of the rules have been developed through case-law.

Primary strikes are permissible for occupational and professional objectives, so Jong as those are reasonabie and
capable of being fulfilled by the empioyer. There are somc limitations for safety reasons and to prevent
unwarranted disruption of the company 's affairs as a whole.

Secondary strikes without Ihe same company o grouf are generatly tawful, and are thought to be so even when
the primary dispute occurs abroad. However, secondary action in support of people with an entirely different
employer is usually uniawful.

Political sirikes are generally unlawful, except where there is a clear connection with empleyment issues.

Lockouts are not regulared at 2]l in statuie, but are not regarded as having any corvespondence with strikes. They
are unlawful breaches of contract except i very limited circumnstances.

2. Source of law

The principal statutory scurce i the Labour Code (laws and regulations codified in Articles 122-43, 122-34, 521,
523 etc.). Case-law aise pays an important patt.

3. General rights

3.1 The right to strike is implicitly guaranteed by the preambic to the 1958 Constitution. It is subject io general
stattory restrictions enly for civil servants and empioyees of state-owned and private-sector suppliers of public
services.

The Labour Code stipulates that the “normat” exercise of the right 1o strike is not grounds for discipline ot
dismissal (Article L122-45), and does not break the employment contract uniess there is accompanying serious fault
by the empjoyce {Article 1.521-1}

3.2 Secondary {solidarity of sympathy) sirikes are generally lawful when they occur within the same enterprise
or group as the primary dispuie. They are less likely 10 be so in nther circumstances.
Strikes for purely political motives are generally unfawful, but the courts have refused to make them criminal

offences {Supreme Court, 1963).  They cen be legitimate where there is some connection with workplace
conditions.

3.3 There are no constitutional or statuiory provisions on lockouts, and tnev gre not regarded in French law ag
an equivalent opposiie fo strikes. Cese-law suggests they are unlewful except as last-ditch defensive messures in
“compelling circumstances”.
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4.1 The main CoONS < siems from 2 Constitrions! Council
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Strikes and secondary industrial action in the EU

4.2 The right o strike Is vested in individuals, not in irade unicns. So any group of workers may stage a strike
and the concept of “wildcar” action does not exist in French law,

4.3 In general, there is no statutery obligation o give advance notice of a strike, or © follow conciliation
procedures set oul in the Labour Code (but see 5.2 below). However, five days’ strike notice is cbligatory in
public services.

5. Collective agreements
5.1 No-strike “peace clauses” are extrerely rare in French Collective agreements (the latest example traced is
from 1976). It can be argued on several separate legal grounds that they are unenforceable.

5.2 By conirast, many agreements contain provisions requiring unions 1o give advance notice of work stoppages
and to submit disputes to conciliation procedures. Tn ceriain types of national agreement, conciliation clauses are
obligatory under the Labour Code (Aricte 1.133-15-13).

Case-law accepis that collectively-agreed strike-notice periods and corciiiation wrangemenis can sometimes be
pinding on the signatories and their local representaiives, So violations may constitute breach of contraci by the
union and serious fault by individual sirike-leaders {though not pormally by ordinary strikers),

But ultimately, the courts determine the validity of such provisions accerding to their nawre ard the precise
circumstances of the case. For example, if the prescribed conciliation period is judged unreasonubly

been left open-ended, it might be treated as an unacceptable restraint cn the right to strike.

5.3 Collective agreements may contain clauses establishing basic health, safety and profective maintenance
arrangements during strikes (see also 4.1 above). They have been held to be enforceable agamsi employes
representatives who fail to observe them.

6. Motives {definitions and restrictions)

6.1 Sirikes musi aiways have legitimate occupational and professional objectives. [f they do aot, they constifute
an abuse of the right to sirike.

Furthermore, the affected employer must be in a position (o satisfy the strikers’ demands, which may not be
“unreasonable” or “excessive”. He must also be made aware of what the demands are.

6.2 Tt follows that sccondary strikes within a given company Or group are legitimate, provided the primary strike
is legitimate, too. A common example is a sympathy sirike throughout a group 's plants in support of a primary
sirike at one of them -- for instance, over dismissals there.

6.3 Secondary strikes in support of primary action against a different employer are, by similar reasoning, unlawful
in principle. However, they can be Jawful if the two scts of strikers have sufficient community of interest in the
outcome of the primary dispute.

6.4 Political strikes (other than those directed against the state a3 emplover) have historically been regarded as
uniawful.

However, the couris have increasingly come to accept that some strikes can have a mixture of politicai and
occupational motives -- for example, where they are directed against government policies related to wages or
working conditions. The recent tendency is to regard those as justified, provided the occupational aspect s noi
merely a pretext.

A Supreme Court decision of 1963 heid that purely-political strikes can be a lawful demonstration of civie
responsibility when they are staged in support of the government and its policy! The sirike in question was directed
against insurrectionists in Algeria.

6.3 As noted (see 3.3 above}, French law does not regard lockouts as having any equivalence to sirikes, and they
are directly regulated only by case-law. Basically, they constitute breach of contract by the emplover, whatever
their motives and form.

But the courts have occasicnally found them to be justified for compelting safety reasons, or in response to iliegal
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activities by strikers,

?. Txpes of action {definitions and restrictions)
7.1 There is no statutory definition of strikes, athough they are generally held 1o invoive & completé and concerted
cessation of work by some or all of an organisation 's workers. The stoppage may be brief or prolonged, but in
any case it must be intended as temporary.

On that basis, rotating, selective or intermitient stoppages are of themsebves legitimate forms of actions protected

by the right to strike, while siowdowns are not. Neither, in most cases, are works-to-rule, blackings and boveolss,
whether as primary or secondary action.

7.2 However, the legitimacy of any form of industrial action depends on other intrinsic factors besides conformity
with the accepted definition of strikes.

While the disruption of production is a legally-accepted side-effect, manifest and abpormal disruption of the
company itself is not -- especially if it is out of proportion to the participants' aims or judged to be vindictive.
So, for example, the cumulative effect of selective or intermnittent stoppages mey be regarded as so disruptive to
the running of the company as a whole that they become illicit.

8. Picketing and blockades

8.1 Pesceful primary or secondary picketing outside an employer's premises is not unlawful, and not of itself
grounds for disciplinary action.

However, abusive behaviour, physical atlempis to prevent people or goods entering or feaving, blockades,
barricades and the like are both disciplinary and penal offences.

5.2 Plant occupations or sit-ins have been common occurrences in France. In principle, they are unlawfui, even
if unaccompanied by any civil or criminal offence an cven if the pariicipants attempt to carry on with their usual
work.

But peaceful occupations limited to normal working hours have been treated in some cases as lawful manifestations
of the right 1o sirike. While empiovers can usuelly obiain injunctions requiring the occupiers to leave, those are
no longer granted aviomatically.

%. Sanctions

As note {see 3.1 above), the Labour Code says that participation in a strike is never of itself grounds for
disciplinary action or dismissal. The contracts of sirikers are suspended.

But strikers committing unlawful acts fsuch as preventing other employees from working) or crimes, or engaging
in actions not classified as strikes {such as go-siows}, may be dismissed withoui redress, for serious fault.

Unions organising sbusive or iliicit strikes, or actions not protected by the right 1o strike, mayv be fined and liable
for damages. 5o may shopfloor ring-leaders and those committing other legal offences, But in general, ordinary,
otherwise law-abiding participanis in unlawful industrial action are not penalised by the courts.

[oun

{. International action

i¢.1 The legal provisions on secondary sirikes {see €.2 and 6.3 above) do not impose any geographicel lHmits.
ore, & sympathy stoppage by French we in support of others abroad emploved by the same company
would be lawlul in the view of most commentators.

isos arg that the primary action abroad must be lawful (2l ih’mg"t »hether the French or by local law
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GERMANY

1. Summary

German rules on strikes and lockouts are almost entirely based on case-law, derived from Federal Constitution
provisions on freedom of association and from contract law.

To be legal, strikes and similar actions may normally be conducted onlv under the auspices of trade unions, and
only over matters ihat can be resolved m oo

clive agreements. Concepts of proportionality and fairness apply.

Peace clauses in collective agreements forbid indusirial conflicts over disputes of right.

Secondary action is generaily unlawful. However, there is thecreticat scope for if when primary and secondary
empioyers have close eccnomic links.

Lockouts are zot prohibited, but their use is strictly limited.

2. Sources of law

Strikes and lockouts are not regulated in any detail by statute. The rules governing them have almost entirely
evolved through case-law.

The Federal Constitution guaranices freedem of association and, by exiension, autonomous coliective bargaining,
which is further regulated by the Collective Agreements Act 1969 and the Civil Code. Scme individual stae
constitutions also have a bearing.

Procedural ground-rules for the conduct of disputes have been agreed at various levels, and are often written into
the articles of indusirial organisations -- for example, the 17 trade unions affiliated to ithe DGB labour federation.

3. General rights

3.1 Freedom to engage in primary sirikes is derived from the Federal Constitution’s provisions on freedom of
association, as interpreted by Federal Labour Court decisions of 1955 and 1971. It is also specifically guaranteed
in the constitutions of some individuat states. Higher-grade civil servants (Beamte) are excluded.

3.2 Secondary (solidarity or sympathy) strikes are in principle unlawful, but with some pussible exceptions.

3.3 Lockouts are permissible under the Federal Constitution. However, the use of offensive lockouts is so severely
circumscribed as to make them virtually unknown. Defensive lockouts are rather less restricted.

4. Legal conditions

4.1 Strikes and other forms of industrial action by workers are effectively fawful only when they are conducted
by a trade union. Wild cat actions without union approval are iilegal.

4.2 Cuase-law holds that strikes are a weapon of last resort, to be used onfy whether all other means of resolving
a dispute, including mediation and conciliation, have been exhausted.

However, brief and selective warning actions intended to influence the outcome of negotiations still in progress are
not necessarily illegal.

Rulings by the Federal Labour Court since 1971 also establish that industrial action must be proportionate in length
and force o the interests at stake and, having regard to its nature and the circumstances, fair.

4.3 Detailed and lengthy procedures have been laid down by the uninns for the calling of full-scale strikes. They
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4.4 The principies of lasi-resort, proporiionaiity and §
above) also apply 0 empiovers’ lockows.

5. Collective agreements

German collective agreements incorporate an explicit or implicit obligation on the pariies 10 maintain labour peace,
and to ensure their respective members do likewise, However, the obligation applies onlv to those clausss of the
agreement that ere currenily in force -- and not to those that have expired, or to issues that are not covered.

6. Motives {definitions and restrictions}

6.1 To be lawful, industrial action by workers must have as its objective the improvement of working conditions
through a negotiated collective agreement, and the participants must intend eventually to return 10 normal work.
Strikes are not lawtul if their purpose is not fit to be regulated by collective bargaining. On that basis, actioas for
purely political purposes are iilegal.

6.2 Furthermore, the peace obligation {see 5 above} excludes actions related 1o issues covered by collectively-
agreed provisions in force, where those apply to the panicipants.
So actions in relation 1o dispuies of right are illegal.

6.3 Thc position in relation t¢ secondary (solidarity or sympathy) action by workers iz more complex. Tt s
normally illegal when it is staged purely in support of demands by a trade union other than the one to which the
participants in secondary action belong, the Federal Labour Court determined in judgements of 1985 and 19%8.
However, the court also held that if can be lawful if the secondary action is directed against &n employer who has
"rot been neutral” in regard to the primary acton, or if that employer has economic connections with the employer
in the primary dispute.

6.4 Offensive lockouts initieted by emplovers to implement mess dismissals are unlawful, An offensive lockout
intended 1o secure other changes in terms and conditions is legal only if the empioyer can prove It wes iemporary,
and that he intended from the start o reinstate all those locked out on achieving his goals.

Defensive lockouts ic countsr strikes in progress are legal, provided they are temporary measures intended 1o asten
a sertlement and all those locked out are rehired. They must also represent a fair and proportionaie response (sse
4.2 shove),

7. Types of action (gefinidens and restrictions)
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Sirikes and secondary industrial action in the EU

Threats or other mallreatment render the picketing unlawful. If the organising union fails 10 stop the pickets’
behaviour. any associated strike may become iilegal in its entirety.

Physical blockades are not prohibited in labour law. But they may give rise to civil and criminal offences.
According to a Federal Labour Court decision of 1988, the affected emplover can also obfain damages from the
Blockaders' union for losses incurred as a result.

9, Sanctions

Participation in a regularly-conducted strike suspends the employment coniract, and is not of itself grounds for
dismissal. But the commission of untawful acts in ihe ceurse of a striks can justify immediate termination.

Unions invoived in any form of illegal industrial action arz liable to administrative fines and open to damages. So
are employers. Individuais persisting in indusirial actions that has been deciared illegal can face similar liabilitias.

1. International disputes

Secondary action by German workers in support of workers owside Germany would appear 10 be illegal on the
same grounds that it normally is inside Germany {ses 8.3 above).

However, the Federal Labour Court’s recognition that secondary action may be permissible when there are
sconomic links between secondary and primary employers leaves the door ajar.

The area where such acticn looks most immediately possible is the internaiional-scale reorganisation of production.
The IG Metali union is already expressing concern about such developments at Volkswagen {which has a European
works council), in celation to the redistribution of upstream manufacturing processes between Eurcpean plants and
the use of sub-contractors.
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L. Summary
The right to strike is protecied by the Greek Constitution, subject to statutory limitations.

No real legal distinciion is made between primary and secondary industrial action by emplovees, and many {orms
of both are permissible.

Legislation specifically permits Greek employees of multinational companies (o stage sympathy actions in suppoit
of their fellow-workers abroad. subject to certain conditions.

All forms of lockouts by employers are prohibited.

2. Sources of law

Both primary and secondary industrial action in Greece is regulated by the Constitution, the Civil Code, Law 1264
of 1982 and case-law.

3. General rights

3.1 The right to strike is guaranteed by the Constitssion {Article 23.2). Tv is restricted for civil servants, staff of

public corporations and employees of certain key services, and excluded entirels for members of the judiciary and

security services.

3.2 The law makes no real distinction between primary and secondary actions by employees. Secondary actions
are acknowledged in Law 1264 (Article 19). They mav be conducted in support of other workers within Greece
and, in some circumstances, abroad {see 16 below).

3.3 Emplovers’ lockouts, whether primary or secondary, are entirely prohibited by Law 1264 (Article 22.2%

4. Legal conditions

4.1 The right to strike is exercised by trade unions or employee associations. Decisions to steike must be taken
by their refevant organs -- general assembly of exceutive council,

Sirike decisions must be notified at least 24 hours i advance to the emplover(s} affected, who must be given an
immediate opportunity 1o negoilate.

During 2 strike, the vnion thal has calted it is required 10 provide the minimum staff necessary to ensure: the safety
of installations; the preventjon of damage of accidenrs: the protection of long-term viability: and the basic
functioning of public corporations and key public services.

A paouliar feature of Ciresk: ghour law (based on 2 Supreme Court decision of 1987) requires the unions to notify
emplovers and the Labour Ministry in the first two wesks of January each year of the names of emplovess who
| remain on duty in the event of a sirike.

Staff rosiersd for minimum duties during & sifike are under the sofe direction of the employer. Provided they fulfi
iong, the employer may not hire replacemant labour during the dispute.

4.2 Both primary end secondary actions are subiect to the progedural rules outiinegd in 4.1.
Thers is some dispute over (he legality of secondery action if & connecied primary action is not actually taking place

. Howaver, where both Go coincide, the legal status of the primay action can affect that of the

secondary one.




Sirikes and secondary industrial action in the EU

5. Coliective agreements

Collective agreements are binding on the parties. Because arbitration was compulsory until 1992, Greek agreements
have not in the past played a large part in the regulation of primary or secondary acticn.

6. Motives (definitions and restrictions)

6.1 The basic motive for indusirial action recognised by the Constitution (Article 23.2) is "the protection and
promotion of the financial and general labour interests of employees”.

Law 1264 of 1982 (Article 19) specifically identifies rights of association and social insurance matters as being
ameng such "labour interests”.

The same law (Article 4.1) also recognises the promotion of the "social interests” of employees as a {awful irade
union demand. But shat has been limited by later court interpretations (sec 6.2 below).

These motives apply equally in respect of both primary and secondary actions.

6.2 Industrial action undertaken for purely political reasons -- whether regarded as primary or secondary -- is
illegal. However, where a political cbjective is alsc at least partly connected to

the occupational interests of employees, the action is considered to fall within the protection of the Constitution,
according to a court decision of 1950,

The most common and controversial form of these "mixed” disputes arises where only the state can satisfy the
demnands of ihe strikers. Until recently, most courts {(but not at all) held such strikes to be illegal. However, an
emerging body of judicial opinion now regards them as protest SIOppages that can be tolerated if they are brief.
Although Law 1264 of 1982 recognises the legitimacy of action in support of "social interests” (see 6.1 above),
the courts have interpreted that 10 mean demands for the rsocialisation” of the enterprise -- for example, through
hiring programmes 1o combat unemployment. They have taken the view that such claims infringe management
prerogatives, and are therefore iliegal.

4.3 One of the most common motives behind secondary actions in Greece is to secure the reinstatement of
employees who have been dismissed. According to an Appeal Court ruling of 1988, such action is illegal if the
dismissals were for reasons of incompetence or breach of contract.

6.4 Asnoted (see 4.1 above), the right to strike is exercised through trade unions or empioyee associations. Strikes
or other actions by individuals who come together at random or by unorganised groups are illegal.

7. Types of action (definitions and restrictions)

7.1 The notion of industrial action by employees has not been expanded in statute and only sketchily in case-law.
Consequently, there is almost no legal distinction between the various types of strikes or between strikes and other

forms of industrial action, and few statutory restrictions on them.

7.2 However, actions infringing the civil or criminal codes or utherwise involving an abuse of the right to strike
are illegal.

7.3 Partial or sporadic stoppages, go-slows, works-to-ruic and the Hke are ali permissible forms of primary and
secondary action. Blacking and boycotts are accepted forms of secondary action,

8. Picketing and blockades

§.1 Peaceful picketing is permissible in primary disputes within the confines of civil law and public order
iogislation. But the skeleton staffing obligation (see 4.1 above) renders it less of an inevitable accompaniment than
in manv other countries. Physical blockades in a primary dispute would almost certainty be in breach of the
maintenance reguirement, as weil as creating both civil and possibly eriminal offences.

8.2 Secondary picketing and blockades are not specifically prohibited, but may give rise to civil and criminal

offences and constitute an illegal abuse of the right 10 sirike.
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g, Ranctions

¢.1 Participation in & lawful strike or siber industrial sction by empicvees is grounds for withholding pay, but not

normeily o termination, whether the action is primary or secongary.

$.2 Participation in primsry or secondary industrial action that is deciared by the courts e be illegal in form or
motive severs the employment contract and is grounds for dismissal withoui compensation. If oificials of a trade
union voted for the illegal action, they are Hable for ail losses suffered by the employer and lose their special

protection against terminaiion.
$.3 While court cases to have strikes declared illegal are usually initiated by the affecied emplover, an Athens
court held in 1988 they can also be brought by third parties whose intercsts arc damaged. However, the unions

challenged the ruling and the issue has not yet been fully resolved.

9.4 The government retains powers to conscript civilians 1o counter public-service strikes, aithough measures have
been 1aken to reduce the need for them.

1%, Infernational disputes

10,1 Law 1264 of 1982 (Article 19.1b) permits solidarity or sympathy action by unionised Greck workers in
support of others abroad, on the following conditicns:-

- That the two groups of warkers are both emplioved by enterprises controlled by the same
multinaticnal organisation.

- That the outcome of the dispute abroad wili have direct consegquences for the interesis of the Greek
workers involved.

- That the solidarity action in Greece is approved in advance by the nationa! labour cenfaderation to
which the Greek workers are affiliated through their union.

This last condition has been criticised by some commentators es unconstitutional.

10.2 The iegality of the acticn abroad may atfect that of the Greek seclidarity action, but the principle
has not been fully tested.
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IRELAND

1. Summary
There is no right te strike spelled out in the Constitution, or in any statutory text.

Instead, the law has developed by a system of immunities from what weould otherwise be unlawful
acts and which would have exposed the crganisers and participants o criminal presecution and to
claims for compensation. These immunitias are only available whan the action complained of has bean
taken “in contemplation or furtherance of a trade dispute”.

Lockouts by employers are recognised by iaw as a legitimatz step by employsrs in an industrial
dispute.

Secondary industrial action is broadly subject toc the same legal tests as primary acticn, aithough a
form of secondary picketing is specially reguiated.

2. Sources of law

A "trade dispute” is defined by the Industrial Relations Act 1830 as “a dispute bsiwesn employaers
and workers which is connected with the employment or non-employment ar the terms or conditions
of or affecting the employment of any person”.

That Act also defines industrial action as “any action which affects, or is likely 0 affect, the terms
or conditions, whether express or implied, of a contract and which is taken by any number or body
of workers acting in combination or under a common understanding as & msans of compeiling their
employer, or t¢ aid other workers in compelling thair employer, to accept or not to accspt (grms or
conditions of or affecting employment”.

The Unfair Dismissals Act 1377 {as amended) recognises lockouts as a legitimate response by
employers to a trade dispute, but deems a lockout to be a dismissal. The main burden of the section
dealing with the issue [section 5) is the potential for unfair dismissal when there is selective re-
engagement of employees after a lockout or other dismissal.

Certain other matters are still affected by UK statutes and case-iaw, dating from the time prior to the
creation of Ireland as an independent state. Thus the Conspiracy and Protection of Property Act 1875
is relevant, as amended by Irish legislation, namely the Industrial Relations Acts 1946-1380,

3. General rights

3.1 The fundamental nature of the potentially illegal nature of any industrial action is that it might
be a criminal conspiracy by a group of people, whether or not they are employees of the business
affected by the action and whether or not they are members of a trade union.

frish law aims firstly te remove from the scope of legal claims certain types of action, namsly inducing
a breach of contract of employment (e.g. by cailing for industrial action) and interference with the
trade, business or employment of ancther person le.g. taking industrial action). It also expressly
provides that peaceful picketing is lawful. Note that the pre-conditien in any event is that such action
should take place "in contemplation or furtherance of a trads dispute”.

3.2 ODther forms of industrial action, apart from strikes, are thersfore equalty weil - or poorly -
protected, in that they are alsc a breach of a contract of employment or an interference with another
person 's trade, business or employment, provided that it oceurs “in contempiation or furtherance of
a trade dispute”.

3.3 Generally there is no distinction between pubiic and private sectors, However, certain groups of
employee are limited in their right to take strike action. These include the army and the police, who
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“warker” under the 1280 Act,

sakan in defience of 5 strile ballot, nor tc case involving an indivicua’ empicyse - uniess
nrocedures have besn exhausted.

% & The immurities conferred by the industrial Relations Act 1920 do not extenc 1o industriai action
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2.5 The law makes ne distinction betwesen primary and secondary incustrial action, provided that it
accurs “in contempiation or furtherance of a trade dispute”,

3.6 Employers' lockouts, whether primary or secondary, are & legai response to an industrial dispute.
Accompanying general dismissals are not “unfair” provided there is no selective re-hiring once the
dispute is over, and even then the emplayer can oring forward arguments to justify the sejection e.g.
redundancy.

4. Legal conditions

4.1 The immunity from prosecution etc. for striking extends 1o the trade union or association of
unions or 1o the employees themselves who act as organisers.

4.2 The ©880 Act, sestion 14, requires all unions to write into their rules an obligation nect to
organise, participate in or support industrial action without having obitzined prior approval via a secret
paliot. Those balloted must include all Lnioh members whom it is reasonable to assume would be
called upon to participate in the industrial action.

4.3 The employer must also be given notice of at least one week, otherwise the emplover can bring
fegal proceadings for an injunction to ban temperarily the industrial action without even nctifying the
trade union.

Strike notice which is &t least as jong as the notice required to terminate individual contracts of
empioyment alse has tha effect that the notice, and any industrial action taken as a resulf, is not a
nreach of the contract of employment.

A4 There is no distingtion in the legal conditions or procedural rules as between primary and
secondary industrial action,

4.5 The main legal weapon used in dealing with any form of industrial action is not oriminal
proceedings, nor a ciaim for damages that is pursued to the point where money is actually passed
over, but instead &n order of the court of “injunction”, requiring the party named tc stop doing
something until the full court hearing. Normally such a fuil hearing never takes place, as the industrial
dispute has been rescived by that stege.

5. Coliective sgreements

There is no generai distinction in the impact of collective agresments on primary of secondary action.
reaments zre not normelly legally erforgeabie in any evant, so that the presence of

Collective 2 e
neace clauss in the agraement does not normally affect the situation.
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7. Types of action

7.1 The traditiona legal analysis of incdustrial zction starts from the supposition that the matter tc
be regulated by law is the criminal conspiracy o interfers with another perscn's business or
employment. it is therefore largely rrelevant to consider whether the particular action chosen is a
strike, or a go-slow, or a boycott: the types of action chosen are ail potentially uniawful.

7.2 Sirike is defined in the 1990 Act as “a cessation of work by any number or body of workers
acting in combination or 2 concerted refusal or a refusal under a commen understanding of any
Aumber of workars io continue o work for thair employer done as 2 means of compelling their

employer, of to aid cther workses in compelling their employsr, to accept of net to accept terms of
conditions of or affecting employment”,

There is perhaps scope 1o argus that a work-to-rule is not a breach of the contract of employment,
in that it consists purely in scrupulous cbservance of the employer's cwn rules. However, the
defnition of “industrial acticn” under the 1990 Act aiso probabiy covers this.

7.3 Secondary industrial action was speciticaily found lawful by a 1664 decision of the High Court,
In the case of Nolan Transport {Caklands) {td v Halligan, the court confirmed that the 1980 Act
permits industrial action to be taken by workers against their employers in support of other warkers
involved in a trade dispute, This was due, according to the court, to the definitions of “strike” and
sindustrial action” in the 1980 Act {see above, paragraphs 2. and 7.2).

7.4 lockouts are defined by the 1377 Act as: “action which, in contemplation or furtherance of a
rrade disputz {within the meaning of the industrial Retations Acts 1345-1390), is taken by one or more
employers, whether parties t2 the disputs or not, and which gonsists of the exclusion of one or more
emplcyees fram one of more factories, offices or other places of work or of the suspension of work
in onie or more such piaces or of the soliective, simuitaneous or otherwise connected termination or
suspension of amployment of a group of employess.”

Note that the section sxpressly contsmplates that a lockout might be primary or secondary
{(*... whether parties to the dispute or not ..."), and makes no distinction between offensive and
defensive lockouts.

8. Picketing and blockades

8.1 Pickelng is specifically psrmitted under lrish law, and section 11 of the 1990 Act also
distinguishes between picketing a place where the pickets' ' employsr works orf carries on business
and other piaces. There is no reguirement that the employees must themseives be employed at a
particular place 30 as to make picketing of that piace lawful.

8.2 Primary pickating is dealt with in section 11 {1), as follows: “It shall be [awful for one or more
persons, acting on their own behalf ar on behalf of & trade union in contempiation or furtherance of
a trade dispute, o atiend at, or where that is not practicable, at the approaches to, a place where
their empioyar works or sarries on business, if they so attend merely for the purpose of peacefully
obtaining or communicating information or of peacafully persuading any person to work or abstain
from working.”

The key elemznts are thus: that +he action must be in contemplation or furtherance of a trade dispute;

&
that it ocour 2t or near a oiace of business of their own amplover; and that it is for the purposes of

{ing is demit with in saction 11 173, as foilows: “It shali be lawful for ane or more
ir own bahalf or on behalf of a trade unien In sontempiation or furtherance of
¢ I

imgsz f, but only if, itis
of their attendance and
sty agsisted their employer
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- if they rezsonaliy belisve that employer has been heiping

4. Sanctions

.1 Any industrial action is at first sight 2 breach of the contract of employment, potentially exposing
the emplovee to the penalty of dismiasal at common law. Section £ of the Unfeir Dismissals Act 1877
{as amended) governs the emploves's right to claim by stztute that such & dismizsal is unfair, in
essence, dismissal for taking part in any form of industrial action is unfair i the empioyer did not
dismiss all the strikers, or if the employer selactively reengages strikers after the dispute is over, of
takes some of them hack on worse terms than others.
iz is very rare for employers 10 dismiss their employees merely for taking part in a strike.

8.2 tmployers have the right 10 slaim damages causad by the contractual non-compliance invelved
in industrial action which does not qualify for immunity. Employees taking part may be individually
sizbla, but more frequently found are attempts to hoid the unions or other strike organisers iegally
responsible, under the generai principles of law, as tong as the damags suffered is cornected with the
strike and they are responsible for it..

2.3 The penalties open

to the courts for a refusal o comnply with an injunction to refrain from

industrial action gover fines and even imprisonment.

9.4 Just the same issues apply 1@ sesondary industrial

14, international disputes

10.1 Given the system of immunities rather than an ex

shere is na direct legal reference io the physical

10.2 Tharefcre the same general corstraints apply to international disputes as 12 pureby irish ones.

oy geographical extent

action as to primary sction.

plicit right to strike, it is not surprising that

of lawful strike action.




Strikes and secondary industrial action in the EU

ITALY

1. Summary

The right to strike is protected by the italian Constitution, but Garely deveicped in statute. Case-law
provides some further guidance, although it cannot be relied on too heavily for precedent. Provisions
in collactive agreemeants mainly attempt to avoid disputes of interest; in the last rssort, they depend
on goodwill.

A landmark Suprame Court decision of 1578 recogrised the ¢ ai

action where there is some community of intarast with those involvad in the primary dispute. It is
presumed to apply when the primary disputs is abroad.

Y ek

¢z 1o take sscondary

That decision apart, little distinction is mads Daiwsen primary anc sscondary acticn.

o3
~
Y

Employers’ lockouts are not categorically prohibited. But they ars usually trsated as uniawful “a
union conduct”, except when deployed purely to safeguard plants from damage of theft.

2. Sources of law

2.1 Both primary and secondary industrial action in italy is to soma extent raguiated by the
Constitution, the Workers’ Statute of 1970, Law 148 of 1990 {concerning essential pubiic services),
the Civil Code and the Penal Code, But the statutory framework is very far fram being comprengnsive.

2.2 (Case-law partiaily filis some of the gaps in statute. However, the forze of precadent is not
necessarily streng. Both the application of laws and their interprataticn by the courts fsnd 1o vary
according to the specific circumstances.

3. General rights

3.1 The right to strike is protected by the Constitution {Article 4C) and semewhat ampiified by ihe
Workers’ Statute (Articles 15 and 28}, Law 148 of 1880 imposes some limitations in essential public
services. :

3.2 The issue of secondary strikes was addressed by the Supreme Court in 1978, it ruled thai strikes
"in detence of the interests of other workers™ may be legitimate. However, there must be a sufficient
community of interest between the groups of workers invoived.

9.3 A ban on lockouts {and strikes) imposed under the Mussalini regime was rescinded by the Consti-
tutional Court in 1960, leaving their legal status hazy. They are not totally prohibited, but they iack
+he Constitutional backing granted 1o strikes. In many cases, they are consigerad to be "anti-unicn
conduct”, forbidden by the Workers’ Statute.

4, Legal provisions

4.1 Traditionally, ltalian law has regarded the right to strike as vesied in e individual, Thersiors,
beth primary and secondary strikes can Lo called by any group 07 WoTksrs, a8 wel as oyt
or company works councils. Furthermore, 1 real distinztion exists between official ang dnofficiai
hwildcat) strikes.

4.2 in the iast resort, the legitimasy of a given sirike is determi
itz motives (see B beiow} and the way in whizh it s aonducied. O
sirikes must not violate the rights and interasts of others, such as o1

1o wark. As a corcliary, it is generaily heid thst, whiie strikes can imwiuily disrupt product:
must not damage or destroy productive capacity.
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4.4
maintenance of basic fachities
4.5 Despite the striciures of the Workers' Gtatute, the legitimacy of employers’ lockouts is usually
siso determined case by case with referencas 10 mectives (see 8 below! and conduct. But in any event,
care may be ohijged to maintain wages.
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5. Collective agreements

5.1 Many attempts to fili the gaps on industrial disputes left by statuts hiave been mads in collective
agresments at national and iocal levels.

industrial peace clauses can, and do, appear as "obligatory’ provigions, But in the last resort, bacause
of the law’s view of individual rights (see 4.1 abovel, they can prove unenforceable in practice against
groups of workers that choose to flout them,

For that reason, many agreements establish zdvice and conciliation machinery to try 1o avert disputes
arising over their interpretation.

5.2 Ths national pact signed in 1990 for the private sector incluces provisions for a general 20-day

e

“cooling-cff pericd” in disputes arising from attempts to maodify an accord in force.

&. Motives [definitiong and restrictions}

§.% Basicaily, 1o be lawful, & strike must aim to protect or promote the dirsct and legitimate common
interests of the participants. As noted (see 2.2 ghove), the Supreme Court considers that formula can
extend to "defence of the interests of ather workers" -- legitimising secondary as well as orimary
sirikes.

6.2 A theoretical distinction is often made in ltaly between disputes of right (arising from the
interpretation of legal or contractual provisions} and disputes of interest {over fresh demands, usually
reiating tc pay or conditions]. But by comparison with some other countries, the difference is s0
biurred as to he largely irrslevant, For practical purposes, it mainly arises from the fact that the
aanciliation machinery is predominantiy geared to disputes of right.

§.3 Strikes for purely political ends - called "against the generai direction of the government®, to
subvert the Constitution or to abolish a democratic form of government -- are iliegal, in practice,
though, national strikes in Italy frequently have 2 political dimension,

6.4 Defensive lockouts may be legitimate where they are staged to protect 2 piant frem theft,
physica! damage or similar threats in the course of a strike. Gffensive lockouts, undertaken by an
empiover in an sttempt fo impose terms, are rare, and are usually classed as unlawifui "anti-union
conduct”.

So-celied retaliatory lockouts -- 81z

ze 2 kind of punishment for workers after a high pay settlement
or & hitter dispute -- are 1e e -un

comman. They can be classed as "anti ion conduct”, but

g
may be accepisd £5 & response 10 8

7. Types of scticns {definitions end restrictions!

D 4o ardive g6 s clear-cut legsl distinction
Sovees -- whather they arg primery o7

se wording of Copstitiuon
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sy

intermittent or rotating stoppages (hiccup or chessboard strikes) are unlawful, Sc arz go-slows and
works-to-rule, blackings and boycotis.

The court further rationalised its opinion by adding that workers have no discretion over the extent
tc which they parform lawful tasks assigned to them. They must work fully, or not at all.

7.2 In practice, all these forms of action occur in both primary and secondary disputes, and are
generally tolerated if they do not involve specific and serious infringemsnts of tha civil or penal codes.
If their legality is chailenged, the courts determine it case by case.

7.2 Refusals to work overtime are generally regarded as lawful.

8. Picketing and biockades

Primary and secondary pickeiing is unrestricted by labour statutes. Case-law accepts it so long as it
is peaceful, and limited to verbal persuasion or reproach. But "active” picksting or blockades involving
any use of force are intrinsically unlawful, the Supreme Court has held.

In addition, the penal code and other regulations provide a long list of charges that can be invoked
against pickets and participants in blockades, protest marches and occupations. They range from
impeding traffic and disturbance of the peaceful possession of property to resisting the forces of law
and order and riot. The exercise of violence against proparty or persons “to secure an alleged right”
is a specific penal code offence.

g9, Sanctions

9.1 Participation in a legitimate primary or secondary strike has the effect of suspending the
participants’ contracts of employment, but not of breaking or cancelling them. Psople dismissed for
their involvement in a lawful strike will automatically obtain reinstatement and a compensation award
if they take the matter to court.

9.2 Participation in unlawful industrial action, including non-peaceful picketing, justifies dismissal for
cause. Furthermore, the individuals involved can be sued for damages. But the courts have
consistently refused 1o make awards for damages against trade unicns in such circumstances.

10. International disputes

There are no statutory provisions on sclidarity strikes by Italian workers in support of others abroad.
The Supreme Court judgement of October 3, 1979 (see 3.2 above) suggests they are legitimate
provided there is some community of interest between the italian workers and the others involved,

and that the italian action is in other respects lawful.

It is not clear how the legitimacy of the overseas action would affect the domestic ltegal status of the
{talian one.

A community of interest would presumably be mere likely to exist if both groups of workers are
employed by the same multinationai company. But that is nct necessarily a condition.
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eceded by compulsory conciliation.
Secondary industrial action is deemed be iitegal.

Lockouts by employers are deemed to be lawful on the same basis as strikes.

2. Sources of law

The law on collective agreements of June 12, 1965 talks of the principle of labour peace: “The
contracting parties are obliged tc maintain a collective labour agreement during its life; they must do
nothing to jeopardise its fair performance - and must abstain from the threat of a strike or lockout.”

Apart from the above, there is also reference to strike action in the general laws dealing with the
employment contract for manual workers {(Law of April 20, 1962) and of white-coliar employees (Law
of June 24, 1870}, “The absence of worker/employee from rendering his services because of a strike
called lawfully and for legitimate reasons does not break the contract, nor constitute a serious fault
such as to justify the employer in dismissing him.”

The law of July 26 1975 on the right to vacation and other time off also says that: “Time spent
participating in lawful strike does not constitute uniustified absence in terms of the {aw on vacation
entitlement.”

3. General rights

3.1 The right to strike means that a striker’ s contract is merely suspended pending resclution, not
ended. The employer does net have the right to dismiss based solely on participation in the industrial
action.

3.2 Secondary action is not universally accepted as falling within the concept of a collective dispute
aver the conclusion of, or the terms contained in, a collective agreement.

3.3 Employers’ lockouts are vary rare, but are generally assumed 1o be covered by just the same
rights and procedural iimitations &s for strikes.

4. Legal conditions

4.1 The right to strike is conditiona! on there having been an atiempi at conciliation. Al coilective

conflicts involving working conditions within one or more businesses must be refer Lol lati

Conciliation Dffice (Of%ce Netional de Conciliation! before any siophage of vwork. Further, the !

inspectorate has a duty to intsrvene and attempt & settlement of disputes before the courls
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4.2 Tne procedural rules outlined in 4.1 probably apply equally well to secendary action as to primary,
although sscondary action is generally deemed to be illegal in any event.

4.3 Trade unions often nave, as part of their own statutes, a duty to bailot their members before

calling a strike and 10 receive an affirmative vote of, say, 75% of those members affected by the

dispuie.

5. Collective agresments

Colilective agrsements can oniy be made by trade unicns acting on behalf of the em lovess, not b
Y Y Y Y

simple groups of employees, with no internal structure. Note however that in Luxembeurg trade unions

do not have separate legal cg; acity from their members and officers.
g P

Agreements are ninding on the parties.

6. Motives (definitions and rastrictions)

6.1 There is no regulation of the motives for industrial action, although purely political disputes are
accepted as being unlawiul.

6.2 An example is the time when, in 1984, the Government decided to restrict the extent of
indexation of pay to inflation. The unicns called a one-day national “strike”. The employers chjectad
that this was not a lawful strike, and each employee whe participated had entered into his working
record that he was absent without excuse - which would not have been the case for a tawful strike.

6.3 Disputes of right under an existing collective agreement are firmiy covered by the legal duty not
to strike during the life of an agreement (see above, paragraph 2.1,

7. Types of action {dafinitions and restrictions)

7.1 The notion of industrial action by employees has not been expanded in statute and only sketchily
in case-iaw. Conseauently, there is almost no legal distinction between the various types of strikes

or between strikes and sther forms of industrial action, and few legal restrictions on them.

7.2 However, actions infringing the civil or criminal codes or otherwise involving an abuse of the right
to strike are illegal.

7.3 Partial or sporadic stoppages, go-slows, works-to-rule and the iike are not speciaily regulated,
although in a lawful collective dispute all such forms of action are thought to be permitted.

8. Picketing and blockades

8.1 Peaceful picketing is lawful.

8.2 Secondary picketing and plockades are not specifically prohibited, but may give rise to civil and
criminal offences and constitute an illegal abuse of the right to strike.

9. Sanctions

9.1 Participation in a jawful strike or other industrial action by employees is grounds for withholding
pay, but not normally for termination.

9.2 Secondary action, being untawfui, would be grounds for termination of employment.
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Given the trade anions ' lack of iegal personality, thers is no great inceniive for an employsr 0
ssmages from individust employees or union officers.

10. Internationgl disputes

10,1 There is no legal regulation of international disputes, although given the unlawful nature of
secondary action, 2t first sight most internationa! action is likely to be seen &s untawful,

10.2 The legatity of the astion abroad may affect that of the Luxernbourg solidarity action, but the
principle has not been tested.
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NETHERLANDS

1. Summary

Dutch law on industrial action is almost entirely judge-made, But it is generaily acceptad that strikes
must be a weapon of last resort, and then only to be used if the damage they inflict is in proportion
to the legitimate gains to be achisved. On that basis, their legality is determined cass by case, and
effectively presumed untii a court decides otherwise.

- o araily i
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be genrera the firgt gourt casa {0 arise

Secondary action has been held ©
from an attempt at a worldwide boyeott b

tested.

¥ a Y EA
trade unions. However, the pramise remains to be fully

<

Lockouts are not prohibited, but their pracise legal status is unclear. Emplevars have not used them
in sarnast in decades.

2, Sources of law

The Netherlands has no specific statutes or strikes and lockouts. Such matters have traditicnally been
reguiated by the taws of contract and tort, under which a significant body of case-law has built up.

Since 1877, the courts have alsc drawn on provisions in the Council of Europe’s Sccial Charter of
1961 (Article 8], which the Netherlands formaliy ratified in 1280, The Suprame Court confirmed the
Charter’s appiicability in 1986,

Attempts have been made 1o cedify Duteh rules on industrial action, most notably a proicnged effort
netwean 19589 and 1980, The draft text was eventually abandened because business and labour could
not reach consensus over it. A second attempt, in 1985, also failed.

Statutes on collective bargaining and smployee representation are relevant to some aspects of
disputes.

3. Ganeral rights

3.1 The right of employess to take coliective action, including strikes, is established in case-law.
Howsever, in most instances that does not extend 1o secondary {solidarity or sympathy} actions.
A criminal law ban on strikes by civil servants and railway staff was repealed in 1979.

3.2 The precise legal status of employers’ lockouts is unclear. They are not nrohibited by Dutch law,
and are theorstically permissible under the Council of Eurcpe’s Sgcial Charter. But they have not
accurred in any significant form in the Nethertands since 1945, and are regarced by most emplovyers
as an 'inappropriste” instrument.

4, Legal conditions

4.1 Caze-law sstablishes that strikes are in general jegitimate only as a weapon of last resort, after
all other methods of resolving a dispute have failed. Their legality can be determined only by the
courts. Pending a court decision, legality is in effect presurmed, and "back-to-work” injunctiens cannct
be chtained.

Case-law aiso holds that strikes must be "proportional” -- their length and force must not be
. unreasonable in relation 10 the interests at staks, particuiarly where third parties are affected. For that
i reason, strikes of ingefinite duration are not regarded favourably, and the courts may impaose time-
lirnits.
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tc sanction by their employers {(see 2 beiow).

3

ioyer and the maintenance
collectwe agreemems, or auknowi\,dged unofficially.
Strikes instigated by a unicn normally reguire a vote by affected members. The requisite majority can

be as high as 75%

4.4 Employees who wish to continue working during a dispute must be aliowed to do so without
interference from their striking colleagues. Theoreticaily, their employers may lock them out, and
withhold their pay if they have any vested interest in the outcome of the dispute. in practice, that
rarety happens.

5, Coliective agreements

Industriai peace clauses are included in some coliective agreements, piedging the signatories not to
take industrial action while the agreement is in force. Many more provide for mediation and arbitration
of disputes.

Howevar, mediation and arbitration ciauses reiate only to the signaiories to the agreement and their
members. Unlike many other coliectively-agreed provisions, the results of mediation or arbitration
cannet be given generat application across an entire industry ar geographical area

6. Motives (definftions and restrictionsg)

G.1 Strikes directly related to workplace issues such as the pay end corditions of the participants are
irn general legitimate.

But they will not normally be so if they: sesk 1o change & collective agreemsnt in *‘orce, ?E.}-’e place
before all other cpportunities for sattiement have been exheusted; o ere disprop

of the strikers.
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8. Picksting and biockades

Peaceful primary or seccndary picketing is tolerated. But all forms of intimidation, denial of access,
cbstruction and blockading are uniawful,

Workplace coccupaticns are the subject of conflicting dacisions in case-law. In many instances, they
are uniawful if the participants have any other form of recourse. tn most Dutch plant occupations,
work tends to go on more or less as normal.

9, Sanctions

Employment contracts cf strikers are suspanded automatically when the strike begins, and there is
no obligation to maintain pay. But those involved cannot normally be lawfully dismissed cn the scle
grounds of their participation in the strike during the period before a court has prenounced cn its
legitimacy, nor afterwards if that is confirmed.

If a court declares a strike illegal or imposes a time-limit, it may also exact daily fines from unions or
individuals ignoring the back-to-work reguirement. At least in theory, wildeats may be dismissed for
serious cause.

Normally, damages cannct be claimed by emplayers from individuals participating in a strike nor from
a union calling one.

10. International disputas

10.1 The Supreme Court judgement of 1950 that hoids sympathy or solidarity actions are generally
unlawful {see 6.3 above) arose from the (very limited) participation by Dutch unions in an attempted
woridwide boycott of certain flag-of-convenience snipping in 15958,

The affair is regarded as the first attempt by an international trade secretariat (the International
Transport Workers' Federation, or ITF) o coordinate industrial action by its affiliates on & global scale.
Shipowners sought injuncticns from the Dutch courts to prevent Dutch unions from implementing the
hoycott. After various rounds of litigation, the matter reached the Supreme Court. 1t ruled that the
unions had acted illegaily in exhorting members not to load or unload the ships in guestion.

In the pracess, the court alse issued lengthy guidelines {(known in the Netherlands as the "Panhenlibco
Doctrine’l on the responsibilities of trade unions in strikes. Those in turn led tc the first of the twe
abandoned attempts to codify Dutch strike law (see 2 abovel.

While the Panhanlibco Dogtrine has for most purposes been superseded, the basic judgement that
accompanied it is stiil cited as establishing the law on sympathy action.

10.2 Notwithstanding the 1960 Supreme Court ruling, it remains to be esiablished whether sympatny
action by Dutch workers in support of a strike overseas in whose outcome they have a direct and
material interest - for example, when both groups of warkers are empioyed &y the same multinational
-- would necessarily be illegal.

It might alsc be noted that the effective presumption a strike is lagal until a court decides it is not
provides a low-risk opportunity for brief protest actions by the internaticnaiy-minded Dutch unions.
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BORTUGAL ‘

1. Summery
The right to sirfke is recognised by the Fortuguese Consiitution, with stetutory impiementation.

Sirike action is the only right to industrial action which is mentionad, but that right covers & wide
range of behavicur,

The Constitution spacifically bars legistation from restricting the scope of interests which might form
the subject of strike action, ieaving that matter 10 the employees themselves, There is thus no legal
distinction between primary and secondary industrial action.

All iockouts by empioyers are illegal.

‘ 2. Sources of law

The Portuguese Constitution formally recognises the right to strike {Article 57}. This right is regulated |
by law no. 65/77 of 26.8.1877, as amended by iaw no. 30/62 of 20.10.1982. The Civil Code also I
nas relevant provisions, while court decisions and the writings of legal authors also have an influence. I

3. General rights |

3.1 The constitutionally protected right to strike covers the whole of the area relevant fo the ‘
collective autonomy of organisations of employess {trade unions! where their interests are capskle of i
being defended by such action. “Strike” action is defined in the standard way as being an abstention |
from the obligation to work by a group of empioyees, as an instrument of pressure to obtain \
satisfaction of collective interests. |

3.2 Other forms of industrial action are also lawful if they can be described as the meticuious \
application of reguiations, but a3 slow down of activity witheut reference to compliance with |
reguiations can ne an uniawful breach of the employment contract, suscepiible to disciplinary action. .

1.3 Ceriain groups of employee are limited in their right to take strike action. These include public
sector empioyees {article 12 ¢ law 65/77), whose right to strike is stifl subject to the guidance of
taw 65/77 pending specific iegislation governing thelr function. Military or para-military employees
cannot go on sirike (Article 13 of law 65/77}, and empioyees of other hodies which provide public
services of a nature which may not be postponed have a sontinuing duty to provide such services

during strike action, even though the contract of employment is suspended. The government has the
right to bring any of a wida range of activities into temporary, obligatory public service.

1.4 The right of all employees 1 tnke sirike action
g4

is potsntially limited by the standard provision in
sollestive sgreements of @ peace Siaus {“clausuia ce

paz social”l
: s a=v industrial action, leaving the matter
maalvas. Artisie E7 (2} of the Conetitution says “Empioyess are

af the interests 1o proseculs via the strike, and the law cannol limit

2.5 The law mzke
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prosacute thelr own cbiectives, but not those of others (principic da especialidade).

3.7 The Civil Code doss contain some text dealing with “malicious abuse of reguiar proceedings”
{Article 334}, which has been said to restrict certain types of strike action, in particular intermittent
strikes, Otherwise, industrial acticn may be conducted in support of other employees in Portugsl or
abroad, whers employees ' interests are capable of being defended by such action.

3.8 Employers’ lockouts, whether primary or secondary, are entirely prohibited by law 65/77,
Article 14,

4. Legal conditions

4.1 The right to sirike is exercised by a trade union or association of unions or by the employees
themsalves if there is not a unionised maicrity. Strikers may be represented by their union or
association of unions, or by an elected sirike committee.

If a strike committes is in charge, the decisicn to strike must be made by sscret ballot in a meeling
called by at least 20% of the employees involved, or by at least 200 empioyess. The decision is only
valid if the meeting has heen attended by a quorum of 51% of those affected, and approved by a
majority of those prasent.

The employer must be given notice by proper means {(such as a letter or by announcement in the
media) of an intended strike & days in advance or, in the case of a public utility, 10 days in advance.
Provisions in individual contracts of employment that purport to limit the right to go on strike are
ineffective.

4.2 There is no distinction in the legal conditions or procedurai rules as between primary and
secondary industrial action.

4.3 A recent example of strike acticn which was affected by bhalloting the employees is the Portugal
Telecom dispute in 1924, Three competing companies were merged under decree-law 122/94. Under
that decree, employees' rights were guaranteed during the merger, and there was supposed to be a
collective agreement drawn up for the future. When negotiations with the multiple unions broke down,
largely over pay but with one union in particular refusing agreement, strike action was called but met
with a poor response from employees. The company introduced a novel feature to Portuguese labour
refations, in organising a referendum of employees’ views irrespective of union membership. it then
began paying the proposed new rates to the 85% of employees voting in favour, which brought the
dispute to an end.

B. Collective agreements

Although individual employment contracts cannot limit the right to strike, collective agreements
contain an implied, or sometimes explicit, obligation to preserve industrial peace during the life of the
agreement (clausula de paz social). This obligation has legal force only when it is temporary in
character, and it is an expression of the agreement between the parties. Strikes of interest, as
opposed to strikes of right, are thus limited to the period of negotiation of a new collective agreement.

There is no general distinction in the impact of collective agreements on primary or secondary strikes.

6. Matives

6.1 “Strike” action is defined in the standard way as being an abstention frem the obligation to work
by a group of employees, as an instrument of pressure to obtain satisfaction of collective interests.
The Constitution leaves it to the employees themselves to define those interests (see above).

The motives for strike action are thus the underlying changes which strikers wish to introduce, and
which naturally have the character of professional, political or economic interests. The motives
therefore in general ceincide with the claims that are the object of the strike,

- 93 - PE 165.402




. workers ' interests end
those of the solidarity

. 2 « o f
re Genersl Atiorney 188

he tegality of any secondary sirike action ¢
.

4 ¥ 3 o
strikers with whom they link themseives. The jegal opinion of the Tffice o
g A T i

he empioyeas with

shove, 2.5} goes on 10 say thal sotida ;

whom the strikers are showing solidarity &re also 2wt

&.2 Strikes undertaken for pureiv political ressons - whathar regarded as primary or saconadary - are
uniawful {see above, 3.8). However, where a po

aconomic or social interests, I0

i
o
&
o

;:S-p

6.3 n the agitated period after the Revolution in 1874 there were many casss of strike action with
s more or less overt political. Since +shen such action has become less frequent.

6.4 Malice or bad faith can convert jawful strike action into unlawful abuse of that right.

7. Types of action

7.1 The types of industrial action have not been expiored in law or by judges. Consequently what
foliows results instead from the writings of lawyers, and there is almost no legal distinction between
the various possible types of industrial action.

Apart from collective withdrawal of iabour, there are aiso go-siows {strikes on incomel, non-
cosperation, and paralysis strikes motive, and also “inside-out” strikas or factory occupation s0 as
o continue waork against the will of the smpioyer. A go-slow can mean an uniawful breach of the
contract of employment, in which case it ie conduct which is susceptible 1o lawiul disciplinary action.
However, if the slowing down of work is the result of officious compliance with proper working ruies,
it cannot be categorised as industrial action.

A typical example of a ron-cooperation sirike iz # refusal to work overtime which, wherg 1t is
permitted, is stherwise compulsory under Portuguese law. Factory occupation is untawful, and any

-~

damage must be paid for by the empioyees. Sabotage can be punishe I eriminelly.

7.2 Paratysis strikes are normally carried out by rotation or by intermittent action which leads to
complete disarganisation of the targst empiover. Such agtion ¢2n be classed ez an ahuse of the right
to strike.

7.2 However, action which is a response 1o the empioyer's non
agreements is not cizssed as a etrikg, under the “exceptio nan adimpizt
-
[

under an agresment, even if the smpicyeses ars in the wrong, are giiil
)

employees show bad i e, @ malicious motive,

.4 Royootis or black usts or nersconet of the comzany heing boyestied is lmwiul,
nrovidsd that employess ; 'z cepable of being pursued by such agtior. Threats, kidnapping
ete. of business icadsrs in arder to make them submit to emiployses’ wishss is mowever punishable,

s neithar specifically permitted nor bannad, and

coversd by the

Picketing and bicckadesz & ;
right to strike provided the action i non-violent end thers is no interferenc he righis of non-
i 1] i noly here 83 above, cancerning the izsk of distinction hetwesn primary and
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9.2 In some situations, the employees may think they are taking part in a lawful strike, which turns
out ta.be unlav.vfu!.‘ Absgnce frgm work in such circumstances can still be justified so as to avoid
disciplinary action, if their error is reasonable.

9.3 Employers have the right 1o claim damages caused by the contractual non-comgliance inveolved
in unlawful strike action. The unicns or other strike organisers can be respensible, under the general
principies of civil law, as leng as the damage suffered is connected with the strike and they are
responsible for it. Their responsibility extends to the behaviour which does the damage {Article 500
of the Civil Codel, such as blockading access to the business.

§.4 Paraiysis strikes can aiso lead to the empiover s failure to carry out contractual commitment
to third parties. Where the strike is lawful, the supplier's liability is excluded, excapt perhaps whar
the employer is guiity of proveking the dispute.

9.5 Where the effects of sirike action ricochet froim the comgany directly affacted io its clisnts
its client's clients, the right to damages depends on the general princinles of contract law.

@

9.8 Where ths govarnment has brought into temporary, obligatory public service the business
affected by strike action, the armed forces can be called upon to intervene, empioyaes becomse subject
to military discipline and, if they then fail to return 1o work, can be charged with military desertion.
10. International disputes

10.1 There is no direct legal reference to the physical or gecgraphical extent of lawful strike action.
10.2 Therefore the general principles described above as applying to strikes in Portugal alsc apply to

action taken to influence a foreign employer or in support of other employees abroad. That is to say,
such action is lawful where Portuguese employees' interests are capable of being defended by it.
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1. Summary

The right to strike is guaranieed by the Constitution, but slosaly regulated in staiute. Secondary
strikes are permissible

25 asre virtually all forms of industrial action apart from

Lockouts are also prohibited, except when they serve to protect heaith, safety and property, or when
normal production is gravely hampered.

2. Sources of law

The principle sources of law are the Constitution (Article 28). the Royal Decree-Law on Labour
Relations 1977, the Workers' Statuts 1880 (Article 4) and the Trade Union Freedom Act 1985
(Article 2).

Case-law has an important bearing. Notably, Constitutional Caurt rulings of 1882-83 modified sections
of the 1887 Decree-Law.

3. Ganeral rights

2.1 The right to strike is guaranteed to individuzls by the Constitution, and attributed to trade unions
in both statute and case-law.

3.2 The 1977 Decree-Law sought to circumseribe secondary action, but the relevant provision was
struck down by the Constitutionsl Court, leaving a legisiative void.

2.2 Lockouts are permitted by the 1877 Decree-Law and & Constituticnal Court r ruling, but ondy for
proiective purposss.

4, Legal conditions

4.% Soth primary and secondary strikes may be called by the workers themselves, by er“‘plovea
*ﬂp’&semat;v& or by the trade unions. Voiing requarements are faid down ir the 1877 Decree-Law,
and writtsn notifisation must be given at least five davs in edvance {10 days in public services] to the
emplover angd the labour authorities.

A strike commitiee must be appointed to take part i negotistions to end the conflict. it is alse
responsible for assuring the safety of peonle and propsrty, and for guars ntezing that the strikers will
resume work once the strike is over.

4.2 Lockeuts muet he natified 10 the labour authorities within 12 hours and strictly limited in length
10 the time necsgsary to remove heir causs.

k. Collective agreemaeants

Sector-leve! zgresments generaily do not seek (T reguiate strikes as such, but usually establish
procedures to settle disputes arising from their interpre gfation.

Some regional, inter-profassionsl agresments {Basgus Country, Galizia, Catalonial sontain detsiled
orovisions tor veluntary arbitration of disputes.
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6. Motives (definition and restrictions)
6.1 The 1977 Decree-Law (Articie 11] states that a law ; :

' , \ B = . . f ) fui primary strike may be called only over
matters related to the occupational intersst of the emplCyses invelved
The same article prohibits strikss seeking 10 aiter the terms of a collective agresment in force or in
viclation of agreed settlement procedures. '

6.2 Article 11 of the Decree-Law aiso originally prohibited solidarity or support strikes except in those
cases where they “directiy affect the occupational interests of the empioyees involved”.

It was subsequently ruled that the expression “directly affects” was unconstitutional. However, legal
commentators consider there must stili be some gonnaction betwsasn the secondary swikers and the
primary disputs, a community of interest in the cause cr potential cutcome. In any case, NO secondary
strike is lawful unless the sssociated primary strike is lawful.

8.3 The 1977 Decree-Law expressiy prohibits strikes calied or maintained for poiitical reasons.
According tc the Constitutional Court, nowever, they cannot be deemad iilegal unless they are
“assentiaily” political. Action taken by public employess against the state as their employer would
therefore be lawful. s

6.4 The oniy lawful grounds for a lockout are ! to protect people or property from sericus threat; to
clear premises that have besn illegally occupied or 1o prevent them from being cccupied; or because
normal producticon is being aravely hamperad.

7. Types of acticn {definitions and rastrictions)

The 1977 Decres-Law exprassly forbids ali forms of collective disruptions of work other than strikes-
¢o go-slows, works-to-rule, biacking and the like are prohibited as beth primary and secondary actions.
The ban applies to rotating stoppages and selective strikes affecting key company cperations.

8. Picketing and blockades

Peaceful picketing is expressly permitted by the 1977 Decree-Law and case-law derived from the
Constitution. N¢ clear distinction is made between primary and secondary picketing, but mass
picketing, blockades and other actions violating the right of non-strikers to work are generally held to
be illegal abuses. The Constitutional Court has reserved to itself the right to judge, in the last resort,
whether any given case of picketing exceeds permitted beunds,

Workplace occupations are prohibited by the same law.

9, Sanctions

§.1 Participation in lawful strikes suspends the employment coniract and is not grounds for
disciplinary action.

9.2 Particination in illegal strikes may be grounds for dismissal, but only if the individuais concerned
have played an active part in fomenting the stoppage, or refused to carry out safety and maintenance
duties for which they have been designated.

Both individuals and trade unions are liable for damages arising from illegal strikes, and for penal
offences connected with them. However, disciplinary penalties are often waived as part of the
settlement, and civil and criminal penalties are rarely appiied.

1C. international action
It is presumed that a secondary action with a primary dispute outside Spain would be subject to the

same “community of interest” test as other secondary action. But beyond that, the legal positicn is
unciear.
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Employers have squivalent rights 1o lock out. They used them on a national scale in 1980.

2. Sources of iaw

industrial action in Sweden is mainly regulated by the Codetermination at Work Act 1876, by the
(collective} Basic Agreement, which dates back to 1838, and by other coliective agresments.

3. General rights
%3.1 The basic right 1o strike is guaranteed 10 trade unions under the Constitution.

3.2 Secondary {solidarity or sympathy) strikes are permitted in support of workers at home or abroad,
subject to some statutory conditions.

3.3 The right to iock out is guaranteed under the Constitution. it includes secondary tenlidarityi
lockouts.

4, Legal conditions

4.1 Strikes and other forms of industrial action by empioyees are (he prerogative of trade unions. T2
be lawful, & strike must he approved by a national union or iabour federation,

4.2 Secondary action is not permitted by a party bound by a coliective agresment if the primary
action it supports is not lawifutl.

4.3 Advance strike notice of st teast cne week must be served on the emploverist and to the state
conciliation office, Failure 10 ohserve this deadline does not invalidate the stri m

crade union to fines and damages.
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since it was introduced in 1878,
Agreements frequently iay down procedurss for conciiiation, mediaticn ang grpitration, io avert
disputes.

6. Motives [definitions and restricticns!)

6.1 Swedish law puts very few restraints on the motives for industrial action. The main prohibition
relates to conflicts of right -- that iz, alleged breaches of empioyment law or disputed interpretations
of collective agreements in force.

It is unlawful for employees or empioysrs o take
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retation of them on the other party.

with the aim of changing its provisions or imposin

6.2 i is alsc unlawful to take acticn against a party bound by a coilective agreement whers the
object is to nuliify that agreement.

7. Types of action (definitions and rastrictions)

7.1 Equally, there are very few explicit restrictions on the varicus types of industrial action. whether
primary or secondary, that can be taken short of a strike or lockout. But most have hardly been seen
in Sweden for the past 15 years or s0.

The general requirement to maintain industrial peace when negotiations are in progress tends to deter
them.

7.2 The oniy form of action specifically prohibited under the 1878 Codstermination Act is the
withhoiding of wages by the employer for work carried out before the cutbreak of 2 conflict.

8. Picketing and blockades

Peaceful primary and secondary picketing is not prohibited. However, if they exceed reasonable limits,
they can amount to offences of obstruction, assault, illegal entry and the like. Such incidents are rare
in Sweden, but a few cases were brought to court in the 1880s.

9, Sanctions
Participation in a lawful strike suspends the employment contract.
Unlawful breaches of industrial peace can give rise to damages against the union organising or failing

to prevent them, and fines on individual participants., The dismissal of participants in unlawful action
is only permissibie if the action has lasted for an exceptionally long time.

10. International action

The lack of restrictions on secondary action seemingly gives the Swedish urions wide cpporiunities
to support primary actions abroad. However, if those are unlawful under the rules of the countries
where they occur, the Swedish supporting action would alsc be iliegal, according to the Code
Termination Act 1976.
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1, Summary

British law on ingdustrial action by empioyees is expressed largety in terms of statutery immunities, or
exemptions from Common Law offences such as breach of centract that would otherwise gtiract civil
penalties for damages.

A progressive reduction in these immunities characterised Conservative employment iegislation
between 1980 and 19393, They have been removed from all action not wholly or mainly arising from
disputes between workers and their own employers over specific workplace issues. Even then, they
do not apply unless the action follows strict procedural ruies.

bolitical and secondary {sympathy) actions are compietely unprotected. Secondary picketing

effectively is, 100.

By contrast, there are no statutory provisions regulating lockouts, and only very limited possible civil
remedies for employees affected by them.

The involvement of British employees in international industrial action is specifically addressed in
statute. Broadly, it is regulated by the same system of immunities that applies to domestic disputes.

2. Sources of law

2 1 Industrial zction in the United Kingdom is mainly regulated by the Trade Union and Labour
Relations (Consolidation) Act 1892, supplemented by the Trade Unior Reform and Employment Rights
Act 1993, The Employment Protection (Consolidation} Act 1978, Schedule 13, contains some
provisions relating to amployers’ lock-outs. .

2.2 As discussed in the relevant sections below, industrial action is subisst also to Common Law
provisions on, for example, brzach of coniract.

2.3 Codes of conduct or practice concerning inclustrial action, issued or approved by the Secretary
of State for Employment, do not have direct farce of law, but influsnce legal interpretation.

3. General rights

2.1 Tha UK has no writien constitution of formal Labour Code, and there is no positive lega! right to

strike. Rather, it is recognised negatively, by statutory immunities granted 1o officiaily-registered
independent trads unions and their meambers from claims for damzges that would otherwise arise in

resnect of sertain civil wrongs essociated with industrizl action, such as inducement 10 breach of
contrast. Merchant seafarers, the police and the armed forces are prohibited from taking industrial
action.

avween 18820

the participants

3




Strikes and secondary industrial action in the EU

involved expressed in a postal ballot. At least seven days’ advance notice must ke served on the
employer.

Primary action that fails to meet any of the statutory conditions is not protected, and to that extent
is unlawfub.

4.2 Virtually all forms of secondary action are similarly ungrotected by statutory immunities, whether
organised according te the conditions in 4.1 or not.

4.3 There is no specific statutory regulation of empioyers’ lockouts, which are rare in the UK.
Technically, they may amount to breach of contract unless suitable advance notice is given.

5. Collective agraements

Collective agreements are not legally binding in the UK unless they themselves state in writing that
they are. Very few do.

Therefore, no-strike or industrial peace clauses in collective agreements rarely have legal force.
Nevertheless, there was a brief fashien for them in the 1980s.

6. Motives {definitions and restrictions)

6.1 British law grants immunities only to strikes and other actions by trade unions and their members
that are related wholly or mainiy to specific issues at the workpiace, and undertaken in contemplation
or furtherance of a trade dispute between employees and their employer. Industrial action undertaken
for any other motive is not protected.

These "specific issues” may include: terms and conditions; recruitment, suspension or dismissal; work
allocation; discipline; facilities for union officials; and the machinery of negotiation or consultation.
They may not include: actions seeking to enforce union membership or to pressurise the employer into
imposing a union recognition requirement; and those staged in protest against dismissals arising from
an earlier, unofficial dispute (see 7.1 below}.

6.2 Actions undertaken for purely poiitical motives are therefore not protected. Neither is any form
of secondary action, whatever the motive, with one very limited exception in relation to picketing [see
8.2 below).

6.3 The Employment Protection (Consolidation}t Act 1978 offers a passing definition of employers’
lockouts. It says they are motivated by a desire to force workers to accept specific terms and
conditions.

7. Types of action {(definitions and restrictions}

7.1 A statutery distinction is made between "official” and "unofficial” industrial action by employees.
To be official, an action must be authorised or endorsed by a trade union and involve some of its
members. There is a legal presumption that actions instigated by any group of union members have
been authorised by their union unless it specificaily repudiates them. Without such repudiation, the
union may be held liable for any irregularities associated with the action.

Non-union participants in official industrial action are granted the same immunities as unionised
participants. Ali other types of action are unofficial, and not protected by the statutory immunities.

7.2 The 1992 Act defines secondary acticn in reiation to a trade dispute as occurring when:

. A person induces another to break a contract of employment, or interferes with or induces
another to interfere with its performance;

. Or threatens that a contract of employment under which he or another is employed will be
broken or its performance interfered with, or that he wilt induce another to break a contract or

- 101 - PE 165.402




ol
T
ot
)
£y
5
)
]

to interfere with Hs perfo

H ~ HP e b i - - —a e
. AND the smipiover under the SORTAST OF SMDICYINENL it NT

in all suck cases, the staiulsTy irmmunities
nicketing {see 8.2 below).

7.3 Most tvpes of industrial action by employees that fail short of & strike (such as works-to-ruie, go-
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slows and blacking) have been held in law to be hreaches cf contract. For practical iega!l purposes.
they are therefore squivalent 1o girikes.

7.4 There are nc corresponding provisions relating te lockouts by empicyers, and there is no statutory
distinction between offensive and defensive lockouts.,

8. Picketing and blockades

8.1 Primary picketing by smployees at or near their normal workpiace, as part of a lawful dispute,
is permitted by statute, provided the scle purpose is peacefully to exchange information or to persuade
people not to work. A government code of practice recommsands that the maximum number of pickets
per workplace entrance should be six.

The statutory immunities granted to emplovees picketing their workplace also apply to immediate past-
employees and to officials of the union involved in the dispute, but to no others.

8.2 Virtually all forms of secondary picketing ars therefore excluded from the immunities. Employees
of a given company are not protected when picketing cne of its sites if they themselves do not
regularly work there, for example.

The only exception to this general exclusion preserves the immunities for pickets at or near their own
workplaces who succeed in persuading third parties such as suppliers not to enter the premises or not
to deliver goods.

8.3 The statutory provisions on picketing relate only to immurnities from civil law claims. They do
not give protection against crimina! charges such as obstruction or breach of the peace, 4nd they do
not apply to unofficial actions.

Anv activity by pickets -- such as physical blockades or occupations -- that goes bevond peaceful
persuasion removes any civil law protecticn they enioy. it may well render them liahie to criminal
charges, 100.

9. Sanctions

1]
<

G.1 Participants in lawfully conducted and official primery industrial actions may he dismiss
immediately for serious breach of contract, They have no recress for unfair dismissal whiie the agction
continues. Qnge it is over, their claims wiil succeed only if they can show either that some O3
narticipants ware not dismissed, or that some were rehired within three monthe f e s
Emplovers are entitied 1o deduct pay for time lost from serticipants in official primar
in certain cases, they can deduct pay even from non-particioants who wers unabis
of the action.

imary action or in anv {
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strike ballot) can apply for a court order against the unicn to discontinue its authorisation or
endorsement of the action. Individual union members have broadiy similar rights.

10. International disputes

10.1 The Trade Union and Labour Relations (Censclidation) Act 1922 specifically addressgs the issue
of internaticnal disputes, accepting that, in certain circumstances, a trade dispute may exist under UK
law even though it relates to matters occurring outside the United Kingdom.

However, for any British industrial action to be lawful, the British workers involved must be "likely to
ha affactad" b\yz the putcome of the dispute gverseas, Furtheg’morej o ar_‘,quire the StatUTOI‘y

H =10 i1 WueL U uispult UVSistao

|
\
| immunities, the British action must comply with all the other conditions and procedures set out in
statute,
|

10.2 On that basis, the British and overseas groups would have to share the same employer, the
purpose of the action would have to relate to workplace issues as defined, and they would have to
have a direct bearing in the UK,

One of the issues most likely to mest those requirements, it is considered. might be the conclusion
of a European Works Council agreement. {Although the UK is at present excluded from the Directive,
“negotiation and consultation machinery” is a legitimate matter for industrial action - see 6.1 above).

Another might be transfers of production affecting both the British and overseas operations.
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ANNEX 2 : ORGANISATIONS CONSULTED
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Representatives of many national and international business and labour crganisations were consulted
in the course of this study. Watson Wyatt expresses its gratitude to all of them.

In many cases, because of the nature of the study and short time availabie for its completior, it was
possible only to secure the unofficial opinions of individuals. Therefore, none of the views guoted in
the text should be taken as represanting the official and formal position of the organisation concerned,

unless it is clearly identified as such.

The organisations consuited included

International bodies

Employers: UNICE.
Unions: ETUC, ITF, FIET.

Austria )
Employers: VOI.
Unions: 0GB

Belgium

Empiloyers: Fabrimetal, Herstal; Fédération du
Verre; Febeitex.

Unicons: FGTB, CST.

Denmark
Employers: DA
Unicns: LO

Finland
Empioyers: TT
Unions: SAK

France
Employers: CNPF
Unions: CFDT, CGT, FO

Germany
Employers: Gesamtmetall
Unions: |G Metall, DGB

Greece
Employers: SEB
Unions: GSEE
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Ireland
Employers: IBEC
Unions: ICTU
ltaly

Employers: Cenfindustria, Merloni
Unions: CGIL, CiSL

Luxembourg
Employers: FEDIL
Unions: OGB-L

Netherlands
Employers: VNO
Unions: CNV

Portugal
Employers: CIP
Unions: CGTP-Intersindical, UGT

Spain
Employers: FTN {Catalonia)
Unions: UGT

Sweden
Employers: SAF
Unions: LO

UK

Employers: CBI
Unions: TUC
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