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Infranationalism and the Community Governing Process 

A. Introduction: The Phenomenon of Infranationalism 

I. Infranationalism, meso-level analysis and the network approach 

Being influenced to a large extent by traditional international relations theory, conventional 
approaches of analyzing the governing system of the European Union tend to look exclusively at 
institutionalized actors with a sort of 'constitutionalized' basis and legitimacy to act - in particular, of 
course, the Commission, the Council, the Parliament and the European Court of Justice - and their 
relationship and linkages as defined by the EC-Treaty. Methodologically this looks a bit like the 
analysis of an empirical reality through the glasses of a normative pre-conception. The observation is 
limited to what formally has been determined in the Treaty as being relevant. This kind of analysis 
is, obviously, half-blind, shows only a partial reality. Formal institutions (1)are an essential element 
of governing structures, but not the only decisive one. - Putting traditional pre-conceptions aside, 
thus one will be surprised about the variety and density of interactions between different actors 
which are as such not part of the formal system, about the heterogeneity that appears beneath the 
surface of the Union's formal institutions. 

These institutions - and this is equally true for the nation-states and their institutions - are not the 
kind of autonomous, independent and monolithic actors one would expect from what international 
relations theory as well as the theory of the state have told us for a long time. Quite the contrary, one 
can find all sorts of channels of communication and interaction between sub-units of the Union's 
institutions, sub-units of national governments, private interests groups, firms, etc. Large companies 
are lobbying the Commission and the Parliament in favor or opposing certain legislative proposals, 
independent experts are advising the Commission in matters reaching from consumer safety to 
environmental protection, members of national bureaucracies work in certain issue areas within the 
Commission or form committees monitoring and controlling the Commission's implementation of 
Community acts, just to give a few examples. In order to get a more realistic picture of how the 
Union and its decision making process work, it is indispensable to include these structures into the 
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analysis.  

Looking for a convenient label for this phenomenon, the term 'infranationalism' seems to be striking. 
(2) It captures the fact that the structures and interactions just mentioned do not fit into the categories 
usually used for analyzing the politics of the European Union: 'supranationalism' as the area of 
policy-making that is dominated by interactions and decisions of supranational, i.e. Community 
institutions, and 'intergovernmentalism' where sovereign states coordinate their policies, as it is 
typical for state relations under traditional international law. (3) 

At the infranational level the dichotomy of national governments and Community institutions 
dissolves and is replaced by a dense system of interacting national and European groups as well as 
sub-units of formal actors both from the member states and the Union. In terms of analysis, 
infranationalism therefore can also be defined as the analysis on a meso-level, i.e. on a level between 
individuals as smallest possible units of an actor (micro-level) and aggregations of formal actors in 
the form of Union and member states' governmental institutions (macro-level). To underline the 
important theoretical and practical implications of infranationalism, this study will focus on the two 
most crucial of infranationalist activities within the Union: the role and influence of interest groups 
and lobbyists on the one hand and 'Comitology', i.e. the participation of various different committees 
in the implementation of Community legislation on the other. 

A new level of analysis also requires a new analytical approach. Neither the traditional micro- nor 
the macro approaches allow us to grasp all facets of the infranationalist paradigm. Micro-approaches, 
such as rational choice and behaviorist models, focus on the decision making and actions of 
individuals. Therewith they form an important basis for understanding the meso-level but are too 
limited to explain a dense network of individual actors and aggregate units. The traditional macro-
approaches on the other hand - institutionalist and systems theories - concentrate on formal 
institutions and formalized ways of interaction and disregard informal linkages and the involvement 
of sub-units and private groups. Criticizing the two traditional levels of analysis does not mean 
denying their importance for understanding the Community system. Rather it shows the need for 
adding a third one, the meso - level, in order to get a more complex and richer picture of the Union. - 
To give substance to what meso-level analysis means, it is helpful to look for a moment to the theory 
of economic organization. Following Coase (4), a dichotomy of two alternative ways of economic 
organization was perceived which to some extent resembles the dichotomy between the micro and 
macro-level approaches in political science as described earlier: markets, as an instrument of dealing 
with large numbers of independent and autonomous actors in highly flexible and quickly changing 
environments, and hierarchies as the adequate organizational arrangement in settings characterized 
by formalized relations and continuously repeated interactions. Recent work in the field of economic 
organization, however, shows that only by adding a third paradigm, which is called the network form 
of organization, a full picture of organizational types can be drawn. (5) Due to the similarity of its 
central features with certain forms of political interaction and decision making, namely the mutual 
interdependence of actors, the sharing of information and the reciprocity of benefits, as well as the 
focus on sub-units of larger institutions, the network approach has recently been also introduced to 
political science, for example with respect to national governing structures (6) and policy making in 
the European Union. (7) 

But what exactly do we mean when talking about networks ? - Peterson defines a political network 
as 

„an arena for the mediation of the interests of governments and interest groups. The term 'network' 
implies that clusters of actors representing multiple organizations interact with one another and 
share information and resources. 'Mediation' implies that networks usually are settings for the 
playing of positive-sum games: they facilitate reconciliation, settlement or compromise between 
different interests which have a stake in outcomes in a particular policy sector." (8)  
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Looking at the European Union in terms of a network would thus mean to analyze the various 
interactions between national governmental and bureaucratic actors, companies and non-profit 
private interest associations and the sub-units of Community institutions. The network approach 
hereby does not focus on the formalized relationships between the actors, which would be 
characteristic for supranationalism and intergovernmentalism. Those types of interactions regularly 
take the form of formal bargaining or asymmetric dependency situations, meaning that they are 
dominated by rather short term utility maximization goals and low degrees of issue linkages. 
Network relationships in contrast resemble much more symbiotic exchange relationships with a real 
exchange of resources on the basis of equivalence and mutuality. They are characterized by a high 
frequency of interactions, thus making the continuity of the relation a value in itself for which it is 
worth to bring sacrifices and employ resources. 

Due to their particular character, networks enter the policy-making process predominantly at points 
where formal structures and institutions do not provide a sufficient basis for effective decision-
making. In the case of the European Union network systems therefore will be especially grouped 
around the Commission, which relies to a considerable extent on informal working and process 
structures. We will show this by looking at the two most important systems of infranationalist 
interaction, namely Comitology and lobbying. 

II. Why infranationalism matters 

In order to give some impression about the direction this paper is heading for, we have vaguely 
sketched in the introduction the theoretical environment within which infranationalism is located. 
But we have not really made clear so far why infranationalism matters so much that it is worth to 
design a new analytical approach for coping with it, besides the rather negligible fact of academic 
novelty. In this section we will therefore take a closer look at the factual reality that is hiding behind 
the veil of the term infranationalism. As already mentioned, for the purpose of this paper the 
discussion will be limited to the two most crucial and striking infranationalist features, namely 
Comitology on the one hand and the role of interest groups and lobbyists within the European 
Union's governing system on the other. 

1. Comitology 

'Comitology' means, briefly defined, the involvement of various committees in the process of 
implementing Community legislation and policies. (9) When the Council (10) passes a Community 
act in most cases it transfers the competence to implement this act to the Commission according to 
Art. 145, 3.ind. EC- Treaty. The functions the Commission performs in the context of 
implementation can be divided in four broad categories: direct implementation of policies, rule 
making, supervision of policy implementation by national institutions and management of the 
Community's budget. A direct implementation of Community acts and policies by the Commission is 
highly exceptional and limited to only a few sectors such as merger control and competition policy. 
In all other cases direct implementation falls within the competence of the member states. In most 
cases, the Commission only establishes general guidelines in order to ensure a uniform application of 
a Community act or policy throughout the Community and monitors and controls the member states' 
implementary performance through informal procedures and the tool of judicial review according to 
Art. 169 EC-Treaty. The Commission's rule making powers are, however, not limited to the 
specification of Council acts. In areas characterized by high frequencies of changes and new 
developments the Commission is in addition oftentimes entrusted with the adaptation and 
modification of the primary acts themselves, in order to bring them in line with new developments or 
challenges. Examples for such areas are the agricultural sector, the setting of technical and 
production standards, the field of trade and customs regulations, etc. - Although most of the 
Commission's rule making concerns the Community's day to day management, in certain cases her 
rule making competencies imply the exercise of substantial powers and thus may lead to decisions of 
considerable importance. Finally, the Commission administers, according to Art. 205 EC-Treaty, the 
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Union's budget. Within all four functions, the Commission is assisted by a large number of different 
committees. Some of them have a mere advisory role while others are - in the form of so called 
management and regulatory committees - entitled with actual powers to change the decision-making 
outcome. Such management and regulatory committees are set up by the Council according to Art. 
145, 3.ind. EC-Treaty with the task of advising and controlling the Commission in exercising her 
implementary functions. Since these committees, which generally consist of national bureaucrats, are 
involved in some of the most sensitive and crucial areas of Community policy making, it seems 
absolutely necessary to examine their role and influence carefully. The following examples try to 
illustrate the importance of management and regulatory committees and thus the need for a critical 
assessment. 

One of the European Union's major projects in the field of basic health and environmental protection 
is the attempt to evaluate and control the risks of existing chemical substances. The backbone of 
regulatory activities in this field is Council Regulation (EEC) No 793/93 of March 23, 1993. (11) 
The aim of the regulation is of fundamental importance for the people living within the borders of 
the Union: to ensure a high level of protection for public health and safety and thus protect 
consumers as well as the environment against possible risks caused by chemical substances. The 
breadth of the regulatory project requires a well considered and complex regulatory strategy. Council 
Regulation 793/93 envisages the following procedure: at first the information already available 
should be collected. Based on this information the substances are to be categorized according to the 
urgency of regulating their production and use. Subsequently, further tests, if necessary, have to be 
carried out. On the basis of the test results, a final risk assessment can be made and the implications 
thereof be translated into concrete regulatory actions.  

Although the basic goal of the regulatory project, the protection of public health and the environment 
seems unequivocal, the regulatory process and decisions about actual measures have to take 
additional considerations into account. (12) First of all, it has to be ensured that the available 
resources are used in an allocatively efficient way, meaning that substances posing high risks should 
be examined and regulated with priority over less dangerous chemical substances. Additionally, the 
costs of risk reduction have to be balanced with the gains, a point that is very important since the 
prohibition or a restriction to use a certain substance may potentially incur high economic costs. 
Finally, the testing of chemicals has be carried out in accordance with existing standards regarding 
the protection of animals used for experimental and other scientific purposes. 

The Commission stands at the center of administrating the regulatory project concerning the 
evaluation and control of risky substances. She acts as an information center, collecting information 
from the member states and private companies. Within this context, the Commission can request 
information on substances from manufacturers and importers. (Art. 4 (2.) Regulation 793/93). This 
provides the basis on which the Commission is supposed to draw up priority lists indicating which 
substances or groups of substances should get immediate treatment due to their potential risks for 
public health and the environment. (Art. 8). After the publication of the priority lists, importers and 
producers are required to provide any additional information they have on substances that are listed. 
The Commission can then decide whether further tests by certain importers and producers seem 
necessary. (Art.9 Regulation 793/93) Additional information as well as testing can be required by the 
Commission also at the next level, the level of risk evaluation. On the basis of all the data available 
at that point, and with the advice of specific consulting bodies, the Commission should adopt a 
decision on the results of the risk evaluation and if necessary propose possible regulatory measures 
to the Council.  

All those competencies the Commission has in respect to the regulation of potentially dangerous 
chemical substances are, however, subject to a so called regulatory committee procedure (Art. 15 
Regulation No 793/93). This means that before adopting a measure or decision, the Commission has 
to submit a proposal to a committee that is composed of representatives of the members states, in 
most cases bureaucrats from the relevant national ministries or agencies. If the committee approves 
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the Commission's proposal, the Commission can go on and finally adopt and implement the measure 
or decision. If not, the issue is transferred to the Council which either may adopt a different measure 
with qualified majority, veto the proposal with simple majority or do neither, with the consequence 
that the Commission can proceed with her own proposal within three months after the date of the 
referral. The example clearly shows to what extent committees are incorporated into the 
implementation of Community legislation. Clearly, their role and competencies enable them to 
exercise considerable influence on and may cause significant delays in the European Union's 
regulatory and implementation process. 

Another public health related issue area that falls under the Community's jurisdiction is food safety. 
With directive 89/107/EEC of December 21, 1988 (13) the Council regulates the approximation of 
the member states' laws concerning food additives authorized for the use in foodstuffs intended for 
human consumption. The basic goal of the directive is to ensure in all member states a high level of 
protection against food additives that could possibly affect public health. In practical terms this 
means that potentially dangerous additives have first to be identified and their risk has to be 
assessed. Then norms stating requirements concerning the acceptable quantity and the exact 
chemical composition of the additives have to be established. Finally the compliance with these rules 
has to be ensured by certain control procedures. Each of these stages oftentimes requires in itself 
very complex procedures, including the testing of additives concerning their effects on human beings 
according to the latest scientific and technological standards. On this basis an assessment has then to 
be made as to whether a certain additive should be allowed at all and if, in which quantities and with 
which specific chemical composition. Such an assessment does not only involve scientific judgments 
but also a strong normative element as to which degree of risk is socially acceptable. (14)  

Directive 89/107/EEC itself provides in its Annex I a list with the various categories of food 
additives and in Art. 3 a mechanism for deciding which individual additives should be allowed or 
which should not. The whole business of monitoring the compliance with these regulations, deciding 
on sampling and testing methods, setting standards of purity and designing control procedures is 
delegated to the Commission. In addition, the Commission is entitled to adopt additional rules that 
seem necessary to ensure the compliance with the directive's provisions. (15) Since both scientific 
and technological progress and new information on the health effects of additives may challenge the 
prior assessment of certain additives, Art. 4 (3) of the directive entitles the Commission to amend the 
directive or the list of additives in order to ensure the safety of food for human consumption. The 
exercise of all these competencies by the Commission is, however, subject to a management 
committee procedure (16), which means that every measure the Commission wants to adopt has first 
to be referred to a committee consisting of national bureaucrats. Only if this committee approves the 
Commission's measure, she can adopt it. If not, the Commission's proposal is referred to the Council, 
which then has three months to adopt a different measure with qualified majority. The Commission 
can adopt her own proposal only if the Council does not pass a different measure with qualified 
majority or additionally, in some cases, does not refuse the Commission's proposal with simple 
majority. 

The regulation of credit institutions provides another striking example for the influence Comitology 
committees have on the implementation of Community acts and policies. Particularly important in 
this context is Council Directive 92/121/EEC of December 21, 1992 on the monitoring and control 
of large exposures of credit institutions. (17) The directive is focusing on the public policy problems 
large exposures pose for the solvency, and in some cases even for the survival, of credit institutions. 
The collapse of large banks, as many examples in different countries over the past years have shown, 
can cause great harm for private households and the bank's corporate clients as well as for the 
economy as a whole. Large exposures - meaning that a credit institution's involvement with a client 
or a group of connected clients exceeds 10% of its own funds - considerably increase the risk of a 
banking crises and thus require some sort of public intervention. Directive 92/121 imposes certain 
limits concerning large exposures on credit institutions operating within the Union and establishes 
additionally a multitude of different reporting requirements. This regulatory regime is jointly 
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administered by the competent authorities in the member states and the Commission, with the 
national institutions focusing on the day to day business under the general supervision of the 
Commission. The Commission is furthermore entrusted with the adaptation of the directive to 
changing conditions. This includes the clarification of definitions in order to cope with developments 
of financial markets so that, for example, newly designed financial instruments or institutional 
arrangements would also be covered by the directive. Additionally, the Commission has to ensure 
the uniform application of the directive, the compatibility with other regulatory instruments and to 
clarify the existing exemptions. (18) Exercising her competencies, the Commission has to follow a 
regulatory committee procedure laid down in Art. 7 (2.) of the directive, requiring her to submit a 
draft of any measure she intends to adopt to a committee of national bureaucrats. Only when the 
committee approves the measure, the Commission is able to adopt and apply it. Otherwise the 
Commission's proposal is referred to the Council which then can either veto the proposal by simple 
majority or adopt a different measure with qualified majority within three months. The Commission 
can adopt her own proposal only if the Council gives its approval or does not act at all within the 
three months period. 

The evaluation and control of the risks of existing substances, food additives and the large exposures 
of credit institutions are just three examples for the deep and substantial involvement of Comitology 
committees, consisting of national bureaucrats, in the implementation of Community acts and 
policies. A complete list would be much longer and involve many other central issue areas such 
agricultural management, environmental protection, transport and traffic safety, international 
development cooperation, etc. (19) The short overview we have given should be enough to show the 
importance of Comitology for the governing system of the European Union. At the same time it 
should also rise some crucial question which we will address in the later analysis of the subject: To 
what extent can Comitology committees actually influence the Commission's implementary 
decisions? - How does the existence of committees consisting of national bureaucrats correspond to 
general principles of legitimacy and accountability? - What impact do Comitology committees have 
on the quality of decisions with respect to the adequacy of the solution? 

2. Interest representation and lobbying 

Talking about lobbying and interest representation has for a long time had a peculiar flavor in 
Europe, especially Continental Europe. Lobbying was seen as something immoral, embarrassing. 
Many people which actually worked as lobbyists felt seriously offended when named as such. The 
explanation can be found in the particular form of democracy that has dominated much of Western 
Europe since World War II. In those so called corporatist democracies (20), all major interest groups 
are formally integrated in the political decision-making process, which makes competitive lobbying, 
as it can be found in the UK or the USA, more or less useless. Probably the most famous example for 
corporatist governing structures is the tripartite decision-making in the field of labor policy where 
labor unions, producer organizations and the government negotiate joint agreements. Due to its open 
and rather unstructured character, the European Union's governing process sort of invites 
competitive lobbying by all sorts of interest groups. It is therefore not surprising, that lobbying the 
different Community institutions has become a booming business. (21) Nevertheless, the 
Community's institutions have been reluctant for a long time to deal with the issue in a serious 
manner. Putting it on top of the Community's agenda would have meant to acknowledge that there 
could be a serious problem and to concede that lobbying and interest representation have some 
impact on Community officials, that some officials are receptive for outside influences representing 
special interests and the various advantages provided by lobbyists. Only after lobbying activities 
reached a dimension that hardly could be ignored and all sorts of reports, stories and rumors began to 
surface a couple of years ago, the Community institutions started in the early 1990s to address the 
issue. Compared with the regulation of lobbying activities in some countries that have a long 
experience with the phenomenon, notably the US, the steps undertaken so far on the Community 
level seem rather scanty: the major institutions basically proposed the creation of a register for 
lobbyists and the establishment of a voluntary code of conduct lobbyists should abide to. That this is 
not enough becomes evident by taking a short glance over some examples of lobbying activities.  
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One of the most fiercely debated regulatory issues of the past few years was the project of a ban - or 
at least considerable limitation - of tobacco advertisement. The tobacco industry and its professional 
organizations unleashed a veritable hurricane of lobbying activities of all sorts. Legal studies by 
Community law celebrities were commissioned in order to show the that the proposal would violate 
basic rights guaranteed by Community law. National governments, the Commission and the 
Parliament were bombarded with information and aggressive requests for discussions and the 
exchange of ideas, briefing sessions and seminars and not to forget countless dinner invitations by a 
large crowd of lobbyists, reaching into the thousands. But it did not stop there: occasionally false 
information was distributed, papers disappeared from Commission offices and the like. (22) 

Another good example of the effect and amount of lobbying activities in the European Union is the 
case of the pharmaceutical industry in Europe. Due to the nature of its products, the pharmaceutical 
industry tends to be more regulated than other industries. Two features in particular fuel the public 
interest for regulating the pharmaceutical industry: the availability of affordable drugs and consumer 
safety. Pharmaceutical companies therefore usually face regulations reaching from fixed pricing 
schemes over advertisement restrictions, approval or licensing procedures to patent protection. The 
exact shape of these regulations does not only influence the firms' revenue and competitive situation 
within the European Union, but also their international competitiveness. Taking this into account, it 
seems obvious that pharmaceutical companies would have a paramount interest in influencing 
regulatory decisions affecting their industry. 

At the European level the pharmaceutical industry started with concerted action in 1978 with the 
formation of the European Federation of Pharmaceutical Industry Associations (EFPIA). Ever since 
EFIPA, provided with a relatively large staff and generous financial resources by the national 
pharmaceutical associations that form EFPIA's membership, has very effectively lobbied the 
Commission in favor of the pharmaceutical industry's interests. Among EFPIA's many successes are 
the prolonged protection for patent rights in 1991 - although the Commission had rejected any 
regulation in this field only a couple of years earlier -, the persuasion of the Commission to take 
measures against unfavorable pricing arrangements in Belgium and Italy and the acceptance of a 
self-regulatory regime for the selling of drugs with the simultaneous renunciation of passing 
Community legislation in this field. Over the years the relationship between EFPIA and the relevant 
parts of the Commission has become closer and closer. So close in fact, that EFPIA officially carries 
out studies on behalf of the Commission. (23) That a connection between the regulatory institution 
and the regulatory subject that is as close as the one between the Commission and EFPIA is very 
problematic seems obvious. The whole picture gets, however, even worse if one takes into account 
that the demand side of the drug market, the consumers, do not have any organization that could 
even come close to match EFPIA's position and influence. Consumer organizations as non-profit 
public interest associations are usually extremely short of funds and personnel. The lobbying process 
is therefore characterized by huge asymmetries between profit and non-profit groups, asymmetries 
that are directly related to regulatory influence. 

To be sure, there is enough literature out in the market that provides potential lobbyists with clear 
advice of how to maximize the effects of lobbying. Book titles such as 'Effective Lobbying in the 
European Community' (24) do not require additional explanation. Even lists with lobbyists' favorite 
restaurants for discrete lobbying efforts have already been published. (25) 

Taking all this into account it seems that the issue of lobbying and interest representation deserves 
closer scrutiny and more serious regulatory efforts. The basis for this, however, has to be a more 
detailed analysis of the subject, which we will provide in the third part of the paper. 

3. Short summary 

Both, Comitology and lobbying show the typical features of policy networks - the interactions 
between sub-institutional actors that break the traditional boundaries between the national and the 
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supranational level, the public and the private sector. As our few examples demonstrate, these policy 
networks play an important role in the formulation and implementation of regulations and policies 
within the EU. Since the perception of the infranationalist phenomenon is relatively new, concerted 
analytical efforts are necessary in order to get a better understanding of its implications. This paper 
tries to contribute to this project by developing an analytical framework for a more detailed analysis 
of the features most salient for infranationalist governing structures, Comitology and interest 
representation. Before we, however, can present our analytical framework for Comitology and 
lobbying in the two following parts of the study, we have to give a comprehensive empirical 
overview in each case. 

B. Comitology 

I. Comitology and the committee structure of the European Union 

Committees are an essential part of the governing structure of the European Union. Each of the three 
main governing institutions - Commission, Council and Parliament - has its own committee sub-
structure where committees perform a variety of functions. The Council uses committees mainly for 
the day to day micro-management of its affairs and the preparation of decisions. In the Parliament, 
committees are the place where detailed technical questions can be addressed and where much of the 
more substantial conceptual political debate takes place. The Commission finally uses committees 
predominantly - the special role of the Comitology committees will not be taken into account for the 
moment - as information and advisory devices supporting the elaboration of Community policies. 
Committees are a peculiar phenomenon within the EU- system. They are something originally 
European, part of what distinguishes Union politics from national politics, where the use of 
committees is normally limited to the parliaments. This absence of a comparable omnipresent 
committee structure in the member states might be one of the reasons why the study of committees 
within the European Union has never really moved beyond a very general level. The network 
approach as sketched in the first part of this study can now provide new perspectives by overcoming 
the traditional institutionalist view that perceives committees as a mere inner-institutional functional 
unit, totally incorporated into and contained by the overarching structure of their principal 
institutions. Thinking in terms of networks, in contrast, means to look for interactions and structures 
at sub-levels that transcend the boundaries of tight inner-institutional integration. Committees are not 
just performing, sort of mechanically, certain functions for their principal institutions but develop 
their own agenda, their own ways of communication and interaction with other bodies and units. 
This all is not just a theoretical notion but corresponds to actual developments. There are, in fact, 
policy areas where governing seems to be governing by committees more than anything else. A good 
example for this is the administration of the Common Agriculture Policy (CAP). (26) 

At the Council level, where the competence for the general rule-making concerning agricultural 
issues rests, a two-level committee structure exists. In contrast to the general Council procedures 
where at the top of the committee structure stands COREPER, the Committee of the Permanent 
Representatives of the Member States, the agricultural sector is subordinate to a special sub-organ of 
the Agricultural Council, a sort of agricultural COREPER which is called the Special Committee on 
Agriculture (SCA). The SCA is the central management unit for agriculture within the Council. 
Comparable with COREPER, the SCA receives all proposals for Community legislation in the 
agricultural sector. These proposals are then referred to a number of technical subcommittees and 
working parties of experts for detailed discussion. Subsequently the proposal returns to the SCA, 
where it is considered again, taking the comments of the technical committees into account. If the 
SCA should be able to agree on a certain proposal and does not consider it a highly important matter, 
the proposal only needs a formal approval by the Council. Otherwise, the agricultural Council itself 
has to open the discussion again. 

Within the Commission, where the competence for proposing new Community legislation and 
implementing the bulk of the agricultural policy lies, Committees are involved at two levels. Expert 

Page 10 of 20A. Ballmann, Infranationalism and the Community Governing Process

07/07/2009http://web.archive.org/web/19980121222053/www.iue.it/AEL/EP/Ab/Welcome.html



committees, that bring together national bureaucrats - oftentimes the same that sit also on the 
Council's technical committees or in Council working groups -, representatives of producer and retail 
organizations, other interest groups such as consumer organizations, and independent experts advise 
the Commission in the process of drafting proposals for new legislation. At the level of 
implementation similar advisory committees are involved. Additionally, the implementation of large 
parts of the Common Agricultural Policy is subject to Comitology-committee procedures. The 
respective committees, mostly so called management committees, are composed of national 
bureaucrats - oftentimes the same that have seats in advisory committees and Council working 
groups. The committees are organized along two different structural lines. The bulk of the 
committees deals with the regulation of a certain product, such as, for instance, the Management 
Committee for Cereals. Additionally, there are a few committees that deal with general questions, 
such as the Standing Committee on Agricultural Structure, the Standing Committee on Seeds and 
Propagating Material or the Standing Committee on Agricultural Research. 

Since the largest part of the Common Agricultural Policy is now handled by secondary legislation, 
the European Parliament is generally not directly and formally involved in the policy making process 
in this field. The Parliament uses, however, its budgetary powers as a way to scrutinize the Union's 
agricultural policy. Hereby, the more detailed work is done by parliamentary committees and sub-
committees, which bring a small number of Parliamentarians with a particular interest in the subject 
together and allow therefore a more intense and detailed discussion of issues than it would be 
possible within the plenum of the Parliament. 

The example of the Common Agricultural Policy shows very clearly the complex and far reaching 
committee structure of the European Union. Even though we will focus on Comitology-committees 
in this paper, we will first give a short overview on the committee structure of the Union in general 
with particular focus on the committees established around the Commission in order to exactly being 
able to position Comitology within the larger phenomenon of committee governance in the EU. 

1. Committees within the European Union - an overview 

Having looked at the committee structure of the European Union from the perspective of one 
specific policy sector, the Common Agricultural Policy, we will now give a more systematic 
overview on Committees within the EU. (27) Basically one can identify three different functional 
levels within the Community where Committees are involved in decision making processes: 

� the preparation and drafting of Commission proposals for legislative acts  
� the decision making by the Council and the Parliament  
� the implementation of Community acts by the Commission  

Additionally, there are some committees, commissions and groups that are not related to any specific 
function within the Community process but give rather general advice, both to the Community 
institutions and to member states. 

a. Committees supporting the Commission in drafting legislative proposals 

In contrast to most national systems, where legislative initiatives are often born within the legislature 
itself, within the European Union the Commission has a monopoly for legislative proposals. (28) 
This gives the Commission a powerful tool to shape the character and destiny of the Union. As 
already mentioned, however, the Commission does not have the necessary resources to provide 
sufficient technical and administrative expertise for all the different regulatory and policy issues she 
has to deal with. She therefore has to rely on outside expertise in order to solve her information 
problem, whereby she can basically follow two different strategies: she can either establish a formal, 
institutionalized system of consulting or rely on unstructured and rather diffuse information 
networks. Both possibilities have their virtues - and should be regarded as complementary. Formal 
and institutionalized consultation systems based on advisory committees provide a relatively high 
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degree of stability and continuity as well as assurance for a certain quality of information. A more 
diffuse information network in contrast, as for example created through lobbying activities, has the 
advantage of greater flexibility and permeability. New developments and sources of information that 
are excluded from the formal system have here a greater chance of getting attention. 

Before the actual drafting process starts, the different DGs involved in a regulatory project try to get 
an overview as broad as possible on already existing regulations within the member states, the 
interests of the different social, economic and political groups affected as well as information about 
existing scientific knowledge and scientific and technological standards. Most of the interests just 
mentioned are represented in various advisory committees organized along issue areas that show an 
attempt to structure and facilitate the flow of information towards the Commission. Additionally, the 
Commission usually contacts further groups, individuals or companies if it seems necessary. 

Then experts from the DG that has the main responsibility for a project draft a first proposal which in 
turn goes again to the different committees. After the Commission may possibly have revised her 
proposal, it is referred to COREPER and the various Council working groups. (29) 

As already mentioned, the committees involved at the drafting stage of Community legislation 
consist of national bureaucrats, independent experts and representatives of interest- and social 
groups. Although most of the Committees have a 'pure' composition in the sense that they just 
comprise members of the same group, there are also some mixed committees, most prominently the 
so called tri-party committees, consisting of national bureaucrats and representatives of employees' 
and employers' organizations. They are dealing with issues of working conditions and related social 
aspects. All committees are generally headed by a representative of the Commission. The 
Commission is also administering the committees. The members of the committees are normally 
selected by the establishing authority, i.e. the Commission, mostly in cooperation with the relevant 
national bureaucracies, interest groups, etc. 

The basic function of Committees at the drafting stage of community legislation is to provide the 
Commission with information and opinions as broad and diverse as possible about the respective 
regulatory project. Although the Commission is obliged to consult some of the committees that have 
a permanent character - in all the other cases the Commission can freely decide whether to consult a 
certain committee or not, all committees posses a strictly consultative or advisory character. They do 
not have any sort of substantial decision making power. 

It is possible both for the Commission herself as well as for the Council to establish committees to 
support the Commission's drafting work. The committees established by a Council act - such as the 
tri-party committees - generally have a more permanent character, while the ones established by the 
Commission are oftentimes just ad hoc committees dealing with one particular proposal. One 
important tri-party committee is established by the EC treaty itself: the Committee of the European 
Social Fund in Art. 124. 

There are not even rough estimations available of how many committees and individuals therein are 
involved in the drafting stage of Community legislation, but the number of committees lies certainly 
in the thousands. For 1972 Ayral gives the figure of 12 000 individuals involved in the committees' 
work. (30) The number has probably multiplied since then. 

b. Committees involved in the adoption of Community legislation 

At the level of the Council's decision making, two Committees of permanent representatives 
(COREPER I and II) and various Council working groups that discuss the Commission's proposals 
and prepare the Council's decisions exist. Since the Council itself convenes rather infrequently, the 
bulk of the work assigned to the Council is managed by COREPER and the Council working groups. 
Only the most controversial topics are discussed within the Council itself. For all other issues, the 
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Council merely gives a formal approval to the COREPERS' decisions. The working groups in turn, 
which are organized along issue areas, prepare the meetings and discussions of COREPER. 
Additionally, there are special Council committees coordinating the common policies enshrined in 
the Maastricht Treaty and committees that are responsible for overseeing association treaties with 
third countries. 

Similarly, the Parliament's decisions are prepared by a multitude of specialized parliamentary 
committees, composed of members of the Parliament. Within these committees the bulk of the 
assessment and commenting of legislative proposals takes place. But the role of parliamentary 
committees goes beyond this preparatory function for legislative decisions: when the Parliament is 
starting its own policy initiatives, their detailed elaboration also takes place within the Parliament's 
committee system. (31) 

c. Committees involved in the implementation of Community legislation  

As stated before, the Commission implements Community acts and policies in four different ways: 
direct implementation, rule making, supervision of policy implementation by national bodies and the 
management of Community finances. In all these areas a series of different committees are involved 
in the decision making process, some of which have a mere advisory function while others are 
provided with substantial competencies. 

There are two different ways of how committees involved in the implementation of Community acts 
and policies can be established. First, the Council may establish advisory, management or regulatory 
committees on the basis of Art. 145. 3.ind. EC-Treaty (so called Comitology committees) which then 
have to be consulted by the Commission. These committees consist of representatives of all member 
states, mostly national bureaucrats. The voting procedures follow the Council's system of weighted 
voting as enshrined in Art. 148 EC-Treaty. 

Besides, the Commission herself can establish advisory committees and expert groups advising her 
on the implementation of Community acts and policies. (32) These committees are either created by 
a formal Commission decision or meet on a more informal basis. There are three main categories of 
this type of committees: 

� agricultural advisory committees, consisting of representatives of all groups somehow 
involved in agriculture, from producers over traders to consumers  

� committees in the field of social and competition policy, involving government officials, and 
the representatives of labor- and employer - organizations  

� scientific and technical expert groups  

Generally, the Commission has broad discretion in deciding whether to create and consult such 
advisory committees. With the ECJ's decision in Anglopharm vs. Hamburg (33), however, the 
Commission's discretion seems now to be somewhat restricted. In this decision the Court ruled that, 
if the basic function of an expert advisory committee established by the Commission is to provide 
essential scientific information and evaluation for the Commission, the consultation of such a 
committee is mandatory. Both, the committees created by the Council and the Commission are 
chaired and administered by the Commission. 

d. Certain independent committees 

In addition to committees directly related to specific levels of the Community's governing process, a 
variety of committees exist that have a broader function, namely to give general policy advice in 
certain areas to Community institutions as well as national governments. Such committees are for 
instance: the Economic and Social Committee, the Monetary Committee, the Committee of the 
Governors of the Central Banks, the Committee for Scientific and Technical Information and 
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Documentation, the Committee for Economic Policy, the Committee for Scientific and Technical 
Research and the Energy Committee. 

By far the most important of these committees is the Economic and Social Committee. It was 
established by Art. 193 - 198 EC-Treaty and consists of representatives of the most important 
economic and social interest groups in the Community. The Committee has several sub-committees 
dealing with specific policy sectors. The Economic and Social Committee has to be consulted 
whenever it is required in the Treaty. In addition, the Council or the Commission can ask the 
Committee for comments and advice whenever it seems appropriate. The committee can also give 
comments whenever it deems necessary to it. 

e. Functional differentiation of committees 

Besides the categorization of committees along the lines of their levels and stages of activity, one 
can also distinguish them according to their specific functional type. Hereby the use of three 
categories seems to come closest to the empirical reality: 

� advisory functions  
� preparatory functions  
� control functions  

whereby one committee can exercise different functions. 

Advisory committees are committees designed to provide technical, scientific and administrative 
advice. Their recommendations are completely non-binding. All the committees advising the 
Commission on the drafting of Community acts and some of the committees advising within the 
framework of policy implementation belong to this category. 

Preparatory committees prepare as sub-units of the Council or the Parliament their main bodies'' 
decisions. Hereby they are vested with limited decision-making powers as to the setting of agendas, 
the approval of proposals and draft documents and the like. Preparatory committees mirror the 
structure and composition of the larger unit they belong to and should act exclusively according to 
this body's institutional interests. 

Control committees are set up by an institution to monitor and control another institution, usually in 
the framework of principal-agent delegation settings. Thus the European Parliament uses its 
committees to monitor the Commission's and the Council's activities. The Council uses Comitology-
committees to control the implementation of Community legislation by the Commission.  

In the following we will concentrate on the most controversial type of committees within the 
governing structure of the European Union: the Comitology-committees which should control and 
advise the Commission in implementing Community acts and policies. 

2. Comitology - committees 

As already described, the so called Comitology-Committees are committees dealing with the 
implementation of Community acts and policies. They include committees with a pure advisory 
function as well as control committees such as the management and the regulatory committees. 

a. Types and functions 

Originally, no clear categories and structures for the different committees dealing with the 
implementation of Community legislation existed. Thus, at times there were even 31 (!) different 
committee procedures. (34) With Council decision 87/373/EEC (35) the variation of possible 
committees has been limited to three basic types: advisory committees, management committees 
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(with two variants) and regulatory committees (also with two variants). 

According to Council decision 87/373/EEC, the different committee types use the following 
procedures: 

Advisory committee procedure: Although the consultation of advisory committees established on 
the basis of Council decision 87/373/EEC is mandatory, the committees have a mere advisory 
function without any substantial competencies. The advisory committee procedure has the following 
sequence: The Commission has to submit the proposal for an implementing measure to the 
committee. The committee shall then deliver its opinion within a certain period of time, set by the 
chairman. The opinion will be recorded in the minutes. Additionally, each of the member states - as 
already mentioned all member states are equally represented in the committees - may ask for 
reporting its position in the minutes. The Commission is supposed to consider the committee's 
opinion when making the final decision. In this context, she is required to inform the committee of 
the manner in which its opinion has been taken into account. There are, however, no further 
consequences if the Commission should not follow the Committee's opinion. 

Management committee procedure: The Commission has to submit the proposal for an 
implementing measure to the committee. The committee shall then deliver its opinion within a 
certain period of time, set by the chairman according to the urgency of the matter. The decision is 
made by qualified majority voting as provided in Art.148.para.2 EC-Treaty, whereby the chairman 
has no vote. In the case of a negative vote on the Commission's proposed measure, the measure has 
to be referred to the Council which can then adopt a different measure with qualified majority within 
a certain period of time. If the Council does not adopt a different measure the Commission can adopt 
and apply her measure without any restrictions. The differences between management committee 
procedure variant a and b are the period of time the Council has to adopt a different measure and the 
effect of the reference to the Council on the application of the Commission's measure: under variant 
a the Commission can voluntarily defer the application while she is obliged to do so under variant b. 

Regulatory committee procedure: The Commission has to submit the proposal for an 
implementing measure to the committee. The committee may then deliver its opinion within a 
certain period of time, set by the chairman according to the urgency of the matter. The opinion is 
delivered by majority voting as provided in Art.148.para.2 EC-Treaty, whereby the chairman has no 
vote. In the case of a negative vote or no vote at all on the Commission's proposed measure, the 
measure has to be referred to the Council which can then adopt a different decision with qualified 
majority within a period of time that may not exceed three months. The Commission may not apply 
the measure during this period. Regulatory committee procedure variant a provides that the 
Commission can adopt her proposed measure after the three months period if the Council has not 
adopted a different measure. Under variant b (contre - filet - procedure), the Commission can adopt 
and apply the measure after the three months period only, if the Council has not adopted a different 
measure with qualified majority or refused the Commission's proposal with simple majority. 

b. Numbers 

The exact number of existing Comitology committees is hard to determine. Since there is no 
coherent list, different sources report different numbers. Docksey/Williams give for 1989 a figure of 
more than thousand different committees (36), probably including advisory committees working 
primarily at the drafting stage of Community legislation. Grote gives for 1989 a rather detailed list of 
committees that are included in the Community's budget and their distribution over the different 
Directorates General: Budget item 2510 lists 185 committees and their distribution over the different 
Directorates General (37). These committees are overwhelmingly composed by national bureaucrats. 
Additionally, budget item 2511 provides funds for 63 further committees, composed of non-
governmental interest-group representatives. Hence, Grote's total number for 1989 is 248. (38) Since 
most authors estimate that there is probably a similar number of committees that are not listed in the 
budget, the real number for 1989 should be considerably higher. 
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The Parliament's report on the draft budget for 1993 lists 361 committees. The distribution between 
the different committee types is the following: advisory committees: 156, management committees 
type a: 42; management committees type b: 21; regulatory committees type a: 61; regulatory 
committees type b: 20. But again, there might be a considerable number of additional committees 
that do not appear in the budget. 

c. Areas of activity 

There are no concise empirical surveys which show exactly the connection between functional areas 
and committee types. For regulatory committees, Annex II provides a detailed overview on issues 
conferred to regulatory committees between 1989 and 1994. For the other committee types the 
literature gives the following examples: advisory committees can, for example, be found in the area 
of competition and merger regulation (39). Management committee procedure variant a is very 
typical for committees managing the day to day agricultural policy, including market interventions, 
import restrictions, etc. Management committees type b deal, for instance, with decisions under the 
PHARE program, which was designed to support the transformation of Eastern European economies.

Although there seems to be a certain pattern of relating issue areas to committee types, fixed criteria 
do not exist in this respect and in many cases it seems rather arbitrary. The establishment of clear 
criteria would make the whole Comitology system much more transparent. It is important to note, 
however, that a large part of the issues regulatory committees are dealing with fall into the area of 
risk-regulation. (40) 

d. Composition 

The Comitology-committees generally consist of nationals from the different member states. Those 
can be national bureaucrats (the vast majority), representatives of certain socio-economic interests 
groups and independent experts. 

Although most of the committees consist only of one of type of representatives, there are also some 
mixed committees. All committees are chaired by a Commission official. The administration of the 
committees is also in the hands of the Commission. The national representatives are chosen by their 
governments. They do not have any specific terms of office but can be replaced at any time. (41) 

With the exception of some advisory committees, the committees exactly mirror the composition of 
the Council, i.e. there is one representative from every member state, a fact that is very important for 
formal voting since it follow s the relevant provisions for Council votes in the EC-Treaty (42). 

II. The Comitology debate 

The issue of Comitology has for years provoked fierce debates within the Community, especially 
between the Council and the European Parliament with the Commission leaning towards the 
Parliament's position and the European Court of Justice as a relatively marginal side figure. The 
basic story of the dispute is rather simple: Parliament and Commission demand that the Commission 
should have the exclusive competence for the implementation of Community acts and policies. The 
Council in contrast sees itself as vested with the primary competence for the implementation of 
Community legislation, though with the possibility to delegate its implementary competence to the 
Commission. Since it could reserve implementing powers for itself, the Council argues, it must have 
even more the right to monitor and control the Commission through the use of Comitology 
procedures when it delegates implementary powers to the Commission. - The Comitology debate has 
seen three main acts so far: the first one comprising the discussion before the Single European Act, 
which was characterized by a relatively diffuse legal situation. The second act then brought the 
revision of Art. 145. 3.ind. EC-Treaty through the Single European Act, with the following 
categorization of the different Comitology-procedures in Council decision 87/373/EEC and the 
discussion of their impact on the Comitology situation. With the entry into force of the Maastricht 
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treaty we are now in the third act, where we face the dispute over how to conciliate the Comitology-
procedures with the new decision-making procedures under Art. 189.b. EC-Treaty. 

1. The Comitology debate before the Single European Act 

The basis for a large part of the Comitology debate until 1985 was the general question of which 
institution has which competencies regarding the implementation of Community acts and policies. 
Art. 145 3. ind. EC-Treaty in the pre-SEA version provided for the possibility that the Council may 
delegate the implementation of Community legislation to the Commission. But there was no 
obligation to do so and the Council never established guidelines showing its criteria for delegation or 
not delegation. - But supposing the Council may delegate to the Commission, may it then also 
delegate implementary competencies to committees such as management or regulatory committees? 
- This question was<raised with the first establishment of management committees in 1962 - in the 
agricultural sector - and regulatory committees in 1968 in the fields of customs, health and veterinary 
issues. - In 'Meroni', its first decision dealing with the implementation of Community legislation, the 
European Court of Justice (ECJ) decided that the High Authority of the European Coal and Steel 
Community has no right to delegate discretionary powers to subsidiary bodies. (43) This ruling was 
generally seen as valid also for the Council and the EEC. But do management and regulatory 
committees exercise discretionary power or is it not rather the Council himself that is just reserving 
implementing powers by the way of establishing management and regulatory committees? (44) - In a 
landmark decision, the Court approved the existing committee-structure. The Court stated that since 
Art. 145 authorizes but not obliges the Council to transfer delegating powers to the Commission, the 
Council is entitled to subject the delegation to a committee procedure, as long as the committee, 
when deciding, just transfers authority back to the Council, i.e. as long as the committee can not 
effectively alter a Commission proposal itself. The committees, the ECJ states, have the mere power 
to reverse the delegation to the Commission, while the final substantive decision remains with the 
Council itself. (45) This position was confirmed in the Christmas-Butter Case, where the Court 
declared that the Council is entitled to take all measures it deems necessary for the implementation 
of Community acts and policies. (46) 

One particular side issue of the Comitology debate, especially since 1970s, has been the involvement 
of committees in the implementation of the budget. Art. 205 EC-Treaty states that the Commission 
implements the Community's budget in her own responsibility. The Council, however, established 
management committees controlling the Commission's budget implementation in certain areas. After 
a first phase of acquiescence, the Commission protested against the Council's interpretation of Art. 
205 which she regarded as a restriction of her right to implement the budget. The parliament also 
strictly opposed the Council's reading of Art. 205. (47) 

After the first coherent critical report on Comitology was published in 1979 (48) the Comitology 
debate intensified at the beginning of the 1980s, reaching a first peak in the discussion preceding the 
Single European Act. 

2. The debate between the Single European Act and the Maastricht Treaty 

During the preparation of the Single European Act a new discussion concerning the issue of 
Comitology started among the Community institutions. The basic positions of the three main actors - 
Council, Commission and Parliament - were outlined in their respective treaty proposals. While the 
Council basically tried to defend the status quo, demanded the Parliament and the Commission the 
unrestricted and unconditional conferring of all implementing powers to the Commission. 

Because of strong opposition by the member states the Parliament and the Commission got in Art. 10 
of the Single European Act only a revision of Art. 145. 3.ind. EC-Treaty. The new version of Art. 
143. 3. ind. now states that implementing powers should be generally delegated to the Commission 
and only in specific cases may the Council reserve implementing powers for itself. In contrast to the 
spirit of the Parliament's and the Commission's proposal, the new version of Art. 145. 3.ind. EC-

Page 17 of 20A. Ballmann, Infranationalism and the Community Governing Process

07/07/2009http://web.archive.org/web/19980121222053/www.iue.it/AEL/EP/Ab/Welcome.html



Treaty now formally legitimizes the Comitology-committee procedures by stating that the Council 
„may impose certain requirements" in respect to the exercise of delegated implementing powers by 
the Commission. The Council is supposed to lay down general requirements in advance with 
unanimous vote on a proposal by the Commission and after consultation with the European 
Parliament. This happened with Council decision 87/373. The member states expressed their 
understanding of the spirit in which Art. 10 SEA should be seen in a non-binding declaration on the 
implementary powers of the Commission. The declaration calls upon the Community institutions to 
establish general rules concerning the Comitology-committee procedures and urges the Council to 
apply in respect to Community acts based on Art. 100.a. EC-Treaty predominantly advisory 
committee procedures in order to ensure speed and efficiency of the decision making process. 

The preparatory discussions leading to Council Decision 87/373 were characterized by widely 
diverging interests and proposals. The respective positions of the Council, the Commission and the 
Parliament are summarized below. When the Council finally adopted its decision, it neither included 
the Commission's nor the Parliament's main suggestions. With the categorization of Comitology-
committees in advisory, management and regulatory committees, as explained above, it merely 
consolidated the already existing types of committees. Entirely missing in the decision is any 
consideration or even specification of the criteria and priorities enshrined in the SEA and the 
member states' declaration:  

� there is no statement promoting advisory committees  
� there is no definition of the 'special cases' in Art. 145 3. ind. EC-Treaty where the Council may 

reserve implementing powers for itself  
� there are nor criteria that state the circumstances in which a certain committee type is 

appropriate (49)  

Council decision 87/373 basically shows two things: the Council and the member states consider the 
implementation of Community acts and policies as highly important and are therefore not willing to 
give up even the smallest amount of influence and control. They want to keep the basic competence 
for the implementation entirely in the hands of the Council, with the Commission reduced to a mere 
tool. 

Decision 87/373 was heavily criticized both by the Commission and the Parliament. The 
Commission emphasized the following points: 

� according to the member states' declaration to Art. 10 SEA the Council should use the 
advisory procedure in acts based on Art. 100.a  

� the Commission sees the frequent use of the Council's reservation power, i.e. the right to 
reserve implementing powers for itself, as a violation of her own rights under Art. 145 3. ind. 
EC-Treaty and calls upon the Council to use it exclusively in exceptional cases which should 
be defined beforehand by objective criteria (50)  

The Parliament's approach has been that any violation of the Commission's right to implement 
community legislation is also a violation of the Parliament's right to supervise the Commission, i.e. 
since one of the Parliament's main powers is to control the Commission, any loss of implementing 
powers for the Commission means also a loss of power for the Parliament and therefore a disruption 
of the Community's institutional balance. The Parliament therefore demands: 

� a reduction of the committee procedures to the advisory and management committee 
procedures  

� a limitation of the use of committees in the administration of the budget to advisory 
committees  

� a supervisory role for the parliament as to the implementation of Community acts similar to 
that of the Council  
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- finally a revised form of Art. 155, 4 th ind. enshrining all these points 

In 1987 the Parliament brought Council directive 87/373 before the European Court of Justice 
claiming that the decision violates the distribution of powers between the Commission and the 
Council envisaged in Art. 145 EC-Treaty and therefore limits the Parliament's right to control the 
Commission. The Court dismissed the Case on procedural grounds, stating that the Parliament has 
not the capacity to bring an action for annulment under Art. 173 EC-Treaty. (51) 

In 1988 then the issue of the control of the implementation of the budget through management 
committees finally came before the ECJ, with the Commission instituting proceedings against the 
Council. (52) In her statement the Commission argued that the Council's practice to insert committee 
procedures into financial instruments violates Art. 205 EC-Treaty. The Court ruled that Treaty norms 
embodying basic institutional regulations, as it is the case with Art. 145 and 155 EC-Treaty, enjoy 
priority over technical norms such as Art. 205. The Commission's competence is therefore restricted 
by Art. 145/155. The Court, however, also stated that according to Art. 145 3.ind. the Council may 
reserve the right to implementation only in specific cases and that the Council has to present in detail 
the reasons why it considers a situation as particular. 

Since the legal avenue was blocked by the ECJ and since the Council showed now willingness to 
cooperate as to Comitology, in 1989 the Commission and the Parliament tried on their own to 
improve the situation and in particular to meet the growing demands of the Parliament to be more 
involved in the Comitology - process. This lead to an agreement between the presidents of 
Parliament and Commission stating that the Commission will provide the Parliament with all the 
essential information about the Comitology-committees' work. (so called Plumb-Delors agreement) 
(53) 

The general picture one can draw after the SEA and Council decision 87/373 in respect to 
Comitology, which is, though in parts modified by the developments triggered by the entry into force 
of the Maastricht Treaty, still valid, is one of a situation that has, from the point of view of the 
Parliament and the Commission, constantly worsened. The Council is not only virtually ignoring the 
new version of Art. 145 3. ind. EC-Treaty and also the member states' declaration to Art. 10 SEA 
and thus continuing with its prior practice, but even tightening its approach towards policy 
implementation by the Commission (54): 

� it is hardly using the advisory committee procedure in respect to Art. 100.a EC-Treaty, but 
mostly establishing management committees  

� it is increasingly using the contre-filet regulatory committee procedure (regulatory committee 
procedure variant b)  

� it is excessively using its right to reserve implementing powers for itself (55)  

3. The latest developments 

Although there were attempts, especially by the Parliament, to include the Comitology issue into the 
agenda for the Maastricht intergovernmental conference, the Maastricht Treaty did not directly 
address the problem. - The entry into force of the Maastricht treaty has, however, far reaching 
implications for the Comitology debate: the discussion is now focusing on the impact of the co-
decision procedure of Art. 189.b, which was introduced by the Maastricht Treaty, on Comitology. 

Following the de Giovanni Report, the Parliament demands to be regarded as co-legislator on an 
entirely equal basis with the Council in all issues decided according to Art. 189.b. Therefore Art.145 
3. ind. and the Comitology decision can, according to the Parliament, not be applied to these acts. 
Rather, the Parliament claims co-decision powers also regarding the establishment of Comitology-
committees and wants to be involved in the committees' work to the same extent as the Council. The 
Parliament has not limited itself to a mere discussion of the problem, but has undertaken actual steps 
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to increase the pressure on the Council to settle the issue by including committee procedures other 
than those demanded by the Council in proposals for Community acts, which has lead to a severe 
blockade of the decision making mechanism in some cases. (56) 

To resolve the situation, the Commission has proposed a temporary inter-institutional agreement 
between the Council, the Commission and the Parliament for the time being till a final solution of the 
problem will be reached at the current intergovernmental conference. (57) The Agreement states: 

� that acts adopted under Art. 189b EC-Treaty should be subject only to debates in consultative 
committees, with the Parliament also invited to discuss the proposed implementation measures 
and give its opinion within a certain period of time. The committees should not have any 
substantial powers.  

� that both, the Council and the Parliament should have the power, after the adoption of an 
implementing measure by the Commission, to propose the abrogation of the measure to the 
other institution, which then can accept or refuse the abrogation. This procedure ensures that 
both organs have to consent to a change of the Commission's measure.  

Continued ... 

This annex is part of the study "Joseph H.H. Weiler, Certain Rectangular Problems of European Integration" 
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