
Project IV/95/02  

Directorate General for Research 

European Parliament 

Certain Rectangular Problems of European Integration  

Study prepared under the Direction of J.H.H. Weiler, Harvard Law School and European 
University Institute, Florence 

ANNEX 

Hierarchy of Norms in European Community Law  

by 

Herwig Hofmann  

© H. Hofmann, J.H.H Weiler & European Parliament 1996 

Some Considerations on a New Classification 
of Acts and Hierarchy of Norms in European 
Community Law  

A. Introduction  

B. A possible new classification of Community acts - the state of debate  

I. Present-day suggestions for reform  

II. Some problematic aspects of existing hierarchic structures in current Community law  

III. Summary  

C. General aspects of and basic conditions for a reform of the classification of Community acts  

I. Suggestions for a hierarchy of norms and the reform of the EU  

II. Do the hierarchy suggestions have the potential to contribute to overall reform goals?  

III. The reform suggestions in the light of their opponents' objections  

IV. Interim conclusions  

Page 1 of 21Herwig Hofmann, A Hierarchy of Norms for the EC-Treaty

07/07/2009http://web.archive.org/web/19980121222128/www.iue.it/AEL/EP/Hh/Welcome.html



D. Options for a reform of the classification of European Community legal acts  

I. The first hierarchic level - treaty law and related matters  

II. The second hierarchic level - ordinary Community legislation  

III. The third hierarchic level - implementation  

E. Conclusions  

Introduction 

Among the large number of reform incentives in regard to the European Community's legislative 
procedures, the suggestion originally forwarded at the Intergovernmental Conference (IGC) leading 
to the Treaty of Maastricht to introduce a 'hierarchy of norms' (1) deserves special attention. The 
latter not only intends to reform the decision-making structures and European Community legislative 
instruments. The core of the suggestion to introduce a hierarchy of norms - the distinction between a 
category of legislative and implementing measures - also is the key to many more reform projects in 
present times. Such distinction is relevant for the definition of matters with regard to which the 
codecision procedure shall be extended according to Art. 189 b (8) ECT (2). It is also relevant to the 
considerations how to reform the "comitology" procedures of the Community, especially to the 
definition of the EP's role in respect to these procedures (3). Most reflections upon how to reform the 
legislative procedures of the Community in order to make them more democratic and to increase 
public participation, immanently rely on a distinction between matters which are essential enough to 
undergo ponderous legislative procedures and others which could be submitted to more flexible 
administrative procedures (4). 

This paper will examine the impact of the existing suggestions to introduce a hierarchy of norms and 
will analyse whether such a move could contribute to the reform of the European Community and -
Union. It will be reflected on how a possible new classification of Community acts and a hierarchy 
among them could be constructed in a way as to enhance the reform goals and to work in a satisfying 
way. In this respect, the main point of concern is to find methods by which it would be possible to 
decide which subject matters were to be submitted to legislative and which to be submitted to 
implementing measures. 

To this end the paper is divided into three major parts. Part (B) introduces the state of the debate with 
regard to a new classification of Community acts. It looks at the present-day suggestions for reform 
and the problematic aspects of the current situation they intend to address. Part (C) is an analysis of 
the conditions, possibilities and limits of a reform of the classification of Community acts. It shows 
the parallels between the overall reform tasks which structure the agenda of this decades' IGCs and 
the purpose of the suggestions to introduce a hierarchy of norms. It analyses the appropriateness of 
the suggestions in the light of these overall reform tasks. Part (D) develops proposals how a 
hierarchy of Community acts could be tailored in order to adequately meet the requirements defined 
in part C. It discusses the given suggestions and develops a suggestion for the distinction between 
legislative and implementing measures. 

B. A possible new classification of Community acts - the state 
of debate 

Present-day suggestions for reform  

The debate concerning a new classification of Community acts can be traced back to the EP 1984 
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Draft Treaty Establishing the European Union. It had been sparked off at the IGC leading to the 
Treaty of Maastricht after the Council of Dublin (II) and Rome (I) had demanded that the EP's rights 
in the legislative procedure be strengthened with the goal to enhance democratic legitimacy, 
efficiency and effectiveness of the EC and its insititutions (5). The Italian delegation to the IGC 
presented a proposal that became the basis of the following hierarchy discussion (6). Instead of the 
existing classification of legal acts the Italian proposal sought to introduce a system in which 
different types of legislation were to be distinguished by their function. It differentiated between 
constitutional laws, ordinary laws and administrative implementation regulations. This new typology 
of acts also determined the respective decision-making procedures. The constitutional laws could be 
subject to a codecision process with a ratification process in the Member States connected to it. 
Ordinary laws could be adopted by a moderated codecision process or by means of co-operation. For 
administrative measures a case to case regulation could be suitable. Either be the EP consulted or the 
matter fully delegated to the Commission (7). 

The European Parliament and the Commission supported the Italian delegation's démarche. In 
several resolutions the EP designed a new typology of community acts similar to the 1984 Draft 
Treaty Establishing the European Union (8) and the Italian suggestion. The EP's concept was to 
divide legislative acts into three different hierarchically organized categories: constitutional acts, 
legislative acts and implementing measures. The EP was more precise than the Italian proposal in 
two aspects: Constitutional acts were to be either laws in the scope of today's Art. 235 ECT which 
were to be decided by the Council by qualified majority and the EP by the majority of its members, 
or treaty amendments which were to be decided by an assent decision of the EP and the Member 
States ratification process. A special legislative procedure was planned for budgetary acts. But as the 
Italians had proposed, budgetary and general legislative acts were to be called "laws" and be jointly 
adopted by Parliament and Council. Unlike the 1984 Draft Treaty Establishing the European Union 
and the Italian delegation's suggestion, the category of laws were to be divided into 'laws' and 
'framework laws' similar to the present distinction between regulations and directives. The 
Commission would be entitled, either by the treaty or by the single law, to take general and 
individual measures to implement the legislation. The EP openly stated that it intended to achieve a 
"clear allocation of powers" which should result in the "conferral of implementation powers on the 
Commission" and make the Council and Parliament the "legislative authority" (9).  

The Commission favoured the reform of a new hierarchic order with treaty provisions on the highest 
level followed by the Community 'laws'. Implementary measures would be taken either on the 
national level by the Member States or on the Community level by the Commission with the 
instruments of regulations and administrative provisions. The directive, which the Commission, 
unlike the EP, described as a hybrid and ambiguous instrument, would be eliminated from the 
treaty's legal system. The law was defined not only by the process of its adoption as an act covered 
by the co-decision procedure but also by reference to its content. The content was basically reduced 
to the basic elements, principles and general guidelines of the matter to be dealt with. As for its 
effects, the law should be equipped with binding character, enjoy primacy and be directly applicable 
irrespective of whether it is implemented by the Member States or by the Community's institutions. 
(10).  

These three main proposals issued during the preparation of the Treaty of Maastricht have great 
similarities. Firstly, they propose to introduce a stricter functional and organic separation of powers 
in the classical sense, allocating administrative power of implementation mainly in the hands of the 
Commission (when the implementation of a measure is designed to take place at the Community 
level) and legislative power in the hands of a legislature composed of the Council and the EP acting 
on a proposal of the Commission. Secondly, they intend to divide the legislative acts into laws and 
implementing measures. Thirdly, the amount of decision-making procedures for all matters to be 
handled in the category of the law would be reduced to a single one: the codecision procedure. This 
means all hierarchy suggestions intend to detach the existing combinations of subject areas and 
procedural provisions in the Treaties. 
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The suggestions had not been adopted. Instead, the declaration (No. 16) was added to the Final Act 
of the Treaty on European Union. It provides for the Intergovernmental Conference (IGC) to be 
convened in 1996 to "examine to what extent it might be possible to review the classification of 
Community acts with a view to establishing an appropriate hierarchy between the different 
categories of act." (11) The impact of the declaration (No. 16) is closely related to two other treaty 
provisions which were introduced by the TEU and determine the agenda of the 1996 IGC: The first 
is the possible widening of the scope of applicability of the codecision procedure (Art.189 b (8) 
ECT). The other is the extent to which "the policies and forms of co-operation" introduced by the 
TEU "may need to be revised with the aim of ensuring the effectiveness of the mechanisms and the 
institutions of the Community" (Art. B I indent 5 TEU). These provisions reflect the existing demand 
for further reform of the EC and EU structures which remained unsettled during the negotiations for 
the Treaty of Maastricht. 

The post-Maastricht discussion continued to reflect the suggestions for a hierarchy which had 
already been element of the pre-Maastricht debate (12). New impulses have especially been added 
by a survey conducted by Winter (13), individual suggestions of which will be addressed more in 
detail in the discussion of how a new classification of acts could look like in practice (see part D of 
this paper). 

Many of the reform projects which are considered in the post-Maastricht reform debate do not 
explicitly address the idea to introduce a hierarchy of norms. However, they do immanently refer to 
or rely on its basic suggestions. For example, recent initiatives for a reform of the decision-making 
procedures within the EU concentrate on a reduction of the amount of decision-making procedures to 
basically three. The Council would decide by the majority of its votes, with the EP depending on the 
matter either giving an assent (Treaty amendments, international public law treaties of the 
Community and admission of new EU Members), deciding in codecision (the future basic procedure 
for law-making) or by issuing an opinion (for matters of the second and third EU pillar). The 
extension of the codecision procedure it thus practicable only when restricted to matters of 
legislative nature (14). As in the pre-Maastricht phase, the suggestions to introduce the participation 
of the Parliament in all legislative acts is frequently combined with the call for finding criteria to 
distinguish true legislative activity from implementing measures in order to reserve the sophisticated 
legislative procedure to politically relevant matters. A further element of discussion is the need of a 
reform of the comitology procedures and their simplification (15). Reform conceptions often provide 
for a stronger involvement of the EP in the comitology process. The distinction between legislative 
and executive subjects thus will be of some bearing in the definition of the EP's competencies in this 
respect (16). 

Some problematic aspects of existing hierarchic structures in current Community 
law 

In order to obtain a background for judging the impetus of change the introduction of a new 
hierarchic typology of acts would carry, some of the basic lines of the present legal order and 
institutional mechanisms of the Community which are at the centre of criticism shall be traced. The 
existing system is marked by hierarchic structures on both the vertical level (concerning the 
relationship between treaty provsions and derived, secondary law) and the horizontal level (the 
relationship between different norms on the same vertical level as well as the relationship between 
the Community's institutions). 

Vertical structures 

Problems on the vertical level of hierarchic structures in the current system arise in two areas: One is 
the relationship between primary treaty- and secondary law (17). The other is the hierarchic order 
immanent to differing types of secondary law.  
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EC law is usually categorized according to its main sources into treaty provisions and derived, 
secondary Community law, of which the secondary law is subordinated to the Treaties. Member 
State's law is subordinate to both. The existing vertical order between EC primary and secondary law 
is a result of mainly three factors:  

Firstly, secondary Community law is subordinated to the Treaty. Each institution is obliged to act 
within the limits of the powers conferred upon it by the Treaty and in accordance with procedural 
provisions (see: Art. 4 I, 145, 155 and 189 ECT). Secondly, additional criteria exist in the form of 
general legal principles, e.g. the basic principles concerning civil liberties common to the 
Constitutions of the Member States. Secondary Community law must not infringe on the basic 
principles. Thirdly, the fulfillment of these requirements is subject to supervision by the Court of 
Justice. The ECJ is competent under Art. 173, 175, 177 ECT to review the legality of the acts of the 
Council and the Commission and to declare such acts as null and void on the ground of infringement 
upon the Treaty (18). 

The application of these fairly straightforward principles usually poses no severe difficulties. 
Suggestions for change, nevertheless affect legislation which on one hand belongs to the scope of 
secondary Community legislation - because it is enacted by Community organs - and on the other 
hand also belongs to the scope of primary law due to its impact on treaty provisions (19). These 
matters are addressed in some of the suggestions for new hierarchic typology of acts by the 
introduction of a category "organic law" (20). This category is designed to rank in a hierarchic order 
below the treaty provisions. It should neverthless be distinguishable from the category of ordinary 
laws by means of a sophisticated decision-making process (21). 

On the level of secondary Community legislation vertical hierarchic relations can be found in the 
implicit hierarchic order between different formal legislative acts which is due to general rules of 
interpretation. The most important is that the measures the Commission adopted in exercising 
delegated power (Art.155 and Art. 145 third indent ECT) have to comply with the delegating norm 
(22). The exercise of delegated power must remain within the limits of the delegation and comply 
with the conditions and terms according to which the power was delegated (23). But also when a 
measure is not in application of delegated authority, a rule of preference can be found for 
implementing measures. Implementing measures must not conflict with the measures they apply, 
execute or specify. This rule is valid also for measures adopted by the same institution, since earlier 
legislation laying down generally binding and directly applicable rules must not be jeopardized by 
later directives and decisions with exclusively individual application (24). 

This current hierarchic system in particular poses a problem of lack of transparency. All legislative 
action, whether implementing measures, delegated legislation, or delegating or implementing 
decision taking use the same set of instruments of Art. 189 ECT. The hierarchic order of the different 
regulations, directives and decisions which is decisive for its interpretation does not reveal itself to 
the addressee of the norm without intimate knowledge of the legal background. Difficulties 
especially exist in the distinction between measures of truly legislative and those of implementing 
nature (25). Not even the fact that according to Art.155 ECT the Commission (in cases in which the 
Community itself implements the legislation) is generally responsible for executing Community 
legislation is of any reliable, interpretative help. The executive power within the Community lies 
either with the Commission, the Commission and comitology structures or with the Council (to a 
limited degree also with agencies), depending on the mode of execution provided for in the 
legislative act that needs further implementation (26). 

Transparency problems arise further from the existing multiple 'atypic' legal acts of which the legal 
effect is not always easy to define (27). Atypical legal acts in the EC Treaty are e.g.: "rules" in Art. 
6; "appropriate provisions" in Art. 75 (1) (d); "provisions" in Art. 99; "measures" in Art. 100a (1), 
130, 130g, 130s; "incentive measures" in Art. 126 IV, 128 V, 129 IV; "actions" in Art. 129a, 129c 
and "guidelines" Art. 129c, 129d ECT. 

Page 5 of 21Herwig Hofmann, A Hierarchy of Norms for the EC-Treaty

07/07/2009http://web.archive.org/web/19980121222128/www.iue.it/AEL/EP/Hh/Welcome.html



The Italian delegation's proposal of 1990 concluded that the current typology of legal acts - as 
basically defined in Art.189 ECT by their respective legal effect and not by their function, was 
adequate to the early days of the ECT with its fairly limited scope of competencies and only 
exceptional autonomous Community implementation of legislation. With a steady increase of 
competencies of the Community, a change of the institutional equilibrium and a consolidation of the 
implementary role of the Commission, it was now time to replace the classical typology by 
introducing a system of Community acts which were distinguishable by their function (Treaty 
provision, legislation, implementing regulation or implementing action). Additionally, the organic 
aspect of the division of powers with a clearer distinction between legislative and executive authority 
were to be strengthened. The new typology of acts should also result in clearer decision-making 
procedures for different types of norms (28). The Commission stressed the effect of facilitating the 
application and taking into consideration of Community law by national authorities and legislatures 
when simplifying the EC's typology of legal acts and therefore contributing to the principle of 
subsidiarity (29). 

Structures on the horizontal level 

At the horizontal level two sorts of problems arise. The first is the choice of the correct legal basis 
for Community legislation. The second is the current distinction between directives and regulations.  

The dispute over the correct legal basis of Community measures provides the reason for many 
interinstitutional disputes. The choice of the legal basis of a measure is of high relevance to the role 
an organ may play in the legislative procedure, since it not only indicates the objective and the nature 
of a measure but also the procedural requirements for its adoption. This is mainly due to the fact that 
subject area related treaty provisions are combined with specific rules for the respective decision-
making procedure. The mode of participation and the scope of influence of the different Community 
organs is therefore determined by the choice of the legal basis of a measure from primary treaty law. 

The choice of the legal basis is problematic since treaty provisions (as well as their amendments and 
supplements) generally are of equal ranking on the horizontal level (30). This formal equivalence is 
thus only a systematic frame. It is not more than a subordinate organisational rule in case of conflict 
between differing treaty provisions. Speciality is the main category to systematise the relations of 
ECT law on the horizontal level (31). The more general rule is subordinate to the rule specifically 
applicable to the situation in question (32). 

This rule of lex specialis being prior to lex generalis in practice poses problems with regard to its 
practical application. It is not always clear which factors contribute to the speciality of a treaty norm. 
The ECJ in a permanent line of decisions stated that "in the context of the organisation of the powers 
of the Community, the choice of the legal basis for a measure may not depend simply on an 
institution's conviction as to the objective pursued but must be based on objective factors which are 
amendable to judicial review" (33). Those factors include in particular the aim and the content of the 
measure (34). For finding the correct legal basis in the Treaty, the ECJ traditionally searched for the 
principal objective of the measure in question which determines the legal basis of the envisaged 
legislation (35). 

A consistent application of this method is not free of conflict when Community action can equally be 
based on a cumulation of several treaty provisions. This was the situation in numerous cases brought 
before the ECJ in recent years. The large number of different decision-making procedures make it 
most likely that the different legal basis of a legislative project are governed by different decision-
making procedures (36). Additionally, the distribution of the various procedural provisions to the 
subject areas (the result of many treaty amendments and bargaining compromises in the past) is 
organized in a fairly unsystematic way (37). 

The ECJ decided to apply only a single legal basis for Community legislation. Accessory elements 
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and simple effects of the legislation are not relevant for the choice of the legal basis ('de minimis' 
rule) (38). The choice in the most prominent cases of recent times - the Titanium Dioxide case - was 
governed not only by the criterion of the aim and the objective of the measure, but also by the 
necessity to observe parliamentary participation rights as one of the basic democratic principles in 
the Community (39). In more recent decisions by the Court the additional parameter of the safeguard 
of procedural rights seems to have established a place next to the objective -subject area related - 
choice of legal basis. Nevertheless, the subject related criteria is after all the decisive factor (40). It is 
therefore possible to determine the following two groups of criteria in the ECJ's decisions for the 
selection of the correct legal basis in the Treaties: subject matter related criteria (the lex specialis 
rule, the aim and content of the measure) and procedural criteria (the safeguard of the democratic 
principle). The attempt to systematize the different approaches can not hide the fact that there is still 
a great deal of legal uncertainty in this matter for EC legislation. The vast amount of cases especially 
since the introduction of the Single European Act (SEA) shows that it is a notorious source of 
interinstitutional conflict (41). This legal uncertainty restricts the comprehensibility of the legislative 
process. 

The 'hierarchy suggestions' address these problems by two means. The first is to detach the subject 
area related treaty provisions from their procedural aspects. The choice upon the legal basis of the 
envisaged legislative act would no longer determine the degree of influence which the different 
institutions have in the decision-making process. The second is the reduction of the decision-making 
procedures for legislation to one single one - the codecision procedure similar to today's Art. 189 b 
EC Treaty, which would allow the EP to participate at any legislative act. 

The second aspect of problems on the horizontal level is the relationship between regulations and 
directives which has been an element of extensive reform debate in the past. According to the 
Commission's opinion, the existing partition between regulations and directives is unsatisfactory. 
The directive currently is "a hybrid instrument of ambiguous status" (42). Criticism is particularly 
focused on the fact that the basic criteria of distinction in Art. 189 ECT (the addressees of the 
provisions on one hand, and the intended results and the methods to reach the results on the other) 
has in practice lost its relevance (43). Directives increasingly contain very detailed rules leaving only 
little or no choice at all for individual implementation in the Member States and often require literal 
transcription into national legislation (44). Additionally, not only regulations but also directives can 
show direct effect. This diminishes the differences between the two instruments (45). 

There are various approaches to change this situation. Some members of the Reflection Group on the 
1996 IGC intend to rely on the effect of appeals to return to the original spirit of the Treaty to use the 
directive according to its actual purpose intended in the Treaty (46). The advocates of the idea to 
introduce a new typology of acts basically favour two different approaches: One is the proposal to 
abolish the directive because of its "hybrid" nature and do away with the distinction between 
regulations and directives. This suggestion instead wants to introduce "laws" as the ordinary 
legislative instrument of the Community, which would only determine principles and general 
guidelines (47). The other suggestion is to maintain the basic distinction in the form of laws and 
framework laws. Framework laws should take the place of today's directives and are seen as the 
appropriate instrument for safeguarding the principle of subsidiarity (48). These different approaches 
will be addressed in detail later in this essay. 

Summary 

Summing up, it may be concluded that the suggestions to introduce a hierarchy of norms address 
some practical problems currently causing considerable legal uncertainty and interinstitutional 
dispute. Problems on the vertical level basically arise due to a lack of transparency. From the nature 
of the instrument used for the regulation of a matter does not reveal whether a legal act is a 'mother' 
or 'daughter' act, or whether it is of legislative nature of an implementing act. All Community acts 
come in the same set of instruments basically defined in Art. 189 ECT. A hierarchy of norms would 
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imply change in this respect basically by distinguishing between legislative and implementing acts.  

On the horizontal level many problems arise out of the existing case-by-case distribution of the 
currently over 20 different variants of decision making procedures in the European Union (49). This 
is the source of permanent interinstitutional conflict in regard to the correct legal basis of an EC 
measure. The role of the individual institutions is not discernible to the public or even to involved 
institutions. The plans for a reform of the hierarchy of norms address these problems by suggesting 
the definition of a single decision-making procedure for legislative matters which implies the 
detachment of individual subject area related provisions in the Treaties from single decisional 
provisions. This would reduce the conflict of the definition of the adequate legal basis of a measure 
and would lead to clearer distribution of powers to the institutions. 

At this state of deliberation it is possible to exclude certain facets of the literature's debate under the 
heading of a hierarchy of norms from the matter to be discussed furtheron: 

Firstly, there have been considerations whether - due to the increasingly constitutional and 
autonomous character of the EC Treaty - it would be possible to distinguish a hierarchy of norms 
among the provisions of the EC-Treaty law. According to the advocates of this idea it is possible to 
mark out certain basic elements of the primary treaty law which are, from the point of view of their 
constitutional nature, so essential that they have become unchangeable. Thus, considerations as to 
whether a distinction of unchangeable elements on one hand and amendable elements on the other 
would constitute a hierarchy of norms among primary treaty law will not be of further interest here 
(50).  

Secondly, some contributions to the hierarchy of acts are part of a more general discussion on 
shaping a Constitution for the European Union (51). Although this question is not the central aspect 
of the following considerations, proposals from the constitutional debate often introduce valuable 
contributions to the hierarchy discussion and will be addressed whenever beneficial for the subject of 
this paper. 

General aspects of and basic conditions for a reform of the 
classification of Community acts 

The suggestions for a new hierarchy of Community acts are embedded in the overall reform goals 
which formed the basis of the negotiations for the Treaty on European Union and are those of the 
1996/97 IGC. This chapter shall firstly consider how the advocates of the idea to reform the 
hierarchy of norms intend to contribute to the overall reform goals and then analyse whether these 
ideas have the potential to do so. Finally, the basic hierarchy suggestions (52) shall be examined in 
the light of the objections which have been forwarded in opposition to them. 

Suggestions for a hierarchy of norms and the reform of the EU 

Overall reform goals which not only structured the IGC's debate leading to the Treaty of Maastricht 
but also form the basis of the 1996/97 IGC can briefly be summarized as a demand for more 
efficiency, transparency and democratic legitimacy in the EU as well as to support the application of 
the principle of subsidiarity and to adjust the EU institutional structures for a future enlargement of 
the Union (53). According to the advocates of the idea, the introduction of a new typology and the 
hierarchic order among the Community's legal acts would be designed to address these reform tasks. 

Efficiency, so it is intended, would be enhanced by finding abstract criteria, by which the 
fragmentation of the EC's decision-making procedures could be reduced (54). Drawing a clear 
distinction between genuinely legislative measures which need to be debated fully by Parliament, 
and other normative acts which may be adopted by the politically competent executive" (55) could 
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place the "relations between the institutions on a rational balanced footing and thereby increase the 
overall effectiveness of the Community's decision making process" (56). Also the interactions 
between the EC institutions themselves are supposed to ease. A clearer allocation of responsibilities 
may facilitate the system of interinstitutional checks and balances (57). 

It is intended that the introduction of a stricter functional and organic separation of legislative and 
executive powers shall also increase the transparency of the legal system. Deciding 'technical' 
matters would, according to this suggestion, be part of an executive power's duties. The remaining 
'political' decisions could be evaluated by a majority of the EP's members and not only a minority of 
experts - the basis for democratic decisions founded on parliamentary deliberations forming the 
political will (58). Strengthening efficiency and transparency by introducing a new typology of acts 
and a hierarchy of norms by its supporters is seen as being also closely related to promoting the 
democratic legitimacy of the EC (59).  

The supporters of the new typology of acts therefore argue that the concentration of legislative 
procedures on the EC-level to one single procedure, the codecision procedure, would strengthen the 
EP's rights through permanent involvement in legislation. To place the EP at equal footing with the 
Council would illustrate the double source of legitimacy of the Union - the citizens and the Member 
States. The idea is, that democratic legitimacy could be increased through consistent participation of 
directly legitimized representatives of the peoples of Europe (60). 

Another principle which shall be enhanced by the reform of the hierarchy of norms is the principle of 
subsidiarity. This effect - so it is intended - should occur as each law were to specify, on a case-by-
case basis, the division of responsibilities between the Member States on the one hand and the 
Community on the other" (61). 

Finally, only if the European Union will be equipped with well working decision-making procedures 
based on simple structures and majority voting it is perceived to be capable to integrate new Member 
States, without endangering the standard of integration already achieved and allow further steps on 
the path to an "ever closer union among the peoples of Europe". The reform of the hierarchy of 
norms is therefore seen as one of the necessary adjustments of EC procedures for the integration of 
new member states into the EU (62). 

Do the hierarchy suggestions have the potential to contribute to overall reform 
goals? 

After this brief look at the coherence between the overall reform goals of the recent IGCs and the 
intentions underlying the suggestion to reform the hierarchy of norms, the following considerations 
shall analyse the conditions and the capacity of the hierarchy suggestions to contribute to the 
achievement of these tasks. Therefore two basic reform incentives of the proposals shall be isolated 
and their impact on the reform goals analysed. These are the suggestion to distinguish legislative 
from implementing measures and secondly, to detach procedural provisions from subject areas and 
instead to submit all legislative decisions to the codecision procedure. The effects of these two 
changes will be addressed in regard to the overall reform goals in the order of, firstly, the possibility 
to enhance democratic legitimacy, followed by the tasks of enhancing transparency, efficiency, 
subsidiarity and preparing the EU for further enlargements. 

Democratic legitimacy 

The first question therefore is, whether the hierarchy-suggestions are capable of contributing to more 
democratic legitimacy in the EU. An answer to this, of course, requests to define the phenomenon of 
the often deplored democratic deficit of EU governance. Taking this as a background, it shall be 
attempted to outline the hierarchy suggestion's potential to strengthen democracy of the 
Community's governance within the special circumstances of the sui-generis nature of the Union. 
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The democratic deficit 

The current system of Union's governance is often described as to contain a lack of legitimacy due to 
a phenomenon labelled as "democratic deficit". A digest of the literature's critique concerning the 
state of the Community's legitimacy can be developed by an analysis of three criteria: responsibility, 
parliamentarisation and accountability of EU governance (63). 

The first criterion which describes the phenomena of the transfer of responsibility, primarily analyses 
the effects of the transfer of decision taking to a higher level: the European Union with its specific 
conditions. It claims that the process of European integration has brought about a substantial transfer 
of powers from the Member States to the Community and Union, both within the exclusive and the 
concurrent sphere of responsibility. The rationalism of the approximation of laws under Art.100/ 
100a ECT as well as the possibility to provide for the powers necessary to attain one of the 
objectives of the Community under Art. 235 ECT and a wide formulation of the theory of implied 
powers by the ECJ (64) disentangled the strict principle of only limited delegation of competencies 
to the Community. The result is a loosened string of formal legitimacy of European governance via 
the Member States assent to the Treaties (65). In this process, the Community gained competence to 
exercise power which affects individuals in their direct private and public interest in an increasing 
intensity. This also increases the need for legitimising the exercise of power itself. In fact, the more 
intense the use of powers is, the stricter are the demands for its legitimacy (66).  

The transfer of competencies to the European level has had effects on the conditions of decision-
making procedures. Decisional competence for many policy fields was delegated to a decision-
making unit at which the individual's influence is reduced (67). This is not only due to the obvious 
fact of a larger amount of citizens on the European in comparison to the national level, but is also 
one of the difficulties of interest representation in a larger system. 

The transfer of decisional power to the EU level entails a transfer away from national parliaments to 
what on the national level would be judged part of the executive power. Fact is, that EC legislation, 
even after the TEU, is made in a system in which after all the Council plays a preponderant role. The 
members of the Council are national government ministers; therefore the Member State executive 
branch is reconstituted on the EC level as the principal legislative organ with, as noted above, an 
ever widening jurisdiction over increasing areas of public policy. Additionally, the volume, 
complexity and timing of the Community decisional process makes national parliamentary control 
increasingly difficult (68).  

Political economists describe this effect of the delegation of competencies using "principal - agent" 
models. The principal, the citizen, delegates the power to govern to agents - parliament and 
government. Principal - agent models allow to analyse existing control and information problems 
which arise from multi-level delegations (e.g. citizen - parliament - government). Their basic 
statement is that by prolonging the string of delegation, the principal's possibility of control is 
weakened, while the decisional discretion of the agent grows (69). In our context, when the 
governments of the Member States - as agents - have the possibility to delegate legislative power 
from their national level to the European level, at which they are also the principle players - they are 
able to reduce the national parliament's control in respect to their own policy and thereby gain larger 
autonomy.  

The effect of reduced parliamentary control of national governments can be described as an increase 
in national governments autonomy. By delegating responsibility they can more efficiently influence 
the national political agendas from the European level and therefore reduce the variety of choices left 
over for the national policy level. Furthermore in European bargaining processes national 
governments have privileged informational resources . Informational differences between the 
governments and the rest of the national political scenes allow "scapegoating" by which the national 
governments can blame defaults on developments on the European level, and "credit claiming" by 
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which they can claim to be the reason of positive developments actually achieved at the European 
level (70). 

The third criterion of legitimate governance, which has to be taken into account to outline the 
legitimacy deficit, is the factor of accountability. Prerequisite of the use of power to be held 
accountable, is the discernableness of responsibility. Discernableness can only be achieved when 
firstly the system of the distribution of competencies in general is understandable to the public, the 
media and also parliament controlling government. Additionally, the single case actor has to be 
transparent to the public. Another prerequisite of accountability is the reversibility of decisions both 
in the sphere of the choice of personalities and of the individual issues (71). These prerequisites 
encompass informational problems. The legitimacy criterion of accountability requires the 
possibility to obtain information on the responsible actors both in general and in the specific case. 

The extent of the informational problem due to a lack of transparency of both the organisational 
structure and the legislative procedure has already been mentioned. Problems in the current 
systematic structure of the sui-generis construction of the European Union arise due to its 
evolutionary development of more than twenty different decisional procedures for legislative 
matters, which enlarges the information problem to find the responsible actors in general and in the 
specific cases. The polycentristic nature of the Community system also contributes to this lack of 
transparency. 

The hierarchy suggestions' potential to reduce the deficit of democratic legitimacy 

The question of interest at this stage is how the proposed introduction of a new classification of 
Community acts with the essence of the described two basic changes could contribute to solve the 
complex problem of the lack of democratic legitimacy within the European Union and if so, to which 
extent this would be possible. 

The most central and simultaneously controversial aspect of the legitimacy debate is, whether an 
increase of influence of the EP in the legislative process - such as the use of the codecision procedure 
as the one and only decision-making procedure for legislative matters - would suitably contribute to 
the reduction of the legitimacy deficit. In other words, whether an enlarged role of the EP could 
encounter the effects of deparliamentarisation as result of the transfer of powers from the national to 
the European level. 

To this end it is necessary to analyse two distinct categories deriving from the analysis of the 
democratic deficit undertaken above. The first is the EP's capability to adequately represent the 
interests of the citizens and act as representational organ of the peoples of the Union. A second is 
whether accountability of EC governance could be added by strengthened EP rights. 

The first condition asks whether the European Parliament has the structural ability to serve as 
representative of the peoples of the Union and therefore add to democratic legitimacy of Community 
governance (72). Doubts arise e.g. from the current structural factors of European integration. Such 
can be described as follows: The larger the community is in which the decision-making process takes 
place the less weight electoral power carries and the less influence the individual vote has (73). 
There are many factors which contribute to the development. Foremost it is the structure of social 
organisation in Europe. To the extent, to which policy fields are transferred to the European Union, 
the possibilities of influence via national structures of policy shaping and interest representation 
mediated by interest groups, media control and many other factors described as "democratic 
infrastructure" is reduced (74). Another factor is that, generally, parliament plays an important role 
in giving voice to diffuse and fragmented interests. More sophisticatedly organized interests have 
other, additional, channels of influence e.g. direct lobbying. With a shift of policy fields to the 
European level, the diffuse interests experience greater difficulties in organising themselves than 
well organized (e.g. industrial) interests (75). Finally, representation by MEPs is difficult due to the 
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large size of the constituencies resulting from the relation between the number of EU citizens and 
MEPs (especially in larger Member States). All these factors add to the difficulties in making the 
larger European system more democratic. 

Whether the reduction of democracy can be compensated is basically a question of the extent of 
social legitimacy the system enjoys (76). The underlying differentiation of 'formal' and 'social' 
legitimacy of a political system has been developed in Political Science in order to differentiate 
various categories of legitimacy (77). Social legitimacy in the sense of de facto acceptance of the use 
of power can be obtained if citizens have both a basic positive attitude towards the political system 
(affective support) and if this attitude is confirmed by an adequate output (utilitarian support) (78). 
One factor which influences the affective branch of social legitimacy is whether the citizens accept 
to be governed by majority rule in the supranational arena, with the danger of single nationalities 
becoming a minority and being overruled by a majority of other nationalities. 

Democratic decision making within a 'polity' recommends the participants of the process - the 
'demos' - to possess a certain European collective identity, which enables the minority to bear to be 
overruled by a majority and therefore gives legitimacy to majoritarian decision-making procedures 
(79). Often deplored is that one of the most important categories for the collective identity at least in 
present times is not yet fully developed: The feeling of common identity emerging from which has 
been described as a mixture of socio-cultural factors like common history, common habits, even 
sometimes perceived common origin, and as central aspect the sort of communication community, 
marked by a common language and common communication networks on the European level (80). 
The main, but surely not exclusive, reason for concern in this respect is the segregation of political 
and communication communities fostered by the multitude of languages and historically developed 
divisions (81). Observers frequently point at the lack of common European public opinion, and 
therefore a missing basis for true parliamentary representation, capable of compensating for the loss 
of influence by the national parliaments through a European parliament (82). 

The result has been described as the structural dilemma of democratic legitimacy in the process of 
European integration. On one hand, effective solutions in a great deal of policy fields are dependant 
of being decided at the European level. On the other hand, there is not yet a European society in the 
shape of being ready to be governed by a parliamentary system with majoritarian voting that could 
mediate adequate direct legitimacy (83). If one subscribes to the point of view, that firstly there is 
only little social affirmative legitimacy to the EU, secondly language and other social boundaries 
prevent majoritarian decision making in some essential matters and that thirdly the 'infrastructure of 
democracy' on the European level does not (yet) exist to an extent which would allow to 
'parliamentarise' EU legislative structures, then denying sufficient voice to the national interests via a 
strong role of national governments could damage the affirmative social legitimacy of the Union 
(84). However, the strong influence of single national voices, in the extreme case with a national 
veto power, entails costs in terms of a decrease of efficiency. In an enlarged EU, the efficiency losses 
would become more substantial. This would be at cost of utilitarian social legitimacy and hit the core 
of European unity - the capacity of generating problem solutions. 

Could, in the light of this well known phenomenon, the enlarged role of the EP in the EC's 
legislative process help to overcome the dilemma? It is of course important to note that the 
arguments which point at the difficulties of democratisation and adding to legitimacy of the Union 
via strengthening the EP's rights do not call to exclude doing so. They are mostly intended to be 
understood in a warning sense, that parliamentarisation of the Union's governance can not be the 
only way of strengthening legitimacy and tackling the democratic deficit (85). Additionally, it should 
not be underestimated that conferring further competencies to the EP might enhance the 
development of further interest representation structures and thereby contribute to the development 
of conditions for parliamentary representation on the EC-level (86). The aspect of the democratic 
infrastructure and of the structural ability of the EP to represent the citizens' interest might therefore 
gradually increase when the EP is vested with more rights.  
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The second question in regard to the hierarchy suggestions to encounter the democratic deficit was 
whether democracy could be enhanced due to an increase in accountability of the Community's 
political actors. Above, accountability was defined by two elements: One was the discernableness of 
responsibility (both of the participating institutions and the acting individuals), the other asked 
whether decisions were reversible. Those changes to would basically contribute to both elements by 
reducing the amount of decision-making procedures and by distinguishing between legislation and 
implementation. Thereby not only the responsible institutions as such are discernable. Also the 
individual person actors within the institutions could eventually be made out more clearly by the 
public.This would reduce the described (87) possibilites of "scapegoating" and "credit claiming" 
because citizens could more easily make out responsible actors and influence changes in policy at 
the level where policy is decided. 

All in all, the question whether the basic innovations of the hierarchy suggestions on the level of 
secondary Community legislation - introducing the codecision procedure as only legislative 
procedure - could serve to increase democratic legitimacy of EU governance can be answered 
positively. Further parliamentarisation of EC legislation would despite all deficits strengthen the EU 
citizens' representation on EU level and add to political accountability of governance. 

Transparency 

The notion of transparency in the particular context of the decision-making process of the 
Community's institutions as such is little precise. In the debate in the run up to the Treaty of 
Maastricht, transparency was sometimes used as a synonym of opening the Council's documents to 
the public. To others transparency is a notion which contains more basic considerations of reform of 
the treaties ranging from improving the Treaty's readability to such aspects as more clearly defining 
the different institution's competencies and to reducing the amount of decision-making procedures 
(88). In the context of the hierarchy debate the notion of transparency is used in the second sense.  

Transparency of the legal system is a key to legitimacy of governance. It is a basic criterion for the 
establishment of formal legitimacy which is guaranteed by democratic structures that are designed to 
produce an uninterrupted chain of legitimation between the authorities and the sovereign (89). Only 
a transparent system has the capacity for generating control and responsibility, elements which are 
conditions for an effective chain of legitimation. The potential of the hierarchy suggestions to 
strengthen transparency within the European Union's legal system mainly lies in the simplification of 
the legislative procedure due to the reduction of the overall amount of the decision-making 
procedures. The suggested distinction between laws and implementing acts carries the possibility to 
increase discernableness of the responsible organs, increase the political representatives' capability of 
control of the executive and the public's understanding of the process in the Union. 

There is an additional aspect of transparency of the hierarchy suggestions relating to the publicity 
within the legislative process and accountability of the decision makers. This is mainly connected 
with strengthening the EP's rights in the legislative process and are based on the premise that 
decision-making procedure as well as the discussions in the process preceding the adoption of the 
legislative act itself have to be transparent to the public. As Bieber formulates "the EP, like any 
democratic parliament, is accessible to public both as regards its proceedings and its documents. (...) 
the real significance of the EP's publicity concerns public debate and the accountability of the 
institutions' activities" (90). The publicity immanent to the parliamentary process ensures the access 
to information of the entire legislative procedure including the alternative options for draft 
legislation and the ongoing political debates. "Hence Parliament serves as a «window» to any 
legislative procedure" (91). Such could not be replaced e.g. by more open information policy by the 
Council. 

In summary, the introduction of a new hierarchy of norms entails a considerable increase of the 
overall transparency of the legislative system due to three factors: The simpler structure of legislative 
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decision making, an increase in the publicity of EC legislation procedures through EP participation 
and more clarity of the legislative system due to the reduction of legislative procedures. The 
hierarchy incentives would therefore enhance transparency of the legal system and therefore 
contribute to overall legitimacy. 

Efficiency 

The concept of efficiency in the decision-making process of the Community institutions is similarely 
unprecise to the notion of transparency. On an abstract level, the efficiency of the legislative system 
is (together with transparency) one of the elements of social legitimacy of EU governance (92). 
Effective legislative and implementary structures are a necessary although not exclusive basis for 
both the production of an adequate output and the citizen's positive basic attitude (93). Affirmation 
to Community governance is - at least according to intergovernmentalist theories governed by a clear 
efficiency calculation on the level of the Member States (94) - an attitude which most likely also 
exists among citizens (95).  

It is thus often contested that in EC legislation social utilitarian legitimacy which is largely based on 
effectiveness of problem solution capacity and democratic legitimacy which is, among other factors, 
based on the European Parliament's capacity to participate in the decision of the Community's 
legislative acts, can both be achieved in a single decision-making procedure (96). The objection is 
that under current circumstances - with the Council's decisions often being a result of bargaining 
procedures and "package deals" not allowing to easily agree to external compromise (97) - it would 
make the decision-making systems for Community legislation even more inefficient if the EP, as 
additional institution, would participate at the decision of all Community legislative acts (98). 

The argument entails two different aspects which ought to be discussed separately. The first 
addresses a practical problem of the workability of a codecision procedure. Do the Council which is 
characterized by decision taking by means of bargaining of national interest and the EP which 
(despite all difficulties with the "democratic infrastructure") has the capability to generate more of a 
"volonté géneral" of the EU citizens, manage to interact in a way, that contributes to generate 
adequate problem solutions? When most of the cited authors issued their doubtful opinions, the 
codecision procedure was either only a project or was at the time not yet proved in practice. 
Meanwhile, interinstitutional arrangements for the proceedings of the conciliation committee under 
Art. 189 b ECT have been agreed upon (99). The institution's reports on the functioning of the TEU 
of 1995 do not report basic criticism or reservations against the codecision-making procedure under 
practical aspects, despite some suggestions for simplification in detail (100). The Commission 
positively stated that "contrairement à certaines craintes dues à sa complexité et à sa longueur, la 
procédure de codécision a jusqu'ici bien fonctionné. Cette procédure a notamment permis de prendre 
des décisions dans des délais raisonnables en particulier grâce à une bonne collaboration entre les 
institutions." (101) The results of recent research projects confirm this positive view (102).  

The second objection is of a more general nature. It questions the sense of a stronger parliamentary 
participation in the legislative process. The line of argument is based on the assumption that in all 
western societies the role of the administration for drafting the legislation and conducting the experts 
hearings has increased. Practically, it is said, many of the major decisions are taken in informal 
circles. A Parliament in this context has only notary role (103). This applies especially to the 
European context in which decisions are prepared and sometimes predetermined in the phase of the 
definition of problems, the drafting of decisions and their implementation by a system of interlinked 
co-ordination between national and EU administrations. EC legislation was, more than national 
legislation, characterized by the use of experts knowledge, the rationality of which was strictly task 
related, neutral to compromize and fairly independent to political interest representation (104). 

These considerations thus should be mirrored with some of the specific virtues the EP could 
contribute to the legislative process as e.g. described in a study of Grabitz et al. (105). The EP has a 
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special role to play in exercising democratic control of the EC legislation. Even where governments 
represented in the Council are equipped with more political power, the democratic control of the 
decisional output lies in the hands of the EP. This is described as to be even more effective, as there 
is no European "government" to which certain fractions in the EP would in practice be loyal to. 
Furthermore, the role the EP can play effectively within the EC sui-generis legal structure is that of a 
mediator between the citizens and the other institutions of the EU. It has the virtue of being able to 
give voice to more diffuse and less organd interests which in the administrative bureaucratic branch 
of EU governance may not be heard. Therefore it is a place in which innovations from society can be 
reflected. The innovative and interactive function of the European Parliament is a quality which to 
this extent other institutions do not have. Additionally, the EP has an important duty in scrutinising 
other institutions equipped with the instruments to do so e.g. by way of Art.138 c ECT (106). 

Hence, the virtues of the EP which, when used in the legislative procedure, may effectively 
contribute to increase the quality of legislation. They lie not so much in the EP's participation at 
detailed legislation but more in the general definition of the Community's policies and the 
supervision of implementation. This is an argument which supports the hierarchy suggestions which 
intended to reserve the more ponderous procedure of codecision for important matters to be decided 
by laws and to leave the more technical details to implementing measures of the Member States or 
the Commission. How, from the aspect of legislative technique, to realize this kind of division in a 
new typology of acts will be analysed later in part D of this paper.  

Efficiency gains therefore are to be expected form the hierarchy suggestions in two dimensions. The 
first is a stronger representation of the citizens' often diffuse and poorly organized interest, which 
may introduce new impulses into EC legislation. The broader scope of interest considered in the 
legislative process will improve the quality of legislation. Another factor of increasing efficiency of 
decision-making procedures would be the reduced influence of individual voices in the Council and 
the reduced possibility of 'package deals', due to the EP's participation in the decision of every single 
matter. The result of these factors could consist in strengthening social legitimacy of the Union's 
governance. 

The few considerations in this chapter on efficiency show that in Community legislation there is no 
need to choose between efficiency and democracy. If it should be possible to find a way to separate 
technical implementing from basic legislative matters, the intended change in the hierarchy 
suggestions could simultaneously contribute to a more efficient and more democratic EC legislation.  

Subsidiarity 

A different aspect is the goal of strengthening subsidiarity. According to the Commission's opinion, 
the proposed reform of the typology of Community acts would allow the principle of subsidiarity to 
"(...) be respected in full since each law would specify, on a case-by-case basis, the division between 
the Member States on the one hand and the Community on the other." (107) Others expect that "une 
articulation nette entre les fonctions législative et exécutive permettrait de répartir l'exercice de cette 
dernière fonction entre des institutions et les Etats membres, en accroissant par ailleurs largement les 
capacités d'intervention de ces derniers." (108)  

The Commission's suggestion has to be regarded in a wider scope. With its suggestions of 1990 the 
Commission intended to restrict legislation of the Council and the EP to determine the "principles 
and general guidelines and the 'basic elements of a matter to be dealt with'" (109). The Commission 
itself should have the right to spontaneously issue implementation rules of abstract and general 
nature, unless the Council and the EP would authorize the Member States to do so.  

Generally speaking, whether the implementation of a new typology of acts in such a way would have 
the effect of a stricter respect of the principle of subsidiarity is not obvious. Art. 3 b ECT provides 
for the Community legislature to take regard of the principle of subsidiarity whenever exercising 
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jurisdiction in areas which do not fall within exclusive competence of the Community. This 
obligation exists regardless of the nature of the typology of acts and whether or not they encompass a 
hierarchy of acts. Since the Treaty of Maastricht entered into force the introduction of a new 
typology of acts might therefore not have great influence on the extent to which the principle of 
subsidiarity is observed. But also the Commission's argument that by restricting the Council's and 
EP's scope of legislative power to general guidelines would strengthen the structural backround for 
less detailed legislation and therefore stengthen subsidiarity seems questionable. Community 
legislation had sometimes become detailed due to a perceived need for uniform application of 
Community standards and legislation (110). This need would not diminish because of the 
introduction of a new hierarchy of norms - uniform standarts might in practice then be definied by 
other Community institutions than the legisaltive power. The overall gain of subsidiarity might under 
those circumstances turn out to be rather small.  

Preparing for the enlargement of the EU 

Would the hierarchy reform contribute to preparing the EU for future enlargement? An increase in 
efficiency, transparency and democracy within the Community's legal structures and decision-
making procedures thus has repeatedly been described to be the most important prerequisite for such 
undertaking (111).Two factors are of special relevance in this context.  

One is the scope of matters at which the intergovernmental mode of decision-making is predominant 
because the Council plays the decisive role, deciding with qualified majorities or even unanimously. 
These are difficult to handle in an ever larger Union with growing disparencies between the Member 
States. The threat of a blockage of decision taking arises not only where unanimity is required. It 
also arises in the scope of majority voting. In matters where unanimity is required, individual 
Member States would have the theoretical possibility of blackmailing the other Members. In matters 
in which qualified majority is required, the presently common and effective practices such as 
bargaining and the process of drawing up "package deals" would become more complicated. 
Bringing together coalitions adequate to avoid blockages grows less likely in a larger Union with 
diverse interest and the decisional "costs" rise when the amount and the heterogeneity of the 
Council's members increases (112). 

The second factor relevant to the problem of adjusting the EC's legal structures to an enlarged Union 
is the problem of reconciling democratic legitimacy and social legitimacy. The dilemma between the 
acceptability of majoritarian decisions and the necessity for majority voting, including parliamentary 
participation safeguarding efficient decision making on the other will become even more obvious in 
an enlarged Union.The enlargement to Middle- and East European countries will bring about an 
increase of the heterogeneity of interests, historical experience and economic data among the Union's 
Member States. Parliamentary work will become increasingly difficult with additional languages and 
the lack of adequate intermediary interest representation on the European level which include the 
new Member States. 

The current problems outlined in the first part of this paper will increase with an advancing number 
of Member States and with an increase of their economic and cultural heterogeneity. Solutions to the 
dilemma though are much the same as described above in the discussion on democratic legitimacy 
within the Union. Although the introduction of a wider scope of EP's participation and majority 
voting in the Council can not remain the only measure to increase the legitimacy of Union's 
governance it is, as shown above, an adequate way to increase efficiency, transparency and 
accountability of the policy making. 

Additionally, it is imaginable that many elements of the 'democratic infrastructure' needed to run 
interest representation in the Union will develop. The problems with nationally or by language 
borders segregated communities may be more difficult to solve. But with an increase of decisional 
competence of the EP and more transparent overall decision-making structures, media coverage and 
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awareness of the importance of European governance may rise in the Member States. In this sense it 
is well possible to agree to the proposal of Kielmansegg to anticipate some of the basic factors of 
representative democracy and give them a chance to develop (113). 

Furthermore, the legislative procedure which inevitably becomes more ponderous in an enlarged 
Union even if reformed in the above suggested manner, ought to be reserved to sufficiently 
important matters. The question of how to draw a line between legislative and executive matters will 
be dealt with in the following. 

The reform suggestions in the light of their opponents' objections 

The suggestions to install a new typology of acts and an appropriate hierarchy among them, stirred 
up fundamental critique. Criticism has arisen at two levels: The overall necessity and the workability 
of the suggested new typology. This subchapter shall present and evaluate the most central 
objections concerning the overall necessity of the hierarchy suggestions. Aspects of the workability 
will be element of chapter D.  

1 Basic criticism has for example been forwarded in the debates of the Reflection Group for the 1996 
IGC, at the IGC leading to the TEU as well as in the literature. The hierarchy plan was rejected by 
some delegations because it was "based on the idea of separation of powers within a State". The 
Union should not be subject to that kind of organisation of powers. The reform incentives would 
change the existing "institutional equilibrium" in a way inadequate to the sui-generis nature of the 
EC (114) by shifting too much legislative power from the Council to the EP and executive power 
from the Council to the Commission (115).  

2 The following considerations shall analyse these objections in three respects: Firstly, it might be 
questioned whether the distinction between the exercise of legislative and executive powers at the 
EU level is at all necessary. Secondly, such separation of powers might impinge the existing 
"institutional equilibrium" and thirdly, such distinction could be inadequate to the sui-generis nature 
of the European Union and Community. 

3 The first aspect of criticism towards the suggestions points at the overall necessity of a horizontal 
separation of powers within the EU. The existence of a vertical separation of powers between the 
Member States and the EU has repeatedly been applied as an argument contesting the necessity of a 
horizontal separation of powers at the EC level. According to this opinion the national state concept 
of a separation of powers - an instrument to restrict the powers of the individual institutions and to 
act as a guarantee for freedom and the rule of law - is guaranteed in the EU by the two instruments: 
Firstly, by a limited delegation of powers without the right of 'competence - competence' and 
secondly by a vertical separation of executive powers between Member States and the EU. At stake 
is only a limited part of sovereign powers not the sovereignty as such (116).  

4 This criticism is not adequate to encounter the hierarchy suggestion's underlying premise of a 
horizontal distribution of powers. The intention of the hierarchy suggestions is to strengthen 
efficiency and transparency of the legislative process and is aimed at letting the Parliament 
participate in all legislative acts in order to enhance the democratic aspect of legislation. By the 
distribution of powers alongside the distinction between legislation and implementation it is intended 
to balance the requirements of the ponderous legislative procedure with the type of measures for 
which such a procedure would be applied for. Matters of executive character like implementing 
single case decisions could be element of simpler administrative procedures handled by institutions 
well equipped to do so. 

5 The virtue of a vertical separation of powers between Member States and the EU is to guarantee a 
limitation of the single level's powers as a whole. But only the horizontal separation of powers 
among the EC institutions can contribute to a more democratic, transparent and efficient structure 
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'within' the EC, once it is responsible of certain policy fields. In the light of the hierarchy 
suggestion's reform tasks, the objection that the vertical separation of powers in the supranational 
system served the same goal as the horizontal separation of powers on the national level is therefore 
not convincing. 

6 The second aspect of the objections claimed that the distinction between legislative and 
implementing measures would entail a violation of the existing "institutional equilibrium" of powers 
based within the Community's legal order. 

7 The ECJ uses the term "institutional equilibrium" in various judgements to define the 
responsibilities the Treaties refer to the different institutions. "Observance of the institutional balance 
means that each of the institutions must exercise its powers with due regard for the powers of the 
other institutions" (117). The line of decisions reflects the change of the institutional equilibrium 
according to the different stages of the institution's development and the development of their mutual 
relationship. For this reason the institutional equilibrium is not a factor which can be regarded as a 
fixed principle governing the Union's legal order (118). It has to be observed within the context of 
the historic development of the institutional relations. 

8 Some authors even generally reject that the notion of an 'equilibrium' or a 'balance' of powers 
within the institutional system should have an impact of its own. The concept has to be seen in the 
context of the progressive conception of the Treaties, already mentioned above. It serves as a guiding 
principle only when related to the existing provisions of the Treaties (119). According to Wallace 
"the integration process has involved a contiguous testing of institutions and institutional 
relationships through the operation of their formal rules (via the treaties) and the lessons of 
experience and practice. This combination has both a dynamic and a fluidity that have allowed 
institutional adaptation and indeed have invited those involved to probe the parameters of the 
institutions in which they are participate. Indeed it is a recurring assertion that it is in essence an 
institutional experiment in response to new policy challenges and that it is an incomplete and 
conditional process. (...) The original institutional design in the founding treaties in any case 
reflected several different approaches and objectives, inviting the protagonists of these different 
views to prove their preferences. It is not only that political institutions and processes are generally 
subject to change in response to circumstances and experience, but also that volatility was an inbuilt 
feature of the European integration model." (120)  

9 Due to this dynamic character of the European Union's structural development it would not 
generally seem inadequate to change the institutional equilibrium in further treaty reforms as such. 
The equilibrium is no static principle. The question whether the horizontal separation of legislative 
and executive powers were an alien concept to the existing institutional balance and of the sui-
generis nature of the Union can only be answered by an analysis of the existing inputs to the exercise 
of powers in the Community's legal order and the possible limits to its further development. To find 
an answer requires a more precise understanding of the 'separation' of powers.  

10 The common understanding of the principle of the separation of powers is an organic one. The 
separation of the powers relates to institutions which hold the legislative or executive or judicial 
offices. But, as Lenaerts formulates: "As has been well known for several decades now, such an 
organic understanding of the separation of powers is not practicable in the European Community. It 
simply appears to be impossible to characterize the several Community institutions as holders of one 
or the other power since a close analysis of their prerogatives certainly does not indicate a clear-cut 
line between the legislative and the executive branches of the Community government." (121) This 
does not render the separation of powers meaningless. It allows to primarily focus on a 'functional' 
definition of the separation of several powers, rather than on an institutional or organic one (122).  

11 This functional understanding is an abstract definition. It relates the legislature to the function of 
enacting legislation and the executive to the function of executing or applying the legislation to 
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individual decisions. The functional separation of powers can be made out as a feature underlying 
the Community legal order (123). The organic inputs in the functional exercise of these three powers 
within the Community organs is quite diverse: The legislative power is currently exercised by 
various forms of interaction between the Commission (right of initiative, and in a few cases a 
genuine legislative power (124)), the Council and the EP (in various subject area related procedures). 
The Community has no legislature, but a legislative process different for every individual subject 
matter (125). The executive power, in matters exercised by the Community itself (126), lies with the 
Commission, the Commission and the Council in case of comitology structures, the Council alone or 
in a limited scope with independent agencies. The existing institutional equilibrium is characterized 
by this distribution of organic inputs to different functions (127).  

Are there any limitations for a further development of this exisiting institutional equilibrium? The 
argument that limitations arise from the sui generis nature of the European Union addresses the third 
element of criticism: that the hierarchy of norms would be inadequate to the very nature of the 
EU/EC. This argument implies that the sui generis nature is defined by the Council's role as the 
central organ of the Union exercising legislative and executive functions. The perception of the 
Council as central institution includes that it could be controlled best by national parliaments. The 
argument stresses that parliamentarisation of the EC governance structures were inadequate to the 
sui-generis nature because the model of parliament's participation was based on a statal construction, 
to which the EU does not correspond (128). 

But what are these elements of the sui-generis nature of the EU? From a historic perspective, the 
most striking is its dynamic character. Unlike national states, the Union's constitutional order is 
directed at transformating itself towards an "ever closer Union among the peoples of Europe". It can 
be described as both a process and a structure. The constitutional organisation of the European Union 
is not that of a federal state with several single member states, even though some undoubted parallels 
exist. Instead, the current situation has been described as a process of institutionalized interaction 
between the different actors in an objective related political process (129). The constitutional 
organisation has developed a 'polycentristic' character, in which Community's policies are 
formulated in a network with actors ranging from the Union's organs, the Member States' 
governments to institutions such as the countless interest groups (130). Although the Union was 
created by international public law Treaties, subjects to the legal order are not only the Member 
States but also their nationals, both groups enjoying rights and bearing duties by European law. 
Whether this means that legitimacy in the EU derives from two sources, the Member States and the 
citizens is element of dispute. Advocates of stronger parliamentarisation use the double legitimacy in 
this sense as the premise of their arguments.  

Consequently, the opinions differ as to whether the double legitimacy ought to lead to an enlarged 
role of the EP in legislation. Opponents to the idea point at the specific legislative process in the EU 
which in their eyes is characteristic for the sui-generis nature. According to this view, the Member 
States ought to remain the central actors and permanently dominant factors for further integration. 
The nature of legislation through their representatives and experts ought not to be changed in favour 
of more parliamentary rights which would not be adequate to the interwoven process of policy 
making in the EU (131). 

Other voices in literature refer to the dynamic character of the EU's constitutional structure, which is 
open to be adapted according to the current stage of the "ever closer Union among the peoples of 
Europe". This includes to change the specific gravity within the institutional triangle between 
Council, EP and Commission according to every stage of transition on the way to Union. This view 
is most convincing due to the aspect that giving the EP more powers means to respect that the more 
the activity of the Community imposes obligations on individuals the more means for assuring the 
representation of the individuals have to be created. Bieber rightly asks, what else the "effet utile" of 
Art.137 - 144 ECT should be, other than providing for the basis of the EP's participation at 
Community legislation (132). This point of view was also affirmed by the ECJ which held that the 
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participation of the representatives of the peoples of the Union was a basic democratic principle 
within the Community's legal order (133). From a legal point of view there do not seem to be limits 
in regard to strengthen the EP's participation at the legislative procedure becasue of non-compliance 
with the sui-generis character of the EU/EC. 

Besides the legal arguments there are considerable doubts as to whether the conditions for 
democratic representation exist in the EU. These had been addressed above (134). But taking these 
doubts serious does not mean to accept that democratic legitimacy can not be conveyed in a non-
state context. Existing concepts for democratic representation in non-statal environments are based 
on an understanding of a European demos, as a group of citizens organized on different levels e.g. 
the municipal (135), the statal and the Union's level (136). The dynamic and polycentristic character 
of the sui-generis nature of the Union is open to these considerations as Art. 8 ECT shows. 
Accepting that the European Union not only consists of a group of Member States but is also carried 
by a demos which the Union itself has created, opens the possibility of interest representation of the 
peoples of the Union in a Parliament which has the right of codecision and is adequate to a 
democratic sui-generis legal order of the Community.  

12 The definition of the Council's role as the core sui generis of the Community is contestable not 
only because of the results of the idea, the conception as such is based on contestable assumptions. 
In a dynamic and evolutionary system it is not so much the role a individual institution plays as such, 
but the system's nature that defines its sui generis character. An abstract definition of the sui-generis 
nature of the Union relying on the functional understanding of its dynamic, polycentristic, double 
legitimized character is open to an adaption of the distribution of powers when this turns out to be a 
necessary adaptation to meet new challenges of the Union.  

13 Besides the concerns regarding the separation of powers other basic objections have been offered 
as well. Critical voices point out that the envisaged changes entail the implementation of a bicameral 
legislative body. This would be inadequate to the state of development of the European Union which 
is clearly no longer an international public law system in which the equality of the states plays the 
major role, but on the other side can not be compared with a national state basically relying on the 
equality between the citizens (137). Objections of this kind have been addressed at various occasions 
in this paper resulting in the observation that the premise of the criticism is justified, but not its 
conclusion. The supranational legal system is none of the two alternatives nevertheless the double 
legitimacy can be respected in a bicameral system of legislation. 

14 More basic reasoning for disapproval claim that the hierarchy suggestions propose too radical and 
too complex a change to be effectively realized within the evolutionary pace of the EU's 
development. This objection is equally unconvincing when looked upon from the perspective of the 
problem analysis in this paper's first chapter. Pressure for change arises especially from the 
necessary enlargement of the Union. Treaty reforms are due to handle the enlargement. It would 
rather seem problematic to refrain from introducing necessary adaptations in the EU's system 
Furthermore, as shown above, the elements of construction of the hierarchy suggestions are basically 
laid out in the current Treaty configuration.  

Objections also circle around to the workability of the proposed hierarchic system. Misgivings are 
that the suggested new typology of acts would provoke practical difficulties, especially in the 
distinction between the designated different levels of legislation (138). Besides of this general 
criticism, doubts exist as to whether a rational basis could be found to assign the various decision 
making processes to the role Parliament has to play as legislator. According to EP Rapporteur 
Martin, it is problematic that "hierarchy of norms" or "classification of acts" mean different things in 
different national legal frameworks. "It appears to be very difficult to reconcile these different points 
of views" (139). One of the main concerns after all is the problem of whether criteria could be found 
to "distinguish clearly where is the border between a principle and its implementation, or between 
the law and its implementing regulations" (140). 
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This brief résumé of concerns in regard to the workability of the hierarchy suggestion should suffice 
to outline the tasks of more detailed reflections on the tailoring of a hierarchic order among the 
Community's legal acts. These 'technical' aspects of the installation of a workable typology of acts 
shall be addressed in the following chapter D.  

Continued ...  

This annex is part of the study "Joseph H.H. Weiler, Certain Rectangular Problems of European Integration" 
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