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General Orientation  

We were commissioned by the European Parliament to study Certain Rectangular Problems of 
European Integration. Four elements were identified by Parliament: Hierarchy of Norms, Relative 
Competences, Decision Making Processes (including Comitology) and Subsidiarity.  

Conceptual Dimension  

We understood the very idea of the Rectangle as inviting a focus on the connections or relationships 
among the four elements each of which is understood relatively well on its own and needs little 
elaboration and to search for a certain balance among the four. For example, the thrust of our study 
of Competences and Subsidiarity is in relating these to problems of legitimacy and then connecting 
the discussion to decision making.  

In studying these connections and relationships we employed a basic "Parliamentary" sensitivity so 
that this study could be part of an overall Strategy for Enhancing Democracy. Parliament can and 
does have positions on all aspects of governance but has a special sensibility to the paradigm of 
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democracy: Legitimacy, Representation, Transparency, Fairness and the like. Of the many 
perspectives that could be adopted we chose thus The Empowerment of the European Citizen as the 
key prism through which to examine the Rectangular problems.  

Programmatic Dimensions  

We do not restrict our reflections exclusively to issues which can be translated into Treaty Revision. 
The IGC can be an occasion for many enhancements which do not actually require a Treaty 
Amendment. The IGC will be judged by the citizens of Europe by results - not form.  

In this Executive Summary we focus, primarily, on the programmatic aspects. However, the specific 
gravity of this Study does not rest only or even primarily with its programmatic dimension, 
important as this may be. It rests, instead, with a reconsideration of some of the most fundamental 
questions which under-grid the policy choices. The executive summary cannot be a substitute for the 
entire study.  

Finally, should Parliament wish to pursue any of the proposals, we would be available rapidly to 
prepare the necessary drafts of Treaty amendment.  

Situating the Rectangular Problems: Towards A Model of 
European Governance: Internationalism, Supranationalism 
and Infranationalism 

The discourse of democracy in the European Community - and strategies for its enhancement, 
presuppose the existence of a polity. The Three Pillar structure of the European Union of which the 
Community is but one pillar dominates most thinking. The typical approach taken towards Pillars II 
and III is not that they are not democratic, but that they are a more primitive form of European 
Integration and that the principal strategy in relation to them should be one of eventual 
Communautarisation. The approach we are commending in this study leapfrogs the theology of 
politically classifying the Union and also leaves aside the Three Pillar debate. From the perspective 
of power -- its exercise, control and accountability -- we prefer to speak not of three pillars but of 
three modes of governance: International (or Intergovernmental), Supranational and Infranational. In 
this way we identify in the Study the problems of governance specific to each of these modes.  

The Inter-Supra-Infra model is advocated as an alternative prism through which to re-assess the 
problems of governance at the European level. No increase in the powers of the European Parliament 
alone could fully address the democratic deficiencies of European governance, especially in relation 
to intergovernmental and infranational modes of governance. Neither would full 
Communautarisation.  

Historically, Parliamentary success has resulted from both a maximization of its tangible political-
legal muscle as well as from highly visible, symbolic acts.  

Programmatic Proposal:  

We are advocating a double strategy. Alongside Parliament's input into the formal Treaty 
amendment Process, it should, simultaneously, be developing and articulating a Counter-Voice, 
reflective of its identity to be ready and published before or immediately after the ratification of the 
new Treaty. This could take the shape of a Charter on European Democracy (or a Charter on 
Democracy in the European Union) which would succinctly and in accessible language consolidate 
the essential Parliamentary positions on a People Europe. Such a move would seek to achieve three 
aims: A. It would provide a permanent yardstick against which to judge progress in the Union in this 
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area including the results, whatever they may be of the 96 IGC. It would help differentiate 
Parliament from the other Institutions and articulate its own identity. It would also help to privilege 
the issue of Democracy from all other issues which, appropriately, are on the Parliamentary agenda. 
C. It would clarify unequivocally the responsibilities of other Institutions, including national 
Parliaments, in ensuring transparency and accountability of the political process.  

Certain Rectangular Problems: Hierarchy of Norms 

The Distinction between the External and Internal Dimension of Hierarchy of 
Norms and the Issue of European Citizenship 

Usually the issue of "Hierarchy of Norms" in Community discourse refers to the proposals, 
articulated already in the 1984 Draft Treaty for European Union, for a more "rational" internal 
hierarchical organization of Community norms. One typical proposal, adopted in the defunct EP 
Draft Constitution of the European Union, would re-organize the "acts" of the Union in an hierarchy 
comprising of Constitutional Law, Organic Laws (regulating in particular the composition, tasks or 
activities of the Institutions and Organs of the Union) and ordinary Laws. In addition, Institutions 
would be empowered, under the Laws of the Union, to adopt Implementing Regulations and 
Individual Decisions. We characterize this dimension of the "Hierarchy of Norms" debate as 
Internal.  

External Hierarchy concerns not the relationship among internal Community norms but the 
relationship between Community norms and Member State norms. In theory and in practice this 
issue seemed to have been resolved decades ago: The European Court of Justice in its grand 
"constitutionalizing" decisions in the 60s announced the doctrine of Supremacy which established a 
clear hierarchy between Community norms and conflicting Member State norms. The former were 
"supreme" to the latter.  

This indispensable External Hierarchy, long considered a foundational asset of the acquis 
communautaire, has been coming under direct and indirect challenge. Such a challenge, though 
disguised, is to be found in decisions of the German Constitutional Court and the Belgian Cour 
d'Arbitrage There are already decisions of lower courts in Germany which are challenging the 
authority and superior hierarchy of Community norms. This trend may continue and is exacerbated 
by the conduct of certain Governments. It has been raised, more openly than ever before from certain 
political quarters in certain Member States.  

The problems with the External Hierarchy are fundamental and pose a far greater threat to the future 
of the Community and Union than the issue of Internal Hierarchy.  

Our study links this issue to a growing legitimacy crisis which, in part, derives from a perceived lack 
of authority of the Union to impose such an authority. This, in turn, is linked in our study to the week 
position of the individual as Citizen of the Union.  

This study finds that the current discourse of citizenship trivializes the notion.  

Citizenship and Rights  

Citizenship and Rights (usually fundamental human rights) are invariably thrown together in the IGC 
96 debate. This is particularly characteristic of the approach adopted so far by Parliament. We 
consider this conflation as part of the problem. Almost uniformly in every single Report and 
Resolution, official and unofficial, the same phraseology is employed when the issue of citizenship 
and rights is discussed: The problem is defined as alienation and disaffection towards the European 
construct by individuals. The medicine is European citizenship. What is the content of this medicine? 
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Rights, more rights, better rights, all in the hope of bringing the Citizen "...closer to the Union." On 
what basis is the claim made, again and again, that rights will make people closer to the Union? 
Human rights have a place in the discourse of citizenship, even an important place to which we shall 
allude. But given how thing stands, developing political means of control is more central to 
European citizenship than piling on new human rights.  

-- As to the specificity of citizenship provisions, the Powers-that-be must accept  

That European Citizenship has a grave and symbolic character in the vocabulary of political 
discourse and cannot be treated as some cheap public relations artifact. The public will not be fooled. 

That "padding" the concept is probably worse than doing little and it is better to move on this 
concept with great deliberation, with few but strategic and symbolically important constructs and 
with considerable patience.  

That, likewise, creating unrealistic expectations is worse to the European construct than an organic 
evolution.  

External Hierarchy and European Citizenship - Programmatic Proposals 

� Given that Genie cannot be returned to the bottle, the first most practical proposal we would 
make which may even be realistic in the current political circumstances is, contrary to received 
wisdom, to abandon the rather laughable effort to extend further the Citizenship provision and 
to leave Article 8 (or its successor) simple and terse  

Every person holding the nationality of a Member State shall be a citizen of the Union. Citizens of 
the Union shall enjoy the rights conferred by this Treaty and shall be subject to the duties imposed 
thereby.  

� Nothing more. This would be in line with Article 210 which provides tersely that the 
Community has legal personality but does not proceed to enumerate the characteristics of that 
personality. The attributes of citizenship will emerge from other provisions of the Treaty and 
the case law. The proposal of the European Parliament to try and group under the Citizenship 
Article all the rights granted Union citizens under the Treaty is non-practical.  

� The Emergence of European Parties seems essential - i.e. giving teeth to 138a -- endorsing the 
idea of Political Parties at the European Level. At present, even elections to the European 
Parliament are national events, dominated by national politics, and controlled by national 
parties which then proceed to form political groups in Parliament. This will not change when 
and if there is a full uniform electoral process. One cannot imagine a meaningful European 
Citizenship when there are not some political processes in which the individual participates in 
his or her capacity as a European rather than Member State citizen.  

� The democratic tradition in most Member States is of Representative Democracy. Recourse to 
forms of Direct Democracy - such as referenda are exceptional. Given the size of the Union 
referenda are considered particularly inappropriate. However, the basic condition of 
Representative Democracy is that at election time the citizens "…can throw the scoundrels 
out" that is replace the Government. This basic feature of Representative Democracy does not 
exist in the Community and Union. The form of European Governance is - and will remain for 
considerable time - such that there is no Government to throw out. Even dismissing the 
Commission is not the equivalent of throwing the Government out. Consider further that there 
is no civic act of the European citizen where he or she can influence directly the outcome of 
any policy choice facing the Community and Union. Not elections to the European Parliament, 
not elections to national Parliament.  

� We endorse, thus, most strongly some form of direct democracy at least until such time as one 
could speak of meaningful representative democracy at the European level. Our proposal is for 
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a form of Legislative Ballot coinciding with elections to the European Parliament. The 
possibility should exist, when enough signatures are collected in, say, five Member States (the 
number of signatures should go beyond an absolute minimum coupled with a minimum 
percentage from the electoral role of the various Member State -- this would encourage 
transnational cooperation between political forces from large and small countries) to insert 
ballot initiatives when European Elections take place (and, after a period of experimentation 
possibly at other intervals too.) In addition to voting for elected representatives, the electorate 
will be able to vote on legislative measures. Results would be binding on the Community 
Institutions and Member States within the sphere of application of Community law unless 
overturned by a similar procedure or by a particularly onerous legislative process. The 
Commission, Council, Parliament or a National Parliament could refer a proposed initiative to 
the European Court of Justice to determine - in an expedited procedure -- whether the 
proposed Ballot initiative is within the Competences of the Community or in any other way 
contrary to the Treaty. In areas where the Treaty provides for majority voting the Ballot 
initiative will be considered as adopted when it wins a majority of vote in the Union as a 
whole as well as within a majority of Member States. (Other formulae could be explored.) 
Where the Treaty provides for unanimity a Majority of voters in each Member State would 
have to have voted for it. Apart from enhancing symbolically and tangibly the voice of 
individuals qua citizens, this proposal would encourage transnational mobilization as well as 
giving much higher European political significance to Elections to the European Parliament.  

� One problem with Community legitimacy is that it is a system of Representation with No 
Taxation. The Statal rather then Citizenship nature of the Union is no more evident than in the 
financing of the Union. Revenues derive from levies on imports and exports and, principally, 
from State transfers from VAT receipts. So, like the political process itself, though it is the 
money of individuals which the State collects, it is the money of the State which is transferred 
to the Union. Consider how one speaks of the British contribution or the Danish contribution 
to the Community. What if Community financing or a portion of it derived directly from 
income tax and that portion would be designated as such -- like social security contributions or 
the like? This is a proposal which will be resisted by all concerned. The States because of the 
empowerment of the Union to levy direct taxation; the Union because it will fear the wrath of 
the taxpayers who might suddenly take an interest in the finances of the beast; The individual 
because they will have, directly, to pay out. But taxation, although levied on residents too, is a 
classical and meaningful artifact of citizenship: It instills accountability, it provokes citizen 
interest, it becomes an electoral issue, par excellence. Choosing between MEPs and parties 
will no longer be just an extension of local politics and national preferences. Likewise, if 
Europe is to take its responsibilities towards the East seriously -- a European version of the 
German Solidarbeitrag would be something to consider.  

� Another, duty oriented proposal, is, paradoxically, where rights come in. Practically all 
Institutions and parties interested in the IGC have put on their Christmas lists, their pet rights. 
Parliament's Resolution, for example, requests in tantalizingly non committal language: 
"inclusion of an explicit reference in the Treaty to the principle of equal treatment irrespective 
of race, sex, age, handicap or religion (including mentioning the fundamental social rights of 
workers set out in the Charter, enlarging upon them and extending them to all citizens of the 
Union... "or, in equally ambiguous language "... the Treaty should contain a clear rejection of 
racism, xenophobia, sexism discrimination on grounds of a person's sexual orientation, anti-
Semitism, revisionism and all forms of discrimination and guarantee adequate protection 
against discrimination for all individuals resident within the EU." Typically, the human rights 
apparatus does not apply horizontally as between individuals. But the problem of racism, 
xenophobia and the like do not, on the whole, derive from acts of public authorities. The 
proposal, the idea, we are suggesting is to target some of these rights, and model them on 
Article 119 -- ie inviting the Community authorities to introduce legislation which would 
prohibit certain conduct in, say, the workplace, or other zones of commercial activities 
(housing, employment) etc. In this way, the right of the individual against public authority is 
converted into a duty towards other human beings. This would, following, our analysis, would 
enrich the notion of a human right as part of citizenship (even if the duty extends to non 
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citizens as well).  

Fundamental Human Rights  

This issue is, of course, fundamental to the authority of Community norms and to the preservation of 
the External Hierarchy of Norms. The discourse about it too has, in our view, suffered from a surfeit 
of rhetoric and not sufficient attention to what we consider are the true issues.  

Programmatic Proposals  

Accession of the Community (or Union) the ECHR.  

Reviving its 1978 initiative the Commission has recently re-proposed the accession of the 
Community to the European Convention on Human Rights. Since the Court, erroneously we believe 
(though politically convenient to some) has found that the Community has no competence under the 
Treaty to accede to the Convention. The issue, then, has been put squarely on the agenda of the IGC.  

The issue which the IGC has to face then is the decision in principle whether accession is desirable 
and/or necessary. For the most part, the judicial protection afforded by the European Court of Justice 
meets or exceed Strasbourg standards and there is no compelling case for accession on protection 
grounds. The main advantage which would accrue to the Community would be the symbolism 
inherent in subjecting even the European Court itself to a measure of scrutiny by an outside body. It 
would also be esthetic. How can one preach to all the new East European states the virtues of the 
ECHR and not be a Member oneself (a little bit like the democracy story: Democracy is a condition 
for accession to the EU, but the EU suffers from a perennial Democratic Deficit itself). Accession 
will take a long time and will require modification of the ECHR and ratification of all its Members. 
Still - a formal request of the Union to adhere would be symbolically important especially in view of 
Enlargement.  

A Community Catalogue of Rights 

Should the IGC adopt such a written catalogue of rights? And what if the Community commits itself 
to Accession to the ECHR? We would be concerned if this argument were raised as an excuse not to 
have an autonomous Community catalogue. We think it would be unsatisfactory if by default the 
ECHR became the Community's catalogue.  

The big problem, then, would be the content of such a catalogue. We exclude the option of the IGC 
drafting a catalogue de novo. All comparative experience suggests that such an exercise takes years. 
We would not wish, after all, the Community catalogue to look like the TEU chapter on Citizenship!  

Two "realistic" options seem to be open to the IGC: Either inserting an amendment committing the 
Community, with a fixed deadline, to the drafting and adoption of a catalogue. The drawback of this 
would be year another delay and the fact that if a catalog were adopted outside an IGC framework, it 
could not have the status of the Treaty itself and could too easily be amended by the Community 
legislator. Or, adopt, with modifications an existing, off the shelf, catalogue. The most promising in 
this respect appears to be the Declaration of Human Rights of the European Parliament. 
Parliament should stand behind its own Resolutions.  

A New Title within the Treaty: Towards a Human Rights Policy 

The common theme which brings together the issue of Accession, Adoption and the clamor for new 
rights, is a an emphasis on Judicial Protection. Implicit in this discussion is the assumption that 
provided the normative content and the Judicial protection thereof be sufficiently wide in its 
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catchment (capturing all classical and new socio-economic rights); sufficiently high (protecting them 
at an adequate level); and sufficiently clear (affording the individual, and the legislator, the ability to 
know what rights are protected), the main problems of human rights are essentially solved. This, we 
argue in the Study is erroneous.  

The normative-judicial model must be complemented by an Access-to-Justice approach which insists 
on effective vindication over and above the normative content and judicial enforcement.  

What we are proposing therefore is that the Treaty be amended to include among Community 
Policies(!) a new Title: Human Rights. It could possibly be Title I (which would replace 
symbolically the current Title 1 - Free Movement of Goods). The content of this Title may include a 
Community catalogue of human rights, though, if a Catalogue is adopted it may be better to position 
it at the beginning as part of the Foundations of the Treaty. But the centerpiece of the new Title 
should, in any event, include the basics of a Community (and Union) Human Rights policy as we 
find in other Titles such as the Environment.  

Any such Treaty Mandate should emphasize that the policy is to be operative In the Field of 
Community Law so that there can be a reasonable demarcation of the reach of such a Community 
policy into Member State activities. The goals of such a policy would not be to place new restrictions 
on, or create new obligations for, the Member States but to be confined to human rights in the sphere 
of application of Community law. In the Study we provide detailed suggestion of the goals and 
activities of a Community human rights policy.  

Human Rights - Summary of Programmatic Proposals 

� Even though accession to the European Convention of Human Rights is not hugely important 
from a functional point of view, such accession would be of symbolic significance Both 
internally and externally. The Convention would apply only within the sphere of application of 
Community law and and Accession would not represent an encroachment on Member State 
prerogatives.  

� More important would be for the Community finally to adopt its own internal catalogue of 
Human rights - possibly making use of the European Parliament Declaration - or at least write 
in a firm, dated, commitment for such an internal catalogue to be adopted.  

Most important would be a commitment to a Policy of Human Rights - limited to the sphere of 
application of Community law - which would enable the Community and Union to narrow or close 
the Access-to-Justice gap in the current architecture of Rights.  

Internal Hierarchy of Norms: Infranationalism and 
Comitology - The Unregulated Regulators  

The classical discussion of internal hierarchy has two interconnected dimensions - Constitutional and 
Institutional. The first is concerned with the per se need to rationalize the current hierarchy of norms 
within the Community legal order. The second is concerned with an alleged rationalization of the 
decisional process.  

Our view is that the existing hierarchy as well as the Article 189 classification of Acts are highly 
irrational and could, functionally, benefit from decisive revision.  

We also believe that Article 189 has clearly outlived its classificatory utility. For example, the highly 
artificial distinctions drawn -- in relation to the direct effect of norms -- between Regulations and 
Directives have become a source of arbitrary discrimination among the subjects of Community law. 
The policy objectives which the distinction between Regulations and Directives sought to achieve 

Page 7 of 11Certain Rectangular Problems of European Integration - Executive Summary

07/07/2009http://web.archive.org/web/19980121221944/www.iue.it/AEL/EP/sum.html



can be better accomplished by, say, "framework laws" which would define objectives and set targets 
for Community Institutions and Member States and might even specify certain legal results - such as 
automatic internal effect - if Institutions or States fail to implement them.  

The proposal, adopted in the defunct EP Draft Constitution of the European Union, would re-
organize the "acts" of the Union in an hierarchy comprising of Constitutional Law, Organic Laws 
(regulating in particular the composition, tasks or activities of the Institutions and Organs of the 
Union) and ordinary Laws. Ordinary laws could be of the "framework variety."  

In addition, Institutions would be empowered, under the Laws of the Union, to adopt Implementing 
Regulations and Individual Decisions.  

There can be many variations on this basic classificatory regime.  

The deepest controversy concerns the divide between laws and implementing and executing 
measures. The direction of most proposals is essentially to assign those functions to the Commission 
with various levels of involvement and control by Parliament and Council.  

But there is another dimension to the debate which, in our view, is too often neglected. Whatever the 
allocation of power between Council, Commission and Parliament in the Implementation.  

The most significant "constant" we could find across the Comitology board was the emergence of 
Networks the interaction of which describes and differentiates among Committees better than any 
formal description. The actors in the networks would be not "The" Commission, but Commission 
officials, not "The" Government of a Member State but national civil servants, and then a wide 
variety of "lobbyists" and interest groups.  

The first problem is one of transparency which goes far deeper than confidentiality or otherwise of 
documents. You have to know 'what's going on' in order to know what documents to request.  

Secondly, there seems to be week normativity of the process. What is troubling, and what should, in 
our view, be the concern of Parliament is the unregulated nature of this world of regulators.  

� There are no clear standards - except in areas which affect in a direct and individual way 
certain interests such as Competition and Anti dumping - about notice and solicitation of 
interests.  

� There are no clear standards about representation of special interests and the public interest.  
� There are no clear standards about fact-finding.  
� There are no clear standards about time-table of procedures  
� There are no clear standards concerning reasoning beyond the rather vague minimal standards 

imposed in some contexts by the Court.  
� There are no clear standards about remedies.  

Internal Hierarchy of Norms - Programmatic Aspects 

� First we recommend a shift in the burden of the Parliamentary voice on the matter of hierarchy 
of norms from the issue of inter-institutional allocation of implementing power to the cause of 
regulating the regulators - whoever they may be.  

� It is not clear which of the existing models - the German Administrative Procedures Code 
model, the American Administrative Procedures Act, the British Citizens' Charter or the 
French Charte des Service Publics or something between are most suitable for the Community. 
It is also not clear where and how the phenomenon of Agencies should fit into this picture. The 
exact level of regulation which would bring the best balance between efficiency, 
representativity and accountability is a subject of fierce debate among scholars. The 
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Community has made strides in discrete areas such as access to documents, publication of 
green papers and the like. Member States have been pressing in areas where they are sensitive: 
The Danes about transparency, the French request for a European Charter of Public Service 
and Parliament itself in inviting already three years ago a proposal on minimum standards for 
public service. What is needed is an interinstitutional effort to integrate all these disparate 
efforts into a coherent whole. Since Infranationalism crosses the turf of Commission, Council 
and Parliament, we recommend the setting up of an Inter-Institutional Task Force with a brief 
to bring forward by a determined date a comprehensive proposal for addressing - legislatively, 
administratively and through instruments of Soft Law such as Codes and Chartes , the issues 
identified here and those associated with it.  

Lexcalibur: The Virtual European Public Square 

The most important and, in our view, far reaching proposal to emerge from this Study is probably the 
most simple one. It probably does not require a Treaty amendment and can be adopted by an Inter-
Institutional Agreement among Commission, Council and Parliament. It could be put in place in 
phases after a short period of study and experimentation and be fully operational within, we estimate, 
two to three years. We believe that if adopted and implemented it will, in the medium and long term, 
have a greater impact on the democratization and transparency of European governance than any 
other single proposal currently under consideration by the IGC.  

Even if it does not require a Treaty amendment we recommend that it be part of the eventual IGC 
package as a central feature of those aspects designed to empower the individual citizen.  

We are proposing that - with few exceptions - the entire decision-making process of the 
Community, especially but not only Comitology - be placed on the Internet.  

For convenience we have baptized the proposal: Lexcalibur - The European Public Square.  

We should immediately emphasize that what we have in mind is a lot more than simply making 
certain laws or documents such as the Official Journal more accessible through electronic data bases. 

We should equally emphasize that this proposal is without prejudice to the question of 
confidentiality of process and secrecy of documents. As shall transpire, under our proposal 
documents or deliberations which are considered too sensitive to be made public at any given time 
could be shielded behind "fire-walls" and made inaccessible to the general public. Whatever policy 
of access to documentation is adopted could be implemented on Lexcalibur.  

Certain Rectangular Problems - Competences/Subsidiarity and 
Decision Making 

Approach and Orientation  

The approach we take in this section of our Study was not to try and come up with the optimal list or 
formula for dividing competences between the Community and Union and its Member States. From 
the Draft Treaty onwards such lists and formulae exist galore on which we report in the associated 
Study on Competenes.  

Instead, our approach is "phenomenological" - i.e. we try and understand how the issue of 
competences "plays out" in a polity such as the Community. What is the nexus between it and other 
governance structures and processes, and finally, to explore what can be done to try and anchor 
certain competences if that is what the political process wishes.  
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One major underlying dilemma of competences is the coexistence of two world views which in a 
certain sense are irreconcilable.  

For one world view division of competences is functional, a matter of allocating the "best", "most 
efficient" "most rational" level of governance to the appropriate subject matter. Subsidiarity can be 
read as giving expression precisely to this view: It starts from a presumption that decisions should be 
as close as possible to those affected by them; but if better, more efficient, outcomes can be assured 
at higher levels of governance, that would not only be a condition for taking those decisions at that 
level but also a justification. The classical example is trans-boundary pollution: Since no one state 
can tackle the problem alone, it may, and should, be tackled at the transnational level.  

The other world view is essentialist rather than functional. Boundaries between jurisdiction are 
considered as an expression of "inviolable" values. We can characterize this approach - distinct from 
the above version of subsidiarity - as one of Fundamental Boundaries. Fundamental Boundaries are 
like fundamental Rights. Everybody is in favour except when they get in the way of one's pet project. 
The appeal of fundamental boundaries rests in two parallel roots. First as an expression of a vision of 
humanity which vests the deepest values in individual communities existing within larger polities 
which, thus, may not be transgressed. Smaller social units can suffer parallel oppression to 
individuals by stronger societal forces and, thus, must be protected. The second appeal lies in the 
simple fact that fundamental boundaries help prevent the aggregation of power in one level of 
government. It is thought that there is a per se value in preventing that type of aggregation.  

The attempts to reconcile the functional with the essential becomes a search for legitimation. This 
legitimation can be pursued by a strategy which will combine different approaches:  

1. There can be an attempt to draw fundamental boundaries around some core Statal functions. But it 
would be very difficult without doing serious violence to, say, the Internal Market to make those 
boundaries truly inviolable.  

2. The nexus between decision making and competences does not only explain the emergence of the 
present crisis of competences. But it does most definitely suggest that we think that there is a nexus 
between these two concepts and that to the extent that the Community and Union maintain 
differentiated decision making, "heavy" decisional procedures can help compensate for jurisdictional 
flexibility.  

3. Finally, since inevitably the Community and Union will continue to occupy major fields of 
activity where the drawing of fundamental boundaries is inconceivable and where decisional 
heaviness would be dysfunctional, a lot will depend on a careful exercise of restraint in interpreting 
the functional guidelines provided in both the first paragraph and the second and third paragraphs of 
Article 3b. Courts can not replace the legislator in micro-managing the decisional delicacy of 
Subsidiarity. But credible Judicial Review can help restore confidence - among national parliaments 
for example -- that the Community legislative process is under control also in this area. Indeed, we 
would give a very sympathetic consideration to the idea of empowering national Parliaments to bring 
cases before the European Court of Justice on the grounds of violating the jurisdictional limits of the 
Union.  

For reasons to which we alluded and which are developed further in the associate Study we do not 
think that a solution to this problem can be found by a simple drawing up of new list of competences 
for the Community. Instead, we believe that long term solution can only take place by a change of 
ethos. Institutions can play a role in this.  

Programmatic Proposals  

� We propose to grant standing to National Parliaments to challenge the legality of Community 
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Measures on grounds of lack of competences before the competent judicial authorities of the 
Union.  

� We would propose the creation of a Constitutional Council for the Community, modeled in 
some ways on its French namesake. The Constitutional Council would have jurisdiction only 
over issues of competences (including subsidiarity) and would decide cases submitted to it 
after a law was adopted but before coming into force. It could be seized by any Community 
institution, any Member State or by the European Parliament acting on a Majority of its 
Members. Its President would be the President of the European Court of Justice and its 
Members would be sitting members of the constitutional courts or their equivalents in the 
Member States. Within the Constitutional Council no single Member State would have a veto 
power. The composition would also underscore that the question of competences is 
fundamentally also one of national constitutional norms but still subject to a Union solution by 
a Union institution.  

� We know that this might be taken as an assault on the integrity of the European Court of 
Justice. That attitude would, in our view, be mistaken. The question of competences has 
become so politicized that the European Court of Justice should welcome having this hot 
potato removed from its plate by an ex-ante decision of that other body with a jurisdiction 
limited to that preliminary issue.  

Certain Rectangular Problems of European Integration 
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