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The free movement of cultural goods in the European Union 

1. Introduction 

All the European Union Member States have laws on protecting their national historic and 
cultural heritage. 

Some of those countries make the removal and shipment of cultural goods subject to certain 
requirements, while others directly prohibit the marketing of such goods. 

However, there are clear differences between the laws of the southern European countries, which 
have highly protectionist arrangements owing to their greater artistic heritage, and the northern 
European countries, which have drawn up far more flexible, elastic and less protectionist laws 
given that they have a smaller number of cultural treasures and constitute the main markets for 
trade in works of art'. Three basic laws were adopted by the European Union following the 
creation of the single market - these concerned the export of cultural goods and the return of such 
goods if they were unlawfully removed from the territory of a Member State'. 

This paper will look at the Community provisions and the problems relating thereto in Spanish 
law. 

2. CounciI Regulation (EEC) No. 391 1 of 9 December 1992 on the export of cultural goods 

The Community regulation (No. 391 1/92 of 9 December 1992) on the export of cultural goods 
came about as a result of the abolition of the Community's internal frontiers with a view to the 
creation of the single market. To that end the Single Act had introduced Article 8a which 
stipulated that 'the Community shall adopt measures with the aim of progressively establishing 
the internal market over a period expiring on 31 December 1992 ....... The internal market shall 
comprise an area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured in accordance with the provisions of this Treaty'. 

That piece of Community legislation significantly affects the national provisions on the export 
of cultural goods in that, by providing for the abolition of physical, fiscal and customs borders 
between the Member States, it makes it difficult to impose controls on trade in cultural goods 
between the European Community Member States and non-EC countries. 

See T.L. Margue, La protection des Trisors nationaux dans le cadre du Grand Marcht: problimes et perspectives, 
Revue du Marche Commun et de 1'Union Euro@enne, 1992, p, 905. 

' See D. Voudouri, Circularion etprotection des biens culturek dans I'Europe sansfrontieres, Revue du Droit Public de 
la science politique en France et 6 I'etranger, 1994, p. 479; F. Fechner, Die Vorhaben der EG zum Kulhtrguterschutz, 
Die offentliche Verwaltung, 1992, p. 609; K. Sierh, ffandel mit Kulturgiiten in der EWG, Neue Juristische 
Wochenschrift, 1993, p. 2206; and B. Audit, Le statut des biens culturek en droit intemationalprivifranGai3, Revue 
internationale de droit compare, 1994, p. 405. 
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The free movement of cultural goods in the European Union 

The Member States currently restrict border controls to those goods which are designated, under 
national legislation, 'national treasures of artistic, historical or archaeological value'. 

Consequently, exports of cultural goods from other Community Member States are not 
theoretically subject to effective controls3. 

Given that the completion of the single market implies the abolition of controls at the 
Community's internal frontiers, there is awareness of the need to make provision for uniform 
controls on exports of cultural goods at the Community's external borders to ensure that goods 
protected under national law do not evade those national provisions and thus end up being 
exported to a third country by a Member State other than the country of origin4. 

To prevent such adverse effects and ensure uniform controls, as provided for in Article 113 of 
the EC Treaty, the CounciI adopted the above-mentioned Community regulation. 

Essentially, the system proposed by the Commission and adopted by the Council is a pragmatic 
mechanism which gives a clear definition of the scope of the legislation. 

In so setting out the scope of the measures, the regulation aims to identify the various categories 
of goods protected without going into the definition of which cultural goods are included 
amongst 'national treasures of artistic, historical or archaeological value'. 

The regulation consists of 11 articles, subdivided into 3 titles: 

(1) Export licence (Articles 2 to 5) 
(2) Administrative cooperation between the Member States (Article 6) 
(3) General and final provisions (Articles 7 to 11). 

These provisions are preceded by Article 1, which defines the term 'cultural goods' although it 
refers to the Annex for that definition. More precisely, the article states that 'without prejudice 
to Member States' powers under Article 36 of the Treaty, the term 'cultural goods' shall refer, for 
the purposes of this Regulation, to the items listed in the AnnexI5. 

See the Commission's introductory report to the proposal for a regulation (NO. 391 1/92). 

Par Tung - Laii Margue, L 'quortation des biens culture& dam le cadre du Grand March& in Revue du Marche Unique 
Europkn, 1993, p. 92. 

Some categories of goods listed in the Annex have been criticized on the grounds of their general, all -encompassing 
nature or the lack of any specific economic evaluation. In this connection, see C. Biscaretti Di Ruffia, It Regohmento 
n "3911/92 del Consiglio relativo all'esportazione di beni culturali ed it Trattato sull'Unione Europea in Diritto del 
Commercio Internazionale, 1992, p. 495. 
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The free movement of cultural goods in the European Union 

By adopting this regulation, the Community has laid down its own criterion for protecting 
national treasures - in other words, a common minimum protection criterion - without requiring 
such goods to have been protected beforehand under national legislation. This means that those 
cultural goods subject to protection under national law which are not mentioned in the Annex 
shall not enjoy Community protection when it comes to export6. 

The Community therefore plays a role, above and beyond the Member States, in protecting the 
common cultural heritage while at the same time cooperating with the Member States, pursuant 
to Article 128 of the Treaty of Rome, in the conservation and safeguarding of cultural heritage 
of European significance. 

A key provision of the regulation is Article 2, under which the export of cultural goods outside 
the customs territory of the Community shall be subject to the presentation of an export licence. 
The export licence shall be issued at the request of the person concerned (Article 2(2)). 

In this connection, Commission Regulation (EEC) No. 752/93 of 30 March 1993 introduces a 
specimen export licence form and the measures to be taken by the Member States to avoid any 
forging or distortion of forms. 

Article 2(2) of the Council regulation stipulates that the export licence shall be issued 'by a 
competent authority of the Member State in whose territory the cultural object in question was 
lawfully and definitively located on 1 January 1993 or, thereafter, by a competent authority of 
the Member State in whose territory it is located following either lawful and definitive dispatch 
from another Member State, or importation from a third country, or reimportation from a third 
country after lawful dispatch from a Member State to that country'. 

The article in question envisages two different situations. The first implies that the cultural good 
is located in the country of origin or the country in which the good is legally located on 1 January 
1993. 
In that case, the competent authority of the Member State in question must issue the licence in 
accordance with national law. However, the regulation stipulates that the export licence may be 
refused where the cultural goods in question are covered by legislation protecting national 
treasures, as provided for in Article 36 of the Treaty of Rome7. 

Accordingly, if the goods cannot be exported under national legislation, the licence will not be 
issued. 

The second scenario is if the good has been legally imported into a Community Member State 
from another Member State or a third country. In that case, the authority empowered to issue or 

Luis Martin Rebollo, El comercio delartey la Uni6n Europea, 1994, p. 118. 

The hypotheses set out in the regulation must be justified by previously -established objective criteria based on the need 
to protect the cultural heritage while at the same time avoiding arbitrary discrimination. 
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The free movement of cultural goods in the European Union 

refuse the licence under national law shall be the competent authority of the Member State into 
which the good has been imported. 

Some authors have pointed to various problems in interpreting the regulation owing to its lack 
of clarity, particularly as regards the concepts 'definitive dispatch' and 'lawful dispatch'. 

As far as definitive dispatch is concerned, it has been pointed out that the lack of precision could 
have adverse consequences for the purchaser-importer who decides to re-export the good to 
another country, be it a Community Member State or a third country, and is prevented from 
doing so by the national cultural protection legislation of the first importing country'. 

It would therefore be desirable to allow for a guarantee period to distinguish a provisional 
dispatch from a definitive dispatch. 

As far as lawful dispatch is concerned, Article 2 would seem to imply that only the goods listed 
in the regulation are protected rather than all goods classified as possessing cultural value in the 
country of origin. 

This could be dangerous for those countries which have highly protective domestic laws under 
which the definition of cultural heritage is wider and more extensive than the Community 
legislation. More specifically, those Member States which have the richest cultural heritage and 
which therefore, by definition, have more protective laws, fear that they may be dispossessed of 
their own cultural goods by countries which have more flexible provisions and will export those 
goods to third countries. 

The regulation introduces an exception in that it allows for the possibility of getting round the 
requirement to present an export licence. 
The competent authority does not have to require export licences for cultural goods which are 
'of limited archaeological or scientific interest' or which 'are not the direct product of excavations, 
finds and archaeological sites within a Member State' or where 'their presence on the market is 
lawful'. 

This exception, which was not provided for in the Commission's initial proposal, does not appear 
to be a valid justification for such different treatment compared with other categories of cultural 
goods. It should be borne in mind that this provision was included in the regulation mainly at the 
urging of the United Kingdom which, as the main market for antiquities of this kind, refused to 

* A Member State's highly protective national legislation must be deemed not to be applicable to an imported good at least 
during the 12 months following importation, given that the export licence is valid throughout European Union territory 
for a year (Article 9 of Regulation (EEC) No. 752/93 of 30 March 1993). 
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The free movement of cultural goods in the EuroDean Union 

set up the enormous bureaucratic system needed to issue an average of 200 000 export licences 
each year for archaeological objects of no real interest9. 

Lastly, Article 6 of the regulation deals with administrative cooperation for the purposes of 
achieving the above-mentioned objectives and stipulates that the provisions of Council 
Regulation (EEC) No. 1468/81 shall apply mutatis mutandis. It also stipulates that Member 
States shall establish, in the context of their mutual relations, cooperation between the customs 
authorities and the competent authorities. 

3. Council Directive 93/7/EEC of 15 March 1993 on the return of cultural objects 
unlawfully removed from the territory of a Member State 

The aim of the directive is to secure the return of an illegally-exported cultural object. However, 
before analysing this piece of legislation, it is first of all necessary to look at the existing 
international regulations governing such matters. 

The principles of national cultural treasures and the right to the return of such objects were 
recognized in law for the first time at the 1815 Congress of Vienna when provision was made 
for France, under the Napoleonic regime, to hand back works of art taken from the respective 
countries of originlo. 

More recently, these principles have been the subject of two international conventions, one 
concluded by Unesco in 197711 and the other by the Council of Europe in 198512. 

As far as the Community is concerned, the Court of Justice of the European Communities stated, 
in its judgment on the case of the Commission versus Italy13, that the rules of the common market 
and, especially, those relating to the free movement of goods, also applied to articles possessing 
artistic or historic value, subject only to the exceptions expressly provided by the Treaty of 
Rome. Article 36 of the Treaty stipulates that the provisions of Articles 30 to 34 of the EC Treaty 
on the elimination of 'quantitative restrictions' between Member States shall not preclude 

see T.L. Margue, La protection des Trisors nationam dam le cadre du Grand Marchi: probl2mes et perspectives in 
Revue du March6 Commun et de 1'Union europ6enne 1992, p. 91 1. 

lo See T.L. Margue, op. cif. p. 906. 

Unesco Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership 
of Cultural Property. 

l2 European Convention on Offences Relating to Cultural Property. 

l3 Judgment of 10 December 1968 in Case 7/68 ECR [l9681 423. 
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The free movement of cultural goods in the European Union 

prohibitions or restrictions on imports, exports or goods in transit justified on grounds of the 
protection of national treasures possessing artistic, historic or archaeological value14. 

While it does not prevent the Member States from applying their own protective laws within the 
limits of Article 36 of the EC Treaty, the abolition of internal frontiers as a result of the single 
market could call into question the effectiveness of that article by making illegal trade in cultural 
objects easier, thereby highlighting the need for legislation on an international scale15. However, 
the conventions referred to earlier have been deemed insufficiently effective in counteracting the 
effects of the internal marketI6, and this was the reason for adopting Directive 93/7/EEC, which 
was transposed into the Spanish legal order by means of Law No. 36/1994 of 23 December 1994. 

The sole aim of Directive 93/'7/EEC is to guarantee the protection of national treasures possessing 
artistic, historic or archaeological value, within the limits of Article 36 of the EC Treaty, and it 
therefore introduces arrangements enabling Member States to secure the physical return to their 
territory of cultural objects unlawfully removed therefrom in breach of national or Community 
provisions guaranteeing such protection. 

The directive therefore concerns a Member State's specific right, irrespective of the ownership 
of the cultural object in q~estion'~. 

The Community directive does not therefore distinguish between stolen and non-stolen goods, 
and does not contain provisions governing civil or criminal proceedings brought by the 
requesting states and/or the owners of a cultural object that has been stolen. Instead, it refers to 

l4 For an interpretation of Article 36, see P. Pescatore, Le commerce de l'art, et le Marchi Commun, Revue Trimestrielle 
de Droit EuropQn, 1985, p. 451 et s q .  and A. Mattera, La libre circulation des oeuvres d'art a I'intirieur de h 
Commumutk et la protection des Traors nationaux ayant une valeur artktique, historkpe ou arch&ologique, Revue du 
March6 Unique Europhn, 1993, p. 9 et seq. 

l5  See also J. Schwarze, DerSchutznarionalen Kulrurguts in europaischen Binnenmarkt, Juristenzeitung 1994, p. 1 1 1  and 
A. Roccella, Ordinamento communitario ed esportazione di beni culmrali, Diritto Communitario e degli scambi 
internazionali, p. 539. 

See D. Voudouri, op. cit.. p. 499 et s q .  

l7 See also A. Roccella, op. cit., p. 553. 
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The free movement of cultural goods in the European Union 

the national laws of the Member States (Article 15 of the directive). The right to return of the 
object'* does not therefore depend on the good or bad faith of the requested party19. 

The above considerations clearly show that the directive must be interpreted in accordance with 
Article 36 of the Treaty of Rome. 

Unlawful removal of the object 

As far as the unlawful removal of a cultural object is concerned, the directive implies that a 
cultural object legally exported from the territory of a Member State cannot be returned to that 
Member State, for example where the object was issued with an export licence despite being 
subject to an export prohibition20. 

Although the obligation to return cultural objects applies only to the Member States, the scope 
of the Community directive includes cases in which the objects are intended to be exported 
unlawfully to third countries, provided the object is still located in a Member State. Moreover, 
where an object is not returned at the end of a period of lawful temporary removal or where there 
is any breach of another condition governing such temporary removal, it is deemed to have been 
unlawfully removed within the meaning of the directive (Article l(2)). 

The directive applies only to cultural objects unlawfully removed from the territory of a Member 
State on or after 1 January 1993 (Article 13). However, the Member States may apply their own 
arrangements to cultural objects unlawfully removed prior to that date (Article 14). 

The burden of proof as to the unlawful removal of the cultural object from national territory is 
incumbent upon the requesting Member State (Article 8), as is the requirement to show that the 
removal was completed after 1 January 19932'. 

J. Ceuster, Les regles communautakes en matiere de restitution de biens cultureb ayant quitti illicitement le territoire 
d'un Etat membre, Revue du March6 Unique Europkn, 1993, p. 33. The author states that the two proceedings 
mentioned do not have the same aim: the dispossessed owner wishes to have possession of the object once more, but he  
may intend to leave it in the requested Member State, for example if he has a secondary residence there: the requesting 
Member State, on the other hand, wishes to secure the physical return of the object to its territory, regardless of who 
owns it. 

l9 See G. Res,  op. cit., p. 953. 

2o see J. Ceuster, op. cit., p. 55. 

21 See J. Ceuster, op. cit., p. 47. Voudouri fop. cit., p. 519) states that it is nevertheless difficult for the requesting 
Member State to prove the date on which the object was unlawfully removed, particularly when it comes to non -listed 
objects such as the products of unlawful excavations. F. Fechner (op. cif., p. 617) and G. Ress (op. cit., p. 953 et s q . )  
therefore advocate that the burden of proof be reversed. 
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The free movement of cultural goods in the European Union 

Article 7 of the directive states that return proceedings may not be brought if removal from the 
national territory of the requesting Member State is no longer unlawful at the time when they are 
to be initiated. This provision appears to refer to cases in which a Member State has revoked the 
protection of the cultural object in question before the submission of the request. 

The cultural object 

Clearly, cultural objects which, after being handed back, could then be removed lawfully from 
the requesting Member States by various means are not be eligible to be returned22. 

Accordingly, in order to be deemed a 'cultural object' within the meaning of the directive, the 
object must necessarily be subject to an export prohibition pursuant to Article 36 of the EC 
Treaty. It could, however, be classified as a 'national treasure possessing artistic, historic or 
archaeological value' even after its unlawful removal (Article 1). 

Furthermore, the object must belong to one of the categories listed in the Annex to the directive 
or form an integral part of : (a) public collections listed in the inventories of museum, archives 
or libraries' conservation collections; or (b) the inventories of ecclesiastical institutions. 

Member States may extend, within the limits of Article 36 of the EC Treaty, the obligation to 
return cultural objects to cover categories of objects other than those listed in the Annex to the 
directive (Article 14). 

The burden of proof as to whether the object meets those criteria is incumbent upon the 
requesting Member State (Article 8). 

Return proceedings 

The requesting Member State may initiate, before the competent court in the requested Member 
State, proceedings against the possessor or, failing him, the holder, with the aim of securing the 
return of a cultural object which has been unlawfully removed from its territory (Article 5). 
Irrespective of the provisions laid down concerning the time-limits of proceedings (Article 7) and 
the 'ratione temporis' rule (Article 13), the competent courts shall order the return of the cultural 
object in question where it is found to be a cultural object within the meaning of the directive and 
to have been removed unlawfully from national territory (Article 

Proceedings are admissible only where the document initiating them is accompanied by a 
document describing the object covered by the request and stating that it is a cultural object. 

22 see a~so J. Ceuster, op. cit., p. 59. 

23 However, The competent court may refuse to allow return proceedings where the cultural object is classified as a 'national 
treasure possessing artistic, historic or archaeological value' under the laws or administrative provisions of the requested 
Member State within the meaning of Article 36 of the EC Treaty. See F. Fechner, op. cit., p. 615. 
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The free movement of cultural goods in the European Union 

Lastly, a declaration is required by the competent authorities of the requesting Member State that 
the cultural object has been unlawfully removed from its territory. 

The competent courts 

Article 2 of Law No. 36/94 stipulates that return proceedings involving cultural objects removed 
unlawfully from a Member State and located in Spanish territory shall be dealt with by the civil 
courts. 

No ordinary appeal procedure is provided for in the case of the judgments delivered in such 
proceedings. 

It is interesting to note that the Brussels Convention of 27 September 1968 on Jurisdiction and 
the Enforcement of Judgments in Civil and Commercial Matters does not apply to return 
proceedings, which implies a iure imperii application by the requesting state24. 

The parties which may instigate proceedings or have such proceedings brought against 
them 

Only Member States from whose territory the cultural object has been removed unlawfully may 
instigate return proceedings (Article 4 of Law No. 4/94), while only those which were in 
possession of the object in question may have proceedings brought against them (Article 5 of 
Law No. 36/1994). 

Period of limitation 

Return proceedings may not be brought more than one year after the requesting Member State 
became aware of the location of the cultural object in question and of the identity of its possessor 
or holder. 

Such proceedings may, at all events, not be brought more than 30 years after the object was 
unlawfully removed from the territory of the requesting Member State. However, in the case of 
objects forming part of public collections or ecclesiastical goods in the Member States where 
they are subject to special protection arrangements under national law, return proceedings shall 
be subject to a time-limit of 75 years, except in Member States where proceedings are not subject 
to a time-limit or in the case of bilateral agreements between Member States laying down a 
period exceeding 75 years (Article 7 of the directive). 

The problem lies in determining which Member State, i.e. the requested or the requesting 
Member State, is referred to in the phrase '...in Member States where proceedings are not subject 
to a time-limit' in Article 7 of the directive and Article 6 of the Spanish law. On the one hand, 

24 See also J. Ceuster, op. cit., p. 72 et s q .  
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it could be taken as meaning that Member States may unilaterally introduce provisions whereby 
proceedings for the return of cultural objects unlawfully removed from the territory of another 
Member State are not subject to a time-limit. Another interpretation might be that a rule, laid 
down only by the requesting Member State, stipulating that proceedings are not subject to a time- 
limit would have to be applied in the requested Member State. 

There are supporters of both interpretations among legal theorists”. 

However, the gist of the articles, in conjunction with the fact that provision for bilateral 
agreements would not make sense if the second interpretation were valid, would seem to support 
the first hypothesis. In any case, the burden of proof is governed by the legislation of the 
requested Member Statez6. 

Compensation 

Where return of the object is ordered, the court shall award the possessor such compensation as 
it deems fair according to the circumstances of the case, provided that it is satisfied that the 
possessor exercised due care and attention in acquiring the object (Article 9 of the directive). 

Accordingly, the holder of the object on behalf of a third party is not entitled to such 
compensation, while the person who owned the cultural object before its unlawful removal from 
the territory of the requesting Member State is so entitled”. This therefore leaves only those 
persons who acquired ownership of the object after its unlawful removal. The burden of proof 
shall be governed by the legislation of the requested Member State (Article 9 of the directive). 

In the case of a donation or succession, the possessor shall not be in a more favourable position 
than the person from whom he acquired the object by that means. 

The requesting Member State shall pay such compensation upon return of the object. 

’5 As regards the first interpretation, see J. Ceuster, op. cif., p. 78 and Y.T.L. Margue, op. cif., p. 914; as regards the 
second interpretation, see L.M. Rebollo, El comercio del Artey la Unibn Europea, p. 112 and W. Eberl, Probleme und 
Auswirkungen der E6 - Vorschriftn zum Kulturguterschutz, p. 729. 

’‘ See J. Ceuster, op. cif., p. 79, D. Voudouri, p. 520 and K. Siehr, op. cif., p. 2207. However, they refer only to the 
question of when the requesting Member State became aware of the location of the object. 

27 see J. Ceuster, op. cif., p. 80. 
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Ownership of the object after its return 

Article 12 of the directive stipulates that ownership of the cultural object after return shall be 
governed by that law of the requesting Member State, thereby derogating from a general 
principle of international private law whereby real entitlement to movable assets is conferred by 
lex reisitae and not by the mere fact of transferring the movable asset to another stateB. 

Directive 93/7/EEC introduces an effective system for the return of cultural objects unlawfully 
removed from the territory of a Member State. Unfortunately, however, the conflict of interests 
between those Member States with highly protective legislation and the other Member States has 
so far prevented the mutual recognition of the relevant national laws. 

Such mutual recognition is nevertheless a medium- and long-term objective (see the sixth recital 
of the directive). 

4. Spanish legislation on cultural goods in the context of the European Union: various 
problems 

As we have seen, the European Community has adopted legislation governing the export of 
cultural goods (Regulations (EEC) Nos. 3911/92 and 752/93) and the return of cultural objects 
(Directive 93/7/EEC, which was transposed late into Spanish legislation by Law No. 36/94 of 
24 December 1994. However, some problems occurring in respect of Spanish law have not yet 
been settled. Of these problems, that which most concerns us in this paper is the question of the 
broad and all-encompassing definition of Spain's historic national treasures. 

4.1. Broad and all-encompassing definition of Spain's historic national treasures 

Here we refer to the definition given in Article 1 of Law No. 16/85 of 25 June 198529 which, in 
the authoritative opinion of Martin Rebollo, considers potentially as Spanish national historic 
treasures 'todo lo que reiina la idea de testimonio material dotado de valor de civilizaci6n'N and 
which therefore raises two issues: the law's possible incompatibility with the Treaty and its 
potential ineffectiveness in practice. 

See Fechner, op. cir., Q. 616; M. Leoni, La prorezione del patrimonio artistico nazionale alla luce dei recenti 
prowedhenticomunirari in Dirino comunitario e degli scambi internazionali, p. 685; D. Voudouri, op. cit., p. 497 
and J. Ceuster, op. cit., Q. 46. 

29 The law on the protection of Spain's artistic heritage. 

30 Luis Martin Rebollo, El Comercio del Artey la Uni6n Europea, Cuadernos de Estudios Europeos, Civitas, Madrid, 
1994, p. 30. 
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As far as the first interpretation is concerned, under Article 36 of the Treaty of Rome, the 
Member States have sovereignty in establishing the laws they deem appropriate to protect their 
cultural heritage and can therefore impose restrictions on or prevent the export of cultural goods 
to other countries, including other Community Member States. 

However, excessively broad definitions such as that given in Article 1 of Law No. 16/85 could 
be incompatible with Community legislation, as Voudouri points particularly (as Martin 
Rebollo indicates32) if the competent Community bodies apply a restrictive interpretation of 
Article 36 of the Treaty of Rome, as advocated by Pe~ca tore~~.  

Moreover, as Voudouri points oup ,  the Court of Justice has not had occasion hitherto to pass 
judgment on the application of Article 36 in respect of cultural goods other than in the case 
brought by the Commission against Italy35, where it ruled against such application. 

It should also be pointed out that the Commission gave its own interpretati~n~~ of this provision, 
but seems to have abandoned its position in the face of opposition from the Member States. 
Given the lack of any Community interpretation of this provision, as Martin Rebollo has pointed 
out?', the Member States continue to exercise sovereignty in deciding what each of them means 
by 'national treasures possessing artistic, historic or archaeological value' and in establishing 
suitable protection measures, provided these do not entail controls at internal frontiers or 
arbitrary discrimination or restrictions on economic grounds, which are prohibited by Article 36 
of the Treaty of Rome. 

However, other authors such as Mattera3* consider that, under Article 36 of the Treaty, the 
Member States do not have exclusive jurisdiction to define the concept of national treasures. 

31 

32 

33 

34 

35 

36 

j7 

38 

Daphn6 Voudouri, Circulation etprotection des biens cultureIs dam 1'Europe samfrontidres, Revue du Droit Publique 
de la Science politique en France et 5 l'btranger, 1994, pp. 484 - 85. 

Martin Rebollo, op. cif., p. 137 et s q .  

Pierre Pescatore, Le commerce de l'art et le Marchi Commun, a paper given at the Geneva symposium on the legal 
aspects of the international trade in works of art, 1 1  - 13 April 1985, and published in the Revue Trimestrielle de Droit 
Europkn (XXI, No. l), 1985, p. 436. 

Voudouri, op. c&. , p. 483. 

Judgment of 10 December 1968. 

The Commission gave its interpretation in passing of Article 36 of the Treaty of Rome in respect of cultural goods in 
its communication of 22 November 1989 and in a draft 'interpretive communication'. 

Marth Rebollo, op. cif., p. 137 et s q .  

A. Manera, La libre circulation des oeuvres d 'art a l'int2rieur de la Communaud et la protection des Trisors nationaw: 
ayant une valeur artistique, hktorique ou archiologque, Revue du March6 Unique Europ6en No. 2 ,  1993, p. 21. 
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Both Mattera39 and Pescatore40 have attempted to delineate this definition41. In their view, only 
those objects having a special value for mankind because of their importance, originality and 
unique nature in that they are expressions of artistic genius or testimony to past history count as 
'national treasures possessing artistic, historic or archaeological value'. 

In short, apart from Royal Decree No. 1631/92, the Spanish legislation in question is compatible 
with Community law, provided it does not lead to the breaches mentioned earlier. 

As far as the second interpretation is concerned, i.e. potential ineffectiveness , the regulatory 
provisions of the Spanish law could be ineffective in practice in cases where the cultural objects 
are protected within a Spanish context but nut within a Community context. Both the directive 
and the regulations provide less protection than Spanish Law No. 16/85, so that if a cultural 
object is exported unlawfully in the eyes of Spanish law but not in the eyes of Community law, 
such unlawful exportation may be penalized only under Spanish law (Law No. 7/82 of 13 July 
1982 on smuggling and Law No. 16/85). 

In the final instance, Spain's protective legislation would not apply to other Member States nor 
to any other country to which the cultural object might be sent. The exception to this is cases in 
which bilateral or multilateral agreements exist, such as the 1970 Paris C~nvent ion~~.  

Moreover, in such cases, it would not be possible to secure the return of the object and impose 
external border controls since the export would be lawful under Community law. 

4.2. Possible contradiction between Spanish legislation on the protection of cultural 
goods and Community legislation 

In the first place, there may be incompatibilities and hence contradictions between Spanish 
legislation governing works of art and Community legislation in general, as in the case of Article 
30 of Law No. 16/85 which is contrary to Article 9 of the Treaty of Rome in that it establishes 
a charge having aneffect equivalent to customs duty within the meaning of Article 13(2) of the 
EC Treaty. 

39 

40 

41 

42 

Mattera, op. cit., pp. 22 - 26. 

Pescatore, op. cit., pp. 436 - 457. 

Both authors have translated the term 'national treasures', which appears in the French, English, Greek and Danish 
versions. In the Italian, Spanish, Portuguese and Dutch versions of Article 36, the term 'national heritage' is used, which 
is broader than 'national treasures'. Finally, the German version refers to a far broader notion, i.e. 'national cultural 
asset'. However, there is no doubt that the three terms used must be interpreted uniformly (Mattera, op. cif., p. 22). 

Unesco's focus on culture has given rise to intense activity as regards cultural treasures. Unesco texts include the 
Convention of Paris on the measures needed to prohibit and prevent the import, export and illegal transfer of goods. 
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In Voudouri's opinion43, the case-law of the Court of Justice has been clear in this respect in 
considering as a charge having equivalent effect, within the meaning of Article 13 of the Ec 
Treaty, any tax levied on a product merely because that product has crossed over a border 
(judgment in Case 78/76: Steinike and Weinling, p. 595). 

The contradiction results from the fact that the Spanish law in question pre-dates Spain's 
membership of the European Community. Accordingly, in addition to the direct effect of Article 
9 of the Ec Treaty, the second additional clause of Royal Decree No. 111/86 rectifies this 
contradiction by declaring such tax inapplicable to exports to other Member States. 

However, it would be preferable in our view that Article 30 of the Spanish law in question be 
replaced by a provision of equal legal force, as the Court of Justice ruled in its judgment of 6 
May 1980 in Case 102/79: Commission v Belgium. Although the provisions of the Treaty are 
directly applicable, any incompatibility between those provisions and national laws can be 
eliminated definitively only by means of binding national provisions which have the same legal 
force as those they are intended to modify. 

Another contradiction may arise between Spanish and Community legislation governing trade 
in works of art. 

A clear example of this is Royal Decree No. 1631/92 of 29 December 1992 on restricting the 
movement of a certain type of merchandise. This was adopted to offset the effects of the 
immediate functioning of the internal market and the disappearance of internal frontiers. In 
Article 1 the Royal Decree therefore makes provision for various controls in the event of the 
'removal from Spanish territory of cultural goods forming part of Spain's historic national 
treasures to other Community Member States'. 

In the opinion of Martin re boll^^^, even though it has not been formally repealed, the above- 
mentioned Royal Decree should be deemed invalid as regards cultural goods following the entry 
into force of Regulation (EEC) No. 3911/92 on 30 March 1993. 

However, the issue is not at all clear, since some authors45 continue to believe that the provision 
in question is extant and applicable to the export of cultural goods to the Community Member 
States. 

It would therefore be appropriate for Royal Decree No. 1631/92, which is incompatible with 
Regulation (EEC) No. 391 1/92, to be formally revoked, as the lack of application in practice sic 

43 Voudouri, op. cit., pp. 491 -492. 

44 Martin Rebollo, op. cif., p. 131 et s q .  

45 'La circulaci6n de bienes culturales de 10s Estados de la Uni6n Europea', Depanamento de Aduanas e Impuestos 
Especiales, Estudios Juridicos, n o  57, November - December 1993, pp. 31 -32. 
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et simpliciter of that Decree by the national authorities is not sufficient. This is because 
maintaining a national law that is contrary to Community law, even if it is not applied in practice, 
may lead to a problem of the legal certainty of legislation, given that individuals who are not 
familiar with Community law could act in accordance with the provisions laid down in the 
national law which is formally in force. 

The Court of Justice has pointed out that the formal subsistence of a national law that is contrary 
to Community legislation entails an infringement of Article 5 of the EC Treaty by the Member 
State in question (see the judgments in the case of the Commission v Italy46 and the case of the 
Commission v France47). 

Another contradiction between the two types of legislation arises from the fact that Article 30 
of Law No. 16/85 provides for a charge having an effect equivalent to customs duty. 

The article in question provides for the payment of a tax in the case of goods being exported. The 
requirement to pay a tax similar to that provided for under Italian legislation was declared 
contrary to the Treaty of Rome in the judgment of the Court of Justice of 10 December 196848. 

Lastly, a further possible contradiction between Spanish and Community legislation is 
highlighted by the difficulties in interpreting Article 30 of Law No. 16/85 and Article 50 of 
Royal Decree No. 11 1/86 in the light of the principles of Community law. 

These articles stipulate that the declaration of value made by the person applying for an export 
licence shall be considered to be 'an irrevocable offer of sale to the state'. 

This means that, where the authorities do not authorize the export licence, they may acquire the 
object in question, within a period of six months, at the price set by the applicant. 

In OUT view this clause might be considered to be a parafiscal measure, which is prohibited under 
Community law, aimed not at protecting cultural goods but at preventing them from being 
exported. 

If Article 36 of the Treaty of Rome is interpreted restrictively, the clause would be contrary to 
Community law in that it constitutes a real restriction on the free movement of goods and is not 

46 Judgment of 15 October 1986 in Case 168185. 

47 Judgment of 4 April 1974. 

48 After rejecting the arguments of the Italian Government, which invoked Article 36 of the Treaty in its defence, declaring 
that the tax in question was a protective measure of lesser effect than an export prohibition, the Court of Justice pointed 
out that cultural goods were subject to the general rules of the common market and were therefore merchandise like any 
other. The imposition of a tax such as the tax in question was therefore a charge having an effect equivalent to customs 
duty whose effect was to render more onerous the exportation of the goods in question and not to protect them, given 
that their removal from national temtory was actually authorized (Commission v the Italian Republic 119681 ECR 617). 
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merely a protective measure. As Pescatore points the refusal to grant an export licence, 
together with the state's privileged right of acquisition, enables the state to buy the object at a 
lower price than it would command on the international market. Pescatore therefore believes that 
a clause of this kind is not covered by Article 36 of the EC Treaty in that it is intended not to 
protect the cultural treasures of the country in question but to further the economic and financial 
interests of the state. 

However, Guardans I Cambo50 does not share Pescatore's opinion on this matter. This 
authoritative legal theorist states that 'when the state establishes such laws in its favour it does 
so on behalf of the national community, in that, in the absence of private patrons capable of 
performing this task, it is in the state's interests to ensure that its cultural treasures remain within 
its hands and do not accumulate in those countries which have large amounts of money available 
to acquire those treasures'. 

49 Pescatore, op. cit.. pp. 455 -456. 

Guardans I Cambo, Ignasi Mercado Inreriory Pah-imonios Nacionales: un antagonkmo de dificil superacibn, Gaceta 
Juridica, June - July 1991, p. 4. 
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