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INTRODUCTION 

 

At the request of the European Parliament, the Robert Schuman Centre at the European 

University Institute has drawn up a study entitled ‘What form of constitution for the European 

Union?’. 

 

This study analyses possible strategies and options to reinforce the constitutional nature of the 

Treaties. It refers, inter alia, to two constitutional models of the federal type which were 

produced by the European Parliament between 1984 and 1994. 

 

� The first draft, known as the Spinelli report, dates from 1984. 

 

It is a draft constitutional treaty adopted by the European Parliament. Its purpose was to provide 

a framework for the activities of the European Union. This was not, therefore, a real draft 

constitution. It arose out of a context of crisis in European integration and sought to create a 

legal entity founded on the Community and intergovernmental acquis. 

 

Although this model had no direct legal consequences for the Member States, it helped to 

relaunch the process of European integration and was an important source of inspiration for later 

reforms. Many of the proposals made in the Spinelli report were incorporated in successive 

treaty revisions. 

 

� The second one, the Herman report, dates from 1994. Its main aims were to provide a 

framework for, and consolidate the acquis communautaire in, a genuine European Union 

constitution. It also contains a catalogue of human rights guaranteed by the European Union. 

 

This draft constitution was adopted by the Institutional Affairs Committee near the end of 

Parliament’s third term, but did not attract broad consensus. Parliament therefore restricted itself 

to taking note of it and reserving the right to resume the debate after the elections. 

 

During its fourth term the European Parliament did not choose to revive the draft constitution for 

the European Union. It concentrated on preparing and following through institutional reforms. 

 

In the light of the results of the Amsterdam Treaty and in view of the need for further 

institutional reform, this study sets out to examine the possible ways of reinforcing the 

constitutional nature of the treaties. To this end, it proposes a number of options to the political 

institutions. 

 

The study emphasises the essential role played by the Court of Justice in ‘constitutionalising’ the 

treaties. The Court speaks of the EC Treaty as the ‘internal constitution' of the European 

Community (CJEC, opinion 1/76 of 26 April 1977, ECR 741). Nevertheless, it has in fact only 

accomplished one concrete piece of constitutionalisation. The Court acknowledges that the 

treaties have brought about a division of responsibilities between the European Communities and 

the Member States, defined the principles pertaining to them (direct effect, primacy, pre-

emption), and set up a precise institutional balance with the aim of implementing Community 

powers. 
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The Court of Justice has also given autonomy to the Community's legal order by imposing 

procedural, and even material, limits on the revision of the treaties. 

 

In view of these considerations, the study by the Robert Schuman Centre tackles the question of 

what remains to be done in order to reinforce the constitutional nature of the treaties. 

 

Three strategies are suggested: 

 

� First strategy: to draw up a coherent constitutional document, since the Union and the 

European Communities form a single legal entity which acts through a single institutional 

framework. 

 

This would improve the Union’s transparency and accessibility as well as the presentation of 

primary legislation. 

 

Finally, the adoption of a coherent constitutional document would have symbolic and political 

significance. 

 

� . Second strategy: to enhance the constitutional substance of the treaties, thus reinforcing the 

coherence and unity of the Union’s constitutional system and consolidating the constitutional 

acquis defined by the Court of Justice. 

 

� .Third strategy: to constitutionalise the procedure for amending the treaties. 

 

These three strategies exist in relative independence of each other. The authors of the study 

consider the first of them to be the most rapidly achievable one. 
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FIRST STRATEGY: TO DRAW UP A 

COHERENT CONSTITUTIONAL DOCUMENT 

 

The study considers that primary legislation is excessively fragmented among the original 

treaties, the amending treaties and the annexed protocols. In addition, the Amsterdam Treaty 

does not go all the way towards simplification and codification. In the second part of the Treaty a 

simplifying operation was undertaken, so that a considerable number of (but not all) the obsolete 

provisions of the three Community treaties, protocols and annexes could be deleted. 

 

The Amsterdam Treaty thus became the necessary starting point for any progress which might be 

made. 

 

The codification of the treaties undertaken at the latest Intergovernmental Conference (i.e. the 

merging of the three treaties and of the three legal personalities) was not completed for three 

reasons: 

 

- It proved too difficult to draft linking clauses between the EC Treaty and the coal and 

steel and atomic energy protocols. 

 

- Merging the ECSC Treaty would have been a fruitless undertaking because of its 

imminent expiry and its special characteristics. 

 

- It was considered impossible to merge the treaties by adopting a number of treaty 

amendments which would have been submitted for ratification alone. 

 

Within the framework of the first strategy the study identifies three options which would provide 

the Union and its citizens with a coherent document: 

 

∗ Option 1: to make the consolidated, renumbered version of the EU Treaty legally binding. 

 

∗ Option 2: to codify the EU Treaty and the EC Treaty in a constitutional document, i.e. to 

merge and restructure the texts of the two treaties in a coherent fashion. 

 

∗ Option 3: to set apart some of the current provisions (particularly the institutional 

provisions) of primary legislation of the European Union and Community in a ‘basic 

charter’. This, together with the existing treaties, would form a kind of framework treaty. 

 

Option 1: to give binding legal status to the consolidated, renumbered versions of the EU 

Treaty. 

 

Both texts incorporate the successive revisions of the original treaties, including those made by 

the Amsterdam Treaty. However, the consolidated version of the two treaties has no legal force. 

 

With a view to legal safety, it might be desirable for these consolidated versions to become the 

only legally binding ones. 
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While this option would not produce a constitutional document unifying the treaties in force, it 

would effect a consolidation of the two main treaties which form the basis for European 

integration. 

 

Option 2: to codify the EU Treaty and the EC Treaty in a single constitutional document 

 

The study considers two variants: 

 

∗ Variant 1: to continue the work of the Intergovernmental Conference. 

 

Declaration No 42 annexed to the Amsterdam Treaty states that ‘the technical work begun during 

the course of this Intergovernmental Conference shall continue as speedily as possible with the 

aim [of drafting] a consolidation of all the relevant Treaties, including the Treaty on European 

Union’. 

 

But this consolidation would not have legal validity. 

However, merging the consolidated versions which emerged from the Amsterdam Treaty would 

not make sense unless the resulting new ‘unified treaty’ became the sole source of authentic 

legislation. 

 

Unification of the Union’s primary legislation could also be accompanied by the incorporation of 

those acts which continued to exist autonomously (e.g. a few provisions of the Single European 

Act). 

 

There would be little use in merging the EU and EC Treaties if it was restricted to juxtaposing 

the texts of the two treaties in a single document. A genuine, thorough restructuring of the 

unified text, eliminating the lack of coherence which has resulted from successive revisions, 

would be more appropriate. 

 

∗ Variant 2: to adopt and improve the Florence draft 

The objectives of this draft were the same as those the participants of the Intergovernmental 

Conference set themselves, i.e. to merge the three Community treaties and the EU Treaty, 

consolidate identical, partially identical and analogous provisions of the Community treaties, 

remove obsolete provisions and, finally, renumber the unified treaty. 

 

This plan has generally been well received. 

It also offers a second variant, which codifies only the EU and EC Treaties, since the specific 

provisions of the ECSC and Euratom Treaties would only be an encumbrance in a coherent 

document. 
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Option 3: to draw up a basic charter for the European Union 

 

The third option envisaged by the study is that of drawing up a constitutional charter. 

 

As a constitutional document has to be relatively short it could only set out the main features of 

the Union. 

 

Only those treaty provisions whose character is clearly constitutional could be included in a 

basic charter. 

 

The basic charter of the European Union could be modelled along the lines of the draft ‘treaty 

establishing a European Union’ adopted by the European Parliament in 1984 and the draft 

‘Constitution of the European Union’ presented in 1994. However, the model proposed in the 

study would be a charter which did not change the existing law. 

 

Its aim would be to provide an overarching framework for the existing treaties, as well as to 

incorporate and restructure some current provisions of the EU and EC Treaties into a coherent 

set of rules without the need to ratify a new unified treaty or repeal the original and amending 

treaties. 

 

Such a charter would not have to be submitted for ratification by the Member States. The only 

thing to be ratified would be a treaty setting out the necessary amendments to the European 

treaties, to which the charter would be annexed. 

 

The study expresses doubts about the desirability of such an operation. It would be pointless to 

adopt such a charter if no changes were made to the reality of the political and legal situation. 

Furthermore, it could only add a further source of complication for anyone reading the texts in 

their entirety. 

 

° 

°  ° 

 

In conclusion of their account of the first strategy the authors of the study note that while any of 

these options might constitute an important stage in reinforcing the constitutional character of 

the treaties, none of them amounts to a major qualitative change. 
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SECOND STRATEGY: TO REINFORCE THE CONSTITUTIONAL 

CHARACTER OF THE TREATIES 

 

The study considers two options: 

 

Option 1: to reinforce the coherence and unity of the European Union’s constitutional 

structure 

 

This can only be done by merging the European Community and the European Union and by 

removing the pillar structure, because this twofold structure blurs the image of the Union on the 

international scene and in the minds of its citizens. 

 

Furthermore, a merging of the treaties would make more sense if the legal entities were united, 

i.e. if the Union replaced the three Communities. In the interest of clarity and visibility on the 

international scene, the study recommends that full and sole legal personality be conferred on 

one single entity. 

 

Some of the Member States opposed this approach, because they feared that conferring legal 

personality expressly on the Union would have a damaging effect on the specificity of the 

intergovernmental pillars or that the Community pillar would be encroached upon by the Union 

and suffer under the intergovernmental procedure. The authors of the study take the view that 

these doubts are without foundation, since the question of the legal personality of the Union is 

quite separate from that of the specificity of decision-making procedures. 

 

In order to reinforce the coherence and unity of the Union’s constitutional structure, the decision-

making system and typology of provisions in the Community pillar should be rationalised, the 

Community method used more extensively by comparison with the intergovernmental pillars and 

a single, short new preamble drafted, highlighting the values and objectives of the Union. 

 

Option 2: to consolidate the constitutional jurisprudential acquis in accordance with the 

‘restatement’ technique 

 

The objective of this option is to reinforce the authority of Court of Justice case law, which tends 

to constitutionalise the treaties. 

 

This is a technique whereby Community jurisprudence would be clarified, reformulated and 

systematised in one concise text. A commentary with illustrative examples would then be written 

on this text. The scope of its application would be wide, since it would cover the foundations of 

the Community legal system, the penalties for violating Community law, the single market and 

external relations. 

 

Officially, restatements do not constitute a source of law. However, experience shows that their 

authority goes well beyond that of academic digests and commentaries. The study stresses the 

many advantages of restatements. 

 

The most important one is the fact that a restatement would make it possible for the 

constitutional acquis which emerges from the Court of Justice’s case law to be formalised. Such 
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a final legal version would serve as a bastion against the sporadic attempts made by certain 

Member States to dismantle this acquis. Legal safety would thus benefit from the main 

constitutional principles being included in the basic treaties. 

 

The authors of the study nevertheless wonder if it is really a good thing for principles such as 

direct effect or primacy to be defined in the treaty, since these concepts cannot be delimited in a 

few lines and are still the subject of controversy. They therefore take the view that it would be 

more appropriate to mention them without defining them, since there is always a risk involved in 

setting down technical aspects of case law which may develop further. 

 

 

Option 3: to establish a catalogue of human rights 

 

The Union should provide itself with its own catalogue of fundamental rights, which would 

enable human rights to be protected more effectively within the Union’s legal system and would 

satisfy the need for external impact and legal safety. 

 

The authors of the study take the view that a complete, systematic catalogue of fundamental 

rights would: 

 

∗ reinforce the constitutional character of the treaties, 

 

∗ be a point of reference for the European Institutions and the national authorities 

when planning and implementing Union measures, 

 

∗ enhance the image of the Union, so that it would no longer appear to be a purely 

economic organisation. It would be made clear that, for the Union, the protection of 

human rights is an essential shared value. 

 

However, the drawing up of such a catalogue is a delicate operation. The exercise involves 

technical difficulties which run the risk of resulting in the emergence of the lowest common 

denominator. 

 

In the view of the authors of the study, the European Parliament is the ideal body to take over the 

direction of this operation.  A special procedure for amending the treaties should therefore be 

introduced in order to give Parliament the power to draw up this catalogue. 

 

It should be borne in mind that drawing up a list of rights does not on its own guarantee that they 

will be protected in reality.  The Court of Justice of the European Communities should therefore 

– still in the view of the authors of the study – be given the power to rule on any action brought 

by a private individual with a view to establishing that the Union has been guilty of a human 

rights violation. 
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THIRD STRATEGY: TO CONSTITUTIONALISE THE PROCEDURE 

FOR AMENDING THE TREATIES 

 

While it is true that the Community treaties constitute the European Community’s ‘constitutional 

charter’, the fact remains that they are international treaties. 

 

The authors of the study take the view that there is now an urgent need to constitutionalise the 

amendment procedure for primary legislation, since it has clearly  become constitutional in 

character, although the Member States retain control over the process, in respect of both its 

initiation and its results. 

 

The negotiating method, which aims to achieve an agreement between all the fifteen states and 

often results in incoherent and unstructured texts, universally unsatisfactory compromises or ever 

more differentiated rules, has been severely criticised. 

 

Will there not be a real risk of a complete gridlock when the Union has more than twenty 

members?  The national ratification procedures are also proving increasingly perilous as the size 

of the Union grows. 

 

The study puts forwards three possible ways of constitutionalising the procedure for amending 

the European treaties: 

 

∗ Option 1: communitarising the general treaty amendment procedure. 

 

∗ Option 2: making the special autonomous revision procedures generally applicable. 

 

∗ Option 3: drawing up a hierarchy of primary legislation. 

 

Option 1: communitarising the general treaty amendment procedure 

 

The authors of the study believe that this could be done in two ways: 

 

∗ By reducing the requirement for unanimity 

 

∗ By strengthening the role of the European Parliament 

 

(a) reducing the requirement for unanimity. 

 

According to the study, the problem of unanimous voting arises at two levels in the treaty 

revision procedure: 

 

- at the level of the Member States’ representatives meeting in intergovernmental 

conference, 

 

- at the level of the national parliaments, which authorise ratification. 
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In order to minimise this problem, the study takes the view that majority voting should be 

introduced, but only at the level of negotiation between Member States (as already proposed in 

the Spinelli report). 

 

This system would only be possible if majority voting applied in Council and not in the 

Intergovernmental Conference and if it was supplemented by powers of codecision for the 

European Parliament. 

 

In addition, a dual superqualified majority system is proposed, enabling the population criterion 

to be applied without resorting to weighting votes. The advantage of this system is that it would 

adjust itself automatically with each new enlargement. 

 

(b) strengthening the role of the European Parliament 

 

In the view of the European Parliament diplomatic means must ‘give way to politics’. This is the 

only way to achieve progress in European unification. In addition, it is calling for the power of 

consent in the treaty amendment procedure. 

 

In the view of the authors of the study, this is a legitimate demand, since the Parliament already 

plays a role in politicising and democratising the European constitutional debate. 

 

At least, the European Parliament should be put on the same footing as the Commission in the 

treaty amendment procedure where submitting to the Council initiatives aimed at amending the 

European treaties is concerned, and it should be given genuine consultative powers. 

 

Finally, its influence in the constitutional process could grow if it collaborated more closely with 

the national parliaments. It has already expressed this wish, in its resolution of 19 November 

1997 on the Amsterdam Treaty, when it made clear its intention to intensify systematically its 

contacts (with the national parliaments) with a view to engaging in political dialogue and 

examining the future reform of the European Union. 

 

Option 2: making the special autonomous revision procedures generally applicable 

 

The authors of the study approve of the fact that specific procedures for autonomous revision are 

being inserted more frequently into the treaties. 

 

Although the current treaties already contain such procedures (for example, the minor revision 

procedure in the ECSC Treaty), they do not involve the Union’s institutions except when it 

comes to supplementing or amending some of their provisions. 

 

The Amsterdam Treaty introduced two new cases of autonomous revision by the Council acting 

unanimously on a  proposal from the Commission and after consulting the European Parliament. 

This procedure will apply to extending the scope of commercial policy to services and 

intellectual property, and, when a period of five years has elapsed in accordance with Title IV of 

the EC Treaty, to activating a ‘passerrelle’ which will complete the ‘communitarisation’ of the 

decision-making and judicial procedure. 

In other cases the Council adopts provisions whose adoption ‘it shall recommend to the Member 

States in accordance with their respective constitutional requirements’. 
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These provisions are adopted by the Council acting unanimously, whereas the European 

Parliament and the Commission intervene in differing degrees. 

 

The authors of the study describe this treaty revision procedure as ‘quasi-autonomous’. 

 

According to them, all of these examples of autonomous or quasi-autonomous revision could be 

taken as a basis for extension to other areas. 

 

Finally, they take the view that the use of protocols to contain primary-legislation provisions 

which are subject to autonomous revision should be made more frequent. 

 

Option 3: establishing a hierarchy of primary legislation 

 

According to the authors, this option aims at changing the basis of some treaty provisions to that 

of secondary law. 

 

The effect of imposing a hierarchical structure on primary legislation, they maintain, would be to 

‘communitarise’ the procedure for amending provisions which would thus have been ‘demoted’ 

to the level of secondary legislation. 

 

To this end they envisage the introduction under a future typology of provisions of a new 

category of act: the institutional act. 

 

The fact that institutional acts would not fall within the category of primary legislation would 

have three consequences. 

 

∗ The communitarisation of the procedure for amending institutional acts would be 

more thorough than that of the autonomous revision procedures. 

 

∗ Since institutional acts would be subordinate to primary legislation, they could be 

subject to judicial control. 

 

∗ The use of such laws would shorten the treaty texts. This would result in a stronger 

constitutional nature of the document. 

 

What, then, are the areas that could, in the view of the authors of the study, be covered by 

institutional acts, whose adoption should be subject to superqualified majority? 

 

The Herman report proposed that they should govern the composition, remits and activities of 

the Union’s institutions and bodies, the definition of citizens’ electoral rights, the delegation of 

legislative power to the Commission and the establishment of the internal procedure relating to 

simplified treaties. 
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CONCLUSION 

 

This study puts forward for consideration by the political authorities a number of strategies and 

options designed to reinforce the constitutional character of the treaties. The proposals are by and 

large realistic, but also have some symbolic value. 

 

* The essential aim of the first two strategies is to consolidate an existing situation. They 

propose, inter alia, to: 

 

- unify the European treaties in a document which would be more constitutional in 

character (a consolidated treaty or fundamental charter) preceded by a new preamble and 

supplemented with a declaration of fundamental rights; 

 

- merge the Union and the Communities, together with their legal personalities; 

 

- consolidate the constitutional acquis derived from the jurisprudence of the Court of 

Justice. 

 

* The third strategy aims at democratising the constitutional process by limiting the 

principle of strict unanimity and allowing greater participation by the European Parliament. 

  

 


