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Justice and home affairs

EXECUTIVE SUMMARY

This report deals with the changes to the Maastricht Treaty brought about by the Amsterdam
Treaty on justice and home affairs issues and the new provisions in the TEU and TEC.

Perspectives

There are a number of different perspectives which can be taken when looking at developments in
the European Union, especially where the subject under review is justice and home affairs.

National governments have their view, the Council (comprised of member states's governments)
has its view representing a common or compromise position, the Commission too will have a
view.

This report has been prepared by a group drawn from voluntary groups and universities in civil
society. The views presented, while recognising those of EU institutions and national
governments, is written from the perspective of civil society paying particular attention to those
who are effected by EU-wide policies and practices - the citizen, refugees and asylum-seekers.

Openness - access to documents

Any appraisal of justice and home affairs policies and practices in the European Union raises the
issue of the citizens' and civil society's access to documents. Without access to primary sources
they are unable to participate in normal democratic decision-making or to seek to check excesses
or unaccountable practices on the part of agencies and officials.

Effective access to documents from the main EU institutions - the Council, Commission and
European Parliament - is thus a prerequisite of a democratic society.

Citizens and parliaments

While the European Parliament is one of the main EU institutions its role is quite different from
those of the Council and Commission. The Council and Commission exercise executive powers of
government and their departments and officials - whether at the EU or national level - are
responsible for the administration and practices which flow from decision-making.

The European Parliament is directly elected by EU citizens and is accountable to them. It
therefore has the unique role of scrutinising new policies and the consequent practices and, above

all, of representing and protecting the interests of the all the people in the EU.

Nowhere is the European Parliament's role more important than in the field of justice and home
affairs which so critically effects civil liberties.
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FOREWORD

Until 1991, issues covered in the Justice and Home Affairs Committee (JHA), that is immigration
and asylum, border controls and police and judicial co-operation, were strictly a matter for national
government. Within the Maastricht Treaty there was an attempt to formulate an EU policy, but
because of the sensitive and highly politicised nature of these issues, a compromise between
Member States was only reached by creating a third pillar, separate from the first pillar of normal
EU business and the second pillar of foreign policy. Decisions made in the third pillar have to be
agreed by all Member States through the Council of Ministers. There is no involvement of
Commission or Parliament hence no effective democratic oversight. Obviously, an arrangement
such as that did not lead to rapid and flexible action. Yet on vital issues such as police co-
operation and the reception and handling of asylum seekers, speed and efficiency are essential.
Therefore in the International Governmental Conference of 1996-7 one of the burning issues was
reform of JHA co-operation.

Due to disagreements between national governments about where power over freedom of
movement, border controls and law enforcement should lie, the Amsterdam Treaty contained a
another compromise. Half of the JHA competencies were shifted into the first pillar. This means
that Parliament now has power over decisions made on freedom of movement issues and judicial
co-operation in civil matters. In turn, these changes mean that civil society has more influence
because parliamentarians can be lobbied by interest groups. A small step has been taken on the
road to greater transparency of European decision making.

I was elected Chairman of the JHA Committee in July, when these changes had just come about.
The impact of the Amsterdam Treaty has gradually become clearer in the last six months, but a
comprehensive study will be very useful for those of us working in the area, as well for as students,
NGOs and interested citizens keen to know their rights. Independent scrutiny is crucial for
democracy. Citizens need to know about EU agreements which will affect their lives. All too often
in the media discussion of European law happens two years after it has been passed. The bigger
picture is rarely looked at, indeed analytical information is hard to come by. That is why I
wholeheartedly welcome this report as a way of clarifying the complicated implications of the
Amsterdam Treaty. It combines much needed explanations of the developments in the justice and
home affairs with attention to the practical problems and suggestions for action.

February 2000

Graham Watson
President of the Committee on Citizens' Freedoms
and Rights, Justice and Home Affairs
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Chapter 1 - INTERNAL BORDER CONTROLS

The abolition of controls at internal borders has for years been a disputed area within the process of
European integration. In the early 1970s members of the European Parliament declared that the
dismantling of these controls had been set out in legislation on the Common Market and on
Customs Union.

In the 1980s, the plans to dismantle internal border controls seemed set to become reality. This
intention was documented not only in the statements of the European Council - in connection with
the introduction of the European Passport - but later in the Commission's White Paper on the
completion of the Single Market approved by the European Council in 1985.

The issue appeared to have been resolved in the Single European Act which came into force in
1987. In Article 14 TEC (as amended by the Amsterdam Treaty, Art. 8a TEC according to the
enumeration of the SEA, Art. 7a TEC according to the Maastricht Treaty) a date was set for
implementing the Single Market and with it the abolition of checks on persons at internal borders:
31.12.1992. The date is long past; the realisation of these changes is however still a long way off.
To examine this subject in context, we must go back not only to the Maastricht Treaty, but to the
Single European Act.

1.1. The Single Market, the Single European Act and the failure to dismantle border controls

Under the Single European Act, Article 14 (ex- 8a, ex 7a) TEC the Single Market comprises "an
area without internal frontiers in which the free movement of goods, persons, services and capital
is ensured in accordance with the provisions of this Treaty". The necessary measures were to be
taken by the Community by 31.12.1992.

Even before these "four freedoms" were established in the Treaty, the Commission in its White
Paper and in its regular reports on the progress in implementing the Single Market constantly
reiterated the importance of dismantling border controls. In what refers to checks on goods and
customs checks, the Commission followed the line which was also set out in the logic of the Single
European Act.: the harmonisation of indirect taxation would mean no further need for controls.
The remaining controls were to be transferred from the border to the point of departure within the
country for goods vehicles from the participating Member States. This Guideline was followed by
a series of Directives and Regulations adopted from 1985 onwards with the objective of realising
the Single Market.

In regard to checks on persons, the Commission tried to explain not only the economic advantages
of the free movement of persons, but also the symbolic meaning of a suppression of checks at
internal borders for the "ordinary citizen". Since 1968, there had been community legislation first
on free movement of workers, then from 1973 also on free movement for self employed people.
By 1990, on the basis of the Single European Act, Directives on the right to settle were passed also
for pensioners, students and other persons with independent income. Thus the most difficult legal
questions for any (intra-community) migrant, the right to stay with or without work in another
state, had been or were resolved.

The issue of border controls of persons was altogether a lot simpler, due to the fact that at most
internal borders control in practice had been reduced to being "nodded" through. This simple issue,
however, led to huge resistance amongst the governments of the Member States from the early
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1980s. While the community could refer to the SEA as a clear legal basis for their measures to
establish economic side of free movement, the governments of the Member States denied the
Commission any responsibility for the question of checks on persons. Even minor proposals for a
procedure to cut out queues, cutting border controls down to random checks and having a "green
lane" for EC citizens failed because of resistance from the Council.

In fact the Single European Act is contradictory on this point: it grants to the Community the
power to enact legislation on the Single Market and therefore on the dismantling of checks on
persons. However, in two declarations on the same subject, the Member States declare that powers
to implement measures against terrorism, crime, and drugs smuggling, and on immigration from
third countries remain the prerogative of the Member States and should not be Community
competencies.

Behind these statements lies an argument which is erroneous: that dismantling internal borders
would lead to a loss of security. This argument is untenable because:

- even before the mid-1980s, border checks were only random. The traffic resulting from greater
integration of the EC meant that thorough checks on traffic crossing the border were only
possible in exceptional cases (Such an exceptional case was the search for the kidnappers of
the German industrial leader Hanns Martin Schleyer in 1978, when almost every person
crossing the German- French border was checked).

- as statistics from the Member States show, the border is useful as a search point for minor
crime, but not for "organised crime" which has been at the centre of "security" campaigns since
the 1980s.

This dispute between the Commission and even the Member States of the Schengen group over
whether the dismantling of border controls required alternative measures or "compensation
measures", meant nothing could be achieved at Community level. The Community had no mandate
to stipulate measures affecting internal security or immigration or asylum law. The only possible
alternative to dismantling controls at the internal borders was for Member States to adopt their own
agreements.

From the mid-1980s, the Commission lent support to the negotiations of the Schengen group. The
original five members of the group decided in their first Agreement in 1985 to introduce control
procedures with no waiting time as a short-term measure. The aim in the long term was to
negotiate compensation measures to compensate for the supposed "loss of security". The Schengen
Implementing Convention of 1990 provided for the dismantling of border controls. If there are
security problems, controls may "temporarily" be re-introduced. Apart from this article (Article 2),
the rest of the 140 articles of the convention consists of "compensation measures" which include:

- strengthening border controls at external borders

- the "one chance only" rule in asylum law

- the introduction of a common visa, and common visa policy

- increased cooperation between police, customs and judicial authorities, including

- the introduction of a joint information system for wanted persons and objects, the Schengen
Information System.

The Schengen solution has found increasing support amongst EU States. Amongst the then 12 EU
Member States, only Denmark, the UK and Ireland did not sign up to the Convention:
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- Denmark agreed in principle to dismantling internal border controls, but wanted the other non-
EU Member States of the Nordic Passport Union to be integrated. In other words, the border
between Denmark and the Scandinavian States was not to be made into an external border. The
question was later resolved with the EU and Schengen membership of Sweden and Finland and
with separate agreements between the Schengen group and the Non-EU states Norway and
Iceland.

- The UK insists on maintaining its border controls and Ireland is tied into this position because
of the "common travel area" between the two states.

In practice, however, the three non-participants took part in the negotiation of the compensation
measures negotiated from the late 1980s by the twelve Member States. They signed up to the
Dublin Convention. They were involved in the draft External Borders Convention which was
completed in 1991, but not signed because of the dispute over Gibraltar. They were also involved
in the preparations for Europol, which began to take shape from 1991 within the framework of
TREVI. Negotiations between the twelve Member States continued along the same lines as had
been the case within the Schengen core countries since 1985 - although without raising the issue of
internal border controls. The real point of discussion was left aside.

The deadline of 31.12.1992 was adhered to neither by Schengen nor the EC.
1.2. From Maastricht to Amsterdam

Although the date 31.12.1992 was not adhered to, it was maintained in Article 7a of the revised
version of the European Community Treaty and since then has stood as an example of the
absurdities of European Law. In 1993, the European Parliament even brought the Commission
before the European Court of Justice (case C-445/93), because it had not proposed legislation to
abolish internal borders. The complaint was withdrawn in 1995, when the Commission proposed
three directives on the subject of checks on persons'.

In Title VI of the Maastricht Treaty (TEU), once again there appeared a kind of deal -
"compensation measures" on the one hand, and free movement on the other - but in a watered
down form. Whole areas of policy, named in Article K 1 of the EU Treaty as fields of inter-
governmental cooperation in justice and home affairs, supposedly are to serve the objectives of the
European Union, particularly the "free movement of people". This link between the Third Pillar
measures and the abolition of border controls of persons was even accepted by the Commission. In
the above mentioned proposals of directives from 1995, the Commission bound the entry into force
of its proposals to accompanying measures, as are the Dublin Convention, the draft external
borders convention, the draft Convention on the European Information System, and a Regulation
determining that third country nationals must be in possession of a visa when crossing external
borders. The deadline for this was the 31.12.1996, which was not met. The Commission proposal
thus once again failed. Despite the fact, that only the Dublin Convention and two Visa Regulations
had been adopted, the EU and its Member States have made great strides in the area of cooperation
in immigration and asylum law, and in police, judicial and customs cooperation - they have in fact
gone much too far as regards the rights and freedoms of the citizens of the European Union, and

1

Proposal of the Commission for the right of third country nationals to travel within the community - COM (95) 364 final, Proposal of the
Commission for a Council Directive on the elimination of controls on persons crossing internal frontiers - COM (95) 0347, Proposal of the
Commission amending Directive 68/360/EEC and Directive 73/148/EEC - COM (95) 348 final.
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particularly as far as immigrants and refugees from third countries are concerned. Nothing has
come out of this cooperation as far as achieving the real EU objective of freedom of movement.

While the Maastricht TEU in Article K1 had mentioned the objective of free movement of persons
in the context of third pillar cooperation, the Amsterdam TEU in Article 29 watered it down: The
reference to freedom of movement of people was dropped in favour of an abstract "area of
freedom, security and justice".

In the EC Treaty, the dismantling of internal border controls is placed once more upon the agenda.
Article 62 EC Treaty requires the Council to adopt measures within a period of five years, which
"in compliance with Article 14 will ensure the absence of any controls on persons, be they citizens
of the Union or nationals of third countries when crossing internal borders". The reference to
Article 14, which is unchanged from the Single European Act in its first two paragraphs, makes
doubly clear:

- that the absence of controls at internal borders is inseparable from the notion of freedom of
movement of people within the Single Market - contrary to what representatives of the
Member States have claimed since 1992;

- how absurd the procedure has been: The Council has until the year 2004 to adopt measures
which should have come into force twelve years earlier on 31.12.1992.

The new provisions, however, are once again weakened on account of additional protocols and
declarations: the UK and Ireland can opt out of all decisions under Title IV of the EC Treaty.
Moreover, they can choose to adopt selectively provisions of the Schengen Implementing
Convention, if the Schengen countries accept this, which will most certainly be the case. In other
words, they may take part in all the "compensation measures", but they are not obliged to
dismantle border controls. The United Kingdom has stated that it wishes to proceed in this way.
The "area without internal borders" is, in theory, restricted to the Schengen States.

A further problem is that the Treaty itself maintains the links between questions of internal border
controls and provisions for asylum and immigration policy and external border controls. Not only
is the Schengen-Acquis to be incorporated completely into the TEC and the TEU respectively, but
the Schengen States in the Declaration on that acquis are also assured that the obtained level of
"protection and security” shall be maintained. Concretely this means, that a further suppression of
internal border controls is only accepted if the "standard" of external border controls and police
cooperation is maintained. In the past, this had been the central point, if a state wanted to join the
Schengen group. To obtain the suppression of internal border controls on persons, new states had
to demonstrate the effectiveness of their control system at the external borders.

What remains to be seen is whether the Council adheres to the requirement to adopt measures on
opening internal borders within the five years stipulated. During the five years, in which the
Council has to adopt those measures, the Parliament may only be consulted.

1.3. The reality of the situation concerning internal borders

It is not only Ireland and the United Kingdom who are maintaining their border controls. Within

the Schengen Group also, which has committed itself to dismantling controls, the truth is that this
is not yet reality.
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Up until 1995 when the Convention came into force for seven states, there was much "to-ing and
fro-ing". The Schengen Contracting Parties, France in particular, expressed reservations regarding
the dismantling of internal border controls which was once more seen to represent a significant
danger to internal security. In 1993, France successfully demanded an additional investigation into
whether the countries involved would be able to fulfil their commitments with regard to
strengthening external borders. Only after this investigation by "visiting teams" did the Schengen
Executive Committee decided to implement the Convention between seven states.

France, however, referred to the extraordinary provision of Article 2 (2) in the Implementing
Convention when it came into force, and maintained its border controls. In the summer of 1995
this "temporary" provision was once again extended. Later France dropped controls at most of its
internal borders. However, controls were maintained at the borders with Belgium and Luxembourg
on the basis that across these borders illegal drugs from the Netherlands would flow freely into
France. Thus, for example, on trains from Luxembourg to Strasbourg, sometimes all passengers
have been subject to thorough checks, not only having to show passports or identity cards, but also
having their luggage searched. On occasions at border stations, passengers are taken off the train
with no explanation given, although there is no later connecting train to continue the journey.

In December 1995, the Schengen Executive Committee decided that the provisions of Article 2 (2)
of the Schengen Convention should be reserved for exceptional circumstances. Any State wishing
to reintroduce border controls must give reasons for this requirement to the Executive Committee
and a date for the probable termination of this measure. It is not however bound to adhere to this
date. It may make its own decision to delay further.

Investigation of standards at external borders has become a regular procedure amongst the
Schengen Group. This includes Contracting Parties, for which the Schengen Implementing Treaty
is already in force, and particularly members of the Schengen group who want to join this club.
The opening of the Italian border was postponed in October 1997 as Germany, Austria and France
complained that Italy had not done enough to stem the flow of Kurdish refugees from Iraq.
Following intensive talks, it was decided that Italy should join the SIS from December 1997, but
only dismantle border controls from April 1998.

Meanwhile, the reintroduction of controls has become a kind of threat in cases where a Member
State is displeased with the judicial decision of another State. In March 1997, Spain threatened to
reinstate border controls with its Schengen neighbour Portugal, as Portugal's Supreme Court had
refused to extradite an alleged ETA member.

Even those borders which no longer have a barrier, however, are not free from police controls.
Schengen States have adopted additional bilateral agreements on establishing joint police
departments, contact points for border police and for policing the border area using mobile units.

There is a trend towards transferring controls from the border to the interior of a country where
legislation prohibits regular checks at the border. Thus, the Netherlands has adopted a "Southern
Border Solution" - a strategy which came into being at the point when internal border controls
were dismantled within the framework of the Benelux Union. The barriers and official controls
have disappeared from the border. Instead, the Marechaussee, the border police corps, carries out
random checks in streets and trains near the border, particularly targeting non-whites. In the 1980s
this was intended to prevent the entry of refugees via the Brussels airport Zaventem. This practice
of checks affects the Netherlands' own black population too.
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Germany has "moved its borders inwards" in an audacious manner. In its Law on the Federal
Border Guard (Bundesgrenzschutz), powers of control reach up to 30km within the border. Here
too, there are no border controls, but there are police dotted around the hinterland carrying out
checks. From 1994 this practice was extended. With the prospect of Austria entering the EU and
the opening of the border, Bavaria was the first German Land, whose parliament gave its regional
police force powers (not only within the 30km limit, but also in certain areas with heavy traffic, on
regional roads and motorways and at the bigger stations near the border) to carry out "controls
independent of suspicion". Meanwhile, nearly all the German Ldnder have adopted this model.
Even in Ldnder such as Thiiringen which does not border another country - neither a Schengen
group country nor a third country - the reasons for the measures were given as the supposed loss of
security due to the dismantling of the Schengen internal border controls. In mid-1998 the
Parliament passed an amendment of the Federal Border Guard which provided for controls outside
the vicinity of the border and independent of suspicious circumstances. Thus, the border police
obtained the right to check persons nearly on any train inside the territory.

What should be done?

According to the legislation in the revised Title IV of the EC Treaty, the Parliament has no powers
of decision, but may only be "consulted". It should also move away from the argument that the
dismantling of controls must be tied to compensation measures. In recent years, this argument has
become a "bottomless pit", in that whenever it suits the politicians, new measures in the field of
police and judicial cooperation and new tightening up of immigration and asylum legislation have
been implemented without any real progress achieved on the matter of internal border controls.
Any further measures should be rejected. The point at issue is to adhere to the promises made with
regard to the Single Market which have been awaited since 1992.

The conception of the Single Market is that of a space without borders. If this principle is accepted
on the economic side, it must also hold for the liberties of the persons inside this space. The
European Parliament should unreservedly adhere to classic liberal principles, to allow controls
independent of suspicious circumstances only at the borders of a territory - in the case of the EU,
these are the external borders - and to guarantee freedom of movement within its borders. This
means, that no controls - neither at the internal borders, nor in the hinterland of the former internal
borders - should be allowed without there being a concrete suspicion against an individual for
having committed an offence. The European Parliament thus not only has to fight on community
level to install the principle of free movement across the internal borders. It also has to look for
alliances in national parliaments to counter governments trying to establish border-like controls
inside of their territories under the pretext of compensating for a "loss of security".

Nor should there be any concessions from the principle of free movement of people in the process
of EU enlargement. This principle already has been violated in the past enlargement processes to
the southern EU states. The inhabitants of the new Member States must enjoy the same rights as
the current Member States. Plans on the part of the Council of Ministers of Home Affairs and
Justice to deny these rights to members in the first five years will lead to citizens of the new
Member States being treated as second class citizens. This is even more problematic, as the
applicant states in the process of preparation of their integration are expected to serve as new
buffer states against migration from further east. They have to establish the standards of controls of
external borders, as it is incorporated in the Schengen implementation Treaty and in a number of
"manuals", which the Schengen Executive Committee has adopted in the past - a process which
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will also lead to economic consequences, as a lot of cross border small scale commerce will be
effected.

The following three chapters on asylum policy, control of the crossing of external borders and
immigration policy regarding nationals of third countries take as their fundamental perspective the
position of the individual vis a vis Community law. For over a decade, discussion at European
level on these issues as regards third country nationals has focused on state interests. The concerns
of the individual subject to state control have not found a voice. This state of affairs exists
notwithstanding the special rights of the individual at risk of persecution which international law
promises.

It is very important that the hallmark of Community law in respect of persons, the creation of
direct rights upon which individuals may rely, is maintained as the perspective for the new chapter
on immigration and asylum. The European Parliament has always championed the protection of
the rights of individuals, whether citizens of the Union or third country nationals, within the
competence of the European Union. It is very important that the European Parliament continues
this fundamental role particularly as regards the new areas of competence transferred to the
European Community from the Third Pillar of the European Union in respect of asylum and
immigration. The framework established by the Member States within the intergovernmental pillar
is almost exclusively directed towards the rights and powers of Member States to act as regards
third country nationals. The change of perspective from the intergovernmental Third Pillar to the
Community may be less than smooth.

There are two types of recommendations to these three sections: short term proposals on action
which the European Parliament may wish to consider over the life of the new Parliament and
longer term proposals which relate more to perspectives and approaches. These two types of
proposal are scheduled separately at the end of these three chapters.
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Chapter 2 - CONTROL OF THE CROSSING OF EXTERNAL BORDERS
2.1. Definition

The inter-relationship between the crossing of internal borders and that of external borders has
bedevilled the Community and the Union since the Single European Act established the objective
of a border-control free internal market. From the inception of a border control free internal market
the concept of the abolition of intra-Member State border controls has been linked to that of
external border controls. The argument of the Member States has been that if border controls on
persons moving between the Member States are to be abolished then there needs to be
harmonisation of the border controls on persons entering the territory of the Union from outside. It
is by no means self-evident that this linkage is in fact correct. It pre-supposes that border controls
on persons are the most important way in which a state controls access to the territory and
residence on it. It further pre-supposes that commonality of external border controls are necessary
to compensate for the loss of internal border controls. In the three border control free areas within
the European Union: the Benelux, the Nordic Union and the Common Travel Area, no such formal
linkage of external border controls accompanied or followed the abolition of internal border
controls. Indeed the external border control checks within each of these areas remained within
national sovereignty of each state participating.

The linkage of external border controls with internal border controls rapidly became characterised
by the terminology of compensatory checks and flanking measures. The construct used and
increasingly accepted was that the abolition of intra-Member State border controls created a
security deficit which needed to be remedied by increasingly strict and consistently applied checks
on persons at the crossing of external borders. Therefore in developing the discussion on intra/extra
border controls, movement of persons has become linked to security risks. This approach has now
permeated even the conception of an area of freedom, security and justice as defined in the action
plan of the Commission and the Council on how best to implement the new title.

Four initial problems of definition arise, each responding to a different aspect of the scope of
crossing external borders. First, and perhaps the easiest, is the definition of the territorial scope of
external borders. The immediate image is one of the outer line around the territory of the Member
States to which must then be added the international airports, train stations etc. However, the
matter has not proved so simple. The status of Gibraltar for instance remains disputed: is it an
internal or external border and of which states? This discussion has held up indefinitely the signing
of the Draft Convention on External Borders.

Further, the question of what a control is and where it takes place has to do with the territorial
scope of the external borders. In the context of the Schengen Implementing Convention and its
subsidiary legislation, checks take place, for instance within a 20km zone inside the formal borders
of a number of the Schengen states by police and border guards on a random basis. Such checks
must clearly not constitute a form of external border control insofar as they relate to persons who
have crossed an external border irregularly.

A further question arises as regards the detection of person who have arrived illegally in a Member
State. Where such a person has never gone through a check at the new external border, is their
detection, for instance at the offices of a Member State's public assistance authority a first external
control, an internal control or an investigation unrelated to borders? As legislation is defined within
the new Title of the EC Treaty, the European Parliament will wish to examine very carefully how
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external borders are being defined and whether that definition adopted the correct balance between
the discriminatory treatment of aliens and the right of a state to regulate the admission of non-
nationals is consistent with the personal liberties of the individual.

More than one Member State has sought to define third country nationals as still at the external
frontier awaiting a control when those persons have been present on the territory of the Member
State for not inconsiderable periods of time. France, for instance, was condemned by the European
Court of Human Rights for seeking to maintain that asylum seekers within French territory but
held in the "international zone" were not within French territory for the purposes of the application
of the European Convention on Human Rights because the consequence was indefinite detention'.

The UK was similarly unsuccessful in seeking to persuade the European Court of Human Rights
that a man who had been present in the UK for more than five years, though he had never been
formally admitted to the UK in accordance with an external border control was not within the UK.
The European Court of Human Rights held that a person in those circumstances was in reality
within the country and the formal immigration status relating to the control of the crossing of the
external frontier was irrelevant in the light of the actual reality®. In drafting legislation regarding
the control of the crossing of external borders the European Community should be careful that it
does not offend against the reality test of the European Court of Human Rights.

One final issue in respect of the territorial scope of the external border also relates to where that
border is in reality for persons seeking to cross it. For all of those persons who are nationals of
countries on the common visa list in effect the main "border" control takes place at the point where
they apply for the visa. It is at that point at which an investigation is undertaken into their
eligibility for admission to the territory of the Member State. Under the rules of the Schengen
common visa which will now apply to the common visa under new Title [V EC, once obtained that
visa is valid for admission to any Member State and across the external border in any part of the
European Union (leaving aside those Member States which have opted out, Denmark’, Ireland and
the UK). As the issue of a visa gives rise to a presumption in favour of crossing an external border,
in effect the assessment and decision on whether the person should be allowed to cross the external
border is made in the individual's state of origin at a consular post.

For this reason, the crossing of external borders is, in fact, inextricably linked with the issuing of
visas and the conditions which apply. The European Parliament will undoubtedly wish to watch
closely this aspect of border controls. We will return to this later in this chapter.

The second and less clear definitional question is the personal scope: controlling whom? Nationals
of the Member States who are crossing external borders into a Member State other than that of
their nationality in exercise of their rights of free movement under the EC Treaty are entitled to
enter in accordance with those provisions of the Treaty. Therefore the controls applicable to them
must observe a different set of rules than those which apply to third country nationals. Under
various agreements between the Community and third countries, nationals of those countries may,
in certain circumstances and in pursuit of certain aims have rights of admission or readmission.
First under the Community's Agreement with Norway, Iceland and Liechtenstein, nationals of

1
Amuur [1996] 22 EHRR 533.
2
D[1998] EHRR.

Denmark was participating in Schengen but has an opt out Protocol for the whole EC title.
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those countries enjoy full free movement with citizens of the Union. Secondly, under the Europe
Agreements, nationals of the Central and Eastern European countries who are seeking entry to
pursue self-employment have a right of admission for this purpose. Turkish workers who are
protected under Decision 1/80 of the EEC Turkey Association Council would have a right of
readmission to a Member State after a short period abroad subject to certain conditions. Their
family members also enjoy a right to return to the host Member State after an absence abroad'. All
third country nationals protected by agreements between their state and the Community must be
subject to rules on the crossing on external borders which are consistent with their rights.

Another example to be found is in international law which requires special arrangements to apply
to the crossing of external borders by persons in need of international protection, to give effect to
the duty not to return such persons. Where the border policy of the Member States puts in place
arrangements which prevent asylum seekers from reaching the external frontier of the Union in
order to seek protection a question of compliance arises. For example, one of the ways in which
asylum seekers are so prevented is by the introduction of mandatory visa requirements for the state
of origin of asylum seekers (asylum sending states) coupled with sanctions against carriers for
transporting people to the external frontier who do not have the required visa and other
documentation. This means that potential asylum seekers are unable to leave their country of
origin, at least not to come to the European Union, as they lack the necessary documents to board a
form of transport. Already questions have been raised about the compatibility of this system with
Article 12 ICCRR, the right to leave any country”. However, if they go to another state first and
seek to come to the European Union from that second state they risk being returned to the first host
state on the basis that they ought to have applied for asylum there rather than continue on to a
Member State.

The new competence which the Amsterdam Treaty inserts into the EC Treaty on the crossing of
external borders does not provide any guidance about these competing and overlapping aspects of
the definition of external border crossing. When considering the implementation of legislation on
the crossing of external borders the Parliament may wish to press for a wide and expansive
definition of border, person, control and purpose which will give maximum democratic control
over the field.

2.2. Purpose of inclusion of the crossing of external borders in the constitutional framework of
the Union

The need for Community regulation of the crossing of external borders arises directly from the
Member States' response to the decision to define the internal market, in the Single European Act
of 1986, as an area without internal controls on the movement of persons. It was argued that in
order for the Member States to agree to dismantle intra-Union border controls they needed to be
assured that the same rules applied to all of them regarding the crossing of external borders.

We have already raised questions about the linkage of abolition of internal border controls with the
harmonisation of external border controls. In particular, the framing of the debate in terms of a
security deficit at external borders created by the abolition of internal border controls has led to a
mixing of immigration issues with policing issues. To some extent a security argument has been
raised which is justified on the basis of the abolition of intra-Member State border controls but

1
Kadiman [1997] ECR I - 2133.

2
See Professor Scheinen, Turku, Finland, 15.10.99.
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which provides a foundation for much more extreme external border controls and related measures
than would otherwise have been easily agreed in a democratic society.

A half way house on the crossing of external borders to achieve the dismantling of internal borders
was achieved by the Member States parties to the Schengen Convention 1985 and the Schengen
Implementing Agreement 1990. Provision was made like that now included in the EC Treaty on
the crossing of external borders and implemented through decisions of the Schengen Executive
Committee. For those outside the Schengen area, discussion began as early as 1986 on the question
of crossing of external borders and a draft proposal for a treaty on the issue was published by the
UK's House of Lords Committee of the European Communities in 1990. Immediately after entry
into force of the Maastricht Treaty the Commission re-presented an amended version of the
proposed Convention on the crossing of external frontiers of the Member States of the European
Communities. It was never adopted. The formal reason given was a dispute between the UK and
Spain regarding the status of Gibraltar. The content of the draft convention as regards external
border controls mirrored the relevant provisions of the Schengen Implementing Agreement.

It is at this point that the history of the internal market became particularly complicated. Some
Member States in the form of the Schengen states moved rapidly ahead on the agreement of
detailed provisions on the crossing of external frontiers. Other Member States, finally reduced to
two: Ireland and the UK, remained outside the Schengen system. Within the Third Pillar TEU they
pressed for progress on various aspects flanking the crossing of external frontiers. This progress
was specifically in relation to security related measures. Therefore in these two Member States all
the designated compensatory measures which are restrictive of civil liberties were applied without
the promised compensation for the citizen and resident: the abolition of intra-Member State border
controls.

However we would point out here that on the control of internal borders, legal and physical reality
have been out of step. Before the conclusion of the Schengen Agreement many intra-Member State
border checks particularly at land borders had been abolished. After the signing of the first
Schengen Agreement some Schengen Members stepped up border checks, and declared that they
would only remove them if "compensating” or flanking measures were taken to expand police and
border guard powers at the external frontier and within the states.

One substantial problem of the Schengen experiment was that it took place intergovernmentally
without effective Parliamentary scrutiny in any Member State. Even though the areas covered
would have substantial impact on civil liberties in Europe, as the discussions and form of
agreement were negotiations towards settlement and administration of an international agreement
because of its connection with state interests, state prerogative competed with democratic
accountability in more than one Schengen state. The principle that the negotiation of international
agreements is necessarily shrouded in a secrecy unacceptable for national legislation applied to the
Schengen Agreement and Convention. This was even though the subject matter was identical to
that normally regulated by national legislation and intended to operate as national legislation.

The Amsterdam Treaty amendments to the EC Treaty, are intended to regularise this anomalous
situation. The intrinsic relationship perceived by the Member States between the abolition of intra-
Union border controls of persons and the crossing of external borders is made explicit. Two strands
are drawn together: powers are granted to the Community under the EC Treaty regarding the
crossing of external borders and through the Schengen Protocol, the defined acquis of the
Schengen Agreement, Implementing Convention and Executive Committee decisions are
transformed into parts of Union law.
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The Schengen acquis includes detailed rules on the crossing of external frontiers. While powers are
granted to the Community regarding the crossing of external frontiers, the contents of those powers
have already been determined by the Schengen acquis. After the Amsterdam Treaty entered into
force on 1 May only those provisions which remained un-assigned automatically fell into the Third
Pillar in accordance with the Schengen Protocol.

The constitutional framework of the Union is being rationalised as regards intra extra Union border
controls. Both sides of the coin are now being included in the EC Treaty. However, irrationality is
on the horizon. Because the starting point of the Schengen experiment was the abolition of intra-
party border controls, the flanking measures cover a wide variety of areas not simply the crossing
of external frontiers. For instance, drugs trafficking and police co-operation are included in various
parts of the Schengen acquis. The correct legal basis for many of these aspects of the Schengen
acquis is properly in what continues to be the Third Pillar TEU.

Under the declaration to the Amsterdam Treaty on Schengen, it is clear that there is to be no
relaxation of the security related rules contained in the Schengen acquis. The status of declarations
in Community law is most uncertain, as to whether they are merely interpretative guides or in
some way binding. In any event, the Parliament will wish to consider carefully what meaning
"security" should have in this context.

The Schengen Protocol presents both a challenge and an opportunity for the European Parliament.
Under its provisions it is unclear that the Parliament would have any say in the quasi-automatic
transposition of the Schengen acquis into Community law where the legal base was found to be in
the EC Treaty. However, those parts of the Schengen acquis deposited in the Third Pillar should be
subject to the provisions of the Treaty regarding the adoption of implementing measures for the
new Title IV: consultation.

Further, the Parliament may wish to look closely at the allocated base for each part of the
Schengen acquis to determine whether it is in fact in agreement that the legal basis is correct. In
order, however, to get a grip on the Schengen acquis wherever it is found, the first step will be a
document which is in a comprehensible and user friendly form and sets out the acquis and its
contents. Only after such a document has been published in the Official Journal will it be possible
properly to assess the Schengen acquis and the effect of the Schengen Protocol. The second step
will be to determine its legal value which step must go hand in hand with determination of the
correct legal base.
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2.3. What are the new powers?

The new Treaty powers are to adopt measures on the crossing of external borders of the Member
States which establish:

- standard procedures to be followed by the Member States in carrying out checks on persons at
such borders: Article 62(2)(a) EC; this means that the Community will now be responsible for
adopting a measure which spells out uniform procedures for persons at the external borders.
This is in effect the rules on access to the territory of the Union; these rules should be drafted
or adapted, in the event that a Schengen provision is deemed to cover this, to give effect to the
Community's best interests in promoting movement of persons for cultural, educational and
recreational activities;

- rules on visas for intended stays of no more than three months which include the list of third
countries whose nationals must be in possession of visas when crossing the external borders
and those nationals who are exempt from that requirement: Article 62(2)(b) (I) EC'.

- the procedures and conditions for issuing visas by Member States: Article 62(2)(b)(ii) EC; this
will be very important as it is here that common rules which are the background to access to
the territory of the Union will be found; as the primary immigration control is moved by the
Schengen arrangements to the country of origin specifically for those countries which are on
the common visa list, the conditions for obtaining a visa become determinative of whether an
individual will have lawful access to the territory. The Parliament may well wish to consider
what degree of transparency should apply for persons seeking visas and what remedies, in
event of refusal, they should have. The Parliament has already passed a resolution demanding
full and consistent appeal rights in respect of refusal of a visa. It will now have an opportunity
to press again and within a more favourable framework for these rights;

- a uniform visa format (subject of an existing Regulation) Article 62(2)(b)(iii)) EC; the
importance of a uniform format visa is that it defines the document to which certain rights
attach;

- rules on a uniform visa: Article 62(2)(b)(iv) EC: these are the rules which are critical to the
value and meaning of a common format visa; for instance does the common format visa does
not give a right of entry to the territory from wherever the individual starts or seeks to enter the
territory? If not its value is highly circumscribed.

2.4. What has been done?

The most important aspects of what has already been done has been so undertaken in the context of
the Schengen Agreement and Implementing Convention. The history of the Schengen acquis has
been set out above. By virtue of the Schengen Protocol to the Amsterdam Treaty it has been
incorporated in a less than systematic manner into the EC Treaty. As it has yet to be published in
the Official Journal, it is not entirely clear what the acquis contains. While the Protocol defines the
acquis as including the two agreements, it also includes "Decisions and declarations adopted by the
Executive Committee established under the 1990 Implementing Convention as well as acts

It is important to note here that one demand of the European Parliament as regards this visa list, that it includes both a "white" list (countries whose
nationals are exempt) as well as "black" list (countries whose nationals must have a visa) has been achieved through this Treaty amendment.
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adopted for the implementation of the Convention by the organs upon which the Executive
Committee has conferred decision making powers." What these delegated powers and organs are
remains uncertain. On this point the Parliament will wish to remain highly vigilant. In the context
of the Community, other than the draft proposal for a Convention on the crossing of external
frontiers, the Community has adopted a Regulation on an uniform format for visas and a
Regulation on countries whose nationals require a visa when crossing external borders which was
annulled by the Court of Justice on procedural grounds at the request of the Parliament but was
recently readopted.

2.5. What must be done?

Within five years of the entry into force of the Amsterdam Treaty the Council must adopt measures
in respect of all the areas on the crossing of external borders of the Member States. Because of the
highly complicated arrangement contained in the Schengen Protocol it remains unclear what will
remain to be done within five years of the date of entry into force. Following the Council's
agreement on the legal basis of the Schengen acquis in relation to all the aspects of the crossing of
external frontiers now inserted into the EC Treaty there may remain little to be done unless the
Parliament should wish to mount a challenge to the legality of the "automatic" transfer of the
Schengen acquis into the EC Treaty. A challenge could be explored on the basis of the exclusion of
the Parliament under the Schengen acquis allocation arrangement particularly as regards those
aspects of the Schengen acquis which deal with areas already under Community control (such as
visa lists) and in respect of which the Parliament is entitled to consultation before the adoption of
legislation. It is also worth noting that those parts of this new competence which were already
within the Community's competence under Article 100(C) EC (as was) and which were already the
subject of qualified majority voting (QMYV), remain subject to QMYV (see below).

2.6. Critical concerns of a democratic society

In 1990 the Parliament recognised in its Resolution on the Schengen Agreement' the risk that the
removal of internal border checks might be accompanied by the introduction of new administrative
checks which could constitute a violation of human rights. The Parliament's concern continues to
be justified and important in the light of increasing legal measures to permit checks on individuals
in Schengen states. Liberty and freedom from surveillance are important concerns of democratic
societies. Security here may also mean that the democratic entrenchment of these rights guarantees
their security. The use of the threat of illegal migration should not be permitted to undermine
liberties which European societies have fought hard to achieve and maintain. A loss of freedom
from surveillance justified on grounds of the risk of illegal immigration can only fuel racism and
xenophobia.

We would make one final observation, the discourse on illegal immigration should never be
allowed to submerge the fact that under the Geneva Convention, asylum seekers are entitled to
cross borders illegally (Articles 31, 32 and 33 Geneva Convention).

(A) transparency: as in all areas of the new Title, the Parliament's role in ensuring transparency is
critical. The European Parliament must take care to protect individual liberty by restricting the
collection and unjustified access to personal data held under the Schengen Information System.

1
0J C 1990 175/170.
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(B) accountability: from entry into force of the Amsterdam Treaty the provisions relating to the
list of third countries whose nationals must be in possession of a visa and the uniform visa format
are subject to qualified majority voting in the Council and consultation with the Parliament. The
Regulation on the uniform visa format has already been adopted and therefore there is little further
to be done in respect of that aspect.

Two other powers contained in the new Title, the procedures and conditions for issuing visas and
the rules of a uniform visa are subject to a five year time limit for the adoption of legislation, and at
the end of that five year period are subject to the procedure laid down in Article 251 EC (qualified
majority voting by the Council with co-decision of the Parliament). The important content of these
two measures which need to be adopted are how a third country national may obtain a visa and
subject to what requirements and once he or she has got that visa, what does it entitle the person to
do.

(C) international human rights obligations: the first area of international human rights
obligations which is engaged here and in respect of which the European Parliament has already
commented is in respect of persons fleeing persecution, torture or inhuman or degrading treatment.
Under the Schengen acquis all parties are required to apply sanctions on carriers for transporting to
a Schengen country persons who have not got the correct documentation. It is inevitably persons
fleeing persecution and torture who are least able to obtain the correct documentation in order to
come to the territory of the Union. Even if they are in possession of a passport, the rules applied as
regards the acquisition of a Schengen visa, including requirements of resources and intentions to
leave the territory within the three month permitted period, make it impossible for them to obtain
that part of the requirement documentation.

The second area of concern relates to the application of visa requirements which render it
impossible or virtually so for third country national family members to visit relatives within the
territory of the Union. The right to protection from interference with private and family life
contained in Article 8 ECHR has not been extended so far as to require states to permit the
admission and residence of family members where family life could be enjoyed in some other
state. However, the application of common visa rules which have the effect of preventing short
visits by close family members, particularly if the relative resident within the Union is not able to
travel to the third country raises the question of whether this aspect of private and family life
comes within the spirit of Article 8 ECHR.

Of particular concern regarding the issue of short stay visas is the discriminatory application of the
rules based on criteria and suspicions unrelated to the personal circumstances of the individual
applicant. The introduction of a provision into the EC Treaty prohibiting discrimination on
grounds, inter alia, of racial or ethnic origin, religion or belief (Article 13 EC) should find
expression in these sensitive areas of immigration and visas. Further, in order to avoid giving an
excessive degree of discretion to officials at embassies abroad the exercise of which might appear
motivated by unacceptable discrimination, clear and precise provisions need to be adopted which
permit the individual to know what the requirements for the issue of a visa are and how to fulfil
them.

(D)Minimum standards maximum protection: because the purpose of the introduction of the
common rules on crossing of external borders is to provide assurance to Member States that the
persons entering the Union at one border post are the same as would be admitted at a border
crossing point on their own territory, there is a strong temptation to apply rules which encapsulate
the most restrictive elements of all the Member States and do not provide for any margin to a
Member State to apply a more relaxed regime. This tendency should be avoided. Member States
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should be permitted the flexibility to continue to issue national visas on grounds which reflect their
traditions and needs. However, this flexibility must be subject to the common floor of rights. In
other words, Member States should be permitted to maintain or establish regimes which provide
greater rights to the individual than those required by the Community measures. In no case though
should a Member State be permitted to fall below the common standard.
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Short Term Recommendations

No.

Proposal

Subject

All third country nationals protected by agreements between
their state and the Community must be subject to rules on the
crossing on external borders which give effect to their rights.

Borders

The Parliament may wish to consider the recommendation
which a former member of the European Parliament, Dr van
Outrive has proposed, that MEPs should have access to centres
for co-operation at internal and external borders in order to
verify and satisfy themselves of the appropriateness of
procedures.

Borders

When considering the implementation of legislation on the
crossing of external borders the Parliament may wish to press
for a wide and expansive definition of border, person, control
and purpose which will give maximum democratic control
over the field.

Borders

The Parliament will undoubtedly wish to scrutinise proposals
for measures amending or transferring the Schengen acquis
carefully as it is clear that no Parliament has done so in respect
of the totality of the acquis before.

Borders

The Parliament may wish to look closely at the allocated base
for each part of the Schengen acquis to determine whether it is
in fact in agreement that the legal basis is correct.

Borders

A challenge could be explored on the basis of the exclusion of
the Parliament under the Schengen acquis allocation
arrangement particularly as regards those aspects of the
Schengen acquis which deal with areas already under
Community control (such as visa lists) and in respect of which
the Parliament is entitled to consultation before the adoption of
legislation.

Borders

The European Parliament must take care to protect individual
liberty by restricting the collection and unnecessary access to
personal data held under the Schengen Information System.

Borders

In order to avoid an excessive degree of discretion to officials
at embassies abroad, clear and precise provisions need to be
adopted which permit the individual to know what the
requirements for the issue of a visa are and how to fulfil them.

Borders
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Long Term Recommendations

No.

Proposal

Subject

As legislation is defined within the new Title of the EC Treaty, the
European Parliament will wish to examine very carefully how
external borders are being defined and whether that definition is
consistent with the personal liberties of the individual.

Borders

In drafting legislation regarding the control of the crossing of
external borders the European Community should be careful that
it does not offend against the reality test of the European Court of
Human Rights.

Borders

The use of the threat of illegal migration should not be permitted
to overwhelm liberties which European societies have fought hard
to achieve and maintain. A loss of freedom from surveillance
justified on grounds of the risk of illegal immigration can only
fuel racism and xenophobia.

Borders

The discourse on illegal immigration should never be allowed to
submerge the fact that under the Geneva Convention, asylum
seekers are entitled to cross borders illegally (Articles 32 and 33
Geneva Convention).

Borders

Member States should be permitted the flexibility to continue to
issue national visas on grounds which reflect their traditions and
needs. However, this flexibility must be subject to the common
floor of rights.

Borders
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Chapter 3 - ASYLUM POLICY

3.1. Definition: What is asylum policy in the European Union? (a) Under the former Title VI
TEU? (b) Under the new Title [V EC?

The first consideration relates to the scope of the concept of asylum policy. A narrow definition of
asylum policy encompasses only that policy which relates directly to refugees and the recognition
of individuals as such under the terms of the UN Convention relating to the status of refugees 1951
and its 1967 Protocol (the Geneva Convention). This definition is contained in Article 1A of the
Geneva Convention: a person who is outside his/her country of origin or habitual residence owing
to a well founded fear of persecution on the basis of race, religion, nationality, membership of a
social group or political opinion and is unable or owing to such fear, unwilling to return there. A
wider definition of asylum policy covers all those areas which relate to the treatment of persons in
need of international protection because of what is likely to befall them if they are returned to the
country of their nationality or habitual residence. In the European context, this means persons who
are covered not only by the Geneva Convention but also those in respect of whom there is a serious
risk that they would suffer torture, inhuman or degrading treatment or punishment if returned to
their country of origin or habitual residence and therefore their return to such a state would be
contrary to Article 3 of the European Convention on Human Rights 1950 (ECHR). Internationally
the same definition is to be found in Article 3 UN Convention Against Torture 1984.

The distinction between a narrow and wide definition of the Geneva Convention is by no means
academic. The Member States adopted a joint position on the definition of a refugee for the
purposes of the Geneva Convention' in which persecution by non-state agents is specified as not
normally giving rise to a valid claim for refugee status. Therefore if the Third Pillar acquis is
transposed to the First Pillar with this limited definition of asylum policy refugees who are the
object of persecution by non-state agents will be excluded from the Community law definition of a
refugee and placed in some subsidiary category (a position which the British Court of Appeal has
held to be contrary to the international meaning of the Convention)”.

Persons recognised as refugees under the Geneva Convention are entitled to equal treatment in a
whole variety of areas by the Geneva Convention itself. Access to work, housing, employment etc,
are all regulated by the Convention itself and ensure a high degree of participation by the refugees.
However, persons who are granted some other status such as temporary or subsidiary protection
are not covered by the Geneva Convention social rights. Their treatment is, at the moment at
national discretion. Increasingly in different Member States we are seeing a "race to the bottom" as
regards the reception of asylum seekers which is extending to the treatment of persons given status
less than Geneva Convention refugee status.

This basis of subsidiary protection is Article 3 ECHR which covers a wider group of persons in
need of protection than the Geneva Convention’. The ECHR has the advantage of a supra-national
court, the European Court of Human Rights, which is charged, in effect, with interpretation of the
rights contained in the Convention. The Geneva Convention is interpreted by national courts, the
judgements of which diverge among the Member States on important issues such as whether a

1
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RvSSHD exp Lul Adan and others, 23.7.99 (CA).
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Ahmed v Austria [1997] 23 EHRR 413.
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person is covered by the Convention where he or she fears persecution by non-state agents. The
contours of this difference of definition may have consequences for the implementation of the
asylum provisions of the EC Treaty to which the European Parliament will, undoubtedly, wish to
have regard.

(a) Under the Pre-Amsterdam Treaty Title VI TEU

Article K1 of Title IV TEU pre 1 May 1999 set out asylum policy as an area of common interest.
Article K2 provided that "the matters referred to in Article K1 shall be dealt with in compliance"
with the ECHR, Geneva Convention and having regard to the protection afforded by Member
States to persons persecuted on political grounds. The definition of asylum policy is not to be
found in the Treaty or elsewhere. Important definitional measures adopted under the Third Pillar in
the area of asylum are designed around the concept of a Geneva Convention refugee. After the
entry into force of the Maastricht Treaty, the Council adopted two main documents in respect of
asylum: the first was the Resolution on Minimum Guarantees for Asylum Procedures (OJ C 1996
274/13). In that document, the guarantees apply only to the examination of asylum applications
within the meaning of Article 3 of the Dublin Convention. The definition in the Dublin Convention
of "an application for asylum" is a request whereby a third country national seeks from a Member
State protection under the Geneva Convention by claiming refugee status within the meaning of
Article 1 of the Geneva Convention, as amended by the New York Protocol. The second main
measure adopted under the Third Pillar is the Joint Position on the Harmonised Application of the
Definition of the Term "refugee" in Article 1 of the Geneva Convention (OJ L 1996 63/2). Here
the Geneva Convention definition applies.

However, temporary protection of displaced persons has also been the subject of
intergovernmental measures by the Member States and measures within the Third Pillar. The first
of such measures was the resolution on temporary protection of displaced persons from the former
Yugoslavia (1993). This was followed by a resolution on burden sharing of displaced persons'
(and implementing decision). From the content of the two measures, it is uncertain what their
relationship is with the European Convention on Human Rights.

The Commission proposed in March 1997 a Joint Action concerning the temporary protection of
displaced persons (which was amended and re-submitted OJ C 1998 268/13). This proposal makes
specific reference in its preamble both to the Geneva Convention and to the ECHR and the
obligation to respect the principle of non-refoulement. Under the amended proposal the definition
of persons covered are those in need of international protection. This means any third country
national or stateless person who has left his or her country of residence and whose safe return
under humane conditions is impossible in view of the situation prevailing in that country. Three
specific examples are given:

- persons who have fled from areas affected by armed conflict and persistent violence;
- persons who have been or are under a serious risk to be exposed to systematic or widespread
human rights abuses, including those belonging to groups compelled to leave their homes by

campaigns of ethnic or religious persecution;

- persons who for other reasons specific to their personal situation are presumed to be in need of
international protection.

1
0OJ C 1995 262/1.
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This definition is sufficiently wide to encompass any, if not all, refugees under the Geneva
Convention plus a wider group of people covered by Article 3 ECHR and Article 3 UNCAT. The
proposal is still under consideration by the Council.

(b) Under the New Title [V EC

New Article 61 includes as part of the necessary steps to create an area of freedom, security and
justice the adoption of asylum measures to flank free movement of persons within the internal
market and more generally measures in the field of asylum as part of the establishment of the area.

Article 63 EC defines measures on asylum as "in accordance with the Geneva Convention [ ] and
other relevant treaties" thereby requiring these measures to conform with the Convention. Article
63(1)(a) requires the adoption of measures determining the state responsible for considering an
application for asylum. Article 63(1)(b) sets out a requirement to adopt minimum standards on the
reception of asylum seekers. Article 63(1)(c) and (d) both refer specifically to refugees, first in
respect of minimum standards on qualification of persons as refugees and secondly on procedures
for Member States for granting or withdrawing refugee status.

As regards definitions in the new Title IV EC the concepts of a refugee, an asylum seeker, a
displaced person, a person otherwise in need of international protection all appear. The inter-
relation between these different terms is not clarified, although it is fundamental to the scope of the
Title.

The issue of the definition of asylum policy is critical to understanding the scope for activity by the
European Parliament in the field. The Parliament may not agree with the analysis of the scope of
the term which will be provided by the Council or the Commission. Whether a difference of
definition is more than a matter of semantics for lawyers will depend on the procedural, residence,
economic and social rights which apply. Much will depend on whether in the treatment of
refugees, displaced persons or those subject to subsidiary or temporary protection schemes, there is
uniformity or disparity in these areas of rights.

The Parliament should consider carefully whether differing procedural, residence, economic and
social rights for persons variously categorised as asylum seekers, refugees or displaced persons are
acceptable bearing in mind that the same person may fall within all three categories, the
categorisation being dependent on the host Member State authorities.

3.2. Purpose of inclusion of asylum policy within the framework of the Union's constitution

The constitution of the European Community is characterised by a balance of powers between the
Union and the Member States. Powers transferred to the Community by the Member States are so
transferred in order to achieve certain, specific goals of the Community. The interpretation of the
scope of transferred powers depends very much on the reason why the power was transferred in the
first place. Therefore in order to understand the scope of an area of competence transferred to the
Community regard must be had to the objective at which the transfer was aimed.

Asylum policy under the old TEU lacked a clear goal, a matter which was stressed by the
Parliament and the Commission in their reports to the Intergovernmental Conference. It was
related to the Community objective of the abolition of intra-Community border controls on persons
(Article 14 EC). It was included in Article K1 for the purposes of achieving the objectives of the
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Union, in particular the free movement of persons. Exactly how measures on asylum policy would
do that were not spelled out.

In new Title IV EC the overarching purpose of transferring the competencies are in order to
establish an area of freedom, security and justice. There is no definition of what such an area is in
the Treaty. The action plan of the Commission and Council on how best to implement the
provisions of the Treaty of Amsterdam on an area of freedom, security and justice' examines each
component separately. It states that the concept of freedom includes "freedom to live in a law
abiding environment in the knowledge that public authorities are using everything in their
individual and collective power (nationally at the level of the Union and beyond) to combat and
contain those who seek to deny or abuse that freedom". This definition of freedom is something of
a concern in that it would appear to indicate that there is no tension between freedom and state
security measures. While security and freedom may be compatible, state security measures and
freedom will not necessarily be. The idea of security is not coterminous with the practice of state
security measures.

In the context of asylum, security more accurately means security from persecution. This type of
security finds its expression in international human rights law in the right to seek asylum
guaranteed by Article 14 of the Universal Declaration of Human Rights. The objective of the
Community must include protection of the freedom to seek asylum by reaching the borders of a
safe country, albeit a Member State of the European Union in order to do so. The Parliament
should be slow to accept that state security measures necessarily contribute to the freedom of
persons in need of international protection to flee persecution.

In the amended EC Treaty parts of asylum policy are specifically stated to be necessary to the
achievement of the internal market as defined in Article 14 EC, but others are tied to the creation
of an area of freedom, security and justice. In considering the scope of the Parliament's activity in
the area of asylum policy regard must be had to the objective which each aspect of the policy seeks
to achieve.

Some of the measures in respect of asylum are attached exclusively to the establishment of an area
of freedom, security and justice. These are:

- minimum standards on the reception of asylum seekers;
- minimum standards with respect to qualification as a refugee;
- minimum standards on procedures for granting or withdrawing refugee status;

- promoting a balance of effort between Member States in receiving and bearing the
consequences of refugees and displaced persons.

Other objectives in the field of asylum are specifically tied to the objective of ensuring free
movement of persons without intra Member State border controls. These measures include:

- criteria and mechanisms for determining the Member State responsible for considering an
asylum application; and

1
0J C 1999 19/1.
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- minimum standards for giving temporary protection to displaced persons and persons
otherwise in need of international protection.

Thus the Treaty ties together minimum standards for temporary protection and criteria for
determining the state responsible for considering an asylum application with the abolition of intra
Member State border controls. As we have seen in the operation of the Schengen Convention
chapter on asylum and the Dublin Convention which superseded it in September 1997, the
principle of allocating a state responsible for determining an asylum application requires minimum
standards on procedure and appeal rights for granting protection in general and minimum standards
on reception. The underlying principle of the Dublin Convention that asylum seekers should, in the
absence of factors connecting him or her to the state where the application is made, be returned to
the first country through which he or she entered the territory of the Union, is flawed and unfair.
Unless the asylum seeker has an equivalent consideration of his or her application in all Member
States and where in need is given sufficient support and accommodation to live in dignity during
the process, such a system of transfer is not acceptable.

Therefore, question marks arise as to which parts of the asylum competence really belong
specifically to free movement of persons in a border control free Union and which to the creation
of an area of freedom, security and justice. The Parliament will wish to consider whether measures
on reception and procedural rights for asylum seekers are critical to determining the Member State
responsible for considering an asylum application.

This is important in light of the timetable for adoption of measures. In the Joint Action plan of the
Council and Commission referred to above, those two institutions have stated the objective to
achieve within two years of entry into force of the Amsterdam Treaty measures on minimum
standards for giving protection, measures to replace the Dublin Convention, minimum standards of
reception for asylum seekers and promoting a balance of effort between Member States.

Within five years they propose to push forward measures on minimum standards with respect to
qualifying as a refugee and minimum standards for subsidiary protection.

When considering measures which are being put forward by the Commission (or Member States
within the first five years after entry into force) the European Parliament will want specifically to
have regard to the purpose of the competence within the hierarchy of the new Title's provisions and
ensure that it fulfils its objectives.
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3.3. The purpose of inclusion of asylum policy in the EC Treaty within the context of the
Member States international commitments

Asylum policy, perhaps more forcefully than any other area of Union activity engages the human
rights obligations of the Member States. Not only is there an international convention to which all
Member States are parties which specifically and solely regulates the issue of refugees (the Geneva
Convention) but also the Member States> obligations under the ECHR (foremost, though not
exclusively, under Article 3) are engaged. The right to seek asylum is also enshrined in Article
14(1) of the UN's Universal Declaration of Human Rights. Therefore it is not sufficient to consider
the purpose of asylum policy only from the perspective of the Community's constitution. It must
also be considered in the light of the Member States' external obligations to the rest of the world'.

By transferring real competence to the Community in respect of asylum policy the Member States
run the risk that the exercise of that power will place them in breach of their duties to the
international community under their human rights commitments. In order to avoid such a
possibility, it is necessary to look at the transfer of competence regarding asylum policy from the
perspective of the goal which must be achieved for the international community.

With the abolition of the intra-Union border controls on persons and the creation of an area of
freedom, security and justice the Member States have regulated and are seeking to regulate the
movement and position of asylum seekers and refugees within the "border-less" territory. This
includes for example, rules under which asylum seekers are required to seek asylum in one part of
the united territory as opposed to another part. These rules have been viewed as flanking measures
necessary for the abolition of intra-Union border controls. However, the rules and their practical
application must not result in the Member States being in breach of their international
commitments. The abolition of intra-Union border controls on persons requires harmonisation, of
rules on asylum policy, so that the transfer of asylum competence to the Union level is subject to
the highest standard of human rights obligations which applied to the area at national level in any
Member State. Anything less would mean that some national constitutional courts of the Member
States would not be able to respect Community measures in the field as these might conflict with
the duty of these constitutional courts to give effect to their Member State's international human
rights obligations.

To view this from another perspective then, one could say that the transfer of competence on
asylum policy from the Member States to the Community is for the purpose of ensuring that in the
border-control free territory of the Union the international obligations of the Member States to
provide protection to persons in need are respected. Therefore the goal of the transfer of
competence on asylum policy is to ensure respect not just for the Member States' commitments
under the Geneva Convention but for their commitments also under Article 3 ECHR, Article 3 UN
Convention Against Torture and elsewhere. Such must be the interpretation of the transfer of
competence from the perspective of the international community.

This interpretation is reinforced by the introduction of the Protocol on Asylum for nationals of the
Member States of the European Union which seeks to limit the possibility of a national of one
Member State seeking asylum in the territory of another Member State. Such a protocol could only
be valid vis-a-vis the international commitments of the Member States if the Union territory were

1 . . . . .
The transfer of an exclusive competence internally also has very important consequences for the Community's external competence. However, this
is a subject beyond the scope of this paper.
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in fact one unified territory equivalent to a single state (and of course subject to the highest level of
human rights commitments of the Member States).

The argument in favour of the protocol on asylum which was made during the negotiations leading
to the Amsterdam Treaty was that all of the Member States are democratic, abide by their
international human rights commitments and hence do not give rise to genuine refugees. This
position was criticised by amongst others Amnesty International and questioned as regards the
principle of a geographic limitation by UNHCR. The issue becomes even more dramatic in the
light of the enlargement of the European Union to include up to ten countries in Central and
Eastern Europe, the Balkans, the Baltic states and Cyprus. Many of these countries have until
recently been (or still are) substantial asylum seeker sending countries to the Member States of the
European Union, eg: Romania, Czech Republic, Slovakia and Poland. While great progress is
being made towards establishing the rule of law and fundamental human rights nonetheless this is
a long term strategy. The courts, in some Member States, have continued to recognise as refugees,
for instance, gypsies from Slovakia and the Czech Republic.

Within the EU's territory, a consistent application and coherent interpretation of the human rights
duties in respect of asylum seekers must apply. If it does not then the territory lacks sufficient unity
to justify its treatment as a single territory for the purpose of applications for asylum by its "own"
citizens, and similarly lacks sufficient unity to justify moving asylum seekers from one part of the
territory to another for their applications for asylum to be considered as is currently done under the
Dublin Convention. Such mandatory allocation must be fundamentally flawed as the lack of
consistency of application of international obligations means that the asylum seeker could be
subject to differing and not equivalent treatment.

3.4. What has been done in the field of asylum?

Activity in respect of asylum policy has taken place at three levels in the European Union (using
that term loosely). First, at the level of inter-governmental cooperation pre-dating the entry into
force of the Maastricht Treaty, a number of agreements were reached about asylum policy the
status of which remains undetermined. These include the London Resolutions on "host third
countries", "manifestly unfounded asylum applications" and the "Conclusions on countries in
which there is generally no serious risk of persecution" (all of 30 November and 1 December
1992). In this category as well falls the Resolution on temporary protection of displaced persons
from former Yugoslavia (June 1993). One convention, the Dublin Convention was signed in 1990
and entered into force in September 1997. Secondly, after the entry into force of the Maastricht
Treaty, a small number of measures specifically on asylum were adopted under the Third Pillar
competence, most notably the Resolution on minimum guarantees on procedure and appeals and
the Joint Position on a harmonised interpretation of Article 1 A of the Geneva Convention.

To summarise: the subject matters covered by inter-governmental or Third Pillar measures on
asylum include:

(1) State responsible for considering an application (the Dublin Convention);
(2) Manifestly unfounded applications for asylum;

(3) The concept of a safe third country;

(4) The concept of a safe country of origin;

(5) Collection of information and its exchange (CIREA);

(6) Fingerprinting asylum seekers (EURODAC);

(7) A harmonised approach to the definition of a refugee;
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(8) Minimum standards of procedure and appeal;
(9) Temporary protection and burden sharing as regards displaced persons.

Discussion took place and an initial draft produced on both reception of asylum-seekers and
treatment of protected persons after the grant of status. Neither progressed to a document which
was adopted.

None of the measures adopted on the above topics is in an adequate form to become binding in
Community law. To start at the beginning: the most complete measure in terms of its form (an
international agreement) and specific content is the Dublin Convention. It is also the first in the
field of asylum to be adopted formally (in 1990). But it does not work and needs major rethinking.
The attempt to move people seeking international protection from one Member State to another has
been of limited success and created deep suspicion in the minds of asylum seekers who fear being
moved for reasons which are not understandable to them. In their attempts to avoid being forced to
move from one state to another, they retain fewer and fewer travel documents, if any, by the time
they apply for asylum. Their accounts of their travel routes are vague. Member State officials have
become increasingly frustrated by the lack of cooperation which they receive from asylum seekers
about travel routes and documents. Asylum seekers are then categorised as unreliable and liars
because, in fear of being forced to move yet again, they are unable or unwilling to reveal details of
their routes and documents. The stigma of unreliability or lying is then applied to the substance of
their claim for asylum: if they are unreliable about one aspect, ie the travel route, then they may be
lying about their fear of persecution. The result is a system which prejudices the asylum seeker in
the substantive consideration of his or her claim because of a procedural measure, the Dublin
Convention, which does not even work effectively in the first case. This is not acceptable. The
whole concept of determining the state responsible for considering applications for asylum must be
rethought out, with resources moving instead of people.

The other measures, adopted either inter-governmentally or in the Third Pillar, are too vague and
uncertain to be transformed into Community law. Further a number of them have been the subject
of UNHCR criticism. The fundamental principle of all these measures is that they are inter-state
only. There is no space in any of them for the individual to assert a right either to consideration of
his or her application, to a fair procedure, to access to the information on which the decision was
taken or otherwise. This was typical as the Third Pillar was in essence inter-governmental.

The Commission, in a rare excursion into active participation in the Third Pillar, in the Spring of
1997 put forward a first proposal for a Joint Action on temporary protection (of persons in need of
international protection) which has been reformulated, broken into two and resubmitted to the
Council. This is a borderline measure which while introduced under the old Third Pillar is in fact
intended for the new EC Treaty competence and will be re-introduced soon.

The new Title IV EC is completely different from the framework in which previous work was
undertaken. It is Community law and in accordance with the principles of Community law on
movement of persons it should be written in terms of rights for individuals. This perspective is
reinforced by the international commitments of the Member States. The European Court of Human
Rights has upheld the right of an individual to protection against return to a country where he or
she faces a real risk of torture, inhuman or degrading treatment'. This extends to the fair
consideration of an asylum case. The focus of the international obligations is protection not state
responsibility. The individual is not punished because his or her state is persecuting or torturing

1
Soering [1991] 11 EHRR 439; Chahal [1997] 23 EHRR 413.
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him or her but given protection in dignity. One of the substantial criticisms of the Commission's
proposals on temporary protection when seen in the light of the right of the individual to protection
is the Council's unlimited discretion on opening and closing temporary protection schemes. Two
examples stand out which exemplify this problem.

First, in respect of the Kosovan refugees, the failure of the Council to reach a decision to create a
temporary protection scheme for these persons has meant that national schemes only have applied.
Europe has been facing a mass influx of displaced persons from Kosovo nonetheless the Council
has been unable to respond in a co-ordinated and coherent manner by opening a protection scheme
for these persons. Secondly, in respect of closing a protection scheme the situation of displaced
persons from Bosnia is an example. The piecemeal approach to ending temporary protection for
Bosnians after the Dayton Peace Accord has come under much criticism. On the one hand, some
Member States have been heavily criticised by international organisations and NGOs for seeking
to close their temporary protection schemes too quickly while other Member States have
abandoned altogether the application of a concept of temporary protection to those persons and
permitted them to stay permanently on the territory. Open ended protection and residence is not of
concern to us here where our perspective is the right to protection of individuals. However the too
rapid closure of the scheme and the failure to open a scheme are serious problems. The
Commission's proposal does not solve either of them.

In implementing the new competence in Title IV the principle of individual rights should be
respected. The difference between inter-governmental cooperation and binding Community law
must also be respected. The rights guaranteed to asylum seekers must be in keeping with the spirit
and the letter of the Member States' international obligations.

(1) What must be done in the field of asylum policy?

In the Amsterdam Treaty a time limit of five years' applies to the adoption of measures under a
variety of provisions including some of those relating to asylum policy. These are:

- criteria and mechanisms for determining which Member State is responsible for considering an
application for asylum: Article 63(1)(a) EC (ie the subject matter of the Dublin Convention);
see comments above regarding a new approach;

-  minimum standards on reception of asylum seekers: Article 63(1)(b)EC; without humane
standards of reception in all Member States enforceable by individual asylum seekers, no
mechanism for determining responsibility for asylum seekers can work. First it is unfair to the
asylum seeker that he or she should be without the protection of a reasonable means of
subsistence while awaiting the state's decision on protection; secondly it is unworkable to try to
keep asylum seekers in one Member State for the duration of the procedure if they are destitute
there and there is at least the possibility of support in another Member State. Therefore to fail
to adopt a measure in this field which ensures a common standard of dignity for the asylum
seeker is to invite unregulated movement of asylum seekers across the Union territory;

- minimum standards with respect to the qualification of nationals of third countries as refugees:
Article 63(1)(c) EC (ie the subject matter of the Joint Position on a harmonised interpretation
of Article 1A of the Geneva Convention. This was heavily criticised by UNHCR regarding
agents of persecution). Further work needs to be done on this document to take into account the

Notwithstanding the two year time limits which the Council and Commission propose in their joint work programme for the new Title.
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criticisms of UNHCR. As the UNHCR has repeatedly stated, the Geneva Convention is about
protection of people not about state responsibilities. If an individual needs international
protection, that must be forthcoming no matter whether there is a duly constituted state in his
or her country of origin or not; no matter whether he or she fears persecution from non-state
agents outside the control of the state authorities or state agents. These elements of protection
must inform any measure on minimum standards with respect to qualification as a refugee.

- minimum standards and procedures for granting or withdrawing refugee status: Article
63(1)(d) EC (the subject matter of the Resolution on minimum guarantees on procedure and
appeals which is flawed because it does not fully apply to cases categorised as manifestly
unfounded). If the procedures available to and appeal rights of asylum seekers do not meet a
minimum threshold across all the Member States, any system of coordination cannot work.
Wherever an asylum seeker arrives in the territory of the Union he or she must be accorded a
full and fair consideration of his or her asylum application ensured and guaranteed by the full
force of Community law.

- minimum standards for giving temporary protection to displaced persons from third countries
who cannot return to their country of origin and for persons who otherwise need international
protection Article 63(2)(a) EC. It must be borne in mind that temporary protection schemes are
about helping governments and administrations deal with the stresses of an unexpected influx
of people seeking protection within their territory. They are not in the interest of the asylum
seeker whose interests are best served by a quick and fair determination of his or her claim to
protection. Therefore, as temporary protection is a mechanism to ensure that Member States
fulfill their protection obligations in mass influx situations, the individuals who are the subject
of such mechanisms must not be prejudiced by them. Schemes should be short in duration and
permit security to the individual while the administration redeploys its resources to be able to
give a rapid and just determination of the individual's claim for protection. Temporary
protection schemes should not become an alternative form of protection which is insecure and
leaves the individual in suspense for years. Temporary protection is becoming a slow way to
say yes - in an honest Union, people in need of protection deserve a quick yes so they can plan
their lives in security and dignity. This is an important part of an area of freedom, security and
justice.

The European Parliament may wish to exercise its powers with specific regard to the objective of
proper implementation of the international human rights duties of the Member States. This will
require careful attention not just to the relevant conventions, but also to the Decisions of the
Executive Committee of the UNHCR; the jurisprudence of the European Court of Human Rights
on the protection of persons from torture, inhuman and degrading treatment or punishment and
their return to places where there is a real risk of such treatment; the relevant Resolutions of the
Council of Ministers and Parliamentary Assembly of the Council of Europe and the opinions on
individual complaints of the Committee established under the UN Convention against Torture
Article 3 of which mirrors Article 3 ECHR.

A further issue arises under this section about the possibility of failure of the Council to fulfil its
duties under the Treaty as regards the adoption of measures within the time limit. Where, in the
past the Community has been under a duty to adopt implementing legislation within a time limit by
the EC Treaty, the failure to do so has not infrequently given rise to an interpretation from the
Court of Justice on the direct effect of the Treaty provision even in the absence of implementing
measures. The wording of the new competencies on asylum makes it difficult to imagine how a
similar solution could be reached. The provisions are worded in terms of powers which must be
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exercised without clarity as regards the contents to be given to that exercise. It is for the European
Parliament to seek to bring pressure to bear on the institutions to fulfil their duties as regards the
time deadlines under the new Title and to facilitate action in this field.

(i1) Critical concerns of a democratic society: the role of the Parliament:

(A) transparency: the European Parliament now has the right of consultation on all these measures
(Article 67(1) and (2) EC). The European Parliament may also wish to bear in mind that under
Article 300 EC it is entitled to consultation on international treaties, some of which may include
provisions on movement of natural persons. Increasingly, such agreements between the European
Community and third states include obligations on the third countries to accept back persons
whether their own nationals or others who have travelled through their territory. The role of the
European Parliament is therefore extremely important in this respect as well.

The Parliament must also ensure that it uses its powers of consultation so that the people of Europe
have access to information on the proposals as soon as they are tabled. In exercising its powers to
ensure transparency it is incumbent on the Parliament to be vigilant as regards the other side of the
transparency coin: the protection of personal data of third country nationals.

(B) accountability: Article 67 EC provides that during the first five years after entry into force of
the Amsterdam Treaty, most of these provisions will be subject to a right of initiative shared by the
Commission and the Member States; consultation by the Parliament; and adoption by unanimity by
the Council. After the end of the transitional period the right of initiative is exclusive to the
Commission. In the area of asylum policy, measures must be adopted by unanimity although there
is provision for this to be changed five years after entry into force to qualified majority voting
under the Article 251 EC procedure subject to an unanimous decision to that effect by the Council
itself and subject to consultation with the Parliament. Clearly, new inter-institutional arrangements
will need to be drawn up between the Parliament and the other institutions to give substance to the
Parliament's new prerogatives. During the five year transitional period when the Commission and
the Member States share the right of initiative it is critical that the Parliament is provided with all
drafts of any proposals tabled by the Member States as soon as they are so tabled. Proposals by the
Commission are less likely to be problematic in view of the Commission's practice of advising
Parliament of proposals at the same time as they are tabled for consideration by the Council.

(C) international human rights obligations: throughout this section we have stressed the
importance of ensuring that the asylum competencies which the Amsterdam Treaty has inserted
into the EC Treaty be exercised to give positive effect to the letter and spirit of the Member States'
international human rights obligations. These obligations must be embraced as adding value to
policy and law not grudgingly viewed as a check to administrative discretion. Further, in the
context of enlargement of the Union, the Parliament should consider very carefully the record of
applicant states' treatment of asylum seekers and indeed whether they are states from which
refugees continue to flee. This consideration should be pivotal in the deliberations about whether
the applicant state actually meets the Community's standards of human rights protection. Regard
should be had to the number and nature of applications against such states pending before the
European Court of Human Rights. The number of recent condemnations of an applicant state by
the European Court of Human Rights should be given particular weight. Further, the official
reports prepared by the Treaty bodies pursuant to the two Conventions against torture, that of the
UN and that of the Council of Europe should be carefully considered.
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(D) minimum standards maximum protection: the level of protection of persons in need which
is likely to be incorporated into the implementing legislation of the new Title is the minimum
acceptable under the international obligations of the Member States. The Parliament accepts that
high human rights standards are part of the European heritage and that all those resident in the
Union are entitled to enjoy such high standards. It will be advocating, in the consultation process
for more than a minimum standard for asylum seekers. In any event, Member States should be left
a margin of appreciation to adopt provisions more favourable to persons in need of protection
where they see fit. The process should not become one of levelling down protection rights in
Europe.
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Short Term Recommendations

No.

Proposal

Subject

The Parliament should consider carefully whether differing
procedural, residence, economic and social rights for persons
variously categorised as asylum seekers, refugees or displaced
persons are acceptable bearing in mind that the same person may
fall within all three categories, the categorisation being dependent
on the authorities of the host state.

Asylum

The Parliament will wish to consider whether measures on
reception and procedural rights for asylum seekers are critical to
determining the Member State responsible for considering an
asylum application.

Asylum

When considering measures which are being put forward by the
Commission (or Member States within the first five years after
entry into force) the European Parliament will want specifically to
have regard to the purpose of the competence within the hierarchy
of the new Title's provisions and ensure that it fulfils its objectives.

Asylum

The whole concept of determining the state responsible for
considering applications for asylum must be rethought out, with
resources moving, not people.

Asylum

It is for the European Parliament to seek to bring pressure to bear
on the institutions to fulfil their duties as regards the time deadlines
under the new Title and to facilitate action in this field.

Asylum

The Parliament must ensure that it uses its powers of consultation
so that the people of Europe have access to information on the
proposals as soon as they are tabled.

Asylum

In exercising its powers to ensure transparency it is incumbent on
the Parliament to be vigilant as regards the other side of the
transparency coin: the protection of personal data of third country
nationals.

Asylum

During the five year transitional period when the Commission and
the Member States share the right of initiative it is critical that the
Parliament is provided with all drafts of any proposals tabled by the
Member States as soon as they are so tabled.

Asylum
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Long Term Recommendations:

No.

Proposal

Subject

The Parliament should be slow to accept that state security measures
necessarily contribute to the freedom of persons in need of
international protection to flee persecution.

Asylum

The abolition of intra-Union border controls on persons requires
harmonisation, of rules on asylum policy, so that the transfer of
asylum competence to the Union level is subject to the highest level
of human rights obligations which applied to the area at national
level.

Asylum

Within the EU's state territory, a consistent application and coherent
interpretation of the human rights duties in respect of asylum seekers
must apply.

Asylum

In implementing the new competence in Title IV the principle of
individual rights should be respected. The difference between inter-
governmental cooperation and binding Community law must also be
respected. The rights guaranteed to asylum seekers must be in
keeping with the spirit and the letter of the Member States'
international obligations.

Asylum

Temporary protection is becoming a slow way to say yes - in an
honest Union, people in need of protection deserve a quick yes so
they can plan their lives in security and dignity.

Asylum

The European Parliament should exercise its powers with specific
regard to the objective of proper implementation of the international
human rights duties of the Member States.

Asylum

In the context of enlargement of the Union, the Parliament should
consider very carefully the record of applicant states' treatment of
asylum seekers and indeed whether they are ones from which
refugees continue to flee.

Asylum

The Parliament accepts that high human rights standards are part of
the European heritage and that all those resident in the Union are
entitled to enjoy such high standards.

Asylum
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Chapter 4 - IMMIGRATION POLICY REGARDING NATIONALS OF THIRD
COUNTRIES

4.1. Who is a third country national for the purposes of Title IV EC?

A variety of different regimes apply to third country nationals resident within the territory of the
Member States and in respect of those coming to reside. There is a need to look carefully at the
different categories of third country nationals whose situation may be regulated by Community law
and to determine the source of that regulation in Community law. For instance, third country
national family members of migrant Community nationals, in principle, are not subject to the new
Title IV as their rights derive from the implementing measures of Articles 39-49 EC. Similarly
special provisions apply to EEA nationals, Turkish workers and their family members and
nationals of the CEECs who are self employed. Different groups of third country nationals enjoy
different levels of protection under Community law in accordance with provisions of the Treaty
and agreements with third countries which are outside the ambit of the new Title.

No provision in the new Title identifies a hierarchy of applicable rights: for instance its
relationship with Article 39 EC regarding migrant Community workers whose rights include
derived rights for their third country national family members. We take the legal view that the
rights contained in the Treaty and third country agreements which are designed to benefit
individuals continue to regulate the position of those persons who come within their personal
scope. To the extent that their position is not regulated by such other provision of the Treaty or a
third country agreement then their position may be regulated by the new Title. However, we would
also take the view that should greater rights be granted under the new Title than those available to
third country nationals under other provisions of the Treaty or third country agreements,
individuals should be entitled to rely on the highest level of rights available.

For example, a Turkish worker who has worked lawfully in a Member State for one year for one
employer will usually be able to rely on Article 6(1) of Decision 1/80 of the EEC Turkey
Association Council to demand an extension of his or her work and residence permits provided
that the employer still has a job open for him or her and certifies that it wishes to continue to
employ the person. However, should the individual be entitled, under a measure adopted under the
new Title, to greater rights then the individual should have an accumulation of rights: an
entitlement to rely on either or both at the same time. This question of different rights in the same
field of entry, stay, residence, employment and protection from expulsion is complicated by the
difference in remedies which applies under the new Title. For instance, Article 68 of the Title only
requires courts against whose decision there is no judicial remedy under national law to request a
ruling from the European Court of Justice on the interpretation of the Title's provisions.

However, under all other provisions of Community law and third country agreements, national
courts at any level are entitled to request rulings and courts against whose decisions there is no
judicial remedy are required to do so if such interpretation is necessary to enable it to give
judgment (Article 234 EC). Therefore it is clearly possible that an individual who disputes the
decision of a national administration on more than one ground in Community law deriving from
different parts of the Treaty may cause confusion in the national courts on whether and which
courts may ask questions of the Luxembourg Court.

A survey of the different groups of third country nationals with specific admission, stay, residence
and economic activity rights in Community law distinct from the new Title indicates the following
groups:-
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1. family members of Community nationals: including spouses, children under 21 and over 21
when dependent on the family, all dependent relatives in the ascending and descending line of
the worker and his or her spouse; there is also a duty on the state to facilitate admission of a
wider group of family members who are either dependent on the family or lived under the
same roof in the country whence they came';

2. employees of a Community based enterprise providing services in another Member State; this
is the result of the interpretation of Article 49 EC by the Court of Justice culminating in the
decision of Vander Elst [1994] ECR I-3803. This is also the subject of a recent proposal for a
Directive from the Commission;” third country nationals established in one Member State and
providing services in another: a power to adopt a measure giving effect to this right was
included in Article 49 EC as a result of the Single European Act but a proposal from the
Commission for an implementing directive was only published in January this year;

3. EEA nationals other than citizens of the Union exercising free movement rights: this applies to
nationals of Iceland, Liechtenstein and Norway who although they remain third country
nationals for the purposes of Community law are entitled to rights of entry, stay, residence and
employment which are co-extensive with those of Community nationals by virtue of the
agreement between their states and the EC; similarly the Swiss will benefit under the
Agreement signed with that state in February 1999;

4. Turkish workers and their family members protected by Decision 1/80 or other provisions of
the EEC Turkey Association Agreement; the rights which have been clarified on a number of
occasions by the Court of Justice include a right of continued employment and residence, rights
of residence and employment for family members who have been admitted to the territory
under national law, and protection against expulsion; as the Court has stressed on more than
one occasion, first admission to the territory of the Member States remains a matter for national
law (or now to be regulated by the new Title);

5. Maghreb workers to the extent they are protected under the EC agreements with their states
(Algeria, Morocco and Tunisia); these rights are limited to non-discrimination in working
conditions and social security but the Court of Justice has recently held that the equal treatment
in working conditions right can have consequences for the residence right where an existing
right of employment continues (£/ Yassini [1999] ECR 1-000);

6. African, Caribbean and Pacific (ACP) Agreement States' nationals in so far as they are
protected under the ACP Agreement; again the rights here are limited to non-discrimination in
working conditions and social security and are contained in an Annex to the Agreement; the
effect of the Annex has yet to be clarified by the Court of Justice;

7. CEEC nationals who are self employed or workers® protected under the Europe Agreements;
these are the most recent rights to be created for third country nationals and include a right of

1
Article 10 Regulation 1612/68. The Commission has proposed amendment of this Regulation which will widen the group of family members
entitled to admission, stay, residence and employment or self employment.

2
COM(1999) 3 Final of 27.1.99.

3
Rights also apply to the key personnel of companies based in most CIS states under the terms of their agreements with the EC.
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entry, stay, residence and either self employment or employment depending on the category of
the Agreement relied upon. They apply to nationals of Bulgaria, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Poland, Romania, Slovakia and Slovenia.

In addition to these rights, third country nationals may fall in and out of the competence of Title
IV. For instance third country national family members after majority or dissolution of a marriage
may fall outside the protection of Regulation 1612/68. They may therefore need to look elsewhere
for a right to stay. CEEC nationals admitted for self employment who take employment can no
longer rely on their establishment right in the agreement between their state and the Community.
The regulation of third country nationals will be highly complicated as a result of the piece meal
development of Community law in the field, unless there is an upwards harmonisation to the
highest standard for all the situation will continue. However, the Parliament may feel that it would
premature to advocate a full upwards harmonisation which would include - for instance, the
extension of a right to admission to any Member State for the purpose of self employment for all
third country nationals.

4.2. What were the Pre-Amsterdam Third Pillar powers and what are the New Title IV EC
powers?

Article K1 of the TEU before amendment by the Amsterdam Treaty provided that among the
matters of common interest within the intergovernmental pillar were immigration policy and policy
regarding nationals of third countries including conditions of entry and movement by nationals of
third countries; conditions of residence including family reunion and access to employment and
combatting unauthorised immigration, residence and work by nationals of third countries on the
territory of the Member States.

On conditions of entry and movement by nationals of third countries for short stays, little was
achieved in any part of the Union structure. This area was the subject of a proposal for a Directive
by the Commission in July 1995 as regards movement between the Member States of third country
nationals. It has not progressed. Conditions of entry across the external borders were the subject of
the draft convention which was never signed. It is also covered in the Schengen acquis which
agreement was of course, outside the Union structures'.

The new powers of the Community in Title [V EC are to adopt measures on immigration policy
regarding:

- conditions of entry and residence, and standards on procedures for the issue by Member States
of long term visas and residence permits, including those for the purpose of family reunion:
Article 63(3)(a) EC (the subject of a number of Third Pillar measures and the Commission's
proposal for a convention on admission of third country nationals®);

- illegal immigration and illegal residence, including repatriation of illegal residents: Article
63(3)(b) EC (the subject matter of numerous Third Pillar activities);

! See the previous chapter on external borders for further analysis of this aspect of the competence. As regards
admission for longer stays, residence and family reunion, Steve Peers has recently published in the Common Market
Law Review a detailed article on the history of the Third Pillar measures covering these subjects.

2
0J C337,7.11.97.
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- And measures defining the rights and conditions under which nationals of third countries who
are legally resident in a Member State may reside in other Member States: Article 63(4) EC
(this is not the subject of any other measures but is included in the Commission's proposal for a
convention on admission of third country nationals). There may be some overlap with the
power contained in Article 137(3) indent four, for the Community to adopt legislation in the
field of the (previous) Social Chapter on "conditions of employment for third country nationals
legally residing in the Community territory". As the Court of Justice has clarified in the case of
El Yassini, conditions of employment have consequences for conditions of residence.

The division of powers into those relating to general rights of admission pursuant to immigration
policy and those relating to the treatment of third country nationals already resident in the territory
of the Union which define the rights and conditions of their free movement within the Union is
important. Measures on policy are not necessarily ones which have direct effect and regulate the
position of third country nationals vis-a-vis the Member States.

This "policy" power could be interpreted as doing no more than setting a framework for national
measures to make sure that the Member States are "pulling in the same direction". Such an
interpretation would have various shortcomings. In the interests of greater integration it may well
be argued that unless there are real Community rules on admission for the purpose of primary
immigration which regulate the position of individuals, the Community rules on rights and
conditions for movement of third country nationals within the territory of the Union cannot be
effective. Unless there is agreement on who gets rights of residence and admission in one Member
State it may be difficult to agree who gets to move throughout the territory of the Union, to reside
and work.

Similarly the scope of immigration policy as regards illegal immigration and illegal residence,
including repatriation of illegal residents is less than clear. Questions have been raised informally
whether this provision actually covers the issue of expulsion at all. We will return to this question
below when considering the purpose of inclusion of a power in respect of illegal immigration and
residence in the context of the Treaty.

The power in respect of third country nationals legally resident in a Member State is slightly fuller.
It is a power to adopt measures to define rights, therefore is addressing the relationship of third
country nationals who reside in the Union with all of the Member States. It is unfortunate that it
does not include express reference to the right of legally resident third country nationals in one
Member State to exercise economic activities in another Member State. Such a provision regarding
employment was deleted from an early draft of what became the Amsterdam Treatyl. However,
there is a sustainable argument that the conditions of entry and residence must include a power to
regulate access to employed and self employed activities.

4.3. Purpose of inclusion in the constitutional framework of the Union

As we have stressed, the purpose of the new powers is critical to understanding how they should be
exercised. As the objectives of the Title are somewhat Delphic, further assistance from Community
law in general and its position in an international framework may be necessary. The provisions on
third country nationals are aimed at the fulfilment of the objective of establishment of an area of
freedom, security and justice. They are not aimed specifically at the abolition of intra-Union border
controls. We have discussed above some of the concerns which arise as regards the interpretation

1
See the Dublin IT Draft of December 1995.
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of an area of freedom, security and justice. These should be borne in mind here as well. We will
look at each of the powers in turn and consider how these fit into a wider framework of the
objectives of the Community.

Conditions of entry and residence: these words in the context of measures on immigration policy
should be interpreted as including the Community's objectives in the field of the common
commercial policy. Care must be taken that measures adopted by the Community in one field do
not nullify or impair the effectiveness of measures and policies adopted elsewhere. The
Community's commitment under the World Trade Organisation Agreement to liberalisation of
trade in services (the General Agreement on Trade in Services) includes a framework for the
movement of natural persons for the purpose of service provision. Measures taken on entry and
residence should facilitate this policy. Already, the Commission is taking care in proposals relating
to movement of third country national service providers to give effect to the GATS commitments.
Reference is appearing now in the third country agreements to which the Community is a party
which have been entered into following the conclusion of the WTO Agreement.

In the context of the GATS, provision of services includes the establishment of a permanent
presence - the Community law equivalent is "establishment" in Article 43 EC - and therefore must
be understood in a larger sense than that of Article 49 EC alone. The Community's common
immigration policy on entry and residence should aim to give the widest effect to the Community
and Member States' commitments under GATS and their stated policy to enlarge the liberalisation
of trade in services.

Standards and procedures for the issue of long term visas and residence permits. this is a
very concrete power which requires more than mere "co-ordination" through a loose interpretation
of immigration policy. Not least for this reason the term "immigration policy" may need to be
interpreted as giving rise to a power to adopt measures which are substantive, binding and
sufficiently clear, precise and unconditional as regards the obligations to give rise to rights to
individuals. The creation of common standards and procedures is necessary to give effect to rights
for individuals which are consistent throughout the Community. Unless the processing of
applications meets common minimum procedural criteria of care, impartiality and legitimacy no
matter which embassy or authority of which Member State is considering them, the common
Community rules will not in fact be common. Similarly, common rights of appeal need to apply
against negative decisions.

Family reunion: Community law has long recognised the importance of family reunion to the
dignity of migrant workers and as an indispensable element to their successful integration into the
host community’. Any transfer of power to adopt common rules on third country nationals,
therefore correctly should include this power to determine the standard for family reunion. Regard
must be had in the exercise of this power to Article 13 EC, the prohibition on discrimination, inter
alia, on the basis of racial or ethnic origin. Should measures adopted here have a disproportionate
and disadvantageous effect on Community residents on the basis of their ethnic origin a question
will arise as to their compatibility with this new non-discrimination power. The rules adopted on
family reunion should have the object of diminishing the difference between the right to family
reunion of migrant nationals of the Member States and migrant nationals of third countries.

Illegal immigration and illegal residence, including repatriation of illegal residents: first it
needs to be emphasised that the existence of illegal immigration and residence are the result of

1
See preamble to Regulation 1612/68.
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restrictive immigration laws and practices. Substantial and persistent numbers of persons in

irregular positions in the Member States may be seen as evidence of the inappropriateness of the

laws and practices of the Member States. The logic of the EU immigration policy is that either

people should be treated is such a way that:

(1) they never become illegal; or

(2) if this happens inadvertently they are regularised; or

(3) they should be expelled. To this extent, then illegal immigration and residence are the test of
whether immigration policy as expressed in law and practice is appropriate. Where illegal
immigration and residence are on the increase a reassessment of policy and its manifestations
needs to be undertaken. We would add here that excuses for the increase in illegal immigration
and residence as the result of the activities of traffickers need to be substantiated. If the
Member States allege an increase in organised trafficking activities this should be reflected in
an increase in convictions of traffickers. In the absence of such evidence the justification
should only be accepted with the greatest caution.

All the Member States are parties to the European Convention on Human Rights. The position of
the ECHR in Community law has been strengthened further by the Amsterdam Treaty
amendments. Article 8 ECHR, the right to family and private life, has consistently been held by the
European Court of Human Rights to include a right to long resident foreigners not to be expelled.
The adoption of a Community policy on expulsion must give full effect to the Member States'
obligations under Article 8 ECHR as interpreted by the European Court of Human Rights. Indeed,
the object of the policy should be to implement in a consistent and uniform manner the right to
protection from expulsion expressed in Article 8 ECHR. The purpose of this power should be
understood in this context.

Rights of legally resident third country nationals to reside in other Member States: the
purpose of including this power in the EC Treaty should be understood as necessary to reduce
differential rights between migrant nationals of the Member States and third country nationals who
in many cases may have been born and lived all their lives within the Union. As the Member States
are not willing to agree to harmonise their nationality laws so as to create a uniform manner in
which third country nationals may become citizens of the Union, it is then incumbent to agree to
extend the benefits of Community free movement rights to long resident third country nationals as
a compensatory measure to reduce discrimination between persons whose objective situation is so
similar. Only by such measures can a genuinely single labour market be created.

4.4. What has been done?

The format of the Third Pillar adopted measures in these fields does not lend itself at all to a simple
transformation into Community law. New measures need to be prepared and adopted in forms
which genuinely give rights to individuals and enable them to have sufficient clarity to plan their
lives. The Commission's proposal for a convention on rules for the admission of third country
nationals deserves serious attention as it is the first indication of the thinking in the Commission as
to how this part of the new powers will be exercised.

4.5. What must be done?

Only measures in respect of illegal immigration, illegal residence and repatriation of illegal
residents must be taken within the five year time deadline from entry into force of the Amsterdam
Treaty. The other two areas are not subject to time limits. The Commission and Council's joint
work programme of December 1998 promised early action in respect of these persons even though
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this is not required under the Amsterdam Treaty amendments. In view of the Parliament's long
standing concern regarding the situation of legally resident third country nationals within the
Union it may wish to ensure that the Council and Commission keep to their promise set out in the
action plan.

In our view the important features for an immigration policy under this heading are:-

Regarding visas:

- there should be a presumption in favour of the issue of short term visit visas which may be
displaced on the basis of contrary evidence based on the individual's personal behaviour by
reference to public policy, public security or public health or that there is real evidence that he
or she would seek to stay illegally on the territory or engage in prohibited economic activities;
any refusal of a short stay visa should be provided in writing with reasons and subject to an
appeal right or at the very least a review consistent with Directive 64/221;

- where refusal of a visa is based on the person's details appearing on the successor of the
Schengen Information System, the individual should be entitled to a written statement to this
effect with the name and address of the authority in the Member State responsible for putting
the person's details on the information system and notice of how to seek removal of those
details.

Regarding long term visas and residence permits:

- measures adopted on long term visas and residence permits need to implement an area of
freedom, security and justice which incorporates the objectives of other aspects of Community
policy such as the liberalisation of trade in services in the GATS;

Regarding family reunion:

- measures adopted on family reunion should reduce differential treatment between migrant
citizens of the Union and third country nationals resident on a long term basis in the Union and
extend an effective right of family reunion to Europe's third country nationals;

Regarding illegal immigration and residence:

- measures adopted on illegal immigration and residence should first recognise that illegal
immigration and residence are indicators that immigration policy is not appropriate; secondly it
should give effect to Article 8 ECHR, protecting from expulsion aliens whose links of family,
schooling, residence etc mean that expulsion would be an unacceptable interference with his or
her right to private and family life;

Regarding legally resident third country nationals and the right to reside in any part of the Union
territory:

- the object of the power to adopt measures on legally resident third country nationals should be
to reduce the differential treatment of Europe's third country nationals as regards the right to
reside and engage in economic activities on the same basis as nationals of the Member States.

In this section we have included the critical concerns of a democratic society. To this extent the
format of this section differs slightly from the preceding ones. The rationale for this is the different
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nature of the subject matter which is exceedingly wide. Comprehension of the reason for the
competence can only be understood for such a large area within detailed discussion of the concerns
which are fundamental to democratic societies.
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Short Term Recommendations

No.

Proposal

Subject

The rules adopted on family reunion should have the
object of diminishing the difference between the right to
family reunion of migrant nationals of the Member States
and migrant nationals of third countries.

Immigration Policy

There should be a presumption in favour of the issue of
short term visit visas which may be displaced on the basis
of contrary evidence based on the individual's personal
behaviour by reference to public policy, public security or
public health or that there is a real risk that he or she
would seek to stay illegally on the territory or engage in
prohibited economic activities; any refusal of a short stay
visa should be provided in writing with reasons and
subject to an appeal right or at the very least a review
consistent with Directive 64/221.

Immigration Policy

Where refusal of a visa is based on the person's details
appearing on the successor of the Schengen Information
System, the individual should be entitled to a written
statement to this effect with the name and address of the
authority in the Member State responsible for putting the
person's details on the information system and notice of
how to seek removal of those details.

Immigration Policy

Measures adopted on long term visas and residence
permits need to implement an area of freedom, security
and justice which incorporates the objectives of other
aspects of Community policy such as the liberalisation of
trade in services in the GATS.

Immigration Policy

Measures adopted on family reunion should reduce
differential treatment between migrant citizens of the
Union and third country nationals resident on a long term
basis in the Union and extend an effective right of family
reunion to Europe's third country nationals.

Immigration Policy

Measures adopted on illegal immigration and residence
should first recognise that illegal immigration and
residence are indicators that immigration policy is not
appropriate; secondly it should give effect to Article 8
ECHR, protecting from expulsion aliens whose links of
family, schooling, residence etc mean that expulsion
would be an unacceptable interference with his or her right
to private and family life.

Immigration Policy
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The object of the power to adopt measures on legally | Immigration Policy
resident third country nationals should be to reduce the
differential treatment of Europe's third country nationals as
regards the right to reside and engage in economic
activities on the same basis as nationals of the Member
States.
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Long Term Recommendations

No.

Proposal

Subject

The Community's commitment under the World Trade
Organisation Agreement to liberalisation of trade in
services (the General Agreement on Trade in Services)
includes a framework for the movement of natural persons
for the purpose of service provision. Measures taken on
entry and residence should facilitate this policy.

Immigration Policy

The Community's common immigration policy on entry
and residence should aim to give the widest effect to the
Community and Member States' commitments under
GATS and their stated policy to enlarge the liberalisation
of trade in services.

Immigration Policy

Unless the processing of visa applications meets common
minimum procedural criteria of care, impartiality and
legitimacy no matter which embassy or authority of which
Member State is considering them, the common
Community rules will not in fact be common.

Immigration Policy

Substantial and persistent numbers of persons in irregular
positions in the Member States may be seen as evidence of
the inappropriateness of the laws and practices of the
Member States.

Immigration Policy

The adoption of a Community policy on expulsion must
give full effect to the Member States' obligations under
Article 8 ECHR as interpreted by the European Court of
Human Rights.

Immigration Policy

the purpose of including this power in the EC Treaty
should be understood as necessary to reduce differential
rights between migrant nationals of the Member States and
third country nationals who in many cases may have been
born and lived all their lives within the Union.

Immigration Policy
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SCHEDULE: RECOMMENDATIONS

Short Term Recommendations

No.

Proposal

Subject

The Parliament should consider carefully whether
differing procedural, residence, economic and social rights
for persons variously categorised as asylum seekers,
refugees or displaced persons are acceptable bearing in
mind that the same person may fall within all three
categories, the categorisation being dependent on the
authorities.

Asylum

The Parliament will wish to consider whether measures on
reception and procedural rights for asylum seekers are
critical to determining the Member State responsible for
considering an asylum application.

Asylum

When considering measures which are being put forward
by the Commission (or Member States within the first five
years after entry into force) the European Parliament will
want specifically to have regard to the purpose of the
competence within the hierarchy of the new Title's
provisions and ensure that it fulfills its objectives.

Asylum

The whole concept of determining the state responsible for
considering applications for asylum must be rethought out,
with resources moving, not people.

Asylum

It is for the European Parliament to seek to bring pressure
to bear on the institutions to fulfil their duties as regards
the time deadlines under the new Title and to facilitate
action in this field.

Asylum

The Parliament must ensure that it uses its powers of
consultation so that the people of Europe have access to
information on the proposals as soon as they are tabled.

Asylum

In exercising its powers to ensure transparency it is
incumbent on the Parliament to be vigilant as regards the
other side of the transparency coin: the protection of
personal data of third country nationals.

Asylum

During the five year transitional period when the
Commission and the Member States share the right of
initiative it is critical that the Parliament is provided with
all drafts of any proposals tabled by the Member States as
soon as they are so tabled.

PE 228.145 48

Asylum




All third country nationals protected by agreements
between their state and the Community must be subject to
rules on the crossing on external borders which are
consistent with their rights.

Borders

10

The Parliament may wish to consider the recommendation
which a former member of the European Parliament, Dr
van Outrive has proposed, that MEPs should have access
to centres for co-operation at internal and external borders
in order to verify and satisfy themselves of the
appropriateness of procedures.

Borders

11

When considering the implementation of legislation on the
crossing of external borders the Parliament may wish to
press for a wide and expansive definition of border,
person, control and purpose which will give maximum
democratic control over the field.

Borders

12

The Parliament will undoubtedly wish to scrutinise
proposals for measures amending or transferring the
Schengen acquis carefully as it is clear that no Parliament
has done so in respect of the totality of the acquis before.

Borders

13

The Parliament may wish to look closely at the allocated
base for each part of the Schengen acquis to determine
whether it is in fact in agreement that the legal basis is
correct.

Borders

14

A challenge could be explored on the basis of the
exclusion of the Parliament under the Schengen acquis
allocation arrangement particularly as regards those
aspects of the Schengen acquis which deal with areas
already under Community control (such as visa lists) and
in respect of which the Parliament is entitled to
consultation before the adoption of legislation.

Borders

15

the European Parliament must take care to protect
individual liberty by restricting the collection and
unnecessary access to personal data held under the
Schengen Information System.

Borders

16

In order to avoid an excessive degree of discretion to
officials at embassies abroad, clear and precise provisions
need to be adopted which permit the individual to know
what the requirements for the issue of a visa are and how
to fulfil them.

Borders

17

The rules adopted on family reunion should have the
object of diminishing the difference between the right to
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family reunion of migrant nationals of the Member States
and migrant nationals of third countries.

18

There should be a presumption in favour of the issue of
short term visit visas which may be displaced on the basis
of contrary evidence based on the individual's personal
behaviour by reference to public policy, public security or
public health or that there is a real risk that he or she
would seek to stay illegally on the territory or engage in
prohibited economic activities; any refusal of a short stay
visa should be provided in writing with reasons and
subject to an appeal right or at the very least a review
consistent with Directive 64/221.

Immigration Policy

19

Where refusal of a visa is based on the person's details
appearing on the successor of the Schengen Information
System, the individual should be entitled to a written
statement to this effect with the name and address of the
authority in the Member State responsible for putting the
person's details on the information system and notice of
how to seek removal of those details.

Immigration Policy

20

Measures adopted on long term visas and residence
permits need to implement an area of freedom, security
and justice which incorporates the objectives of other
aspects of Community policy such as the liberalisation of
trade in services in the GATS.

Immigration Policy

21

Measures adopted on family reunion should reduce
differential treatment between migrant citizens of the
Union and third country nationals resident on a long term
basis in the Union and extend an effective right of family
reunion to Europe's third country nationals.

Immigration Policy

22

Measures adopted on illegal immigration and residence
should first recognise that illegal immigration and
residence are indicators that immigration policy is not
appropriate; secondly it should give effect to Article 8
ECHR, protecting from expulsion aliens whose links of
family, schooling, residence etc mean that expulsion
would be an unacceptable interference with his or her right
to private and family life.

Immigration Policy

23

The object of the power to adopt measures on legally
resident third country nationals should be to reduce the
differential treatment of Europe's third country nationals as
regards the right to reside and engage in economic
activities on the same basis as nationals of the Member
States.

Immigration Policy

PE 228.145 50




Long Term Recommendations

No.

Proposal

Subject

The Parliament should be slow to accept that state
security measures necessarily contribute to the
freedom of persons in need of international protection
to flee persecution.

Asylum

The abolition of intra-Union border controls on
persons requires harmonisation, of rules on asylum
policy, so that the transfer of asylum competence to
the Union level is subject to the highest level of
human rights obligations which applied to the area at
national level.

Asylum

Within the EU's state territory, a consistent
application and coherent interpretation of the human
rights duties in respect of asylum seekers must apply.

Asylum

In implementing the new competence in Title IV the
principle of individual rights should be respected. The
difference between inter-governmental cooperation
and binding Community law must also be respected.
The rights guaranteed to asylum seekers must be in
keeping with the spirit and the letter of the Member
States' international obligations.

Asylum

Temporary protection is becoming a slow way to say
yes - in an honest Union, people in need of protection
deserve a quick yes so they can plan their lives in
security and dignity.

Asylum

The European Parliament may wish to exercise its
powers with specific regard to the objective of proper
implementation of the international human rights
duties of the Member States.

Asylum

In the context of enlargement of the Union, the
Parliament should consider very carefully the record
of applicant states' treatment of asylum seekers and
indeed whether they are ones from which refugees
continue to flee.

Asylum

The Parliament accepts that high human rights
standards are part of the European heritage and that all
those resident in the Union are entitled to enjoy such
high standards.

Asylum
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As legislation is defined within the new Title of the
EC Treaty, the European Parliament will wish to
examine very carefully how external borders are
being defined and whether that definition is consistent
with the personal liberties of the individual.

Borders

10

In drafting legislation regarding the control of the
crossing of external borders the European Community
should be careful that it does not offend against the
reality test of the European Court of Human Rights.

Borders

11

The use of the threat of illegal migration should not be
permitted to overwhelm liberties which European
societies have fought hard to achieve and maintain. A
loss of freedom from surveillance justified on grounds
of the risk of illegal immigration can only fuel racism
and xenophobia.

Borders

12

The discourse on illegal immigration should never be
allowed to submerge the fact that under the Geneva
Convention, asylum seekers are entitled to cross
borders illegally (Articles 32 and 33 Geneva
Convention).

Borders

13

Member States should be permitted the flexibility to
continue to issue national visas on grounds which
reflect their traditions and needs. However, this
flexibility must be subject to the common floor of
rights.

Borders

14

The Community's commitment under the World
Trade Organisation Agreement to liberalisation of
trade in services (the General Agreement on Trade in
Services) includes a framework for the movement of
natural persons for the purpose of service provision.
Measures taken on entry and residence should
facilitate this policy.

Immigration Policy

15

The Community's common immigration policy on
entry and residence should aim to give the widest
effect to the Community and Member States'
commitments under GATS and their stated policy to
enlarge the liberalisation of trade in services.

Immigration Policy

16

Unless the processing of visa applications meets
common minimum procedural criteria of care,
impartiality and legitimacy no matter which embassy
or authority of which Member State is considering
them, the common Community rules will not in fact
be common.
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17

Substantial and persistent numbers of persons in
irregular positions in the Member States may be seen
as evidence of the inappropriateness of the laws and
practices of the Member States.

Immigration Policy

18

The adoption of a Community policy on expulsion
must give full effect to the Member States' obligations
under Article 8 ECHR as interpreted by the European
Court of Human Rights.

Immigration Policy

19

the purpose of including this power in the EC Treaty
should be understood as necessary to reduce
differential rights between migrant nationals of the
Member States and third country nationals who in
many cases may have been born and lived all their
lives within the Union.

Immigration Policy
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Chapter 5 - EU DRUGS POLICY
EU Drugs Policy

The problem of drugs is widely discussed not just in the EU, but also at national level, and is dealt
with within the framework of the EU Pillars and national authorities respectively. As a "cross-
sector theme", it encompasses the fields of criminal justice and police, health and social policy,
development and external policy. Clearly, however, the different administrations at the national
level or the different Pillars of the EU do not carry equal responsibility. In many European states
much attention is devoted to health policy issues at local level and there are also calls to
decriminalise or even legalise drugs, but notions such as the "fight against drugs still dominant and
are unchallenged in an international political context.

From 1985 the Member States cooperated within the then European Political Cooperation (the
forerunner of the later common foreign and security policy) within the framework of the TREVI
programme (TREVI III) and the MAG (the Mutual Assistance Group of the customs
administrations). Since around 1990 issues of health policy, money laundering and the control of
chemical precursors as well as the support for the legal products of drug-producing States by
means of customs privileges have been discussed at the community level. Due to the large array of
working groups, the European Council constituted the CELAD (comité européen de lutte anti-
drogue) in 1989, which was to coordinate the cross-sector aspect of drugs and produce the first
European anti-drugs programme. The lack of coordination, nevertheless, remained a central
problem for European drugs policy. The Maastricht Treaty threw little light on the matter.

5.1. From Maastricht to Amsterdam - the legal aspect

Under the Maastricht Treaty, the different areas of drugs policy were divided between the three
Pillars of the EU. Under the then new Article 129 TEC (today art. 152 TEC), the EC was given
powers in the area of health. The drugs issues listed by the Article were drugs prevention and
education. EC initiatives on health and the Community’s coordinating role for individual Member
States’ programmes were now to be decided by the co-decision procedure under the Maastricht
Treaty.

Within the framework of the EC Customs Union, which was completed in 1970, were the issues of
money laundering and the control of chemical precursors as well as corresponding international
agreements or agreements with third States. The same held for the issue of customs preferences for
drug-producing States and the EC had signed the UN Vienna Convention of 1988 before
Maastricht. Whereas the common health policy was decided in the co-decision procedure,
international agreements fell under the competence of the Council and the Commission (which has
corresponding mandates for the negotiation).

Alongside these aspects of drugs policy which were Community issues before Maastricht or
became such with the Maastricht treaty, there remained areas which were exclusively the remit of
Member States and were then established as areas of inter-governmental cooperation in the
second/third Pillars.

The area of drugs policy as part of the Second Pillar (Common Foreign and Security Policy, CFSP)
was based on Article J1 (2) of the TEU. The Article did not classify the fight against drugs as a
major area of CFSP. The activities of the Second Pillar are based instead on the notion that

PE 228.145 54



Common Foreign Policy should serve "to safeguard common values, fundamental interests and the
independence of the EU" and promote international cooperation, thus the Council was able to bring
drugs issues into the common policy arena. The Parliament had no part in this process.

The areas of cooperation stipulated in Article KI TEU for the Third Pillar included areas which
can be assigned to clearly established authorities. They are:

* judicial cooperation in the field of criminal justice (Article K1 No. 7)
customs cooperation (Article K1 No. 8), and
* police cooperation.
This includes "where necessary ...... particular aspects of customs cooperation" as well as the

cooperation within the framework of Europol (Article K1 no 9).

Under these headings only the last makes clear reference to drugs issues. Police cooperation under
Art. K 1 No. 9 was to serve to "prevent and combat ...... illicit drug trafficking and other serious
forms of international crime." According to this formula, illegal drugs trafficking on whatever
level of the illegal market is defined indiscriminately as serious crime. Only the Member States
could take initiatives in the above named three areas of cooperation. The Commission has no right
to do likewise.

Alongside these aspects which can be categorised relatively simply in institutional terms, Article
K1 No. 4 presents additional aspects which are all but opaque in reality as we shall see: the subject
is "combating drug addiction, where this area is not covered by clauses 7, 8 and 9." Thus the Third
Pillar is not only responsible for combating drugs trafficking, but also for the issue of drug
addiction, and thus for matters affecting demand and consumption. This is the case, at least, if
these issues are not dealt with by the EC. With reference to K1 No. 4, the Maastricht Treaty at
least provides for the right of initiative by the Commission. Third Pillar decisions were all made
unanimously by the Council.

As regards drugs related issues, the Amsterdam Treaty by and large maintains the division between
the three Pillars: encompassing the Community and the Second and Third Pillars. The Commission
now has the right of initiative in all areas of inter-governmental cooperation. Whereas the
Parliament under the Maastricht treaty only had to be informed (which it rarely was), it is now
consulted also on issues concerning the Second and Third Pillars. Of course, as before, decisions
are made only by the Council. In the main, it takes decisions unanimously, only implementing
actions can be set up by majority vote. The Parliament’s position is slightly better, it does,
however, not have powers of co-decision under the Second and Third Pillars.

The unclear wording concerning inter-governmental cooperation in drugs policy in the Third Pillar
in the Maastricht TEU is replaced by an equally unclear new wording. Cooperation is to serve to
"prevent and combat crime, organised or otherwise, in particular ..... illicit drug trafficking ...." So
drugs trafficking is again the main issue, but the reference to "non-organised crime" could apply to
the use of or simple possession of illegal drugs might be subject to political and police cooperation
(Article 29 (2) TEU ). Article 31(e) TEU makes provision for ensuring compatibility of rules and
the establishment of "minimum rules relating to the constituent elements of criminal acts and to
penalties" particularly in the field of drugs trafficking as an area of judicial cooperation.

So there has been no significant change either in the areas of cooperation nor in the decision-
making process.
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5.2. Drugs policy and the division of activities between the Pillars of the EU under the
Maastricht Treaty

While the first Drug Action Programme, adopted by the European Council in 1990 and extended in
1992, had been put forward by CELAD, it was the Commission which in 1994 came up with a new
Action Plan for the period 1995-2000'. It legitimated its initiative with the argument that the
Maastricht Treaty had re-organized the legal basis of drugs policy. The Commission’s proposal
was approved in 1995 by the European Council and the Parliament. As with the previous Plan, the
new one also was subdivided into the following aspects:

measures to reduce demand

measures to combat illegal trafficking
measures at international level
coordination

* ¥ ¥ %

Contrary to what may be suspected at the first sight, the three first aspects do not correspond with
the three Pillars under Maastricht. On the question of reducing demand, the main issues lie in the
fields of health and education. In these aspects, however, the working groups of the Third pillar
claimed competencies, as is clear in the opinion of the K4 committee on the Commission’s
proposal: "Police prevention work, as well as that of other enforcement agencies, provides relevant
experience in demand reduction, to which little attention has been paid in the action plan. The
police and other enforcement agencies have roles in the overall context of prevention which arise
from their special expertise, their structure and organisation and the particular task they perform."*

That police "prevention" is exclusively of a repressive nature is of course not mentioned. The
(police and customs) representatives of the Member States under the Third Pillar were able to base
their claims in particular on the unclear wording of Article K1 (4) which also conferred on them
responsibility for questions concerning drug addiction. In fact the Commission was unsure as to
what matters fell into the scope of the Third Pillar. The wording of the Action Plan is very
imprecise and without exception lays down no firm rules. Here is another part of the opinion of the
K4 committee: "It is in fact the absence of competence on the part of the Commission in the area
of law enforcement that prevents the Commission’s proposal from constituting a comprehensive
outline of the different aspects of the fight against drugs."3

Conversely, competencies in the field of prosecuting illegal trafficking are not exclusively granted
to the Third Pillar, and thus the Member States. With regard to money laundering, the Community
issued a Directive in 1991. The same procedure was followed on the matter of the control of
chemical precursors where in 1990, a Directive was issued and in 1992 a Regulation. Also after the
entry into force of the Maastricht treaty, these questions were dealt with by the Customs Union.
The operative implementation of this EC legislation, i.e. the prosecution of cases of money
laundering and abuse of precursors, however, necessarily was carried out by police, customs
authorities and the judiciaries of the Member States (see chapter on customs cooperation).

1

Commission report to the Council and the Parliament on an EU Action Plan to combat drugs 1995-2000, Com (94) 234 final, Brussels 23.6.1994.
2 .

Council doc. 9870/5/94 Rev 5 Enfopol 128, 27.2.1995, p.4

3
op. cit. p. 6.
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There can be no doubt however that the main responsibility for prosecuting drugs trafficking
offences lies with the Third Pillar. The major projects in police and customs cooperation and
judicial cooperation have all been justified by the assumed danger inherent in drugs trafficking.
This is so in the case of Europol, the Customs Information System, the Naples II Convention on
Mutual Assistance between Customs Administrations and so on. The Parliament had no influence
whatsoever in these areas. In fact the "drugs problem" serves as the ideological leitmotif for the
conglomeration of undemocratic and unaccountable police and customs cooperation measures in
the EU.

Resolutions and Joint Actions under the Third Pillar have frequently been justified with reference
to the fight against drugs. It includes almost all activities in the area of customs (major special
operations, cooperation between customs and police, selection methods for specific checks ...). The
following Joint Actions and Resolutions, directly motivated by drugs policy, should be noted:

* Resolution of the Council of 29 November 1996 on "measures to address the drug
tourism problem within the European Union" (96/C 375/ 02).1 This Decision can be seen as a
victory for French drugs policy, exclusively a repressive policy, against the liberal policy of the
Netherlands. In the wake of liberal attitudes by the Netherlands to drug users, the Council was
determined to react publicly with repressive measures only. Instead of coaxing France to take a
liberal position, the Council exercised indirect pressure on the Netherlands.

* Resolution of the Council of 20 December 1996 "on sentencing for serious illicit drugs
trafficking" (97/C 10/02)*. In this Decision, the Council states that "Member States will ensure that
their national laws provide for the possibility of custodial sentences for serious illicit trafficking in
drugs which are within the range of the most severe custodial penalties imposed by their respective
criminal law for crimes of comparable gravity". In other words, the executive authorities of the
Member States in the Council adopt positions on which their respective Parliaments and in certain
cases the courts must decide.

Along similar lines, and also agreed in December 1996 was the:

* Joint Action of 17 December 1996 "concerning the approximation of the laws and
practices of the Member States of the EU to combat drug addiction and to prevent and combat
illegal drug trafficking".’ On the basis of this measure, there are regular reports to the Council and
the European Council which detail and comment on developments in national laws and strategies
of the national police and customs authorities. This measure clearly goes beyond cooperation alone
and infringes on the area of national legislation. It allows the Council or the working groups of the
Council to oversee the work of national Parliaments and makes this collection of national
executive authorities a kind of "super legislator". The measure contradicts the recognised principle
of subsidiarity. The Amsterdam Treaty later sanctioned this strategy of harmonising legislation.
The new Article 31 EU Treaty, however, refers only to drugs trafficking, not to drug addiction.
Along similar lines, but not limited to drugs issues only, is the Joint Action of 5 December 1997
"on establishing a system for assessing Member States’ application and implementation of agreed

1

OJ No C 375, 12.12.1996.
2

OJ No. C10,11.1.1997.
3

OJ No. L 342, 31.12.1996.
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international measures on fighting organised crime" (97/ 827/ J1)'. The Joint Action subjects the
national legislatures and procedures to controls via a screening mechanism. What is noticeable is
how the issue of national sovereignty in the area of criminal justice and police/customs cooperation
is dealt with. While the JHA Council expressly insists on guaranteeing the powers of the Member
States in other areas - particularly Europol - in order to avoid controls by the European Court of
Justice and other organs of the EC, national sovereign rights are systematically infringed with the
aim of increasing purely executive cooperation and making national Parliaments conform.

* The Joint Action of 16 June 1997 "concerning the information exchange, risk
assessment and the control of new synthetic drugs" (97/296/J1)*. This includes details of the
Europol competencies for analysing and comparing synthetic drugs. Europol is to work alongside
national forensic institutions in identifying the origin of certain drugs and determining how they
are distributed. The European Monitoring Centre for Drugs and Drug Addiction (EMCDDA) in
Lisbon is also given tasks of analysis. The Joint Action is, however, exclusively under the heading
of drugs repression. Instead of supporting local projects which investigate the dangers of different
drugs for consumers and work in practical ways to reduce possible harm, the Council and the
representatives of the police forces within it have once again favoured a repressive strategy.

The division of activities between the Pillars is not at all clear in the area of international
cooperation. This includes issues of guaranteed customs preferences and other customs
agreements, which are areas of Community responsibility, but over which the Parliament
according to art. 133 (ex-113) TEC has no influence. There is provision in the Commission’s
Action Plan for bilateral customs agreements between the Community and Third States to
implement provisions to combat drugs which will commit the countries to repressive strategies in
the fight against drugs. Sensible measures of development and trade policy, thus are accompanied
by obligations regarding policing. This is all the more serious as international human rights
organisations such as Amnesty International repeatedly showed that abuses of Human Rights are
committed under the pretext of combating drugs.

Indeed, questions on the fight against drugs have spilled over into transatlantic dialogue as well as
negotiations with the Mediterranean States and the applicant countries in central and eastern
Europe. Discussion has centred principally on issues of assistance to police and customs
authorities, identifying the acquis on drugs, which has mainly been drawn up in the framework of
the Third Pillar, bringing together issues of membership and associate status with the fight against
drugs. For CCEE States and States of the former Soviet Union, corresponding programmes on
police assistance have been largely financed from PHARE and TACIS funds.

Even when these negotiations have been conducted by the Commission on the orders of the
Council or under the Second Pillar, the Working Groups under the Third Pillar have always had
the last word. The same can be said of cooperation with UNDCP (the UN International Drug
Control Programme) and in the Dublin group, where further police assistance programmes were
agreed on and implemented. The agenda of the K4 committee/Article 36 Committee regularly
includes questions of international cooperation and international conferences.

5.3. Working Groups and their Coordination

1
OJ No L 344, 15.12.1997.

2
OJ No. L 167, 25.6.1997.
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Amidst the activities mentioned above, there is not only an array of different powers, but also
corresponding Working Groups and Institutions that grow out of them. The "Draft Report on
Drugs and drug-related issues to the Vienna European Council"' lists some of these Working
Groups:

the Working Group on Health
the Working Group on the General System of Preferences
the Working Group on Telecommunications, all three in the First Pillar
the CODRO in the Second Pillar
and
the Working Group on Drugs/Organised Crime
the Working Group on Police Cooperation
the Working Group on Customs Cooperation
the Working Group on Mutual Assistance in Criminal Matters, all in the Third Pillar.

* ¥ ¥ *

* ¥ ¥ ¥

In the 1994 Commission Action Plan, Coreper was assigned the role as coordinator. This function
was passed to the High Level Drugs Group (HDG) in 1997, which, of course, is part of the Third
Pillar. It also took over the role of reporting to the European Council.

There were further developments in 1997 in the shape of the Action Plan on fighting organised
crime, which the High level Group on Organised Crime (established in December 1996) put
together in only four months and which received the approval of the European Council in
Amsterdam in June 1997. In accordance with its own recommendation No 22, the High Level
Group became the Multidisciplinary Group on Organised Crime, which is strongly influential on
the methods used in the Screening Process established under the Joint Action of 5 December 1997.
This Multidisciplinary Group is also made up of representatives of Ministries of Home Affairs and
Justice and police authorities of the Member States.

Alongside these Working Groups there are other important institutions:

* the European Monitoring Centre for Drugs and Drug Addiction (EMCDDA) in Lisbon.
It was set up in 1993 before the Maastricht Treaty came into force in accordance with a Regulation
on the basis of Article 235 of the EC Treaty and is financed out of the Community budget. Its
duties include research and information gathering in relation to

1. demand for drugs and how to reduce it,

2. national and Community strategies and policies,

3. international cooperation and the geopolitics of supply,

4. monitoring of drugs trafficking and chemical precursors,

5. problems experienced by producers, users and transit countries.

Up to now, the EMCDDA has mainly concerned itself with the first two issues and because of its
liberal stance has found itself under attack both from the US-American side as well as from
UNDCP.

* Europol, with competencies that are widely known about and lacking in political and
judicial controls, which is described in greater detail in the context of police cooperation.

1
12334/1/98 - Cordrogue 65, CODRO 5, SAN156, PESC 272, Enfopol 117, 24.11.1998.

PE 228.145 59



Coordination is assigned to departments responsible for justice and home affairs in the secretariat
of the Council and the general secretariat of the Commission.

Alongside these structures are additional structures of cooperation, as:

* the Schengen group and its Drugs Working Group (Schengen-Stup): one of the tasks
carried out by this working group in recent years has been to compile manuals on the controlled
deliveries of drugs and mutual judicial assistance in criminal matters. There have also been "pilot
projects" set up since 1997, which involve specific checks particularly on the Balkans route, as
well as cooperation in covert investigation. There is very little information on these discussions,
which have a great influence on the operative side of the police fight against drugs as well as on
the general concepts of policing in the EU. On the basis of the Schengen Protocol, Schengen
cooperation has been completely absorbed into the EU. The Parliament, however, cannot give an
opinion on the Schengen Acquis, nor on the practical cooperation between the police, customs and
judicial authorities.

While the Schengen-cooperation as such will disappear mainly in the Third pillar of the EU, other
forums and organisations will stay completely outside the institutional structure of the EU. All the
EU-Member States and in part also the EU - Council or Commission - are represented in these
groups. The Parliament however has no influence at all:

the Pompidou group of the European Council

the Dublin group: this "informal" Working Group includes, as well as the EU Commission
and the Member States, the governments of the USA, Canada, Australia, Japan, Norway
and the UNDCP. Its main function is to coordinate drug-related mutual police assistance
with drug-producing and transit States.

* the UNDCP itself, which implements many of these programmes or assists in
implementing many of these assistance programmes or acquires the help international
police and customs organizations (mainly Interpol, WCO) and national police and customs
authorities for implementation,

* the World Customs Organisation, which works closely with the Customs Working Group
in the Third Pillar and the Directorate General of the Commission responsible for customs
matters (see chapter on customs cooperation),

* Interpol, which despite of Europol continues to play an important role in the sector of drugs
repression but also in general policing questions also in Europe, and other bilateral and
multilateral police and customs organisations, whose "informal" activities are controlled
neither by national Parliaments nor the European Parliament.

5.4. The position of the Parliament

Until now the Parliament has had very limited powers in drugs issues - a situation which will not
change substantially under the Amsterdam Treaty. The EP only has powers in First Pillar matters,
especially in questions of prevention, education and health.

On the basis of the Amsterdam Treaty, the EP is now consulted on Third Pillar legislation. This
does not mean, that it will have more powers of decision but at least, it will be better informed,
when it comes to setting up new institutions or data banks are created, the enlargement of powers
of Europol, or the legalisation of certain forms of cooperation, as far as this legalisation takes place
in the structures of the EU. Cooperation between the member states carried out under the umbrella
of other international or supranational organisations still do not fall under the parliament’s powers.
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As Article 30 TEU states that operational questions and exchange of information also fall under
the Third pillar the parliament may try to get better information on this operational side, which
includes especially covert means of policing, such as controlled deliveries, (cross border)
observations, the use of undercover agents, the exchange of intelligence and "soft" data, etc. These
methods have been already partly legalised in the Schengen Treaty, the Naples II-Convention and
also in other bilateral agreements, which are parts of the Third Pillar or the Schengen Acquis, and
thus declared as fixed. The justification for these policies has been the fight against organised
crime and drug trafficking, which is usually conceived as the most important aspect of organised
crime. There can be no doubt, that these methods are hardly under control, even if they receive a
formally correct legal basis. It would mean an important step forward, if the European Parliament
could press for more information.

The problems of the Parliament position and role, however, is not only a result of its limited
official powers, but also of the limited room for manoeuvre in international debate on the drugs
issue. The general approach to drugs problems is set out in international treaties, like the three UN
conventions on drugs of 1961, 1971 and 1988, which are part of the drug related acquis.

On the supply side of the problem, the conception of prohibition has developed into the theory, that
drug trafficking is organized crime. Acceptance of this ideological position, however, leads almost
inevitably to accepting all conceivable means of policing, even if they hugely undermine the State
of Law and are not subject to any democratic controls, as is the case with covert policing. The
change in the position of the EP on the construction of Europol is a good example: Much doubt
was cast over the need for Europol as a central police authority until the end of the 1980s, not only
from the side of the Parliament, but also from some national governments. In 1988, the European
Council still rejected the German Bundeskanzler Kohl’s idea of such a central police agency. In
1991, Kohl succeeded by referring to the allegedly growing threat of drug trafficking. The
parliament also no longer has general objections to Europol. Its critique refers to the role of the
ECJ and its role. It was the dynamics of the drug discussion, that led the Parliament to call for
speedier construction of the new police institution. Neither the general necessity, nor the central
aspect of Europol, the use of vast amounts of soft information, was criticised. Against a
background of "threats" from the "drugs Mafia" and "organised crime", fundamental criticisms
were dropped. Repressive measures adopted by the police against the drugs problem are only
called into question by a minority within the Parliament.

The problem, that prohibition is internationally determined, is also obvious in the debate on
consumption and the ways to deal with it. Only a few states have managed until now to at least
slightly change their attitude to drug consumers. The Dutch and the Swiss examples show, how
difficult it is, to introduce even changes in health policy. Their political decisions have always been
under great pressure from the UNDCP and the International Narcotics Control Board.
Nevertheless, due to the enormous problems and costs caused by the prohibitive approach, there
are more and more initiatives on the local level, "accepting social work", harm reduction or even
distribution of heroine tolerated by national governments. These programs may be discussed in
international scientific networks but do not reach the international or supranational political level.

By the end of the last parliament the position of the EP was unclear. Mrs D'Ancona's report aimed
to make drugs policy - as far as drugs use was concerned - the domain of health policy. Thus on
the basis of experiments in the Netherlands and other European States (including non-EU member
Switzerland) it would have been possible to have a system of non-prosecution of users and a
tolerant drugs social policy (including the prescription of substances such as heroin). The first
D'Ancona report was rejected by the Parliament. The reason for this was that MEPs - across party
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political divisions - voted according to the traditions of drugs policy in their countries of origin.
The adopted D'Ancona report is a compromise that leaves all the questions open - it did not
condemn liberal positions, nor did it foster them. The only field, where the Parliament has clearly
powers of co-decision, is thus left open.

The drugs policy is subject to distinctive dynamics: It is very easy for national governments and
their police forces to go to the international level to ask for more instruments, more personnel,
more international cooperation and even the introduction of methods which are highly problematic
for democratic and liberal states. It is however extremely difficult at international or multinational
levels to change acquis’ and rethink drugs policy. International drugs policy is therefore dominated
by police and prosecution authorities.

The European parliament might consider adopting a new role regarding drugs policies and think
about alternatives.
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Chapter 6 - JUDICIAL COOPERATION IN CIVIL MATTERS

During the "Maastricht era" of JHA cooperation, the EU adopted two Conventions: one in 1997 on
the service of documents (OJ 1997, C 261) and one in 1998 on jurisdiction over and recognition
and enforcement of divorce and related child custody judgments (the matrimonial, or "Brussels I1"
Convention) (OJ 1998, C 221). Negotiators agreed on a Convention on choice of law, jurisdiction
and enforcement of cross-border insolvency proceedings in late 1995, but this Convention lapsed
when one Member State declined to sign it. In addition, discussions began in late 1997 on a project
to revise the existing Brussels Convention on jurisdiction over and recognition and enforcement of
civil and commercial judgments as well as the very similar Lugano Convention extending most
Brussels rules to Norway, Switzerland and Iceland. Finally, the Austrian Presidency of 1998
launched discussions on a possible "Rome II" Convention on cross-border conflict of law applying
to non-contractual liability (including particularly tort, delict and restitution), to complement the
existing Rome Convention on conflict of laws in contract.

Apart from the Brussels and Rome Conventions and the two Maastricht-era Conventions, progress
has been slow in this field, whether under Article 293 (ex-220) EC or intergovernmentally. A
Convention on mutual recognition of companies was agreed in 1968, but never entered into force
because the Netherlands would not ratify it. A Convention on the Community Patent was agreed in
1975, but never entered into force. The Member States attempted to revive it by a subsequent
Agreement in 1989, but there is no prospect of this being ratified. The Commission has now
revived discussion on this topic and the incoming Commission will likely propose an "ordinary"
EC Regulation creating the Community Patent shortly after taking up office. Prior to the
Maastricht Treaty, the Member States agreed two civil cooperation Conventions within the
framework of European Political Cooperation, on cross-border enforcement of maintenance
payments and legalization of documents. There has been very limited ratification of these
Conventions. In addition, in 1989 Member States agreed two Protocols to the first Rome
Convention, which permit the European Court of Justice to interpret that Convention but allow
Member States to opt-out of the Court"s jurisdiction. Ten years later, these Protocols have still not
entered into force because one of the twelve original signatories has not ratified them (even though
that Member State has every right has every right to opt-out of the Court"s jurisdiction if it wishes,
like Ireland has; it is only preventing ten other Member States from opting in).

There have been some developments outside the third pillar. A number of Community measures
with civil law implications have been agreed or adopted over the years. Employment contracts
have been affected by EC labour and discrimination law, and consumer contracts have been
affected by a series of measures (directives on "doorstep sales", timeshares, package holidays,
consumer credit, misleading advertising, comparative advertising, unfair contract terms, consumer
guarantees and cross-border injunctions to protect consumer interests). Other contracts are affected
by the EC's competition law and the proposed late payments directive and the proposed Fourth
Directive on cross-border motor insurance.

While not much was accomplished during the Maastricht era, several measures were proposed
shortly after entry into force of the Treaty of Amsterdam. The Commission has proposed that the
Council replace the 1997 service of documents Convention with a directive and the 1998 Brussels
I Convention with a regulation'. The discussions on revising the first Brussels Convention have

1
COM (1999) 219 and COM (1999) 220, 4 May 1999.
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concluded and the Commission has proposed converting the agreed results into a Regulation'. This
may have consequences for the accompanying revision of the Lugano Convention (which extends
the Brussels rules to Norway, Iceland and Switzerland)z.

The Council has not yet taken any step to address problems of cross-border succession or
matrimonial property disputes (except to the extent that matrimonial maintenance is governed by
the Brussels Convention) or broader problems, such as translation, interpretation and access to
legal aid, faced by individuals in other Member States. The Council has also taken no real interest
in the fate of the two EPC Conventions on civil cooperation signed before the Maastricht Treaty.
Nor have cross-border public law claims been addressed in any way.

With the entry into force of the Amsterdam Treaty, this area is now governed by Article 65 EC,
which requires the Council to consult the EP before adopting any legislation. However, Article 293
(ex-220) EC still seems to allow the Member States to conclude Conventions in this area.

Although the Council Legal Service has apparently convinced the Member States that Article 65
EC takes precedence over Article 293, the EP should take care to watch any future use of Article
293 by the Member States closely. There is a risk that Conventions might be adopted under that
Article instead of Article 65 or another provision of the EC Treaty (perhaps Article 95 (ex-100a) or
308 (ex-235)), which provides for consultation or co-decision of the EP.

The Action Plan on the development of the area of Freedom, Security and Justice has suggested
some elements for future work of the Council, and the Tampere European Council looks set to add
further detail to these plans. The initial proposal for Tampere suggests that the Community should
develop its action in five areas:

I - access to justice, particularly by: providing information on the legal systems of other Member
States; making use of modern technology to assist cross-border contacts; facilitating direct contact
between individuals and judicial authorities; establishing national ombusdmen and other dispute
settlement bodies; developing uniform multilingual documents and forms for use in judicial
proceedings; establishing codes of good practice and "certain minimum standards in arranging the
access for individuals"; addressing legal aid; and enhancing the rights of crime victims
(presumably the civil law aspects of such rights);

IT - removal of technical, administrative and legal obstacles, in particular: developing the European
Judicial Network further, extending it to enforcement authorities, ombudsmen and dispute
settlement bodies; improving the training of practitioners; introducing simplified mutual legal
assistance procedures; speeding up mutual legal assistance; defining the "essential interests" which
will allow Member States to refuse legal assistance to other Member States; simplifying cross-
border proceedings in small claims or money payment order cases; and facilitating tracing of
debtor"s assets;

IV - encouraging mutual recognition, including: extending the Brussels/Lugano principles to new
areas; establishing a "Single European Judicial Title" for matters within the Brussels/Lugano or

1
Not yet published.

Several central European applicant states might take this opportunity to agree their accession to the Lugano Convention.
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similar systems; simplifying cross-border enforcement; and promoting uniform conflict of law
rules in new areas;

V - harmonizing national law, including such procedural law as service of documents, taking of
evidence, provisions measures, legal aid, enforcement of judgments, orders for money payment
and the right to appeal, and such substantive law as perhaps specific fields of the law of contract;
and

VI - cooperation with third states and international organizations.

This is an extremely ambitious agenda', and it raises several important issues. First, one can
certainly ask whether or not the Council actually has the resources to tackle so many topics even in
the next five years, given the history of very tortuous negotiations on civil law matters. Second,
There is no distinction in these proposals between the urgent matters that should be tackled by the
Council very shortly and the topics that should wait. Third, there is no indication that any
assessment has taken place to indicate which of these topics really need to be addressed. Fourth,
the paper suggests no criteria for choosing between the most and least important matters. Should
the Community concentrate on matters that most affect individual citizens, or EC businesses, or the
activities of governments?

Fifth, some of the specific topics suggested are very vague. In referring to "certain minimum
standards in arranging the access for individuals", is the paper referring to national rules on
standing? What exactly does the EC aim to tackle as regards legal aid: national levels of legal aid
applying to national disputes, or national legal aid rules applying to foreign nationals or foreign
residents?

EU developments in this area, while important, have thus been relatively limited in scope and have
not addressed certain difficult problems faced by ordinary members of the public, such as cross-
border succession issues. There some not yet seem to be any coordinated strategy by the Council to
decide on criteria for future work and to apply those criteria. The EP should therefore take the
opportunity to press for a "citizens' first" approach to civil law, stressing in particular issues of
standing, legal aid, treatment of victims, cross-border access to ombudsmen, access to justice by
non-governmental organizations, and interpretation issues.

1
The above is a summary of Council document 9576/99, 23 June 1999.
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Chapter 7
JUDICIAL COOPERATION IN CRIMINAL MATTERS

The EU has been considering harmonizing two different aspects of criminal law: substantive law
and procedural law. The former includes the harmonization of national law defining the range and
scope of criminal offences and attached penalties. The latter includes the movement of persons and
evidence, particularly in the context of extradition and mutual assistance. During the Maastricht
era, harmonization was largely discussed in the Council working group on criminal law and
Community law (with certain specialist issues like drug trafficking left to various working groups
on drugs), while procedural harmonization was allocated to ad hoc groups which addressed
specific procedural topics when negotiating a particular instrument. For example, a working group
on extradition was set up after the Maastricht Treaty entered into force purely to negotiate an
extradition Convention (it was disbanded after its goal was completed), while a mutual assistance
group was established in 1995 to negotiate a Convention on that subject.

There have been changes to this system. In 1997, in accordance with the Action Plan on Organized
Crime (OJ 1997, C 251) the Council established a high-level Multi-Disciplinary Group (MDG) on
Organized Crime. With the entry into force of the Amsterdam Treaty, the Council restructured its
working groups so that there are now two general groups addressing substantive and procedural
criminal law respectively, working in parallel with the MDG, which will continue to focus on
operations.

A number of the EU"s criminal law measures address the investigation of crime as well as its
definition and punishment. This takes account of the investigative role of the judiciary in many
Member States. This section examines the different types of criminal law issues which the EU has
addressed, with the exception of Europol, customs, fraud and drugs (all covered in separate
sections).

In addition, two other aspects of EU criminal law harmonization should be kept in mind. First,
much harmonization of substantive and procedural criminal law is taken forward at international
level, through the United Nations and the Council of Europe. This has historically been the case
with UN Conventions on sexual exploitation and drug trafficking, and with Council of Europe
Conventions on extradition, mutual assistance, and corruption. Indeed, much EU criminal law
activity has concerned itself either with harmonizing Member States" application of these existing
international measures or with coordinating Member States" positions in negotiations for future
international measures (see Common Positions on the Council of Europe corruption and cyber-
crime negotiations, the OECD corruption negotiations and the UN negotiations on an organized
crime convention).

Second, much important harmonization in this area was agreed as part of the Schengen Convention
and subsequent implementing measures (the "Schengen acquis"). This acquis has now been
allocated to legal bases in the EU Treaty (OJ 1999, L 176). While at present the Schengen acquis
does not apply to the UK and Ireland, the UK has applied to opt in to all the criminal law aspects
of the acquis and Ireland is expected to follow suit. If these requests are accepted, then there will
be no distinctions between the Member States as regards participation in the criminal law portions
of the acquis.

Substantive criminal law
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Although this issue is addressed separately from procedural criminal law, there is a close link
between them. This is because of the "double criminality" restriction applying to some types of
cross-border procedural assistance. For example, unless a particular alleged act constituted a crime
in both the state which wishes to prosecute (the "requesting state") and the state to which a fugitive
has fled (the "requested state"), the fugitive cannot normally be extradited. Therefore any measures
which make Member States" national criminal laws identical or more similar have the effect of
reducing the "double criminality" restriction in practice, even without any amendment to
extradition law. In addition, several EU criminal law measures have contained provisions
addressing both the substantive and procedural aspects of harmonization.

There is also a close link between "first pillar" (Community) law and substantive criminal law. In
effect, Community law has two opposing effects upon national criminal law. On the one hand, EC
law often restricts or prevents entirely the application of national criminal law, where national
criminal law seeks to criminalize or restrict the exercise of free movement rights guaranteed by the
EC Treaty or secondary legislation. On the other hand, EC law often requires Member States to
"prohibit" certain activities which are deemed to be so objectionable that Member States should all
require their abolition. Community acts require Member States to impose a large number of
prohibitions. The most important are the bans on money laundering, insider trading and firearms
possession, and the imposition of economic sanctions on third states (by means of a combination of
first and second pillar acts).

However, there is a continuing dispute over whether the EC can impose criminal prohibitions itself
or (via a Directive) require Member States to impose criminal sanctions. Most or all Member
States argue that the EC does not have the competence to do either. Therefore it is up to Member
States to determine whether to give effect to Community "prohibitions" by civil sanctions, criminal
sanctions, or a mixture of both. The Court of Justice has repeatedly upheld the view that Member
States have a choice in this matter, and furthermore that Member States have an option whether to
apply subjective or objective criminal liability."! In other words Member States can criminalize
only intentional or reckless acts, or they can also criminalize negligent behaviour. But in making
this choice, Member States must follow certain standards: they must penalize breaches of
Community rules equally with breaches of national rules, and the measures to penalize breaches of
EC rules must be effective, proportionate and dissuasive.”

In addition to these structural connections between the first and third pillars, a number of third
pillar acts make specific or implicit reference to first pillar acts. A good example is the Convention
on Protection of the Communities" Financial Interests (PIF Convention), discussed in more detail
in the next section. Implicitly, the Convention refers back to innumerable Community acts which
detail the rules for collection of the Community"s revenue and expenditure. Explicitly, the Second
Protocol to the Convention requires Member States to criminalize money laundering related to
fraud and corruption against the EC budget, with money laundering defined by reference to the EC
directive.

Nonetheless, many third pillar acts concerning substantive criminal law have little connection to
the first pillar. The main third pillar acts, in addition to fraud and drug trafficking measures
considered separately, are:

1
See in particular Case C-326/88 Hansen [1990] ECR I-2911.

2
See Case 68/88 Commission v. Greece [1989] ECR 2965.
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- the Joint Action harmonizing law on racism and xenophobia (OJ 1996 L 185);

- the Joint Action harmonizing law on sexual exploitation (OJ 1997 L 63);

- the Joint Action harmonizing the definition of "private corruption" (OJ 1998 L 358);

- the Joint Action agreeing a very broad definition of an offence of participating in a criminal
organization (OJ 1998 L 351); and

- the Convention on national corruption law (OJ 1997 C 195).

Some of these measures were preceded by a detailed public debate (for example, the special
Council group that reported on racism and xenophobia in the EU, following the detailed work of
the EP). However, most were preceded by a hurried consultation of the EP and national
parliaments and are substantively problematic. For example, what is the justification for
criminalizing private corruption, instead of leaving it to Member States" competition law to decide
whether criminal or civil sanctions would be most effective at combatting such action? Both the
Joint Action on private corruption and the Joint Action on criminal participation are drafted
extremely broadly, violating the principle that criminal law should only impose liability for clearly
defined acts (see Article 7 ECHR). Moreover, the latter is so broad that many persons only
marginally associated with organized crime could be caught within its scope.

Indeed, the Joint Action on criminal participation could be abused to bring persons connected with
political protest activities within its scope, as seen during the 1997 Amsterdam European Council
where hundreds of peaceful protesters were wrongly detained under similar pre-existing national
legislation. This measure is clearly intended to grant broad prosecutorial discretion with limited
checks on its exercise. Furthermore, it is troubling that the Council has stated in its Press Releases
that this Joint Action will allow the prosecution of persons giving legal or financial advice to
criminal organizations. This interpretation is not clear from the Joint Action, and it suggests a
serious risk that EU measures are failing to respect the independence of the legal and financial
professions.

Procedural Criminal Law

The Council has agreed two conventions on extradition law. The first, from 1995 (OJ 1995 C 78),
sets out rules governing the extradition of persons who consent to their extradition. The second,
from 1996 (OJ 1996 C 313), attempts to abolish between the Member States a number of
exceptions to extradition found in the Council of Europe 1957 Convention and its Protocols as well
as in the Schengen Convention rules governing most Member States. However, a number of
exceptions to extradition nonetheless remain in force, most notably the bar on extradition of
nationals which most Member States retain (although the Scandinavian states have agreed to
narrow their definition of "national"). The EP was not consulted on either proposal in advance, but
in its analysis of the second Convention (after signature by the Member States), the EP criticized
the continued existence of a number of these possible bars to extradition. Neither Convention
allows the European Court of Justice to interpret its provisions, but the 1996 Convention provides
for consideration of this issue one year after the Convention's entry into force. However, now that
the Schengen Convention has been integrated into the EU legal system after entry into force of the
Amsterdam Treaty, the Court is able to interpret that Convention's extradition provisions, which
partly overlap with those in the 1995 and 1996 Conventions. It thus seems essential to confer
jurisdiction upon the Court to interpret the EU Conventions as soon as possible.

In addition, Member States have not made efforts to propose that their parliaments adopt these
Conventions within a reasonable period. In particular, this damages the position of suspects under
the 1995 Convention who are willing to stand trial in another Member State but are being detained
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in the requested state pending their transfer for purely bureaucratic reasons. A lengthy delay in
detention during extended extradition proceedings might result in a Member State breaching
Article 5 of the European Convention on Human Rights, as the European Court of Human Rights
found in Scott v. Spain. Additionally or alternatively, such lengthy delays might breach national
constitutional or statutory rules. It is thus essential to ensure that uncontested transfers are agreed
extremely speedily, while protecting suspects' rights to object to contested transfers.

The Council has not agreed any form of regular review of the two Conventions. In order to assess
whether the Conventions (and the Schengen rules, to be incorporated into EU law) are functioning
effectively while still ensuring respect for criminal suspects' rights, such a monitoring procedure
must be established. This will enable informed discussion on the possible need for and content of
future amendments to the EU extradition system.

The Amsterdam Treaty has addressed extradition issues by attaching a Protocol to the EC Treaty
on asylum of EU citizens. This prevents EU citizens, in principle, from applying for asylum in
other Member States, but it is likely to have little effect because of the declaration which one
Member State has attached to it.

The Council has spent much time discussing a Convention on mutual criminal assistance, and the
Parliament was consulted on a draft of this Convention in early 1998. Since that date, important
new provisions have been added: cross-border interviews with suspects, as well as witnesses;
cross-border use of undercover police officers; and the ability to intercept telecommunications in
another Member State. Apparently, the EP will shortly be reconsulted on the text. A Protocol to the
draft Convention, addressing such matters as additional forms of police cooperation and the
elimination of "double criminality" exceptions to search and seizure rules, will likely also be drawn

up.

The proposed mutual assistance Convention would have a great impact on civil liberties of
suspects. This is particularly true of the amendments to the Convention added after the first
consultation of the EP. The provisions on cross-border interviews with suspects do not provide for
any form of protection of defence rights and the provisions on cross-border bugging run a serious
risk of lowering the standard of human rights protection which citizens enjoy under national law,
with increasing difficulty in determining whether Member States even observe the minimum
standards of protection under Article 8 of the European Convention on Human Rights. Member
States should also be required to provide information on whatever bilateral arrangements they
reach to implement the Convention's provisions on cross-border use of undercover agents, in order
to ensure that such police actions remain accountable despite the cross-border element, and to
make certain that the merits of this type of police operation are fully discussed. It will also be
essential to scrutinize the planned Protocol carefully to determine whether any further role for
cross-border policing and any change to the current system for processing cross-border requests for
search and seizure are really necessary, given the difficulties in ensuring cross-border police
accountability and the importance of established national limits upon searches and seizures.

The Council has not taken any definite steps to encourage ratification of earlier EPC Conventions
on transfer of sentences, transfer of sentenced persons, or transfer of criminal proceedings.

A number of important Joint Actions have been adopted: establishing a European Judicial Network
(0OJ 1998 L 191); providing for a system of liaison magistrates (OJ 1996 L 105); allowing for more
effective confiscation, tracing, and seizure of the proceeds of crime, including widening of the
offence of money laundering (OJ 1998 L 333); the "Grotius", "Falcone" and in part, the "STOP"
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programmes for practitioners (OJ 1997 L 7, OJ 1998 [L 00], and OJ 1996 L 322). So far the
Judicial Network is apparently limited to the exchange of information on general issues, such as
legislation applicable in Member States and contact points for investigations. Another Joint Action
requires the adoption of best practice rules for judicial assistance requests (OJ 1998 L 191).

Finally, there are several important "soft-law" measures in this field, most notably the Resolution
on witness protection and the Resolution on the use of informers (OJ 1995 C 327 and OJ 1997 C
10). The latter encourages the use of a controversial method of investigation without in any way
acknowledging the risks that might result from its use.

It remains to be seen how effective some of the more recent measures will be, and it is difficult to
assess the effectiveness of measures and any advisable reforms without a regular monitoring and
reporting system.

Finally, it should be emphasized that the Council has not at any time addressed explicitly the
difficulties faced by victims of crime or by criminal suspects charged in another Member State,
although the proposed mutual assistance Convention could assist the latter group somewhat.

Future Developments - Action Plan on the area of freedom, security and justice

The post-Amsterdam agenda in this area has been set in the Council and Commission Action Plan
on development of the Area of Freedom, Security and Justice (OJ 1999 C 19). The Council also
discussed aspects of criminal law harmonization for the Tampere European Council, as well as a
new version of the Action Plan on organized crime, due to be adopted in 2000.

First of all, these documents suggest an ambitious substantive law agenda. The Action Plan states
(para. 18) that corruption, terrorism, trafficking in humans and organized crime should be defined
by minimum common rules across the Union and that such rules should be enforced with vigour.
Paragraph 46(a) is more precise: it suggests that within two years, the Council should consider
whether to harmonize the law on terrorism, drug trafficking, trafficking in human beings and
sexual exploitation of children, offences against drug trafficking law, corruption, computer fraud,
offences committed by terrorists, offences against the environment, offences committed by means
of the Internet, and money laundering connected to any of these crimes. Paragraph 46(b) suggests
work (also within two years) on counterfeiting the euro and on counterfeiting non-currency forms
of payment. Paragraph 50(c) suggests a follow-up to this initial work within five years.

Procedurally, the Action Plan suggests that there could be coordinated prosecutions in areas where
the Union has already agreed harmonized rules, notably environmental crime, high-technology
crime, corruption, fraud and money laundering. Human rights will be protected largely by
reference to the ECHR, but there is some acknowledgement that the ECHR is only a minimum
standard: it can be supplemented with standards and codes of good practice in areas such as
interpretation, confiscation, reintegration of offenders and victim support. This suggests a move
toward the "free movement of criminal justice". The Action Plan also suggests reducing barriers to
free movement of prosecutions, notably by adopting common documents, multilingual forms,
networks for assistance, and considering legal aid issues (see paras. 18-20). In more detail, the Plan
suggests (within two years): the implementation and further development of the Judicial Network;
limiting grounds for refusal of mutual assistance; improving cross-border cooperation between
ministries and judicial authorities; mutual recognition of criminal decisions and connected
enforcement; connections between the Judicial Network and Europol; and the possibility of
allowing judges and prosecutors to operate in another Member State (para. 45). Within five years,
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the Plan suggests: allowing for extradition after in absentia convictions; transfer of criminal
proceedings and enforcement of sentences; formalizing the exchange of criminal records;
establishing a register of criminal proceedings to avoid multiple prosecutions; and coordinating
investigations to the same end (para. 49). Greater use of bugging, confiscation and seizure is also
suggested (para. 50).

The proposed Tampere plans and proposed new Organized Crime Action Plan build on this Action
Plan and also update the 1997 Action Plan on Organized Crime. The criminal cooperation paper in
preparation for Tampere (Council document 9611/99) suggested that:

The development of the area of justice seems to require adopting a similar approach as applied in
the development of the internal market, i.e. a combination of removal of technical, legal and
administrative barriers and - where it is considered more appropriate - harmonisation of legislation
and application of the principle of mutual recognition. Furthermore, better conditions for trust
should be created in each others" legal systems, e.g. by setting of minimum standards and
evaluating best practices.

This should be supported by a common and comparable data basis concerning the cross-border
crime and also the functioning of practical level co-operation between authorities. The protection
of privacy and data shall always be respected and taken duly into account.

The reference to common data basis is apparently a reference to harmonized national data bases,
rather than a reference to Europol. The paper focusses on operational elements of crime-fighting,
notably further weakening of most Member States' ban on extraditing their own nationals,
increased possibility of automatically recognizing other Member States" criminal judgments,
identifying areas for harmonizing law, "enhancing the reporting and investigating of crime by
improving the position of the victims and witnesses", and increasing crime prevention efforts.
These measures will largely constitute an extension and intensification of Maastricht-era efforts,
although there has been no prior measure on victims" rights. There is only a brief mention of
criminal suspects, but no discussion of the difficulties that they often face in foreign countries
(interpretation problems, imperfect access to an adequate defence, extended discriminatory
detention before trial or disproportionate sentences), suggesting that the Tampere European
Council may backtrack from the broader agenda set out in the 1998 Action Plan. The definition of
witnesses takes no account of defence witnesses. There is no consideration of possible
decriminalization or alternative approaches to crime-fighting.

The 1997 Action Plan is to be replaced by a new plan, which already exists as a first draft prepared
by the Finnish Presidency (Council document 9423/99, 21 June 1999). The new Action Plan would
update the 1997 Plan, incorporate and elaborate upon the 1998 Resolution on crime prevention and
the 1998 Action Plan on creating the area of freedom, security and justice, and add a number of
entirely new proposals. This contains several Chapters. Chapter 2.1 on improving data
incorporates the prior idea of harmonizing national data on crime and adds a proposal to
"benchmark" effectiveness of prosecutions, investigations and adjudication. Chapter 2.2 concerns
links between civil society and law enforcement agencies. Notably it suggests banning persons
linked to organized crime from public tenders, subsidies or licences (from the 1997 Action Plan)
and establishing an EU-wide database on persons linked to organized crime. Chapter 2.3 addresses
prevention, updating the proposals in the Council Resolution and adding a panel to assess the
effect of new EU proposals on crime and a scheme to exchange information on trends in specific
crime categories. Chapter 2.4 concerns reviewing and improving legislation at EU level. It
suggests in particular a schedule for harmonizing national criminal law (see further below) and
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broader proposals on national corruption law and the liability of legal persons. Chapters 2.5 and
2.6 deal with police cooperation generally and Europol in particular, and so are discussed
separately.

Chapter 2.7 concerns tracing, freezing, seizing and confiscating crime assets, and suggests in
particular that: the Council agree treaties with third states to restrict the use of "fiscal paradises";
Member States exchange information at EU level on suspected money laundering; Member States
extend criminalization of money laundering; the Council adopt a measure on minimum standards
for tracing, freezing, seizure and confiscation of assets of crime; the Commission should propose
amending the money laundering directive in several respects (since implemented); the Commission
should propose a measure to prevent use of cash from covering up conversion of the proceeds of
crime; the Council should reverse the burden of proof on the source of assets where a person has
been convicted of an organized crime offence; a measure should allow for confiscation of assets
despite the death or disappearance of the offender; and confiscated assets should be shared among
Member States. Chapter 2.8 addresses inter-disciplinary action against organized crime. It suggests
that the European Judicial Network should be given a secretariat and a role in telephone tapping
and special investigative techniques; the Commission propose a measure on informers and witness
protection; a specific measure should address "modern" investigative methods like the use of
undercover agents and bugging; Member States must ratify various international and EU
Conventions by a certain date; implementation of EU extradition treaties should be subject to
mutual evaluation; the Council should consider whether "the abuse of judicial remedies can affect
or delay co-operation; for example, the right of asylum"; legislation on counterfeiting outside the
euro and payment systems should be considered; the Council should aim to agree mutual
recognition and enforcement of criminal decisions; and the Council should harmonize evidence
law to allow the "free movement of evidence".

Chapter 2.9 concerns the applicant countries. They should be granted access to the SIS and the
Member States should agree bilateral treaties with them regarding stolen vehicles, controlled
deliveries and undercover operations. Chapter 2.10 concerns other third countries and international
organizations. The recommendations here largely address coordination of EU positions, but also
raise the prospect of Europol relations with countries such as Russia and Ukraine and EU
assistance to third states who wish to ratify the proposed UN Convention on organized crime.
Finally, Chapter 2.11 addresses the implementation of the revised Action Plan, largely following
the existing system for implementation.
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Future developments - changes in substantive and procedural criminal law

The Finnish Presidency proposed two more detailed work programmes, on substantive and
procedural criminal law (Council documents 9959/99 and 9958/99, 19 July 1999). The former
paper sets out criteria to decide the EU"s priorities. These include differences in constituent
elements of offences which hamper investigation or prosecution of offences; lenient sentences
which attract offenders; seriousness of the offence; lack of existing or proposed rules on the matter
in the EU or another forum; and political reasons such as common interests (protection of the euro
and of the EC"s financial interests). Each of the crimes which the 1998 Action Plan commits the
Council to consider harmonizing (except the counterfeiting crimes) is considered in light of these
criteria. The paper then examines the issue of sanctions, noting that Member States" penalties for
various criminal acts are designed to function in conjunction with a broader system of criminal
law, with corresponding differences in minimum or maximum penalties, or no minimum penalties
at all. In addition, statutory penalties may not reflect practice. Finally, the paper suggests
examining harmonization of at least one crime per Council Presidency beginning in the second half
of 2000, in the following order: drug trafficking offences; trafficking in human beings; terrorism-
related offences; money laundering; tax fraud; sexual exploitation of children; environmental
crime; corruption; computer fraud; and offences committed by means of the Internet (with separate
deadlines applying to counterfeiting).

The work programme on procedural criminal law addresses only one aspect of the issue: mutual
recognition of decisions and judgments. It suggests wider signing and ratification of the Council of
Europe and EPC Conventions on this subject; expediting responses to requests for mutual legal
assistance; expediting extradition responses (notably by abolishing the double criminality
requirement and the "political offence" exception and by transferring proceedings where Member
States refuse to extradite their own nationals); expediting recognition of arrest warrants and
convictions (notably fast-track extradition, easier enforceability of warrants; and quicker
extradition of convicted persons and/or persons who have fled while on bail); development of a
standard system of "Euro-warrants"; recognition of fines and withdrawal of licences imposed
abroad; and recognition of orders for tracing or freezing of assets.

As criteria for ranking these objectives, the Presidency suggests: judgments and decisions whose
enforcement is urgent to prevent flight or destruction of evidence; seriousness of the offence; lack
of existing or proposed rules on the matter in the EU or another forum; and political reasons such
as common interests. The objectives are not considered in light of these criteria; rather the
Presidency refers only to the new draft Action Plan, with its stress on tracing, freezing, seizure and
confiscation of assets of crime and bank accounts.

These proposals raise certain problems. First, the Council should consider very carefully whether
each of the fields listed for substantive criminal law harmonization actually needs to be the subject
of EU-level harmonization, in light of existing EU measures, other measures agreed
internationally, and the extent of problems which actually result from divergences in Member
States" laws. It may be the case that some areas of law need not be harmonized at all, or that only
very limited areas of law need be harmonized. The EP should press the Council and/or
Commission to prepare and release to the public a detailed analysis of each of these issues before
considering of harmonizing each area of law. In each case, six months may be too short a period to
consider the merits and demerits of harmonization properly.
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The EP should also insist that the Council live up to its initial plan to adopt measures concerning
interpretation, confiscation, reintegration of offenders and victim support. These measures should
not just be "soft law" measures but should be binding, and they should not merely reiterate the
"minimum standards" of the ECHR but should build upon them. In addition, the EP should press
the Council to consider what steps can be taken to reduce extended detention of foreign nationals
(EC nationals and non-EC nationals alike) pending trial in a Member State. Such extended
detention is particularly questionable in light of the Conventions simplifying extradition
procedures and the plans to extend mutual recognition of judgments.

As for reducing reasons for refusing mutual assistance, there will have to be a careful and detailed
consideration of the differences between national criminal systems. Given the sensitivity of the
subject and the careful balance struck between different elements of each national criminal justice
system, any reduction in the reasons for refusing mutual assistance will have to be carefully
considered. Any simplification or extension of the mutual recognition of criminal decisions should
contain the right to resist enforcement of the decision on grounds that a person did not have an
adequate opportunity to defend himself or herself, as seen in the agreed Convention on mutual
recognition of driving disqualifications.' It should be further specified that such an argument can
be raised by the accused, not just by the requested authorities, for otherwise there might be a
breach of Article 6 ECHR.

Any move to link the European Judicial Network to Europol would have to respect both the
different traditions of Member States which do not grant their judiciary any form of investigatory
powers and the importance placed by every Member State upon the independence of the judiciary,
particularly in relation to the police. This is all the more necessary given the very limited
accountability of Europol.

Any proposal to allow judges and prosecutors to operate in another Member State will have to
consider carefully whether such a measure is actually necessary. Given the separate initiatives to
facilitate extradition, mutual assistance, transfer of proceedings and transfer of sentences, is there a
need to arrange for costly and convoluted movements of judges and prosecutors? Such a proposal
would also have to address in detail which law will be applied by the prosecutors and judges who
move to another Member State.

Extradition after in absentia convictions obviously raises substantial human rights problems and
the EP should subject any such proposal to the most careful scrutiny. The Council will have to
explain in great detail why such a measure is necessary. Why not simply suspend the trial in the
absence of a defendant and extend the period for bringing charges when a defendant has
absconded? Any formal exchange of criminal records will of course have to contain extensive rules
on data protection. Since criminal records do not concern investigations under way, there is no
justification at all for refusing full access to a file. Moreover, there must be immediate full
recognition of any correction of error, amnesty or pardon. Member States must ensure that any use
of their criminal records can be fully "traced" so as to ensure that all private and public databases
erase records of criminal convictions after corrections, amnesties or pardons. A register of
proceedings and coordinated decisions on prosecutions would be highly welcome but the EP
should ensure that an accused person has the right to submit observations on which Member State
should have jurisdiction and to contest a subsequent decision. Finally, the Council should have to
justify in detail why greater use of bugging is necessary, given the frequency with which Member
States violate Article 8 ECHR in this area.

1
Article 6(1)(e) of Convention (OJ 1998, C 216).
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Future developments - databases, exchange of data and interception of telecommunications

Any move to set up an EU-wide database on persons linked to organized crime raises great civil
liberties concerns. Such a database would obviously overlap with Europol to a considerable extent
and so one can question its cost-effectiveness. In addition, if the new database were used for
broader purposes than Europol, not merely to serve as intelligence for investigations but also as
grounds for refusing residence, establishment or licences to persons, then the EP will have to
consider its merits very seriously. Would it be compatible with the ECHR or the free movement
provisions of the EC Treaty to impose such bans except where persons had been convicted of
organized crime offences or (provisionally) where they had been charged with such offences? The
EP will also have to give close consideration to the data protection provisions of such a database.

There are similar concerns with regard to extended exchange of information on suspected money
laundering. Where will the personal information connected to such exchanges be stored and will
effective data protection rules apply to it? The EP should also take care to ensure that any measure
to reverse the burden of proof concerning assets where persons have been convicted of an offence
stays within reasonable limits. Such measures should never extend to situations where persons
have not yet been convicted of offences and should at most only apply provisionally if a conviction
is being appealed. Furthermore, the presumption in such cases should not be made effectively
impossible to rebut.

As for an extended role for the European Judicial Network, any proposals should be subject to very
strict scrutiny. National judges have a role in authorizing tapping and special investigative
techniques because of their special role within national legal systems, but there is no system of
accountability or legitimacy at present for the Judicial Network. If the Network is closely linked to
Europol, in accordance with other proposals, then its independence and impartiality may be
compromised and the combined effect of such measures will be to render Europol even less
accountable.

Any new proposal on informers or on bugging and special techniques will need to explain why the
provisions in the current Resolution or the proposed Mutual Assistance Convention on these
matters are not sufficient and should take full account of the widespread criticism of the reliability
of informers. As for the "abuse of judicial remedies", the EP should press the Council and
Commission at an early stage to spell out which criminal procedural protections they regard as
"abuses". Defence lawyers will obviously have different views from prosecutors on what
constitutes an abuse and the EP should not allow itself to become a forum for populist assertions
about "loopholes" without a detailed discussion of the legislation in question. The EP"s concerns
on this point should increase given the assertion in the draft Action Plan that the right to asylum
constitutes an abuse of the criminal justice system. The UNHCR Handbook on asylum procedures
makes clear that in many circumstances criminal prosecution or convictions can form part of a case
for a claim for asylum and in any event, the Protocol on asylum for EC nationals will restrict
consideration of any claims made by EU citizens in other EU Member States. Furthermore, asylum
is now a matter for the first pillar and so a third pillar measure restricting or affecting the right to
claim asylum would be legally invalid. Finally, as Article 63 EC makes clear, EC measures
concerning asylum must be adopted in compliance with the Geneva Convention, and so any
attempt to restrict the right to claim asylum on the grounds of "abuse of criminal procedure" may
be invalid for incompatibility with the Convention.
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Earlier moves to agree "free movement of evidence" foundered because of huge differences
between national law on admissibility of evidence, and those differences have not dissipated. The
national rules of admissibility are closely connected with national standards of human rights
protection, and any move to weaken them, or allow them to be circumvented by acquiring
evidence in Member States with "lower" standards, would be problematic. In light of this, the EP
will have to examine any moves in this area very closely.

Finally, any move to agree treaties between Europol and third states, or to agree SIS agreements
with third states, will have to be scrutinized very carefully indeed. What is the standard of data
protection applied in each of these third states and is the general standard of human rights
protection and the rule of law sufficiently high to justify signing such a treaty? The EP should not
be reluctant to set high standards before it will approve such agreements and to oppose them
vigorously if necessary.
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Chapter 8 - FRAUD

After failed attempts in the 1960s and 1970s, the Council agreed a Convention on Protection of the
Community's Financial Interests in 1995 (OJ 1995 C 316), followed by two substantive Protocols
(0J 1996 C 313 and OJ 1997 C 221), and a Protocol on references from national courts to the ECJ
(OJ 1997 C 151). However, most Member States did not even begin ratification procedures for
these measures until 1998, and final ratification seems some time away. The parent Convention
defines fraud against the Community interest, including damage to EC revenue as well as
expenditure, and sets out rules on penalties and procedures. The First Protocol governs corruption
against the EC's financial interests, requiring Member States to establish defined offences of
"passive" and "active" corruption (taking/accepting and offering/giving bribes) along with rules on
procedure and penalties. Finally, the Second Protocol requires an offence of money laundering
related to the aforementioned fraud and corruption, with connected confiscation obligations;
requires that Member States establish the criminal liability of corporations; and sets out rules
governing the Commission's cooperation with national investigations. These third pillar measures
have been supplemented by first pillar law, notably Regulation 2988/95 (OJ 1995 L 312)
governing administrative sanctions for breaches of Community law affecting EC financial
interests.

These instruments have made little impact on the fight against fraud because of difficulties at
Member State and Community level. First, Member States have made only marginal efforts to
propose ratification of the Fraud Convention and its Protocols in their national parliaments. One
must conclude that Member States consider that regular expressions of concern about EU fraud are
a priority, but that actually taking measures to prevent and prosecute such action is not. Second,
deficiencies in the operation of UCLAF, the previous body set up to investigate fraud within the
EC institutions and to assist in coordinating national investigations, prevented that body from
playing a very effective role in the fight against fraud.

The situation has changed with the entry into force of the Amsterdam Treaty. Article 280 EC now
gives the EC the power to adopt legislation to implement the fight against fraud, by a qualified
majority vote in Council and the co-decision of the EP, although such legislation cannot affect the
operation of national criminal law. Previously Article 209a EC only repeated some of the
principles from the Commission v. Greece (Greek maize) case (see previous section) concerning
Member States" responsibility to combat breaches against the EC"s financial interests; there was
no power to act other than then-Article 235 EC (now Article 308). This meant a unanimous vote of
the Council and consultation of the EP, despite the importance of the subject and the EP"s
extensive role in adoption and discharge of the EC budget.

There was an early use of Article 280 shortly after entry into force of the Amsterdam Treaty.
Concern about the level of fraud rose in late 1998 and early 1999, and the Commission proposed
legislation for a new system for coordinating the fight against fraud, after UCLAF had been
repeatedly criticised by the Court of Auditors and the EP's budgets committee. Ultimately concern
about fraud culminated in the resignation of the Commission to stave off a censure vote by the EP.
Separately, the EC institutions agreed on a revised version of the Commission"s proposals. This
took the form of a Commission Decision establishing the new Office (called OLAF); an Inter-
Institutional Agreement between the EP, Commission and Council, determining how the OLAF
would operate, with an Annex including agreed rules on how each institution would collaborate
with OLAF; and a Council Regulation detailing the powers of OLAF (all at OJ 1999 L 136). The
latter Regulation was agreed pursuant to Article 280 EC.
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The EP's budgetary control committee has been considering far-reaching proposals to establish
common Community criminal law and centralized prosecutors ("Corpus Juris"). Such proposals
would have a huge impact on the very diverse systems of criminal law and criminal procedure in
the EU. It should be kept in mind that all criminal procedural law measures agreed by the Council
will have an impact on fraud against the EC's financial interests, by making it easier to extradite
alleged fraudsters, and to transfer proceedings, recognize judgments, and agree mutual assistance
in fraud cases. In light of the very new agreement on OLAF, the pending ratification of the PIF
Convention and Protocols, and the effect of other criminal law legislation, the EP will have to
make a very careful case for additional measures at this point, because it is not yet known whether
the other measures will have an impact. The best strategy may be to select the elements of "Corpus
Juris" that could be agreed relatively quickly because they are less complicated and would not
result in the creation of new institutions or substantial changes in national law, and press for their
adoption.
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Chapter 9 - EUROPEAN CUSTOMS COOPERATION

As a rule, customs authorities fulfil two roles: they act as fiscal authorities, with responsibility for
customs clearance and levying excise duties and customs tariffs. At the same time they have
functions similar to those of the police, with responsibility for investigating and prosecuting
customs offences and often also general tax offences. Furthermore, in this capacity, their role
implies the investigation of import/export offences, regardless to whether those are regulated in the
criminal laws or any other law: smuggling and trafficking in illegal drugs, protected flora and
fauna, national treasures, nuclear materials, hazardous waste, illegal pornography etc. "Strong"
customs authorities are endowed with the same powers in criminal justice procedure as the police,
not just at the border, but also in the interior of the country. "Weak" customs authorities must often
hand over responsibility for investigations within the country to the police. In practice the
administrative and the prosecuting roles undertaken by the customs authorities cannot be clearly
separated. Despite this fact, cooperation between customs authorities within the EC and EU - in
legislation as in practical work - has been developed on the basis of a formal division between the
two roles.

By the end of the 1960s, customs cooperation in the then EEC States came, at least partially,
within the framework of the Community. The concept of the E(E)C as a customs union was
already contained in the Rome Treaties. The Customs union was completed in 1968 for industrial
products and in 1970 for agricultural products. The Community thus had powers to legislate on
common customs and agricultural regulations. In the Single European Act, the EC's powers to
harmonise tax in the context of the Single market were clarified and extended. Powers of
legislation for "non-harmonised bans and restrictions", particularly in the area of customs criminal
law remained within the competence of Member States.

Powers of enforcement of customs regulations remained entirely with the Member States. The
customs authorities of the Member States as administrative authorities have to enforce Community
customs regulations and any remaining national restrictions. At the same time they act as
prosecuting authorities, where the respective criminal laws have been drawn up exclusively by the
Member States.

European cooperation has been extended over a number of years in both of these areas. In
preparation for customs union, the then six Member States of the European Economic Community
signed the 1967 Naples Convention on Mutual Assistance in Customs Matters: The co-operation
established by this convention referred both to Community and national customs law. Only in 1981
was the Convention supplemented with a Community legal instrument, EC Regulation 1468/81 on
Mutual Assistance in Customs Matters. This concerned violations of the Community customs and
CAP rules only. It provided not only for mutual assistance between Member States as does the
Naples Convention, but also between Member States and the Commission. In the Maastricht
Treaty, customs cooperation in criminal matters formally became the subject of inter-governmental
cooperation.

The formal division between a Community area of cooperation (First Pillar) and an area of
cooperation within the sole competence of Member States (Third Pillar) has remained.
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9.1. From Maastricht to Amsterdam - First Pillar

With the Amsterdam Treaty a new Article 135 was inserted into the Treaty establishing the
European Community. This provides that the Council "within the scope of application of this
Treaty" shall take "measures in order to strengthen customs cooperation between Member States
and between the latter and the Commission". The EC has already taken such measures, yet the fact
that the TEC now clearly states community competencies to contribute to customs cooperation
changes the decision-making procedure over such measures.

The scope of application to which the new Article refers is the common commercial and
agricultural policy and tax harmonisation in the single market, a field in which the Community
already had legislative competencies. Article 135 excludes the community from cooperation in
investigating contraventions to the criminal law of the Member States or to non-harmonised
restrictions, which the Member States are allowed to maintain "on grounds of public morality,
public policy or public security, for the protection of health or life of humans, animals or plants,
national treasures possessing artistic, historic or archaeological value or the protection of industrial
and commercial property" according to Art 30 (ex-36) TEC or for military equipment according to
Atrticle 296 (ex-223) TEC.

The legislative powers of the community were mainly established before the Maastricht Treaty and
remained unchanged in the Amsterdam version of the TEC. With the new Article 135 TEC,
however, the Amsterdam Treaty resolves the issue over procedure under which measures to
develop cooperation in customs affairs are decided. This procedure had concerned particularly the
new Regulation on Mutual Assistance in Customs Matters as well as the decision over the Customs
Strategy 2000; the passing of both suffered a delay of some years simply because of the dispute
over the decision-making procedure. On this matter, the Parliament had insisted that these
decisions should be made under the co-decision procedure, as provided in articles 95 and 251 (ex-
100a and 189b). The Council considered that both matters were not Single Market questions.
According to the Council, the Community had no express legal competence in the area of
extending customs cooperation, which is why only Article 308 (ex-235) was considered to be a
legal base for a decision. According to this, the Council must vote unanimously on the basis of a
proposal from the Commission. The Parliament had only to be consulted, but had no right to co-
decision.

9.2. From Maastricht to Amsterdam - Third Pillar

There was already cooperation between customs authorities of the Member States in the field of
criminal justice before the Maastricht Treaty. Within the framework of the Naples Convention, the
Mutual Assistance Group (MAG) was set up and regular meetings were held. Cooperation between
customs authorities was based partly on the Naples Convention, and partly on further bilateral
agreements on mutual assistance between customs authorities.

The Maastricht Treaty states in Article K 1.7 that customs cooperation is an area of common
interest "without prejudice to the powers of the European Community". In other words: insofar as
customs cooperation was not already in place in the context of the community, it was to become
the subject of governmental cooperation between the Member States on the basis of the Maastricht
TEU.
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Article 29 TEU-Amsterdam maintains this structure in principle. Customs cooperation - as well as
police and criminal justice cooperation - should serve the objective of an "area of security, freedom
and justice" which should include the "prevention and combating" of crime, organised or
otherwise. The wording establishes that the objective of cooperation should be criminal justice in
the broadest sense. For the rest, the area of cooperation remains open for definition by the Member
States executives involved: The concept of "organised crime" lacks legal limits. The inclusion of
"non-organised" crime theoretically even would allow cooperation in the field of more minor
offences. The concepts of "prevention" and "combating" not only refer to clearcut criminal
prosecution, but also embrace cooperation in areas based on supposition or even before an offence
has occurred. The concepts used in Article 29 illustrates that no limitation of cooperation was
intended.

Article 30(1) expressly states that intergovernmental cooperation includes operational aspects and
the exchange of information. In Article 31, the "progressive adoption of measures establishing
minimum rules relating to the constituent elements of criminal acts and to penalties," that is: the at
least partial "harmonisation" of criminal law of the Member States affects particularly the areas of
drug trafficking and "organised crime", the field where the customs authorities work.

The object of governmental cooperation, as pointed out in title VI of the Amsterdam TEU is only
new on paper. In reality, already under the Maastricht Treaty, opinions, measures and agreements
referred to operational cooperation and exchange of information, as well as to the harmonisation of
criminal law - the latter particularly in the field of illegal drugs.

The enlargement of the legal instruments in Article K 3 - now in Article 34 - applies to the whole
of Title VI TEU and also to the area of intergovernmental customs cooperation. The provision in
Article 34 (2d) whereby conventions enter into force once approved by at least half of the Member
States was already practised in regard to the Convention on the use of information technology for
customs purposes (CIS convention). This model developed in the case of the CIS-convention to
speed up proceedings is now enshrined in the Treaty on European Union.

Similarly, the limited jurisdiction of the Court of Justice was accepted as it had been already fixed
in conventions and additional Protocols based on the TEU in the Maastricht version. The CIS
convention grants the court jurisdiction over disputes between the Member States or the Member
States and the Commission concerning the content of the Convention. An additional protocol
extends the jurisdiction to preliminary rulings, if the Member States opt in to such a jurisdiction.
The Naples Il-convention contains essentially the same provisions on dispute settlement and
preliminary rulings. This model in Article 35 is now taken over not only for conventions under title
VI TEU, but also for decisions and framework decisions. It is possible, however, that Member
States such as the United Kingdom will refuse in future to opt-in in accordance with Article 35(2),
as it was the case already before.

The decision-making procedure will as in the past remain largely in the hands of the Council. The
Council under the Amsterdam Treaty is required to achieve a unanimous vote for its decisions. It
must only consult the Parliament and may then allow an extended period of time for the Parliament
to produce an opinion. It is not however obliged to take the Parliament's recommendations into
account. Unlike the Maastricht TEU which makes provision for customs cooperations on the
initiative only of the Member State, the Commission may also make proposals as it has done in the
past in the field of Community customs cooperations.
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The decision-making procedure for customs cooperation in the field of criminal justice is thus
similar to what took place in the field of Community customs cooperation before the Amsterdam
Treaty. While the Community customs cooperation is now subject to the co-decision procedure,
the Parliament is largely excluded from the intergovernmental cooperation aspect.

9.3. Division between First and Third Pillars - a technicality in terms of customs cooperation
practice

In terms of the practical cooperation between customs authorities, the division between
Community affairs and those exclusively within the competence of Member States is a mere
technicality. Nor is this surprising. on the one hand, the practical administration of EC customs
regulations is the responsibility of the authorities of the Member States, as are the national customs
regulations. On the other hand, EC regulations and directives extend far into the field of criminal
law, theoretically the preserve of Member States. This is the case particularly in the fight against
drugs, by far the most important area where customs authorities cooperate in the field of crime.
The EC passed a directive in 1990 and a regulation in 1992 on the control of chemical precursors
used to make drugs. A directive were also issued by the Community on the subject of money
laundering in 1991.

The entry into force of the Maastricht Treaty made few changes in the area of customs cooperation
within the EC/EU. As mentioned above, the MAG arose out of the 1967 Naples Convention. From
the end of the 1980s, a sub-committee of the MAG - MAG'92 - was in charge of preparations for
the single market. The Customs Directorate-General of the Commission was involved in all the
discussions. The main subjects under discussion amongst others from the early 1990s were the
setting up of a Customs Information System (CIS) and the restructuring of the system of mutual
assistance between customs authorities. For some time there had existed a division of labour
between the MAG and the World Customs Organisation (WCO), a system which was then further
developed. This affected - as will be explained in greater detail - the field of information
technology particularly, special controls, cooperation with private enterprises. Jochen Meyer,
chairman of the Enforcement Committee of the WCO, stated in 1994: "If something is already
underway within the MAG, then we do not attempt to re-invent the wheel. We take it up in our
routine discussions so as to be able to keep people informed... But we have never had reason to
say: the EC has carried out checks on air passengers. Off we go then - we'll carry out a similar
operation two weeks from now... When all is said and done, if you look at the list of participants in
all the meetings, those who go to MAG meetings also come to our meetings."

9.3.1. Customs Information System

When the Maastricht Treaty came into force, the MAG was incorporated as the Customs Working
Group within the Third Pillar and continued its work on the project which had already been started.
The parallel nature of the First and the Third Pillar is most clearly recognisable in the legal
establishment of the Customs Information System. According to the legislation there are two
information systems: one concerns cooperation and mutual assistance between national customs
authorities in implementing customs regulations of individual States and any associated
prosecutions. Its legal base is enshrined in the "Convention on the use of information technology
for customs purposes", signed in 1995". This was agreed "on the basis of Article K 3 of the Treaty

1

Convention on the use of information technology for customs purposes, Abl. EC 1995, No. C 316 v.27.11.1995, S 33-43. On p. 58-60 of the same
Official Journal is an "arrangement" between the Member States, whereby the Convention comes into force, after being ratified by all Member States,
if eight States are in a position to implement it.
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on European Union", that is on the basis of the Article of the TEU (Maastricht version), which lists
the legal instruments of the Third Pillar. Data on drugs smuggling and other offences provided for
in national legislation may be entered into the Customs Information System.

The second Customs Information System (in legal terms) is a part of the First Pillar. Its legal base
is the revised EC Regulation on Mutual Assistance in Customs Matters of 1981, the Council
Regulation on mutual assistance between authorities of the Member States and their cooperation
with the Commission with regard to the correct application of customs and CAP legislation.' In the
First Pillar CIS, alongside data on offences against Community regulations on general goods
traffic, information may also be stored relating to the diversion of precursors for drugs production.
The two systems are distinct in three ways:

- in their objectives - the mutual assistance regulation refers to offenses against community
customs regulations, while the convention refers to offenses against the Member states customs
and criminal law provisions

- in naming the Commission as a partner for the CIS in the First Pillar, and its absence in the
Third Pillar, and finally

- in the role given to the European Court of Justice. As the Regulation is an EC legal instrument,
the Court of Justice automatically has jurisdiction over the Community part of the CIS. In the
sphere of intergovernmental customs cooperation, i.e. for the Third pillar CIS, Article 27 of the
CIS-Convention rules, that disputes which have not been settled by the Council within six
months may be referred to the ECJ. The additional protocol allows the Member states to opt in
the possibility of preliminary rulings by the ECJ, when the national court of last instance or
another national court asks for such a ruling. This uneasy compromise, which in a similar way
was found for Europol and was by the Amsterdam treaty included in the TEU, is all the worse
as the CIS is in reality a single system which is to be subject to different mechanisms of control
in the First and the Third Pillar.

For the rest, the fifth Title of the Regulation has almost identical wording to the above Convention.

Technically, the two systems are one and the same. They are administered centrally by the
Commission and authorities of the Member States have access. The national customs authorities
and the Commission could already contact each other via the Mailbox System SCENT. Certain
communications took place via screen masks set up by the Commission. This communication
system is now being completed by a central data bank, which is the CIS. The CIS is thus
considered as the customs counterpart to the Schengen Information System (SIS). The single
market was supposed to require "harmonising measures" in the field of customs. While the SIS
provides a support network for police checks on persons, the CIS, in the main, simply checks on
goods. Goods, vehicles, businesses and persons may be entered in the system. Data on persons is
held in a similar way to the SIS: alongside the person's name, date of birth etc. there may be added
"permanent and objective physical features", a warning code concerning possible use of violence,

! EC Regulation No. 515/97 of the Council of 13 March 1997, in: Abl. EC 1997, No. L82 v. 22.3.1997, p. 1-15. The original proposal for this
Regulation was made in 1992 to which there were few modifications in the final version. The reason for which the delay in passing it is not a dispute
on methods of customs cooperation, but a dispute between the European Parliament and the Council over the consultation procedure. The Parliament
wanted it passed on the basis of the co-decision procedure as provided for in Article 189 a of Maastricht. According to this Article, the Council
decides on the basis of a proposal from the Commission and in co-decision with the Parliament with a qualified majority needed. The Council based
its Regulation on Article 235 Maastricht which requires unanimity within the Council. This procedure is very close to that used in the area of
governmental cooperation in the field of home affairs and justice. The dispute shows how cautious national governments were and are to keep a tight
rein on the matter and to clamp down on any further integration.
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weapons or danger of escape, the official vehicle description, the reasons for entering the alert and
proposed measures.

The proposed measures include, among others, "discreet surveillance" (Article 27(1) and 28
Regulation, Articles 5(1) and (6) of the Convention). During this procedure, the object of the
surveillance is supposed to be followed without them noticing. The data recorded during the course
of an operation on place, time and purpose of the control, the vehicle used, any objects involved
and accompanying persons as well as the route and destination are passed on to the authorities, and
the official/agency which put the respective person on the system. These various details are
designed to provide a network of the person's contacts and a record of their movements. The same
procedure may be used for goods, vehicles, container traffic etc. If surveillance of this kind is not
permitted under the law of a Member State, in its place there should automatically be a "specific
check". Surveillance measures of this kind are comparable to those possible within the SIS (art. 99
Schengen implementation treaty). While in the context of the SIS discrete surveillance is one
measure among a variety of others, they are the main purpose of the CIS. Not without reason,
SCENT/CIS is used in special control and surveillance operations.

9.3.2. Mutual assistance between customs authorities

The Regulation not only sets out the basis for the CIS, but also stipulates greater cooperation than
was possible under the previous Regulation of 1981. This is not merely for mutual assistance on
request, but also "spontaneous" communication of information. This stipulation is part of the
second major treaty on customs in the Third Pillar. The Convention on Mutual Assistance in
Customs Matters' replaces the Naples Convention of the same name of 1967 and is referred to as
"Naples 11" for short. As in the original Naples convention, Naples II makes provision for two
types of mutual assistance between customs authorities: for judicial assistance (incorporating
sometimes also judicial authorities) and for assistance required on the pure administrative channel.
Within the framework of the latter, documents transferred between customs authorities - even if
they are reported "spontaneously", i.e. without previous request - acquire immediate validity as
judicial evidence (Articles 14, 18, 19(7). Requests are not confined to reporting information, but
also to carrying out investigations and the surveillance of persons and vehicles. In the future
requests for surveillance may be mainly dealt with via SCENT/CIS. As before, any request may be
communicated between subordinate authorities on local level. Nevertheless, the Convention
provides for the establishment of national coordination centres and the exchange of liaison officers.

The coordination offices should undertake the coordination and planning of "special" forms of
cross-border cooperation (Articles 19-24). These special forms of coordination are permitted "for
purposes of prevention, investigation and prosecution" of certain offences considered as serious.
These include professionally committed cases of "normal" customs and subsidy fraud, illegal
trafficking in weapons, protected national treasures, poisonous waste, and radioactive substances
as well as, as would be expected, illegal drugs including precursor substances. The Naples II
Convention thus also provides for particular forms of cooperation in areas, such as ordinary
customs fraud and the diversion of precursors for drugs production, covered by EC law.

These special forms of cooperation are hot pursuit across borders, cross-border observation,
controlled deliveries and the use of covert investigators and, within certain limits, the
establishment of joint investigation teams. In comparison with the Schengen Convention, the list of

1
Convention based on Article K3 of the Treaty on European Union on Mutual Assistance in Customs Matters Abl. EC 1998, No. C24 v. 23.1.1998,
pl-22.
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special methods in the Naples II Convention is far broader. It is the first international agreement
which regulates the use of covert investigators outside national territories. Considerable room for
manoeuvre is left to the States concerned: the law of the particular State on whose territory the
action takes place takes precedence. If the special methods are not covered by national law, the
State in question may opt out. In individual cases the measure may also be refused by the
competent judge, if according to the respective national law they has to approve the operation.
With the exception of hot pursuit, where the police or customs overtly follow a person, who was
spotted in the very act of committing an offense, the special forms of cooperation mentioned in the
convention have long been common practice. As in the Schengen Convention, the Naples
Convention legalizes a posteriori already established practices. The special forms of cooperation
are thus taken from a "grey area", and become legally standardized. The legalization, however,
does not alter the fact that these special forms of surveillance are (with the exception of hot
pursuit) quasi secret intelligence methods, where those affected are not aware and which are not
made accountable under any system of scrutiny - be it by a parliament or by judicial authorities.
The Naples II Convention is thus a further dangerous step in the normalisation of covert i.e. secret
methods of policing. The fact that this step was taken within a customs convention, meant that it
received very little publicity. The European Parliament was not consulted on the Naples II
convention, despite the fact that the treaty was agreed after june 1997, when the Council began
consulting the EP on most Third Pillar measures.

What was not included in the Convention was the establishment of a joint customs records data
bank or intelligence work files. This proposal was contained in the draft convention and would
have led to a Euro-Customs alongside Europol. The issue of a further customs data system besides
the CIS was raised again under German presidency in the first half of 1999. The customs
authorities are represented with liaison officers in Europol. These officers normally have access to
national customs information systems. CIS access for Europol is under debate.

9.3.3. Special controls

Cooperation between the customs authorities in the EU was not restricted under Maastricht to
preparing Conventions. One of the main fields of practical cooperation was the special controls
already undertaken within the framework of the MAG. The MAG was very pragmatic as regards
the participants. Non-EC-States - on the basis of bilateral customs mutual assistance agreements -
had taken part in special operations and in joint data systems set up by the MAG since the mid
1980s. The circle of participant customs authorities was the same both for special operations and
joint data systems set up within the framework of the WCO for western Europe. Both
organisations - the MAG and the WCO - merely provided different means for cooperation between
more or less the same authorities.

Looking more closely at the joint control and surveillance operations and information systems
demonstrates the interchangeable of the respective structures. Cooperation developed mostly in the
fight against drugs: while within the WCO, a Balkans information system was set up (for HGV
checks on the Balkans route) and the CARGO information system (for air freight traffic), in the
framework of the MAG, the MAR information system was for data referring to commercial
shipping traffic and the Yacht information system for private craft. The German Customs Criminal
Investigation Office (Zollkriminalamt - ZKA) in Cologne takes the role of a central unit for all four
systems mentioned'. The lists of participating States are very similar'. Of the information and

The Balkan Information System was divided into two further systems — South and North -, the German criminal investigation police oversees the
northern part. See (ZollkriminalamtJ Massnahmen der Zollverwaltung zur Bekdmpfung des Rauschgiftschmuggels, Stand: August 1994, p. 14-18.
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communication systems in place in the field of customs at the beginning of the 1990s, only the
System Customs Enforcement Network (SCENT) was specifically for EC customs authorities.
They were able to send information to each other via mailboxes. Non-EC customs authorities were
linked up to SCENT only via telex. In the context of Operation Octopus in summer 1993, SCENT
was used for the first time for "operational purposes"?.

A similar division of activities is found in the special operations. While the WCO focused on HGV
traffic on the Balkan route, special maritime operations were coordinated by the GAM. The GAM
working group on airports specialised in checks on passenger flight traffic, while air freight traffic
received attention from the WCO.

The new structure under the Third Pillar introduced by the Maastricht Treaty was seen by officials
in the German Zollkriminalamt in 1994 as a bureaucratisation of cooperation. Before the
Maastricht Treaty came into force, such operations were organised directly between the relevant
customs authorities. Each national customs authority would have had to bear the costs arising out
of the operation. Unlike the original procedure, under the Third Pillar, financial burdens today are
distributed among the countries, which - as the head of the drugs section of the German ZKA,
Peter Zimmermann, states - benefits the poorer customs units of the EU. The involvement of the
then K4 Committee (now Article 36 Committee) to whom the relevant plans and costed proposals
must be put, however slows down the decision-making, he says.

In November 1996 it seems that the Council reacted to this. Instead of requiring a single proposal
for each operation, it decided on having a mandate for several years’. Six months later, there
followed a Council decision, an introduction to common customs controls®. Instead of the Article
36 Committee, it is now the Customs Working Group itself which decides on the operations and
which is responsible for the planning. The group must deal with these issues in the course of at
least two meetings a year. The operations mandate will establish how SCENT/CIS back this up.
The coordination of an operation is either left to the twice-yearly meetings of the rotating
Presidency of the working group, or to a specially nominated national authority. For the sake of
uniform coordination, the other States taking part send appropriate liaison officials. The cost of
meetings and travel is partially financed by the OISIN programme’. In October 1997 it was stated
in the draft of a strategic customs action programme for the Third Pillar, that the Member States
should take part in at least four major operations a year’. Where the operations take place within
the framework of the Third Pillar of the EU, the integration of third States is said to be strongly
desirable. Interestingly, the draft document lists not only EU operations, but also those that take
place under the auspices of the WCO.

The fact that Switzerland and Luxembourg are not a part of the MAR and Yacht information systems is not for any political motive, but for the
simple reason that these countries have no coast.

2

Keller, Peter/Frohlich, Harald: Die Octopus Coordination Unit — Basis fiir Eurozoll, in: Der Kriminalist 1994, H.3,p. 139-142, here: p. 141
3

Mehrjahresmandat vom 29. November 1996 fiir gemeinsame Zolliiberwachungsaktionen, unpublished.
4

Decision of 9 June 1997 on an introduction to common customs controls, Abl. EC 1997. No. C 193 v. 24.6.1997. p. 4-6.

Joint measure of 20 December 1996 on establishing a common programme for the exchange, training and further training and cooperation of
criminal justice authorities (OISIN Programme), Abl. EC 1997, No. L 7 v. 10.1.1997. p5.

Draft Council decision on a strategic action programme for customs authorities of the Member States of the European Union, Council document
10988/97. ENFOCUSTOMS 51, Brussels, 9 October 1997, p. 17f. It appears that this decision has not yet been published in the Official Journal.
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9.3.4. Cooperation between customs and industry

In a similarly pragmatic way, the EU Customs Working Group advanced the programme in a
Memoranda of Understanding between the WCO and private industry. A joint action of November
1996' expressly refers to the work of the WCO and requires the EU States to reach comparable
agreements on a national level between their customs authorities and businesses/business
associations. Closely connected to these agreements are questions concerning "risk analysis", a
prominent issue since the mid-1990s for customs authorities®. Surveillance by customs should be
efficient, but - according to the objective stated - interfere with legal trade and goods traffic as little
as possible. In order to avoid such interference, selection criteria should be drawn up to enable
targeted checks. Specialist centres are being established for particular types of transport/types of
trade. Such centres already existed in 1997 for container traffic at the customs offices of the
harbours of Hamburg, Le Havre, Felixstowe, Rotterdam and Antwerp. The existing information
systems and databanks should be used for purposes of risk analysis - and also in the context of
special controls and in the course of ordinary duties.

While in the Third Pillar of the EU, a corresponding joint action was passed, practical systems of
risk analysis were implemented - at least for maritime traffic - within the framework of Schengen
customs cooperation. In March 1997, a Schengen seminar took place on the subject. Whether
further cooperation on the issue has been taken over by the Customs Working Group of the
Council remains unclear.

9.3.5. Cooperation between customs and police

In November 1996 there was an additional decision of the Council on cooperation between
customs and police, particularly with regard to the fight against drugs3. In the document, the
Council called on the Member States to enter into agreements at national level and, if necessary, at
local level between both police and customs authorities. According to this, on the one hand, the
fields of activity were to be clearly divided as far as possible. However, cooperation envisaged
ranges from an exchange of information on training initiatives to joint patrols and investigation
teams. The latter had already been established to some extent since the 1970s in the Federal
Republic of Germany.

What is important about these joint investigation teams is that the police authorities can benefit
from greater opportunities for cross-border customs cooperation. As seen above, customs
authorities cooperate not only in the framework of mutual judicial assistance but also on an
administrative channel, which is more rapid and does not involve judicial authorities.

9.4. The European Parliament

Under the Maastricht Treaty, the Parliament had only limited powers in the area of customs
cooperation. As far as customs cooperation under the First Pillar was concerned, it only had to be

1
Joint measures of 29 November 1996 on the cooperation between customs and the economy in combatting the illegal drugs trade, Abl. EC 1996,
No. L322 v. 12.12.1996, S. 3-4.

2

see draft decision ... on a strategic action programme..., a.a.0.S. 7f., compare with joint measures of 9 June 1997 on specifying criteria for specific
checks, methods of selection etc. and optimisation of the recording of police and customs authorities information. Abl. EC 1997, No. L 159 of
17.6.1997, p. 1f.

3 Resolution of 29 November 1996, Abl. EC 1996, No. C 375v. 12.12.1996, S.1f.
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consulted, and under the Third Pillar, it had no rights. Regarding the activities of customs
cooperation between the Member States, taking place under the umbrella of the Schengen Group
or the WCO, it did not have any powers at all.

Under Amsterdam, the customs cooperation under the First Pillar, will fall under the mechanism of
co-decision. The Third Pillar with the newly integrated Schengen cooperation, however, will not
even form part of the parliament's remit. Consultation will depend on the Member States'
governments. About the activities, which are developed in the context of the WCO, the European
parliament will not even be informed. Under the Amsterdam treaty, the EP's possibilities to control
customs cooperation and cross border activities will be very limited. Opportunities for influence
will only arise, if projects of cooperation are developed in parallel both under the First and the
Third pillar.

To exploit these limited opportunities, the Parliament must develop a consciousness on the quasi
police character of customs work. The conflict with the Council on the Regulation on mutual
assistance on customs matters and the CIS as part of it, only concerned the formal question of
legislative procedure. There was no opposition from the Parliament to the structure of the CIS and
methods of discreet surveillance. The Parliament has not as yet expressed an opinion on the
methods of "special cooperation" in the Naples II Convention. On those matters concerning
criminal justice, particularly illegal drugs, it largely goes along with the concepts of prohibition
and "war on drugs" set out by the national administrations as well as by the Commission.
Alternative non-repressive options in criminal justice policy, policies of decriminalization, which
are not only more democratic, but generally also cheaper, have not been developed. On this
question the European Parliament has fallen behind the debate at national level.

Once the CIS and Naples have left from the political arena, a basic political critique of this
problematic issue of customs cooperation will only receive attention where it deals with practical
effects. The Parliament should therefore demand regular detailed information and thus set the
foundation for public debate on the subject.
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Chapter 10 - EUROPOL
10.1. Origins

Throughout the 1980s the idea of a European-style FBI was put forward by a number of police
chiefs in the UK, Germany and elsewhere. The creation of Europol was first formally considered at
the European Council meeting in Luxembourg on 28-29 June 1991. The European Council
meeting of Heads of State on 9-10 December 1991 formally agreed on the creation of Europol as
part of Title VI of the Maastricht Treaty'.

The issue, on the table since 1988, of whether Europol should be seen as a fully-fledged EU police
force (favoured by the then German Chancellor Mr Kohl) or an intelligence-gathering agency
(favoured by the UK) was never formally resolved. The "idea" of creating Europol, decided in
1991, owed more to cooperation through the Trevi group (founded in 1976) than the "threat" of
organised crime”.

In June 1993 the Europol Drugs Unit (EDU) was created by Ministerial Agreement to deal with
drug trafficking (later a Joint Action, March 1995).

The Europol Convention was signed on 26 July 1995 by the 15 governments of the EU without
deciding on the role of the European Court of Justice (ECJ) - this was signed later, in July 1996,
allowing the UK an opt-out’.

The Europol Convention was drawn up in secret by members of the Working Group on Europol
comprised of police officers and interior ministry officials from the 12 (later 15) member states.

Despite the fact that there were at least six or seven substantial drafts of the Convention dating
from 1993 the European Parliament was not "consulted" under Article K.6 of the Maastricht
Treaty at any stage during the negotiations over its content.

Article K.6 of the Maastricht Treaty explicitly stated that the Council should "consult" the
European Parliament "on the principal aspects of activities" and ensure its "views" are "duly taken
into consideration". At the meeting of the Council of Justice and Home Affairs Ministers held in
Luxembourg in June 1994 it was decided that the European Parliament should only be given a
copy of the draft Convention "informally" so as not to formally "consult" it.

The powers given to the European Parliament under the Convention are minimal, it will simply
receive an annual report. It will only be consulted if there are amendments to the Convention while
the Council of Ministers is empowered to extend the list of crimes covered by Europol indefinitely
without reference to parliaments (European or national) (Article 45.3)".

In this Chapter references are mainly given to Council documents, rather than OJ references (which contain the final adopted versions), as these are
a better guide to tracing policy development.

For an in-depth analysis of international police cooperation see "Polizeiliche Drogenbekdampfung - eine internationale Verstrickung", Heiner Busch,
Munster, 1999.
3 .

See, The Europol Convention, by Tony Bunyan, Statewatch, 1995.

4
This article says that the definitions of the forms of crime in the Annex to the Convention may be amplified, amended or supplemented.
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10.2. Concerns

Although the drafts of the Convention were not considered by the European Parliament they were
obtained by NGOs and voluntary groups and the UK House of Lords Select Committee examined
them.

In evidence to the UK House of Lords Dr Neil Walker, of Edinburgh University, argued that
"suspected" organised criminals have rights. As the groups to be targeted by Europol - drug
traffickers, money launderers, clandestine immigrant networks - are unlikely to get sympathy from
the public: "it is particularly important that a package of accountability measures is developed
which is vigilant...".

This aspect also bears on later concerns over the breadth of the definition of "serious crime" in the
Joint Action on making it a criminal offence to participate in a criminal organisation.'

Data protection too was a concern. When police agencies are given powers to hold information
("hard" and "soft") on citizens the issue arises on the right to find out what is being held and the
right to have incorrect information changed or deleted. The provisions on data protection in the
Convention are highly complex as they have to cover two different existing sets of data protection
laws in EU member states.

Among the concerns on the data protection provisions are that: 1) Europol only has to "take into
account" the Council of Europe Convention 1981 (rather than having to comply with); 2) The Joint
Supervisory Body, set up to oversee data protection, has no powers of enforcement; 3) data can be
included on the databases from "third countries and third bodies" on which the Meijers Committee
has argued: "Since Europol could store data received from non-Member States or through
circuitous channels, there were serious risks of inaccuracy, and the right to information might well
be illusory"?. Moreover, if equivalent standards of data protection were expected of states or bodies
putting in or receiving information this would exclude many non-EU states.

10.3. Implementing measures

After the Convention was signed a number of contentious issues arose in the implementing
measures. These include: the Protocol on the Privileges and Immunities of Europol, the Rules
applicable to Europol analysis files, the Rules of procedure of the Joint Supervisory Body, the rules
of the exchange of data with non-EU states and organisations (EUROPOL 26, EUROPOL 27,
EUROPOL 29, EUROPOL 38) together with the Model Agreement for cooperation with Third
States (EUROPOL 51).

The issue of the linking and/or the exchanges of data with Interpol (see for example, EUROPOL
53, 7879/98), the Schengen Information System (and SIRENE), the Customs Information System
(CIS), Eurodac and any new agencies created require scrutiny and control.

So too do other forms of cooperation with non-EU states and organisations such as "Memorandum
of Understanding" (MoUs) (the "Memorandum on the legal interception of telecommunications"
(ENFOPOL 112, 10037/95) and the proposed "Mutual Legal Assistance Agreements" (EUROPOL

1

OJ L 351, ppl-3. Similar legislation in Belgium was amended, as a result of public protests, to exclude political and trade unions organisations and
organisations whose goals are solely charitable, religious or philosophical from the very broad definition referring to "more than two persons". See
Statewatch, "Belgium: Defining a criminal organisation", vol 8 no 3 & 4).

2
Europol, House of Lords, p17.
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41, 6950/2/98). These areas of concern remain and may present significant problems for Europol's
legitimacy in the future.

10.4. The European Parliament

The report on "Europol: reinforcing parliamentary controls and extending powers" from the Civil
Liberties Committee is very pertinent and raises central issues for the future of Europol
(Rapporteur: Hartmut Nassauer, A4-0000/99, PE 229.270).

The report recognises that Europol is not an EU but an international organisation and that
parliamentary supervision of "Europol under the present system" must remain in the hands of the
national parliaments of the Member States. However, it argues that where Europol is involved in
cross-border operations (under Articles 30 and 32 of the Amsterdam Treaty) such operations
should be taken out of the intergovernmental context and a "Community solution" found. The
report further argues for the long term that a European police unit with investigatory powers should
be placed under the direction and supervision of a Commissioner, who in turn would be fully
answerable to the European Parliament.

The report's Recommendations call for twenty aspects or implementing decisions taken by the
Council concerning Europol should be referred back to the European Parliament under the then
K.6 provision. They also call for national parliaments to call to account national representatives on
the Management Board and the Joint Supervisory Body and, for the creation of a European public
prosecutor's office.

The report recognises the difficulties of national parliaments supervising intergovernmental
agreement, such as Europol.

It should be noted that many national parliaments currently lack the powers or ability to supervise
the Management Board and the Joint Supervisory Body. EU national parliaments still face a
number of obstacles in supervising justice and home affairs issues. Among these are: the provision
of full copies of all reports (not just ministerial summaries) before adoption and in time to exercise
scrutiny; the powers of the committees to require governments to send them reports not provided;
adequate expert staff to analysis and comment on reports; limited powers of scrutiny.

In general many national parliaments are still grappling with gaining access to documents and
exercising or extending their powers of scrutiny over proposed new measures - which, together
with Commission initiatives, now represents a formidable workload. For these same committees to
exercise, in addition, proper scrutiny over the practice of the growing number of EU created
agencies, of which Europol is just one, requires the attention of all national parliaments.
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10.5. The formal position

Europol became operational on 1 July 1999. Although the Europol Convention came into force on
1 October 1998 a number of ratifications and decisions were outstanding - the Rules of procedures
of the Joint Supervisory Body were not adopted by the Council until 29 April 1999.

Mandatory provisions

Before Europol became operational it was necessary for the Europol Management Board and the
Council to adopt a number of measures. Under the Convention (Article 45) provisions under
Article 5.7 (rights and obligations of liaison officers), 10.1 (Rules applicable to analysis files), 24.7
(Rules of procedure of the Joint Supervisory Body), 30.3 (staff regulations), 31.1 (rules on
confidentiality), 35.9 (Financial Regulation), and 41.1 (privileges and immunities) and 41.2
(agreement with the Netherlands) had to be in place before it became operational.

Forms of crime - in the Convention

Under the Convention Europol is empowered to act concerning the following forms of crime
(Article 2.2.para 1):

- unlawful drug trafficking

- unlawful trafficking in nuclear and radioactive substances
- illegal immigrant smuggling

- trafficking in human beings

- motor vehicle crime

Article 3 provides that Europol has powers over "money-laundering activities" and "related
criminal offences" connected to the above forms of crime.

Each of the above terms is defined in the Annex to the Convention. For example,
""illegal immigrant smuggling" means activities intended deliberately to facilitate, for financial
gain, the entry into, residence or employment in the territory of the Member States of the European
Union, contrary to the rules and conditions applicable in the Member States"

Thus, Europol is not empowered to act where "illegal immigrant smuggling" does not involve
financial gain - where, for example, person(s) enter the EU through family/friendship networks
which do not involve organised criminal networks.

Forms of crime added since the Convention was signed

Two additions have been made to the forms of crime. First, Europol's remit has been extended to
cover terrorist activities (as provided for in the Convention Article 2.2.para 2)'. Second, it now
covers counterfeiting of currency and other means of payment®. In addition, the definition of
"traffic in human beings" in the Annex of the Convention has been amended to cover child
pornography”.

! 0OJ C 26, p22, 1999. Doc nos 12643/2/98 EUROPOL 115 REV 2, 12913/98 EUROPOL 118.

2 doc no 10708/4/98 EUROPOL 80 REV 4.

3 0J 26, 1999, p21. Doc no 12367/2/98 EUROPOL 111 REV 2, 12902/98 EUROPOL 117.
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The Tampere Summit decided that money-laundering as a general offence should be added to
Europol's remit (as distinct from the present situation where money-laundering is only considered
where it relates to one of the currently specified offences).

Extension of Europol's mandate on forms of crime

To extend Europol's mandate requires, under Article 2.2, para 3, the "Council to instruct the
Management Board to prepare its decision and in particular to set out the budgetary and staffing
implications"." If Europol is to be empowered to deal with new forms of crime this procedure has
to be followed. Moreover under Article 43.3 the Council, acting unanimously, can "amend or
supplement the definition of forms of crime contained in the Annex".

Any amendment to the Convention requires the Council to consult the European Parliament under
Article 39 of the TEU and ratification by national parliaments.

However, the European Parliament may wish to examine any proposals to "amplify, amend or
supplement the definitions of crime listed in the Annex" or "new definitions of the forms of crime.

Powers to exchange data

The Council has also acted on provisions in the Convention concerning the exchange of data and
external relations. These measures are:

- Rules concerning the receipt of information by Europol from third parties®

- Rules concerning the transmission of personal data by Europol to third countries and third
.3
parties

- Rules governing Europol's external relations with third states and non-European Union related
bodies”

- Act of the Management Board of 15 October 1998 laying down the rules governing Europol's
external relations with European Union-related bodies”

The rules covering the transmission and receipt of data from non-EU states and non-EU-agencies
has been the subject of much concern from voluntary groups and NGOs (see below)é.

The putting in place of agreements with third countries, agencies within these countries, and other
non-EU bodies should be the subject of the most rigorous scrutiny by the European
Parliament. One issue is data protection, for which some provision is made, but of greater concern

For example, the extension of Europol's remit to cover terrorism and counterfeiting/forgery led to the creation of four extra posts for the former and
three for the latter. Justice and Home Affairs Council, 27.5.99.

2 0J C 26, pl17-18, 1999. Doc no 10884/98 EUROPOL 89.

3 Doc no 8032/8/97 EUROPOL 27 REV 8.

4 0J C 26, p19-20, 1999. Doc no 10889/98 EUROPOL 94.

5 0OJ C 26, p89-90, 1999. This Act of the Management Board is based on doc no 8031/5/97 EUROPOL 26 REV 5.

6
See for example, "Europol: Third country rules", House of Lords Select Committee on the European Communities, HL 135, 29th report 1997-98,
21.7.98.
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will be the means by which the information is gathered - a civil liberty issue for which no
provision is made. An associated measure, as yet not adopted, provides for "Model-agreement(s)"
with Third States'.

In addition, the EP should asked to be consulted over any "Mutual Legal Assistance Agreements"
(MLAAs) or "Memorandum of Understanding(s)"” (MoUs) reached with non-EU states and bodies
on justice and home affairs issues”.

10.6. Databases not be linked
Article 6 of the Convention says:

"The computerised system of collected information operated by Europol must under no
circumstances be linked to other automated processing systems, except for the automated
processing systems of the national units."

Any amendment to this position would require the European Parliament to be consulted under
Article 39 of the TEU and ratification by national parliaments.

A number of reports refer to Europol having access to data held by other EU agencies. For
example, the new "strategy" on organised crime (see below) refers, in Recommendation 36 to:
"Access to the SIS and EIS data should be provided by 31 December 2001: Priority 2". The same
Recommendation 36 refers to "a review being conducted on the conditions under which Europol

could have access to the Customs Information System"”.

Whether Europol having "access" to data held by the SIS(EIS) and the CIS constitutes being
"linked" remains to be seen. Access to data, "linked" or not, could present major issues for citizens
civil liberties and for data protection. The European Parliament should not only insist on being
consulted but should examine the safeguards, checks and accountability in any proposal from the
Council or Commission - and, if they are not, to insist on their inclusion.

10.7. Tackling "organised crime'" and roles assigned to Europol

In addition to the formal tasks given to Europol under the Convention a large number of roles have
been assigned to it. For example, under the draft programme "The prevention and control of
organised crime: A European Union strategy for the beginning of the new Millennium" Europol
would be assigned a number of roles”.

! "Draft Model-agreement cooperation with Third States", doc no 7856/98, EUROPOL 51, 28.4.98; later "Draft Model-agreement cooperation with
third states", Europol Management Board, The Hague, file no 3710-01r1, 13.8.99; "Draft Council Decision instructing Europol to start negotiations
with third states", Europol Management Board, The Hague, file no 3710-07r6, 12.10.99. At its meeting in Luxembourg the JHA Council failed to
agree on the list of countries with whom negotiations should be started for the exchange of data.

2
See Doc no 6950/2/98, EUROPOL 41 USA 5, 8.4.98. This document discusses meetings between Europol and: the US Justice Department, the FBI,
the US Secret Service, and US Border Facility. Reference is made to "mutual legal assistance treaties and agreements" and "MLAAs".

3. . . . . .

This reference to the "SIS" (Schengen Information System) and "EIS" (European Information System) is confusing. The SIS will become the EIS
when all EU member states are in the Schengen arrangement - whether the UK's application to join part of the Schengen Protocol and Ireland
anticipated application will meet this requirement remains to be seen. Currently 13 of the 15 EU member states are in Schengen.

In the 1998 Action Plan establishing an area of security freedom and justice it says: "Examine Europol access to SIS or EIS investigation data" (para
43(c)). By June 1999 "examine" became "should".

4
See also para 48.a.v in the 1998 Action Plan.
5 Doc no 9423/99 CRIMORG 80, 21.6.99.
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The organised crime "strategy" is based on i) following up the work under taken under the 1997
Action plan on organised crime;' 2) the Action Plan agreed in December 1998 on "establishing an
area of freedom, security and justice"2 ; and 3) on the new Amsterdam Treaty provisions3.

This "strategy" plan on organised crime would give roles to the Council, the Commission, Member
States and to Europol. Europol will thus contribute to and operate under the terms of the
"strategy". A few example are given here.

Under Recommendation 1: "Europol should adopt a more proactive approach identifying emerging
trends" and under Recommendation 2 Europol: "to prepare [with the Commission and Council] a
proposal for closer alignment of the data gathered by national law enforcement and security
agencies on suspected offences and offenders, where there is a reasonable suspicion that organised
crime is involved." The looseness of the terms "suspected offences", suspected "offenders" and
"reasonable suspicion" are causes for concern especially in view of breadth of the definition of a
criminal organisation.4 Moreover, there are no measures governing the role of "security agencies"
in the EU.

Recommendation 23 proposes "greater flexibility in the use of EU funds to support joint
investigative teams, where appropriate with the involvement of Europol..".

A top priority of "1" is given to tackling "illegal immigration networks" in which Europol has a
role. As noted above tackling "illegal immigrant smuggling" falls within Europol's formal remit.
However, the term "illegal immigration networks", which is not the same as "illegal immigration
smuggling", is often used to cover cases where financial gain is involved and where it is not.

In this context it is worth noting the "1998 Annual Report on police cooperation under the
Schengen Convention" which reports that during a pilot operation in 1998 of "5,000 people [who]
were detained either on illegal entry, in attempting illegal entry or when illegally resident on the
territory. Approximately 500 of these were proven to have been smuggled in"°. This operation was
carried out after careful planning by Schengen states to target known routes. Although it is not
possible to extrapolate these figures it will come as some surprise that only 10% of "illegal
immigrants" detained were "smuggled" in.

Recommendation 35 says that "a legal instrument should be prepared on the extension of Europol's
powers to the activities referred to in Article 30(2) TEU, with a greater focus on Europol's
operational powers.." (see below).

Recommendation 38 says that a study should be carried out on "the possibility of setting up a
system of exchanging fingerprints electronically between Member States" to which Europol will
contribute.

1
Doc no 7412/97, JAI 14, 21.4.97.

2
"Action Plan of the Council and the Commission on how best to implement the provisions of the Treaty of Amsterdam establishing an area of
freedom, security and justice", 13844/98, JAI 41, 4.12.98.

3 Article 30 and 31 of the TEU.

Joint Action of 21 December 1998 on making it a criminal offence to participate in a criminal organisation in the Member States of the European
Union, OJ L 351, 29.12.98, pp1-3; Doc no. 10407/1/97, CRIMORG 6, REV 1,2.10.97.

> Do no 8744/99, ENFOPOL 39 COMIX 34, 2.6.99.
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Europol is not named in Recommendation 49 but would clearly be involved in its effect. It says
that the work of the European Judicial Network "should begin in the field of the interception of

telecommunications and of special investigative techniques" .

The European Parliament should examine this strategy paper in detail and call for detailed
reports on its operation.

It is interesting to note that the European Judicial Network is to be given proper resources to undertake its work - unlike the Joint Supervisory Body.
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Europol has been assigned many other roles, for example, in the Action Plan on Iraq and at
meetings of CIREFI'. A comprehensive survey of Europol's roles requires further study.

The "operational" character of the EDU

The Amsterdam Treaty raises the issue of extending Europol's powers from intelligence-gathering
to "operational" tasks (see below).

However even under the Europol Drugs Unit (EDU) "operations" were organised. These
"operations" were not formally undertaken by the EDU itself but by the national liaison officers
seconded to its headquarters in the Hague. From the EDU's own reports it is possible to conclude
that during 1994 around 30 cross-borders "operations" were set up by these means. In 1996 there
were 123 such "operations" and in 1997 a total of 158, Moreover, within 1996 figures there were
33 controlled delivery "operations" and in the 1997 figures 62 controlled delivery "operations".

Extension of Europol’s tasks under the Amsterdam Treaty

The Amsterdam Treaty, through the revised Title VI of TEU (Articles 29-42), retains the
intergovernmental basis for police cooperation.

The main provisions are set out in Article 30 covering "common action in the field of police
cooperation (30.1) and "cooperation through Europol" (30.2).

Article 32 says the Council will lay down "conditions and limitations" for the competent
authorities operating in the territory of another Member State. Provisions are already existent in the
Schengen acquis.

Article 34 sets out the new decision-making structure: 34.2.a: common positions; 34.2.b:
framework decisions; 34.2.c: decisions for any other purposes; 34.2.d: conventions.

Article 39 says that the Council shall "consult" the European Parliament before adopting any
measures under Article 34(2)(b), (c) and (d).

Also worthy of attention are:

1) Article 38: which refers back to Article 24, under Common foreign and security policy. It allows
the Council to conclude, unanimously, agreements with "one of more States or international
organisations". There is no obligation to even inform the European Parliament of such agreements.

ii) Articles 40, 43 and 44, allow for "closer cooperation" where it concerns "at least a majority of
Member States" (43.1.d). There is an obligation to "regularly inform" the European Parliament on
cooperation generally - the EP has to be consulted on individual measures.

In the revised TEC Article 286 says that the principles of the EC data protection Directive applies
to all data held by EC institutions and bodies and that a supervisory body should be set up. There
are no provisions for data protection in the TEU.

1
Action plan on Iraq, 5573/98 ASIM 13 EUROPOL 12; 9595/98 CIREFI 46 EUROPOL 66.

2
See, "Polizeiliche Drogenbekdmpfung - eine internationale Verstrickung", Heiner Busch, Munster, 1999, p272).
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Article 30 of the TEU sets out four objectives concerning Europol to be completed within five
years. The Action Plan establishing an area of freedom, security and justice (December 1998) sets
out the steps to be taken within two years (para 43 and 44) and those within five years (para 48)1.
A further report concerning Europol's new roles under the Amsterdam Treaty was produced in
February 1999” and the draft programme "The prevention and control of organised crime: A
European Union strategy for the beginning of the new Millennium" is also relevant’ as in the draft
Convention on Mutual Assistance in Criminal Matters”.

The Amsterdam Treaty provisions a) calls for Europol to facilitate, support and prepare specific
investigative actions in the Member States including "operational actions of joint teams comprising
representatives of Europol in a support capacity" (30.2.a); b) would allow Europol to request the
authorities in Member States to "conduct and coordinate their investigations in specific cases" and
allow Europol to "develop specific expertise"; c) allow for liaison arrangements to be set up
between prosecuting/investigating officials "in close cooperation with Europol"; d) provides for the
establishment of a "research, documentation and statistical network on cross-border crime".

The 1998 Action Plan establishing an area of freedom, security and justice in para 43.b. raises the
central issue in need of scrutiny:

"One of the priorities stated by the Treaty is to determine the nature and scope of the operational
powers of Europol.." [emphasis added]

It is apparently the intention that when operations are mounted in a Member State(s) the arrest,
charging and prosecution process will be carried out by the police and officials of that state, and
that it would be these officers who would appear in any subsequent trial. However, all the
preparatory work in mounting an operation, prior to the point of arrest, may well have been carried
out by Europol - and this might include the surveillance of telecommunications and covert
undercover operations (provided for under the draft Convention on Mutual Assistance in Criminal
Matters).

Member States have always been quick to state that Europol is not a police force with the powers
of arrest. But this distinction between initiating, pursuing and setting up arrests (Europol) and the
actual arrest (national police) is irrelevant when it comes to the rights of suspects on trial’.

Europol: exchange of data with non-EU states and bodies
The capacity of the Europol Computer Systems (TECS) is extensive with the ability to run 5,000

analysis work files (each of which can hold several thousand records each) and the "information
system" can hold up to one million records®.

1
Doc no 13844/98.

"Implementation of the Treaty of Amsterdam and the Action Plan of the Council and Commission on how best to implement the provisions of the
Treaty of Amsterdam establishing an area of freedom, security and justice with a view to Europol", doc no 6245/99, EUROPOL 7, 26.2.99.

3 Doc no 9423/99 CRIMORG 80, 21.6.99.
4
Doc no 9636/99, COPEN 11, 13.7.99. This has been submitted to the European Parliament.

In the UK the analogy would be in espionage or official secrets cases where MI5/Special Branch would carry out the "Europol" role and the police
would make the arrest and appear in court. MI5 can thus be said not to have the operational power of arrest.

6
CILIP 61, pages 52-53.
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TECS has to cope not just with suspected crimes and criminals generated by the national criminal
intelligence centres of EU member states it will also include the creation of records and analysis
files as a result of data and intelligence coming from non-EU states and bodies.

The report of the UK House of Lords Select Committee on the European Communities, "Europol:
Third Country Rules", expressed a number of concerns over the exchange of data by Europol -
both the receipt of data on suspects and the handing over of data on suspects to non-EU third states
and non-EU organisations and agencies'. Their report examined four reports governing such
exchanges”.

Subsequently EDU/Europol submitted a report to the Europol Working Party setting out a "Draft
Model-agreement cooperation with Third States", dated 28 April 1998°. Following Europol
becoming operational on 1 July 1999 the Europol Management Board issued two reports - one
containing the draft model-agreement with Third States and the other setting out the first wave
non-EU states to set up agreements with.

The first phase is to include the applicant states plus those which have applied - Malta and Turkey
- the "Schengen cooperation partners", Norway and Iceland, and Interpol. The second phase will
include the USA, Canada, the Russian Federation, Switzerland, the World Customs Organisation
(WCO), and UN offices and bodies "active in the areas falling in the Europol remit."

The checks on the use of data supplied by Europol and on the means by which data given to
Europol with regards to civil liberties, legal processes and data protection provisions give rise to
substantial concerns.

Once in place these agreements, which will cover agencies within Third States, will lead to a flow
of data to and from Europol. Moreover, the Europol Convention allows for a file to be opened on
an individual as a result of data - which may be "hard" and "soft" information - received from a
Third State or an agencies in a Third State.

It can only be recommended that the European Parliament:

1. Insists that all such agreements are submitted to it before adoption;

2. That regular, quarterly, reports on the implementation of such agreements be submitted to it.
These reports to include, by state/agencies, the inflow and outflow of data, the offence to which
it relates, and what action has been taken as a result of the data exchange.

Access to documents and accountability

Soon after the Europol Convention came into operation a major issue concerning the status of

Europol as an international, not an EU, organisation arose. The Council refused requests for access
to the agendas of the Management Board of Europol by applicants®.

1
HL Paper 135,21.7.98.
2 Documents EUROPOL 26, 27, 29 & 38.

3
This document, 7856/98, dated 28.4.98 and Europol Management Board, file no 3710-01rl, 13.8.99 plus Draft Council Decision, file no 3710-07r3,
9.7.99 are available from SEMDOC.

4
Requests by Tony Bunyan and Steve Peers.
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The European Ombudsman, quite independently, took up this issue with Europol. The
Ombudsman's interpretation of the Amsterdam Treaty was that Europol was subject to its
provisions in respect of having to adopt a code of access to documents. On 28 September 1999
Europol, though its Director Mr Jurgen Storbeck, accepted the Ombudsman's view and agreed to
adopt a procedure by the end of 1999'. Despite this move other problems remain.

The Council contends that Europol is not an EU police agency. The consequence is that Europol
regularly prepares reports for Council working parties, represents the EU on policing matters at
meetings with third states and bodies, is to have access to data from EU databases (like the CIS
system) and is assigned numerous roles in EU action plans but is not under the direction of, nor
accountable to, the Council. The officials of Europol are accountable to another group of officials,
the Management Board. The tenuous line of "accountability”" back to national parliaments lacks
credibility as national parliaments do not have mechanisms in place to scrutinise Europol's practice
(not the practices of other EU agencies).

The European Parliament clearly has to recognise that this is the present legal position and seek
to establish accountability.

10.8. Accountability to the European Parliament

Under the Europol Convention, Article 34.1, the Council has to send the European Parliament an
annual report. This is the only formal obligation.

Clearly, in this respect, the European Parliament will want not just to receive an annual report but
to receive and examine the proposed annual budget. In addition, the parliament may choose to use
its influence to get access, in order to examine, the agendas of the Europol Management Board and
all reports considered by it. The parliament will also wish to consider the annual report of the Joint
Supervisory Body and invite its members to give it their views.

Over and above examination of the formal powers of Europol the European Parliament will have
to consider how it is going to subject Europol's practices to scrutiny.

10.9. Accountability: monitoring Europol's practice

"Accountability" in democratic societies is not limited to the examination of annual reports by
parliaments. "Accountability" has to be a reality for people in their daily lives - in the street, at
work, at home or when held in custody.

Recourse to legal remedies - whether to national or European courts - is one essential check on the
abuse of power. Only a select few number of cases involving the abuse of power find their way to
the courts. These cases are important and often set new standards for procedure or behaviour.

Data protection authorities also afford protection for the individual within the confines of their
remits and the resources at their disposal’.

See European Ombudsman press release, no 11/99 of 28.9.99.

2

One of the major complaints of the Europol Joint Supervisory Body and the Schengen Joint Supervisory Authority is that they have little or no
resources or staff for their work. Despite their representations there seems to be an adamant refusal to act on this issue by the EU member states
through the Council.
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Member states have, at the national level, other mechanisms for complaints. In the UK this is the
Police Complaints Authority (PCA). Fully justified criticisms can be made of the PCA's limited
powers and the use it makes of its existing powers and it is not a model for EU situations'.
However, a channel for the citizen to formally register their complaints, for these to be investigated
and findings enforced should be built into every EU agency.

"Accountability" will only truly be in place when all officials (police, customs and immigration)
can be shown not to be racist, sexist, homophobic, and not discriminating against people on the
basis of their sexual orientation, class, religion or political views. Until then mechanisms have to
be put in place to ensure that citizens, refugees and asylum-seekers are not subject to abuse and
that agencies and their officials do not become "self-regulating" and outside of democratic control
and scrutiny.

10.10. Summary of recommendations

1. The EP should pursue the Nassauer report and the reference back of the twenty aspects or
implementing decisions for its consideration.

2. The EP should request the Council to be consulted over any extension or amendment to
forms of crime in the Europol Convention.

3. The EP should ask to be consulted on every agreement for the receipt and transmission of
data to non-EU states and bodies.

4. The EP should set up a scrutiny mechanism (maybe a sub-committee) to examine the
implementation of measures.

5. The EP should establish its right to examine all agreements with non-EU states and bodies
concerning the exchange of data and, establish a mechanism for monitoring their use.

6. The EP should establish its right to be consulted over any "Mutual Legal Assistance
Agreements" (MLAAs) or "Memorandum of Understanding(s)" (MoUs) reached with non-
EU states and bodies on justice and home affairs issues.

7. The EP should insist on being consulted on any linking or exchange of data between Europol
and the SIS, Customs Information System, EURODAC or any future EU database with
regard to the safeguards, checks and accountability in any proposal from the Council or
Commission - and, if they are not, to insist on their inclusion.

The primary criticisms are that it is a process which allows "the police to investigate themselves" and that the PCA has no powers to enforce its
rulings.
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10.

11.

12.

13.

14.

The EP should examine and monitor the "roles" (outside of its formal powers) assigned to
Europol.

The EP should insist on the right to be consulted on any agreements made under Article 38
TEU concerning justice and home affairs.

The EP should insist on the provision of all agendas and reports considered by the Europol
Management Board.

The EP should review the annual report of the Joint Supervisory Body and invite its members
to give evidence.

The EP should insist that the Europol Joint Supervisory Body be provided with its own staff
and resources.

The EP should prepare a report on the creation of an EU Europol Complaints Authority with
the powers to enforce its decisions.

The EP should ensure that it has sufficient resources to carry out its roles of scrutinising and
monitoring of Europol.
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Recommendations

Recommendation Subject

1 The EP should pursue the Nassauer report and the | Europol mandate
reference back of the twenty aspects or implementing

decisions for its consideration.

2 The EP should request the Council to be consulted over | Europol mandate
any extension or amendment to forms of crime in the

Europol Convention

3 The EP should ask to be consulted on every agreement for | Exchange of data
the receipt and transmission of data to non-EU states and

bodies

4 The EP should set up a scrutiny mechanism (maybe a sub- | Scrutiny mechanism

committee) to examine the implementation of measures

5 The EP should establish its right to examine all | Non-EU agreements
agreements with non-EU states and bodies concerning the
exchange of data and, establish a mechanism for

monitoring their use.

6 The EP should establish its right to be consulted over any | MLAAs
"Mutual Legal Assistance Agreements" (MLAAs) or
"Memorandum of Understanding(s)" (MoUs) reached with
non-EU states and bodies on justice and home affairs

issues.

7 The EP should insist on being consulted on any linking or | Linking/exchange  of
exchange of data between Europol and the SIS, Customs | data

Information System, EURODAC or any future EU
database with regard to the safeguards, checks and
accountability in any proposal from the Council or
Commission - and, if they are not, to insist on their

inclusion.
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The EP should examine and monitor the "roles" (outside

of its formal powers) assigned to Europol.

h ml ] 1 10
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The EP should insist on the right to be consulted on any
agreements made under Article 38 TEU concerning justice

and home affairs

Article 38 TEU

10

The EP should insist on the provision of all agendas and

reports considered by the Europol Management Board

Management Board

11

The EP should review the annual report of the Joint
Supervisory Body (JSB) and invite its members to give

evidence

JSB

12

The EP should insist that the Europol Joint Supervisory

Body be provided with its own staff and resources

JSB

13

The EP should prepare a report on the creation of an EU
Europol Complaints Authority with the powers to enforce

its decisions

Complaints authority

14

The EP should ensure that it has sufficient resources to
carry out its roles of scrutinising and monitoring of

Europol

Scrutiny
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Chapter 11 - The EU-FBI telecommunications surveillance system

The purpose of this chapter is two-fold:

a) to emphasise the need for placing measures in context. That is to identify preceding reports
and/or reports on associated subjects of direct relevance.

b) to draw the European Parliament's attention to the potentially grave threats to civil liberties
posed by the EU-FBI telecommunications surveillance system'.

This is a classic example of the need to contextualise measures forwarded by the Council (or
Commission) for consultation. The Civil Liberties committee produced a report which was adopted
at the plenary session on 7 May 1999'. The adopted Resolution, "Lawful interception of
telecommunications", approved the Council draft and asked for the parliament to be consulted
again if any "substantial modifications to the draft" are made.

The report from the then Civil Liberties committee was just over half-a-page and made no
reference to any other reports or documents (except the Council Resolution of 17 January 1995 on
the lawful interception of telecommunications). An Opinion from the Legal Affairs and Citizens'
Rights committee took an entirely opposite view calling for the Council's proposal to be rejected”.
This Opinion alluded to wider issues without taking them up in any depth.

11.1. Contextualising

The report adopted on 7 May 1999 concerned one document submitted by the Council for scrutiny,
10951/2/98 ENFOPOL 98 REV 2 (dated 3 December 1998). The first report, 10951/98 ENFOPOL
98, was dated 3 September 1998 and the first revised version 10 November 1998 (10951/1/98
ENFOPOL REV 1).

The proposal concerned the extension of the "Requirements", laid down in the 17 January 1995
Resolution on the lawful interception of communications, to cover internet communications
(service and network providers) and the new generation of satellite phones®. The first report (42
pages) in September was crucial to an understanding of the issues involved as was the revised
November version (14 pages) - as distinct from the second revised version of just 6 pages. By 15
March 1999 ENFOPOL 98 REV 2 had been replaced by ENFOPOL 19, 6715/99.

There were significant differences between ENFOPOL 98 REV 2 and ENFOPOL 19. In the latter
it said that in addition to an obligation to provide the "law enforcement agencies" with a
person's/organisation "IP address" and "E-mail address" they also had to provide details the "credit
card number". ENFOPOL 98 REV 2 said that access to "IP connections are not included", whereas
the later ENFOPOL 19 says: "IP connections are not excluded" (emphasis added).

The proposal before parliament could not be properly understood unless consideration was taken
of its origins in 1993, at the FBI headquarters in Quantico, USA attended by a number of EU
member states. ILETS (the International Law Enforcement Telecommunications Seminar) was

1
This issue was raised in the STOA report: "An appraisal of technologies of political control", European Parliament, DG IV, 1998.
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formed at this meeting and it was ILETS which proposed the extension of surveillance to internet
services and satellite phones.

Even more crucially the development of EU-wide "Requirements" to be placed on service and
network providers to provide data and interception of telecommunications cannot be understood
without considering a parallel measure - the draft Convention Mutual Assistance in criminal
matters also being discussed in the Justice and Home Affairs Council.

The first drafts of this Convention contained no mention of the interception of telecommunications
(nor of covert operations). By 1997 new clauses were inserted and revised and revised, then
revised again after ENFOPOL 98 was prepared. The reasons for these changes were obvious, even
to the officials drafting measures. In April 1997 the EU Presidency presented a report to the K4
Committee summarising the proposed changes in the Convention®. Their report said there was a
need to:

"provide a legal basis for the cooperation between the Member States" on the interception of
telecommunications and the "real-time monitoring of satellite telecommunications".

The problem for EU policymakers was that:

"Traditionally persons located on the territory of a certain state, fall under its jurisdiction. Their
freedoms.. are guaranteed under the law of that state. Likewise the infringements on this freedom
should be allowed by the laws of that same state.. Exceptions to the principle of sovereignty can
only be regulated by a Convention."

Thus to understand 10951/2/98 ENFOPOL 98 REV 2 it is necessary to understand the influence of
non-EU bodies (ILETS) and the revisions to the draft Convention’.

"Draft Council Resolution on the lawful interception of telecommunications in relation to new technologies" (10951/2/98 - C4-0052/99 -
99/0906(CNS)). Report: A4-0243/99.

2
A4-0243/99 PE 229.986/fin.

The 17 January 1995 Resolution was adopted by "written procedure" and never discussed by the Justice and Home Affairs Council, and not
published for 18 months.

4
"Draft report to the Council on the draft Convention on mutual assistance in criminal matters, Presidency to K4 Committee, 7350/97, JUSTPEN 31,
14.4.97.

For example, the following sources were used in a feature in Statewatch bulletin, vol 9 no 2, March-April 1999; Report on the draft Council
Resolution on the lawful interception of telecommunications in relation to new technologies, Committee on Civil Liberties and Internal Affairs,
Rapporteur: Gerhard Schmid, and Opinion from the Legal Affairs and Citizens' Rights Committee, PE 229.986.fin, 20.4.99; Draft Convention on
Mutual Assistance in Criminal Matters between Member States of the European Union - Interception of telecommunications, Presidency to
COREPER/Council, ref: 11173/98, Limite, JUSTPEN 87, 15.9.98; Draft Convention on Mutual Assistance in Criminal Matters between Member
States of the European Union - Interception of subjects on national territory using national service providers ("remote approach"), Presidency to
Working Party on Mutual Assistance in Criminal Matters, ref: 7196/99, Limite, JUSTPEN 22, 7.4.99; Draft Convention on Mutual Assistance in
Criminal Matters between Member States of the European Union - application of the remote approach regarding interception of satellite
telecommunications, Italian delegation to Working Party on Mutual Assistance in Criminal Matters, ref: 6284/99, Limite, JUSTPEN 9, 25.2.99; Draft
Convention on Mutual Assistance in Criminal Matters between Member States of the European Union - application of the remote approach regarding
interception of satellite telecommunications, Working Party on Mutual Legal Assistance in Criminal Matters, ref: 6195/99, Limite, JUSTPEN 7,
19.2.99 and COREPER to Council, ref: 6195/1/99, Limite, JUSTPEN 7 REV 1, 9.3.99; Draft Convention on Mutual Assistance in Criminal Matters
between Member States of the European Union, Working Party on Mutual Assistance in Criminal Matters to COREPER/COUNCIL, ref: 13144/98,
Limite, JUSTPEN 108, 19.11.98; Interception of telecommunications - Draft Council Resolution on new technologies, Presidency to Police
Cooperation Working Party, ref: 6715/99, Limite, ENFOPOL 19, 15.3.99; Interception of telecommunications - Council Draft Resolution in relation
to new technologies, Presidency to Police Cooperation Working Party, ref: 10951/98, Limite, ENFOPOL 98, 3.9.98 and ref: 10951/1/98, Limite,
ENFOPOL 98 REV 1, 10.11.98 and ref: 10951/2/98, Limite, ENFOPOL 98 REV 2, 3.12.98; PC Magazine, May 1999; Duncan Campbell,
"Intercepting the Internet", Guardian Online and on the telepolis site: http://www.heise.de/tp/english/special/enfo/6397/1.html;Interception
Capabilities 2000, report by Duncan Campbell for the Science and Technology Options Assessment Panel of the European Parliament, 6.5.99.
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11.2. The EU-FBI telecommunications surveillance system - a threat to civil liberties

The threat posed by the EU-FBI plan - so-named after the meeting in Quantico and the provision
of two contact addresses: FBI HQ and the Council of the European Union in Brussels' - was
revealed in 1997 a Statewatch report and in a book by Thomas Mathiesen, Oslo University”. These
disclosures aroused major media interest in Europe and then in the US, from MEPs, and voluntary
groups and NGOs.

The reason for the interest was clear. The EU-FBI plan was only one of many developments - there
was, and is, a hot debate over the encryption of telecommunications and there were other
revelations concerning "ECHELON" (a military-intelligence telecommunications surveillance
system)’. There was also much confusion in civil society over the different terms and issues raised
by "encryption", "ECHELON" and "EU-FBI plan"*.

In broad terms the ECHELON system was set up in the early 1980s under the 1948 UKUSA
agreement between USA, UK, Canada, Australia and New Zealand. ECHELON conducts
telecommunications surveillance for the "military-intelligence community".

The EU-FBI plan on the other hand is intended to serve the "law enforcement community" (police,
immigration, customs and internal security agencies).

In the EU the first step was the adoption of "International Users Requirements" (IUR 95) in
January 1995.

The second was the "Memorandum of Understanding", signed by the 15 EU member states on 23
November 1995, to extend the EU-FBI plan to other countries - Australia, Canada, Hong Kong and
New Zealand indicated their willingness to sign-up and Norway was the first to do so. Officials
from this group of 21 states (the EU, plus the US, plus the five above countries) worked through a
number of informal "expert" non-EU working groups to take the plan forward - the ITUR
(International User Requirements), STC (Standards Technical Committee) and ILETS.

The EU-FBI plan is intended to serve as a global standard for the interception of
telecommunications for the "law enforcement community" - for this reason Hong Kong's
participation does not create a contradiction for the planners. The plan will also bring in its wake
enormous profits for EU-US companies providing the hardware and software for the new systems.

The third step to introduce clauses on the interception of telecommunications into the draft
Convention on Mutual Assistance in Criminal Matters in its version of 6 May 1997. Several
revisions have been made to this text since then, including a major revision after the preparation on
ENFOPOL 98. Over the spring, summer and autumn of 1999 one of sticking points was the refusal
of the Italian government to agree to an open-ended authorisation for other EU states to intercept

! ENFOPOL 112. 10037/95, 25.11.95.

2
The first Statewatch report in February 1997 was followed up by coverage in bulletins, vol 7 no 1, vol 7no 4 & 5, vol 8 nos 5 & 6, vol 9 no 2.
Thomas Mathiesen, "Schengen: Police cooperation, surveillance and legal protection in Europe" (in Norwegian), Oslo, Spartacus Publishers, 1997.

3
At this time the first was by Nicky Hager in his book, "Secret Power", then ECHELON was covered by the STOA report, "An appraisal of
technologies of political control", 1998, and more recently in Duncan Campbell's STOA report on Comint (1999).

4

This confusion was compounded in the autumn of 1998 when some commentators referred to the EU-FBI plan as the "ENFOPOL" system -
ENFOPOL simply being the acronym for reports emanating from the Police Cooperation Working Party covering many other subjects such as DNA,
forensic science, public order etc.
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satellite telecommunications emanating to and from the Iridium "ground station"'. The different
versions reflect the different positions taken by EU governments and, of course, such debates
should be in the public domain.

The fourth step in the autumn of 1998 was to amend the IUR to also cover internet
communications and satellite phones.

At the time of writing both the proposed change to the "requirements" (ENFOPOL 19) and the
draft Convention still had not been agreed by the Council. There should be opportunities for the EP
to intervene.

Faced by criticism of their plans EU member states tried at first to argue that there is no connection
between the "Requirements" and the draft Convention. They then argued that the draft Convention
proposals on interception did not give new powers of surveillance as they were "not binding" and
depended on national laws - over the spring and summer of 1999 EU member state after member
state announced plans to amend their laws on interception exactly along the lines of the draft
Convention.

The offences for which interception is to be allowed are those covering all the new powers in the
draft Convention and are simply based on the 1959 Council of Europe Convention which can
apply to nearly all offences however minor.

11.3. Commission report

Two other reports are also of relevance to the proposals for the interception of telecommunications.
First, a report from the Data Protection Working Party for the then Commission DG XV adopted
on 3 May 1999 is critical of the privacy implications of the "Council Resolution of 17 January
1995 on the lawful interception of telecommunications" (The International User Requirements
drawn up by the FBI and adopted by the EU, known as IUR 95)>. The Working Party is comprised
of data protection experts, its chair Peter Hustinx is one of the Dutch members of the Schengen
Joint Supervisory Authority.

Their report says that the data to be collected would cover both the "target persons and any persons
with whom they enter into communication". It expresses their concern at the "scope" of the
measures envisaged and in particular with the "Memorandum of Understanding" to exchange data
with non-EU states which "are not subject to the requirements of the European Convention on
Human Rights and of Directives 95/46/EC and 97/66/EC."

The Working Party thus "wishes to draw attention to the risks of abuse with regard to the objective
of the tapping, risks which would be increased by an extension to a growing number of countries -
some of which are outside the European Union - of the techniques for intercepting and deciphering
telecommunications.

Some of the provisions in IUR 95 would, they say, "conflict with more restrictive national
regulations in certain countries in the European Union". They give examples of access to data
concerning calls and "forbidding operators from disclosing interceptions after the fact". Moreover,

1
This was called a "convenient" option with the first operational satellite phone providers - Iridium, which subsequently filed for bankruptcy in the
US.

2
Their report is on: http://www.europa.eu.int/comm/dg15/en/media/dataprot/wpdocs/wp18en.htm
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when satellites or the Internet is used, it must not lead to "a lowering of the level of confidentiality
and protection of the privacy of individuals".

The Working Party's recommendations call for "national law to strictly specify": 1. "the prohibition
of all large-scale exploratory or general surveillance of telecommunications." 2. "compliance with
the principle of specificity, which is a corollary of forbidding all exploratory or general
surveillance. Specifically, as far as traffic data are concerned, it implies that the public authorities
may only have access to these data on a case-by-case basis, and never proactively and as a general
rule." 3. "that a person under surveillance be informed of this as soon as possible." 4. "the recourse
available to a person under surveillance" 5. "the publication of the policies on the interception of
telecommunications as they are actually practised, for example, in the form of regular statistical
reports" 6. "the specific conditions under which the data may be transmitted to third parties under
bilateral or multilateral agreements".

Also of direct relevance is another decision. At its meeting in May 1999 the Justice and Home
Council adopted a "Common Position on negotiations relating to the Draft Convention on Cyber
Crime in the Council of Europe". This is the first "Common Position" adopted under the new
Amsterdam Treaty provision (Article 34.2.a). The Common Position covers the EU's negotiating
position on both computer-related offences such as computer fraud and forgery and to content-
related offences such as child pornography. However, the Common Position goes on to say:

"Furthermore Member States will advocate, where appropriate, the inclusion of rules which call for
the application of content-related offences committed by means of a computer system."

Such a vague and unspecific provision while covering child pornography could also be used
against protest movements who use the internet to publicise events such as the "leaderless" J18
demonstration "against Capitalism" in the City of London in June 1999.

The specific mention of "serious" criminal offences is only used when referring to the need for

"mutual assistance" to "expedite search of data stored in their territory"".

11.4. Other issues - EU databases and non-EU informal working groups

There are many other issues, which are properly the concern of the European Parliament, that can
only be properly scrutinised in context. Here just two are referred to.

The EU has developed a number of databases - Europol, Custom Information System (CIS) and
the Schengen Information System (SIS) - and is about to launch more - EURODAC, DNA and
probably another one on fingerprints. The implications for data protection and civil liberties are
wide-ranging and long-term®,

Another area is the plethora of non-EU informal groups which fed directly into EU's policy-
making and practices. These include: the "Budapest group" ("illegal" immigration); the "Vienna
Club" which started to deal with terrorism and now extends to cover drugs; the "International
Working Group on undercover policing"; ILETS, the "International Law Enforcement Seminar on
Telecommunications"; and the "Hazeldonk-Group" dealing with customs cooperation.

1
Draft Joint Position on negotiations relating to the Draft Convention on Cyber Crime in the Council of Europe, K4 Committee to COREPER,
7352/2/99, Limite, 11.5.99.

2
See Chart and Globalisation of control: towards an integrated surveillance system in Europe by Thomas Mathiesen, Professor of sociology of law
at the University of Oslo. A Statewatch publication, November 1999.
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Chapter 12 - OPENNESS AND JUSTICE AND HOME AFFAIRS

Nowhere is openness - access to documents - more important than in the field of justice and home
affairs in the EU. The policies and practices agreed and undertaken effect the rights of citizens,
refugees, asylum-seekers and other non-EU nationals.

The civil liberties of everyone within, or attempting to enter, the EU defines the quality of
democratic standards. These standards are not static but ever changing - like democracy itself they
need to be defended and extended continually.

Openness thus places obligations on parliaments.

First, to ensure that in carrying out its scrutiny role it obtains and takes into accounts all relevant
documents and views.

Second, to ensure that documents are made available to civil society - not after the event when
measures are adopted but when they are lodged with the parliament so that civil society can play its
proper role in the decision-making process.

Third, the EU parliament has a special responsibility to represent the interests of the people by
ensuring that the new Regulation to be adopted on access to documents is truly "enshrined" as a
right.

The argument that the European Parliament should have special, privileged, access to documents
during the decision-making process is indefensible in a democratic society.

The argument that there may be occasions when the Council or Commission seeks to communicate
documents on a privileged basis as "confidential" because of their security classification has to be
viewed with a critical eye. In our view less than 1% of documents could fall into this category.

There are two categories of documents to which this argument might apply. First, documents
containing the names, addresses and contact details of officers and officials. In most cases these
documents can be provided with these details noted and removed. Second, there are documents
containing actual operational details - it is unlikely these would ever be communicated to
parliament and if they were they would properly remain protected. Third, there are documents
which mention member state positions. These documents should be in the public domain, if
necessary, with the names of the member states deleted.

Finally, there are documents which primarily involve new policy developments and reports on
implementation. Taking account of the above exception there will rarely be good reasons for these
to be classified as "confidential" for the parliament and they would be in the public domain. For
example, it is suggested that changes to the SIRENE manual should fall under the heading of
"confidential" transmission to the parliament'.

The European Parliament may wish to consider exercising scrutiny over the receipt of
"confidential" documents from the Council or Commission. The parliament could, where in its
view a document properly belongs in the public domain, refuse to accept such a document under

1
Doc no 9078/99, CATS 3 ASIM 26, dated 9.6.99: "Consultation of the European Parliament on confidential and secret information".
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this procedure. For example, where a proposed measure presents a significant threat to civil
liberties.

11.1. Present practices and the new Regulation

Prior to the Maastricht Treaty there was no right of access to Council documents'. On 20
December 1993 the Council Decision on public access to Council documents was adopted”. It is
this Decision (known as Decision 93/731) which had governed access to documents from 1993
right up to the present, and it will continue in operation until the adoption of a new Regulation.
Under the Amsterdam Treaty the Council, Commission and European Parliament have to adopted
a Regulation governing public access to documents (under Article 255, TEC). This new Regulation
has to be adopted within two years, that is, by May 2001°. The new Regulation will be followed by
each of the three institutions adopted relevant rules of procedure.

Decision 93/731 did not establish a "right" of access, rather it established a set of guidelines under
which the Council would release documents to applicants. Between 1994 and 1999 a number of
successful challenges to the Council's refusal to release documents were taken to the Court of
Justice and to the European Ombudsman®.

These challenges together with the backing of a number of EU member states - notably Denmark,
Finland and Sweden and most of the time the UK - has lead to a modus vivendi through which
many more documents are released. The Council now has a "public register of documents" on the
internet - although many documents are still not listed.

Under the Amsterdam Treaty the job of drawing up the new Regulation falls to the Commission -
which is unfortunate because the Commission is arguably the least open of the three institutions.
The original intention of the Commission was to publish a consultation paper and then the draft
Regulation. A drafts of the consultation paper were put in the public domain at a conference on
openness held in the European Parliament in April 1999°. The drafts were roundly attacked at the
conference and afterwards as seeking to turn the clock back to the pre-Maastricht situation. This
was largely due to the Commission seeking to base the new initiative on its own practice to the
exclusion of that of the Council and the European Parliament. As a result of criticism the draft
paper was withdrawn and is now unlikely to re-appear. Instead it seems that the Commission will
simply proceed by publishing a draft Regulation early in 2000.

The real danger is that the draft Regulation will seek to undermine the present practices based on
the 1993 Decision. The Commission's draft Regulation may seek to limit access to so-called
"preparatory" documents - which could exclude everything but the penultimate and final drafts of
measures. Moreover, the Commission, which has conducted a survey of national government
practices, may seek to "harmonise" down to the lowest common denominator.

1
Indeed even now the Council usually refuses to give access to pre-Maastricht documents, under the second and third pillar, on the grounds that they
are the "property" of the then 12 participating member states.

This was preceded by the adoption, on 6 December 1993, of the "Code of conduct concerning public access to Council and Commission
documents".

3
The Council Presidencies during this period are: Finland, Portugal, France and Sweden

For an analysis of the issues involved and the major challenges to secrecy see, Secrecy and openness in the European Union, by Tony Bunyan,
Kogan Page, 1999.

5 .
See Statewatch website: http:/www.statewatch.org for the text.
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Already on the table is an excellent draft Regulation and explanatory note from the Standing
Committee of experts in international immigration, refugee and criminal law (the "Meijers
Committee" based in Utrecht).l This has been widely circulated and is gathering extensive support
from NGOs, voluntary groups and MEPs. This proposal would indeed "enshrine" the right of
access to documents and put into effect the spirit of the Amsterdam Treaty.

11.2. Recommendation

Openness (and transparency), access to documents on policymaking and implementation
(practice), is one of the benchmarks of a healthy democracy and a vibrant civil society.

There is no more important area for openness than that covered by justice and home affairs. The
civil liberties of citizens, refugees and asylum-seekers is another fundamental benchmark for
democratic societies. It must therefore be recommended that:

The European Parliament adopt the proposal from the Meijers Committee as it position on
the new Regulation.

Proposal for a European Parliament and Council Regulation laying down the general principles and limits governing citizens' right of access to
documents of the European Parliament, Council and Commission and the explanatory memorandum, Standing Committee of Experts on international
immigration, refugee and criminal law, July 1999. Copies are available from the Committee at: Postbus 201, 3500 AE Utrecht, Netherlands. tel: 00 31
30297 4328 fax: 00 31 30 296 0050 e-mail: cie.meijers@forum.imo.nl
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Chapter 13 - The COUNCIL's JUSTICE & HOME AFFAIRS DECISION-MAKING
STRUCTURE

The present structure of justice and home affairs decision-making emerged after the entry into
force of the Maastricht Treaty on 1 November 1993. Minor changes were made between 1993 and
1999 but the Amsterdam Treaty required a more radical overhaul, partly due to the incorporation
of the Schengen acquis.

Pre-Maastricht decision-making

Between 1976-1993 cooperation on justice and home affairs between the EU member states was
run on an ad hoc basis. The Trevi group, started in 1976, covered terrorism and police cooperation
and from 1985 international organised crime. In 1986 the Ad Hoc Group on Immigration was
created and in 1988 the "Coordinators of Free Movement" (senior interior ministry officials; this
became the K4 Committee under the Maastricht Treaty). From 1987 twice yearly meetings were
held of Immigration Ministers and Trevi Ministers'.

Decision-making under the Maastricht Treaty

When the Maastricht Treaty came into effect on 1 November 1993 the K4 Committee together
with three Steering Groups (immigration and asylum, policing and customs, and legal cooperation
- civil and criminal) plus a number of Working Groups.

Internal criticism of this three-tier structure led to the abolition of the three Steering Groups in
1997. In 1996 the first the High Level Group was set up on organised crime

The Amsterdam structure

The final working structure was agreed by COREPER at its meeting on 10 March 1999 and is set
out in the chart”. The structure allows for Working Parties which "always deal with questions
relating to the development of the Schengen acquis", those which "sometimes" deal with the
Schengen acquis and those which are not affected by this acquis. The new structure is both more
flexible and more complex.

The Justice and Home A ffairs Council (JHA Council) usually meets twice under each Presidency’.
It has two agendas. The "A Point" agenda is nodded through at the beginning of the meeting while
the "B Point" agenda covers issues of substance which need to be resolved. However, it should be
observed that reports on the "A Point" agendas often cover issues which while agreed by member
states without discussion are of great interest to civil society and may present a potential threat to
civil liberties”.

1
See, "Trevi, Europol and the new European state", Tony Bunyan in Statewatching the new Europe, Statewatch, 1993.

2 "Responsibilities of Council bodies in the field of justice and home affairs following entry into force of the Treaty of
Amsterdam", 16.3.99, 6166/2/99, CK4 12.

3 Under the Finnish Presidency there are three JHA Council meetings - two to deal with ongoing business and one
theoretically to preparing reports for the Tampere Council meeting in October.

* For example at the JHA Council on 26-27 May 1997 reports on voluntary repatriation, a Joint Action on public order,
the implementation of the Dublin Convention and the controversial "analysis files" of Europol went through as "A
Points". See Statewatch bulletin, vol 7 no 3.
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All reports for the JHA Council first pass through COREPER either as uncontentious "I Points"
which are nodded through or as "II Points" which are discussed - although some "I Points" may
become "II Points" if one or more member state delegations raises a substantive issue.

Major differences which cannot be ironed out in the Working Parties will be discussed either at the
Article 36 Committee (the renamed K4 Committee) or the Strategic Committee on Immigration,
Frontiers and Asylum, or on substantial issues go to COREPER".

The current decision-making structure is thus quite complicated. The Article 36 Committee deals
with issues coming under Title VI of the TEU and the Strategic Committee on Immigration,
Frontiers and Asylum (known as SCIFA) deals with Title IV of the TEC. Under each of these
Committees are a number of Working Groups.

There are now a number of "High Level Groups" and other groups dealing with "Horizontal
matters". But even this distinction can be confusing, for example, the High Level Group on

Immigration and Asylum is also a "cross-pillar" horizontal group.

The attached chart is © Statewatch/SEMDOC and updates will appear on the SEMDOC website.

! Since 1998 the then K4 Committee adopted the practice of COREPER for the first time and divided its agenda
between "I Points" (nodded through) and "II Points" this practice has continued in the Article 36 Committee.
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Chapter 14 - THE ROLE OF THE EUROPEAN PARLIAMENT

The following suggestions do not relate to the substance of the justice and home affairs (JHA)
issues discussed by the European Union, but to general issues of procedure. How best can the EP
monitor legislative developments as well as provide democratic supervision of EU-level operations
and the implementation of Member States' JHA obligations? These suggested answers could
(preferably) be incorporated into an Inter-Institutional Agreement between the EP, Commission
and Council. Alternatively, they could take the form of ad hoc undertakings by the other
institutions. Moreover, on some issues the EP can simply take the initiative by preparing its own
reports and holding hearings.

14.1. Legislative process

The process under Title IV (visas, asylum and immigration) of Part 3 of the EC Treaty will be
governed by the regular rules of EC law, except for the limitations on the Court's jurisdiction and
the shared right of initiative on most matters for five years. Therefore the EP must be consulted on
every proposal, except for "emergency" legislation pursuant to Article 64 EC. In addition, it will
have to be reconsulted before the Council adopts the final legislation, if there is an essential
difference between the final legislation and the version upon which the EP was consulted'.
However, there is a question over when the Council will consult the EP if a proposal is made by a
Member State under the new Title. To give the EP a maximum opportunity to express a legislative
view, the Council should agree to make all legislative proposals from a Member State available as
soon as they are first made. This would bring practice as regards Member State's proposals into
line with practice as regards Commission proposals. It is also arguable that there is a legal
obligation to consult the EP as soon as a text is available, rather than at a time of the Council's
choosing.

As for Title VI EU (police and judicial cooperation in criminal matters), again it is not clear when
the Council will consult the EP. Despite Article K.6 in the Maastricht Treaty the pre-Amsterdam
tradition only changed after the political agreement upon the Amsterdam Treaty in June 1997 after
which the Council began to consult the EP regularly but there was no consistency concerning
consultation. So the EP was sometimes consulted at an early stage (for example, the German
Presidency's proposed Joint Actions on an early warning system, visa forgery detection, exchange
of information, and policing), but sometimes after political agreement had already been reached
(for example, the Joint Action on child pornography). In fact, the delayed consultation of the EP on
the latter measure made it impossible to agree the final text before the Amsterdam Treaty entered
into force’. Some drafts were not sent to the EP until they had been discussed for several months
(for example, the draft Joint Action on asset tracing). Again, to give the EP a maximum
opportunity to express a legislative view, the Council should agree to make all legislative proposals
from a Member State available when they are first made (and presumably the Commission will
continue to follow the same approach, as it has done consistently pre-Amsterdam). It could again
be argued that this is a legal obligation.

There might also be a problem with the time period for consultation on third pillar proposals.
Article 39 EU says that Council may adopt a measure within three months if the EP does not
deliver an opinion after it is consulted. This is a very limited period to expect the EP to examine
detailed measures, especially considering that proposals from a Member State will often be

! For example, see Case C-392/95, EP v. Council (visa list) [1997] ECR 1-3213.
2 Austria has now proposed its adoption in the form of a third pillar "Decision".

PE 228.145 116



"bunched" at the beginning of a Council Presidency, when that Member State assumes the
Presidency. Adopting criminal and policing law is rarely subject to the level of urgency
characteristic of economic sanctions, monetary stability or foreign policy measures. It is true that
the goals of third pillar measures are important, but given that there will normally be a delay before
the relevant measures are implemented at Union or national level after their final adoption, it is
implausible to argue that the "fight against crime" will be damaged by a thorough examination of
proposals by the EP. The EP should therefore press the Council to agree to waive the potential
three-month time limit in practice, and only insist upon it sparingly when it can make out a detailed
argument for imposing it because a particular proposal is genuinely urgent.

Title VI reconsultation is also an issue. The EP should press the Council to agree that the
reconsultation principles of the EC Treaty apply to Title VI EU. In any event, it is arguable that the
Council has a legal obligation to reconsult the EP in such cases.

Secret consultation must also be resisted unless a wholly exceptional case can be made out for it.
While consultation of the EP (and the involvement of national parliaments) is an essential part of
democratic supervision of the EU legislative process, parliaments ultimately exist to serve the
public and so the process must also be made transparent for civil society. At national level it would
be quite unacceptable for new measures to simply be given to "parliaments" and not made easily
available to civil society so that it can make its view known. Moreover, if the EP only effectively
conducts a dialogue with national interior ministries, it will not be doing its job properly, because it
will not be hearing other views on the principles and merits of JHA proposals that are usually
heard during discussions on proposals for national interior ministry legislation. Therefore, the EP's
Committee on Citizens' Freedom and Rights, Justice and Home Affairs (LIBE) should for its own
part make extended efforts to develop contacts with civil society.

14.2. Legislative implementation by Council or Commission

Title IV EC measures (including all measures within Title IV building upon the Schengen acquis)
will be subject to the usual rules of EC Treaty comitology (in particular, the new, more open, rules
on comitology which were agreed at the end of June 1999).! However, implementation of Title VI
EU measures needs to be subjected to rules also. Article 39 EU states that the Council must consult
the EP on all measures mentioned in Article 34 EU except Common Positions. Applying the
ordinary meaning of this wording means that the Council must consult the EP not just on all
Decisions, Framework Decisions and Conventions, but on all measures implementing Conventions
and Decisions, since implementing measures are also among the acts mentioned in Article 34. This
will include all measures within Title VI building upon the Schengen acquis. If there is a failure to
consult the EP on any of these measures, their adoption will be invalid. The Council should be
invited to confirm that this is the correct interpretation.

14.3. Future legislative/policy initiatives

It is firmly established in EC law that potential future legislation is preceded by Green Papers,
White Papers, or Communications from the Commission. This gives the EP, national parliaments,
and civil society a chance to discuss the desirability and scope of future legislation, followed by a
later chance to influence any specific legislative proposals. Indeed, the principle of advance
consultation is now entrenched in a Protocol to the EC Treaty on subsidiarity and proportionality.

1051999, 1 184.
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However, the tendency in JHA matters has often been to deprive the EP, and often national
parliaments, of any comparable early chance to comment on the future direction of legislation and
policy. The most obvious examples are the draft Europol Convention and the Action Plan on
Organized Crime of 1997, but see also the 1991 Ministers' Action Plan on immigration and asylum
and the 1995 anti-drug action plan. There have been some exceptions recently. For example, the
EP was consulted on the Immigration/asylum strategy paper, the resolution on JHA priorities
1997-99 and on post-1999 drugs strategy; and the Commission has consistently consulted the EP
(where it has drafted a JHA discussion paper), but there are still examples of ignoring the EP. For
example, the Council and Commission Action Plan on development of the area of freedom,
security and justice was agreed before any EP vote'. Moreover, the Council prepared for the
special Tampere European Council without consulting the EP, and without any formal contribution
from the Commission or any submissions of the consultation with national governments.

The recent exceptions should become the rule; it is unacceptable for the EU to agree a future
programme of legislation and policy without wide discussion in EP and national parliaments and
the opportunity for civil society to discuss and then to comment. In addition, the development of
criminal law in Member States is often preceded by a discussion period before drafting detailed
legislation. It is not sufficient to say that such policy papers do not matter, on the grounds that they
are not actual legislative proposals, because the policy discussion will have a huge impact on the
existence and scope of future legislation. Therefore the EP should press the Council and
Commission to agree that no "Action Plans" or similar measures on any aspect of JHA
development should be agreed in future without the opportunity for wide discussion on a public
communication, issued in advance, discussing the relevant policy options.

In addition, proposals by Member States in JHA areas are very rarely accompanied by explanatory
memoranda and never accompanied by impact assessments. It is obviously more difficult for
legislators and civil society to assess the value of a proposal and consider possible amendments to
it without such material. Of course, such memoranda and impact assessments are the norm for
Commission proposals. Member States' officials should be required to consider carefully and
justify in detail their views on whether new JHA proposals are really necessary and would be cost-
effective, just as they must do nationally and the Commission must do for all its proposals.

14.4. Annual report on Immigration/Asylum policy

The EP should pressure the Commission to draw up an annual report on development of such
policies, because they are as important as the application of EC law and the EC's policies on equal
opportunities and the fight against fraud, which are also subject to debates after annual reports. The

reports should include:

- details of legislative developments at EC level, including implementation of EC measures
under comitology procedures and administration of EC funding programmes;

- details of Member State implementation of pre- and post-Amsterdam EC/EU measures,
including legislative, administrative and judicial developments;

- details of other Member State developments in this field;

Y05 C19, 1999
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- an explanation of the Commission's use (or non-use) of the powers to sue MS for infringement
of EC rules or to request the ECJ for an interpretation of the relevant rules (Article 68(3) EC);

- details of operation of Eurodac, Cirea, Cirefi and any other relevant EC/EU bodies during that
year;

- details of all relevant contacts with third countries or coordinated EC/EU approaches within
international organizations or at international conferences;

- details of the implementation of all relevant formal treaties or informal arrangements between
the EC and third states;

- and a detailed assessment of whether EC and Member State action during that year upheld
human rights principles relevant to immigrants and asylum-seekers.

14.5. Commission's use of judicial powers
The EP should pressure the Commission to:

- publish a memorandum on policy regarding use of the "request for interpretation" power
(Article 68(3) EC), in particular indicating when it will use that power and when it will resort
to infringement proceedings;

- publish an official communication setting out in detail the rights that it grants to complainants
during the Article 226 EC infringement procedure generally (as recently agreed after
complaints to the ombudsman);

- publish an official communication setting out formal policy on use of the infringement
procedure generally, ie, how quickly it aims to respond to a complaint, when it will move to
later stages, etc. The Commission should then detail in its annual report on the application of
EC law whether it has observed these guidelines and if not, why not.

Admittedly, the second and third points are more relevant to the Legal Affairs and Internal Market
Committee, since they concern the application of EC law generally; but the Committee on Citizens'
Freedom and Rights, Justice and Home Affairs may want to consider bringing them to the
attention of that committee at an appropriate time.

The EP should urge the Commission to add a "third pillar" section in its annual report on the

application of EC law, detailing disputes that the Commission had with Member States concerning
third pillar Conventions (Article 35(7) EU and pre-Amsterdam Conventions).
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14.6. Public oversight of dispute settlement

The EP should encourage the Council to publish any agreements by Member States to settle
disputes concerning the interpretation or application of third pillar measures or pre-Amsterdam
Conventions (Article 35(7) EU).

14.7. Annual report on data protection

There needs to be an annual public report on the application of Article 286 EC and measures
adopted pursuant to it,' integrating annual reports for joint supervisory organs of SIS, Eurodac,
CIS, Europol and any other future such bodies. These reports should incorporate regular reports on
the application of the EC data protection directives as well as data protection under third pillar
measures which have limited rules (Naples II Convention and the forthcoming mutual assistance
Convention) or lack formal rules (eg, resolutions on telecommunications surveillance and DNA
analysis, Joint Action on public order). This will allow an integrated discussion of the issue.

The EP should also establish arrangements for regular links with the various joint supervisory
bodies, allowing for their testimony during the annual debates and other exchanges of information.

14.8. System for remedying breaches of right to privacy

Various EU measures have different systems for individuals to bring complaints regarding
breaches of data protection rules. The EP should press supervisory bodies or the Commission to
draw up and publish an understandable guide in all EC languages covering all breaches of various
first and third pillar rules

14.9. Third pillar treaties

If the Council approves third pillar treaties with third states pursuant to Article 38 EU by a
"Decision", then it is obvious that the EP must be consulted pursuant to Article 39 EU. The
Council should be invited to confirm this interpretation.

In addition, there is no reason why the EP's role in the negotiation and future implementation of
such treaties should be subject to different arrangements than apply to negotiations with third states
under the EC Treaty. Therefore the EC Treaty arrangements for advance information to the EP
before and during negotiations, fresh consultation of EP if there is a major change to the treaty, and
the supply of information to the EP on implementation of the treaty should also be transposed to
the third pillar. Like first pillar treaties, the text of a treaty should be published once signed and
drafts concerning the EU position in bodies set up by such agreements (as well as the final
decisions of such bodies) should also be published. There should also be public discussion papers
before the decision to negotiate major treaties with third states, as in the first pillar.

The same should apply mutatis mutandis to any agreements concerning Europol, the CIS, SIS, etc.
and third states or bodies. In particular, there should be public discussion of the data protection and
civil liberties standards upheld by such third states or bodies before the conclusion of any such
agreement (see below).

! For example, the proposal for a Regulation of July 1999.
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14.10. Reports on third pillar implementation (including Schengen acquis)

There is no justification for the secrecy established by the 1997 Joint Action on implementation of
Member States' third pillar obligations, except to the extent that the evaluation under that Joint
Action relates to ongoing operations or to undisclosed investigative techniques. Therefore this
measure should be amended to require public disclosure of such reports except for such operational
information.

Other third pillar acts have separate requirements concerning reporting on implementation. It
would be useful to consolidate these provisions and allow for regular reports on Member State
implementation of all criminal, customs and policing measures, perhaps every two years. This
could also include information on the development of the particular types of crime mentioned in
the third pillar, to link in with the requirement for impact assessment prior to third pillar proposals.

14.11. Supervision of third pillar and non-EU bodies
Europol

The Europol work programme for every six months should be discussed by EP, as well as the
annual report. The EP should be able to submit detailed questions to Europol and get detailed
answers. The EP rules of procedure should be amended to call the Europol Director, and the Chair
of the Management Board, at least twice a year to testify regarding the work programme and
annual report.

EU bodies and databases

All other EU bodies (CIS, SIS, etc.) should make an annual public report and arrangements for
testimony by a relevant official should be agreed.

Non-EU working groups and bodies

The EP should call for a report from the Council and the Commission and conduct its own survey
of participation by EU agencies, bodies and database centres in non-EU working groups, bodies
and agencies and by member states when acting under a decision taken by the Council or
Commission. This should therefore cover third pillar issues as well, for example, ILETS - the
International Law Enforcement Telecommunications Seminar - in which member states'
representatives participate and which inform, influences or determines EU policy development.

Following the initial review an annual report should be submitted to the EP and it should have the
powers to put questions to the responsible bodies or officials.

14.12. Access to documents

It is essential if the EP is to carry out its functions properly for it to receive from the Council and
the Commission not just the measure or report on which its view is being sought but also all
documents related to that measure/report. This might be termed the "horizontal approach" whereby
a file of all the documents/notes contributing to the proposed measure are forwarded to the EP
(including SN, DS and other preparatory material).

14.13. Research and evaluation capability
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The above proposals for scrutiny and monitoring have major implications for the EP's servicing
arrangements. This is both to gather, evaluate and analyse the relevant official data but also to
encourage civil society input - which on the ground is often better informed on the implementation
and effect of measures than "official" summary reports.
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LIST OF CIVIL LIBERTIES SERIES DOCUMENTS

Ne° Title Date

LIBE 100 Free movement of persons in the EU: an overview | September 1998
(volume 1) and specific issues (volume 2) February 1999

LIBE 101 Towards a European judicial area October 1997

LIBE 102 | EU anti-discrimination policy: From equal | December 1997
opportunities between women and men to
combating racism

LIBE 103 Interinstitutional conference on synthetic drugs April 1998

LIBE 104 Migration and asylum in Central and Eastern | December 1998
Europe

LIBE 105 The protection of European Union citizens' | October 1999
financial interests

LIBE 106 Freedom, security, justice: an agenda for Europe October 1999

LIBE 107 Freedom, security, justice: reference list March 1999
Out of print

LIBE 108 Asylum in the EU Member States January 2000
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Justice and home affairs

ANNEX A

Title VI of the Maastricht Treaty:

Cooperation in the fields of Justice and Home Affairs

TITLE VI

PROVISIONS ON COOPERATION IN THE FIELDS OF JUSTICE AND HOME AFFAIRS
Article K

Cooperation in the fields of justice and home affairs shall be governed by the following
provisions.

Article K.1

For the purposes of achieving the objectives of the Union, in particular the free movement of
persons, and without prejudice to the powers of the European Community, Member States shall
regard the following areas as matters of common interest:

(1) asylum policy;

(2) rules governing the crossing by persons of the external borders of the Member States and the
exercise of controls thereon;

(3) immigration policy and policy regarding nationals of third countries:

(a) conditions of entry and movement by nationals of third countries on the territory of
Member States;

(b) conditions of residence by nationals of third countries on the territory of Member States,
including family reunion and access to employment;

(c) combating unauthorized immigration, residence and work by nationals of third countries
on the territory of Member States;

(4) combating drug addiction in so far as this is not covered by (7) to (9);

(5) combating fraud on an international scale in so far as this is not covered by 7 to 9;
(6) judicial cooperation in civil matters;

(7) judicial cooperation in criminal matters;

(8) customs cooperation;
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(9) police cooperation for the purposes of preventing and combating terrorism, unlawful drug
trafficking and other serious forms of international crime, including if necessary certain aspects of
customs cooperation, in connection with the

organization of a Union-wide system for exchanging information within a European Police Office
(Europol).

Article K.2

1. The matters referred to in Article K.1 shall be dealt with in compliance with the European
Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950
and the Convention relating to the Status of Refugees of 28 July 1951 and having regard to the
protection afforded by Member States to persons persecuted on political grounds.

2. This Title shall not affect the exercise of the
responsibilities incumbent upon Member States with regard to the maintenance of law and order
and the safeguarding of internal security.

Article K.3

1. In the areas referred to in Article K.1, Member States shall inform and consult one another
within the Council with a view to coordinating their action. To that end, they shall establish
collaboration between the relevant departments of their adminis-trations.

2. The Council may:

- on the initiative of any Member State or of the
Commission, in the areas referred to in Article K.1(1) to (6);

- on the initiative of any Member State, in the areas referred to in Article K.1(7) to (9):

(a) adopt joint positions and promote, using the
appropriate form and procedures, any cooperation contributing to the pursuit of the objectives of
the Union;

(b) adopt joint action in so far as the objectives of the Union can be attained better by joint
action than by the Member States acting individually on account of the scale or effects of the
action envisaged; it may decide that measures implementing joint action are to be adopted by a
qualified majority;

(c) without prejudice to Article 220 of the Treaty
establishing the European Community, draw up conventions which it shall recommend to the
Member States for adoption in
accordance with their respective constitutional requirements.

Unless otherwise provided by such conventions, measures implementing them shall be
adopted within the Council by a majority of two-thirds of the High Contracting Parties.

Such conventions may stipulate that the Court of Justice shall have jurisdiction to interpret
their provisions and to rule on any disputes regarding their application, in
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accordance with such arrangements as they may lay down.
Article K.4

1. A Coordinating Committee shall be set up consisting of senior officials. In addition to its
coordinating role, it shall be the task of the Committee to:

- give opinions for the attention of the Council, either at the Council's request or on its own
initiative;

- contribute, without prejudice to Article 151 of the Treaty establishing the European
Community, to the preparation of the Council's discussions in the areas referred to in Article K.1
and, in accordance with the conditions laid down in Article 100d of the Treaty establishing the
European Community, in the areas referred to in Article 100c of that Treaty.

2. The Commission shall be fully associated with the work in the areas referred to in this Title.

3. The Council shall act unanimously, except on matters of procedure and in cases where Article
K.3 expressly provides for other voting rules.

Where the Council is required to act by a qualified majority, the votes of its members shall be
weighted as laid down in Article 148(2) of the Treaty establishing the European Community, and
for their adoption, acts of the Council shall require at least 54 votes in favour, cast by at least eight
members.

Article K.5

Within international organizations and at international
conferences in which they take part, Member States shall defend the common positions adopted
under the provisions of this Title.

Article K.6

The Presidency and the Commission shall regularly inform the European Parliament of
discussions in the areas covered by this Title.

The Presidency shall consult the European Parliament on the principal aspects of activities in the
areas referred to in this Title and shall ensure that the views of the European Parliament are duly
taken into consideration.

The European Parliament may ask questions of the Council or make recommendations to it. Each
year, it shall hold a debate on the progress made in implementation of the areas referred to in this
Title.

Article K.7

The provisions of this Title shall not prevent the establishment or development of closer
cooperation between two or more Member States in so far as such cooperation does not conflict
with, or impede, that provided for in this Title.
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Article K.8

1. The provisions referred to in Articles 137, 138, 139 to 142, 146, 147, 150 to 153, 157 to 163
and 217 of the Treaty

establishing the European Community shall apply to the provisions relating to the areas referred to
in this Title.

2. Administrative expenditure which the provisions relating to the areas referred to in this Title
entail for the institutions shall be charged to the budget of the European Communities.

The Council may also:

- either decide unanimously that operational expenditure to which the implementation of those
provisions gives rise is to be charged to the budget of the European Communities; in that event,
the budgetary procedure laid down in the Treaty establishing the European Community shall be
applicable;

- or determine that such expenditure shall be charged to the Member States, where appropriate
in accordance with a scale to be decided.

Article K.9

The Council, acting unanimously on the initiative of the

Commission or a Member State, may decide to apply Article 100c of the Treaty establishing the
European Community to action in areas referred to in Article K.I(I) to (6), and at the same time
determine the relevant voting conditions relating to it. It shall recommend the Member States to
adopt that decision in accordance with their respective constitutional requirements.
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ANNEX B
This Annex includes the following:

1. Title VI of the Treaty on European Union: Provisions on Police and Judicial Cooperation
in Criminal Matters plus Title VII of the Treaty on European Union: Provisions on Closer
Cooperation

2. TITLE VII (ex Title VIa) TEU: Provisions on Closer Cooperation

3. Title IV of the Treaty establishing the European Communities: Visas, Asylum,
Immigration and other policies related to Free Movement of Persons

4, The Schengen Protocol: TEU and TEC

1.

TITLE VI of the Treaty on European Union
Provisions on Police and Judicial Cooperation in Criminal Matters
ARTICLE 29 (ex Article K.1)

Without prejudice to the powers of the European Community, the Union's objective shall be to
provide citizens with a high level of safety within an area of freedom, security and justice by
developing common action among the Member States in the fields of police and judicial
cooperation in criminal matters and by preventing and combating racism and xenophobia.

That objective shall be achieved by preventing and combating crime, organised or otherwise, in

particular terrorism, trafficking in persons and offences against children, illicit drug trafficking and

illicit arms trafficking, corruption and fraud, through:

- closer cooperation between police forces, customs authorities and other competent
authorities in the Member States, both directly and through the European Police Office

(Europol), in accordance with the provisions of Articles 30 and 32;

- closer cooperation between judicial and other competent authorities of the Member States
in accordance with the provisions of Articles 31(a) to (d) and 32;

- approximation, where necessary, of rules on criminal matters in the Member States, in
accordance with the provisions of Article 31 (e).

ARTICLE 30 (ex Article K.2)

1. Common action in the field of police cooperation shall include:
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(a) operational cooperation between the competent authorities, including the police, customs and
other specialised law enforcement services of the Member States in relation to the prevention,
detection and investigation of criminal offences;

(b) the collection, storage, processing, analysis and exchange of relevant information, including
information held by law enforcement services on reports on suspicious financial transactions, in

particular through Europol, subject to appropriate provisions on the protection of personal data;

(c) cooperation and joint initiatives in training, the exchange of liaison officers, secondments, the
use of equipment, and forensic research;

(d) the common evaluation of particular investigative techniques in relation to the detection of
serious forms of organised crime.

2. The Council shall promote cooperation through Europol and shall in particular, within a period
of five years after the date of entry into force of the Treaty of Amsterdam:

(a) enable Europol to facilitate and support the preparation, and to encourage the
coordination and carrying out, of specific investigative actions by the competent
authorities of the Member States, including operational actions of joint teams comprising
representatives of Europol in a support capacity;

(b) adopt measures allowing Europol to ask the competent authorities of the Member
States to conduct and coordinate their investigations in specific cases and to develop
specific expertise which may be put at the disposal of Member States to assist them in

investigating cases of organised crime;

(c) promote liaison arrangements between prosecuting/investigating officials specialising
in the fight against organised crime in close cooperation with Europol;

(d) establish a research, documentation and statistical network on cross-border crime.
ARTICLE 31 (ex Article K.3)
Common action on judicial cooperation in criminal matters shall include:
(a) facilitating and accelerating cooperation between competent ministries and judicial or
equivalent authorities of the Member States in relation to proceedings and the enforcement of
decisions;

(b) facilitating extradition between Member States;

(c) ensuring compatibility in rules applicable in the Member States, as may be necessary to
improve such cooperation;

(d) preventing conflicts of jurisdiction between Member States;
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(e) progressively adopting measures establishing minimum rules relating to the constituent
elements of criminal acts and to penalties in the fields of organised crime, terrorism and illicit drug
trafficking.

ARTICLE 32 (ex Article K.4)

The Council shall lay down the conditions and limitations under which the competent authorities
referred to in Articles 30 and 31 may operate in the territory of another Member State in liaison
and in agreement with the authorities of that State.

ARTICLE 33 (ex Article K.5)

This Title shall not affect the exercise of the responsibilities incumbent upon Member States with
regard to the maintenance of law and order and the safeguarding of internal security.

ARTICLE 34 (ex Article K.6)

1. In the areas referred to in this Title, Member States shall inform and consult one another within
the Council with a view to coordinating their action. To that end, they shall establish collaboration
between the relevant departments of their administrations.

2. The Council shall take measures and promote cooperation, using the appropriate form and
procedures as set out in this Title, contributing to the pursuit of the objectives of the Union. To that
end, acting unanimously on the initiative of any Member State or of the Commission, the Council
may:

(a) adopt common positions defining the approach of the Union to a particular matter;

(b) adopt framework decisions for the purpose of approximation of the laws and
regulations of the Member States. Framework decisions shall be binding upon the Member
States as to the result to be achieved but shall leave to the national authorities the choice of
form and methods. They shall not entail direct effect;

(c) adopt decisions for any other purpose consistent with the objectives of this Title,
excluding any approximation of the laws and regulations of the Member States. These
decisions shall be binding and shall not entail direct effect; the Council, acting by a
qualified majority, shall adopt measures necessary to implement those decisions at the
level of the Union;

(d) establish conventions which it shall recommend to the Member States for adoption in
accordance with their respective constitutional requirements. Member States shall begin
the procedures applicable within a time limit to be set by the Council.

Unless they provide otherwise, conventions shall, once adopted by at least half of the Member
States, enter into force for those Member States. Measures implementing conventions shall be

adopted within the Council by a majority of two-thirds of the Contracting Parties.

3. Where the Council is required to act by a qualified majority, the votes of its members shall be
weighted as laid down in Article 205(2) of the Treaty establishing the European Community, and
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for their adoption acts of the Council shall require at least 62 votes in favour, cast by at least 10
members.

4. For procedural questions, the Council shall act by a majority of its members.
ARTICLE 35 (ex Article K.7)

1. The Court of Justice of the European Communities shall have jurisdiction, subject to the
conditions laid down in this Article, to give preliminary rulings on the validity and interpretation
of framework decisions and decisions, on the interpretation of conventions established under this
Title and on the validity and interpretation of the measures implementing them.

2. By a declaration made at the time of signature of the Treaty of Amsterdam or at any time
thereafter, any Member State shall be able to accept the jurisdiction of the Court of Justice to give
preliminary rulings as specified in paragraph 1.

3. A Member State making a declaration pursuant to paragraph 2 shall specify that either:

(a) any court or tribunal of that State against whose decisions there is no judicial remedy
under national law may request the Court of Justice to give a preliminary ruling on a
question raised in a case pending before it and concerning the validity or interpretation of
an act referred to in paragraph 1 if that court or tribunal considers that a decision on the
question is necessary to enable it to give judgement, or

(b) any court or tribunal of that State may request the Court of Justice to give a preliminary
ruling on a question raised in a case pending before it and concerning the validity or
interpretation of an act referred to in paragraph 1 if that court or tribunal considers that a
decision on the question is necessary to enable it to give judgment.

4. Any Member State, whether or not it has made a declaration pursuant to paragraph 2, shall be
entitled to submit statements of case or written observations to the Court in cases which arise
under paragraph 1.

5. The Court of Justice shall have no jurisdiction to review the validity or proportionality of
operations carried out by the police or other law enforcement services of a Member State or the
exercise of the responsibilities incumbent upon Member States with regard to the maintenance of
law and order and the safeguarding of internal security.

6. The Court of Justice shall have jurisdiction to review the legality of framework decisions and
decisions in actions brought by a Member State or the Commission on grounds of lack of
competence, infringement of an essential procedural requirement, infringement of this Treaty or of
any rule of law relating to its application, or misuse of powers. The proceedings provided for in
this paragraph shall be instituted within two months of the publication of the measure.

7. The Court of Justice shall have jurisdiction to rule on any dispute between Member States
regarding the interpretation or the application of acts adopted under Article 34(2) whenever such
dispute cannot be settled by the Council within six months of its being referred to the Council by
one of its members. The Court shall also have jurisdiction to rule on any dispute between Member
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States and the Commission regarding the interpretation or the application of conventions
established under Article 34(2)(d).

ARTICLE 36 (ex Article K.8)

1. A Coordinating Committee shall be set up consisting of senior officials. In addition to its
coordinating role, it shall be the task of the Committee to:

- give opinions for the attention of the Council, either at the Council's request or on its own
initiative;

- contribute, without prejudice to Article 207 of the Treaty establishing the European
Community, to the preparation of the Council's discussions in the areas referred to in
Article 29.

2. The Commission shall be fully associated with the work in the areas referred to in this Title.
ARTICLE 37 (ex Article K.9)

Within international organisations and at international conferences in which they take part,
Member States shall defend the common positions adopted under the provisions of this Title.

Articles 18 and 19 shall apply as appropriate to matters falling under this Title.

ARTICLE 38 (ex Article K.10)

Agreements referred to in Article 24 may cover matters falling under this Title.
ARTICLE 24 (ex Article J. 14)

When it is necessary to conclude an agreement with one or more States or international
organisations in implementation of this Title, the Council, acting unanimously, may
authorise the Presidency, assisted by the Commission as appropriate, to open negotiations
to that effect. Such agreements shall be concluded by the Council acting unanimously on a
recommendation from the Presidency. No agreement shall be binding on a Member State
whose representative in the Council states that it has to comply with the requirements of its
own constitutional procedure; the other members of the Council may agree that the
agreement shall apply provisionally to them.

The provisions of this Article shall also apply to matters falling under Title V1.
ARTICLE 39 (ex Article K.11)
1. The Council shall consult the European Parliament before adopting any measure referred to in
Article 34(2)(b), (c) and (d). The European Parliament shall deliver its opinion within a time-limit

which the Council may lay down, which shall not be less than three months. In the absence of an
opinion within that time-limit, the Council may act.
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2. The Presidency and the Commission shall regularly inform the European Parliament of
discussions in the areas covered by this Title.

3. The European Parliament may ask questions of the Council or make recommendations to it.
Each year, it shall hold a debate on the progress made in the areas referred to in this Title.

ARTICLE 40 (ex Article K.12)

1. Member States which intend to establish closer cooperation between themselves may be
authorised, subject to Articles 43 and 44, to make use of the institutions, procedures and
mechanisms laid down by the Treaties provided that the cooperation proposed:

(a) respects the powers of the European Community, and the objectives laid down by this
Title;

(b) has the aim of enabling the Union to develop more rapidly into an area of freedom,
security and justice.

2. The authorisation referred to in paragraph 1 shall be granted by the Council, acting by a
qualified majority at the request of the Member States concerned and after inviting the
Commission to present its opinion; the request shall also be forwarded to the European
Parliament.

If a member of the Council declares that, for important and stated reasons of national policy, it
intends to oppose the granting of an authorisation by qualified majority, a vote shall not be taken.
The Council may, acting by a qualified majority, request that the matter be referred to the
European Council for decision by unanimity.

The votes of the members of the Council shall be weighted in accordance with Article 205(2) of
the Treaty establishing the European Community. For their adoption, decisions shall require at
least 62 votes in favour, cast by at least 10 members.

3. Any Member State which wishes to become a party to cooperation set up in accordance with
this Article shall notify its intention to the Council and to the Commission, which shall give an
opinion to the Council within three months of receipt of that notification, possibly accompanied
by a recommendation for such specific arrangements as it may deem necessary for that Member
State to become a party to the cooperation in question. Within four months of the date of that
notification, the Council shall decide on the request and on such specific arrangements as it may
deem necessary. The decision shall be deemed to be taken unless the Council, acting by a qualified
majority, decides to hold it in abeyance; in this case, the Council shall state the reasons for its
decision and set a deadline for reexamining it. For the purposes of this paragraph, the Council
shall act under the conditions set out in Article 44.

4. The provisions of Articles 29 to 41 shall apply to the closer cooperation provided for by this
Article, save as otherwise provided for in this Article and in Articles 43 and 44.

The provisions of the Treaty establishing the European Community concerning the powers of the
Court of Justice of the European Communities and the exercise of those powers shall apply to

paragraphs 1, 2 and 3.
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5. This Article is without prejudice to the provisions of the Protocol integrating the Schengen
acquis into the framework of the European Union.

ARTICLE 41 (ex Article K.13)

1. Articles 189,190, 195,196 to 199,203,204,205(3),206 to 209,213 to 219,255 and 290 of the
Treaty establishing the European Community shall apply to the provisions relating to the areas
referred to in this Title.

2. Administrative expenditure which the provisions relating to the areas referred to in this Title
entail for the institutions shall be charged to the budget of the European Communities.

3. Operational expenditure to which the implementation of those provisions gives rise shall also be
charged to the budget of the European Communities, except where the Council acting
unanimously decides otherwise. In cases where expenditure is not charged to the budget of the
European Communities it shall be charged to the Member States in accordance with the gross
national product scale, unless the Council acting unanimously decides otherwise.

4. The budgetary procedure laid down in the Treaty establishing the European Community shall
apply to the expenditure charged to the budget of the European Communities.

ARTICLE 42 (ex Article K.14)

The Council, acting unanimously on the initiative of the Commission or a Member State, and after
consulting the European Parliament, may decide that action in areas referred to in Article 29 shall
fall under Title IV of the Treaty establishing the European Community, and at the same time
determine the relevant voting conditions relating to it. It shall recommend the Member States to
adopt that decision in accordance with their respective constitutional requirements.

2.

TITLE VII (ex Title Va)
Provisions on Closer Cooperation

ARTICLE 43 (ex Article K. 15)
1. Member States which intend to establish closer cooperation between themselves may make use
of the institutions, procedures and mechanisms laid down by this Treaty and the Treaty

establishing the European Community provided that the cooperation:

(a) is aimed at furthering the objectives of the Union and at protecting and serving its
interests;

(b) respects the principles of the said Treaties and the single institutional framework of the
Union;
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(c) is only used as a last resort, where the objectives of the said Treaties could not be
attained by applying the relevant procedures laid down therein;

(d) concerns at least a majority of Member States;

(e) does not affect the "acquis communautaire" and the measures adopted under the other
provisions of the said Treaties;

(f) does not affect the competencies, rights, obligations and interests of those Member
States which do not participate therein;

(g) is open to all Member States and allows them to become parties to the cooperation at
any time, provided that they comply with the basic decision and with the decisions taken
within that framework;

(h) complies with the specific additional criteria laid down in Article 11 of the Treaty
establishing the European Community and Article 40 of this Treaty, depending on the area
concerned, and is authorised by the Council in accordance with the procedures laid down
therein.

2. Member States shall apply, as far as they are concerned, the acts and decisions adopted for the
implementation of the cooperation in which they participate. Member States not participating in
such cooperation shall not impede the implementation thereof by the participating Member States.

ARTICLE 44 (ex Article K.16)

1. For the purposes of the adoption of the acts and decisions necessary for the implementation of
the cooperation referred to in Article 43, the relevant institutional provisions of this Treaty and of
the Treaty establishing the European Community shall apply. However, while all members of the
Council shall be able to take part in the deliberations, only those representing participating
Member States shall take part in the adoption of decisions. The qualified majority shall be defined
as the same proportion of the weighted votes of the members of the Council concerned as laid
down in Article 205(2) of the Treaty establishing the European Community. Unanimity shall be
constituted by only those Council members concerned.

2. Expenditure resulting from implementation of the cooperation, other than administrative costs
entailed for the institutions, shall be borne by the participating Member States, unless the Council,
acting unanimously, decides otherwise.

ARTICLE 45 (ex Article K.17)

The Council and the Commission shall regularly inform the European Parliament of the
development of closer cooperation established on the basis of this Title.
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3.

TITLE IV (ex Title I11a)
Visas, Asylum, Immigration and other Policies related to Free Movement of Persons

ARTICLE 61 (ex Article 73i)

In order to establish progressively an area of freedom, security and justice, the Council shall
adopt:

(a) within a period of five years after the entry into force of the Treaty of Amsterdam, measures
aimed at ensuring the free movement of persons in accordance with Article 14, in conjunction
with directly related flanking measures with respect to external border controls, asylum and
immigration, in accordance with the provisions of Article 62(2) and (3) and Article 63(1 )(a) and
(2)(a), and measures to prevent and combat crime in accordance with the provisions of Article
31(e) of the Treaty on European Union;

(b) other measures in the fields of asylum, immigration and safeguarding the rights of nationals of
third countries, in accordance with the provisions of Article 63;

(c) measures in the field of judicial cooperation in civil matters as provided for in Article 65;

(d) appropriate measures to encourage and strengthen administrative cooperation, as provided for
in Article 66;

(e) measures in the field of police and judicial cooperation in criminal matters aimed at a high
level of security by preventing and combating crime within the Union in accordance with the
provisions of the Treaty on European Union.

ARTICLE 62 (ex Article 73j)

The Council, acting in accordance with the procedure referred to in Article 67, shall, within a
period of five years after the entry into force of the Treaty of Amsterdam, adopt:

(1) measures with a view to ensuring, in compliance with Article 14, the absence of any controls
on persons, be they citizens of the Union or nationals of third countries, when crossing internal
borders;

(2) measures on the crossing of the external borders of the Member States which shall establish:

(a) standards and procedures to be followed by Member States in carrying out checks on
persons at such borders;

(b) rules on visas for intended stays of no more than three months, including:
(1) the list of third countries whose nationals must be in possession of visas when

crossing the external borders and those whose nationals are exempt from that
requirement;
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(i1) the procedures and conditions for issuing visas by Member States;

(iii) a uniform format for visas;

(iv) rules on a uniform visa;
(3) measures setting out the conditions under which nationals of third countries shall have the
freedom to travel within the territory of the Member States during a period of no more than three
months.

ARTICLE 63 (ex Article 73k)

The Council, acting in accordance with the procedure referred to in Article 67, shall, within a
period of five years after the entry into force of the Treaty of Amsterdam, adopt:

(1) measures on asylum, in accordance with the Geneva Convention of 28 July 1951 and the
Protocol of 31 January 1967 relating to the status of refugees and other relevant treaties, within the
following areas:
(a) criteria and mechanisms for determining which Member State is responsible for
considering an application for asylum submitted by a national of a third country in one of
the Member States,

(b) minimum standards on the reception of asylum seekers in Member States,

(c) minimum standards with respect to the qualification of nationals of third countries as
refugees,

(d) minimum standards on procedures in Member States for granting or withdrawing
refugee status;

(2) measures on refugees and displaced persons within the following areas:
(a) minimum standards for giving temporary protection to displaced persons from third
countries who cannot return to their country of origin and for persons who otherwise need

international protection,

(b) promoting a balance of effort between Member States in receiving and bearing the
consequences of receiving refugees and displaced persons;

(3) measures on immigration policy within the following areas:
(a) conditions of entry and residence, and standards on procedures for the issue by
Member States of long term visas and residence permits, including those for the purpose of

family reunion,

(b) illegal immigration and illegal residence, including repatriation of illegal residents;
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(4) measures defining the rights and conditions under which nationals of third countries who are
legally resident in a Member State may reside in other Member States.

Measures adopted by the Council pursuant to points 3 and 4 shall not prevent any Member State
from maintaining or introducing in the areas concerned national provisions which are compatible
with this Treaty and with international agreements.

Measures to be adopted pursuant to points 2(b), 3(a) and 4 shall not be subject to the five year
period referred to above.

ARTICLE 64 (ex Article 731)

1. This Title shall not affect the exercise of the responsibilities incumbent upon Member States
with regard to the maintenance of law and order and the safeguarding of internal security.

2. In the event of one or more Member States being confronted with an emergency situation
characterised by a sudden inflow of nationals of third countries and without prejudice to paragraph
1, the Council may, acting by qualified majority on a proposal from the Commission, adopt
provisional measures of a duration not exceeding six months for the benefit of the Member States
concerned.

ARTICLE 65 (ex Article 73m)
Measures in the field of judicial cooperation in civil matters having cross-border implications, to
be taken in accordance with Article 67 and insofar as necessary for the proper functioning of the
internal market, shall include:
(a) improving and simplifying:

- the system for cross-border service of judicial and extrajudicial documents;

- cooperation in the taking of evidence;

- the recognition and enforcement of decisions in civil and commercial cases, including
decisions in extrajudicial cases;

(b) promoting the compatibility of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction;

(c) eliminating obstacles to the good functioning of civil proceedings, if necessary by promoting
the compatibility of the rules on civil procedure applicable in the Member States.

ARTICLE 66 (ex Article 73n)
The Council, acting in accordance with the procedure referred to in Article 67, shall take measures
to ensure cooperation between the relevant departments of the administrations of the Member

States in the areas covered by this Title, as well as between those departments and the
Commission.
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ARTICLE 67 (ex Article 730)

1. During a transitional period of five years following the entry into force of the Treaty of
Amsterdam, the Council shall act unanimously on a proposal from the Commission or on the
initiative of a Member State and after consulting the European Parliament.

2. After this period of five years:

- the Council shall act on proposals from the Commission; the Commission shall examine
any request made by a Member State that it submit a proposal to the Council;

- the Council, acting unanimously after consulting the European Parliament, shall take a
decision with a view to providing for all or parts of the areas covered by this Title to be
governed by the procedure referred to in Article 251 and adapting the provisions relating to
the powers of the Court of Justice.

3. By derogation from paragraphs 1 and 2, measures referred to in Article 62(2)(b) (i) and (iii)
shall, from the entry into force of the Treaty of Amsterdam, be adopted by the Council acting by a
qualified majority on a proposal from the Commission and after consulting the European
Parliament.

4. By derogation from paragraph 2, measures referred to in Article 62(2)(b) (ii) and (iv) shall, after
a period of five years following the entry into force of the Treaty of Amsterdam, be adopted by the
Council acting in accordance with the procedure referred to in Article 251.

ARTICLE 68 (ex Article 73p)

1. Article 234 shall apply to this Title under the following circumstances and conditions: where a
question on the interpretation of this Title or on the validity or interpretation of acts of the
institutions of the Community based on this Title is raised in a case pending before a court or a
tribunal of a Member State against whose decisions there is no judicial remedy under national law,
that court or tribunal shall, if it considers that a decision on the question is necessary to enable it to
give judgment, request the Court of Justice to give a ruling thereon.

2. In any event, the Court of Justice shall not have jurisdiction to rule on any measure or decision
taken pursuant to Article 62(1) relating to the maintenance of law and order and the safeguarding
of internal security.

3. The Council, the Commission or a Member State may request the Court of Justice to give a
ruling on a question of interpretation of this Title or of acts of the institutions of the Community
based on this Title. The ruling given by the Court of Justice in response to such a request shall not
apply to judgements of courts or tribunals of the Member States which have become res judicata.

ARTICLE 69 (ex Article 73q)

The application of this Title shall be subject to the provisions of the Protocol on the position of the
United Kingdom and Ireland and to the Protocol on the position of Denmark and without
prejudice to the Protocol on the application of certain aspects of Article 14 of the Treaty
establishing the European Community to the United Kingdom and to Ireland.
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4.
THE SCHENGEN PROTOCOL

Protocol annexed to the Treaty on European Union and to the Treaty establishing the European
Community

PROTOCOL INTEGRATING THE SCHENGEN ACQUIS INTO THE
FRAMEWORK OF THE EUROPEAN UNION

HIGH CONTRACTING PARTIES,

NOTING that the Agreements on the gradual abolition of checks at common borders signed by
some Member States of the European Union in Schengen on 14 June 1985 and on 19 June 1990,
as well as related agreements and the rules adopted on the basis of these agreements, are aimed at
enhancing European integration and, in particular, at enabling the European Union to develop
more rapidly into an area of freedom, security and justice,

DESIRING to incorporate the above mentioned agreements and rules into the framework of the
European Union,

CONFIRMING that the provisions of the Schengen acquis are applicable only if and as far as they
are compatible with the European Union and Community law,

INTO ACCOUNT the special position of Denmark,

TAKING INTO ACCOUNT the fact that Ireland and the United Kingdom of Great Britain and
Northern Ireland are not parties to and have not signed the above mentioned agreements; that
provision should, however, be made to allow those Member States to accept some or all of the
provisions thereof,

RECOGNISING that, as a consequence, it is necessary to make use of the provisions of the Treaty
on European Union and of the Treaty establishing the European Community concerning closer
cooperation between some Member States and that those provisions should only be used as a last
resort,

TAKING INTO ACCOUNT the need to maintain a special relationship with the Republic of
Iceland and the Kingdom of Norway, both States having confirmed their intention to become

bound by the provisions mentioned above, on the basis of the Agreement signed in Luxembourg
on 19 December 1996,

HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on
European Union and to the Treaty establishing the European Community,

Article 1

The Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of Germany, the
Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian Republic, the Grand
Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, the Portuguese
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Republic, the Republic of Finland and the Kingdom of Sweden, signatories to the Schengen
agreements, are authorised to establish closer cooperation among themselves within the scope of
those agreements and related provisions, as they are listed in the Annex to this Protocol,
hereinafter referred to as the "Schengen acquis". This cooperation shall be conducted within the
institutional and legal framework of the European Union and with respect for the relevant
provisions of the Treaty on European Union and of the Treaty establishing the European
Community.

Article 2

1. From the date of entry into force of the Treaty of Amsterdam, the Schengen acquis, including
the decisions of the Executive Committee established by the Schengen agreements which have
been adopted before this date, shall immediately apply to the thirteen Member States referred to in
Article 1, without prejudice to the provisions of paragraph 2 of this Article. From the same date,
the Council will substitute itself for the said Executive Committee.

The Council, acting by the unanimity of its Members referred to in Article I, shall take any
measure necessary for the implementation of this paragraph. The Council, acting unanimously,
shall determine, in conformity with the relevant provisions of the Treaties, the legal basis for each
of the provisions or decisions which constitute the Schengen acquis.

With regard to such provisions and decisions and in accordance with that determination, the Court
of Justice of the European Communities shall exercise the powers conferred upon it by the
relevant applicable provisions of the Treaties. In any event, the Court of Justice shall have no
jurisdiction on measures or decisions relating to the maintenance of law and order and the
safeguarding of internal security.

As long as the measures referred to above have not been taken and without prejudice to Article
5(2), the provisions or decisions which constitute the Schengen acquis shall be regarded as acts
based on Title VI of the Treaty on European Union.

2. The provisions of paragraph 1 shall apply to the Member States which have signed accession
protocols to the Schengen agreements, from the dates decided by the Council, acting with the
unanimity of its Members mentioned in Article I, unless the conditions for the accession of any of
those States to the Schengen acquis are met before the date of the entry into force of the Treaty of
Amsterdam.

Article 3

Following the determination referred to in Article 2(1), second subparagraph, Denmark shall
maintain the same rights and obligations in relation to the other signatories to the Schengen
agreements, as before the said determination with regard to those parts of the Schengen acquis that
are determined to have a legal basis in Title Illa of the Treaty establishing the European
Community.

With regard to those parts of the Schengen acquis that are determined to have legal base in Title

VI of the Treaty on European Union, Denmark shall continue to have the same rights and
obligations as the other signatories to the Schengen agreements.
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Article 4

Ireland and the United Kingdom of Great Britain and Northern Ireland, which are not bound by
the Schengen acquis, may at any time request to take part in some or all of the provisions of this
acquis.

The Council shall decide on the request with the unanimity of its members referred to in Article 1
and of the representative of the Government of the State concerned.

Article 5

1. Proposals and initiatives to build upon the Schengen acquis shall be subject to the relevant
provisions of the Treaties.

In this context, where either Ireland or the United Kingdom or both have not notified the President
of the Council in writing within a reasonable period that they wish to take part, the authorisation
referred to in Article Sa of the Treaty establishing the European Community or Article K. 12 of the
Treaty on European Union shall be deemed to have been granted to the Members States referred to
in Article 1 and to Ireland or the United Kingdom where either of them wishes to take part in the
areas of cooperation in question.

2. The relevant provisions of the Treaties referred to in the first subparagraph of paragraph 1 shall
apply even if the Council has not adopted the measures referred to in Article 2(1), second
subparagraph.

Article 6

The Republic of Iceland and the Kingdom of Norway shall be associated with the implementation
of the Schengen acquis and its further development on the basis of the Agreement signed in
Luxembourg on 19 December 1996. Appropriate procedures shall be agreed to that effect in an
Agreement to be concluded with those States by the Council, acting by the unanimity of its
Members mentioned in Article 1. Such Agreement shall include provisions on the contribution of
Iceland and Norway to any financial consequences resulting from the implementation of this
Protocol.

A separate Agreement shall be concluded with Iceland and Norway by the Council, acting
unanimously, for the establishment of rights and obligations between Ireland and the United
Kingdom of Great Britain and Northern Ireland on the one hand, and Iceland and Norway on the
other, in domains of the Schengen acquis which apply to these States.

Article 7

The Council shall, acting by a qualified majority, adopt the detailed arrangements for the
integration of the Schengen Secretariat into the General Secretariat of the Council.
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Article 8

For the purposes of the negotiations for the admission of new Member States into the European
Union, the Schengen acquis and further measures taken by the institutions within its scope shall be
regarded as an acquis which must be accepted in full by all States candidates for admission.

Schengen Acquis

1. The Agreement, signed in Schengen on 14 June 1985, between the Governments of the States of
the Benelux Economic Union, the Federal Republic of Germany and the French Republic on the
gradual abolition of checks at their common borders.

2. The Convention, signed in Schengen on 19 June 1990, between the Kingdom of Belgium, the
Federal Republic of Germany, the French Republic, the Grand Duchy of Luxembourg and the
Kingdom of the Netherlands, implementing the Agreement on the gradual abolition of checks at
their common borders, signed in Schengen on 14 June 1985, with related Final Act and common
declarations.

3. The Accession Protocols and Agreements to the 1985 Agreement and the 1990 Implementation
Convention with Italy (signed in Paris on 27 November 1990), Spain and Portugal (signed in
Bonn on 25 June 1991), Greece (signed in Madrid on 6 November 1992), Austria (signed in
Brussels on 28 April 1995) and Denmark, Finland and Sweden (signed in Luxembourg on 19
December 1996), with related Final Acts and declarations.

4. Decisions and declarations adopted by the Executive Committee established by the 1990

Implementation Convention, as well as acts adopted for the implementation of the Convention by
the organs upon which the Executive Committee has conferred decision making powers.
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1. ANNEXC

Introduction

This listing of the post-Maastricht justice and home affairs acquis has been translated from French by
Statewatch/SEMDOC (this version is © Statewatch/SEMDOC which is responsible for any errors).

Updated versions will be avaliable on the SEMDOC website.
Comments

1. When undertaking its compilation it came to our attention that a number of measures - many concerning
immigration and asylum - have been removed from updated versions of the acquis passed to national
governments between 1993-1996.

2. The justice and home affairs acquis (third pillar) contains “measures” as distinct from first pillar
“legislative” decisions (Regulation and Directives). As a result of the Amsterdam Treaty “measures” will
continue to be agreed under the TEU Title VI, while “legislative” decisions will be made under TEC Title
IV.

3. For researchers we offer the following observations: a) it is not always clear which decisions will be
added to the acquis and it is best not to second-guess the Council until the acquis is officially updated; b)
the document references, under “Subject” (eg: doc 9949/93 ASIM 6) may well not correspond to those on
the same subject when the measure is discussed in the Council’s working parties - the references given in
this acquis are often quite different to the references in the working parties - this is because the final
version is the one prepared by the EU’s legal services and linguists.

4. Only 118 of the 346 measures listed here have been published in the Official Journal. Some have
been put out in press releases - but these are not readily available and do not have the document
references, making them harder to locate.

Copies of all the measures in this list are available from Statewatch/SEMDOC, PO Box 1516,

London N16 OEW, UK
e-mail: office@statewatch.org

21 PE 228.145



Justice and home affairs

SUMMARY OF TEXTS ADOPTED IN THE FIELD OF JUSTICE AND HOME
AFFAIRS - TITLE VI (POST-MAASTRICHT)
November - December 1993

SUBJECT ADOPTION PUBLICATION

1. State of ratifications of the
Dublin Convention.

doc. 9949/93 ASIM 6

29/30.11.1993 JHA Council
(1710)Pt. A 1

2. Note relating to the|29/30.11.93 JHA  Council | Press release 10550/93 (Presse
admission and reception of | (1710) Pt. A 2 209)
displaced persons from Former

Yugoslavia.

docs. WGI 1514 REV 3

WGI 1475 REV 4

3. Implementation of draft|29/30.11.93 JHA  Council
“External borders” Convention | (1710) Pt. A 3

- conclusion no. 26.

doc. WGI 1696

4. Minutes of TREVI|29/30.11.93 JHA Council
Ministerial meetings held in | (1710) Pt. A 4

Copenhagen

-2.6.93:

doc. 9693/93 ENFOPOL 3ab

-29.6.93:

doc. 9691/93 ENFOPOL 1

5. Declaration on the financing | 29/30.11.93 JHA  Council
of terrorism. (1710) Pt. A5

Annex to doc. 10088/93

ENFOPOL 38

6. a) Resolution on the|29/30.11.93 JHA Council
interception of | (1710) Pt. A 6
telecommunications.

22

PE 228.145




Justice and home affairs

doc. 10090/93 ENFOPOL 40

b) Resolution on radio

communications.

doc. 10089/93 ENFOPOL 39

7. Resolution on training of | 29/30.11.93 JHA  Council

instructors. (1710) Pt. A 7

doc. 10091/93 ENFOPOL 41

8. Recommendation on the | 29/30.11.93 JHA  Council

fight against money | (1710) Pt. A 8

laundering.

doc. 9839/93 ENFOPOL 30

9. Declaration on motorcycle | 29/30.11.93 JHA  Council

gangs. (1710) Pt. A9

Annex to doc. 10083/93

ENFOPOL 33

10. Recommendation on the | 29/30.11.93 JHA  Council | Press release 10550/93 (Presse

responsibility of organisers of | (1710) Pt. A 10 209) Annex V and decision to

sporting events. send to EP

doc. 10375/93 ENFOPOL 45

11.  Recommendation on | 29/30.11.93 JHA  Council | Press release 10550/93 (Presse

environmental crimes (1710) Pt. A 11 209) Annex VI and decision to
send to EP

(doc. 9840/93 ENFOPOL 31)

Annex to doc. 10362/93

ENFOPOL 43

12. Conclusions on racism and | 29/30.11.93 JHA  Council | Press release 10550/93 (Presse

xenophobia. (1710) Pt. A 12 209) Annex I and decision to
send to EP

doc. 10373/93 JHA 7

13. Declaration on extradition. | 29/30.11.93 JHA  Council | Press release 10550/93 (Presse

(1710) Pt. A 14 209) Annex II
doc. 10376/93 ENFOPOL 46
14. Conclusions concerning | 29/30.11.93 JHA  Council
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vehicle crime.

doc. 9841/93 ENFOPOL 32

(1710) Pt. A 15 (ADD 1)

15. Conclusions concerning
international organised crime.

Annex I to doc. 9908/2/93
CRIMORG 1 REV 2+ ADD 1

29/30.11.93
(1710) Pt. B 22

JHA  Council

Official communication to EP
(Letter no. 5917/18  of
13.7.1994 form 0793/ib)

16. Resolution
international-level

protection of the
interests of the

Union.

on
fraud -

financial
European

Annex to doc. 10335/93
JUSTPEN 12

29/30.11.93
(1710) Pt. B 26

JHA  Council

Press release 10550/93 (Presse
209) Annex III and decision to
send to EP

17. Recommendations relating
to the setting-up of the
European Drugs Unit (EDU)
and to the equipping of the
project.

doc. 10363/1/93 ENFORC 12
REV 1

22.12.93 Research Council
(1716) Pt. A 10 (ADD 2)

Press release 11395/93 (Presse
251)
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SUMMARY OF TEXTS ADOPTED IN THE FIELD OF JUSTICE AND HOME
AFFAIRS - TITLE VI (POST-MAASTRICHT)
1994
SUBJECT ADOPTION PUBLICATION
18. Control of EUROPOL | 7/8.2.94 General Affairs
budget. Council (1730) Pt. A 8

doc. 11072/2/93 ENFOPOL
61 REV 2

19. Report from  the
Presidency on work in
progress on drawing up the
convention on the creation of
Europol.

doc. 9756/4/93 ENFORC 2
REV 4

7/8.2.94  General
Council (1730) Pt. A9

Affairs

Press release 4426/94 (Presse
16)

20. Documents passed to EP
for information.

doc. 4365/94 CK4 10

a) Action plan for Justice and
Home Affairs.

doc. 10655/93 JHA 11

b) Priority work programme
for 1994.

doc. 10684/93

7/8.2.94 General
Council (1730) Pt. A 10

Affairs

21. 1994 Programme of joint
surveillance operations on air
and sea traffic.

docs. 11519/93
ENFOCUSTOM 7
4563/94 ENFOCUSTOM 4

21/22.2.94 General
Council (1733) Pt. A5

Affairs

22. Application of article K.6
(call for EP opinion) to the
draft decision based on Article

21/22.2.94 General
Council (1733) Pt. A6

Affairs
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K.3 of the treaty establishing
the convention on the crossing
of external borders of the
Member States.

- Letter to the EP President.

doc. 4834/94 ASIM 36

23.
conclusion
agreements
countries.

on the
readmission
with third

Guidelines
of

doc. 5913/94 ASIM 67

6.5.94 Development Council
(1754) Pt. A 7

24. Training module in the
operational analysis of crime
(Recommendation).

doc. 5914/94 ENFOPOL 46

6.5.94 Development Council
(1754) Pt. A 8

Press Release 6449/94 (Presse
83)

25. Implementation of Title
VI: application of article K.3 §
2.c (Conventions).

docs. 6919/94 CK4 43
6488/94 CK4 37

30/31.5.94 Agriculture
Council (1761) Pt. A 6

26. Report on work in progress

in the field of asylum
provisions adopted at
Maastricht.

doc. WGI 1654 REV 1

20.6.94 JHA Council (1771)
Luxembourg Pt. A 1

Press release 7760/94 (Presse
128)

27. Procedure for drawing up
reports on joint assessments of
the situation in third countries.

Annex to doc. 7472/94 CIREA
17

20.6.94 JHA Council (1771)
Luxembourg Pt. A 6

28. Recommendations
regarding the fight against
trafficking in human beings.

Annexes I and II to doc.
7480/96 ENFOPOL 76

20.6.94 JHA Council (1771)
Luxembourg Pt. A 9
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29. Evaluation of the terrorist
threat.

doc. 7419/94 JHA 9

20.6.94 JHA Council (1771)
Luxembourg Pt. A 12

30. Interim report to the
Council on money laundering.

doc. 7383/94 ENFOPOL 75

20.6.94 JHA Council (1771)
Luxembourg Pt. A 13

31. Transmission to EP of
documents on international
organised crime (pt. B 22
29/30.11.93 Council)

- Council recommendations
and report of the ad-hoc
working group.

doc. 7420/94 JHA 10

20.6.94 JHA Council (1771)
Luxembourg Pt. A 14

32. EDU/Europol -
Nomination of Mr.
STORBECK as co-ordinator
of the Europol Drugs Unit,
extension of the mandate of

20.6.94 JHA Council (1771)
Luxembourg Pt. B 7

Press release 7660/94 (Presse
128)

Mr. BRUGGEMANN as

interim deputy co-ordinator

until the end of 1994,

33. 1994 Joint maritime | 11.7.94 ECOFIN Council
surveillance operation - (1777)Pt. A 18

“Piranha”.

doc. 7744/94 ENFOCUSTOM
23

34. Racism and xenophobia:
Consultative Commission.

docs. 8461/94 JHA 29
8462/94 JHA 30

18/19.7.94 General
Council (1778) Pt. A 6

Affairs

Press release 8480/94 (Presse
146)

35. Consultation of EP on

- the draft act of the Council of
the EU establishing the
Convention on the Protection

28.9.94 Industry  Council
(1786) Pt. A 2
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of the European Communities’
Financial Interests
(Commission initiative).

- the draft Council decision
relating to a joint action
concerning the Protection of
the Financial Interests of the
European Communities on the
basis of Article K.3 of the
TEU (UK initiative).

doc. 8852/94 CK4 66
8852/1/94 CK4 66 REV 1 (en)

36. Conclusions concerning
readmission arrangements by
the Member States for persons
who are illegally in the
territory of a Member State,
but who have a residence
permit for another Member
State (article 8 paragraph 2 of
draft convention relating to
crossing of external borders).

doc. 9425/94 CK4 70 + COR
1 (en)

31.10.94  General Affairs
Council (1796) Luxembourg
Pt. A 12

37. Consultative Commission
on Racism and Xenophobia -
budgetary matters.

doc. 11341/94 FIN 613
RAXEN 26

28.11.94  General
Council (1860) Pt. A 4

Affairs

38. Report on measures in the
fight against drugs and
organised crime, in particular:

doc. 9931/4/94 ENFOPOL
134 REV 4 + COR 1 (en)

- Introduction of mandatory

installation of  electronic
immobilisers for motor
vehicles as one of the

protection measures.

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 1

Press release 11321/94 (Presse
252)
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doc. 9125/3/94 ENFOPOL
112REV 3

39. Recommendations on the
exchange of information when
large demonstrations or
gatherings are taking place.

doc. 9600/94 ENFOPOL 123
+COR 1

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 2

40. Broadening and deepening
of relations  with  third
countries, particularly with the
CCEE:

- exchange of information in
the field of international
sporting events.

doc. 8742/94 ENFOPOL 97 +
COR 1

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 2

41. Recommendations on
training of police instructors.

doc. 8743/94 ENFOPOL 98

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 2

42. Report to the Council
relating to measures
concerning data protection in
the EIS, CIS and EUROPOL
conventions.

doc. 110882/94 JHA 48

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 4

Press release 11321/94 (Presse
252)

43. Conclusions concerning
the implementation of Article
5 TEU:

- Expression of joint positions
at international organisations
and conferences.

doc. 8225/94 CK4 57

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 5

44. Release of 1991 report on
relations between Community
law and criminal law.

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 6

Press release 11321/94 (Presse
252)
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doc. 10828/94 JUSTPEN 88

45. Analysis of the potential
threat from terrorism:
permanent inventory  of
terrorist acts and evaluation of
the terrorist threat.

doc. 1042/94 ENFOPOL 155

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 8

Press release 11321/94 (Presse
252)

46. Conclusions on the
declaration relating to police
cooperation which appears in
the final act of the TEU
(declaration no. 32).

Annex to doc. 10594/94 CK4
88

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 9

47. Conclusions concerning a
contribution to the definition
of a strategic plan of the Union
to combat customs fraud in the
internal market.

doc. 10092/2/94
ENFOCUSTOM 37 REV 2

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 11

48. Report on the activities of
EDU/EUROPOL between 1st
January and 30th June 1994.

docs. 11118/94 EUROPOL
125 8984/1/94 87 REV 1

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. A 12

49.
personnel

EDU/EUROPOL

-Modification of ministerial
agreement  (extension  of
management team from 3 to 5
persons).

-Nomination from 1.1.95 of
two deputy co-ordinators and
two  members of  the
management team, for three
years or until the entry into

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. B 4
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force of the Convention.

50. Decision (no. 94/795/JHA)
concerning the joint action
adopted by the Council on the
basis of Article K 3 paragraph
2 point b) of the TEU
concerning free movement
provisions for students from
third countries residing in a
Member State.

doc. 10902/94 JHA 51 + COR
1

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. B 6

OJ L 327 19.12.94

51. Conclusions of the JHA
Council concerning relations
with third countries in the field
of justice and home affairs.

doc. 11608/94 JHA 72

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. B 12

52. Report to Council on the
implementation of the
December 1993 action plan in
the field of Justice and Home
Affairs.

Doc 11607/94 JHA 71

30.11./1.12.94 JHA Council
(1808) Luxembourg Pt. B 21

53. Resolution on the judicial
protection of the financial
interests of the Communities.

doc. 11605/94 JHA 70

6.1294  Employment and
Social Affairs Council (1813)
Pt. A2

0J C35514.12.94

54. Regulation (EEC) no.
3294/94 of the Council
amending regulation (EEC)
no. 302/93 of the Council
creating a European
monitoring centre on drugs
and drug addiction.

docs. 11975/94
CORDROGUE 47
11970/94 CORDROGUE 46

22.12.94 Health
(1823) Pt. A 28

Council

OJ L 341 30.12.94
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The following measures appeared on the “acquis” that was sent to national governments in
December 1997. They do not appear in the latest version of the acquis.

SUBJECT

ADOPTION

PUBLICATION

a. Conclusions concerning the
possible application of article
K.9 of the Treaty on European
Union to asylum policy.

Annex to doc. 7468/94 ASIM
110

20.6.94 JHA Council (1771)
Pt. A2

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

Press release 7760/94 (Presse
128)

0J C27419.9.96

b. Means of proof in the
framework of the Dublin
Convention.

Annexe to doc. 7469/94 ASIM
111

20.6.94 JHA Council (1771)
Pt. A3

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

c. Form of a laissez-passer for
the transfer of an asylum
applicant from one Member
State to another.

Annexe to doc. 7470/94 ASIM
112

20.6.94 JHA Council (1771)
Pt.A4

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

d. Guidelines for producing
joint reports on third countries.

Annexe to doc. 7471/94
CIREA 16

20.6.94 JHA Council (1771)
Pt.AS

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

€. Circulation and
confidentiality of joint reports
on the situation in certain third
countries.

Annexe to doc. 7473/94
CIREA 18

20.6.94 JHA Council (1771)
Pt A7

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

f. Second activity report of
CIREA.

Annexe to doc. 7474/94
CIREA 19

20.6.94 JHA Council (1771)
Pt. A8

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)

0J C27419.9.96
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cf. pt. 155

g. Standard  form  for
determining the State
responsible for examining an
application for asylum.

doc. 7387/94 ASIM 109

20.6.94 JHA Council (1771)
Pt. A 10

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

h. List of honorary consuls
empowered to issue visas who,
as a transitional measure, will
be allowed to issue uniform
visas. (This concerns the
honorary consuls of Denmark
and Holland which will benefit
from this derogation from the
rule which excludes honorary
consuls from the competence
of issuing uniform visas.)

doc. 7419/94 JA1 9

20.6.94 JHA Council (1771)
Pt. A 11

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

i. Resolution on the limitation
on admission of third country
nationals to the territory of the
Member States for
employment.

Annexe to doc. 7705/94 ASIM
117

20.6.94 JHA Council (1771)
Pt.B3

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

Press release 7760/94 (Presse
128)

0J C27419.9.96

j- Council Conclusions on the
Commission communication
on immigration and asylum
policy.

Annexe to doc. 7465/94 JAI
14

20.6.94 JHA Council (1771)
Pt.B4

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

Press release 7760/94 (Presse
128)

0J C27419.9.96

k. Council conclusions on the
organisation and development
of the Centre for Information,
Discussion and Exchange on
the crossing of Frontiers and
Immigration (CIREFI).

Annexe to doc. 10884/94 JAI
50

30.11-1.12.94 JHA Council
(1808) Pt. A 3

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

Press release 11321/94 (Presse
252)

0J C27419.9.96
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. Council Recommendation
concerning the adoption of a
standard travel document for
the expulsion of third country
nationals.

Annexe to doc. 10721/94 JAI
43

30.11-1.12.94 JHA Council
(1808) Pt. A 7

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

m. Council Recommendation
concerning a specimen
bilateral readmission
agreement between a Member
State and a third country.

doc. 10880/94 JAI 46

30.11-1.12.94 JHA Council
(1808) Pt. A 10

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

n. Council Resolution on the
limitations on the admission of
third country nationals to the
Member States for the purpose
of pursuing activities as self-
employed persons.

Annexe to doc. 11219/94 JAI
63

30.11-1.12.94 JHA Council
(1808) Pt. A 13

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

Press release 11321/94 (Presse
252) Annexe I1

0J C27419.9.96

0. Council Resolution on the
admission of third country
nationals to the Member States
for study purposes.

Annexe to doc. 11218/94 JAI
62

30.11-1.12.94 JHA Council
(1808) Pt. B 10

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

Press release 11321/94 (Presse
252) Annexe |

0J C27419.9.96
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SUMMARY OF TEXTS ADOPTED IN

AFFAIRS - TITLE VI (POST-MAASTRICHT)

1995

THE FIELD OF JUSTICE

SUBJECT

ADOPTION

PUBLICATION

55. Council resolution on the
legal interception of
telecommunications.

doc. 10571/1/94 ENFOPOL
150 REV 1+ REV 2 (f) +
REV 3 (dk) + REV 4 (nl)

17.1.95 by written procedure
(telex no. 5116 of 21.12.94,
no. 65 0t 9.1.95 and no. 216 of
18.1.95)

56. EURODAC - Broadening
of consultancy mandate.

doc. 5188/95 ASIM 54

9/10.3.95 JHA Council (1831)
Pt AL

57. Joint Action of 10.3.95
adopted by Council on the
basis of Article K.3 of TEU
concerning the Europol Drugs
Unit.

docs. 5345/95 CK4 16
5346/95 CK4 17 + COR 1 (en)
+REV 1 (s)

9/10.3.95 JHA Council (1831)
Pt. A 2a

OJL 62 20.3.95

58. Report on
EUROPOL/EDU activities
between st Jan. and 31st Dec.
1994 - Transmission of report
to EP.

doc. 5369/95 EUROPOL 28

9/10.3.95 JHA Council (1831)
Pt. A2b

59. EDU/EUROPOL  work
programme (January - June
1995).

doc. 4534/2/95 EUROPOL 9
REV 2

9/10.3.95 JHA Council (1831)
Pt. A 2c

60. Communication from the
Commission concerning an
EU action plan in the field of

9/10.3.95 JHA Council (1831)
Pt. A 3a
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combating drugs
- Opinion of the JHA Council.

doc. 9870/5/94 ENFOPOL
128 REV 5

61. Strategy for combating the
illegal trafficking of narcotic
drugs.

doc. 4339/3/95 ENFOPOL 13
REV3+COR 1

9/10.3.95 JHA Council (1831)
Pt. A 3b

62. Report on the state of
organised crime in the EU.

doc. 10166/4/94 ENFOPOL
144 REV 4

9/10.3.95 JHA Council (1831)
Pt. A 3¢

63. Customs

external borders.
- Organisation of joint control
operations at the external
borders of the Union for 1995.

strategy  at

docs. 5122/95
ENFOCUSTOM 8 4894/95
ENFOCUSTOM 7

9/10.3.95 JHA Council (1831)
Pt. A4

64. Act establishing the
Convention on  simplified
extradition procedures
between the Member States of

the EU.

docs. 5238/95 JUSTPEN 27
5130/95 JUSTPEN 25
+COR 1 (gr) + COR 2 (dk)
+COR 3 (d) + COR 4 (gr)
+COR 5 (dk) + COR 6 (en)
+COR 7 (I) + COR 8 (gr)
+COR 9 (p) + COR 10 (nl)
5130/1/95 JUSTPEN 25 REV
1 (fin)

5130/2/95 JUSTPEN 25 REV
2 (s)+COR 1 (s)

Convention signed by the 15
Member States in Brussels on

9/10.3.95 JHA Council (1831)
Pt. B7

0J C7830.3.95
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10.3.95.

65. Final report on racism and

9/10.3.95 JHA Council (1831)

xenophobia Pt. AB9

- Contribution of JHA

Council.

doc. 5374/95 JHA 6

66. Relations with  the | 29.5.95 General Affairs

associated CCEE in the field
of justice and home affairs

- Preparation for the
Ministerial meeting (JHA)
with the associated CCEE -
20/21.6.95.

doc. 6966/1/95 JAI 15 REV 1

Council (1874) Pt. A 3

67. Racism and Xenophobia.

- Final report of the
Consultative Commission on
the fight against racism and
xenophobia.

docs. 7278/95 RAXEN 27 +
COR 1 (dk)
7279/95 RAXEN 28

29.5.95 General Affairs

Council (1874) Pt. A 4

Press release 7481/95 (Presse
153)

68. Council Regulation (EC)
no. 1683/95 establishing a
uniform format for visas.

docs. 7012/95 ASIM 153
5365/1/95 ASIM 71 REV 1

29.5.95 General
Council (1874) Pt. A 5

Affairs

OJL 164 14.7.95

69. Paper on the joint
approach to the drawing up of
a  Convention on  the
recognition and enforcement
of foreign judgements in civil
and commercial matters in the
context of the Hague
Conference.

doc. 8164/95 JUSTCIV 36

19.695 ECOFIN Council
(1856) PT. A

70. Racism and Xenophobia:
Extracts from conclusions of a

20/21.6.95 Council

(1859) Pt. A 1

JHA

Press release 8133/95 (Presse
194)
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seminar relating to the fight
against racist and xenophobic
violence (Paris 11/12 April
1995).

docs. 847/95 ENFOPOL 53
7029/1/95 ENFOPOL 40 REV
1

71. Terrorism: Approval of
draft document concerning the
evaluation of the internal and
external threat posed by
terrorism for the Member
States of the EU (draft
document of the Presidency of
15.5.95 was not distributed in
the meeting, given the
sensitivity of the subject).

doc. 7808/95 ENFOPOL 52

20/21.6.95
(1859) Pt. A 2

JHA

Council

72.  Customs cooperation:
Report on the “Piranha” joint
surveillance operation.

docs. 7892/95
ENFOCUSTOM 23

6410/1/95 ENFOCUSTOM 13
REV 1

20/21.6.95
(1859) Pt. A 3

JHA

Council

Press release 8133/95 (Presse
94)

73. Europol Drugs Unit: Final
report on the 1994 budget.

doc. 7179/1/95 EUROPOL 56
REV 1

20/21.6.95
(1859)Pt. A 4

JHA

Council

Press release 8133/95 (Presse
94)

74. EUROPOL drugs unit:
Budget for 1995

- Conclusion of the meeting of
experts on budgetary and
financial matters held in the
Hague 29/30.5.95.

doc. 7180/1/95 EUROPOL 57
REV 1

20/21.6.95
(1859) Pt. A 4

JHA

Council

Press release 8133/95 (Presse
94)

75. EUROPOL Drugs Unit:
Draft budget for 1996

20/21.6.95
(1859) Pt. A 4

JHA

Council

Press release 8133/95 (Presse
94)
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- Conclusion of the meeting of
experts on budgetary and
financial matters held in the
Hague 29/30.5.95.

doc. 7181/1/95 EUROPOL 58
REV 1

76. Customs cooperation with
the CCEE - Proposals aimed at
strengthening cooperation.

docs. 8031/95
ENFOCUSTOM 24

7212/1/95 ENFOCUSTOM 15
REV 1

20/21.6.95
(1859) Pt. A 9

JHA

Council

Press release 8133/95 (Presse
94)

77. Conclusions on the first
work programme of the
European Monitoring Centre
on Drugs and Drug Addiction
(1995-1997).

docs. 8001/95 CORDROGUE
30 5759/95 CK4 18

2021.695 JHA
(1859) Pt. A 10

Council

Press release 8133/95 (Presse
94)

the
the

78.  Conclusions  of
informal meeting of
national drugs coordinators.

doc. 8208/95 CORDROGUE
31

2021.695 JHA
(1859) Pt. A 11

Council

Press release 8133/95 (Presse
94)

79. Draft revised agenda for
the meeting of interior and
justice ministers and the
Commission with the interior
and justice ministers of the
associated CCEE and the
Baltic states.

doc. 8195/95 JHA 22

20/21.6.95 JHA
(1859) Pt. A 12

Council

80. Improved use of the
instruments under Title VI of
the TEU.

doc. 8221/95 JHA 26 JUR 158

20/21.6.95 JHA
(1859) Pt. A 13

Council
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81. Consultative Commission
on racism and xenophobia

- extension of mandate until
the end of 1995.

doc. 8964/95 RAXEN 33 +
COR 1

24795  Budget Council

(1866) Pt. A 24

Press release 9012/95 (press
226)

82. Act of Council drawing up
the convention, on the basis of
Article K 3 of the TEU,
establishing a European Police
Office (the EUROPOL
Convention)

docs. 7037/5/95 EUROPOL
54REV5+COR1+COR2
(en) + COR 3 (fi) + COR 4
(dk)

7037/6/95 EUROPOL 54 REV
6 (s)

8341/95 EUROPOL
(consolidated text)

Convention signed on 26.7.95
by representatives of the
member states.

26.7.95 Written procedure
telex no. 3110 20.7.95 and no.
3236 31.7.95

Press release 9091/95 (press
229)
0JC31627.11.95

83. Act of Council establishing

the Convention on the
protection of the financial
interests of the European
Communities.

doc. 7339/2/95 JUSTPEN 76
REV 2 + COR 1 (s) + COR 2
(en, dk, fi, s) + COR 3 (fi) +
COR 4 (s) + COR 5 (dk) +
COR 6 (fi) + COR 7 (s) +
COR 8 + COR 9 (s)

This Convention was signed
on 26.7.95 by representatives
of the member states.

26.7.95 Written procedure
telex no. 3111 20.7.95 and no.
3231 31.7.95

Press release 9091/95 (press
229)
0JC31627.11.95

84. Act of the Council|26.7.95 Written procedure | Press release 9091/95 (press
establishing the Convention of | telex no. 3112 20.7.95 and no. | 229)

the wuse of Information | 323531.7.95 0JC31627.11.95
Technology  for  Customs
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purposes [CIS Convention].

doc. 7822/1/95
ENFOCUSTOM 19 JUR 143

REV1+COR 1
85. Agreement on the | 26.7.95 Conference of the | OJC31627.11.95
provisional application | representatives of the

between some member states
of the EU of the convention,
established on the basis of
Article K 3 of the TEU, on the
use of information technology
for customs purposes.

doc. 7822/1/95
ENFOCUSTOM 19 JUR 143
REV 1 + COR 1 (fi)

governments of the Member
States

86. Financing of title VI.
Doc 9919/95 JHA 37

- Joint Action adopted by the
Council on the basis of Article
K 3 of the TEU, relating to
measures for the
implementation of Article K.1
of the treaty (95/401/J11).

doc. 8196/95 JHA 23

- Council decision relating to
the implementation of the joint
measures for the
implementation of Article K.1
of the TEU (95/402/JHA).

doc. 8197/2/95 JHA 24 REV 2

25/26.9.95
(1868) Pt. A 1

JHA Council

Press release 9977/95 (Presse
262)
OJ L 238 6.10.95

87. Europol Drugs Unit

- Work programme for second
half of 1995.

Doc 10002/95 EUROPOL 91

- Report on activities in the
first half of 1995.

25/26.9.95
(1868) Pt. A 2

JHA Council
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Doc 10001/95 EUROPOL 92

88. Regulation no. 2317/95
(EC) of the Council,
determining the third countries
whose nationals require a visa
when crossing the external
borders of the Member States.

docs. 10043/95 ASIM 253
9632/95 ASIM 240 + COR 1
(f, 1, nl, en, gr, es, p, fi) + COR
2

NOTE: Regulation was
annulled by decision of the
Court of Justice, 10.6.97, but
the provisions therein were
maintained until the adoption
of a new measure.

25/26.9.95
(1868) Pt. A 3

JHA Council

Press release 9977/95 (Presse
262) Annex 11
OJ L 2343.10.95

89. Resolution (95/C 262/01)
of the Council on the sharing
of costs relating to the
reception and  temporary
residence of displaced persons.

Docs 10038/95 ASIM 252 +
EXT 1 (fi, s)

8515/95 ASIM 204 + COR 1
(dk) +REV 1 (s) +REV 1
COR 1 (s)

25/26.9.95
(1868) Pt. A 4

JHA Council

Press release 9977/95 (Presse
262) Annex 11
0J C2627.10.95

90. Action Plan of the Member
States of the EU and of the
CCEE, including the Baltic
states, in the field of judicial
cooperation in the fight against
international organised crime.

doc. 10042/95 JUSTPEN 125
+COR 1

25/26.9.95 JHA  Council
(1868) Pt. A 5, transferred to
point B and adopted.

Press release 9977/95 (Presse
262)

91. Revised agenda for the
meeting of Justice and Interior
Ministers and the Commission
with the Justice and Interior
Ministers of the associated

25/26.9.95
(1868) Pt. A 6

JHA Council
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CCEE and the Baltic states.

doc. 10014/95 JHA 41

92. Terrorism: 25/26.9.95 JHA  Council | Press release 9977/95 (Presse
(1868) Pt. B 8 262)

- Conclusions of  the

Presidency.

93. Publication in the OJ of the | 26.10.95 Fisheries Council

agreement of 26.7.95 on the
provisional application,
between certain states of the
EU, of the Convention |,
established on the basis of
Article K 3 of the TEU, on the
use of information technology
for customs purposes.

doc. 10868/95
ENFOCUSTOM 40

(1877)Pt. A 3

94. Resolution (95/C 327/04)
on the protection of witnesses
who cooperate in the fight
against organised crime.

doc. 8166/1/95 JUSTPEN 88
REV 1 +EXT 1 (fi, 5)

23.11.95 JHA Council (1885)
PL AL

Press release 11720/95 (Presse
332)
0J C3277.12.95

95. Publication of acts adopted
in the field of immigration and
asylum.

doc. 11699/95 ASIM 313 +
COR1REV 1

23.11.95 JHA Council (1885)
Pt. A 2 (Coreper II 12.10.95)

Press release 11720/95 (Presse
332)
0J C 274 19.9.96

96. EURODAC:
requirements study.

User

doc. 11746/95 ASIM 308

23.11.95 JHA Council (1885)
Pt A 4

Press release 11720/95 (Presse
332)

97. Europol Drugs Unit
a) Summary report on
activities in the first half of

1995.

doc. 11397/95 EUROPOL 109

23.11.95 JHA Council (1885)
Pt.AS5

Press release 11720/95 (Presse
332)
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b) Programme of activities for
the first half of 1996.

doc. 11640/95 EUROPOL 113

98. EUROPOL - Rules of | 23.11.95 JHA Council (1885) | Press release 11720/95 (Presse
procedure of the management | Pt. A 6 332)

Board.

doc. 11637/95 EUROPOL 110

99. Conclusions of the seminar | 23.11.95 JHA Council (1885) | Press release 11720/95 (Presse
on racism and xenophobia | Pt. A7 332)

(Toledo, 6-8.11.95)

doc. 11727/95 ENFOPOL 148

100. Legal surveillance of | 23.11.95 JHA Council (1885) | Press release 11720/95 (Presse
telecommunications  systems | Pt. A9 332)

operating beyond national

borders.

Docs 11779/1/95 ENFOPOL

150 REV 1

418/2/95 ENFOPOL 1 REV 2

101. Explanatory report on the | 23.11.95 JHA Council (1885) | Press release 11720/95 (Presse
Convention on  simplified | Pt. A 11 332)

extradition procedures

between the Member States of

the EU.

doc. 11283/95 JUSTPEN 150

102. Conclusions on | 23.11.95 JHA Council (1885) | Press release 11720/95 (Presse
extradition. Pt. A 12 332)

doc. 11712/95 JUSTPEN 157

103. Gomera Declaration on | 23.11.95 JHA Council (1885) | Press release 11720/95 (Presse
terrorism. Pt. A 15 332)

docs. 11472/95 ENFOPOL
135 11075/1/95 ENFOPOL
119 REV 1

104. Recommendation (96/C
5/01) of the Council on the

22.12.95 Fisheries
(1899) Pt. A 41

Council

Press release 13047/95 (Presse
378)
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harmonisation of methods in
the fight against immigration
and illegal employment and
the improvement of methods
of control.

docs. 12400/1/95 ASIM 334
REV 1

12096/95 ASIM 328 + COR 1
(d) + COR 2 (fi)

0JC510.1.96

105. Recommendation (96/C
5/02) of the Council on
consultation and cooperation
in the execution of expulsion
measures.

Docs 12401/1/95 ASIM 334
REV 1

12097/95 ASIM 329 + COR 1
(dk) + COR 2 (d) + COR 3 (fi)

22.12.95 Fisheries
(1899) Pt. A 42 (ADD

Council

1)

Press release 13047/95 (Presse
378)
0JC510.1.96

106. Decision (96/C 11/01) of
the Council relating to the
monitoring of acts already
adopted in relation to the
admission of third country
nationals.

Docs 12862/95 ASIM 340
12637/95 ASIM 336

22.12.95 Fisheries
(1899) Pt. A 64

Council

Press release 13047/95 (Presse
378)
OJC1116.1.96

The following measures appeared on the “acquis” that was sent to national governments in
December 1997. They do not appear in the latest version of the acquis.

SUBJECT

ADOPTION

PUBLICATION

a.  Statistics on  racist,
xenophobic and anti-Semitic
crimes.

doc. 7848/95 ENFOPOL 54
RESTREINT

20/21.6.95
(1859) Pt. A 1

JHA

Council

Press release 8133/95 (Presse
194)

b. Council Resolution on
minimum  guarantees  for
asylum procedures.

20/21.6.95
(1859)Pt. A S

JHA

Council

Press release 8133/95 (Presse
194)
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docs. 5585/95 ASIM 78
5585/1/95 ASIM 78 REV 1

Formal adoption: 23.7.96
Agriculture Council (Pt. A 25)
cf. pt. 155

0J C27419.9.96

c. Council Recommendation
on principles to be followed in
the drawing up of protocols on
the implementation of
readmission agreements.

doc. 8202/95 ASIM 195

24795  Budget Council
(1866) Pt. A 23
Formal adoption: 23.7.96

Agriculture Council (Pt. A 25)
cf. pt. 155

Press release 9012/95 (Presse
226)

0J C27419.9.96

d. Council Decision on the

monitoring of the
implementation ~ of  texts
adopted concerning the
admission of third-country
nationals.

doc. 11591/95 ASIM 312

23.11.95 JHA Council (1855)
Pt. A3

Formal adoption: 22.12.95
Fisheries Council (cf. pt. 129)

Press release 11720/95 (Presse
332)

e. Council Recommendation
on concerted action and
cooperation in carrying out
expulsion measures.

doc. 11767/95 ASIM 314

23.11.95 JHA Council (1855)
Pt A8

Formal adoption: 22.12.95
Fisheries Council (cf. pt. 129)

Press release 11720/95 (Presse
332)

f. Council Decision on an alert
and emergency procedure for
burden sharing with regard to
the admission and residence of
displaced persons on a
temporary basis.

doc. 11498/95 ASIM 309

23.11.95 JHA Council (1855)
Pt. A 10

Formal adoption:  4.3.96
Environment Council (cf. pt.
134)

Press release 11720/95 (Presse
332)

g. Council Recommendation
relating to local consular
cooperation regarding visas.

doc. 11784/95 ASIM 316

23.11.95 JHA Council (1855)
Pt. A 13

Formal  adoption:  4.3.96
Environment Council (cf. pt.
135)

Press release 11720/95 (Presse
332)

h. Council Resolution on the
status  of third country
nationals residing on a long
term basis in the territory of
the EU.

23.11.95 JHA Council (1855)
Pt. A 14

Formal  adoption:  4.3.96
Environment Council (cf. pt.
136)

Press release 11720/95 (Presse
332)
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doc. 11783/95 ASIM 315
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SUMMARY OF TEXTS ADOPTED IN THE FIELD OF JUSTICE AND HOME
AFFAIRS - TITLE VI (POST-MAASTRICHT)
1996

SUBJECT ADOPTION PUBLICATION

107. Letter to international
standardisation bodies on the
legal interception of
telecommunications.

doc. 12798/95 ENFOPOL 166

22.196 ECOFIN Council
(1900) Pt. A 14

108. Consultative Commission
against racism and xenophobia
- extension of mandate.

doc. 13072/95 RAXEN 60

22.1.96 ECOFIN Council
(1900) Pt. A 15

109. Supervision of Europol
Drugs Unit activities.

doc. 4808/96 EUROPOL 13

26/27.2.96 General Affairs

Council (1903) Pt. A 7

Presse release 4720/96 (Presse
33)

110. Report on the Europol
computer system.

doc. 12869/95 EUROPOL 123

26/27.2.96 General Affairs

Council (1903) Pt. A 8

Presse release 4720/96 (Presse
33)

111. Council decision on an
alert and emergency procedure
for the sharing of costs arising
from the reception, and
temporary  residence,  of
displaced persons.

docs. 5135/96 ASIM 23
12107/95 ASIM 333

4.3.96 Environment Council
(1905)Pt. A9

Presse release 5309/96 (Presse
45)
OJ L 63 13.3.96

112. Council recommendation
on local consular cooperation
regarding visas.

docs. 5136/96 ASIM 24
12668/95 ASIM 337 + COR 1
REV 1 (en)

4396 Environment Council
(1905) Pt. A 10

Presse release 5309/96 (Presse
45)
0J C8018.3.96
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113. Council resolution on the
status  of third country
nationals who are long term
resident in the territories of the
Member States.

docs. 5137/96 ASIM 25
12104/95 ASIM 330 + COR 1
(fi) + COR 2 (en)

4.3.96 Environment Council
(1905) Pt. A 11

Presse release 5309/96 (Presse
45)
0J C 80 18.3.96

114. Common  position,
defined by the Council on the
basis of Article K.3 of the
TEU, concerning the
harmonised application of the
definition of the term
“refugee” in the sense of
Article 1 of the Geneva
Convention.

docs. 5138/96 ASIM 26 +
EXT 1 (i, 5)

12105/95 ASIM 331 + COR 1
(en) + COR 2 (fi)

4.3.96 Environment Council
(1905) Pt. A 12

Presse release 5309/96 (Presse
45)
OJL 63 13.3.96

115. Joint action adopted by
the Council on the basis of
Article K.3 of the TEU on the
regulation of airport transit
arrangements.

docs. 4008/1/96 ASIM 1 REV
1
12106/95 ASIM 332 + COR 1

(s)

4.3.96 Environment Council
(1905) Pt. A 13

Presse release 5309/96 (Presse
45)
OJL 63 13.3.96

116. Conclusions of the
Council on readmission
clauses to be inserted into
future mixed agreements.

docs. 5457/96 ASIM 37
4272/96 ASIM 6 + COR 1 (gr,

p,s)

4.3.96 Environment Council
(1905) Pt. A 14

Presse release 5309/96 (Presse
45)

117. Customs
external borders.
- Organisation of joint control
operations at the external

strategy at

19/20.3.96
(1909) Pt. A 1

JHA Council

Presse release 5727/96 (Presse
63)
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borders of the Union for 1996.

docs. 5423/96
ENFOCUSTOM 5 4146/2/96
ENFOCUSTOM 1 REV 2

118. Revised agenda for the
meeting of 20.3.96 of the
Justice and Home Affairs
ministers and the European
Commission with the Justice
and Home Affairs ministers of
the associated CCEE.

doc. 5659/96 JHA 17

19/20.3.96
(1909) Pt. A 1

JHA Council

Presse release 5727/96 (Presse
63)

119. Joint action (96/277/JHA)
on a framework for the
exchange of liaison
magistrates, to facilitate the
improvement  of  judicial
cooperation  between  the
Member  States of  the
European Union.

docs. 6206/96 JUST 8
6150/96 JUST 7

22.4.96 General
Council (1915) Pt. A 19

Affairs

Presse release 6561/96 (Presse
98)
OJ L 105 27.4.96

120. Recommendation (96/C
131/01) of the Council
concerning  guidelines  for
preventing and containing
potential disorder at football
matches.

docs. 6142/96 ENFOPOL 64
6034/96 ENFOPOL 61

22.4.96 General
Council (1915) Pt. A 19

Affairs

Presse release 6561/96 (Presse
98)
OJC 131 3.5.96

121. Future relations with

Russia: action plan.

doc. 6440/96 NIS 48 PESC
99 CK4 10

13/14.5.96  General Affairs
Council (1922) Pt. A 1

Presse release 7073/96 (Presse
130)

122.  The
terrorism.

- Assessment of the internal
and external threat.

fight against

4.6.96 JHA Council (1933) Pt.
A3
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doc. 7389/96 ENFOPOL 92

123. Europol Drugs Unit

- Coordinator’s
1995.

report  for
doc. 4520/1/96 EUROPOL 9
REV 1

- Final budget report for 1995.
docs. 7895/96 EUROPOL 33

6932/2/96 EUROPOL 26 REV
2

4.6.96 THA Council (1933) Pt.
A7

124. Joint action adopted by
the Council on the basis of
Article K.3 of the TEU
concerning action against
racism and xenophobia.

docs. 8887/96 JUSTPEN 100
8008/96 JUSTPEN 81 + COR
I (n) +REV 1(s)+REV 2
(p) + REV 3 (s)

15.7.96 General
Council (1943) Pt. A 2

Affairs

Presse release 8913/96 (Presse
208)
OJ L 18524.7.96

125. Publication of acts and
other texts adopted in the field
of asylum and immigration.

docs. 9082/96 ASIM 105
7716/96 ASIM 81 + COR 1 (f,
d, nl, en, dk, gr, p, fi, s) +
COR 2 (en) + REV 1 (s)

23.7.96 Agriculture Council
(1944) Pt. A 25

0J C27419.9.96

126. Act of Council of
23.7.96, establishing, on the
basis of Article K.3 of the
TEU, the protocol concerning
the interpretation by the Court
of Justice of the European
Communities of the
Convention establishing the
European  Police Office
(Europol).

doc. 8113/1/96 JUR 183
COUR 8 REV 1 + COR 1 (fi)

23.7.96 Agriculture Council
(1944) Pt. A 20

0J C299 9.10.96 &
OJ C 100 27.3.97 (declaration
by the Kingdom of Sweden).
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+ ADD 1

Protocol signed on 24.7.96

127. Consultative Commission
on racism and xenophobia.

- Proceedings of the Florence
European Council (extension
of mandate).

doc. 9290/96 RAXEN 33

25796  Budget Council

(1945) Pt. A 35

128. Council recommendation
on the fight against the illegal
employment of third country
nationals.

docs. 9201/96 ASIM 109
9185/96 ASIM 108 + COR 1

(s)

27.9.96 TELECOM Council
(1949) Pt. A 11

Presse release 10259/96
(Presse 247)

0J C304 14.10.96

129. Act of the Council
drawing up the Protocol to the
Convention on the protection
of the European Communities’
financial interests.

docs. 9730/2/96 JUSTPEN
118 REV 2

8586/2/96 JUSTPEN 96 REV
2+ COR 1 (fi) + COR 2 (nl)
8586/3/96 JUSTPEN 96 REV
3 (gr).

This Protocol was signed by
the 15 Member States at the
informal JHA Council in
Dublin 27.9.96

27.9.96 TELECOM Council
(1949) Pt. A 15

10259/96
10261/96

Presse  releases

(Presse 247) &
(Presse 249)

0J C 313 23.10.96

130. Convention
extradition between
Member States of the EU.

on
the

docs. 8943/96 JUSTPEN 101
+ ADD 1

8724/96 JUSTPEN 99 + COR
1 (gr) + COR 2 (s)

8724/1/96 JUSTPEN 99 REV
1 (f, d, nl, en, dk) + COR 1

27996 TELECOM Council
(1949)Pt. A 16

10259/96
10262/96

Presse  releases

(Presse 247) &
(Presse 250)

0J C31323.10.96
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(en) 8724/2/96 JUSTPEN 99
REV 2 (p)

8724/3/96 JUSTPEN 99 REV
3 ()

8724/4/96 JUSTPEN 99 REV
4 (f1)

8724/5/96 JUSTPEN 99 REV
5(ga)

Convention signed by the 15
Member States during the
informal JHA Council in
Dublin, 27.9.96.

131. [Illegal trafficking in
works of art (conclusions of

meeting of experts on 18-
20.10.95).

doc. 7333/96 ENFOPOL 96

14.10.96 ECOFIN Council
(1954)Pt. A 1

132. Facilitating the fight
against the counterfeiting of

currency in the Member States
of the EU.

docs. 7332/96 ENFOPOL 90
7167/1/95 ENFOCUSTOM 14
REV 1

14.10.96 ECOFIN Council
(1954) Pt. A 2

133. Joint Action of 14.10.96,
adopted by the Council on the
basis of Article K.3 of the
TEU, concerning a common
orientation structure for the
initiatives of the Member
States of the EU in the field of
liaison officers.

docs. 7522/96 ENFOPOL 95
7520/96 ENFOPOL 94 + COR

1(s)

14.10.96 ECOFIN Council
(1954) Pt. A 3

OJL 268 19.10.96

134. Europol Drugs Unit
- Work programme:
December 1996.

July-

doc. 7334/96 EUROPOL 29

14.10.96 ECOFIN Council
(1954)Pt. A 4
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135. Council decision relating
to measures for the
implementation of Article K.1
of the TEU.

docs. 8336/1/96 JHA 41 REV
1+COR 1
8074/96 JHA 40

14.10.96 ECOFIN Council
(1954)Pt. A5

OJL 268 19.10.96

136. Europol Drugs Unit
- Draft budget for 1997.

doc. 9026/96 EUROPOL 40

14.10.96 ECOFIN Council
(1954)Pt. A 6

137. Council  resolution
establishing  priorities  for
cooperation in the field of
justice and home affairs for the
period 1.7.96 to 30.6.98.

docs. 9291/96 JHA 48
9043/96 JHA 46

9043/1/96 JHA 46 REV 1 (s)
+ COR 1 (f, d, nl, dk, gr, es, p,
fi)

14.10.96 ECOFIN Council
(1954)Pt. A 7

0J C31926.10.96

138. Joint Action, adopted by
the Council on the basis of
Article K.3 of the TEU,
relating to the creation and the
maintenance of a directory of
competent counter-terrorist
authorities and  specialists
aimed at facilitating counter-
terrorism cooperation between
EU Member States.

docs. 8339/96 ENFOPOL 102
7763/96 ENFOPOL 98

15.10.96 Environment Council
(1956) Pt. A 6

OJ L 273 25.10.96

139. Joint position on pre-
frontier training and assistance
assignments.

docs. 9176/96 ASIM 107 +
COR 1

8095/96 ASIM 89

8095/1/96 ASIM 89 REV 1 (s)

25.10.96  Internal
Council (1957) Pt. A 15

Market

OJ L 281 31.10.96
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140. Publication in the Official
Journal of the European
Communities of the resolution
of 17.1.95 on the Ilegal
interception of
telecommunications.

docs. 10527/96 ENFOPOL
153 9847/96 ENFOPOL 137

25.10.96 Internal  Market
Council (1957) Pt. A 16

0JC3294.11.96

141. Financing of Title VI:

doc. 10731/96 JHA 65 FIN
471

- Joint Action, adopted by the
Council on the basis of Article
K.3 of the TEU, establishing
an exchange programme for
judicial officials (“GROTIUS*
programme).

doc. 9992/1/96 JHA 55 FIN
409 REV 1 + COR 1 (d)

- Joint Action, adopted by the
Council on the basis of Article
K.3 of the TEU, establishing a
training programme of
exchange and cooperation in
relation to identity documents
(“SHERLOCK” programme).

doc. 9993/1/96 THA 56 FIN
410 REV 1 9993/2/96 JHA 56
FIN 410 REV 2 (fi)

28.10.96 General
Council (1958) Pt. A 8

Affairs

OJ L 287 8.11.96

OJ L 287 8.11.96

142.a) Convention on the
accession of the Republic of
Austria, the Republic of
Finland and the Kingdom of
Sweden to the Convention on
the law  applicable to
contractual obligations,
opened for signature in Rome
19.6.80, as well as to the first
and second protocols
concerning its interpretation
by the Court of Justice.

29.11.96 Conference of the
representatives of the
governments of the Member
states. Pt. B 3

0JC1515.1.97
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docs. 12002/96 JUSTCIV 94
9848/96 JUSTCIV 57 + REV
1 (s) + REV 2 (fi)

b) Declaration of the Austrian
delegation to be annexed to the
minutes of the Council
meeting.

¢) Text (Swedish and Finnish

versions) of the 1980
Convention, of its protocols
and of subsequent
amendments.

docs. 10877/96 JUSTCIV 74
(fi, s)

10978/96 JUSTCIV 75 (fi, s)
10979/96 JUSTCIV 76 (fi, s)
10980/96 JUSTCIV 77 (fi, s)
10981/96 JUSTCIV 78 (fi, s)

Publication of texts in a) and
¢) in the Official Journal.

doc. 11999/96 JUSTCIV 91

Convention signed on
29.11.96 by the representatives
of governments of the member
states.

28/29.11.96 JHA  Council

(1971)Pt. A 1

143.a) Convention on the
accession of the Republic of
Austria, the Republic of
Finland and the Kingdom of
Sweden  to the 1968
Convention of Brussels and to
the subsequent protocols, with
the amendments made to them
in  subsequently accession
conventions.

docs. 12001/96 JUSTCIV 93
9483/96 JUSTCIV 56 + COR
1 (p) + COR 2 (en, gr, es, p) +
COR 3 (f) + COR 4 (fi) +
COR 5 (fi)+ REV 1 (s) +

29.11.96 Conference of the
representatives of the
governments of the Member
states. Pt. B 2

0JC1515.1.97
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REV 2 (s) + REV 3 (5)

b) Joint declaration annexed to
the minutes of the Council
meeting.

¢) Text (Finnish and Swedish
versions) of the 1968 Brussels
Convention, and the respective
protocols as  well as
subsequent amendments.

docs. 10973/96 JUSTCIV 70
(fi, s) + COR 1 (s) + REV 1
(fi) 10974/96 JUSTCIV 71
(fi, s) + REV 1 (fi) + REV 2
(s)

10976/96 JUSTCIV 73 (fi, s)
+REV 1 (fi)

11431/96 JUSTCIV 83 (fi, 5)
+COR 1 (s)

Publication of texts in a) and
¢) in the Official Journal.

doc. 12000/96 JUSTCIV 92

Convention  signed on
29.11.96 by the representatives
of governments of the member
states.

28/29.11.96
(1971)Pt. A 2

JHA  Council

144. Joint action, adopted by
the Council on the basis of
Article K.3 TEU, relating to
cooperation between customs

authorities  and  business
organisations in the fight
against drugs.

docs. 10324/96
ENFOCUSTOM 39

10142/96 ENFOCUSTOM 36
10142/1/96 ENFOCUSTOM
36 REV 1 (i)

28/29.11.96
(1971)Pt. A 3

JHA  Council

OJL 322 12.12.96

145. Joint action, adopted by
the Council on the basis of
Article K.3 TEU, on the

28/29.11.96
(1971)Pt. A 4

JHA  Council

OJ L 342 31.12.96
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creation and maintenance of a
directory of experts in the field
of combating internationally
organised crime, aimed at
facilitating cooperation
between EU Member States.

docs. 11003/96 CK4 43
10810/96 CK4 39

146. Council Resolution on
the drawing up of agreements
between police and customs
authorities in regard to the
fight against drugs.

docs. 11004/96 ENFOPOL
168 ENFOCUSTOM 48
10782/96 ENFOPOL 160
ENFOCUSTOM 46

28/29.11.96
(1971)Pt. A

JHA

Council

0J C37512.12.96

147. Joint Customs
Surveillance Operations
- Revised procedures
future operations.

for

docs. 10998/96
ENFOCUSTOM 47
10607/96 ENFOCUSTOM 42

28/29.11.96
(1971)Pt. A 6

JHA

Council

148. Assessment of the
internal and external terrorist
threat to the EU Member
States.

doc. 11277/96 ENFOPOL 179

28/29.11.96
(1971)Pt. A 7

JHA

Council

149. Drug purity indicator

system.

docs. 11274/96 ENFOPOL
178 10466/1/96 ENFOPOL
152 REV 1

28/29.11.96
(1971)Pt. A 8

JHA

Council

150. Letter to third countries
participating in the informal
international seminar on the
legal surveillance of
telecommunications

28/29.11.96
(1971) Pt. A 9

JHA

Council
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concerning:

- Council resolution of 17.1.95
relating to the legal
interception of
telecommunications (OJ C 329
4.11.96)

- International support in
favour of the specifications
annexed to the resolution.

doc. 11282/96 ENFOPOL 180

151. Joint action adopted by
the Council on the basis of
Article K.3 TEU, relating to
the exchange of information
on determining the chemical
properties of drugs, aimed at

improving cooperation
between the Member States in
combating illegal drug
trafficking.

docs. 11259/96 ENFOPOL
177 11100/96 ENFOPOL 174

28/29.11.96

JHA  Council

(1971) Pt. A 10

OJL 322 12.12.96

152. Explanatory report on the

Convention relating to
simplified extradition
procedures between  the
Member States of the EU.

docs. 11106/96 JUSTPEN 139
7296/96 JUSTPEN 66 + COR
1 (en, dk, p) + COR 2 (i)

28/29.11.96

JHA  Council

(1971)Pt. A 11

0J C37512.12.96

153. Judicial cooperation with
the CCEE.

- Witness protection in the
fight against organised crime.

- Implementation of the action
plan in the fight against
international organised crime.

docs. 11384/96 JUSTPEN 142
CCEE 166
10402/96 JUSTPEN 131

28/29.11.96

JHA  Council

(1971)Pt. A 12

59

PE 228.145




Justice and home affairs

154. Joint action, adopted by
the Council on the basis of
Article K.3 TEU, establishing
an exchange programme for
those responsible for
initiatives against trafficking
in human beings and the
sexual exploitation of children
(“STOP” programme)

docs. 11148/96 CK4 49
11341/96 CK4 51
11341/1/96 CK4 51 REV 1 (s)

28/29.11.96 JHA
(1971) Pt. A 13

Council

OJL 322 12.12.96

155. Witness protection

- Report on the
implementation of the 1995
resolution.

doc. 11162/2/96 JUSTPEN
140 REV 2

28/29.11.96 JHA
(1971) Pt. A 14

Council

156. Combating drug tourism.
doc. 12047/96 ENFOPOL 202

- Council resolution on
measures in the fight against
drugs tourism within the EU.

doc. 11879/96 ENFOPOL 196

- Report on drug tourism based
on the response of Members
States to the questionnaire of
the Irish Presidency.

doc. 11649/96 ENFOPOL 188
+COR 1

28/29.11.96 JHA
(1971) Pt. A 15

Council

0J C37512.12.96

157. Combating the illicit
growth and production of
drugs.

- Report on measures taken by
the Member States to regulate
the legal growth  and
production of drugs and to
combat illegal growth and

28/29.11.96 JHA
(1971)Pt. A 16

Council
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production.

doc. 10822/96 ENFOPOL 163

158. Acts of the Council
establishing, on the basis of
Article K.3 of the TEU, the
protocols on the interpretation,
by way of preliminary rulings,
by the Court of Justice of the
European Communities:

doc. 12079/96 JUR 356
COUR 23

- of the Convention on the
protection of the financial
interests of the European
Communities.

doc. 11899/96 JUR 348
COUR 21 +COR 1 (d) + COR
2 (en) + REV 1 (ga)

- of the Convention on the use
of information technology for
customs purposes.

doc. 11900/96 JUR 349
COUR 22 + REV 1 (fi) + REV

2 (ga)

Convention signed on
29.11.96 by the representatives
of governments of the member
states.

28/29.11.96 JHA Council
(1971)Pt. A 17

0J C 151 20.5.97

159. Monitoring centre on
racism and xenophobia.
- Conclusions of the Council.

doc. 12473/96 EMCR 1

6.12.96 General
Council (1977) Pt. A 18

Affairs

160. Declaration on organised
crime, drawn up following the
informal  Council meeting
(Rome 26.1.96).

Annex to doc. 5834/96 JHA

12.12.96 Transport Council
(1979) Pt. A 15
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20 + EXT 1 (fi, s)

161. Measures aimed at
intensifying the fight against
organised crime.

- Note from the Presidency to
the European Council.

docs. 12522/1/96 CK4 59
REV 1 11564/4/96 CK4 53
REV 4

12.12.96 Transport Council
(1979) Pt. A 23

162. Achievements in the field
of Justice and Home Affairs
during 1996.

- Report to the
Council.

European

docs. 12523/96 JHA 81
11118/4/96 JHA 68 REV 4

12.12.96 Transport Council
(1979) Pt. A 24

163. Report to the European
Council on drugs.

docs. 12524/96
CORDROGUE 93

10884/5/96 CORDROGUE 91
REV 5

12.12.96 Transport Council
(1979) Pt. A 25

164. Joint action, adopted by
the Council on the basis of
Article K.3 TEU, extending
the mandate of the European
Drugs Unit.

docs. 11002/96 EUROPOL 55
10592/96 EUROPOL 52
10592/1/96 EUROPOL 52
REV 1 (s)

16.12.96  Culture
(1981)Pt. A 1

Council

OJ L 342 31.12.96

165. Council decision on the
monitoring of acts adopted by
the Council in the fields of
illegal immigration,
readmission, illegal
employment of third country
nationals and cooperation in
carrying out expulsions.

16.12.96  Culture
(1981)Pt. A2

Council

OJ L 342 31.12.96
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docs. 11414/96 ASIM 154 +
COR 1
11413/96 ASIM 153 + COR 1

(s)

166. Joint Action adopted by
the Council on the basis of
Article K.3 TEU relating to a
uniform residence permit.

docs. 12848/96 ASIM 177
12336/96 ASIM 172 + COR 1
(s) + COR 2 (fi) + COR 3 (fi)

16.12.96  Culture
(1981)Pt. A 3

Council

OJL 710.1.97

167. Resolution on measures
aimed at combating and
dismantling the illicit growth
and production of drugs in the
EU.

docs. 12846/96 ENFOPOL
225
11880/96 ENFOPOL 197

16.12.96  Culture
(1981) Pt. A 4

Council

0J C 389 23.12.96

168. Joint Action, adopted on
the basis of Article K.3 TEU,
relating to the harmonisation
of legislation and practice
between the Member States of
the EU. aimed at combating
drug addiction and drug
trafficking.

docs. 12650/96 ENFOPOL
214 12647/96 ENFOPOL 213
+COR 1 (s) + COR 2 (nl)
12647/1/96 ENFOPOL 213
REV 1 (fi, s)

16/17.12.96 Agriculture
Council (1980) Pt. A 15

OJ L 342 31.12.96

169. Joint Action, adopted on
the basis of Article K.3 of the
TEU, establishing a joint
exchange programme for
training and  cooperation
between law  enforcement
authorities (“OISIN”
programme).

docs. 12860/96 JHA 83 FIN

Fisheries Council (1983) Pt. A
46

OJL 710.1.97
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642 12570/96 JHA 82 FIN
623

170. Joint Action, adopted on
the basis of Article K.3 of the
TEU, relating  to  the
participation of the Member
States of the EU. in a strategic
operation prepared by the
Customs Cooperation Council
(CCC) to combat drugs
trafficking on the ‘Balkan
route’.

docs. 11273/2/96
ENFOCUSTOM 49 REV 2
9099/2/96 ENFOCUSTOM 20
REV 2+ COR 3

Fisheries Council (1983) Pt. A
47

No publication (implemented
under the OISIN programme)

171. Council Resolution on
sentencing for serious drugs
trafficking offences.

docs. 12886/96 JUSTPEN 156
12371/96

JUSTPEN 151 + COR 1 REV
1 (p)+REV 1 (s)

Fisheries Council (1983) Pt. A
48

0OJC1011.1.97

172. Council Resolution on
judicial cooperation in the
fight against organised crime.

docs. 12728/96 JUSTPEN 153
8299/96 JUSTPEN 90
8299/1/96 JUSTPEN 90 REV

1(s)

Fisheries Council (1983) Pt. A
49

0JC1011.1.97

The following two measures appeared on the “acquis” that was sent to national governments in
December 1997. The texts (a) and (b) were approved and then “frozen” until the entry into force
of the Europol Convention - however, they do not appear in the latest version of the acquis.

SUBJECT

ADOPTION

PUBLICATION

a. Draft Financial regulation
applicable to the financial
regulation of Europol.

19-203.96 JHA
(1909) Pt. B 9b

Council

Press release 5727/96 (Presse
63)
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docs. 5845/96 EUROPOL 21
5460/96 EUROPOL 18

b. Europol
- rights and obligations of
liaison officers.

doc. 5459/96 EUROPOL 17 +
EXT 1 (fi,s) + COR 1 (d) +
COR 2 (en)

19-20.3.96

JHA

(1909) Pt. B 9¢

Council

Press release 5727/96 (Presse
63)
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SUMMARY OF TEXTS ADOPTED IN THE FIELD OF JUSTICE AND HOME
AFFAIRS - TITLE VI - AFTER MAASTRICHT.

1997

SUBJECT ADOPTION PUBLICATION

173. EDU / EUROPOL 20.1.97 General  Affairs
Council (1984) Pt. A 7

a) Adoption of notes relative
to the Europol Drugs Unit.

doc. 11467/96 EUROPOL 65

- Europol computer system:
report to JHA Council

doc. 11084/96 EUROPOL 57

- Draft EDU / Europol work
programme for 1997

doc. 11085/1/96 EUROPOL
S§REV 1

- Activity report for EDU /
EUROPOL for period 1.1 to
30.6.96

doc. 11086/96 EUROPOL 59

- Discharge for EDU
coordinator concerning the
implementation of the EDU
budget (1995)

doc. 11127/96 EUROPOL 60

- Draft amended
supplementary  budget for
1996 (VAT reimbursement)
doc. 11128/96 EUROPOL 61
b) Principles governing the

protection of EUROPOL
confidentiality
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docs. 11468/1/96 EUROPOL
66 REV 1
11143/96 EUROPOL 62

174. Joint Action adopted by
the Council on the basis of
Article K.3 TEU, relating to
the fight against trafficking in
human beings and against the
sexual exploitation of children.

docs. 5297/97 CK4 3 + COR 1
(fi, d, I, en, dk, gr) 12372/1/96
CK4 58 REV 1 +COR 1 (nl)
+ COR 2 (s)

24/25.2.97 General
Council (1989) Pt. A 14

Affairs

OJL 63 4.3.97

175. Report to Council on
joint customs operations in
1996.

doc. 6096/1/97
ENFOCUSTOM 12 REV 1

21/22.4.97 Agriculture
Council (2000) Pt. A 19

176. Report of the European
Council high-level group on
organised crime.

docs. 7482/2/97 JHA 15 REV
2 7421/97 JHA 14

28.4.97. JHA Council (2002)
Pt.B2

0J C25115.8.97

on the
Dublin

177. Conclusions
application of the
Convention.

docs. 8202/97 ASIM 100
8140/97 ASIM 99 + COR 1 (s)
8140/1/97 ASIM 99 REV 1

(fi)

26/27.5.97
(2008) Pt. A 1

JHA Council

0J C 191 23.6.97

178. Reports on the activities
of CIREA

- 1994 and 1995

- 1996

doc. 5357/1/97 CIREA 5 REV
1+COR 1

26/27.5.97
(2008) Pt. A 2

JHA Council

0J C 191 23.6.97

179. Decision (97/340/jha) on
the exchange of information

26/27.5.97
(2008) Pt. A 3

JHA Council

OJ L 147 5.6.97
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concerning assistance for the
voluntary return of third
country nationals.

docs. 6598/97 ASIM 97
6503/97 ASIM 43

180. Explanatory report on the
convention relating to the
protection of the financial
interests of the European
Communities.

docs. 7710/97 JUSTPEN 38
5266/97 JUSTPEN 2 + COR 1
+COR 2 REV 1 (d) + COR 3

26/27.5.97
(2008) Pt. A 4

JHA

Council

0J C 191 23.6.97

181. Report to the Council on
the Europol computer system.

doc. 7390/1/97 EUROPOL 19
REV 1

26/27.5.97
(2008) Pt. A 5

JHA

Council

182. Act
establishing
- the convention relating to the
service in the Member states
of the EU of extrajudicial
documents in civil or
commercial matters

- protocol on the
interpretation of the above.

of the Council

ECJ

docs. 7869/1/97 JUSTCIV 41
REV 1 7136/1/97 JUSTCIV
27REV 1+ COR 1 (nl) +
COR 2 (es) + COR 3 (nl) +
COR 4 (s) + COR 5 (s)
7136/2/97 JUSTCIV 27 REV
2 (dk) 7162/97 JUSTCIV 29
+COR 1 (ga) + COR 2 (dk) +
COR 3 (5)

7162/1/97 JUSTCIV 29 REV
1 (nl) + COR 1 (nl) + COR 2
(nl)

Convention and  protocol
signed by the representatives
of the governments of the

26/27.5.97
(2008) Pt. A 6

JHA

Council

0J C 261 27.8.97

0J C26127.8.97
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Member States on 26.5.97

183. Explanatory report on the
convention relating to
extradition between the
Member States of the EU.

docs. 7870/97 JUSTPEN 40
7135/97 JUSTPEN 26 + COR

1 (p)
7135/1/97 JUSTPEN 26 REV

1(s)

26/27.5.97
(2008) Pt. A 7

JHA

Council

0J C 191 23.6.97

185. Explanatory report on the
convention on the accession of
the Republic of Austria, the
Republic of Finland and the
Kingdom of Sweden to the
convention on the law
applicable to  contractual
obligations, opened for
signature in Rome 19.6.80, as
well as to the first and second
protocols  concerning  its
interpretation by the ECJ.

docs. 7868/97 JUSTCIV 40
7072/97 JUSTCIV 24

26/27.5.97
(2008) Pt. A 8

JHA

Council

0J C 191 23.6.97

186. Texts adopted in the field
of immigration and asylum
sent, or to be sent, to the
CCEE and to Cyprus.

docs. 6573/2/97 ASIM 45
REV 2

26/27.5.97
(2008) Pt. A9

JHA

Council

187. Joint Action adopted by
the Council on the basis of
Article K.3 TEU, on
cooperation in the field of
public order and safety.

docs. 8164/97 ENFOPOL 117
8012/97 ENFOPOL 11 + COR
1 (i, nl, es) + COR 2 (s)

26/27.597 JHA
(2008) Pt. A 10

Council

OJL 147 5.6.97

188. Coordinator’s report on
EDU activities in 1996.

26127597 JHA
(2008) Pt. A 11

Council
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docs. 8236/97 EUROPOL 31
6711/97 EUROPOL 14

189. EDU Budget for 1998.

doc. 7422/3/97 EUROPOL 20
REV 3

26/27.597 JHA
(2008) Pt. A 12

Council

190. Evaluation mechanism
for establishing, at the EU
level, a situation report on
organised crime.

doc. 6204/2/97 ENFOPOL 35
REV 2

26/27.5.97 JHA
(2008) Pt. A 13

Council

191. Rules of procedure for
the Committee set up under
Article 18 of the Dublin
Convention of 15.6.90.

doc. 8057/1/97 JUR 169
ASIM 97 REV 1

26/27.597 JHA
(2008) Pt. A 14

Council

192.  Guide to effective
practice for the control of
persons at external borders.

doc. 8271/97 ASIM 105 +
COR 1

26/27.5.97 JHA
(2008) Pt. A 17

Council

193. EUROPOL

- Rules applicable to analysis
files

doc. 6100/4/97 EUROPOL 10
REV 4

- Staff regulations

doc. 6034/2/97 EUROPOL 8
REV 2

26/27.597 JHA
(2008) Pt. A 18

Council

194. Convention relating to the
fight  against corruption
involving officials of the
European Communities or of

26/27.5.97
(2008) Pt. B9

JHA

Council

0J C 195 25.6.97
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the Member States of the EU.

docs. 8092/97 JUSTPEN 45

8075/97 JUSTPEN 44 + COR
1

Convention signed by
representatives of the

governments of the Member
States on 26.5.97

195. Regulation (EC) no.
1035/97 of the Council
creating a European

monitoring centre on racism
and xenophobia.

docs. 8330/97 EMCR 15 +
ADD 1+ ADD 2
8329/97 EMCR 14

2.6.97 General Affairs council
(2011) Pt. A 14

OJL 151 10.6.97 p.1

196.  Decision  of  the
representatives of the
governments of the Member
States establishing the location
of the European monitoring
centre ~on racism  and
xenophobia.

doc. 8624/97 EMCR 16

2.6.97 Conference of the
Representatives of the
Governments of EU Member
States

0J C 194 25.6.97

197. Resolution on the
prevention and control of
football hooliganism based on
the exchange of experiences,
stadium bans and media
policy.

docs. 8253/97 ENFOPOL 123
8246/97 ENFOPOL 121 +
COR 1 (fi) + COR 2 (nl)

9.6.97 ECOFIN
(2014) Pt. A 10

Council

0J C 193 24.6.97

198. Resolution on the
exchange of results of DNA
analysis.

docs. 8254/97 ENFOPOL 124
8247/97 ENFOPOL 122 +
COR 1 (s)

9.6.97 ECOFIN
(2014) Pt. A 11

Council

0J C 193 24.6.97
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199.  Resolution on a
handbook for joint customs
surveillance operations.

docs. 8255/97
ENFOCUSTOM 30
8248/97 ENFOCUSTOM 28

9.6.97 ECOFIN
(2014) Pt. A 12

Council

0J C 193 24.6.97

200. Joint Action adopted by
the Council on the basis of
Article K.3 of the TEU, on the
refining of targeting criteria,
methods of selection and the
collection of customs and
police information.

docs. 8256/97
ENFOCUSTOM 31
8248/97 ENFOCUSTOM 29

9.6.97 ECOFIN
(2014) Pt. A 13

Council

OJ L 159 17.6.97

201. Interim report of the
Presidency of the European
Council on  drug-related
activities.

doc. 8520/2/97
CORDROGUE 32 REV 2

9.6.97 ECOFIN
(2014) Pt. A 21

Council

202. Joint Action adopted by
the Council on the basis of
Article K.3 TEU on the
exchange of information to
evaluate the risk of and to
control new synthetic drugs.

doc. 8984/97 CORDROGUE
41+ COR 1 (s) + COR 2 (nl)

16.6.97 Written procedure
(telexes no. 2645, 16.6.97 and
no. 2706, 17.6.97)

OJ L 167 25.6.97

203. Act of  Council
establishing, on the basis of
Article K.3 TEU and of
Article 41 para. 3 of the
EUROPOL Convention, the
protocol on the privileges and
immunities for EUROPOL,
the members of its agencies,
for its co-directors and of its
agents.

19.6.97 Environment Council
(2017)Pt. A 1

0J C22119.7.97
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docs. 8798/97 EUROPOL 37
8035/97 EUROPOL 30 +
COR 1+ COR 2 + COR 3 (fi).

Protocol signed by the
permanent representatives of
the Member States on 19.6.97

204. Act of Council drawing
up the second protocol to the
convention relating to the
protection of the financial
interests of the European
Communities.

docs. 8926/1/97 JUSTPEN 53
REV 1

8614/97 JUSTPEN 51 + COR
1 (d) + COR 2 (dk) + COR 3
(gr)

Protocol signed by the
permanent representatives of
the Member States on 19.6.97

19.6.97 Environment Council
(2017)Pt. A 2

0J C22119.7.97

205. Act of the Council
drawing up the second
protocol to the convention on
the protection of the financial
interests of the FEuropean
Communities.

- Declaration of the European
Commission

docs. 9171/97 JUSTPEN 55
9172/97 JUSTPEN 56

25.6.97 Agriculture Council
(2018) Pt. A 12

206. Council resolution on
unaccompanied minors from
third countries.

docs. 8671/97 ASIM 117 +
COR 1 (f, 1, dk, gr, es, s)
8745/97 ASIM 119

8746/1/97 ASIM 119 REV 1
(s) 8746/2/97 ASIM 119 REV
2 (fi)

26.6.97 General
Council (2019) Pt. A9

Affairs

0J C22119.7.97 p.23
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207. Council decision on the
monitoring and
implementation of acts
adopted in the field of asylum.

docs. 8882/97 ASIM 123
8590/97 ASIM 113 + COR 1

(fi)

26.6.97

General

Council (2019) Pt. A 10

Affairs

OJL 178 7.7.97

208. Council decision relating
to the rules applicable to
national experts seconded to
the General Secretariat of the
Council in the context of
implementing the action plan
on the fight against organised
crime.

docs. 8950/97 JAI 23
8949/97 JAI 22 + COR 1 (d) +
COR 2

26.6.97

General

Council (2019) Pt. A 11

Affairs

209. Explanatory report

- on to the Convention
established on the basis of
Article K.3 TEU, relating to
the service in the Member
states of the EU of
extrajudicial matters in civil or
commercial matters

- on the protocol on the ECJ
interpretation of the above
Convention.

docs. 8554/97 JUSTCIV 49
8162/97 JUSTCIV 46
8162/1/97 JUSTCIV 46 REV
1 (s) 8163/97 JUSTCIV 47

26.6.97

General

Council (2019) Pt. A 12

Affairs

0J C26127.8.97

210. Joint Action adopted by
the Council on the basis of
Article K.3 TEU, on the
financing of specific projects
for the benefit of displaced
persons who have found
temporary protection in the
Member States and of asylum
seekers (favouring voluntary
repatriation - 1997)

22.7.97

General

Council (2024) Pt. A 15

Affairs

OJ L 20531.7.97
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docs. 9668/97 ASIM 145 FIN
277 9580/97 ASIM 142 FIN
276

211. Joint Action adopted by
the Council on the basis of
Article K.3 TEU, envisaging
the financing of specific
projects for the benefit of
asylum seekers and refugees
(improving reception
conditions - 1997)

docs. 9688/97 ASIM 145 FIN
277 9581/97 ASIM 143 FIN
276

22.7.97 General
Council (2024) Pt. A 15

Affairs

OJ L 20531.7.97

212. Publication of the Dublin

Convention in the Official
Journal of the European
Communities.

doc. 9738/97 ASIM 148

22.7.97 General
Council (2024) Pt. A 16

Affairs

0J C25419.8.97

213. Decision no. 1/97 of the
committee  established by
Article 18 of the Dublin
Convention of 15.6.90
concerning provisions for the
implementation of the
Convention.

doc. DUBLIN CONV 2403/97

Written procedure (telex 3452
4.997) completed 9.9.97
(telex 3510)

214. Decision no. 2/97 of the
committee  established by
Article 18 of the Dublin
Convention of 15.6.90,
establishing the Committee’s
rules of procedure.

doc. DUBLIN CONV 2404/97

Written procedure (telex no.
3452 of 4.9.97) completed
9.9.97 (no. telex 3510)

OJ L 281 14.10.97

215. Joint position on the
negotiations in the Council of
Europe and the OECD in
regard to the fight against
corruption.

6.10.97 General
Council (2029) Pt. A 16

Affairs

OJ L 279 13.10.97
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docs. 10588/97 JUSTPEN 77
10580/97 JUSTPEN 74 +
REV 1 (I) + COR 1 (fi) +
COR 2 (p) + COR 3 (fi) +
COR 4 (s) + COR 5 (fi)

216. Consequences of the
annulment, by the Court of
Justice of regulation (EC) no.
2317/95 of the Council,
determining the third countries
whose nationals require a visa
when crossing the external
borders of the Member States.

- Reconsultation of the
European Parliament.

doc. 10819/97 ASIM 178 +
COR 1 (i, en, p, s)

6.10.97 General
Council (2029) Pt. A 17

Affairs

217. Council opinion on the
draft triennial programme
(1998-2000) of the European
Observatory on drugs and drug
addiction (EMCDDA).

doc. 10987/1/97
CORDROGUE 64 SAN 107
FIN 34 REV 1

20.10.97 Agriculture Council
(2034) Pt. A 16

218. Second joint position on
the negotiations in the Council
of Europe and the OECD
regarding the fight against
corruption.

docs. 11014/97 JUSTPEN 85
10796/97 JUSTPEN 82

13.11.97 Industry Council
(2043) Pt. A 2

OJ L 32021.11.97

219. The fight against drugs:
cooperation mechanisms for

Latin America and the
Caribbean.

doc. 9946/1/97
CORDROGUE 58 REV 1

13.11.97 Industry Council
(2043) Pt. A 3

220. EUROPOL

4.12.97 JHA Council (2055)
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a) Rules governing the
external relations of Europol
with bodies linked to the EU

doc. 8031/5/97 EUROPOL 26
REV 5

b) Rules governing the
external relations of Europol
with third states and bodies not
linked to the EU

doc. 8034/6/97 EUROPOL 29
REV 6

c) Rules concerning the
transmission of personal data
by Europol to third countries
and third parties.

doc. 8032/8/97 EUROPOL 27
REV 8

d) Recommendations
regarding the budget.

doc. 12051/1/97 EUROPOL
62 REV 1+ COR 1 (d) + COR
2 (d)

Pt. A1

4.12.97
Pt. A1

4.12.97
Pt. A1l

5.12.97
Pt.AS

JHA

JHA

JHA

Council (2055)

Council (2055)

Council (2055)

221. Preparatory work for the
revision of the Brussels and
Lugano Conventions.

doc. 12308/97 JUSTCIV 86

4.12.97
Pt.A3

JHA

Council (2055)

222.  Project-based action
against transnational organised
crime.

- Practical guidelines.

docs. 12366/97 CRIMORG 19
10110/2/97 CRIMORG 3
REV2+ADD 1

4.12.97
Pt. A4

JHA

Council (2055)

223. Joint action establishing
evaluation procedures for the
international undertakings in
the fight against organised

5.12.97
Pt.A6

JHA

Council (2055)

OJ L 344 15.12.97
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crime.

docs. 12726/97 CRIMORG 27
+ADD 1 + ADD 1 COR 1
(en)

12709/97 CRIMORG 26 +
COR 1 (fi)

224. Resolution on marriages
of convenience.

docs. 12346/97 ASIM 222
12337/97 ASIM 221

4.12.97 JHA Council (2055)
Pt. A7

0J C38216.12.97

225. Report to the European
Council on drugs.

docs. 13161/97
CORDROGUE 83

12254/2/97 CORDROGUE 74
REV 2

8.12.97 General
Council (2057)Pt. A 6

Affairs

226. Report of the Council to
the FEuropean Council on
achievements in the field of
justice and home affairs in
1997.

docs. 13291/1/97 JHA 42
REV 1
13191/1/97 JHA 40 REV 1

10.12.97 Transport Council
(2059) Pt. A 15

227. Adoption, in the official
languages of the Communities,
of a resolution establishing
priorities for cooperation in
the field of justice and home
affairs for the period from
1.1.98 to the date of the entry
into force of the Amsterdam
Treaty.

docs. 12828/97 JAI 33
12746/97 JAI 29 + COR 1 (fi)

18.12.97 Fisheries
(2063) Pt. A 28

Council

OJC1115.1.98

228. Decision nominating the
coordinator, the deputy
coordinators and the other
members of the Europol Drugs

18.12.97 Fisheries
(2063)

Council

78

PE 228.145




Justice and home affairs

Unit’s management team.

docs. 12528/97 CK4 44
12469/97 EUROPOL 65 +
COR1REV1

229. Act of  Council,
establishing, on the basis of
Article K.3  TEU, the
convention relating to mutual
assistance between customs
administrations  (Naples 11
Convention).

docs. 12450/97
ENFOCUSTOM 66

12781/97 ENFOCUSTOM 70
+ COR 1 (f, en, s)

Convention signed on
18.12.97 by the permanent
representatives.

18.12.97 Fisheries
(2063)

Council

0JC2423.1.98

230. Explanatory report on the
protocol to the convention
relating to the protection of the
financial interests of the
European Communities.

docs. 13290/97 JUSTPEN 116
12625/97 JUSTPEN 108 +
COR 1

19.12.97 Fisheries
(2063)

Council

OJC1115.1.98

231. Report on work on legal
data-processing.

doc. 11675/97 JURINFO 14

19.12.97 Fisheries
(2063)

Council
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SUMMARY OF TEXTS ADOPTED IN THE FIELD OF JUSTICE AND HOME
AFFAIRS - TITLE VI - AFTER MAASTRICHT.
1998

SUBJECT ADOPTION PUBLICATION
232. EU Action plan on the | 26.1.98 General  Affairs

influx of migrants from Iraq
and the neighbouring region.

doc. 5573/98 ASIM 13
EUROPOL 12 PESC 27
COMEM 4 COSEE 4

Council (2066) Pt. B 11

233. Council decision relating
to the sharing of costs of the
preparation of film masters for
uniform residence permits.

docs. 6010/98 ASIM 34
5972/98 ASIM 32 + COR 1

(p)

19.3.98 JHA Council (2075)
Pt A 1

OJL 99 31.3.98

234. Exchange of information
in the field of asylum and
immigration.

docs. 6012/98 ASIM 35
10295/2/97 ASIM 162 REV 2
7341/6/97 ASIM 73 REV 6 +
COR 1 ()

19.3.98 JHA Council (2075)
Pt.A2

235. Conclusions concerning
the 40 recommendations of the
G8 on organised crime, the 25
recommendations concerning
terrorism and the 10 principles
relating to combating crime
using advanced technology.

doc. 6446/98 CK4 13

19.3.98 JHA Council (2075)
Pt.A3

236. Joint action setting up a
programme of  training,
exchanges and cooperation in
the field of asylum policy,
immigration and the crossing

19.3.98 JHA Council (2075)
Pt A 4

OJL 99 31.3.98
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of external borders.
(“Odysseus” programme).

docs. 6328/98 ASIM 55
6009/98 ASIM 33 FIN 34 +
COR 1 (5)

237. Missing persons and
unidentified corpses.

docs. 6274/98 ENFOPOL 33
8990/97 ENFOPOL 138 +
COR 1

19.3.98 JHA Council (2075)
Pt AS

238. Report on joint customs
surveillance  operations  in
1997.

docs. 6339/98
ENFOCUSTOM 12
5317/1/98 ENFOCUSTOM 4
REV 1

19.3.98 JHA Council (2075)
Pt.A6

239. Europol Drugs Unit
a) Activity report for 1997.

docs. 6369/98 EUROPOL 32
5587/98 EUROPOL 14 +
COR 1 (en, dk, es, p)

b) Work programme for 1998.

doc. 5739/1/98 EUROPOL 18
REV 1

19.3.98 JHA Council (2075)
Pt. A7

240. Europol
a) Interim solution for the
computer system.

doc. 11220/1/97 EUROPOL
56 REV 1

b) Regulations for the receipt
by Europol of information
from third parties and third
countries.

doc. 6660/98 EUROPOL 38

c¢) Confidentiality regulations.

19.3.98 JHA Council (2075)
Pt. A8
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doc. 5694/2/98 EUROPOL 17
REV 2+ COR 1

241. Joint action setting up a
programme of  training,
exchanges and cooperation for
persons involved in the fight
against  organised  crime
(“Falcone” programme).

docs. 6796/98 CRIMORG 39
6708/98 CRIMORG 38 +
COR 1 (dk)

19.3.98 JHA Council (2075)
Pt. A9

OJL 99 31.3.98

242, Transparency of Council
activities under Title VI of the
TEU - Conclusions of the
Council.

doc. 6407/98 JAI 6

19.3.98 JHA Council (2075)
Pt. 3

243. Joint action for the
financing of specific projects
for displaced persons who
have temporary protection in
the Member States or who are
asylum seekers.

- Joint action for the financing
of specific projects for asylum
seekers and refugees.

docs. 6691/98 ASIM 70 FIN
52

6420/98 ASIM 57 FIN 47 J/L
6421/98 ASIM 58 FIN 48 J/L
+COR 1 (s)

Formal: 27/28.3.98 General
Affairs Council (2085) Pt. 15

OJL 138 9.5.98

OJ L 1389.5.98

244. Annual evaluation of the
terrorist threat.

doc. 7607/1/98 ENFOPOL 51
REV 1

25.598 (Formal) General
Affairs Council (2099) Pt. 1

245. Financing of terrorism.

doc. 6141/2/98 ENFOPOL 29
REV 2

idem Pt. 2
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246. Report on the
implementation of resolution
of 9.6.97 on the exchange
DNA analysis results.

doc. 7471/98 ENFOPOL 47 +
COR 1 (en)

idem Pt. 3

247. Report on the
implementation of resolution
of 9.6.97 on the prevention
and control of football
hooliganism based on the
exchange of experience, bans
from stadiums and media
policy.

doc. 7813/98 ENFOPOL 60

idem Pt. 4

248. Conclusions of the
Council on encryption and law
enforcement.

doc. 8116/1/98 ENFOPOL 69
REV 1

idem Pt. 5

249, Report on the
implementation of the joint
action of 26.5.97 relating to
cooperation in the field of
security and public order.

doc. 7857/98 ENFOPOL 64
7386/98 ENFOPOL 45 (J/L)

idem Pt. 6

250. Council report on the
implementation of the joint
action of 1996 on action
against racism and
xenophobia.

doc. 7808/1/98 TUSTPEN 44
REV 1+ COR 1 (en)

idem Pt. 7

251. Council recommendation
concerning the provision of
equipment for the detection of
false documents at entry points

idem Pt. 8

0JC 18917.6.98
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to the EU.

docs. 8695/98 ASIM 135
8594/98 ASIM 132 + COR 1
J/L (en, 1, dk, p) + COR 2 (s)

252. Explanatory report on the
Convention drawn up on the
basis of Article K.3 TEU on
mutual assistance and
cooperation between customs
administrations.

docs. 8336/98
ENFOCUSTOM 27

8337/98 ENFOCUSTOM 28 +
COR 1 (d) J/L

idem Pt. 10

0JC 189 17.6.98

253. Internal regulations of the
committee  created  under
Article 16 of the Convention
on the use of information
technology for  customs
purposes (CIS Convention).

doc. 5913/2/98
ENFOCUSTOM 8 REV 2

idem Pt. 11

254. Report on the
implementation of resolution
of 29.11.96 on the
establishment of agreements
between police and customs in
the fight against drugs.

doc. 7304/98 ENFOCUSTOM
22 ENFOPOL 46 CRIMORG
51

idem Pt. 12

255. Convention on the
recognition and enforcement
of judgements in matrimonial
matters.

- Protocol on the interpretation
by the Court of Justice of the
European Communities of the
Convention on the recognition
and enforcement of
judgements in matrimonial

idem Pt. 13

0J C22116.7.98
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matters.

doc. 8861/98 JUSTCIV 53

256. - Explanatory reports on:

The Convention on the mutual
recognition and enforcement
of judgements in matrimonial
matters.

doc. 8199/98 JUSTCIV 49 +
CORRIGENDA (see
JUSTCIV 54) J/L

The  protocol on the
interpretation by the Court of
Justice of the European
Communities of the
Convention on the mutual
recognition and enforcement
of judgements in matrimonial
matters.

doc. 8880/98 JUSTCIV 54 +
ADD 1 T/A

8200/98 JUSTCIV 50 REV 1
(p) J/L

idem Pt. 14

0J C22116.7.98

257. Council communication
on a uniform format for
residence permits.

docs. 8663/98 ASIM 134
10683/1/97 ASIM 173 REV 1
J/L

idem Pt. 15

0J C 193 19.6.98

258. Pre-accession pact on
organised crime between the
Member States of the EU and
the candidate countries of
central and eastern Europe and
Cyprus.

doc. 8331/98 CRIMORG 72
CCEE 65

Text

approved by

Council 28.5.98.

JHA

0J C22015.7.98

259. Draft list of the acquis of
the EU and its Member States

COREPER (Part II) 3.6.98
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in the field of Justice and
Home Affairs, (as at 30.3.98).

doc. 6473/3/98 JHA 7 ELARG
51 REV 3

260. Report on work in
progress in the fight against
organised crime for the Cardiff
European Council.

docs. 7303/4/98 CRIMORG
45 REV 4
9178/98 CRIMORG 90

8/9.6.98  General
Council (2104) Pt. 12

Affairs

261. Report including the
principal elements of a post-
1999 anti-drugs strategy for
the EU, on  activities
undertaken in the field of
drugs and related questions
under the UK Presidency, for
the European Council.

doc. 7930/2/98
CORDROGUE 26 SAN 80
PESC 118 ENFOPOL 70 REV
2

idem Pt. 13

262. Act of the Council
establishing the Convention on
driving disqualifications.

docs. 9154/98 JUSTPEN 63 +
COR 1

8383/2/98 JUSTPEN 54 REV
2+ COR 1 (d) + COR 2 (es) +
COR 3 (dk) + COR 4 (s) J/L

16/17.6.98
Council (2106)

Environment

0J C21610.7.98

263. Report on legal data
processing work in the first
half of 1998.

doc. 8287/98 JURINFO 8 +
COR 1 (f, 1, dk, gr, p, fi) +
COR 2 (s)

29.6.98 General
Council (2911) Pt. 18

Affairs

264. Joint action establishing a
collective evaluation

idem Pt. 19

OJL 191 7.7.98
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mechanism for the adoption,
application and  effective
implementation by candidate
states of the EU acquis in the
field of justice and home
affairs.

docs. 9753/98 JHA 22
ELARG 62

9586/98 JHA 21 ELARG 61
(J/L)

265. Joint action on good
practice in mutual legal
assistance in criminal matters.

docs. 9480/98 CRIMORG 101
+COR 1+ COR 2

9139/1/98 CRIMORG 87
REV 1 +REV 2 (s) + REV 3

(d, p)

idem Pt. 20

OJL 191 7.7.98

266. Joint Action on the
creation of a European judicial
network.

docs. 9481/98 CRIMORG 102
+COR 1 + COR 2

9140/1/98 CRIMORG 88
REV 1 +COR 1 (s) J/L

idem Pt. 21

OJL 191 7.7.98

of the
Unit at

267. Participation
Europol  Drugs
meetings of CIREFI.

doc. 9595/98 CIREFI 46
EUROPOL 66

idem Pt. 22

268. Common principles for
the exchange of CIREFI data.

doc. 9987/98 CIREFI 48

13/14.7.98 General
Council (2113) Pt. 23

Affairs

269. EUROPOL: Budget for
1999

doc. 11135/98 EUROPOL 100

24.9.98 JHA Council (2116)
Pt Al

270. Report on activities of

24.9.98 JHA Council (2116)
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Europol Drugs Unit (1.198-
30.6.98) - six-month report.

docs. 10954/98 EUROPOL 97
10140/1/98 EUROPOL 72
REV 1

Pt.A2

271. Exercise of the functions
of he director of EUROPOL
after the entry into force of the
Europol Convention.

docs. 11272/98 EUROPOL
103

10569/3/98 EUROPOL 77
REV 3

24.9.98 JHA Council (2116)
Pt. A3

272. Transfer of the strategic
management of TECS [the
Europol Computer System]
project to the Management
Board of Europol.

docs. 10970/98 EUROPOL 98
10602/98 EUROPOL 78

24.9.98 JHA Council (2116)
Pt. A4

273. Europol computer system
(TECS) - Progress report.

docs. 10724/1/98 EUROPOL
83 REV 1
11197/98 EUROPOL 101

24.9.98 JHA Council (2116)
PtAS

274. Explanatory report on the
convention on corruption.

doc. 9016/1/98 JUSTPEN 61
REV 1

24998 JHA Council (2116)
Pt. 3

275. EUROPOL

- Preparatory work for the
entry into force of the Europol
Convention.

doc. 10950/2/98 EUROPOL
96 REV 2

Text approve by the JHA
Council 24.9.98

276. Pre- accession pact on
organised crime between the

Approved by COREPER

30.9.98
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Member States of the EU and
the candidate states of East
and Central Europe and
Cyprus - Expert Group
[PAPEG].

doc. 10903/1/98 CRIMORG
129 PECOS 112 REV 1

277. Council Conclusions on
child pornography.

Approved by the General
Affairs Council 6.10.98

Press release 322 (11602/98)

278. EUROPOL

- Formal acts of Europol
administration council, 1st and
15th Oct. 1998 - letter from
President of Europol
Management Board to the
President of the EU Council.

docs. 12082/98 EUROPOL
110 12081/1/98 EUROPOL
109 REV 1

- Act of the Council
establishing the rules on the
external relations of Europol
with third countries and bodies
not linked to the EU.

doc. 10889/98 EUROPOL 94

- Act of the Council drawing
up the rules on the receipt of
information from third parties
by Europol.

doc. 10887/98 EUROPOL 92

- Act of the Council adopting

the regulations on the
confidentiality of Europol
data.

doc. 10884/98 EUROPOL 89

- Act of the Council adopting
the rules applicable to Europol
analysis files.

Adopted by the Consumer
Council 3.11.98 Pt. A 16

0J C2630.1.99

0J C2630.1.99

0J C2630.1.99

0J C2630.1.99

0JC2630.1.99

&9
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doc. 10882/98 EUROPOL 87

279. Joint action on money
laundering, the identification,
tracing and seizure of the
instruments and proceeds of
organised crime.

docs. 11881/1/98 CRIMORG
156 REV 1

11387/98 CRIMORG 137 +
COR 1 (p), COR 2 (d), COR 2
REV 1 (d), COR 3 (f, d, i, nl,
en, dk, gr, es, p fi)

11387/1/98 CRIMORG 137
REV 1 (s) + COR 1 (s)

3.12.98 JHA Council (2146)
Pt. A1

OJL 3339.12.98

280. New visa regulations -
response to letter from the
President of the FEuropean
Parliament dated 13.7.98.
(doc. 10642/98 EP-L ASIM
187 VISA 15)

doc. 12487/98 ASIM 226
VISA 27+ REV 1 (f)

3.12.98 JHA Council (2146)
Pt. A2

281. Integration of the CCEE
and Cyprus into the exchange
of statistical data through
CIREFI.

doc. 1241/98 CIREFI 61

3.12.98 JHA Council (2146)
Pt. A3

282. Adoption, in the official
languages of the Communities,
of the Council decision on the
procedure for the issue of the
uniform residence permit.

docs. 12383/98 ASIM 223
VISA 24

11469/98 ASIM 202 VISA 20
+ COR 1 (nl, es, p)

3.12.98 JHA Council (2146)
Pt. A4

OJL 3339.12.98

283. Proposals for improving
the methodology for the
collection of statistical data on

3.12.98 JHA Council (2146)
PLAS
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xenophobically,
anti-semitically
crimes and offences.

racially or
motivated

doc. 12132/1/98 ENFOPOL
111 REV 1 + COR 1 (en)

284. Judicial Cooperation in
civil matters.

a) Revision of the Brussels
Convention 1968 and the 1988
Lugano Convention.

- Progress report.

doc. 12201/1/98 JUSTCIV
120REV 1

b) Draft convention on the law
applicable to extra-contractual
obligations (Rome 1II) -
Progress report.

doc. 11506/1/98 JUSTCIV
118 REV 1

3.12.98 JHA Council (2146)
Pt.A6

285. Joint action on the
creation of a European Image
Archiving System for false
documents (FADO).

docs. 13515/98 ASIM 252
FAUXDOC 19+ ADD 1
12838/98 ASIM 233
FAUXDOC 16 + COR 1 (en)

3.12.98 JHA Council (2146)
Pt. A7

OJL 3339.12.98

286. Explanatory report on the
Convention on  corruption
involving officials of the
European Communities or
officials of the Member States
of the EU.

docs. 12810/1/98 JUSTPEN
104 REV 1

11542/98 TUSTPEN 95 +
COR 1 (p)

3.12.98 JHA Council (2146)
Pt. A8

0J C39115.12.98

287. EUROPOL Budget
- Discharge accorded to the

3.12.98 JHA Council (2146)
Pt.A9
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coordinator of the EDU for the
execution of the EDU budget.

doc. 12632/1/98 EUROPOL
113 REV 1

288. EUROPOL
programme for 1999.

work

doc. 12642/1/98 EUROPOL
114 REV 1

3.12.98 JHA Council (2146)
Pt. A 10

289.
statute.

EUROPOL personnel

docs. 10883/3/98 EUROPOL
88 REV 3

12081/2/98 EUROPOL 109
REV 2

3.12.98 JHA Council (2146)
Pt. A 11

0JC26 30.1.99

290. Council decision
instructing Europol to deal
with offences committed or
likely to be committed in the
field of terrorism which
threaten life, public safety or
the freedom of persons or
goods.

docs. 12643/2/98 EUROPOL
115REV 2
12913/98 EUROPOL 118

3.12.98 JHA Council (2146)
Pt. A 12

0JC2630.1.99

291. Report of the Council on
the implementation of the
resolution adopted on 20.12.96
on individuals who cooperate
with the judicial process
system in the fight against
organised crime.

doc. 9258/3/98 CRIMORG 96
REV 3

3.12.98 JHA Council (2146)
Pt. A 13

292. Elements of an EU
strategy in the fight against
crime using advanced
technology.

3.12.98 JHA Council (2146)
Pt A 14

92

PE 228.145




Justice and home affairs

doc. 11893/2/98 CRIMORG
157 REV 2+ REV 3 (s)

293. Financing of the EDU
and Europol activities in 1999.

doc. 13476/1/98 EUROPOL
120REV 1

3.12.98 JHA Council (2146)
Pt. A 15

294. Addition to the definition
of the crime of trafficking in
human beings which appears
in the annex set out in Article
2 of the Europol Convention.

- Council decision.

docs. 12367/2/98 EUROPOL
111 REV 2
12902/98 EUROPOL 117

3.12.98 JHA Council (2146)
Pt. A 16

0JC2630.1.99

295. Convention on the use of
information technology for
customs purposes and
regulation (EC) of the Council
no. 515/97 of 13.3.97

- Identification of the type of
information to be introduced
into the databases.

doc. 12861/98
ENFOCUSTOM 63

3.12.98 JHA Council (2146)
Pt.A 17

296. EUROPOL’s role in the
fight against the counterfeiting
of currency and falsification of
the means of payment.

doc. 10708/4/98 EUROPOL
80 REV 4 + COR 1 (en)

3.12.98 JHA Council (2146)
Pt. A 19

297. Recommendation
arms trafficking.

on

docs. 11071/2/98 ENFOPOL
101 REV 2
12875/98 ENFOPOL 121

7.12.98 General Affairs
Council (2148) Pt. A 17

298. Follow-up report on
organised crime for the Vienna

7.12.98 General Affairs
Council (2148) Pt. A 18
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European Council.

docs. 13879/98 CRIMORG
196

11571/4/98 CRIMORG 141
REV 4

299. Council and Commission
action plan on the best way to
implement the provisions of
the Amsterdam Treaty in
relation to the creation of an
area of freedom, security and
justice.

docs. 13843/98 JHA 40
13844/98 JHA 41

7.12.98 General Affairs
Council (2148) Pt. A 19

300. Report to the Vienna
European Council on drugs
and related matters.

docs. 13884/98
CORDROGUE 79

12334/1/98 CORDROGUE 65
CODRO 5 SAN 156 PESC
272 ENFOPOL 117 REV 1

7.12.98 General Affairs
Council (2148) Pt. A 20

301.  Council  resolution
relating to the prevention of
organised crime with a view to
the establishment of a global
strategy for fighting organised
crime.

docs. 14058/98 CRIMORG
200

13172/98 CRIMORG 180 +
COR 1 (s)

21.12.98 Environment Council
(2153) Pt. A 27

0J C 408 29.12.98

302. Joint action on making
participation in a criminal
organisation in the Member
States of the EU an offence.

docs. 13912/98 CRIMORG
199 ENFOPOL 128 JUSTPEN
115+ COR 1

7586/98 CRIMORG 52 +

21.12.98 Environment Council
(2153) Pt. A 28

OJ L 35129.12.98
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ADD 1, ADD 1 COR 1 (p),
COR 1 (nl), COR 2 (p), COR
3(d)

303. Report on legal data
processing work in the second
half of 1998.

doc. 12189/98 JURINFO 25 +
COR 1 (en)

21.12.98 Environment Council
(2153) Pt. A 46

304. Joint action on corruption
in the private sector.

docs. 14019/98 JUSTPEN 116
+COR 1

13909/98 JUSTPEN 114 +
REV 1(d,s), REV1COR 1
(s), COR 1 (f), COR 2 (p),
COR 3 (fi)

22.12.98 Research Council
(2154)Pt. A 15

OJL 358 31.12.98

305. Customs information
system (CIS) in the third pillar
- Technological requirements.

doc. 12195/98
ENFOCUSTOM 56

22.12.98 Research Council
(2154)Pt. A 16

95

PE 228.145




Justice and home affairs

SUMMARY OF TEXTS ADOPTED IN THE FIELD OF JUSTICE AND HOME
AFFAIRS - TITLE VI - AFTER MAASTRICHT.

1999

SUBJECT ADOPTION PUBLICATION

306. Act of Council setting out the financial
regulations applicable to the Europol budget.

docs. 13899/1/98 EUROPOL 121 REV 1
10885/98 EUROPOL 90 + COR 1 + COR 2

18.1.99 ECOFIN Council
(2156) Pt. A 7

0J C2530.1.99

307. Mandate of the high level group on
asylum and migration; elaboration of the
action plans concerning the principle
countries of origin and of transit of asylum
seekers and migrants.

doc. 5264/2/99 JHA 1 AG 1 REV 2

25.1.99 General Affairs
Council (2158) Pt. A 26

308. Global aid plan of EU/Latin America in
relation to the fight against drugs, especially
concerning inter-regional cooperation with
the Caribbean.

docs. 5553/99 CORDROGUE 10
13269/3/98 CORDROGUE 75 CODRO 7
REV 3

8.2.99 ECOFIN Council
(2160) Pt. A9

309. Explanatory report on the second
protocol to the Convention on the protection
of the financial interests of the European
Communities.

docs. 12062/4/98 JUSTPEN 98 REV 4
12062/5/98 JUSTPEN 98 REV 5 (d)

6280/99 JUSTPEN 8 + COR 1 (s), COR 2
(d), COR 3 (dk)

6493/99 JUSTPEN 11 + COR 1

12.3.99 JHA Council
(2166) Pt. A 1

0JC9131.3.99

310. EUROPOL: rules governing  the

Europol pension fund.

docs. 5397/99 EUROPOL 2 + COR 1
6312/99 EUROPOL 9

123.99 JHA Council
(2166) Pt. A 2
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311. EUROPOL: extension of mandate of the
management team of the Europol drugs Unit.

docs. 6194/1/99 EUROPOL 6 REV 1
6313/99 EUROPOL 10

12.3.99 JHA Council
(2166) Pt. A 3

312. EUROPOL: Act of the Council setting
out the rules on the transmission of personal

data by Europol to third countries and third
bodies.

docs. 10888/99 EUROPOL 93 + COR 1,
COR 2, COR 3(1, nl, en, gr, es, p, fi, s), COR
3REV 1 (p), COR 4 (nl), COR 5 (nl)
6311/99 EUROPOL 8

123.99 JHA Council
(2166) Pt. A 4

0J C 8830.3.99

313. EUROPOL: Activity report for 1998.

docs. 6190/2/99 EUROPOL 4 REV 2
6315/99 EUROPOL 12

123.99 JHA Council
(2166) Pt. A 5

314. Protocol drawn up on the basis of
Article K.3 TEU, on the application of money
laundering provisions in the Convention on
the use of information technology for
customs purposes and the inclusion of the
registration number of the mode of transport.

docs. 13435/98 ENFOCUSTOM 71 + COR
1 (es)
13434/98 ENFOCUSTOM 70

12.3.99 JHA Council
(2166) Pt. A 6

0JC9131.3.99

315. Council regulation (EC) no. 574/1999,
setting out the third countries whose nationals
require a visa when crossing the external
borders of the Member States.

docs. 6045/99 VISA 11 + COR 1
6044/99 VISA 10+ ADD 1

12.3.99 JHA Council
(2166) Pt. A 8

OJL 72 18.3.99

316. Telecommunications
European Judicial Network.

system of the

doc. 5630/1/99 CRIMORG 14 REV 1

15.3.99 ECOFIN Council
(2167) Pt. A 10

317. Competence of the Council authorities
in the field of justice and home affairs after
the entry into force of the Amsterdam Treaty.

Approved by COREPER
17.3.99
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doc. 6166/2/99 CK4 12 REV 2

318. Council decision on the rules applicable
to national experts seconded to the General
Secretariat of the Council ( Directorate-
General for Justice and Home Affairs) in
relation to the implementation of the protocol
integrating the Schengen Acquis into the
framework of the European Union.

docs. 6506/99 JHA 17 EVAL 19
6424/99 JHA 16 EVAL 18

22.3.99 General Affairs
Council (2168) Pt. A 11

319. Joint position, defined by the Council on
the basis of Article K.3 of the TEU,
concerning the UN draft convention on
organised crime.

docs. 5997/99 CRIMORG 24 + COR 1
5816/99 CRIMORG 18 + COR 1 (p), COR 2
(f)), REV 1 (d)

29.3.99 Transport
Council (2169) Pt. A 11

OJL 8731.3.99

320. Joint position, of 26.4.99, concerning a
joint action, adopted by the Council on the
basis of Article K.3 of the TEU, setting up
projects and measures aimed at providing
concrete support for the reception and
voluntary repatriation of refugees, displaced
persons and asylum seekers, including
emergency aid to people who have fled due to
recent events in Kosovo.

docs. 7365/99 JHA 29
7441/99 JHA 30
7476/99 JHA 32

26.4.99 General Affairs
Council (2173) Pt. A 6

OJL 114 1.5.99

321. Negotiation directives for the conclusion
of an agreement with Iceland and Norway
envisaged in Article 6 paragraph 2 of the
Schengen Protocol.

doc. 6243/1/99 SCHENGEN 12 REV 1

29.4.99 General Affairs
Council (2173) Pt. A 6

322. Act of the Council carrying the
nominations for the director and assistant
directors of Europol.

docs. 6710/1/99 EUROPOL 15 REV 1

29.4.99 Industry Council
(2174)Pt. A 15
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7154/99 EUROPOL 17

323. Adoption of the Council
Recommendation relating to the provision of
equipment for detecting false documents for
the visa services abroad and for domestic visa
services responsible for issuing and extending
visas.

docs. 7499/99 VISA 23
7296/99 VISA 19+ COR 1 (5)

29.4.99 Industry Council
(2174)Pt. A 19

0J C 140 20.5.99

324. Council decision on the extension of
Europol’s mandate in relation to the
counterfeiting of currency and falsification of
the means of payment.

docs. 6314/1/99 EUROPOL 11 REV 1
6320/1/99 EUROPOL 13 REV 1

29.4.99 Industry Council
(2174) Pt. A 22

325. Act no. 1/99, 22.4.99, of the Europol
Joint Supervisory Body, laying down its rules
of procedure.

docs. 7527/99 EUROPOL 20
7195/99 EUROPOL 18

29.4.99 Industry Council
(2174)Pt. A 23

326. Decision authorising Secretary-General
of the Council in the context of integration of
the Schengen acquis into framework of the
European Union to act as representative of
certain Member States for the purposes of
concluding contracts relating to the
installation and functioning of the "Help
Desk Server" of the Management Unit and of
the Sirene Network Phase II and to manage
such contracts.

docs. 7460/99 SCHENGEN 28 + Telex no.
1954 0£29.4.99

3.5.99 Written Procedure

OJL 123 13.5.99

327. Decision on the establishment of a
Financial Regulation governing the budgetary
aspects of the management by the Secretary-
General of the Council, of contracts
concluded in his name, on behalf of certain
Member States, relating to the installation
and the functioning of the "Help Desk
Server" of the Management Unit and of The

3.5.99 Written Procedure

OJL 123 13.5.99

99

PE 228.145



Justice and home affairs

Sirene Network Phase I1.

docs. 7655/99 SCHENGEN 34 + COR 1 +
Telex no. 1954 of 29.4.99 and no. 2026 of
30.4.99

328. Council decision relating to certain
methods concerning the application of the
agreement concluded by the Council and the
Republic of Iceland and the Kingdom of
Norway concerning the association of these
states with the implementation, application
and the development of the Schengen acquis.

docs. 8020/99 SCHENGEN 38
7818/1/99 SCHENGEN 37 REV 1

17.5.99 General Affairs
Council (2177) Pt. A 15

329. Decision on the conclusion of an
agreement with the Republic of Iceland and
the Kingdom of Norway concerning the
association of these states with the
implementation,  application and the
development of the Schengen acquis.

docs. 8059/1/99 SCHENGEN 44 REV 1
7417/99 SCHENGEN 26 + COR 1 (f, d, I, nl,
en, dk, gr, p fi, s), COR 2 (en), COR 3 (gr) +
ADD 1 REV 1

17.5.99 General Affairs
Council (2177) Pt. A 16

330. Council decision concerning the Joint
Supervisory Authority set up under Article
115 of the Convention on the application of
the Schengen agreement of 14.6.85, relating
to the gradual removal of controls at common
borders signed on 19.6.90

docs. 8060/99 SCHENGEN 45
7673/1/99 SCHENGEN 35 REV 1

20.5.99 Research
Council (2179) Pt. A 3

331. Decision relating to the definition of the
Schengen acquis with a view to its integration
into the EU.

docs. 8055/99 SCHENGEN 40
8054/99 SCHENGEN 39 + COR 1 (f1)

20.5.99 Research
Council (2179) Pt. A 4

332. Council decision on the allocation of the
legal bases in respect to the integration of the
Schengen acquis.

20.5.99 Research
Council (2179) Pt. A 5
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docs. 8057/99 SCHENGEN 42
8056/99 SCHENGEN 41 + COR 1 (fi)

333. Final report on the telecommunications | 27.5.99 JHA Council

system of the European Judicial Network. (2184) Pt. A 1

doc. 7258/2/99 CRIMORG 38 REV 2

334. Counter terrorism: Europol report. 27.5.99 JHA Council
(2184)Pt. A2

doc. 7514/1/99 EUROPOL 19 REV 1

335. Council resolution on combating|27.5.99 JHA Council

international organised crime with fuller | (2184) Pt. A 4

cover of the routes used.

docs. 7881/99 ENFOPOL 34

7805/99 ENFOPOL 32

336. Resolution on the creation of an early | 27.5.99 JHA Council

warning system for the transmission of | (2184)Pt. AS

information on illegal immigration and

facilitator networks.

docs. 7965/99 CIREFI 20 MIGR 33

8204/99 CIREFI 23 MIGR 38 + ADD 1

337. Initiative of the Federal Republic of | 27.5.99 JHA Council | OJ C 176 22.6.99

Germany on the adoption by the Council of a | (2184) Pt. A 6

decision concerning the improvement of the

exchange of information in the field of

combating the wuse of forged travel

documents.

docs. 8505/99 FAUXDOC 8 + ADD 1

8457/99 FAUXDOC 7

338. Eurodac - implementing rules. 27.5.99 JHA Council
(2184)Pt. A 7

doc. 8140/99 EURODAC 5

339. Report to the Council on joint customs | 27.5.99 JHA Council

surveillance operations in 1998.

docs. 8317/99 ENFOCUSTOM 25
5519/99 ENFOCUSTOM 3 + COR 1

(2184) Pt. A 8
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340. Draft joint position on the negotiations
relating to the draft convention on cyber-
crime, held in the Council of Europe.

docs. 8532/99 CRIMORG 58
8533/99 CRIMORG 59 + COR 1 (dk) + REV
1(d)

27599 JHA Council
(2184)Pt. A9

341. Global action plan on drugs involving
the EU, Latin America and the Caribbean.

doc. 8359/1/99 CORDROGUE 28 REV 1

27599 JHA Council
(2184) Pt. A 10

342. Council resolution aimed at
strengthening criminal sanctions to protect
against counterfeiting in view of the
forthcoming circulation of the Euro.

docs. 8815/99 JUSTPEN 38
8331/99 JUSTPEN 35 + REV 1 (s) + COR 1
(dk)

28.599 JHA Council
(2184) false B

343. Report on legal data processing work
during the first half of 1999.

doc. 7111/99 JURINFO 6

31.5.99 General Affairs
Council (2186) Pt. A9

344. Letter to third countries concerning the
use of a standard travel document in carrying
out expulsions of nationals of these countries.

doc. 7665/99 MIGR 27

31.5.99 General Affairs
Council (2186) Pt. A 12

345. Council resolution concerning a
handbook for fostering, at the international
level, police cooperation and measures aimed
at controlling violence and disorder linked to
international football matches.

docs. 8743/99 ENFOPOL 38
8358/99 ENFOPOL 37

21.6.99 General Affairs
Council (2192) Pt. A 17

346. Report on the progress of the work of
the high level working group immigration
and asylum.

doc. 9197/99 JHA 46 GA 20

21.6.99 General Affairs
Council (2192) Pt. A 18

347. Europol supplementary budget for 1999.

28.6.99 Culture Council
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doc. 7684/3/99 EUROPOL 24 REV 3

(2195) Pt. A 22

348. Council Decision

on the Agreement with the Republic of
Iceland and the Kingdom of Norway on the
establishment of rights and obligations
between Ireland and the United Kingdom of
Great Britain and Northern Ireland, on the
one hand, and the Republic of Iceland and the
Kingdom of Norway, on the other, in areas of
the Schengen acquis which apply to these
states.

docs. 9551/99 JAI 54
9357/99 JAI 50

28.6.99 Culture Council
(2195) Pt. A 22

349. Decision of the Mixed Committee at
ministerial level established by the
Agreement concluded by the Council of the
European Union and the Republic of Iceland
and the Kingdom of Norway concerning the
latter's association with the implementation,
application and further development of the
Schengen acquis adopting its Rules of
Procedure.

doc. 9356/99 JAI 49 COMIX 75

29.6.99
procedure

by  written

0oJC211 23.7.99

350. Council Decision defining 4-MTA as a
new synthetic drug which is to be subject to
control measures and criminal provisions.

docs. 10170/99 CORDROGUE 53 + COR 1
(d, nl, en, gr, fi)
10141/99 CORDROGUE 51

13.9.99 General Affairs
Council (2201) Pt. A 19

OJ L 244 16.9.99

10084/99 CORDROGUE 49
351. Financial regulation applicable to|4.10.99 JHA Council | OJ C 312
Europol. (2203) Pt. A 1 29.10.99
docs. 10096/99 EUROPOL 34
10147/99 EUROPOL 37 + COR 1
352.  Collective evaluation: Presidency | 4.10.99 JHA Council
reports on Poland and Estonia. (2203) Pt. A 2
docs. 11011/99 EVAL 50 ELARG 88
10543/99 EVAL 47 ELARG 88
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353. C.SIS installation and functioning
budget for 2000.

docs. 11337/99 SIS 40 COMIX 281
8983/99 SIS 11 COMIX 42
8984/99 SIS 12 COMIX 43

4.10.99 JHA Council
(2203) Pt. A5

354. High Level Group on Immigration and
Asylum - final report.

docs. 11450/99 JAI 79 AG 34
11424/99 JAI 73 AG 28 + COR 1
11425/99 JAI 74 AG 29
11426/99 JAL 75 AG 30
11427/99 JA1 76 AG 31

11428/99 JAI 77 AG 32
11429/99 JAI 78 AG 33+ ADD 1

4.10.99 General Affairs
Council (2206) Pt. A 9

355. Publication in the official Journal of the
German initiative with a view to the adoption
of a Council framework decision on
increasing protection by penal sanctions
against counterfeiting in connection with the
introduction of the euro.

docs. 11946/99 DROIPEN 15
11302/99 DROIPEN 12

20.10.99 COREPER

356. Conclusions concerning the work of the
Hague in view of the preparation of a draft
convention on international competencies and
the effect of foreign judgments in civil and
commercial matters.

doc. 11751/99 JUSTCIV 39

22.10.99  Employment
and Social Affairs
Council (2208) Pt. A 20

357. Approval of the 1997/98 annual report
on football hooliganism in the Member States
of the EU.

docs. 10877/99 ENFOPOL 60
8023/99 ENFOPOL 36 + COR 1 + COR 2

29.10.99 JHA Council
(2211)Pt. A 2

358. Europol budget for 2000.

docs. 11031/99 EUROPOL 42
11030 EUROPOL 41 + COR 1

2.12.99 JHA Council
(2229)Pt. A 1
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359. Council Decision amending the Act of
3.12.98 laying down the staff regulations
applicable to Europol employees, with regard
to the establishment of remuneration,
pensions and other financial entitlements in
euro.

docs. 12981/99 EUROPOL 44
10098/99 EUROPOL 36 + COR 1

2.12.99 JHA
(2229) Pt. A 3

Council

)] C
17.12.99

364

360. Council Decision adjusting the
remuneration and allowances applicable to
Europol employees.

docs. 12981/99 EUROPOL 44
10097/1/99 EUROPOL 35 REV 1

2.12.99 JHA
(2229) Pt. A 4

Council

oJ C
17.12.99

364

361. Report to the Council on the Joint
Action on Mutual Evaluations.

docs. 12893/99 CRIMORG 170
10972/2/99 CRIMORG 131 REV 2 + REV 3

(s)

2.12.99 JHA
(2229)Pt. A 5

Council

362. Finalisation and evaluation of the Action
Plan on Organised Crime.

doc. 9917/3/99 CRIMORG 96 REV 3 + REV
4(s)

2.12.99 JHA
(2229)Pt. A 6

Council

363. Assessment of the operation of the
European Judicial Network.

doc. 12393/2/99 EJN 17 CRIMORG 155
COPEN 51 REV 2 + REV 3 ()

2.12.99 JHA
(2229) Pt. A 7

Council

364. Update of standard readmission clauses
in Community agreements and in Mixed
agreements.

doc. 13409/99 MIGR 69

2.12.99 JHA
(2229) Pt. A 8

Council

365. Situation in the member States regarding
the ratification of the Convention on the use
of information technology for customs
purposes (CIS Convention), the related
Protocol and the Agreement on Provisional
Application.

2.12.99 JHA
(2229) Pt. A 9

Council
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doc. 10923/99 ENFOCUSTOM 44 + COR 1
REV 1+ COR 2

366. Hague Convention on jurisdiction and
the recognition and enforcement of foreign
judgments: method of work.

doc. 13225/99 JUSTCIV 172

2.12.99 JHA Council
(2229) Pt. A 10

367. Conclusions on the implementation of
measures to combat child sex tourism.

docs. 13647/99 JAI 113
12629/99 JEUN 65 TOUR 10 JAI 96

2.12.99 JHA Council
(2229)Pt. A 11

368. Report on legal data processing work
during the second half of 1999.

doc. 11535/99 JURINFO 19

2.12.99 JHA Council
(2229) Pt. A 13

369. SIS budgets: the provisional Sirene
Phase II and help-desk.

doc. 12853/99 SIS 64 COMIX 423

2.1299 JHA Council
Mixed Committee (2229)
Pt.B3

370. European Union Drugs Strategy (2000-
2004)

docs. 12555/3/99 CORDROGUE 64 REV 3
13395/1/99 CORDROGUE 73 REV 1

6.12.99 General Affairs
Council (2232) Pt. A 14

371. EU Action Plan in view of joint action to
assist the Russian Federation in combating
organised crime.

docs. 13009/1/99 CRIMORG 175 NIS 121
REV 1
12381/1/99 CRIMORG 154 NIS 107 REV 1

6.12.99 General Affairs
Council (2232) Pt. A 15

372. Verification of the implementation of
the Schengen acquis in Greece.

docs. 13896/99 SCH-EVAL 24 COMIX 493
+ COR 1 (en)

12073/2/99 SCH-EVAL 13 COMIX 350
REV 2

13.12.99 Environment
Council (2235)Pt. A 6

oJ L 327
21.12.99 and

oJ C 369
21.12.99
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ANNEX D
Comparison: Vienna Action Plan and Tampere Conclusions
Vienna Action Plan clauses are in regular print
Tampere conclusions are in italics
comparisons are made in bold.
1.1 Overall asylum and migration policy

33. The measures to be drawn up must take due account of the fact that the areas of asylum and
immigration are separate and require separate approaches and solutions.

10. The separate but closely related issues of asylum and migration call for the development of
a common EU policy to include the following elements.

The Tampere conclusions now stress the relationship between asylum and migration
policies.

34.  An overall migration strategy should be established in which a system of European
solidarity should figure prominently. The experiences gained and progress achieved through
cooperation in the Schengen framework should prove particularly pertinent as regards short term
residence (up to three months), the fight against illegal immigration as well as the controls at
external borders.

An overall priority should be to improve the exchange of statistics and information on asylum
and immigration. This exchange should include statistics on asylum and immigration,
information on the status of third country nationals and national legislation and policy on the
basis of the Commission’s Action Plan.

35. In order to complete the area of free movement, it is crucial for there to be a swift and
comprehensive extension of the principles of the free movement of persons in accordance with

the Protocol integrating the Schengen acquis into the framework of the EU.

The Tampere conclusions make no further reference to exchange of information or
extending the principles of free movement.

36. The following measures should be taken within two years after the entry into force of the
Treaty :

a) Measures in the fields of asylum and immigration

Assessment of countries of origin in order to formulate a country specific integrated
approach.

38. The following measures should be taken within five years after the entry into force of the
Treaty :

a) Measures in the fields of asylum and immigration
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Identification and implementation of the measures listed in the European migration strategy
1. Partnership with countries of origin

11. The European Union needs a comprehensive approach to migration addressing political,
human rights and development issues in countries and regions of origin and transit. This
requires combating poverty, improving living conditions and job opportunities, preventing
conflicts and consolidating democratic states and ensuring respect for human rights, in
particular rights of minorities, women and children. To that end, the Union as well as Member
States are invited to contribute, within their respective competence under the Treaties, to a
greater coherence of internal and external policies of the Union. Partnership with third
countries concerned will also be a key element for the success of such a policy, with a view to
promoting co-development.

12. In this context, the European Council welcomes the report of the High Level Working Group
on Asylum and Migration set up by the Council, and agrees on the continuation of its mandate
and on the drawing up of further Action Plans. It considers as a useful contribution the first
action plans drawn up by that Working Group, and approved by the Council, and invites the
Council and the Commission to report back on their implementation to the European Council in
December 2000.

The Tampere conclusions have followed up the general principle of assessment of third
states from the Vienna Plan, to include the adoption of detailed Action Plans and a
comprehensive external migration policy. The Vienna schedule of two years to draw up a
policy and five years to implement it has been superceded.

2. Asylum Policy

36. The following measures should be taken within two years after the entry into force of the
Treaty :

b) Measures in the field of asylum

i)  Effectiveness of the Dublin Convention: continued examination of the criteria and
conditions for improving the implementation of the Convention and of the possible
transformation of the legal basis to the system of Amsterdam (Article 63(1)(a) TEC).

A study should be undertaken to see to what extent the mechanism should be supplemented inter
alia by provisions enabling the responsibility for dealing with the members of the same family
to be conferred upon one Member State where the application of the responsibility criteria
would involve a number of States and by provisions whereby the question of protection when a
refugee changes his country of residence can be resolved satisfactorily.

ii) The implementation of Eurodac

iii) Adoption of minimum standards on procedures in Member States for granting or
withdrawing refugee status (Article 63(1) (d) TEC) with a view, inter alia, to reducing the
duration of asylum procedures. In this context, a special attention shall be paid to the situation of
children.
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iv) Limit "secondary movements" by asylum seekers between Member States.

v)  Defining minimum standards on the reception of asylum seekers with a particular
attention to the situation of children (Article 63(1) (b) TEC).

vi) Undertake a study with a view to establishing the merits of a single European asylum
procedure.

Measures to be taken as quickly as possible in accordance with the provisions of the Treaty of
Amsterdam:

37. a) Minimum standards for giving temporary protection to displaced persons from third
countries who cannot return to their country of origin (Article 63(2)(a) TEC).

b) Promoting a balance of effort between Member States in receiving and bearing the
consequences of receiving displaced persons (Article 63(2)(b) TEC).

38. The following measures should be taken within five years after the entry into force of the
Treaty :

b) Measures in the field of asylum

i) Adoption of minimum standards with respect to the qualification of nationals of third
countries as refugees

i1) Defining minimum standards for subsidiary protection to persons in need of international
protection (Article 63(2) (a) second part).

1I. A Common European Asylum System

13. The European Council reaffirms the importance the Union and Member States attach to
absolute respect of the right to seek asylum. It has agreed to work towards establishing a
Common European Asylum System, based on the full and inclusive application of the Geneva
Convention, thus ensuring that nobody is sent back to persecution, i.e. maintaining the principle
of non-refoulement.

14. This System should include, in the short term, a clear and workable determination of the
State responsible for the examination of an asylum application, common standards for a fair
and efficient asylum procedure, common minimum conditions of reception of asylum seekers,
and the approximation of rules on the recognition and content of the refugee status. It should
also be completed with measures on subsidiary forms of protection offering an appropriate
status to any person in need of such protection. To that end, the Council is urged to adopt, on
the basis of Commission proposals, the necessary decisions according to the timetable set in the
Treaty of Amsterdam and the Vienna Action Plan. The European Council stresses the
importance of consulting UNHCR and other international organisations.
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15. In the longer term, Community rules should lead to a common asylum procedure and a
uniform status for those who are granted asylum valid throughout the Union. The Commission
is asked to prepare within one year a communication on this matter.

16. The European Council urges the Council to step up its efforts to reach agreement on the
issue of temporary protection for displaced persons on the basis of solidarity between Member
States. The European Council believes that consideration should be given to making some form
of financial reserve available in situations of mass influx of refugees for temporary protection.
The Commission is invited to explore the possibilities for this.

17. The European Council urges the Council to finalise promptly its work on the system for the
identification of asylum seekers (Eurodac).

There is no change to the Vienna Action Plan timetable as regards asylum issues. The
Commission is now tasked with proposing the relevant legislative proposals, and with
preparing the study on a Common European Asylum Procedure, referred to in the Vienna
Plan as the “Single European Asylum Procedure’. The principle of agreeing the Common
European Asylum Procedure has now been accepted, and the Tampere conclusions spell
out the implications of this Procedure. The prospect of a financial reserve in connection
with temporary protection adds to the Vienna Action Plan.

3. Migration and Visa/Borders Policy

36. The following measures should be taken within two years after the entry into force of the
Treaty :

¢) Measures in the field of immigration

i) Instrument on the lawful status of legal immigrants.
i1) Establish a coherent EU policy on readmission and return.

iii) Combat illegal immigration (Article 63(3)(b) TEC) through, inter alia, information
campaigns in transit countries and in the countries of origin.

In line with the priority to be given to controlling migration flows, practical proposals for
combating illegal immigration more effectively need to be brought forward swiftly.

d) Measures in the fields of external borders and free movement of persons:

i)  Procedure and conditions for issuing visas by Member States (resources, guarantees of
repatriation or accident and health cover) as well as the drawing up of a list of countries whose
nationals are subject to an airport transit visa requirement (abolition of the current grey list).

ii) Define the rules on a uniform visa (Article 62 (iv) TEC)

iii) Draw up a Regulation on countries:

- whose nationals are exempt from any visa requirement in the Member States of the European
Union,;
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- whose nationals are subject to a visa requirement in the Member States of the European
Union (Article 62(2)(b)(i) TEC).

iv) Further harmonising Member States' laws on carriers' liability.

38. The following measures should be taken within five years after the entry into force of the
Treaty :

¢) Measures in the field of immigration

i) Improvement of the possibilities for the removal of persons who have been refused the
right to stay through improved EU co-ordination implementation of readmission clauses and
development of European official (Embassy) reports on the situation in countries in origin.

i1) Preparation of rules on the conditions of entry and residence, and standards on procedures
for the issue by Member States of long-term visas and residence permits, including those for the
purposes of family reunion (Article 63(3)(a) TEC).

The question of giving third-country nationals holding residence permits the freedom to
settle in any Member State of the Union will shortly be discussed by the relevant working party.

iii) Determination of the rights and conditions under which nationals of third countries who
are legally resident in a Member State may reside in other Member States (Article 63(4) TEC).

Within the competent Council bodies discussions could be held, taking account of the
consequences for social equilibrium and the labour market, on the conditions under which, like
Community nationals and their families, third country nationals could be allowed to settle and
work in any Member State of the Union.

In these two last fields, although the Amsterdam Treaty does not request action to be
accomplished in a five year period, efforts should be made towards an improvement of the
situation in due time.

d) Measures in the fields of external borders and free movement of persons :

i) Extension of the Schengen representation mechanisms with regard to visas:

A discussion could be initiated on the possibility of establishing an arrangement between the
Member States, which will improve the possibility of preventing visa applicants from abusing
the foreign representations of one or more Member States in order to gain access to another

Member State, which at the time of application was the actual intended country of destinations.

ii) Attention will be given to new technical developments in order to ensure -as appropriate- an
even better security of the uniform format for visas (sticker).

11 Fair treatment of third country nationals
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18. The European Union must ensure fair treatment of third country nationals who reside
legally on the territory of its Member States. A more vigorous integration policy should aim at
granting them rights and obligations comparable to those of EU citizens. It should also enhance
non-discrimination in economic, social and cultural life and develop measures against racism
and xenophobia.

19. Building on the Commission Communication on an Action Plan against Racism, the
European Council calls for the fight against racism and xenophobia to be stepped up. The
Member States will draw on best practices and experiences. Co-operation with the European
Monitoring Centre on Racism and Xenophobia and the Council of Europe will be further
strengthened. Moreover, the Commission is invited to come forward as soon as possible with
proposals implementing Article 13 of the EC Treaty on the fight against racism and xenophobia.
To fight against discrimination more generally the Member States are encouraged to draw up
national programmes.

20. The European Council acknowledges the need for approximation of national legislations on
the conditions for admission and residence of third country nationals, based on a shared
assessment of the economic and demographic developments within the Union, as well as the
situation in the countries of origin. It requests to this end rapid decisions by the Council, on the
basis of proposals by the Commission. These decisions should take into account not only the
reception capacity of each Member State, but also their historical and cultural links with the
countries of origin.

21. The legal status of third country nationals should be approximated to that of Member States’
nationals. A person, who has resided legally in a Member State for a period of time to be
determined and who holds a long-term residence permit, should be granted in that Member
State a set of uniform rights which are as near as possible to those enjoyed by EU citizens; e.g.
the right to reside, receive education, and work as an employee or self-employed person, as well
as the principle of non-discrimination vis-a-vis the citizens of the State of residence. The
European Council endorses the objective that long-term legally resident third country nationals
be offered the opportunity to obtain the nationality of the Member State in which they are
resident.

1V. Management of migration flows

22. The European Council stresses the need for more efficient management of migration flows
at all their stages. It calls for the development, in close co-operation with countries of origin
and transit, of

information campaigns on the actual possibilities for legal immigration, and for the prevention
of all forms of trafficking in human beings. A common active policy on visas and false
documents should be further developed, including closer co-operation between EU consulates in
third countries and, where necessary, the establishment of common EU visa issuing offices.

23. The European Council is determined to tackle at its source illegal immigration, especially
by combating those who engage in trafficking in human beings and economic exploitation of
migrants. It urges the adoption of legislation foreseeing severe sanctions against this serious
crime. The Council is

invited to adopt by the end of 2000, on the basis of a proposal by the Commission, legislation to
this end. Member States, together with Europol, should direct their efforts to detecting and
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dismantling the criminal networks involved. The rights of the victims of such activities shall be
secured with special emphasis on the problems of women and children.

24. The European Council calls for closer co-operation and mutual technical assistance
between the Member States’ border control services, such as exchange programmes and
technology transfer, especially on maritime borders, and for the rapid inclusion of the applicant
States in this co-operation. In this context, the Council welcomes the memorandum of
understanding between Italy and Greece to enhance co-operation between the two countries in
the Adriatic and lonian seas in combating organised crime, smuggling and trafficking of
persons.

25. As a consequence of the integration of the Schengen acquis into the Union, the candidate
countries must accept in full that acquis and further measures building upon it. The European
Council stresses the importance of the effective control of the Union’s future external borders by
specialised trained professionals.

26. The European Council calls for assistance to countries of origin and transit to be developed
in order to promote voluntary return as well as to help the authorities of those countries to
strengthen their ability to combat effectively trafficking in human beings and to cope with their
readmission obligations towards the Union and the Member States.

27. The Amsterdam Treaty conferred powers on the Community in the field of readmission. The
European Council invites the Council to conclude readmission agreements or to include
standard clauses in other agreements between the European Community and relevant third
countries or groups of countries. Consideration should also be given to rules on internal
readmission.

The Tampere conclusions implicitly detail the content of the planned instrument on the
lawful status of legal immigrants. They add substantial detail to the planned policy on
readmission and return, in particular referring to Community readmission agreements
rather than EU coordination of implementation of readmission. Tampere also calls for the
rapid adoption of legislation on admission, based on Commission proposals, replacing the
Vienna intention of beginning work within five years. However, there is no new reference
to free movement of third-country nationals who are already resident.

The Vienna intention of adopting information campaigns is reiterated by Tampere. The
Vienna goal of combating illegal migration is implemented by Tampere, in particular as
regards the adoption of legislation imposing sanctions on exploiters and traffickers by end
2000, based on a Commission proposal. There is only a general reference to visa policy in
Tampere, so the Vienna timetable regarding adopting rules on the procedure and
conditions for issuing visas, airport transit visas, rules on a uniform visa, the visa sticker
and visa list rules remains unaffected. Tampere does not refer to the Vienna goal of
developing reports on countries of origin; nor does Tampere add to the Vienna goal of
adopting carriers’ liability legislation. The Tampere prospect of joint visa consulates is a
considerable development on the Vienna idea of a mechanism to discourage multiple visa
applications. The Tampere goal of assisting third states to implement readmission and
anti-trafficking obligations is new.

B. A GENUINE EUROPEAN AREA OF JUSTICE
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28. In a genuine European Area of Justice individuals and businesses should not be prevented
or discouraged from exercising their rights by the incompatibility or complexity of legal and
administrative systems in the Member States.

3.1. Civil Cooperation

II. Judicial cooperation in civil matters

39. The aim is to make life simpler for European citizens by improving and simplifying the
rules and procedures on cooperation and communication between authorities and on enforcing
decisions, by promoting the compatibility of conflict of law rules and rules on jurisdiction and
by eliminating obstacles to the good functioning of civil proceedings in a European judicial
area. It will be necessary to improve the coordination of Europe's courts and the awareness of
Member States' laws, particularly in cases with important human dimensions, having an impact
on the every-day life of the citizens.

Measures to be taken within two years

40. The following measures should be taken within two years after the entry into force of the
Treaty:

a) Finalisation, if it has not been completed, of work on the revision of the Brussels and
Lugano Conventions

b) Drawing up a legal instrument on the law applicable to non-contractual obligations (Rome
1)

c) Begin revision, where necessary, of certain provisions of the Convention on the Law
applicable to Contractual Obligations, taking into account special provisions on conflict of law
rules in other Community instruments (Rome I)

d) Examine the possibility of extending the concept of the European judicial network in
criminal matters to embrace civil proceedings.

Highly individualized contact points in each Member State could permit greater awareness of
Member States' laws and ensure better coordination of proceedings in cases with important
human dimensions (cross-border parental disputes, for example).

Measures to be taken within five years

41. The following measures should be taken within five years after the entry into force of the
Treaty:

a) Examine the possibilities to draw up a legal instrument on the law applicable to divorce
(Rome II1):

After the first step on divorce matters taken with Brussels II in the field of jurisdiction and the
recognition and enforcement of judgments, the possibilities to agree on rules determining the
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law applicable in order to prevent forum shopping needs to be explored on the basis of an in-
depth study.

b) Examine the possibility of drawing up models for non-judicial solutions to disputes with
particular reference to transnational family conflicts. In this context, the possibility of
mediation as a means of solving family conflicts should be examined.

c) Examine the possibility of drawing up a legal instruments on international jurisdiction,
applicable law, recognition and enforcement of judgments relating to matrimonial property
regimes and those relating to succession.

In elaborating such instruments, the connection between matrimonial property and rules relating
to succession should be taken into account. Work already undertaken within the framework of
the Hague Conference of Private International Law should be taken into account.

d) Identifying the rules on civil procedure having cross-border implications which are urgent to
approximate for the purpose of facilitating access to justice for the citizens of Europe and
examine the elaboration of additional measures accordingly to improve compatibility of civil
procedures.

This could include the examination of the rules on deposition of security for litigation costs and
expenses of the defendant in a civil procedure, the granting of legal aid as well as other possible
obstacles of an economic nature.

e) Improving and simplifying cooperation between courts in the taking of evidence.

f) Examine the possibility of approximating certain areas of civil law, such as creating uniform
private international law applicable to the acquisition in good faith of corporal movables.

V. Better access to justice in Europe

29. In order to facilitate access to justice the European Council invites the Commission, in co-
operation with other relevant fora, such as the Council of Europe, to launch an information
campaign and to publish appropriate “user guides” on judicial co-operation within the Union
and on the legal systems of the Member States. It also calls for the establishment of an easily
accessible information system to be maintained and up-dated by a network of competent
national authorities.

30. The European Council invites the Council, on the basis of proposals by the Commission, to
establish minimum standards ensuring an adequate level of legal aid in cross-border cases
throughout the Union as well as special common procedural rules for simplified and
accelerated cross-border litigation on small consumer and commercial claims, as well as
maintenance claims, and on uncontested claims. Alternative, extra-judicial procedures should
also be created by Member States.

31. Common minimum standards should be set for multilingual forms or documents to be used

in cross-border court cases throughout the Union. Such documents or forms should then be
accepted mutually as valid documents in all legal proceedings in the Union.
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32. Having regard to the Commission’s communication, minimum standards should be drawn
up on the protection of the victims of crime, in particular on crime victims’ access to justice and
on their rights to compensation for damages, including legal costs. In addition, national
programmes should be set up to finance measures, public and non-governmental, for assistance
to and protection of victims.

VI. Mutual recognition of judicial decisions

33. Enhanced mutual recognition of judicial decisions and judgements and the necessary
approximation of legislation would facilitate co-operation between authorities and the judicial
protection of individual rights. The European Council therefore endorses the principle of
mutual recognition which, in its view, should become the cornerstone of judicial co-operation in
both civil and criminal matters within the Union. The principle should apply both to judgements
and to other decisions of judicial authorities.

34. In civil matters the European Council calls upon the Commission to make a proposal for
further reduction of the intermediate measures which are still required to enable the recognition
and enforcement of a decision or judgement in the requested State. As a first step these
intermediate procedures should be abolished for titles in respect of small consumer or
commercial claims and for certain judgements in the field of family litigation (e.g. on
maintenance claims and visiting rights). Such decisions would be automatically recognised
throughout the Union without any intermediate proceedings or grounds for refusal of
enforcement. This could be accompanied by the setting of minimum standards on specific
aspects of civil procedural law.

35. With respect to criminal matters, the European Council urges Member States to speedily
ratify the 1995 and 1996 EU Conventions on extradition. It considers that the formal extradition
procedure should be abolished among the Member States as far as persons are concerned who
are fleeing from justice after having been finally sentenced, and replaced by a simple transfer of
such persons, in compliance with Article 6 TEU. Consideration should also be given to fast
track extradition procedures, without prejudice to the principle of fair trial. The European
Council invites the Commission to make proposals on this matter in the light of the Schengen
Implementing Agreement.

36. The principle of mutual recognition should also apply to pre-trial orders, in particular to
those which would enable competent authorities quickly to secure evidence and to seize assets
which are easily movable; evidence lawfully gathered by one Member State’s authorities should
be admissible before the courts of other Member States, taking into account the standards that
apply there.

37. The European Council asks the Council and the Commission to adopt, by December 2000, a
programme of measures to implement the principle of mutual recognition. In this programme,
work should also be launched on a European Enforcement Order and on those aspects of
procedural law on which common minimum standards are considered necessary in order to
facilitate the application of the principle of mutual recognition, respecting the fundamental
legal principles of Member States.

VII. Greater convergence in civil law
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38. The European Council invites the Council and the Commission to prepare new procedural
legislation in cross-border cases, in particular on those elements which are instrumental to
smooth judicial co-operation and to enhanced access to law, e.g. provisional measures, taking
of evidence, orders for money payment and time limits.

39. As regards substantive law, an overall study is requested on the need to approximate
Member States’ legislation in civil matters in order to eliminate obstacles to the good
functioning of civil proceedings. The Council should report back by 2001.

The Tampere conclusions leave almost all the Vienna Action Plan proposals intact, but
calls for speeding up work on a few issues and adding many new ones. The intact parts of
the Vienna plan relate to the first Brussels Convention, Rome L, II and III instruments, the
European Judicial Network, and matrimonial property and succession. Tampere amends
the Vienna proposals on legal aid and simplified litigation, extra-judicial settlements
(implicitly incorporating the Vienna reference to mediation) procedural rules and
substantive civil law. The new developments at Tampere include the possibility of
information exchange and user guides, multilingual forms, simplified recognition and
enforcement (going beyond the 1999 revisions to the Brussels Convention), rules
concerning cross-border seizure of evidence and assets, and the mutual recognition of
evidence.

3.2. Police and Criminal law

C. Police and judicial cooperation in criminal matters

42. The aim is to give citizens a high level of protection as provided for in the Treaty of
Amsterdam and to promote the rule of law. This implies greater cooperation between the
authorities responsible for applying the law with due regard for legal certainty. It also implies
giving practical form to a judicial area in which judicial authorities cooperate more
effectively,more quickly and more flexibly. Encourage an integrated approach, through close
co-operation, of judicial, police and other relevant authorities in preventing and combating
crime, organised or otherwise.

Measures to be taken within two years

1. Police cooperation

43. The following measures should be taken within two years after the entry into force of the
Treaty:

1. Asregards Europol cooperation:
a) Improve Europol cooperation in the following areas:

i) Examine the feasibility of setting up a database of pending investigations, within the
framework of the provisions of the Europol Convention, allowing to avoid any overlap between
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investigations and to involve several European competent authorities in the same investigation,
thus combining their knowledge and expertise.

i) direct Europol's documentary work towards operational activity.

Wherever possible, its analyses should lead to operational conclusions.

iii) Make the fight against illegal immigration networks one of the priorities of operational
cooperation, particularly by using the national units as a network of national contact points
responsible for dealing with them.

iv) Combeat terrorism: reinforce exchanges of information and the coordination of competent
authorities of Member States in the fight against crimes committed or likely to be committed in

the course of terrorist activities, using Europol in particular.

v) Extend the competencies of Europol to other activities, as necessary (e.g. falsification of
Euro and other means of payments).

b) Draw up an adequate legal instrument extending Europol's powers to the activities referred
to in Article 30(2) TEU and focusing Europol's work on operational cooperation. An important
subject is the place and the role of judicial authorities in their relations with Europol.

One of the priorities stated by the Treaty is to determine the nature and scope of the operational
powers of Europol, which will have to be able to "ask the competent authorities of the Member
States to conduct and coordinate [their] investigations" and also to act within the framework of
"operational actions of joint teams".

¢) Examine Europol access to SIS or EIS investigation data.

d) Develop the role for Europol concerning the exchange of information in order to implement
the Pre-Accession Pact on organised crime.

(b) other police cooperation measures
44. The other police and customs cooperation measures comprise:

a) The common evaluation of particular investigative techniques in relation to the detection of
serious forms of organised crime (Article 30(1)(d) TEU).

b)  Consideration of the arrangements under which a law enforcement service from one
Member State could operate in the territory of another (Article 32 TEU) taking into
consideration the Schengen acquis.
Consideration should be given to two points in particular:

- the determination of the conditions and limitations under which the competent law

enforcement authorities of one Member State may operate in the territory of another Member
State, in liaison and in agreement with the latter.
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- in return, what types of operation - and under what arrangements - is each Member State
willing to accept in its own territory?

The creation of a collective framework for this type of operation is one of the priorities of
police cooperation. This framework can be a flexible one.

c¢) The development and expansion of operational cooperation between law enforcement
services in the Union and the strengthening of technical police cooperation.

The joint action carried out in particular by the Member States' customs administrations should
be used where appropriate as a model and should be expanded in cooperation with national
police forces and gendarmeries and in close conjunction with the judicial authorities. In the
medium term, Europol could serve as a back-up for these future initiatives, which it will be
possible to activate under what the Amsterdam Treaty has established as "decisions for any
other purpose consistent with" the objectives of Title VI of the TEU.

d) The development of the annual report on organized crime with a view to defining common
strategies.

Harmonisation of the analysis parameters will have to be ensured so that the data collected can
be compared.

e) In the field of customs law enforcement co-operation, the implementation of the CIS and
Naples II Conventions.

Europol's powers must be taken into account when points (a) to (e) are implemented.

II. Judicial cooperation in criminal matters

45. The following measures should be taken within two years after the entry into force of the
Treaty:

a) Implement effectively and, where appropriate, further develop the European judicial
network

The effective implementation of the European judicial network is a priority matter. It will bring
about a practical improvement in cooperation and needs to be equipped with modern tools to
enable efficient cooperation. Consideration ought to be given now to making it more
operational.

b) Finalise the Convention on Mutual Assistance in Criminal Matters as well as an additional
Protocol to the Convention and implement them as soon as possible.

The possibility should be examined to foresee the simplification of the procedures and the
limitation of ground for refusal of assistance.

c) Facilitate extradition between Member States by ensuring that the two existing conventions
on extradition adopted under the TEU are effectively implemented in law and in practice.
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d) Strengthen and develop fight against money laundering.

e) Facilitate and accelerate cross-border cooperation between the competent ministries and
judicial or equivalent authorities of the Member States.

f) Initiate a process with a view to facilitating mutual recognition of decisions and enforcement
of judgments in criminal matters.

g) Examine the role and the place of the judicial authorities in the framework of a further
development of Europol in accordance with the Amsterdam Treaty, with a view to improving
the efficiency of the institution.

h) Consideration of the arrangements under which judicial or equivalent authorities from one
Member State may operate in the territory of another Member State (Article 32 TEU).

Consideration should be given to two points in particular:

- the determination of the conditions and limitations under which the competent judicial
and/or prosecutorial authorities of one Member State may operate in the territory of another
Member State, in liaison and in agreement with the latter.

- in return, what types of operation - and under what arrangements - is each Member State
willing to accept in its own territory?

The creation of a collective framework for this type of operation is one of the priorities of
judicial cooperation. This framework could be a flexible one.

III. Approximate the Member States' rules on criminal matters

46. The following measures should be taken within two years of the entry into force of the
Treaty:

a) Identify the behaviour in the field of organized crime, terrorism and drug trafficking, for
which it is urgent and necessary to adopt measures establishing minimum rules relating to the
constituent elements and to penalties and, if necessary, elaborate measures accordingly.

Prime candidates for this examination could include, insofar as they relate to organized crime,
terrorism and drug trafficking, offenses such as trafficking in human beings and sexual
exploitation of children, offenses against drug trafficking law, corruption, computer fraud,
offenses committed by terrorists, offenses committed against the environment, offenses
committed by means of the Internet and money laundering in connection with those forms of
crime. Parallel work in international organisations like the Council of Europe have to be taken
into consideration.

b) Examine the possibility to approximate, where necessary, national legislation on
counterfeiting (protection of the Euro), fraud and counterfeiting involving means of payment

other than currency.
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IV. Horizontal problems

47. The following measures should be taken within two years of the entry into force of the
Treaty:

a) Examine the possibilities for harmonised rules on data protection.

b) Finalise, if it has not been completed, evaluate the implementation and consider a follow up
to the Plan of Action on Organised Crime, approved by the European Council at Amsterdam.

c) Continue the process of mutual evaluation under the Joint Action adopted by the Council on
5 December 1997.

d) Continue and develop the work started under the action plan on organised crime on the
question of safe havens and fiscal paradises.

Measures to be taken within five years
I. Police cooperation

48. The following measures should be taken within five years after the entry into force of the
Treaty:

(a) as regards cooperation within the framework of Europol:

1) Promote liaison arrangements between prosecuting/investigating officials specialising in the
fight against organised crime in close cooperation with Europol (Article 30(2)(c), TEU).

ii) Establish a research and documentation network on cross- border crime (Article 30(2)(d),
TEU).

iii) Improve the statistics on cross-border crime (Article 30(2)(d), TEU).
iv) Set up a system for the exchange of information and analysis on money laundering.
v) Examine whether and how Europol could have access to the Customs Information System.

vi) In cooperation with Europol, elaborate and implement an information strategy in order to
make the work and powers of Europol known to the public

vii) Study the possibility of setting up a system of exchanging fingerprints electronically
between Member States
(b) other police cooperation measures

1) Encourage general policy and operational cooperation between the competent authorities,
including the police, customs and other specialised law enforcement services and the judicial
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authorities of the Member States in relation to the prevention, detection and investigation of
criminal offenses (Article 30(1)(a), TEU).

In this context it would be useful to develop and enhance existing bilateral and regional cross-
border cooperation, for instance by continuing and extending on a similar basis the experiments
with joint police stations.

It would also be desirable to continue the development of customs risk analysis techniques and
the improvement of customs control methods such as the implementation of the container
control action plan et de reflechir sur les nouveaux vecteurs de fraude,dont Internet.

i1) Organise the collection, storage, processing, analysis and exchange of relevant information,
including information held by law enforcement services on reports on suspicious financial
transactions, in particular through Europol, subject to appropriate provisions on the protection of
personal data (Article 30(1)(b), TEU).

iii) Promote cooperation and joint initiatives in training, the exchange of liaison officers,
secondment, the use of equipment, and forensic research (Article 30(1)(c), TEU).

II. Judicial cooperation in criminal matters

49. The following measures should be taken within five years of the entry into force of the
Treaty:

a) Consider whether substantive and formal improvements can still be made to extradition
procedures including rules to reduce delays.

The issue of extradition in relation to procedures in absentia, with the full respect of
fundamental rights granted by the European convention of Human rights, might also be
examined in this context.

b) Further facilitate cross-border cooperation between ministries and judicial authorities in the
field of criminal
proceedings.

¢) Examine the feasibility of improved cross-border cooperation on the transfer of proceedings
and the enforcement of sentences.

d) Study the feasibility of extending and possibly formalising the exchange of information on
criminal records.

e) Prevent conflicts of jurisdiction between Member States, by, for instance, examine the
possibility of registering whether there are proceedings against the same persons on the same
offenses pending in different Member States.

Establish measures for the coordination of criminal investigations and prosecutions in progress
in the Member States with the aim of preventing duplication and contradictory rulings, taking

account of better use of the ne bis in idem principle.
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III. Approximation of the rules on criminal matters

50. The following measures should be taken within five years of the entry into force of the
Treaty:

a) Ensure compatibility of the rules applicable between Member States insofar as necessary to
improve judicial cooperation. A reflection should also be started on possibilities for avoiding
that abuse of judicial remedies can affect or delay co-peration.

Efficient procedural standards should be sought that will improve mutual assistance in criminal
matters while complying with the requirements of fundamental freedoms. Consideration should
be begun in the field of telecommunication interception and also on civil actions relating to
criminal offenses. In that connection, compensation for the victims of crime must be an avenue
not to be neglected.

b) Improve and approximate, where necessary, national provisions governing seizures and
confiscation of the proceeds from crime, taking account of the rights of third parties in bona
fide.

c) Continued elaboration of measures establishing minimum rules relating to the constituent
elements of behaviour and to penalties in all fields of organized crime, terrorism and drug
trafficking.

IV. Horizontal problems

51. The following measures should be taken within five years of the entry into force of the
Treaty:

a) Identify which specific forms of crime which can be best combatted by a general EU
approach, such as computer crime, in particular child pornography on the Internet, racism and
xenophobia, drugs trafficking and the approximation of offenses in that area, taking into account
work in other international organisations.

b) Develop cooperation and concerted measures on matters relating to crime prevention.

c¢)  Address the question of victim support by making a comparative survey of victim
compensation schemes and assess the feasibility of taking action within the Union.

d) Effectively implement the Pre-Accession Pact on Organized Crime

C. A UNIONWIDE FIGHT AGAINST CRIME

40. The European Council is deeply committed to reinforcing the fight against serious organised
and transnational crime. The high level of safety in the area of freedom, security and justice
presupposes an efficient and comprehensive approach in the fight against all forms of crime. A
balanced development of unionwide measures against crime should be achieved while
protecting the freedom and legal rights of individuals and economic operators.
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VIII. Preventing crime at the level of the Union

41. The European Council calls for the integration of crime prevention aspects into actions
against crime as well as for the further development of national crime prevention programmes.
Common priorities should be developed and identified in crime prevention in the external and
internal policy of the Union and be taken into account when preparing new legislation.

42. The exchange of best practices should be developed, the network of competent national
authorities for crime prevention and co-operation between national crime prevention
organisations should be strengthened and the possibility of a Community funded programme
should be explored for these purposes. The first priorities for this co-operation could be
Jjuvenile, urban and drug-related crime.

IX. Stepping up co-operation against crime

43. Maximum benefit should be derived from co-operation between Member States’ authorities
when investigating cross-border crime in any Member State. The European Council calls for
Jjoint investigative teams as foreseen in the Treaty to be set up without delay, as a first step, to
combat trafficking in drugs and human beings as well as terrorvism. The rules to be set up in this
respect should allow representatives of Europol to participate, as appropriate, in such teams in
a support capacity.

44. The European Council calls for the establishment of a European Police Chiefs operational
Task Force to exchange, in co-operation with Europol, experience, best practices and
information on current trends in cross-border crime and contribute to the planning of operative
actions.

45. Europol has a key role in supporting unionwide crime prevention, analyses and
investigation. The European Council calls on the Council to provide Europol with the necessary
support and resources. In the near future its role should be strengthened by means of receiving
operational data from Member States and authorising it to ask Member States to initiate,
conduct or coordinate investigations or to create joint investigative teams in certain areas of
crime, while respecting systems of judicial control in Member States.

46. To reinforce the fight against serious organised crime, the European Council has agreed
that a unit (EUROJUST) should be set up composed of national prosecutors, magistrates, or
police officers of equivalent competence, detached from each Member State according to its
legal system. EUROJUST should have the task of facilitating the proper coordination of
national prosecuting authorities and of supporting criminal investigations in organised crime
cases, notably based on Europol’s analysis, as well as of co-operating closely with the
European Judicial Network, in particular in order to simplify the execution of letters rogatory.
The European Council requests the Council to adopt the necessary legal instrument by the end

0f 2001.

47. A European Police College for the training of senior law enforcement officials should be
established. It should start as a network of existing national training institutes. It should also be
open to the authorities of candidate countries.
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48. Without prejudice to the broader areas envisaged in the Treaty of Amsterdam and in the
Vienna Action Plan, the European Council considers that, with regard to national criminal law,
efforts to agree on common definitions, incriminations and sanctions should be focused in the
first instance on a limited number of sectors of particular relevance, such as financial crime
(money laundering, corruption, Euro counterfeiting), drugs trafficking, trafficking in human
beings, particularly exploitation of women, sexual exploitation of children, high tech crime and
environmental crime.

49. Serious economic crime increasingly has tax and duty aspects. The European Council
therefore calls upon Member States to provide full mutual legal assistance in the investigation
and prosecution of serious economic crime.

50. The European Council underlines the importance of addressing the drugs problem in a
comprehensive manner. It calls on the Council to adopt the 2000-2004 European Strategy
against Drugs before the European Council meeting in Helsinki.

X. Special action against money laundering

51. Money laundering is at the very heart of organised crime. It should be rooted out wherever
it occurs. The European Council is determined to ensure that concrete steps are taken to trace,
freeze, seize and confiscate the proceeds of crime.

52. Member States are urged to implement fully the provisions of the Money Laundering
Directive, the 1990 Strasbourg Convention and the Financial Action Task Force
recommendations also in all their dependent territories.

53. The European Council calls for the Council and the European Parliament to adopt as soon
as possible the draft revised directive on money laundering recently proposed by the
Commission.

54. With due regard to data protection, the transparency of financial transactions and
ownership of corporate entities should be improved and the exchange of information between
the existing financial intelligence units (FIU) regarding suspicious transactions expedited.
Regardless of secrecy provisions applicable to banking and other commercial activity, judicial
authorities as well as FIUs must be entitled, subject to judicial control, to receive information
when such information is necessary to investigate money laundering. The European Council
calls on the Council to adopt the necessary provisions to this end.

55. The European Council calls for the approximation of criminal law and procedures on
money laundering (e.g. tracing, freezing and confiscating funds). The scope of criminal
activities which constitute predicate offences for money laundering should be uniform and
sufficiently broad in all Member States.

56. The European Council invites the Council to extend the competence of Europol to money
laundering in general, regardless of the type of offence from which the laundered proceeds
originate.

57. Common standards should be developed in order to prevent the use of corporations and
entities registered outside the jurisdiction of the Union in the hiding of criminal proceeds and in
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money laundering. The Union and Member States should make arrangements with third country
offshore-centres to ensure efficient and transparent co-operation in mutual legal assistance
following the recommendations made in this area by the Financial Action Task Force.

58. The Commission is invited to draw up a report identifying provisions in national banking,
financial and corporate legislation which obstruct international co-operation. The Council is
invited to draw necessary conclusions on the basis of this report.

The Tampere conclusions on criminal law and policing cross over in part with those on
judicial cooperation (see above). A large number of the provisions of the Vienna Plan are
unaffected by Tampere. Tampere adds money laundering to Europol’s powers and lays
out in more detail and more definitively the Vienna requirements to consider extending
operational powers to Europol within two years. The Tampere agreements on Eurojust, a
European Police College and an operational task force of Police Chiefs are all new. The
Tampere focus on money laundering adds much to the Vienna conclusions on this issue.
In particular, the obligation to cooperate between administrations is made more specific.
There is considerable cross-over between Tampere and Vienna on the areas of substantive
criminal law which could be harmonized.

The Tampere prospect of expedited extradition of certain categories of fugitive (see
judicial cooperation section) adds to the Vienna prospect of in absentia extraditions. The
detailed Tampere conclusions regarding mutual recognition of judgments (see judicial
cooperation section), including recognition of evidence and cross-border measures
regarding seizing assets and evidence, build up some brief suggestions in the Vienna
conclusions. Finally, the Tampere conclusions on crime victims (see judicial cooperation
section) add much to the vague suggestions on this topic in the Vienna Plan.

3.2.1. External Relations

E. RELATIONS WITH THIRD COUNTRIES AND INTERNATIONAL ORGANISATIONS

22. The advances introduced by the Amsterdam Treaty will also enhance the Union's role as a
player and partner on the international stage, both bilaterally and in multilateral fora. As a result,
and building on the dialogue that it has already started in Justice and Home Affairs cooperation
with an increasing number of third countries and international organisations and bodies (e.g.
Interpol, UNHCR, Council of Europe, G8 and the OECD), this external aspect of the Union's
action can be expected to take on a new and more demanding dimension. Full use will need to
be made of the new instruments available under the Treaty. In particular, the
communautarisation of the matters relating to asylum, immigration and judicial cooperation in
civil matters permit the Community -to the extent permitted by the established case law of the
European Court of Justice related to the external competence of the Community- to exercise its
influence internationally in these matters. In those subjects which remain in Title VI of TEU, the
Union can also make use of the possibility for the Council to conclude international agreements
in matters relating to Title VI of the Treaty, as well as for the Presidency, assisted by the
Secretary General of the Council and in full association with the Commission, to represent the
Union in these areas.

D. STRONGER EXTERNAL ACTION
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59. The European Council underlines that all competences and instruments at the disposal of
the Union, and in particular, in external relations must be used in an integrated and consistent
way to build the area of freedom, security and justice. Justice and Home Affairs concerns must
be integrated in the definition and implementation of other Union policies and activities.

60. Full use must be made of the new possibilities offered by the Treaty of Amsterdam for
external action and in particular of Common Strategies as well as Community agreements and
agreements based on Article 38 TEU.

61. Clear priorities, policy objectives and measures for the Union’s external action in Justice
and Home Affairs should be defined. Specific recommendations should be drawn up by the
Council in close co-operation with the Commission on policy objectives and measures for the
Union’s external action in Justice and Home Affairs, including questions of working structure,
prior to the European Council in June 2000.

62. The European Council expresses its support for regional co-operation against orvganised
crime involving the Member States and third countries bordering on the Union. In this context it
notes with satisfaction the concrete and practical results obtained by the surrounding countries
in the Baltic Sea region. The European Council attaches particular importance to regional co-
operation and development in the Balkan region. The European Union welcomes and intends to
participate in a European Conference on Development and Security in the Adriatic and lonian
area, to be organised by the Italian Government in Italy in the first half of the year 2000. This
initiative will provide valuable support in the context of the South Eastern Europe Stability
Pact.

This section of the Tampere conclusions builds considerably upon the brief references to
external relations in the Vienna Plan.
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