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INTRODUCTION 

 

 

The aim of this report is to provide the reader with a clear overview of the most recent 

developments in the European Union with regard to human rights. 

 

The document is divided into two sections. The first section deals with an area that has already been 

the subject of lengthy debate, namely, the European Union’s accession to the European Convention 

for the Protection of Human Rights and the potential advantages and disadvantages of this. It also 

contains a subsection which clearly explains the problems citizens have in accessing the Court of 

Justice of the European Communities, and when and how, if appropriate, an action may be brought 

before the European Court of Human Rights in Strasbourg. 

 

Since the entry into force of the Treaty of Amsterdam is still so recent, section two contains a 

chapter dedicated to the progress that the changes made at Amsterdam represented for human rights 

and their implications in this area. It also includes a table setting out the rights contained in the 

European Convention for the Protection of Human Rights and those set out either implicitly or 

explicitly following the Amsterdam reforms, together with several examples of relevant case law 

from both courts.  

 

Finally, with regard to the latest developments in the area of fundamental rights, there is a 

discussion of the significant new impetus that was undoubtedly given to the process by the Cologne 

European Council, and also of the future of the Charter of Fundamental Rights of the European 

Union, work on which has only just started, and which is due to conclude in December 2000. 
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SECTION ONE 

 

 

1. The 1950 European Convention for the Protection of Human Rights: the 

European Court of Human Rights and the Court of Justice of the 

European Communities 
 

The European Community’s accession to the European Convention for the Protection of Human 

Rights (ECHR) has been the subject of various studies and discussions with the Community 

institutions. 

 

The main reason for this is the existence, side-by-side
1
, of two courts: the European Court of 

Human Rights in Strasbourg and the Court of Justice of the European Communities (CJEC). The 

coexistence of the two courts creates the problem of what we may call, in legal jargon, 

‘contradictory case law’
2
. This has repercussions for the national judges, who are constantly 

exposed to possible contradictions between the interpretations of each court, which, moreover, 

reach them through different  channels, but have equal validity. Some consider this alone a 

sufficient reason for accession, since only accession could safeguard the unity of interpretation of 

the provisions of the Convention. 

 

The issue of accession has certainly been discussed at length, as indeed its importance has merited. 

This is illustrated by the fact that the first time the Commission proposed to the Council formal 

accession to the ECHR was in a memorandum in 1979
3
. Today, the entry into force of the Treaty of 

Amsterdam has once more triggered the debate since it represents, essentially, the confirmation of 

the desire of the European Union (EU) to create its own system for the protection of human rights, 

and because extending the competence of the CJEC to the areas covered under the heading of the 

area of freedom, security and justice can only result in a worsening of the conflicts between the 

interpretations given by both courts (Strasbourg and Luxembourg). 

 

Article 6(2) of the Treaty on European Union (ex Article F) states that, ‘the Union shall respect 

fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights 

and Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the 

constitutional traditions common to the Member States, as general principles of Community law’. 

This formalises the principles that have guided the case law of the CJEC
4
. 

 

At that time, the idea that the Community should simply accede to the ECHR had already been 

born. 

 

The Council of the European Union had decided to ask for the opinion of the CJEC on whether 

accession to the ECHR would be compatible with the Treaties. Until that time, the CJEC had 

                                                 
1 See Rideau, V.J., and Renucci, J.F.,  ‘Dualité de la protection juridictionnelle européenne des droits fondamentaux-

atout ou faiblesse de la sauvegarde des droits de l’homme?’ Justice No 6, 1997.95. 
2 CJEC 21 September 1989, Hoechst, Cases 46/87 and 227/88, ECR p. 2859 and judgement of the European Court of 

Human Rights (Nimietz v. Germany, 16 December 1992). 
3 Commission memorandum of 4 April 1979 on the accession of the European Communities to the Convention for the 

Protection of Human Rights and Fundamental Freedoms, COM(79) 210 final (Official Journal of the European 

Communities, supplement no. 2/79). 
4 The CJEC cites the ECHR as the source of the general principles of law as from the Rutili Judgement of 28 October 

1975, see 36/75, ECR p. 1219, Mayras conclusions. 
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guaranteed the protection of fundamental rights through the general principles of Community law
5
, 

on the basis of common constitutional traditions and international instruments, particularly the 

ECHR. 

 

On 28 March 1996 the CJEC delivered a negative opinion
6
 on the accession of the Community to 

the ECHR. There were two main problems connected with accession: 

 

- The competence of the European Community to accede to the agreement in question 

- Legal basis 

 

-  The compatibility of the Convention's jurisdictional system with Articles 220 and 292 

of the Treaty establishing the European Community (EC Treaty), which gives the 

CJEC sole jurisdiction. 

 

Regarding the problem of competence, both the Commission and Parliament claimed that, 

although the Treaty did not confer on the Community specific powers in the field of human rights, 

Article 235 of the EC Treaty (new Article 308) did provide the basis for accession, provided that the 

requirements laid down in the article were fulfilled, namely, that Community action was necessary, 

that one of the objectives of the Community was being pursued, and that the action was connected 

with the operation of the common market. 

 

The European Parliament (EP) considered the protection of human rights to be part of the objectives 

of the European Community. The concept of citizenship of the Union (introduced in the Treaty on 

European Union) was likewise a new legal argument in support of its position. Parliament 

maintained that in accordance with Article B (third indent) of the Treaty on European Union (TEU), 

together with Article 8 of the EC Treaty (new Article 2 TEU and Article 17 EC Treaty)
7
, the EC 

was obliged to guarantee citizens of the Union protection of their fundamental rights equivalent to 

that which they enjoyed as nationals in relation to State actions. 

 

The EP argued, therefore, that there was a need for the European Community, including the CJEC, 

to be subject to an international legal control identical to the control that applied to the Member 

States and their highest courts. 

 

With regard to the problem of whether the jurisdictional monopoly of the CJEC was compatible 

with subjecting it to a jurisdictional body outside the Community legal order, the EP considered that 

making the Community subject to a jurisdictional body competent in the field of human rights was 

consistent with the evolution of the Community system, which no longer concerned only economic 

agents, but also affected citizens of the Union. 

 

The EP also stressed, as it had done in 1994
8
, the importance of being able to bring direct action 

before an international court which could determine the compatibility of a Community act 

                                                 
5  CJEC 12 November 1969, Stauder, C-26/69, ECR p. 419, Roemer conclusion; 17 December 1970, Internationale 

Handelsgesellschaft, C-11/70, ECR p. 1125, concl. Dutheillet de Lamothe, C-11-70, ECR p. 1125,  Magras conclusions 
6 Opinion 2/94 of the CJEC of 28 March 1996 http://europa.eu.int/abc/ 
7 Article 2 (third indent), includes among the objectives of the Union,  'to strengthen the protection of the rights and 

interests of the nationals of its Member States through the introduction of a citizenship of the Union'.  Article 17 of the 

EC Treaty states that: 'Citizens of the Union shall enjoy the rights conferred by this Treaty and shall be subject to the 

duties imposed thereby'. 
8 Resolution of the European Parliament of 18 January 1994, OJ C 44, 14.2.1994, p. 103. 
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with human rights, and rejected the possibility that this might call into question the 

competence of the CJEC in questions of Community law. 

 

In Opinion 2/94, the CJEC established that even though respect for human rights was a condition 

for the lawfulness of Community acts, accession to the Convention would involve a substantial 

change in the existing Community system for the protection of human rights, in that it would entail 

the entry of the Community into a distinct international institutional system, as well as integration 

of all the provisions of the Convention into the Community legal order. 

 

Such a modification of the system for the protection of human rights in the Community, with 

equally fundamental institutional implications for the Community and for the Member States 

would, in the opinion of the CJEC, be of constitutional significance and would therefore go beyond 

the scope of Article 235 of the EC Treaty. In the opinion of the CJEC, such a modification could 

only be brought about by way of Treaty amendment. 

 

As a result, the CJEC's final opinion was that: 'as Community law now stands, the 

Community has no competence to accede to the Convention' (Opinion 2/94, p. I-27) 
9
. 

 

The CJEC's insistence that the Community did not have general legislative competence in the field 

of human rights presented the 1996 Intergovernmental Conference with the dilemma of deciding 

whether or not the time was right to revise the Treaties and thus open the way for some progress in 

this area. 

 

However, the Treaty of Amsterdam (the implications of which and progress made will be studied 

later), adopted by the Member States on 2 October 1997, implicitly rejected all prospect of the 

Community acceding to the ECHR.  

 

The Treaty of Amsterdam reiterates that respect for human rights – especially those contained in the 

ECHR – is guaranteed by virtue of the general principles of Community law. We will also see that 

in certain areas it strengthens the competence of the CJEC. 

 

1.1. Citizens' access to the two courts. Problems connected with the Court of Justice of the 

European Communities 

 

The European Community is a community based on law and, as such, is founded on respect for the 

principle of lawfulness. In its institutional framework, therefore, great importance is attached to the 

institution that is responsible for guaranteeing this. Under Article 220 of the EC Treaty, the Court 

of Justice of the European Communities shall ensure that in the interpretation and application of 

this Treaty the law is observed. 

 

However, the Court has sector-based jurisdiction (in the cases and situations set out in the Treaty), 

which means that it is not the only institution with responsibility for maintaining Community 

lawfulness: as a logical consequence of the primacy and direct effect of Community law
10
 the 

national courts of the Member States also have a role. 

 

                                                 
9   See footnote 6. 
10 Mangas Martín, A. Instituciones y derecho de la Unión Europea; Editorial Mc Graw Hill, Madrid, 1996, p. 388. 
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With regard to the right of action in the Community sphere, it is clear that with regard to 

individuals and natural or legal persons, such rights are severely limited and restricted. 

 

There follows below a brief summary of the possibilities for action in cases of alleged violation of 

fundamental rights: 

 

❏ Proceedings for annulment
11
 of certain Community actions

12
: Action on these grounds 

aims to ensure the legality of the actions of the Community institutions. It is also an essential 

element in the protection of applicants' rights. 

 

An obvious consequence of this is recognition of the right to bring a case by individuals and natural 

or legal persons. Accordingly, Article 230(4) of the EC Treaty establishes that 'any natural or legal 

person may, under the same conditions
13
, institute proceedings against a decision addressed to that 

person or against a decision which, although in the form of a regulation or a decision addressed to 

another person, is of direct and individual concern to the former.' 

 

The right, therefore, of an individual to challenge a decision addressed directly to him is not at 

issue. The problem arises, however, with regard to challenges to decisions in the form of a 

regulation (see footnote 14) or of decisions addressed to other persons. In such cases, the 

difficulty of proving direct and individual interest makes it practically impossible for individuals to 

access the Court. This is illustrated by the fact that in all the years of the application of Community 

law, the CJEC has recognised the existence of direct and individual concern only on rare 

occasions.
14
  

 

However, the fact that individuals do not have a right of direct appeal against a provision of a 

general nature or against an act addressed to a third party does not mean that they have no means of 

ensuring lawfulness. The Treaty contains mechanisms to guarantee this legal protection. 

 

❏ Action for failure to fulfil obligations
15
: In the opinion of the CJEC

16
, this is the final 

means of ensuring that the Community interests enshrined in the Treaty prevail over the inertia and 

resistance of Member States. 

 

Article 226 of the EC Treaty states that, 'if the Commission considers that a Member State has 

failed to fulfil an obligation under this Treaty, it shall deliver a reasoned opinion on the matter after 

giving the State concerned the opportunity to submit its observations. If the State concerned does 

not comply with the opinion within the period laid down by the Commission, the latter may bring 

the matter before the Court of Justice.' 

 

It thus appears that the European Commission has the initial right of action. This article also 

suggests that the Commission has, in addition, a discretional power of appraisal, implying that it 

cannot be forced to initiate an action of this type. 

 

                                                 
11 Eligiblity: Member States and institutions. 
12 An action by a Community institution may also violate fundamental rights.  See next section on the Treaty of 

Amsterdam, in particular section h), referring to Article 46(d) of the TEU. 
13 In the same conditions as the Member States, Council and Commission. 
14 CJEC, Case C-309/89, Codorniu. 
15 Example: A Member State fails to transpose a directive which grants rights to individuals. 
16 Case 25/59, The Netherlands v. High Authority of the ECSC. 
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Article 227(1) of the EC Treaty provides that, 'a Member State which considers that another 

Member State has failed to fulfil an obligation under this Treaty may bring the matter before the 

Court of Justice.' For political reasons, this procedure is used much less frequently. 

 

Furthermore, before a Member State is able to bring an action against another Member State for 

alleged failure to fulfil the obligations imposed by the Treaty, it must submit the case to the 

Commission. The Member States concerned are given the opportunity to submit written and oral 

observations as part of a procedure in which both parties are heard, after which the Commission 

issues a reasoned opinion. If the Commission does not issue an opinion within three months of it 

being requested, an action may still be brought before the Court of Justice. 

 

Individuals have no right of action at all. However, in cases of an alleged failure to comply with 

Community law by a Member State, individuals have two alternative (though indirect) routes to 

the Court of Justice. 

 

a) One option is to allege failure to comply with Community law in a national court. The 

national court may
17
 ask the CJEC to give a preliminary ruling on the interpretation of the 

EC Treaty or on the validity or interpretation of the acts adopted by Community institutions
18
. 

 

b) Another possibility is for an individual to lodge a complaint
19
 with the European 

Commission alleging failure to comply with Community law on behalf of a Member State. The 

advantage of this system is that the individual does not have to prove the existence of personal 

interest, and the only condition for the complaint being accepted is that it must concern a violation 

of Community law on behalf of a Member State. If this method is chosen, after carrying out an 

investigation the Commission may, if it considers it appropriate, itself, as a privileged applicant, 

bring an action for failure to comply against the Member States before the CJEC. 

 

A ruling delivered by the CJEC that there has been failure to comply will not affect the rights of the 

applicant, since the end result will not be to resolve an individual situation, but merely to oblige the 

Member States to comply with Community law. For any individual claim for redress, the applicant 

must go through the national courts. 

 

The European Court of Human Rights in Strasbourg is an international court which hears, in 

certain circumstances, complaints of violations of the rights set out in the European Convention for 

the Protection of Human Rights. 

 

When an individual considers that one of the States that has ratified the Convention has violated, to 

his detriment, one of his fundamental rights
20
, he may bring his case directly

21
 to the Court. 

 

                                                 
17 See Article 234(c) third paragraph of the EC Treaty. 
18 Preliminary ruling (Article 234 of the EC Treaty) is the most common method. 
19 OJ C 119/03, 30.04.1999. 
20 The Court only has competence to examine claims related to violations of the rights set out in the Convention and 

Protocols. 
21 See Protocol No. 11 of the European Convention for the Protection of Human Rights and Fundamental Freedoms of 

1950. 
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There are four conditions for an individual bringing a case before the Court: 

 

• The complaint must be addressed to one of the signatory States and must not concern events 

that occurred before specific dates; 

 

• The responsibility for the action that the individual is complaining about must belong to a 

public authority; 

 

• In the Member State against which the complaint is made, the individual must have 

exhausted all internal means of obtaining redress, including the highest court; 

 

• The deadline for bringing a case before the European Court of Human Rights is six months 

from the date of the final decision in the Member State. 

 

When the European Court of Human Rights rules against the State, the Committee of Ministers 

of the Council of Europe has responsibility for ensuring that the ruling is implemented. This body 

ensures that States which have violated the Convention have taken the necessary measures to fulfil 

the specific or general obligations resulting from the Court's ruling. 

 

Having said that, and in comparison with the Court of Justice of the European Communities, we can 

conclude that the easily accessible European Court of Human Rights in Strasbourg is in a situation 

similar to that of the constitutional courts in certain Member States (the German and Spanish 

constitutional courts, for example, which provide for direct constitutional appeals and actions for 

violation of the constitution, respectively). Some even consider that the system used by the 

European Court of Human Rights has all the features of a modern and complete system for the 

protection of fundamental rights
22
, which makes up for the shortcomings of the Treaty of 

Amsterdam. 

 

                                                 
22 Rubio-Llorente, F: Tendances actuelles de la juridiction constutionnelle en Europe, AIJC (XII), pp. 11-29. 
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1.2.  Table showing actions which may be brought before both courts in cases of violation of 

fundamental rights 
 

 COURT OF JUSTICE OF THE 

EUROPEAN COMMUNITES 

AND COURT OF FIRST 

INSTANCE  

EUROPEAN COURT OF 

HUMAN RIGHTS  

 

 

POWERS 

• To ensure that Community law 

is respected in the application 

and interpretation of the 

Treaties establishing the 

European Communities and of 

the relevant provisions adopted 

by the Community institutions 

• To ensure respect for the rights 

set out in the European 

Convention for the Protection of 

Human Rights and its protocols 

 

 

 

 

 

 

TYPES OF ACTION POSSIBLE 

IN CASES OF ALLEGED 

VIOLATION OF 

FUNDAMENTAL RIGHTS 

 

• Action for failure to fulfil 

obligations
23
: 

- Aim: To ensure that the Member 

States respect the obligations 

incumbent on them under 

Community law 

 

- Right of action: the Commission 

(most frequently) or a Member 

State. Alternative options for 

individuals (see action for failure to 

fulfil obligations, Section 2, 2.1) 

 

• Action for annulment: 

- Aim: to ensure the legality of 

actions of the Community 

institutions 

 

- Right of action: Member States, 

Council, Commission and also 

under certain conditions the EP 

and natural or legal persons24 (see 

Action for Annulment, Section 2, 

subsection 2.1) 

• References for preliminary 

rulings
25
: 

- Aim: To ensure uniform 

interpretation and homogenous 

application of Community law 

throughout the Community 

 

- Initiated by: a national court, 

although all parties involved may 

participate in the proceedings 

before the CJEC. 

• Direct action 

- Aim: To determine whether these 

rights have been violated by States 

which have ratified the Convention 

 

- Right of action: Any signatory 

State or individuals who believe they 

have been victims of a violation of 

the Convention 

 

Conditions for bringing an action: 

 

The complaint must always be 

addressed to one of the signatory 

States and the events concerned 

must have occurred after specific 

dates. 

They must concern actions for which 

a public authority is responsible. 

The individual must have exhausted 

all means of legal recourse in the 

State against which the complaint is 

addressed, including the highest 

court. 

The complaint must be lodged within 

six months from the date of the final 

decision in the State. 

 

                                                 
23 If the CJEC rules that there has been failure to comply and the Member State still does not comply, the CJEC may 

impose a lump sum or penalty payment. 
24 The Court of First Instance is competent to rule in the first instance on all actions for annulment brought against the 

Community by natural or legal persons. An appeal may be made to the CJEC against the ruling of the Court of First 

Instance. 
25 Result of the ruling delivered by the CJEC in response to a reference for preliminary ruling. The competent national 

court must apply to the case before it the law as interpreted by the CJEC, neither amending nor distorting it. 
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SECTION TWO 

 

 

2. The Treaty of Amsterdam: Progress and implications for fundamental 

rights 
 

Although the Treaty of Amsterdam represented a further setback to explicit recognition of 

fundamental rights, it did reiterate the EU’s commitment to them and strengthen the obligation to 

draw up and implement policies ensuring that they were protected. 

 

The main innovations introduced at Amsterdam were as follows: 

 

A) Amendment of Article 6 of the TEU (ex Article F), which states that: ‘the Union is 

founded on the principles of liberty, democracy, respect for human rights and fundamental 

freedoms, and the rule of law, principles which are common to the Member States’. Article 6(2) 

stresses respect for fundamental rights as guaranteed by the 1950 European Convention for the 

Protection of Human Rights (ECHR) and as they result from the constitutional traditions common 

to the Member States, as general principles of Community law. It also amended the first sentence 

of Article 49 of the TEU (ex Article O), in order to clarify that these general principles of 

Community law must also be respected by the applicant countries. 

 

This last clause was included because at the current stage of European integration and, in particular, 

with a view to enlargement, it was essential to ensure full respect for fundamental rights, both in 

relations between the Union and the Member States and between the Member States and 

individuals. 

 

B) Article 7 of the TEU satisfied the hopes of certain parties
26
 by laying down the 

disciplinary procedure to be followed in case of an alleged infringement by one of the Member 

States of one of the principles on which the Union is based. In such cases, the European Council, 

acting by unanimity, is competent to rule, in the first instance, on whether there has been grave and 

persistent violation of these principles. It acts on a proposal by one-third of the Member States or by 

the Commission, after obtaining the assent of the European Parliament by two thirds of the votes 

cast, (which must represent a majority of its members), and after inviting the government of the 

Member State in question to submit its observations. Acting by qualified majority, the Council must 

then decide whether to suspend certain of the rights deriving from application of the Treaties to 

the Member State in question, including voting rights in the Council, although the obligations of 

the Member State in question under the Treaties continue to be binding. 

 

C) A further innovation was the introduction of a new paragraph 4 to the preamble of the 

TEU, confirming the Union’s commitment to the respect of the fundamental social rights set 

out in the European Social Charter of 1961 and in the 1989 Community Charter of the 

Fundamental Social Rights of Workers. Although the reference to these two documents may 

seem to suggest a clear commitment to a set of specific rules, in fact this is not the case, since 

Article 137(6) of the EC Treaty explicitly states that the obligation to support and complement the 

activities of the Member States with a view to achieving the social policy objectives set out in 

Article 136 of the EC Treaty does not apply to the right of association (or unionisation) or the right 

to strike, nor to the right to impose lockouts. In other words, it prevents the EU from acting on its 

                                                 
26 See the report of the chairman of the working group on the 1996 IGC. 
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own initiative to better protect certain rights that are an essential part of the ‘fundamental core’ of 

social rights. Moreover, it should be stressed that, unlike the ECHR, the main sources of 

fundamental social rights, namely the European Social Charter and the Community Charter of 

social rights, are not mentioned in Article 6 of the TEU, suggesting that there may be a selective 

approach towards fundamental rights, since some seem to enjoy more protection than others
27
. 

 

D) The Treaty of Amsterdam stepped up the fight against discrimination
28
, the scope of 

which was extended to include not only discrimination on grounds of nationality, but also on 

grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation. 

Under this article and others
29
, the Treaty of Amsterdam lays down the appropriate procedures for 

ensuring respect for the rights concerned, but stops short of the eagerly awaited catalogue of 

fundamental rights. 

 

E) There are several new developments as regards equality between men and women; 

firstly, Article 2 of the EC Treaty introduces equality as one of the objectives of the 

Community. Similarly, Article 3 of the EC Treaty is extended, with the addition of a new 

paragraph 2, which sets the objective of elimination of inequalities and the promotion of 

equality between men and women through the activities set out in this article. Finally, Article 141 

of the EC Treaty (ex Article 119), lays down the obligation of the Member States to ensure that 

the principle of equal pay for male and female workers for equal work or work of equal value 

is applied; but above all, it provides for adoption by the Council of the European Union, in 

codecision with the EP and after prior consultation of the Economic and Social Committee, of the 

necessary measures to ensure the application of the principle of equal opportunities and equal 

treatment for men and women in matters of employment and occupation. It also allows for the 

Member States to adopt measures providing for specific advantages for the underrepresented 

sex to pursue a vocational activity or to compensate for disadvantages in this area. 

 

F) Processing of personal data: the free movement of persons has created a need for 

information systems at European level. Previously there was no specific legal basis in the Treaties 

allowing legislation in this area, and in its absence Article 95 of the EC Treaty (ex Article 100a) on 

approximation of legislation in the internal market was used. In view of this need, and in order to 

strengthen the guarantee of protection with respect to the processing of personal data, the 

Treaty of Amsterdam introduced a new Article 286 of the EC Treaty, which recognises such 

protection in relation to Community institutions and bodies. 

 

G) The Amsterdam Final Act contains declarations on the abolition of the death penalty, 

respect for the status of churches and non-denominational philosophical organisations, and the 

needs of disabled persons. 

 

H) The new Treaty of Amsterdam extended the competence of the CJEC in the field of 

human rights. Article 46(d) of the TEU states that the CJEC is responsible for ensuring that the 

Community institutions comply with the provisions of Article 6(2). Although this is a step forward, 

the CJEC's jurisdiction is limited to Community law, which means that, with the exception of 

Articles 35 and 40 of the TEU, its jurisdiction does not extend to actions under the second and third 

pillars (the intergovernmental pillars). Despite the predominantly intergovernmental nature of the 

                                                 
27 Report of the group of experts on fundamental rights. European Commission, Directorate-General for Employment 

and Social Affairs, February 1999. 
28 Article 13 of the EC Treaty. 
29 See also Articles 3(2) and 141(4) of the EC Treaty. 
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rules governing these two pillars, the legislation adopted under both is likely to significantly affect 

fundamental rights. It is not possible to separate the obligation to respect fundamental rights from 

the obligation to apply them, and it is the duty of the European Union to ensure that they are 

respected, irrespective of the subject matter or pillar in question. 

 

Another extremely significant development is the extension of the competence of the Court of 

Justice in matters of justice and home affairs, undoubtedly a major step forward with regard to 

human rights, since such matters are highly sensitive in this regard. The communitisation of a part 

of the third pillar (cooperation in the field of justice and home affairs, Title IV of the Maastricht 

Treaty) highlights the relationship between these problems and the fundamental Community 

principle of the free movement of persons (Title IV of the Treaty establishing the European 

Community is now headed: 'Visas, Asylum, Immigration and other policies related to free 

movement of persons'). 

 

However, with regard to the competence of the CJEC in this area, it is important to stress that the 

Court does not have blanket jurisdiction in all areas of Community action The competence of the 

CJEC to give a preliminary ruling in matters under Title IV of the EC Treaty, namely visas, 

asylum, immigration and other policies related to free movement of persons, is in fact fairly 

restricted under the terms of Article 68 of the EC Treaty. The Court has no competence to give a 

preliminary ruling on these matters unless it is requested by a national court against whose 

decisions there is no judicial remedy under national law and, furthermore, the request for a 

preliminary interpretation is, as in other cases, optional. 

 

However, it must be stressed that the option of requesting a preliminary ruling on interpretation 

on Title IV or acts of the institutions based on this title is also open to the Council, the 

Commission or to a Member State, on condition that the ruling given by the Court of Justice in 

response to such a request shall not apply to judgments of courts in the Member States which are 

res judicata, suggesting that the CJEC's interpretation applies in cases not yet res judicata. There is 

a material limit to the competence of the CJEC, since in no circumstances does it have 

jurisdiction over measures or decisions taken pursuant to Article 62(1) of the EC Treaty relating 

to the maintenance of law and order and the safeguarding of internal security. Article 62(1) of 

the EC Treaty concerns measures designed to ensure the absence of controls on persons crossing 

internal borders, whether citizens of the Union or nationals of third countries. 

 

With regard to the TEU's provisions on police and judicial cooperation in criminal matters, and 

in accordance with Article 46(b) of the TEU, the CJEC has jurisdiction provided that the 

conditions of Article 35 of the TEU are fulfilled. At the request of national courts, therefore, the 

CJEC may give a preliminary ruling on the validity or interpretation of Council instruments adopted 

under Article 29 of the TEU, provided that the Member State concerned has declared that it accepts 

such jurisdiction. However, the jurisdiction of the CJEC is once more affected by Article 35(5) 

of the TEU, which stipulates that the CJEC has no jurisdiction to review the validity or 

proportionality of operations carried out by the police or other law enforcement services of a 

Member State or the exercise of the responsibilities incumbent upon Member States with 

regard to the maintenance of law and order and the safeguarding of internal security. The 

CJEC may, however, review the legality of Council decisions and give an opinion on conflicts 

between the Member States on the interpretation or application of acts adopted pursuant to Article 

34(2) of the TEU contributing to the pursuit of the objectives of the Union, if such a dispute cannot 

be settled by the Council within six months of it being referred by one of its members. 
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Finally, Article 40 of the TEU allows Member States which intend to establish closer cooperation 

between themselves to make use of the institutions, procedures and mechanisms laid down by the 

Treaties, subject to certain restrictions and procedural conditions. These provisions are, however, 

subject to the provisions of the Treaty establishing the European Community with respect to 

intervention by the CJEC. 

 

Clearly, the system governing the new powers of the CJEC under the terms of the Treaty of 

Amsterdam is a fairly complex one. With regard to the TEU, the introduction of the new mechanism 

for 'acceptance' of the Court's jurisdiction serves as an example. 
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2.1. Table showing the fundamental rights set out in the European Convention for the 

Protection of Human Rights and those either implicitly or explicitly set out in the 

EC Treaty and the Treaty on European Union, together with examples of relevant 

case law from the European Court of Human Rights and the Court of Justice of 

the European Communities 

 

 

 
     

 

ECHR 

 

 

European Court of 

Human Rights 

 

 

EC Treaty and Treaty on 

European Union 

 

 

Court of Justice of the 

European Communities 

 

• Right to life 

        (Article 2 ECHR) 

 

McCann and others v 

United Kingdom, judgment 

of  27.9.1995 

• Article 6 TEU + 

Protocol on Ireland 

(abortion) 

SPUC Ireland Limited  v 

Grogan, judgment of 

4.10.1991 

• Prohibition of torture  

        (Article 3 ECHR) 

Ireland v United Kingdom, 

judgment of 18.1.1978 and  

Campbell v Cosans, 

judgment of  25.02.82 

• Article 6 TEU Adoui & Cornuaille v 

Kingdom of Belgium, 

judgment of 18.5.1982 

• Prohibition of slavery 

and forced labour  

        (Article 4 ECHR) 

De Wilde, Ooms and 

Versyp, judgment of 

18.6.1971 

• Article 6 TEU  

 

       -- 

• Right to liberty and 

security 

        (Article 5 ECHR) 

Riera Blume and others v 

Spain, judgment of 

14.10.1999 

• Article 6 TEU + 

Article 18(1) EC 

Treaty 

Kremzow v Austria,  

judgment of 6.2.1997 

 

 

• Right to a fair and 

public hearing by an 

independent and 

impartial tribunal 

        (Article 6 ECHR) 

Escoubet v Belgium, 

judgment of 28.10.1999 
• Article 6 TEU • The right to proper 

legal protection 

before the courts and 

to a fair trial  
 

Intermills SA v 

Commission, judgment of 

14.11.1984 

 

• Right not to be held 

guilty of a criminal 

offence on account of 

any act or omission 

which did not constitute 

a criminal offence under 

national law at the time 

when it was committed 

        (Article 7 ECHR) 

De Wilde, Ooms and 

Versyp, judgment of 

18.6.1971 

• Article 6 TEU Hoffmann-La Roche & Co 

AG v Commission, 

judgment of 13.2.1979 

 

 

 

 

 

 

• Right to respect for 

private and family life 

       (Article 8 ECHR) 

Custig-Prean and Beckett v 

United Kingdom; Smith and 

Grady v United Kingdom, 

judgment of 27.9.1999 

• Article 6 TEU + 

Article 286(1) EC 

Treaty  

• Protection of private 

life and respect for 

family life 

 

Rutili v Ministry of the 

Interior, judgment of 

28.10.1995 
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ECHR 

 

 

European Court of 

Human Rights 

 

 

EC Treaty and Treaty on 

European Union 

 

 

Court of Justice of the 

European Communities 

 

• Right to freedom of 

thought, conscience 

and religion 

        (Article 9 ECHR) 

Buscarini and others v San 

Marino, judgment of 

18.2.1999 

• Declaration on 

respect for the status 

of churches and non-

denominational 

philosophical 

organisations 

• Freedom of religion 

and denomination 

 

Prais v Council, judgment 

of 27.10.1976 

 

• Right to freedom of 

expression 

        (Article 10 ECHR) 

Fressoz and Roire v France, 

judgment of 21.1.1999 
• Article 6 TEU + 

Statement on Article 

65 of the EC Treaty 

(implications for the 

freedom of the press) 

• Freedom of 

expression and 

publication  

 

Cinéthèque SA and others 

v Fédération Nationale des 

Cinémas Français, 

judgment of 11.7.1985 

• Right to freedom of 

assembly and 

association 

        (Article 11 ECHR) 

Chassagnou and others v 

France, judgment of 

29.4.1999 

• Article 6 TEU + 

Statement on  Article 

139(2) of the EC 

Treaty (collective 

agreements) 

• Freedom of 

association  
 

Union Royale des Sociétés 

de Football Association v 

Bosman, judgment of 

15.12.1995 

• Right to marry and 

found a family 

        (Article 12 ECHR) 

 

Rees, judgment of 

17.10.1986 
• Article 6 TEU Bergemann v 

Bundesanstalt für Arbeit, 

judgment of 22.9.1988 

• Right to an effective 

remedy in the case of 

violation of any of these 

rights or freedoms 

        (Article 13 ECHR) 

 

Smith and Grady v United 

Kingdom, judgment of 

27.9.1999 

• Article 6 TEU Johnston v Chief Constable 

of Royal Ulster 

Constabulary, judgment of 

15.5.1986 

 

• Prohibition of 

discrimination 

        (Article 14 ECHR) 

 

Lithgow and others, 

judgment of 8.7.1986 
• Article 6 TEU + 

Articles 3(2), 13, 136, 

137(1)  and 141(4)  of 

the EC Treaty, 

Articles 12, 39(2) 

and 40(c) of the EC 

Treaty + Statement 

on Article 141(4) of 

the EC Treaty 

(Equality between 

men and women) 

 

Gabrielle Defrenne v 

Société Anonyme Belge de 

Navigation Aérienne 

(SABENA), judgment of 

15.6.1978 

• Right to the protection 

of property 

        (Article 1 of Protocol  

        No 1 to the ECHR) 

Iatridis v Greece, judgment 

of 25.3.1999 

Article 6 TEU 

 

 

 

 

 

• The right to 

property  
 

Hauer v Rheinland-Pfalz, 

judgment of 13.12.1979 

 

• Right to an education 

        (Article 2 of Protocol  

        No 1 to the ECHR) 

Case concerning certain 

aspects of the linguistic 

system in Belgium, judgment 

of 23.7.1968 

Article 6 TEU + Articles 

149 and 150 of the EC 

Treaty 

 

 

         -- 
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ECHR 

 

 

European Court of 

Human Rights 

 

 

EC Treaty and Treaty on 

European Union 

 

 

Court of Justice of the 

European Communities 

• Right to free elections 

       (Article 3 of Protocol 

        No 1 to the ECHR) 

Matthews v United 

Kingdom, judgment of 

18.2.1999 

Article 6 TEU  

 

-- 

  

• Prohibition of 

imprisonment for debt 

        (Article1 of Protocol  

        No 4 to the ECHR) 

 

 

           -- 

Article 2(4) and Article 6 

TEU 

 

 

             -- 

 

 

• Freedom of movement 

        (Article 2 of Protocol  

        No 4 to the ECHR) 

Gillow, judgment of 

24.11.1986 

Article 6 TEU + Articles 

18 and 39 to 41 of the EC 

Treaty + Article 46(1) of 

the EC Treaty 

Sevince v Staats-secretaris 

van Justitie, judgment of  

20.9.1990 

• Prohibition of the  

expulsion of nationals 

        (Article 3 of Protocol  

        No 4 to the ECHR) 

 

 

           -- 

Article 2(4) and Article 6 

TEU 
R v IAT & Surinder 

Singh, judgment of  

7.7.1992 

• Prohibition of collective 

expulsion of aliens 

        (Article 4 of Protocol  

        No 4 to the ECHR) 

 

 

          -- 

Article 6 TEU + Articles 

46(1) and 63 of the EC 

Treaty 

 

 

            -- 

• Abolition of the death 

penalty 

       (Article 1 of Protocol 

        No 6 to the ECHR) 

 

 

          -- 

Statement on the 

abolition of the death 

penalty 

 

 

            -- 

• Procedural guarantees in 

the event of expulsion of 

aliens 

        (Article 1 of Protocol 

        No 7 to the ECHR) 

 

 

                 -- 

Articles 2(4) and 6 TEU  

 

                   -- 

• Right of appeal in 

criminal matters 

        (Article 2 of Protocol  

        No 7 to the ECHR) 

 

 

           -- 

Articles 2(4) and 6 TEU  

 

            -- 

• Right to compensation 

in the event of a 

miscarriage of justice 

        (Article 3 of Protocol  

        No 7 to the ECHR) 

 

 

 

           -- 

Articles 2(4) and 6 TEU  

 

 

            -- 

• Right not to be tried or 

punished twice for the 

same crime 

        (Article 4 of Protocol  

        No 7 to the ECHR) 

Gradiger v Austria, 

judgment of 23.10.1995 

Articles 2(4) and 6 TEU   

 

            -- 

• Equality between 

spouses 

        (Article 5 of Protocol  

        No 7 to the ECHR) 

Bargagli v Italy, judgment 

of 9.11.1999 

Article 6 TEU + Articles 

3(2), 13, 137(1) and 

141(4) of the EC Treaty 

 

            -- 

 

Case law of the European Court of Human Rights: http://www.dhcour.coe.fr 

Case law of the Court of Justice of the European Communities: http://www.curia.eu.int 
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3. From Cologne to Tampere 
 

The European Council, meeting in Cologne on 3 and 4 June 1999, discussed issues that would have 

significant implications for the future following the entry into force of the Treaty of Amsterdam. 

One of these was the eagerly awaited Charter of Fundamental Rights of the European Union. 

 

In its conclusions, the Council expressed the view that the way in which the Union was evolving 

meant that there was a need for a Charter of Fundamental Rights to be drawn up, to 

demonstrate to the citizens of the Union both the overwhelming importance and the scope of 

fundamental rights. 

 

In the opinion of the European Council, such a Charter ought to include the right to liberty and 

equality and the fundamental procedural principles as set out in the ECHR and as they resulted 

from the common constitutional traditions of the Member States as general principles of 

Community law. Economic and social rights, as recognised in the European Social Charter and the 

Community Charter of the Fundamental Social Rights of Workers
30
, should also be taken into 

account. One problem connected with the European Social Charter, and in particular its recent 

revision, which introduced the right to protection against poverty and social exclusion and the right 

to housing, is that it has been signed by only 11 Member States (Germany, the Netherlands, Ireland 

and Spain have not signed), and ratified by only three (France, Italy and Sweden). 

 

At Cologne the guiding principles for the characteristics of the body entrusted with drafting the 

Charter were also agreed, although its composition was not finally decided until the Tampere 

European Council. 

 

The Tampere Summit of 15 and 16 October 1999 discussed the creation of an 'area of freedom, 

security and justice in the European Union', a matter which is clearly closely linked to the 

protection of fundamental rights. The summit reached agreement on the composition, working 

methods and practical arrangements (see subsection 4.2) for the body that would have 

responsibility for drawing up the Charter of Fundamental Rights of the European Union. 

 

The body would have the task of drawing up a draft charter in time for the European Council to be 

held in Nice in December 2000 under the French Presidency. 

 

It is intended that the Charter of Fundamental Rights of the European Union will then be solemnly 

proclaimed by the national parliaments. There are currently no plans to incorporate it in the 

Treaty, and there has been no discussion of how its implementation is to be monitored. In other 

words, everything seems to point to the fact that, for the time being at least, the text will remain 

merely a political statement. At the meeting in Strasbourg in October 1999 between representatives 

of the Council of Europe and the European Union, the latter were already stressing that they viewed 

the drafting and solemn proclamation of the Charter as a political event of the utmost importance
31
. 

They also made it clear that the Charter should not be seen as the basis for a system to rival the 

ECHR. 

 

                                                 
30 Article 136 of the EC Treaty 
31 14th quadripartite meeting between the Council of Europe and the European Union, Strasbourg, 6 October 1999. Press 

release, ref. 536(99). 
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If, therefore, any Member State were to decide to support its introduction into the Treaty on 

European Union, there would have to be an Intergovernmental Conference (IGC). In any event, 

the Member States are aware that this possibility will depend on the outcome of the deliberations of 

the body entrusted with drafting the Charter. 

 

3.1. The Charter of Fundamental Rights of the European Union 

 

The eternal debate over the accession of the EC to the ECHR and agreement on a catalogue of 

human rights are in fact issues which are relatively independent of each other. What is certainly true 

is that the body of rights set out in the ECHR is neither recent nor, in all probability, the best 

adapted to the specific case of European integration. It is simply, as it is for the Member States too, 

a system of minimum protection and a last resort. 

 

The important question was to determine the best method of protecting fundamental rights within 

the EU. To allow the CJEC to continue working on a case by case basis satisfied neither the 

requirement for 'visibility' nor that for legal security. Thus the idea of giving the EU a Charter of 

Fundamental Rights seemed to some to be the best solution. 

 

Such a Charter would also help to strengthen the constitutional nature of the Treaties. In fact, a 

systematic and complete catalogue of fundamental rights would constitute a much more visible and 

effective point of reference both from the point of view of the Community institutions and the 

national authorities when drafting and implementing Union measures. 

 

In addition, such a Charter would allow the particular features of European integration to be taken 

into account, specifically, the 'other' fundamental rights deriving directly from the Treaties, such as 

the free movement of persons. 

 

Symbolically, the EU is also re-asserting itself: on the one hand, affirming itself on the international 

stage as an organisation no longer simply economic in nature, but as one in which the protection of 

fundamental rights is an essential shared value; and on the other hand, becoming more visible to the 

citizens of the European Union and more aware of their concerns, and this even more so if the 

Charter was also to include economic and social rights. 

 

There are differing opinions on the shape the future Charter of Fundamental Rights should take. 

 

A report by the Commission's group of experts on fundamental rights 
32
 stated that, 'instead of 

concentrating all efforts on the formulation of a new Bill of Rights, the recognition of rights 

should build in particular on the ECHR, which has become, through the case law of its organs, a 

common European Bill of Rights. This should, however, not be understood as an incitement to pick 

and choose only those rights that seems especially relevant to the European Union's own history and 

tasks. On the contrary, the acceptance of the ECHR ought to be guided by the fact that the European 

Union is in a process of structural modifications, as particularly illustrated by the increasing 

importance of the second and third 'pillar'. Rights which, therefore, may first appear to be perfectly 

alien to the European Union, may become increasingly significant, as more attention focuses on 

new aspects of the European Union, such as judicial and police cooperation in criminal matters.' 

 

                                                 
32 Affirming fundamental rights in the European Union: time to act, report of the Group of Experts on fundamental 

rights, European Commission Directorate-General for Employment and Social Affairs, February 1999. 
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Others, however, objected that most of the fundamental rights were already enshrined in national 

constitutions and international treaties and that, as a result, there was little need for the EU to list 

them explicitly. On the other hand, they also considered that this did not justify the 'citation' 

system, which obscured fundamental rights and made them incomprehensible to citizens. They 

argued that the necessary measures should be taken to ensure that the rights could be invoked as 

effectively as possible, which would also require them to be explicitly set out, with the risk of 

repetition that this entailed, rather than appearing simply as general references to the other 

documents in which they appeared. 

 

The recognition of fundamental rights, then, should be seen as a process, the initial aim of which is 

to itemise a package of rights encompassing and adding to the ECHR. But its ultimate aim, 

particularly with regard to the judgments of the CJEC and the European Court of Human Rights, 

should be to set out a new vision of fundamental rights adapted to the experiences and needs of 

the European Union. And it is essential that the process of establishing and determining 

fundamental rights remain open-ended, even in the long term. If it does not, the EU will be 

unable to adapt its guiding principles to the needs of a society which is characterised by constant 

change, and which will continue to throw up new challenges in the sphere of fundamental rights, as 

illustrated, for example, by experiences in the information technology and communications sectors. 

 

Regarding the form the rights should take and the framework in which they should be set out, 

the Commission report by the Group of Experts of February 1999 expressed the view that all the 

rights should be listed in a single text, which should form part of the Treaties as a special section 

or specific title, to clearly illustrate the primordial importance of fundamental rights and to show 

beyond all doubt that the EU's activities must, in all circumstances, be guided by respect for these 

rights. 

 

Furthermore, drawing up a Charter of Fundamental Rights alone will not guarantee the 

effectiveness of the protection it seeks to provide. The CJEC must also have jurisdiction to rule on 

any action brought by an individual seeking to show that the Union has violated a 

fundamental right
33
. However, as things stand, this seems unlikely to happen in the near future. 

 

Disregarding the old Herman project
34
, the most recent attempt at incorporating a catalogue of 

fundamental rights into primary Community legislation originated in a report published in March 

1996 by a Committee of Experts appointed by the European Commission, which discussed the need 

to recognise a series of fundamental civil and social rights and incorporate them into the Treaty of 

Amsterdam. However, despite this request, as we have seen, the Treaty of Amsterdam did not 

include any kind of 'Bill of Rights'. 

 

As a result, the search for explicit recognition of fundamental rights has remained a top priority, and 

a need further highlighted by the adoption of the Treaty of Amsterdam. Fundamental rights can 

only serve their purpose if citizens know of their existence and are aware of the possibility of 

enforcing them, making it essential that fundamental rights are set out and presented in such 

a way that all individuals become aware of them and can have access to them. 

 

                                                 
33 Alston, P. (e.d.), Moving Towards a Coherent and Comprehensive Human Rights Policy for the EU, Bruylant, 

Brussels 1999. 
34 Resolution of the European Parliament of 10 February 1994, which rejected the Herman project, OJ C 61, 28.2.1994, 

p. 155. 
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Most recently, the Cologne Summit has provided the impetus for giving the EU the Charter of 

Fundamental Rights, which has been so eagerly awaited. 

 

3.2. Composition, working methods and practical arrangements of the body with 

responsibility for drawing up a draft Charter of Fundamental Rights of the European 

Union, in accordance with the Cologne conclusions  

 

 A. Composition 

 

  (i) Members 

 

   (a) Heads of State or Government of the Member States 

  Fifteen representatives of the Heads of State or Government of the Member States 

 

   (b) Commission 

 A representative of the President of the European Commission (Commissioner 

Vitorino) 

 

   (c) European Parliament 

 Sixteen members appointed by the European Parliament (Mr Méndez de Vigo chairs 

this delegation). The European Parliament delegation is assisted by a task force from 

Parliament's general secretariat, which is responsible for maintaining contacts with 

the relevant administrative bodies. 

 

(d)  National parliaments 

Thirty members from the national parliaments (two from each national parliament), 

nominated by the national parliaments. 

 

Members of the body may be represented by alternates if they are unable to attend a 

meeting. 

 

(ii)  Chairman and vice-chairmen 

 

The for mer President of the Federal Republic of Germany, Roman Herzog, has been 

appointed chairman. The vice-chairmen are a Member of the European Parliament 

(Iñigo Méndez de Vigo, PPE, Spanish), a member of a national parliament (Gunnar 

Jansson, Finnish) and a representative of the President of the European Council 

(Paavo Nikula, a Finn, to be replaced in the first half of 2000 by Pedro Bacelar, 

Portuguese, and in the second half of 2000, Guy Braibant, from France). 

 

The Member of the European Parliament and the member of the national parliament 

were elected as vice-chairmen respectively by the Members of the European 

Parliament and the members of national parliaments serving on the body. 

 

(iii)  Observers 

 

Two representatives from the Court of Justice of the European Communities, 

appointed by the Court. 
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Two representatives from the Council of Europe, one of these from the European 

Court of Human Rights (Mr Fischbach and Mr Kruger). 

 

(iv)  European Union bodies who will be invited to give their opinion 

 

Economic and Social Committee 

 

Committee of the Regions 

 

Ombudsman 

 

(v)  Exchange of views with the applicant countries 

 

The body or chairman should hold an appropriate exchange of views with the 

applicant countries. 

 

(vi)  Other bodies, social groups or experts to be invited to give their views 

 

The body may invite other bodies, social groups or experts to give their views. 

 

(vii)  Secretariat 

 

The general secretariat of the Council provides the body with secretariat services. To 

ensure proper coordination, close contacts will be established with the general 

secretariat of the European Parliament, the Commission and, where necessary, with 

the secretariats of the national parliaments. 

 

B. Working methods 

 

(i) Preparation  

 

In close consultation with the vice-chairmen, the chairman of the body proposes a 

work plan for the body and performs other appropriate preparatory work. 

 

(ii) Transparency of the proceedings 

 

In principle, hearings held by the body and documents submitted at such hearings are 

public. They may be consulted on http://eu.eu.int/ 

 

(iii) Working Groups 

 

The body may establish ad hoc working groups, open to all members of the body. 

 

(iv) Drafting 

 

On the basis of the workplan agreed by the body, a drafting committee composed of 

the chairman, the vice-chairmen and the representative of the Commission and 

assisted by the general secretariat of the Council, will draw up a preliminary draft 

charter, taking account of drafting proposals submitted by any member of the body. 
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Each of the three vice-chairmen regularly consults with the respective component 

part of the body of which he or she is a member. 

 

(v) Drawing up of the draft charter  

 

When the chairman, in close consultation with the vice-chairmen, deems that the text 

of the draft charter elaborated by the body is endorsed by all parties, it will be 

forwarded to the European Council through the normal preparatory procedure. 

 

C. Practical arrangements 

 

The body meets in Brussels, alternately in the Council and the European Parliament 

buildings. A complete language regime is applicable for sessions of the body. 

 

3.3. Proposed rights 

 

The first meeting of the body, known as the Convention, the principal features of which were 

examined above, was held in Brussels on 17 January 2000. One week later, the Presidency 

published a draft list of fundamental rights for discussion on the basis of the first meeting. 

 

Subsequently, and on the basis of this first draft list, various suggestions have been made as regards 

the rights that ought to be included, as well as proposals on the drafting. Among the rights to be 

included, the following have been mentioned:  

 

the right to: 

- respect of the human person 

- life 

- liberty and security 

- respect for private and family life 

- family life (e.g. the right to found a family) 

- an effective remedy 

- a fair trial 

- two levels of jurisdiction in criminal matters 

- nullum crimen sin lege 

- non bis in idem 

- compensation in the case of a miscarriage of justice 

- freedom of thought, conscience and religion 

- freedom of expression 

- education 

- freedom of assembly and association 

- access to documents of the Community institutions 

- data protection 

- property 

- asylum and prohibition of expulsion 

- equality before the law 

- non-discrimination 
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However, much still remains to be done, and it is not yet certain that the above rights will be the 

only ones set out in the Charter. In fact the opposite is likely to be the case, as from the debates 

currently taking place it is again becoming increasingly clear that there is a need to include certain 

rights, such as a more clearly defined general obligation to ensure the right to equality, the rights of 

children, the rights of churches, the rights of minorities and the right to housing, not to mention 

rights in connection with communications and biotechnology, among others. 

 

What is beyond doubt is that the Charter will contain a series of measures of a general nature. The 

two main ones are set out below (not official wording): 

 

- ‘The following provisions are addressed to the institutions and bodies of the Union in 

accordance with its powers and its tasks are set out in the Treaties. These provisions are 

binding on the Member States only when the latter adapt their internal law or are 

implementing Union law. The Charter does not establish any new power or tasks or extend 

the existing tasks or powers.’ 

 

This provision, which could form part of the preamble or act as Article 1, has a dual purpose: on the 

one hand, to clearly state that the Charter’s sphere of implementation is limited to the EU, and on 

the other hand, to plainly state that the Charter does not apply to the Member States when the latter 

are acting in accordance with their own powers. Furthermore, the Charter cannot extend the Union’s 

powers, which means, in other words, that the obligation to respect fundamental rights acts as a 

limit to Community action, and not an authorisation to legislate in this field. 

 

- ‘Nothing in this Charter shall be interpreted as restricting the protection provided, in 

accordance with Article 6 of the TEU, by the European Convention on Human Rights.’ 

 

This provision guarantees that the level of protection of human rights in the Union will not be lower 

than that established by the ECHR, which also allows for a degree of distance from the drafting of 

the Convention, without this altering the level of protection afforded to individuals. 

 

Finally, with reference to the structure of the Charter, although final agreement has not yet been 

reached, the chairman of the Convention seems to favour dividing the Charter into six sections, as 

follows: 

 

1. Fundamental rights 

2. Freedoms 

3. Rights connected with equality 

4. Economic and social rights 

5. Political rights 

6. Rights in the field of justice. 
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