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FOREWORD 

 
 
The European Parliament – and in particular the Committee on the Environment, Public 
Health and Consumer Policy – has always shown particular interest in topics relating to the 
broad field of international trade and environment policy. 
 
The Director-General for Research – at the request of the Committee on the Environment, 
Public Health and Consumer Policy – has commissioned an external study to be carried out 
on "International Environmental Policies, Globalisation and the WTO". The aim of this study 
is to gather background material for future initiatives of the European Parliament in this 
policy area. 
 
In December 1999, trade talks in Seattle failed to reach agreement on launching a new round 
of multilateral trade negotiations.  Efforts are now underway to try again, aiming at a possible 
launch from the Ministerial meeting in Quatar in late 2001.  Currently, the EU is at the 
forefront of efforts to bring about a new round, with an agenda focussing on sustainable 
development. 
 
This study may assist discussions in this regard, by providing background information and 
recommendations on the linkages between trade and environment policies and the 
possibilities to make them mutually supportive. 
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EXECUTIVE SUMMARY 
 
International trade and environment policy agendas have become increasingly interlinked 
over the past several decades.  Although environmental circumstances and priorities naturally 
vary from nation to nation, in most reaches of the world, developed and developing, there has 
been growing attention paid to environmental and related health issues associated with 
liberalisation and expansion of world trade.  Interests have sometimes clashed, in the streets 
as well as in the courts and international organisation meetings, as governments, industry, 
environmentalists and consumers each push their respective agendas.  Against the potential 
for conflict, however, there is general acceptance internationally that trade and environment 
policies should be mutually supportive, in the interest of sustainable development globally.  
There is thus an urgent need to examine the areas of potential conflict and to implement 
policies not only to minimise these areas but also to maximise the benefits of arrangements 
which successfully integrate trade and environmental concerns. 

In 1992, the UN Conference on Environment and Development in Rio de Janeiro (the Rio 
Conference) helped focus global attention on environment and resource management issues.  
This Conference highlighted the link between environmental protection and economic 
development and established broad support for the notion that economic growth must be 
pursued on a sustainable basis.  An ambitious program of sustainable development was 
articulated in the final Conference document, known as Agenda 21.   

From 1947 through 1994, the international trade regime was administered by the General 
Agreement on Tariffs and Trade (GATT).  In response to environment-related trade disputes 
emerging in the 1980s and growing recognition of sustainable development principles, the 
GATT reacted and initiated an examination of trade and environment relationships.  
Following the Rio Conference, the working group’s mandate was extended to include issues 
raised in Agenda 21, notably the goal of making trade and environment policies mutually 
supportive. 

In 1994, after eight negotiating “Rounds” under the auspices of the GATT, the Marrakech 
Agreement Establishing the World Trade Organisation (the WTO Agreement) was concluded.  
The WTO General Council established the Committee on Trade and Environment (CTE) in 
January 1995.  The CTE carries two functions: a) identify the relationship between trade 
measures and environmental measures in order to promote sustainable development; b) make 
recommendations about needed modifications of the international trade rules.  The CTE has 
narrowed its broad mandate down to a ten-item agenda and has used this agenda as its 
framework for on-going discussions.  Several key areas of this agenda are discussed in-depth 
in this Study. 

WTO Rules Relevant to Trade-related Environmental Measures 

Although the WTO includes no specific agreement dealing with environmental protection, the 
importance of sustainable development has been clearly acknowledged in WTO agreements 
and dispute settlement proceedings.  For instance, the Preamble to the WTO Agreement 
includes direct references to sustainable development and to the need to protect and preserve 
the environment.  Moreover, the GATT 1994 rules permit governments to implement within 
their borders whatever measures they wish with respect to environmental protection, provided 
that these measures do not result in arbitrary or unjustified discrimination or disguised 



International Environmental Policies, Globalisation and the WTO 
 
 

 
 - 2 - PE 302.525 

restriction on trade.  In addition, the Agreements on Technical Barriers to Trade (TBT) and on 
Sanitary and Phytosanitary (SPS) Measures expressly enable Members to adopt appropriate 
science-based measures to protect human, animal and plant life and health and the 
environment.  The Agreement on Trade-Related Aspects of Intellectual Property Rights 
(“TRIPS” Agreement) and the General Agreement on Trade in Services (GATS) also include 
environment-related provisions. 

(1) GATT 1994: 

Several articles of GATT 1994 are often invoked by the WTO members in their trade disputes 
involving environmental issues, notably Article I and III (non-discrimination), Article XI 
(prohibition of quantitative restrictions), and Article XX (general exceptions).   

Article XX is the only provision explicitly addressing trade/environment issues.  In theory, 
Article XX permits WTO members to adopt domestic environmental measures at the level of 
protection they deem appropriate, provided these are not discriminatory or a disguised 
restriction on trade.  As Article XX establishes exceptions to other GATT requirements, 
however, the scope of application of Article XX has always been interpreted narrowly.   

The WTO's Appellate Body (AB) in the Shrimp–Turtle case examined the application of 
Article XX of the GATT.  It concluded that U.S. provisions restricting the import of shrimp 
harvested by means that adversely affect sea turtles protected by the U.S. legislation qualified 
for provisional protection under Article XX, but also that the means by which the U.S. applied 
its legislation violated the secondary requirement of Article XX that the measure must not 
constitute arbitrary or unjustified discrimination.  The ruling reflects a recognition in the 
WTO of the importance of promoting sustainable development and preserving the 
environment, but like earlier cases it concluded that the measure in dispute is in violation of 
the member’s WTO obligations. 

A more recent WTO decision in the EC–Asbestos case has moved the trade/environment 
discussion further.  The Panel for the first time has upheld trade restrictive domestic policies 
under the human health exception set out in Article XX b).  However, because of the 
circumstances of the dispute, this ruling can be seen to set a high benchmark which could 
pose difficulties for approving import restrictions in future, less clear cases.  It remains for 
future cases to fully resolve the application of Article XX to trade restrictive national health 
and environment measures. 

Furthermore, Article XX is considered to be the principal legal basis to assess the 
compatibility with the WTO rules of trade measures incorporated into multilateral 
environmental agreements (MEAs).  MEAs based on broad international consensus are 
viewed as the best way of co-ordinating policy action to tackle trans-boundary environmental 
problems.  Trade measures in MEAs are uncommon, occurring in roughly one-tenth of all 
agreements.  But those that exist may have important effects on international trade flows.  
Although conflicts are still only theoretical, there are potential clashes between the WTO 
rules and an increasing number of MEAs that employ trade restrictions and sanctions to 
promote their objectives, like the protection of endangered species.  Concerns about the 
potential conflicts and their impact on negotiation of future MEAs have caused many WTO 
members, including the EC, to urge clarification of the relationship and development of 
appropriate guidelines or amendments to GATT 1994 to reduce the potential for conflict.  
However, views differ on whether modifications to Article XX are required and even on the 
need for such clarification measures. 
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(2) The SPS and TBT Agreements: 

Realising that general rules under GATT 1994 may not be sufficient to solve specific 
problems concerning technical standards and human, animal or plant health measures that 
might arguably create non-tariff barriers to trade; WTO members are now focusing on the 
provisions of the SPS and TBT Agreements.  Both recognise environmental objectives and 
encourage countries to use the least trade-restrictive means for achieving these objectives and, 
in most cases, to use relevant international standards instead of national ones.  However, 
many countries want to defend their right to establish domestic environmental and technical 
regulations that are more rigorous than the relevant international standards.  

Two landmark decisions, i.e., the EC–Hormones case and the EC–Asbestos case, have 
provided guidelines on the application of these Agreements and clarified the role of 
international standards in the context of the WTO.   

The EC–Hormones case is the first WTO dispute settlement decision interpreting the SPS 
Agreement.  It is a major decision in WTO jurisprudence with potentially widespread 
repercussions for environmental and public health policy in a number of regards, e.g., 
application of the precautionary principle and the necessary relationship between certain 
health measures and science-based risk assessment procedures pursuant to Article 5 of the 
Agreement.   

The Panel in the EC–Asbestos case for the first time provided guidelines on the application of 
the TBT Agreement and ended up splitting its analysis of the French measures in question 
between provisions of the TBT Agreement and Article XX of GATT 1994.   

(3) TRIPS Agreement: 

While the TRIPS Agreement only makes a single explicit reference to the environment, there 
has been active international debate on the relationship between the TRIPS Agreement and 
environmental protection covering sensitive issues, i.e., conservation and sustainable use of 
biodiversity, transfer of environmentally sound technology (EST), and control of 
environmentally-unsound technologies and products.  

Many developing countries complain that the TRIPS Agreement does not provide protection 
for traditional communities concerning their genetic resources and biodiversity-related 
knowledge and innovations, whereas the Convention on Biological Diversity (CBD) does.  
They argue that this inconsistency will encourage “bio-piracy” and therefore, amendments 
should be made to the TRIPS Agreement.  Developed countries, led by the U.S. and the EC, 
suggest that the TRIPS Agreement only sets out minimum protection standards and does not 
require national IPR regimes to be identical and, therefore, such problems should be solved at 
national level. 

As for the EST transfer issue, the need for greater access to EST has been the main focus of 
international debate.  The TRIPS Agreement plays an essential role in this respect.  For 
instance, one of the objectives of the TRIPS Agreement is to “contribute to the promotion of 
technological innovation and to the transfer and dissemination of technology, to the mutual 
advantage of producers and users of technological knowledge and in a manner conducive to 
social and economic welfare and to a balance of rights and obligations”.  However, many 
developing countries find that the minimum protection level addressed in the Agreement is 
still too high to encourage EST transfer. 
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As for environmentally-unsound technologies and products, the TRIPS Agreement contains 
an exemption that allows countries to exclude an invention from patentability if the 
prevention of its commercial exploitation is necessary to protect the life or health of humans, 
animals or plants or to avoid serious prejudice to the environment.  In addition, members may 
exclude from patentability plants and animals other than micro-organisms, and biological 
processes for the production of plants or animals other than micro-biological processes.  WTO 
members have never invoked these provisions.  However, with the rapid development of new 
bio-technologies and the increasing concerns on the safety issues and their effects on genetic 
diversity, these provisions might soon be exerted and challenged. 

(4) GATS Agreement: 

The GATS Agreement covers a broad range of service sectors, including environmental 
services.  The CTE includes in its work programme the examination of the relationship 
between trade in services and the environment.  The GATS contains a General Exceptions 
clause in Article XIV similar to that Article XX GATT 1994.  In addressing environmental 
concerns, the rules are identical.  GATS Article XIV (b) allows members to adopt policy 
measures that are necessary to protect human, animal or plant life or health, even if they are 
inconsistent with the GATS, on the condition that such measures must not result in arbitrary 
or unjustifiable discrimination and not constitute a disguised restriction on international trade.  

With the changing emphasis in environmental protection from pollution control toward 
pollution prevention, the definition of “environmental service” in the GATS Agreement has 
become inadequate.  There is presently on-going work in the GATS Council to liberalise and 
better define environmental services. 

Another issue, which is actively discussed in the WTO CTE context, is whether any 
modification of GATS Article XIV on General Exceptions is needed to respond to 
environment and sustainable development concerns.  To date, however, no environmental 
issues have been identified to justify amending the GATS Agreement.  

In addition, the issue of trade liberalisation in environmental services has been discussed in 
several international fora.  Trade barriers and the environmental benefits of free trade in this 
sector have been identified.  Moreover, it is commonly recognised that future work on this 
issue should include both environmental goods and services in order to achieve a 
comprehensive result. 

Use of International Standards in the WTO system 

International discussion on standards have focused primarily on examination and analysis of 
voluntary eco-labelling programmes including those based on life cycle approaches, 
transparency issues and the relationship of eco-labelling with the WTO disciplines and the 
TBT Agreement in particular.  
 
It is noted that, on one hand, well-designed eco-labelling programmes can be effective 
instruments of environmental policy to encourage the development of an environmentally-
conscious consumer public.  On the other hand, eco-labelling programmes have raised, in 
certain cases, concerns about the potential creation of unnecessary or unfair barriers to trade.  
Some WTO Members have proposed solutions focussing on multilaterally agreed standards or 
bilateral mutual recognition agreements establishing the "equivalence" of different standards.  
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Views differ among WTO members on the coverage and application of the TBT Agreement 
to such voluntary eco-labelling programmes, in particular those aspects concerning non-
product-related process and production methods (PPMs).   

Use of the Precautionary Principle 

Imposition of trade-restrictive measures based on application of a “precautionary” approach is 
foreseen in a number of international accords.  Principle 15 of the Rio Declaration provides 
that a precautionary approach should be applied to protect the environment when there are 
threats of serious or irreversible damage and notwithstanding that there may be a lack of full 
scientific certainty.  However, the principle is subject to quite different interpretations and the 
continuing lack of agreement on its definition and implementation has created serious 
concerns, not least about implementation for largely protectionist purposes.  For these 
reasons, most parties agree that there is a strong need to develop criteria governing its 
application.   

In the WTO context, the PP has been expressly incorporated into the SPS Agreement (Art. 
5.7).  However, the jurisprudence has confirmed that a country’s right to act on the basis of 
the PP is not unconditional and does not override the specific requirements of Art. 5.1 and 5.2 
of the Agreement concerning risk assessment.  The AB in the EC–Hormones case and 
subsequently in the Japan-Agricultural Measures case ruled that SPS measures must be based 
on scientific evidence and that the PP of Art. 5.7 only operates as a qualified exemption. 

The EC takes the view that the PP falls into the realm of risk management and that it has 
become a generally recognised principle of international law.  In the EC context, the PP is to 
be applied more widely than foreseen expressly in the SPS/WTO, thus covering measures for 
environmental protection as well as human, animal and plant health measures.  A 
Commission Communication has proposed general guidelines for application of the PP.  The 
international response to the Communication includes concerns that the EC’s approach may 
not be in compliance with the science-based rules in the SPS Agreement and might be 
misused to serve protectionist purposes. 

Trade-Distorting Measures 

Trade distortions can be brought about by a wide range of tariff and non-tariff measures 
including tariff peaks, tariff escalation, export restrictions, and subsidies.  This Study 
concentrates on the international debate on trade distorting subsidies and on fisheries and 
agricultural subsidies in particular. 

Up to now the environmental effect of subsidies has been addressed on a sector-by-sector 
basis with respect to agriculture, energy, fisheries, forestry, non-ferrous metals, textiles and 
clothing, leather and environmental services.  A review of the relationship between the 
elimination of subsidies and the related environmental benefits in each of these sectors, and 
particularly in the fisheries and agriculture sectors, has been the main focus of debate.  A 
significant degree of support exists for the contention that these subsidies disturb the world 
market and seriously undermine the sustainable use of natural resources, and a number of 
proposals have been submitted with a view to eliminating these subsidies and designing 
improved systems of sectoral support without the negative environment impacts.  But there 
continues to be insufficient consensus among the major countries concerned to promise major 
changes in subsidy practices, though the issues will certainly be raised as a major agenda item 
in the context of the “New Round”. 
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Cost-effective Means; Emissions Trading in Kyoto Protocol/Climate Change Context 

In December 1997, the Kyoto Protocol to the United Nations Framework Convention on 
Climate Change (FCCC) was agreed and subsequently opened for ratification.  The Protocol, 
inter alia, sets out for the first binding limits on developed countries’ greenhouse gas 
emissions, relative to the levels emitted in 1990.  Emissions trading is one of three “flexibility 
mechanisms” established in the Protocol to assist developed countries to comply with their 
emission reduction commitments.  The general principle is that, under an international 
emissions trading system, countries that exceed their emissions reduction target can “sell” the 
excess emission credits to other countries which can utilise those credits in the calculation of 
their emissions, thereby enabling cost-effective reduction efforts while ensuring a total 
emissions reduction overall. 

The Sixth Conference of the Parties (COP-6) to the FCCC was held in November 2000, with 
the objective of reaching agreement on the detailed rules and guidelines for implementing the 
Kyoto Protocol – and indirectly facilitating its ratification.  However, the talks were finally 
suspended when consensus could not be achieved on a number of the fundamental issues.  
International emissions trading is one of the unsolved key political issues, with differences 
remaining among the major CO2 emitters on issues such as supplementarity, trading 
modalities, etc.  These and many other implementation issues will be addressed again at a 
resumed COP-6 session in latter 2001, but changes in the U.S. administration may complicate 
the process and energies might be devoted instead to launching of the “New Round” at the 
end of the year. 

In March 2000, the European Commission issued a consultative Green Paper on greenhouse 
gas emissions trading within the EU (the “Green Paper”).  The Green Paper suggests that the 
EU will take a “a learning-by-doing” approach and introduce an EU emissions trading system 
in 2005, three years earlier than the start of the first commitment period under the Kyoto 
Protocol.  A number of options on the implementation of an emissions trading system have 
been addressed, including sectoral coverage, allocation of credits and treatment of new 
entrants, compliance system, etc., but emerging diversity of views on key issues like credit 
allocation may frustrate the timetable. 

In the WTO context, there have been concerns about potential conflicts between emission 
trading systems and the world trade rules.  An examination of this issue in the EC has found 
that these two regimes could potentially clash where emissions trading take place at the 
private level and the implementation rules affect competitive relationships between products 
and services covered by WTO disciplines.  The main concern is not the emissions trading 
itself, but rather the impact of the system (e.g., potentially discriminatory effects) on the 
exchange of products or services covered by the WTO rules. 

Developing Countries 

Developing countries have voiced concerns that environmental measures adopted by 
developed countries, especially those involving “life-cycle” approaches, could lead to “green 
protectionism” which in turn would narrow their already marginal market access in developed 
country markets.   

Discussions in the CTE on this issue have been focused on how the WTO can contribute to 
the identification of trade policy actions that can enhance the developing countries’ 
participation in world trade and promote environmental protection in the interest of 
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sustainable development, namely how to make international trade and environmental policies 
mutually supportive.   

It is recognised that an open, equitable and non-discriminatory multilateral trading system 
fosters economic growth for both developed and developing countries.  It is argued that the 
wealth generated by free trade increases developing countries’ ability to adopt policies that 
will achieve economic development, greater social equity and enhanced environmental 
protection, a "win-win-win" situation.   

However, it is noted that, in reality, many developing countries cannot benefit from trade 
liberalisation because they lack infrastructural facilities, skills and information which are 
necessary to meet international standards consistent with the world trade rules.  Therefore, 
there are calls for the developed countries and international organisations to assist the 
developing countries in funding and building capacities to implement their international 
commitments, and especially to adopt adequate domestic environmental policies to 
complement expanded trade opportunities.  

Environmental Assessment 

Environmental assessment (EA) is a planning process used to predict, analyse and interpret 
the significant environmental effects of economic and development activities and to provide 
information that can be used during decision-taking.  The purpose of EA is to ensure that 
policy initiatives are environmentally sound and sustainable.  By ensuring that human and 
economic activity is adapted to resource and ecological constraints, EA has become one of the 
key mechanisms for promoting sustainable development. 

International discussions on EA have addressed assessment of trade agreements, including 
both ex ante and ex post assessments.   A country’s well-being is not only affected by the 
economic impacts of trade agreements, but also by how such agreements may affect the 
environmental and social structures.  Environmental reviews often strive to identify not only 
potential problems generated from trade agreements, but also policies to remedy those 
problems.  Thus, among WTO members, the interest in environmental assessment is growing.   

Many WTO members have generally endorsed, or are supportive of, environmental reviews 
of trade arrangements on a national basis.  The U.S. has undertaken environmental assessment 
of both the North American Free Trade Agreement and the Uruguay Round, and is 
undertaking ex ante assessments of possible future trade negotiations.  The OECD has more 
generally set out proposals for methodologies for environmental assessment of trade 
liberalisation agreements.  The EC, for its part, has commissioned a broader assessment of the 
proposed WTO “New Round”, which covers not only environmental effects but also 
development impacts. 

Conclusions and Recommendations 

The Rio Declaration and Agenda 21 make clear that trade in itself is not an end and that 
sustained economic growth must be pursued in the broader context of sustainable 
development, which integrates economic, social and environmental policies.  The overall 
objective of both environmental and trade regimes should be the same, namely the promotion 
of well-being, globally, and they should, therefore, be complementary and mutually 
supportive.  The WTO has adopted this philosophy and has closely examined the issues and 
means to enhance their complementarity with a view to achieving sustainable development. 
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A more open trading system can promote a more efficient allocation and use of environmental 
resources at national and global levels, by reducing the policy distortions that arise from 
inappropriate trade restrictions and subsidies.  Second, by promoting income growth, a more 
open trading system can help create the economic resources necessary to combat what has 
become known as the "pollution of poverty".  At the same time, application of sound 
environmental policies in the context of an open, equitable and non-discriminatory trading 
system can make a crucial contribution to national and international efforts to better protect 
and conserve environmental resources and thereby also promote sustainable development. 

In December 1999, trade talks in Seattle failed to reach agreement on launching a new round 
of multilateral trade negotiations.  Efforts are now underway to try again, aiming at a possible 
launch from the Ministerial meeting in Qatar in late 2001.  Currently, the EC is at the 
forefront of efforts to bring about a new round, with an agenda focussing on sustainable 
development.  This Study may assist discussions in this regard, by providing background 
information and recommendations on the linkages between trade and environment policies 
and the possibilities to make them mutually supportive.  Specific recommendations are set out 
in Chapter IX. 
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ZUSAMMENFASSUNG 
 
Seit einigen Jahrzehnten wird der Zusammenhang zwischen Handels- und Umweltpolitik 
immer deutlicher. Auch wenn die Umweltsituation und die ökologischen Schwerpunkte 
naturgemäß von Land zu Land unterschiedlich ausfallen, rücken doch in weiten Teilen der 
Welt Umweltaspekte und damit verbundene gesundheitspolitische Fragen im Zusammenhang 
mit der Liberalisierung und Ausweitung des Welthandels zunehmend in den Blickpunkt des 
Interesses. Das trifft für Industriestaaten ebenso zu wie für Entwicklungsländer. Auf der 
Straße, vor Gerichten und auf Tagungen internationaler Organisationen sind mitunter 
Interessenkonflikte ausgetragen worden, bei denen Regierungen, Vertreter der Wirtschaft, 
Umweltschützer und Verbraucher jeweils ihre eigenen Zielvorstellungen verfolgen. 
Ungeachtet des bestehenden Konfliktpotentials gilt es international jedoch als allgemein 
anerkannt, dass Handels- und Umweltpolitik einander im Interesse einer nachhaltigen 
weltweiten Entwicklung gegenseitig unterstützen sollten. Daher ist es dringend geboten, die 
potentiellen Konfliktfelder zu untersuchen und Konzepte umzusetzen, mit denen nicht nur 
diese Felder so klein wie möglich gehalten, sondern zugleich größtmögliche Vorteile aus 
Regelungen gezogen werden, die Handels- und Umweltbelange erfolgreich miteinander 
verknüpfen. 
 
Im Jahr 1992 trug die UN-Konferenz für Umwelt und Entwicklung in Rio de Janeiro 
(Konferenz von Rio) dazu bei, die Aufmerksamkeit der Welt auf Fragen der Umwelt und der 
Ressourcenbewirtschaftung zu lenken. Auf dieser Konferenz wurde der Zusammenhang 
zwischen Umweltschutz und Wirtschaftsentwicklung herausgestellt. Breite Unterstützung 
fand dabei der Gedanke, dass wirtschaftliches Wachstum auf Nachhaltigkeit aufbauen muss. 
Das Abschlussdokument der Konferenz, das unter dem Namen „Agenda 21“ bekannt wurde, 
enthält ein anspruchsvolles Programm für eine nachhaltige Entwicklung. 
 
Von 1947 bis 1994 wurde der internationale Handel durch das Allgemeine Zoll- und 
Handelsabkommen (GATT) geregelt. Als Antwort auf die umweltpolitisch motivierten 
Handelsstreitigkeiten in den Achtzigerjahren und auf die zunehmende Anerkennung der 
Grundsätze einer nachhaltigen Entwicklung veranlasste das GATT eine Prüfung der 
Zusammenhänge zwischen Handel und Umwelt. Nach der Konferenz von Rio flossen in das 
Mandat der Arbeitsgruppe zusätzlich die in der Agenda 21 aufgeworfenen Fragen ein. Das 
betraf insbesondere die Zielvorgabe sicherzustellen, dass Handels- und Umweltpolitik 
einander unterstützen. 
 
Nach acht Verhandlungsrunden unter der Schirmherrschaft des GATT kam es 1994 zur 
Unterzeichnung des Abkommens von Marrakesch, mit dem die Welthandelsorganisation ins 
Leben gerufen wurde (WTO-Abkommen). Der Allgemeine Rat der WTO setzte im Januar 
1995 den Ausschuss für Handel und Umwelt (CTE) ein. Dieser Ausschuss hat zwei 
Aufgaben: a) Er soll Klarheit über den Zusammenhang zwischen Handels- und 
Umweltmaßnahmen schaffen und so eine nachhaltige Entwicklung fördern sowie b) 
Empfehlungen zu notwendigen Abänderungen der internationalen Handelsregelungen 
unterbreiten. Der CTE hat sein weitreichendes Mandat in einem 10-Punkte-Katalog 
zusammengefasst und nutzt diesen Katalog als Rahmen für die laufenden Erörterungen. Auf 
mehrere Schwerpunktbereiche dieses Katalogs wird in dieser Studie ausführlich eingegangen. 
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WTO-Regelungen, die für handelsbezogene Umweltmaßnahmen von Belang sind 
 
Obwohl kein spezielles WTO-Abkommen dem Umweltschutz gilt, ist die Bedeutung einer 
nachhaltigen Entwicklung doch in WTO-Abkommen und -Streitbeilegungsverfahren klar 
anerkannt worden. Beispielsweise wird in der Präambel des WTO-Abkommens eigens auf die 
nachhaltige Entwicklung und die Notwendigkeit zum Schutz und zur Erhaltung der Umwelt 
hingewiesen. Darüber hinaus lassen es die GATT-Regelungen von 1994 zu, dass die Staaten 
innerhalb ihrer Landesgrenzen die Belange des Umweltschutzes nach eigenem Dafürhalten 
regeln, sofern die entsprechenden Maßnahmen nicht willkürliche oder ungerechtfertigte 
Diskriminierungen bzw. verschleierte Handelsbeschränkungen zur Folge haben. Außerdem 
versetzen die Übereinkommen über technische Handelshemmnisse (TBT) und über die 
Anwendung gesundheitspolizeilicher und pflanzenschutzrechtlicher Maßnahmen (SPS) die 
Mitgliedstaaten ausdrücklich in die Lage, angemessene wissenschaftlich fundierte 
Maßnahmen zum Schutz des Lebens und der Gesundheit von Personen, Tieren und Pflanzen 
wie auch zum Schutz der Umwelt zu ergreifen. Das Übereinkommen über handelsbezogene 
Aspekte der Rechte des geistigen Eigentums (TRIPS-Abkommen) und das Allgemeine 
Übereinkommen über den Handel mit Dienstleistungen (GATS) enthalten ebenfalls 
Bestimmungen zur Umwelt. 
 
(1) GATT 1994: 
 
Mehrere Artikel des GATT 1994 werden von WTO-Mitgliedern bei Handelsstreitigkeiten, bei 
denen auch Umweltfragen eine Rolle spielen, häufig zur Sprache gebracht. Das betrifft 
insbesondere die Artikel I und III (Nichtdiskriminierung), Artikel XI (Verbot von 
mengenmäßigen Beschränkungen) und Artikel XX (Allgemeine Ausnahmen). 
 
Artikel XX ist die einzige Bestimmung, in der ausdrücklich Fragen des Verhältnisses von 
Handel und Umwelt angesprochen werden. Nach Artikel XX ist es den WTO-Mitgliedern 
zumindest theoretisch gestattet, bei ihren nationalen Umweltmaßnahmen selbst darüber zu 
entscheiden, welches Schutzniveau sie für angebracht halten, sofern es sich nicht um 
diskriminierende Maßnahmen oder verschleierte Handelsbeschränkungen handelt. Da 
Artikel XX die Ausnahmen von den anderen GATT-Forderungen regelt, ist jedoch der 
Anwendungsbereich dieses Artikels stets recht eng ausgelegt worden. 
 
Im Verfahren wegen des Importverbots für Garnelen prüfte die Berufungsinstanz der WTO 
die Anwendung des GATT-Artikels XX und gelangte dabei zu der Auffassung, dass das von 
den USA verhängte Importverbot für Garnelen, die mit Verfahren gefangen werden, durch die 
nach US-amerikanischem Recht geschützte Meeresschildkröten in Mitleidenschaft gezogen 
werden, zwar nach Artikel XX berechtigt war, zugleich aber aufgrund der Art und Weise, mit 
der die USA ihr Recht durchsetzten, ein Verstoß gegen Forderung zwei des Artikels XX 
vorlag, wonach die betreffende Maßnahme keine willkürliche oder ungerechtfertigte 
Diskriminierung darstellen darf. Die Regelung macht deutlich, dass sich die WTO zwar der 
Bedeutung bewusst war, die der Förderung einer nachhaltigen Entwicklung und der Erhaltung 
der Umwelt zukommt, sie aber dennoch wie schon in früheren Fällen die strittige Maßnahme 
als Verstoss gegen die mit der WTO-Mitgliedschaft verbundenen Pflichten wertete. 
 
Durch eine WTO-Entscheidung aus der jüngeren Vergangenheit in der Sache EU–Asbest 
wurde die Debatte über das Verhältnis von Handel und Umwelt ein weiteres Stück 
vorangebracht. Hier hat das Panel erstmalig handelsbeschränkende Maßnahmen eines Staates 
gutgeheißen, die auf die in Artikel XX(b) genannte Ausnahmesituation aus Gründen der 
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menschlichen Gesundheit zurückgehen. Wegen der näheren Umstände des Streits ist aber 
wohl mit dieser Regelung ein derart hoher Maßstab gesetzt worden, dass es künftig bei 
weniger eindeutigen Fällen schwierig werden dürfte, eine Zustimmung zu 
Einfuhrbeschränkungen zu erwirken. Eine umfassende Klärung der Anwendung des 
Artikels XX auf Gesundheits- und Umweltmaßnahmen mit handelsbeschränkenden 
Auswirkungen muss im Rahmen weiterer Fälle erfolgen.  
 
Darüber hinaus gilt Artikel XX als wichtigste Rechtsgrundlage für die Beurteilung dessen, ob 
die Maßnahmen im Rahmen multilateraler Umweltübereinkommen (MEA) mit den WTO-
Regelungen für den Warenverkehr vereinbar sind. Auf einem breiten internationalen Konsens 
beruhende multilaterale Umweltübereinkommen gelten als der beste Weg zur Koordinierung 
der politischen Maßnahmen zur Bewältigung grenzübergreifender Umweltprobleme. 
Maßnahmen, die den Warenverkehr betreffen, sind in MEA nicht sehr verbreitet; sie spielen 
nur in etwa einem Zehntel aller Übereinkommen eine Rolle. Doch wenn solche Maßnahmen 
erfolgen, können sie wichtige Auswirkungen auf die internationalen Handelsströme haben. 
Zwar sind derartige Konflikte bisher erst Theorie, doch sind Diskrepanzen zwischen den 
WTO-Regelungen und einer wachsenden Zahl von MEA, in denen Handelsrestriktionen und 
Sanktionen zur Förderung eigener Ziele wie etwa des Schutzes gefährdeter Arten eingesetzt 
werden, ohne weiteres vorstellbar. Befürchtungen hinsichtlich potentieller Konflikte und 
deren Auswirkungen auf die Aushandlung künftiger MEA haben viele WTO-Mitglieder und 
so auch die EU veranlasst, auf eine Klärung der Verhältnisse und die Erarbeitung 
angemessener Leitlinien bzw. Zusätze zu GATT 1994 zu dringen, mit denen das 
Konfliktpotential entschärft wird. Allerdings gehen die Meinungen dazu, welche Änderungen 
zu Artikel XX benötigt werden und sogar, ob solche Klarstellungsmaßnahmen überhaupt 
erforderlich sind, auseinander. 
 
(2) Die Übereinkommen über die Anwendung gesundheitspolizeilicher und 

pflanzenschutzrechtlicher Maßnahmen (SPS) und über technische Handelshemmnisse 
(TBT): 

 
In der Erkenntnis, dass die allgemeinen Regelungen des GATT 1994 unter Umständen nicht 
zur Lösung der speziellen technischen Probleme ausreichen, die durch technische 
Vorschriften und Maßnahmen im Interesse der Gesundheit von Personen, Tieren und Pflanzen 
ausgelöst werden, welche womöglich Vorwürfe laut werden lassen, dass sie nicht tarifäre 
Handelshemmnisse errichten, gilt das Augenmerk der WTO-Mitglieder nunmehr den 
Bestimmungen des SPS- und des TBT-Übereinkommens. Beide Dokumente erkennen 
Umweltziele an und legen den Staaten nahe, zum Erreichen dieser Ziele die Mittel 
einzusetzen, die den Warenverkehr am wenigsten beeinträchtigen, und in den meisten Fällen 
anstelle der nationalen die einschlägigen internationalen Vorschriften anzuwenden. Viele 
Länder bestehen jedoch auf ihrem Recht, auf nationaler Ebene Umweltregelungen und 
technische Vorschriften einzuführen, die über die entsprechenden internationalen 
Vorschriften hinausgehen. 
 
Zwei Grundsatzentscheidungen – in den Angelegenheiten EU–Hormonverbot und EU–Asbest 
– haben Anhaltspunkte für die Anwendung dieser Übereinkommen geliefert und Klarheit 
geschaffen, was die Rolle internationaler Normen im WTO-Kontext angeht. 
 
Der Fall EU–Hormonverbot war das erste WTO-Streitbeilegungsverfahren, in dem eine 
Auslegung des SPS-Übereinkommens vorgenommen wurde. Dabei handelt es sich um eine 
wichtige WTO-Rechtsentscheidung mit weitreichenden potentiellen Folgen für die Umwelt- 
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und Gesundheitspolitik. Das trifft gleich in mehrfacher Hinsicht zu: etwa in Bezug auf die 
Anwendung des Vorsorgeprinzips und auf den notwendigen Zusammenhang zwischen 
bestimmten gesundheitspolitischen Maßnahmen und wissenschaftlich fundierten 
Risikobewertungsmethoden nach Artikel 5 des Übereinkommens. 
 
In der Sache EU–Asbest gab das Panel erstmalig eine Orientierung zur Anwendung des TBT-
Übereinkommens und bezog sich in seiner Analyse der betreffenden französischen 
Maßnahmen teils auf die Bestimmungen des TBT-Übereinkommens und teils auf Artikel XX 
des GATT-Abkommens 1994. 
 
(3) TRIPS-Übereinkommen: 
 
Obwohl im TRIPS-Übereinkommen [Übereinkommen über handelsbezogene Aspekte der 
Rechte des geistigen Eigentums (WTO)] die Umwelt nur ein einziges Mal ausdrücklich 
erwähnt ist, kam es zu einer regen internationalen Debatte über den Zusammenhang zwischen 
dem TRIPS-Übereinkommen und dem Umweltschutz. Dabei ging es um sensible Fragen wie 
etwa die Erhaltung und nachhaltige Nutzung der Artenvielfalt, den Transfer 
umweltverträglicher Technologien und die Kontrolle über umweltbedenkliche Technologien 
und Produkte. 
 
Viele Entwicklungsländer monieren, dass das TRIPS-Übereinkommen im Gegensatz zum 
Übereinkommen über die biologische Vielfalt (Artenschutz-Konvention) den traditionellen 
Gemeinschaften keinen Schutz ihrer genetischen Ressourcen sowie ihrer Kenntnisse und 
Innovationen im Bereich des Artenschutzes gewährt. Nach ihrer Auffassung leistet diese 
Inkonsequenz der „Bio-Piraterie“ Vorschub; daher sollte das TRIPS-Übereinkommen 
geändert werden. Die Industrieländer, allen voran die USA und die EU, halten dem entgegen, 
dass das TRIPS-Übereinkommen lediglich Mindestschutznormen festlege und keine 
einheitlichen nationalen Regelungen zum gewerblichen Rechtsschutz voraussetze; daher 
sollten deartige Probleme auf nationaler Ebene gelöst werden. 
 
In der Frage des Transfers umweltverträglicher Technologien galt international das 
Hauptaugenmerk der Notwendigkeit, den Zugang zu diesen Technologien zu erweitern. Das 
TRIPS-Übereinkommen spielt in dieser Hinsicht eine wichtige Rolle. Beispielsweise soll das 
TRIPS-Übereinkommen unter anderem „zur Förderung der technischen Innovation sowie zur 
Weitergabe und Verbreitung von Technologie beitragen, dem beiderseitigen Vorteil der 
Erzeuger und Nutzer technischen Wissens dienen, in einer dem gesellschaftlichen und 
wirtschaftlichen Wohl zuträglichen Weise erfolgen und einen Ausgleich zwischen Rechten 
und Pflichten herstellen“. Viele Entwicklungsländer halten jedoch das im Übereinkommen 
angesprochene Mindestniveau des Schutzes noch immer für zu hoch, um den Transfer 
umweltverträglicher Technologien zu fördern. 
 
Im Zusammenhang mit den umweltbedenklichen Technologien und Produkten sieht das 
TRIPS-Übereinkommen eine Ausnahme vor, wonach Länder Erfindungen von der 
Patentierbarkeit ausschließen können, wenn die Verhinderung ihrer gewerblichen Verwertung 
innerhalb ihres Hoheitsgebiets zum Schutz des Lebens oder der Gesundheit von Menschen, 
Tieren oder Pflanzen oder zur Vermeidung einer ernsten Schädigung der Umwelt notwendig 
ist. Darüber hinaus können die Mitglieder von der Patentierbarkeit auch Pflanzen und Tiere, 
mit Ausnahme von Mikroorganismen, und biologische Verfahren für die Züchtung von 
Pflanzen oder Tieren mit Ausnahme von mikrobiologischen Verfahren ausschließen. Auf 
diese Bestimmungen haben sich WTO-Mitglieder niemals berufen. Dennoch könnte es sein, 
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dass sie angesichts der rasanten Entwicklung neuer Biotechnologien und der zunehmenden 
Befürchtungen zu Sicherheitsfragen und zu den Auswirkungen dieser Technologien auf die 
genetische Vielfalt schon bald geltend gemacht, aber auch in Frage gestellt werden. 
 
(4) GATS-Übereinkommen: 
 
Das GATS-Übereinkommen regelt ein breites Spektrum von Dienstleistungsbereichen, 
darunter auch Umweltdienstleistungen. Der Ausschuss für Handel und Umwelt (CTE) hat die 
Untersuchung des Verhältnisses zwischen dem Handel mit Dienstleistungen und der Umwelt 
zu einem Punkt seines Arbeitsprogramms gemacht. Der GATS-Artikel XIV - Allgemeine 
Ausnahmen - ist mit Artikel XX des GATT-Übereinkommens 1994 vergleichbar. Was die 
Berücksichtigung von Umweltbelangen angeht, stimmen die Regelungen überein. Unter der 
Voraussetzung, dass diese Maßnahmen nicht eine willkürliche oder unberechtigte 
Diskriminierung oder eine verdeckte Beschränkung für den Handel mit Dienstleistungen 
darstellen, gestattet der GATS-Artikel XIV(b) Mitgliedern das Ergreifen von politischen 
Maßnahmen, die erforderlich sind, um das Leben oder die Gesundheit von Menschen, Tieren 
oder Pflanzen zu schützen, selbst wenn diese mit dem GATS unvereinbar sind. 
 
Angesichts der zunehmenden Akzentverschiebung vom nachsorgenden zum vorsorgenden 
Umweltschutz ist die im GATS-Übereinkommen vorgenommene Definition der 
Umweltdienstleistungen nicht mehr angemessen. Derzeit wirde im GATS-Rat an einer 
Liberalisierung und besseren Begriffsbestimmung für „Umweltdienstleistungen“ gearbeitet. 
 
Ein weiterer Punkt, der im Rahmen der WTO und des CTE rege erörtert wird, ist die Frage, 
ob der GATS-Artikel XIV - Allgemeine Ausnahmen - dahingehend abgeändert werden sollte, 
dass er ausdrücklich auf die Belange der Umwelt und einer nachhaltigen Entwicklung 
eingeht. Bisher wurden jedoch keine Umweltfragen benannt, die eine Änderung des GATS-
Übereinkommens rechtfertigen würden. 
 
Darüber hinaus war auch die Liberalisierung des Handels mit Umweltdienstleistungen 
Gegenstand von Aussprachen in mehreren internationalen Gremien. Dabei wurden 
Handelshemmnisse und die Vorteile, die sich aus einem freien Handel in diesem Sektor für 
die Umwelt ergeben, zur Sprache gebracht. Außerdem herrscht allgemeine Einigkeit, dass die 
künftigen Arbeiten zu dieser Frage sowohl die Umweltgüter als auch die 
Umweltdienstleistungen einschließen sollten, wenn ein umfassendes Ergebnis erzielt werden 
soll. 
 
Anwendung internationaler Normen im Rahmen der WTO 
 
Im Mittelpunkt der Diskussion über internationale Normen standen die Prüfung und Analyse 
freiwilliger Umweltzeichen-Programme, darunter solcher, die auf dem Lebenszyklusansatz 
aufbauen, Fragen der Transparenz und der Zusammenhang zwischen der Vergabe von 
Umweltzeichen und den WTO-Regelungen, allen voran dem TBT-Übereinkommen. 
 
Dabei zeigte sich, dass gut durchdachte Umweltzeichen-Programme einerseits als wirksame 
umweltpolitische Instrumente eingesetzt werden und der Herausbildung einer 
umweltbewussten Verbrauchergemeinschaft zuträglich sein können. Andererseits haben 
solche Programme jedoch in manchen Fällen Befürchtungen geweckt, dass womöglich 
unnötige oder ungerechte Handelshemmnisse errichtet werden könnten. Einige WTO-
Mitglieder haben Lösungen vorgeschlagen, deren Ziel multilateral abgestimmte Normen bzw. 
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gegenseitige Anerkennungsabkommen auf bilateraler Ebene sind, in denen unterschiedliche 
Normen für „gleichwertig“ erklärt werden. 
 
Die Auffassungen der WTO-Mitglieder zum Geltungsbereich und zur Anwendung des TBT-
Übereinkommens auf solche freiwilligen Umweltzeichen-Programme, insbesondere aber zu 
den Aspekten, die die nicht produktbezogenen Verfahrens- und Fertigungsmethoden 
betreffen, gehen auseinander. 
 
Anwendung des Vorsorgeprinzips 
 
In mehreren internationalen Übereinkünften ist die Ergreifung von handelsbeschränkenden 
Maßnahmen unter Berufung auf einen „vorbeugenden“ Ansatz vorgesehen. Grundsatz 15 der 
Rio-Deklaration fordert selbst in Fällen, in denen es an letzter wissenschaftlicher Gewissheit 
fehlt, einen vorbeugenden Ansatz zum Schutz der Umwelt, wenn die Gefahr ernster oder 
unwiderruflicher Schädigungen besteht. Dieser Grundsatz wird jedoch recht unterschiedlich 
ausgelegt, und die anhaltenden Meinungsverschiedenheiten über seine Definition und 
Umsetzung ließen ernste Befürchtungen wach werden. Nicht zuletzt herrscht die Besorgnis, 
dass er für vorwiegend protektionistische Zwecke ausgenutzt werden könnte. Daher sind sich 
die meisten Beteiligten einig, dass unbedingt Kriterien für seine Anwendung erarbeitet 
werden müssen. 
 
Im Rahmen der WTO hat das Vorsorgeprinzip ausdrücklich Eingang in das SPS-
Übereinkommen gefunden (Artikel 5.7). Die Spruchpraxis hat jedoch bestätigt, dass das 
Recht eines Landes, unter Anwendung des Vorsorgeprinzips zu handeln, nicht vorbehaltlos 
gilt und nicht die besonderen Forderungen der Artikel 5.1 und 5.2 des Übereinkommens über 
die Umweltverträglichkeitsprüfung aufhebt. Die Berufungsinstanz gelangte in der Sache EU–
Hormonvorbot und später auch in der Sache Japan-Agrarmaßnahmen zu der Auffassung, dass 
sich SPS-Maßnahmen auf wissenschaftliche Beweise stützen müssen und dass das 
Vorsorgeprinzip im Sinne von Artikel 5.7 lediglich als bedingte Ausnahme gelten kann. 
 
Die EU vertritt die Auffassung, dass das Vorsorgeprinzip in den Bereich des 
Risikomanagements fällt und sich zu einem allgemein anerkannten Völkerrechtsgrundsatz 
entwickelt hat. Im EU-Rahmen soll das Vorsorgeprinzip umfassender zum Einsatz kommen 
als das SPS-Übereinkommen und die WTO ausdrücklich vorsehen. Hier soll es mithin 
Maßnahmen für den Umweltschutz ebenso umfassen wie den Gesundheitsschutz für 
Menschen, Tiere und Pflanzen. Die Kommission hat in einer ihrer Mitteilungen die 
Einführung allgemeiner Leitlinien für die Anwendung des Vorsorgeprinzips vorgeschlagen. 
Im Rahmen der internationalen Reaktion auf diese Mitteilung wurden auch Befürchtungen 
laut, dass der Ansatz der Gemeinschaft von den Bestimmungen des SPS-Übereinkommens 
zur wissenschaftlichen Fundiertheit abweichen und für protektionistische Zwecke missbraucht 
werden könnte. 
 
Handelsverzerrende Maßnahmen 
 
Handelsverzerrungen können durch ein breites Spektrum von tarifären und nichttarifären 
Maßnahmen wie z. B. Höchstzölle, zolltarifliche Abstufung, Ausfuhrbeschränkungen und 
Subventionen hervorgerufen werden. Die vorliegende Untersuchung konzentriert sich auf die 
internationale Debatte über handelsverzerrende Subventionen und insbesondere über die 
Subventionen im Fischerei- und Agrarsektor. 
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Bisher erfolgte die Auseinandersetzung über die Umweltauswirkungen von Subventionen 
branchenspezifisch: für die Landwirtschaft, den Energiesektor, die Fischerei, die 
Forstwirtschaft, die Nichteisenmetalle, das Textil- und Bekleidungsgewerbe, das 
Ledergewerbe und die Umweltdienstleistungen. Das Hauptaugenmerk der Debatte galt einer 
Überprüfung des Zusammenhanges zwischen der Streichung von Subventionen und den damit 
verbundenen positiven Umwelteffekten in den genannten Bereichen, namentlich in den 
Sektoren Fischerei und Landwirtschaft. Weitgehende Unterstützung findet dabei das 
Argument, wonach diese Subventionen den Weltmarkt beeinträchtigen und eine nachhaltige 
Nutzung der Naturressourcen stark untergraben. Es wurden auch eine Reihe von Vorschlägen 
geäußert, diese Subventionen abzuschaffen und bessere branchenspezifische Fördersysteme 
zu entwickeln, die keine derart ungünstigen Auswirkungen auf die Umwelt nach sich ziehen. 
In Bezug auf größere Veränderungen in der Subventionspraxis mangelt es jedoch nach wie 
vor an einem ausreichendem Konsens zwischen den als Hauptakteuren geltenden Staaten, 
obwohl diese Fragen sicherlich bei der „neuen Runde“ einen wichtigen Tagesordnungspunkt 
bilden dürften. 
 
Kostenwirksame Maßnahmen; Handel mit Emissionsrechten im Kyoto-Protokoll vor 
dem Hintergrund des Klimawandels 
 
Im Dezember 1997 wurde das Protokoll von Kyoto zum Rahmenübereinkommen der 
Vereinten Nationen über Klimaänderungen (Klimaschutz-Konvention) vereinbart und 
anschließend zur Ratifizierung ausgelegt. Das Protokoll legt unter anderem die ersten 
verbindlichen Grenzwerte für die Treibhausgasemissionen der Industrieländer im Verhältnis 
zum Stand des Jahres 1990 fest. Der Handel mit Emissionsrechten gehört zu den drei 
„Flexibilitätsmechanismen“, die in dem Protokoll in der Absicht eingeführt wurden, den 
Industrieländern die Einhaltung ihrer Verpflichtungen zur Senkung der Emissionen zu 
erleichtern. Sein Grundgedanke besteht darin, dass Länder, die ihr Emissionskontingent nicht 
ausschöpfen, im Rahmen eines internationalen Emissionshandelssystems die nicht in 
Anspruch genommenen Reduktionseinheiten an andere Länder „verkaufen“ können, die 
wiederum diese Einheiten bei der Berechnung ihrer Emissionen anrechnen dürfen. Dadurch 
werden kostenwirksame Reduktionsmaßnahmen möglich und gleichzeitig die 
Voraussetzungen für eine Verringerung der Gesamtemissionen geschaffen. 
 
Die Sechste Konferenz der Vertragsparteien der Klimaschutz-Konvention (COP-6) fand im 
November 2000 mit dem Ziel statt, sich auf die genauen Regelungen und Leitlinien für die 
Umsetzung des Kyoto-Protokolls zu einigen und indirekt dessen Ratifizierung zu erleichtern. 
Als jedoch in mehreren grundlegenden Fragen keine Einigkeit erzielt werden konnte, wurden 
die Gespräche schließlich verschoben. Der internationale Handel mit Emissionsrechten gehört 
zu den ungelösten politischen Kernproblemen, über die bei den wichtigsten CO2-Emittenten 
nach wie vor Differenzen bezüglich der Supplementarität, der Handelsmodalitäten usw. 
bestehen. Diese und viele andere Umsetzungsfragen sollten im weiteren Verlauf des Jahres 
2001 bei der Fortsetzung der COP-6-Konferenz erneut aufgegriffen werden, doch könnte der 
Regierungswechsel in den USA diesen Prozess erschweren, so dass stattdessen 
möglicherweise alle Kräfte darauf gerichtet werden, am Ende des Jahres die „neue Runde“ in 
Gang zu bringen. 
 
Im März 2000 erschien das als Diskussionsgrundlage gedachte Grünbuch der Kommission 
zum Handel mit Treibhausgasemissionen innerhalb der EU („Grünbuch“). Dieses Grünbuch 
rät der EU zu einem praxisorientierten Ansatz und zur Einführung des EU-Systems für den 
Handel mit Emissionsrechten bereits im Jahre 2005, drei Jahre vor Beginn des ersten 
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Verpflichtungszeitraums gemäß Kyoto-Protokoll. Für die Umsetzung des 
Emissionshandelssystems wurden mehrere Optionen unterbreitet, die unter anderem die 
einzubeziehenden Bereiche, die Zuweisung von Emissionsmengen und die Behandlung neuer 
Marktteilnehmer, die Einhaltung und Duchsetzung usw. betreffen, doch könnten die stark 
auseinandergehenden Auffassungen zu Kernfragen wie etwa der Zuweisung von 
Emissionsmengen den Zeitplan durcheinanderbringen. 
 
Im Rahmen der WTO wurden Befürchtungen laut, es könnte zu Konflikten zwischen den 
Emissionshandelssystemen und den Welthandelsregelungen kommen. Eine Untersuchung 
dieser Frage durch die Kommission hat ergeben, dass Konflikte zwischen diesen beiden 
Systemen vorstellbar wären, wenn der Emissionshandel im privatwirtschaftlichen Rahmen 
erfolgt und die Umsetzungsregelungen die durch WTO-Vorschriften geregelten 
Wettbewerbsbeziehungen für Waren und Dienstleistungen berühren. Die größten Sorgen 
bereiten nicht der Handel mit Emissionsrechten selbst, sondern vielmehr die Auswirkungen 
des Systems (z. B. potentielle Diskriminierungseffekte) auf den durch die WTO-Regelungen 
erfassten Austausch von Waren bzw. Dienstleistungen. 
 
Entwicklungsländer 
 
Von den Entwicklungsländern wurden Befürchtungen geäußert, die von den Industriestaaten 
ergriffenen Umweltmaßnahmen (insbesondere Maßnahmen, die auf dem „Lebenszyklus“-
Ansatz aufbauen) könnten einen „grünen Protektionismus“ nach sich ziehen, der seinerseits 
ihren bereits jetzt stark eingeschränkten Zugang zu den Märkten der Industrieländer weiter 
einengen würde. 
 
Im Mittelpunkt der Diskussion zu diesem Thema im Ausschuss für Handel und Umwelt 
standen der Beitrag der WTO zur Festlegung der handelspolitischen Maßnahmen, mit denen 
die Teilnahme der Entwicklungsländer am Welthandel ausgebaut und der Umweltschutz im 
Interesse einer nachhaltigen Entwicklung gefördert werden kann, und insbesondere die Frage, 
wie internationaler Handel und Umweltpolitik so gestaltet werden können, dass sie sich 
gegenseitig Auftrieb geben. 
 
Es gilt als allgemein anerkannt, dass ein offenes, gerechtes und diskriminierungsfreies 
multilaterales Handelssystem dem Wirtschaftswachstum sowohl der Industriestaaten als auch 
der Entwicklungsländer förderlich ist. Der aus dem freien Handel resultierende 
Wohlfahrtsgewinn - so wird argumentiert - befähigt die Entwicklungsländer in höherem Maße 
zu einer Politik, die zu wirtschaftlicher Entwicklung, größerer sozialer Ausgewogenheit und 
einem verstärkten Umweltschutz und somit zu einer „Win-Win-Win“-Situation oder Erfolg 
auf der ganzen Linie führt. 
 
Jedoch wird auch festgestellt, dass viele Entwicklungsländer in der Praxis gar keinen Nutzen 
aus einer Liberalisierung des Handels ziehen können, da ihnen die Infrastruktureinrichtungen, 
Fachkenntnisse und Informationen fehlen, die erforderlich sind, um den der 
Welthandelsordnung entsprechenden internationalen Normen gerecht zu werden. Aus diesem 
Grunde wird an die Industrieländer und die internationalen Organisationen appelliert, den 
Entwicklungsländern bei der Finanzierung und beim Aufbau von Kapazitäten zu helfen, mit 
denen diese ihren internationalen Verpflichtungen nachkommen und vor allem zusätzlich zu 
den größeren Handelsmöglichkeiten eine angemessene nationale Umweltpolitik verfolgen 
können. 
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Umweltverträglichkeitsprüfung 
 
Bei der Umweltverträglichkeitsprüfung (UVP) handelt es sich um ein Planungsverfahren, mit 
dessen Hilfe signifikante Umweltauswirkungen von wirtschaftlichen Aktivitäten und 
Entwicklungsmaßnahmen vorausgesagt, analysiert und interpretiert sowie Informationen 
vorgelegt werden, auf die im Entscheidungsprozess zurückgegriffen werden kann. Sinn und 
Zweck einer solchen Prüfung ist es, die Umweltverträglichkeit und Nachhaltigkeit politischer 
Initiativen zu gewährleisten. Die Bewertung der Umweltverträglichkeit stellt sicher, dass 
menschliches Handeln und Wirtschaftsgeschehen auf die vorhandenen Ressourcen und die 
Umwelterfordernisse abgestimmt werden, und hat sich auf diese Weise zu einem 
maßgeblichen Mechanismus zur Förderung einer nachhaltigen Entwicklung entwickelt. 
 
Bei den internationalen Debatten zu diesem Thema kam auch die Prüfung von 
Handelsvereinbarungen zur Sprache, wobei es sowohl um Ex-ante- als auch um Ex-post-
Bewertungen ging. Das Wohlergehen eines Landes wird nicht nur von den wirtschaftlichen 
Folgen von Handelsvereinbarungen beeinflusst, sondern auch von den Auswirkungen 
derartiger Vereinbarungen auf die ökologischen und sozialen Strukturen. Bewertungen der 
Umweltverträglichkeit haben oft das Ziel, nicht nur die potentiellen Probleme zu bestimmen, 
die Handelsvereinbarungen mit sich bringen könnten, sondern sollen zugleich Möglichkeiten 
zur Lösung dieser Probleme aufzeigen. Daher ist unter den WTO-Mitgliedern das Interesse an 
Bewertungen der Umweltverträglichkeit im Zunehmen begriffen. 
 
Viele WTO-Mitglieder haben Prüfungen der Umweltverträglichkeit von 
Handelsübereinkommen auf nationaler Ebene eingeführt oder sprechen sich dafür aus. Die 
Vereinigten Staaten haben sowohl das NAFTA-Übereinkommen als auch die Uruguay-Runde 
einer derartigen Prüfung unterzogen und nehmen Ex-ante-Bewertungen potentieller künftiger 
Handelsverhandlungen vor. Die OECD hat allgemeiner gehaltene Vorschläge zum 
methodischen Rahmen für die Umweltverträglichkeitsprüfung von Übereinkommen über die 
Liberalisierung des Handels unterbreitet. Die Europäische Kommission hat ihrerseits eine 
umfassendere Prüfung für die vorgeschlagene „neue WTO-Runde“ in Auftrag gegeben, die 
nicht nur Umweltfolgen, sondern auch Auswirkungen auf die Entwicklung berücksichtigt. 
 
Schlussfolgerungen und Empfehlungen 
 
Die Rio-Deklaration und die Agenda 21 haben deutlich gemacht, dass der Handel kein 
Selbstzweck ist. Vielmehr gilt es, ein stetiges Wirtschaftswachstum innerhalb des breiter 
gefassten Rahmens einer nachhaltigen Entwicklung anzustreben, bei der wirtschafts-, sozial- 
und umweltpolitische Maßnahmen ineinandergreifen. Umwelt- und handelspolitische 
Regelungen sollten das gleiche übergeordnete Ziel verfolgen, nämlich die Förderung der 
globalen Wohlfahrt, und sie sollten sich daher gegenseitig ergänzen und befruchten. Die 
WTO hat sich diese Philosophie zu eigen gemacht und eine eingehende Untersuchung der 
Problematik und des verfügbaren Instrumentariums vorgenommen, um die Komplementarität 
zu erhöhen und so eine nachhaltige Entwicklung zu erreichen. 
 
Eine offenere Handelsordnung kann zur effizienteren Verteilung und Nutzung der 
Umweltressourcen auf nationaler und globaler Ebene beitragen, indem sie die politischen 
Verzerrungen abbaut, die durch unangemessene Handelshemmnisse und Subventionen 
verursacht werden. Darüber hinaus kann eine offenere Handelsordnung über die Förderung 
des Einkommenswachstums zur Schaffung der wirtschaftlichen Ressourcen beitragen, die zur 
Bekämpfung der sogenannten „Armutsbelastung“ erforderlich sind. Zugleich vermag eine 
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fundierte Umweltpolitik vor dem Hintergrund einer offenen, gerechten und 
diskriminierungsfreien Handelsordnung entscheidend zu den nationalen und internationalen 
Maßnahmen für einen besseren Schutz und die Erhaltung der Umweltressourcen beitragen 
und auch auf diese Weise eine nachhaltige Entwicklung fördern. 
 
Bei den Handelsgesprächen in Seattle im Dezember 1999 konnte man sich noch nicht darauf 
verständigen, eine neue Runde multilateraler Handelsverhandlungen einzuleiten. Jetzt sind 
Bemühungen um einen erneuten Versuch im Gange, wobei ein eventueller Neubeginn auf der 
Ministerkonferenz in Qatar Ende 2001 angestrebt wird. Zur Zeit gehört die EU zu den 
stärksten Befürwortern einer neuen Runde, die die nachhaltige Entwicklung in den 
Mittelpunkt ihrer Tagesordnung stellen sollte. Die vorliegende Studie ist als 
Orientierungshilfe für die entsprechenden Diskussionen gedacht. Sie liefert 
Hintergrundinformationen und gibt Empfehlungen zu den Anknüpfungspunkten zwischen 
Handels- und Umweltpolitik und dazu, wie diese so gestaltet werden können, dass sie sich 
gegenseitig unterstützen. Spezielle Empfehlungen sind Kapitel IX zu entnehmen. 
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NOTE DE SYNTHÈSE 
 
Les liens unissant les programmes des politiques internationales du commerce et de 
l’environnement n’ont cessé de se développer au cours des dernières dizaines d’années. Si les 
circonstances et les priorités environnementales varient tout naturellement d’un pays à l’autre, 
la plupart des pays du monde, tant industrialisés qu’en développement, ont examiné avec une 
vigilance croissante les questions environnementales et de santé associées à la libéralisation et 
au développement du commerce mondial. Des intérêts parfois inconciliables se sont exprimés 
dans la rue, devant les tribunaux ou lors des réunions d’organisations internationales, à 
mesure que les gouvernements, industriels, écologistes et consommateurs appuyaient leurs 
propres intérêts. Un consensus international existe cependant face à ces risques de conflit, qui 
veut que les politiques commerciale et environnementale se renforcent mutuellement dans 
l’intérêt d’un développement durable au niveau mondial. Il est donc urgent d’examiner les 
domaines de conflit potentiel et de mettre en œuvre des politiques visant non seulement à 
minimiser ces domaines mais aussi à maximiser les avantages offerts par les accords 
internationaux qui intègrent avec succès les questions liées au commerce et à 
l’environnement. 
 
En 1992, la conférence des Nations Unies sur l’environnement et le développement de Rio de 
Janeiro (conférence de Rio) a contribué à focaliser l’attention mondiale sur les questions 
relatives à la gestion de l’environnement et des ressources. Cette conférence a mis en 
évidence le lien existant entre la protection de l’environnement et le développement 
économique et a largement soutenu l’idée selon laquelle la croissance économique doit se 
concevoir sur des bases durables. Un programme ambitieux de développement durable a été 
formulé dans le document final de la conférence, à savoir le plan d’action 21 (Agenda 21). 
 
De 1947 à 1994, le régime du commerce international était réglementé par l’accord général 
sur les tarifs douaniers et le commerce (GATT). Suite aux conflits commerciaux apparus sur 
des points de politique environnementale au cours des années 1980 et à la reconnaissance 
croissante des principes de développement durable, le GATT a réagi et lancé une étude des 
relations existant entre le commerce et l’environnement. Après la conférence de Rio, le 
mandat du groupe de travail a été étendu afin d’inclure les thèmes abordés dans le plan 
d’action 21, notamment le renforcement mutuel des politiques commerciale et 
environnementale. 
 
En 1994, l’accord de Marrakech établissant l’Organisation mondiale du Commerce (OMC) a 
été conclu après neuf cycles de négociations sous les auspices du GATT. Le Conseil général 
de l’OMC a établi le Comité du commerce et de l’environnement (CTE) en janvier 1995. 
Celui-ci a deux fonctions : a) identifier les liens unissant les mesures commerciales et 
environnementales pour stimuler le développement durable et b) formuler des 
recommandations d’amendement des règles de commerce international. Le CTE a réduit ce 
large mandat à un programme en dix points, qu’il utilise afin de structurer les discussions en 
cours. De nombreux éléments essentiels de ce programme sont débattus en détail dans le 
cadre de cette étude. 
 
Règles de l’OMC applicables aux mesures environnementales liées au commerce 
 
Bien que l’OMC ne comporte aucun accord spécifique traitant de la protection de 
l’environnement, l’importance du développement durable a été clairement reconnue dans le 
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cadre des accords de l’OMC et des instances de règlement des différends. Par exemple, le 
préambule de l’accord établissant l’OMC comporte des références directes au développement 
durable et à la nécessité de protéger et de préserver l’environnement. De plus, les règles du 
GATT de 1994 offrent aux gouvernements la possibilité de mettre en œuvre sur le territoire 
national toutes les mesures nécessaires pour garantir la protection de l’environnement, sous 
réserve que ces mesures n’entraînent pas une discrimination arbitraire ou injustifiable ou une 
restriction déguisée au commerce. En outre, les accords relatifs aux obstacles techniques au 
commerce (OTC) et l’accord sur l’application des mesures sanitaires et phytosanitaires (SPS) 
permettent expressément aux membres d’adopter les mesures scientifiques appropriées, 
nécessaires à la protection de la santé et de la vie des personnes et des animaux ou à la 
préservation des végétaux et de l’environnement. L’accord sur les aspects des droits de 
propriété intellectuelle qui touchent au commerce (ADPIC) et l’accord général sur le 
commerce des services (AGCS) comportent également des dispositions ayant trait à 
l’environnement. 
 
(1) GATT de 1994 : 
 
Plusieurs articles du GATT de 1994 sont souvent invoqués par les membres de l’OMC dans le 
cadre des conflits commerciaux liés à des questions environnementales, notamment les 
articles I et III (non-discrimination), l’article XI (interdiction de restrictions quantitatives) et 
l’article XX (exceptions générales). 
 
L’article XX est la seule disposition traitant de manière explicite des problèmes liés aux 
relations commerce/environnement. En théorie, l’article XX permet aux membres de l’OMC 
d’adopter des mesures nationales en matière d’environnement au niveau de protection 
qu’elles estiment approprié, sous réserve que ces mesures ne soient pas discriminatoires ou ne 
constituent pas une restriction déguisée au commerce. Comme il formule des exceptions à 
d’autres exigences du GATT, l’article XX a toutefois toujours été interprété étroitement dans 
son champ d’application. 
 
L’Organe d’appel de l’OMC s’est penché sur l’application de l’article XX du GATT dans 
l’affaire Crevettes-tortues. Il en a conclu que tant les dispositions américaines limitant 
l’importation des crevettes pêchées par des méthodes nuisibles aux tortues de mer (protégées 
par la législation américaine compétente en matière de protection provisoire au titre de 
l’article XX) que les moyens mis en œuvre par les Etats-Unis pour appliquer la législation 
enfreignent la deuxième exigence de l’article XX, à savoir que la mesure en question ne peut 
constituer une discrimination arbitraire ou injustifiable. Ce jugement montre que l’OMC 
reconnaît l’importance de la promotion du développement durable et de la préservation de 
l’environnement. Toutefois, elle conclut comme dans les précédentes affaires que la mesure 
contestée viole les obligations des membres de l’OMC. 
 
Une décision plus récente de l’OMC dans l’affaire Amiante-CE a fait avancer les débats sur 
les relations commerce/environnement. Pour la toute première fois, le panel a maintenu des 
politiques nationales restrictives au commerce afin de protéger la santé humaine en vertu de 
l’exception formulée à l’article XX(b). Cependant, les circonstances particulières du différend 
amènent à considérer ce jugement comme une référence élevée, un précédent susceptible de 
poser des difficultés pour l’approbation de restrictions à l’importation dans le cadre d’affaires 
futures moins évidentes. L’application de l’article XX aux mesures nationales restrictives au 
commerce visant à protéger la santé et l’environnement devra être tranchée lors de prochaines 
affaires. 
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Par ailleurs, l’article XX est considéré comme la principale base légale permettant d’évaluer 
la conformité avec les règles de l’OMC des mesures commerciales stipulées dans les accords 
environnementaux multilatéraux (AEM). Puisqu’ils reposent sur un large consensus 
international, les AEM sont perçus comme le meilleur moyen de coordonner l’action politique 
pour résoudre les problèmes transfrontaliers en matière d’environnement. Les AEM ne 
comportent que peu de mesures commerciales ; celles-ci figurent dans approximativement un 
accord sur dix. Cependant, les mesures existantes peuvent influencer grandement les flux 
commerciaux au niveau international. Si les conflits sont encore purement théoriques, des 
frictions potentielles existent bel et bien entre les règles de l’OMC et un nombre croissant 
d’AEM qui recourent à des restrictions et sanctions commerciales pour concrétiser leurs 
objectifs, comme la protection des espèces menacées d’extinction. Les inquiétudes que 
suscitent ces conflits potentiels et leur impact sur les négociations des prochains AEM ont 
incité de nombreux membres de l’OMC, dont l’Union européenne, à exiger des clarifications 
sur les relations commerce/environnement ainsi que le développement de lignes directrices ou 
amendements appropriés au GATT de 1994, et ce dans l’optique de réduire les risques de 
conflit. Toutefois, les vues divergent quant à la nécessité réelle d’apporter des modifications à 
l’article XX et même de procéder à une telle clarification. 
 
(2) Les accords SPS et OTC : 
 
Réalisant la probable incapacité des règles générales stipulées dans le GATT de 1994 à 
résoudre des problèmes spécifiques – normes techniques et mesures de protection des 
personnes, des animaux et de préservation des végétaux, susceptibles de créer des obstacles 
non tarifaires au commerce – les membres de l’OMC se penchent à présent sur les 
dispositions des accords SPS et OTC. Ces deux accords reconnaissent les objectifs 
environnementaux et encouragent les pays à recourir aux moyens les moins restrictifs 
possibles au commerce en vue de concrétiser ces objectifs et, dans la plupart des cas, à 
appliquer les normes internationales appropriées au lieu des normes nationales. Toutefois, de 
nombreux pays souhaitent défendre leur droit de formuler des règles techniques et 
environnementales plus sévères que les normes internationales applicables.  
 
Deux décisions de référence (affaires Hormones-CE et Amiante-CE) ont défini les lignes 
directrices pour l’application de ces accords et clarifié le rôle des normes internationales dans 
le contexte de l’OMC. 
 
L’affaire Hormones-CE est la première décision de l’OMC interprétant l’accord SPS dans le 
cadre d’un règlement de différent. Cette décision majeure au sein de la jurisprudence de 
l’OMC comporte des répercussions potentiellement étendues sur les politiques de 
l’environnement et de la santé publique dans un certain nombre de secteurs, par exemple 
l’application du principe de précaution et la relation nécessaire entre certaines mesures de 
santé et les procédures scientifiques d’évaluation des risques, conformément à l’article 5 de 
l’accord.  
 
Le panel a défini pour la première fois dans l’affaire Amiante-CE les lignes directrices pour 
l’application de l’accord OTC et a conclu en scindant dans son analyse des mesures françaises 
en question les dispositions de l’accord OTC et l’article XX du GATT de 1994. 
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(3) Accord ADPIC : 
 
Si l’accord ADPIC ne fait qu’à une seule reprise référence explicite à l’environnement, il a 
cependant donné lieu à des débats passionnés sur la scène internationale, axés sur les liens 
unissant cet accord et la protection environnementale dans certains domaines sensibles, à 
savoir la conservation et l’utilisation durable de la biodiversité, le transfert des technologies 
écologiquement rationnelles ainsi que le contrôle des technologies et produits non 
écologiquement rationnels.  
 
De nombreux pays en développement déplorent que l’accord ADPIC n’offre aucune 
protection aux communautés traditionnelles en ce qui concerne leurs ressources génétiques et 
leurs connaissances et innovations dans le domaine de la biodiversité, contrairement à la 
Convention sur la diversité biologique. Ils affirment que cette incohérence encouragera la 
« bio-piraterie » et suggèrent d’amender l’accord ADPIC. Les pays industrialisés, Etats-Unis 
et CE en tête, estiment que l’accord ADPIC définit seulement des normes de protection 
minimales et n’impose pas l’équivalence des régimes nationaux de protection des droits de 
propriété intellectuelle. Par conséquent, de tels problèmes doivent être à leur sens résolus au 
niveau national. 
 
En ce qui concerne le transfert des technologies écologiquement rationnelles, les discussions 
internationales ont principalement porté sur la nécessité d’un plus large accès à ces 
technologies. L’accord ADPIC joue un rôle essentiel dans ce contexte. Par exemple, l’un des 
objectifs de l’accord ADPIC est de « contribuer à la promotion de l’innovation technologique 
et au transfert et à la diffusion de la technologie, à l’avantage mutuel de ceux qui génèrent et 
de ceux qui utilisent des connaissances techniques et d’une manière propice au bien-être 
social et économique, et à assurer un équilibre de droits et d’obligations. » Toutefois, de 
nombreux pays en développement estiment que le niveau de protection minimal fixé dans 
l’accord est encore trop élevé que pour encourager le transfert des technologies 
écologiquement rationnelles. 
 
En ce qui concerne les technologies et produits non écologiquement rationnels, l’accord 
ADPIC formule une exemption permettant aux États d’exclure de la brevetabilité les 
inventions dont il est nécessaire d'empêcher l’exploitation commerciale pour protéger la santé 
et la vie des personnes et des animaux ou préserver les végétaux, ou pour éviter de graves 
atteintes à l’environnement. En outre, les membres peuvent exclure de la brevetabilité les 
végétaux et les animaux autres que les micro-organismes, ainsi que les procédés biologiques 
de production de végétaux ou d’animaux, autres que les procédés microbiologiques. Ces 
dispositions n’ont jamais été invoquées par les membres de l’OMC. Néanmoins, elles 
pourraient l’être et contestées rapidement compte tenu du prompt développement des 
nouvelles biotechnologies et des inquiétudes croissantes que suscitent les questions de 
sécurité et leurs effets sur la diversité génétique. 
 
(4) Accord AGCS : 
 
L’accord AGCS couvre une gamme étendue de secteurs de services, dont les services 
environnementaux. Le programme de travail du CTE stipule l’examen des relations existant 
entre le commerce des services et l’environnement. L’AGCS formule à l’article XIV des 
exceptions générales similaires à celles de l’article XX du GATT de 1994. Les règles sont 
identiques en ce qui concerne le traitement des questions liées à l’environnement. L’article 
XIV(b) de l’AGCS permet aux membres d’adopter des mesures politiques nécessaires à la 
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protection de la santé et de la vie des personnes et des animaux ou à la préservation des 
végétaux, même si ces mesures ne sont pas conformes à l’AGCS, sous réserve que ces 
mesures ne constituent pas soit un moyen de discrimination arbitraire ou injustifiable, soit une 
restriction déguisée au commerce international. 
 
La définition de « service environnemental » de l’accord AGCS est devenue inadaptée car la 
protection de l’environnement ne s’attache plus tant au contrôle de la pollution qu’à sa 
prévention. Le Conseil de l’AGCS travaille actuellement à libéraliser et à mieux définir les 
services environnementaux. 
 
Un autre point débattu activement au sein du CTE de l’OMC est la nécessité de modifier 
l’article XIV de l’AGCS (Exceptions générales) afin de répondre aux inquiétudes en matière 
de développement durable et d’environnement. A ce jour, aucune question environnementale 
justifiant un amendement de l’accord AGCS n’a toutefois été identifiée.  
 
En outre, la question de la libéralisation commerciale des services environnementaux a été 
discutée dans le cadre de nombreux forums internationaux. Les obstacles au commerce et les 
avantages pour l’environnement du libre échange dans ce secteur ont été identifiés. De plus, il 
est généralement admis que les travaux à venir sur ce thème devraient, pour obtenir des 
résultats exhaustifs, inclure les biens et services environnementaux. 
 
Utilisation des normes internationales dans le système de l’OMC 
 
Les débats internationaux concernant les normes ont principalement porté sur l’examen et 
l’analyse des programmes volontaires d’éco-étiquetage, y compris ceux reposant sur les 
approches du cycle de vie, les questions de transparence et les liens unissant l’éco-étiquetage 
et les accords de l’OMC, dont l’accord OTC.  
 
Il est à noter que, d’une part, des programmes d’éco-étiquetage bien conçus peuvent fournir 
des instruments efficaces de politique environnementale permettant de stimuler le 
développement d’un public de consommateurs conscients des impératifs environnementaux. 
D’autre part, ces programmes soulèvent parfois des inquiétudes quant à la création éventuelle 
d’obstacles inutiles ou inéquitables au commerce. Certains membres de l’OMC ont proposé 
des solutions centrées sur des normes multilatérales reconnues ou sur des accords bilatéraux 
de reconnaissance mutuelle établissant « l’équivalence » de normes différentes.  
 
Les vues des membres de l’OMC divergent sur la couverture et l’application de l’accord OTC 
à de tels programmes volontaires d’éco-étiquetage, surtout en ce qui concerne les procédés et 
méthodes de production ne se rapportant pas à un produit. 
 
Utilisation du principe de précaution 
 
L’imposition de mesures restrictives au commerce reposant sur l’application d’une approche 
préventive (principe de précaution) est prévue dans un certain nombre d’accords 
internationaux. Le principe 15 de la déclaration de Rio stipule qu’une approche préventive 
devrait être appliquée afin de protéger l’environnement lorsqu’il existe des menaces de 
dommages graves ou irréversibles et nonobstant un éventuel manque de preuves scientifiques 
concluantes. Le principe fait toutefois l’objet d’interprétations très divergentes et l’absence 
continue d’un consensus sur sa définition et sa mise en œuvre est à l’origine de problèmes 
considérables, notamment sa mise en œuvre pour des visées en grande partie protectionnistes. 
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Ces raisons ont amené la plupart des parties à convenir de la nécessité impérieuse d’élaborer 
des critères régissant son application. 
 
Dans le contexte de l’OMC, le principe de précaution a été explicitement intégré dans 
l’accord SPS (art. 5.7). Toutefois, la jurisprudence a confirmé que le droit d’un État à agir sur 
la base de ce principe n’est pas inconditionnel et ne peut outrepasser les exigences spécifiques 
des articles 5.1 et 5.2 de l’accord relatif à l’évaluation des risques. L’Organe d’appel dans 
l’affaire Hormones-CE et par la suite dans l’affaire Mesures agricoles-Japon a jugé que les 
mesures SPS doivent reposer sur des preuves scientifiques et que le principe de précaution de 
l’article 5.7 fonctionne seulement en tant qu’exemption qualifiée. 
 
La CE estime que le principe de précaution fait partie intégrante de la gestion des risques est 
qu’il est devenu un principe de droit international admis de manière générale. Dans le 
contexte de la CE, ce principe doit être appliqué plus largement que le prévoit explicitement 
l’accord SPS de l’OMC, couvrant ainsi des mesures de protection de l’environnement, de la 
santé des personnes et des animaux et de la préservation des végétaux. La Commission a 
proposé dans une communication des lignes directrices générales pour l’application du 
principe de précaution. Répondant à cette communication, la communauté internationale 
s’inquiète de la non-conformité éventuelle de l’approche de la CE avec les règles scientifiques 
de l’accord SPS et d’une possible utilisation abusive à des fins protectionnistes. 
 
Mesures qui faussent les échanges 
 
Une gamme étendue de mesures douanières ou non (pics tarifaires, droits de douanes 
progressifs, restrictions à l’exportation et subventions par exemple) sont susceptibles 
d’entraîner une distorsion des échanges. Cette étude examine les débats menés sur la scène 
internationale en matière de subventions faussant les échanges et notamment de subventions 
aux pêcheries et à l’agriculture. 
 
À ce jour, l’effet des subventions sur l’environnement a été abordé de manière sectorielle : 
agriculture, énergie, pêcheries, sylviculture, métaux non-ferreux, textiles et vêtements, cuir et 
services environnementaux. Les débats portaient essentiellement sur l’examen des liens 
existant entre le retrait des subventions et les avantages sur le plan de l’environnement dans 
chacun de ces secteurs, notamment dans les pêcheries et l’agriculture. Nombreux sont ceux 
qui partagent l’opinion selon laquelle ces subventions perturbent le marché mondial et mettent 
gravement en péril l’utilisation durable des ressources naturelles. Quelques propositions ont 
donc été soumises en vue de retirer ces subventions et concevoir des meilleurs systèmes de 
soutien sectoriel ne comportant aucun impact négatif sur l’environnement. Néanmoins, les 
principaux États concernés ne parviennent pas encore à un consensus prometteur de grands 
changements au niveau des pratiques de subventionnement. Ces points figureront 
certainement en bonne place de l’ordre du jour du « nouveau cycle ». 
 
Mesures efficaces au niveau des coûts ; échange des droits d’émission au titre du 
Protocole de Kyoto /contexte du changement climatique  
 
En décembre 1997, le Protocole de Kyoto de la Convention-cadre des Nations Unies sur les 
changements climatiques (CCCC) a été adopté puis ouvert à la ratification. Le Protocole 
expose, inter alia, les premières limites obligatoires applicables aux émissions de gaz à effet 
de serre dans les pays industrialisés, en comparaison avec les niveaux atteints en 1990. La 
cession des droits d’émissions est l’un des trois « mécanismes de flexibilité » que stipule le 
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Protocole pour aider les pays industrialisés à satisfaire à leurs engagements en matière de 
réduction des émissions. Le principe général consiste en un système international de cession 
des droits d’émission, au sein duquel les pays qui dépassent leur objectif de réduction des 
émissions peuvent « vendre » les crédits d’émission excédentaires à d’autres pays, qui vont 
intégrer ces crédits au calcul de leurs émissions. Ce système permet une réduction des 
émissions efficace au niveau des coûts tout en garantissant une réduction globale des 
émissions. 
 
La sixième Conférence des parties (COP-6) du CCCC s’est tenue en novembre 2000. Les 
partenaires s’étaient donné comme objectif de parvenir à un accord sur les règles et lignes 
directrices détaillées pour la mise en œuvre du protocole de Kyoto – facilitant ainsi 
indirectement sa ratification. Toutefois, les débats ont été finalement suspendus lorsque a été 
établie l’impossibilité de parvenir à un consensus sur un certain nombre de points essentiels. 
Un des points politiques clés non résolus est l’échange international des droits d’émission, les 
principaux pays émetteurs de CO2 ne s’accordant pas sur certains éléments (complémentarité, 
modalités de cession, etc.). Ces points ainsi que de nombreux autres points de mise en œuvre 
seront de nouveau abordés lors de la reprise de la cession COP-6 fin 2001. Toutefois, les 
changements survenus au sein de l’administration américaine pourraient compliquer ce 
processus. Les énergies seraient plutôt consacrées au lancement du « nouveau cycle » en fin 
d’année. 
 
En mars 2000, la Commission européenne a publié un Livre vert consultatif sur les échanges 
des droits d’émission de gaz à effet de serre au sein de l’UE. Ce Livre vert suggère que 
l’Union européenne adopte une approche « d’apprentissage par la pratique » et introduise un 
système européen d’échange des droits d’émission en 2005, trois ans avant le début de la 
première période d’engagement conformément au Protocole de Kyoto. Un certain nombre 
d’options relatives à la mise en œuvre d’un système d’échange de droits d’émission sont 
traitées dans le Livre vert, y compris la couverture sectorielle, l’affectation des crédits et le 
traitement de nouveaux entrants, le système de conformité, etc. La diversité naissante des 
vues sur certains points essentiels – affectation des crédits par exemple – pourrait nuire à la 
bonne exécution du calendrier. 
 
Les conflits potentiels entre les systèmes d’échange des droits d’émission et les règles de 
commerce mondial ont suscité quelques inquiétudes au niveau de l’OMC. L’examen de ce 
point précis par la CE a mis en évidence des frictions possibles entre ces deux régimes lorsque 
l’échange des droits d’émission s’opère au niveau privé et que les règles de mise en œuvre 
affectent les relations concurrentielles entre les produits et services couverts par les accords 
de l’OMC. Le problèmes principal ne se situe pas au niveau de l’échange des droits lui-même, 
mais plutôt au niveau de l’impact du système (effets discriminatoires éventuels par ex.) sur 
l’échange des produits et services couverts par les règles de l’OMC. 
 
Pays en développement 
 
Les pays en développement craignent que les mesures environnementales adoptées par les 
pays industrialisés, en particulier celles impliquant les approches dites de « cycle de vie », 
pourraient aboutir à un « protectionnisme écologique » susceptible de réduire leur accès déjà 
marginal aux marchés des pays industrialisés.   
 
Les débats sur ce thème au sein du CTE ont essentiellement porté sur la manière avec laquelle 
l’OMC peut contribuer à identifier des actions de politique commerciale susceptibles 
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d’augmenter la participation au commerce mondial des pays en développement et de 
promouvoir la protection environnementale dans l’optique d’un développement durable. Il 
s’agit donc de déterminer comment les politiques internationales en matière de commerce et 
d’environnement peuvent se renforcer mutuellement. 
 
Il est communément admis qu’un système ouvert, équitable et non-discriminatoire de 
commerce multilatéral stimule la croissance économique dans les pays industrialisés comme 
dans les pays en développement. On affirme également que la prospérité engendrée par le 
libre échange augmente la capacité des pays en développement à adopter des politiques qui 
concrétiseront le développement économique, une plus grande équité sociale et une meilleure 
protection environnementale, c’est-à-dire une situation « gagnant gagnant gagnant». 
 
Néanmoins, de nombreux pays en développement ne peuvent en réalité tirer profit de la 
libéralisation du commerce car ils ne disposent pas des infrastructures, des compétences et des 
informations nécessaires pour satisfaire aux normes internationales imposées par les règles du 
commerce mondial. Pour cette raison, les pays en développement font appel aux pays 
industrialisés et aux organisations internationales afin que ceux-ci les aident à financer et à 
mettre en place les moyens nécessaires pour respecter leurs engagements internationaux et 
surtout pour adopter au niveau national les politiques environnementales associées à ces 
opportunités commerciales accrues.  
 
Evaluation environnementale 
 
L’évaluation environnementale (EE) est un procédé de planification permettant de prédire, 
analyser et interpréter les impacts significatifs sur l’environnement des activités économiques 
et de développement et fournir des informations susceptibles d’être utilisées dans le cadre du 
processus décisionnel. L’objectif de l’EE est de s’assurer que les initiatives politiques sont 
écologiquement rationnelles et durables. Elle est devenue l’un des mécanismes essentiels à la 
promotion du développement durable car elle garantit l’adéquation de l’activité humaine et 
économique aux contraintes imposées par les ressources naturelles et l’écologie. 
 
Les discussions internationales consacrés à l’évaluation environnementale ont porté sur 
l’évaluation des accords de commerce, évaluations ex ante et ex post incluses. Le bien-être 
d’un pays n’est pas uniquement affecté par les impacts économiques des accords de 
commerce, il l’est également par la manière avec laquelle de tels accords touchent les 
structures environnementale et sociale. Les examens environnementaux s’efforcent souvent 
d’identifier non seulement les problèmes potentiels engendrés par les accords de commerce, 
mais aussi les politiques permettant d’y remédier. Par conséquent, les membres de l’OMC 
portent un intérêt croissant aux évaluations environnementales. 
 
De nombreux membres de l’OMC ont approuvé ou soutenu de manière générale des examens 
environnementaux des accords de commerce au niveau national. Les Etats-Unis ont entrepris 
une évaluation environnementale de l’Accord de libre-échange nord-américain et de 
l’Uruguay Round. Ils procèdent également à des évaluations ex ante des éventuelles 
négociations commerciales futures. L’OCDE a de manière plus générale présenté des 
propositions de méthodologies pour l’évaluation environnementale des accords de 
libéralisation du commerce. La CE a quant à elle commandé une évaluation plus large du 
« nouveau cycle » de l’OMC proposé, qui couvrira tant les effets sur l’environnement que les 
impacts sur le développement. 
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Conclusions et recommandations 
 
La déclaration de Rio et le plan d’action 21 (Agenda 21) établissent clairement que le 
commerce n’est pas une fin en soi et que le développement économique soutenu doit être visé 
dans le contexte plus large du développement durable, intégrant les politiques économique, 
sociale et environnementale. L’objectif général des régimes du commerce et de 
l’environnement doit être identique, à savoir la promotion du bien-être mondial. Ces régimes 
devraient par conséquent être complémentaires et se renforcer mutuellement. L’OMC a 
adopté cette philosophie et a étroitement examiné les problèmes comme les moyens 
permettant d’améliorer leur complémentarité, tout en gardant à l’esprit la réalisation du 
développement durable. 
 
Un système commercial plus ouvert peut stimuler la répartition et l’utilisation plus efficaces 
des ressources environnementales aux niveaux national et mondial, en réduisant les 
distorsions politiques engendrées par des restrictions et subventions au commerce 
inappropriées. Ensuite, en stimulant la croissance du revenu, un système commercial plus 
ouvert peut contribuer à créer les ressources économiques nécessaires pour combattre ce que 
l’on nomme aujourd’hui « la pollution de la pauvreté ». Par ailleurs, l’application de 
politiques écologiquement rationnelles dans le cadre d’un système commercial ouvert, 
équitable et non-discriminatoire, peut contribuer de manière essentielle aux efforts nationaux 
et internationaux visant à mieux protéger et à mieux préserver les ressources 
environnementales, et par conséquent stimuler le développement durable. 
 
En décembre 1999, les partenaires des négociations commerciales de Seattle ne sont pas 
parvenus à un accord sur le lancement d’un nouveau cycle de négociations commerciales 
multilatérales. Une nouvelle tentative mobilise actuellement les efforts des parties, qui visent 
un éventuel démarrage à l’occasion de la réunion ministérielle de Qatar fin 2001. À l’heure 
actuelle, la CE ne ménage pas ses efforts pour concrétiser un nouveau cycle, avec un 
programme axé sur le développement durable. Dans cette optique, la présente étude peut 
appuyer les débats en offrant des informations et recommandations de fond sur les relations 
existant entre les politiques de commerce et d’environnement, ainsi que sur les possibilités de 
renforcement mutuel. Des recommandations spécifiques sont exposées au chapitre IX. 
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“We believe that the multilateral trading system, in the form of the World Trade Organisation, is one of the most 
precious tools of global economic management at the disposal of governments.  In its five years of existence, it 
has shown itself to be an effective framework in which nations can pursue their economic and development 
goals, especially so where they are making the transition … to market-oriented systems and for developing 
countries integrating into the global economy.” A. Dunkel, P. Sutherland, and R. Ruggiero, World Economic 
Forum, Davos, Switzerland, January 2001  

 

INTRODUCTION 
 
The importance of the interlinkage between trade and environment first gained international 
recognition in the early 1970s.  The UN’s “Stockholm Conference” on the Human 
Environment, in 1972, addressed international concerns about the impact of economic growth 
on social development and the environment.  Notably, the Conference included an analytical 
contribution from the Secretariat of the General Agreement on Tariffs and Trade (GATT), 
focusing on the implications of environmental protection policies on international trade.  
Within GATT, this initiative resulted in the establishment of a Group on Environmental 
Measures and International Trade (“EMIT Group”).   
 
While the EMIT Group was not to be convened formally for 20 years, the interlinkage issues 
were to surface and would be dealt with in the GATT and other international fora on a 
number of occasions in the interim.  Important guidance in these regards was drawn from the 
1992 UN Conference on Environment and Development (UNCED) in Rio de Janeiro, which 
drew attention to the role of international trade in poverty alleviation and in combating 
environmental degradation.  In compliance with Agenda 21, the program of action adopted at 
the UNCED, nations committed to cooperate internationally to promote sustainable 
development through, amongst other means, international trade. 
 
Environmental issues indeed confronted GATT.  During the Tokyo Round (1973-1979) as 
well as the Uruguay Round (1986-1994) of multilateral trade negotiations under the aegis of 
GATT, trade-related environmental issues were taken up and addressed in several agreement 
contexts.  The Agreement on Technical Barriers to Trade (TBT Agreement) emanating from 
the Tokyo Round addressed the degree to which environmental measures in the form of 
technical regulations and standards could form obstacles to trade.  The Uruguay Round 
resulted in modifications to the TBT Agreement and certain environmental issues were taken 
up also in the General Agreement on Trade in Services (GATS) and in the Agreements on 
Sanitary and Phytosanitary Measures (SPS Agreement), Subsidies and Countervailing 
Measures, and Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement).   
 
Further, specific trade disputes brought by contracting parties for resolution under the GATT 
dispute settlement provisions directly raised questions on the extent to which national 
environmental protection policies could affect international trade.  These cases raised issues 
of national treatment and the nature and scope of environmental protection exceptions 
permitted under Article XX of the GATT.  The “tuna-dolphin” dispute between Mexico and 
the US brought these issues into sharp relief. 
 
In April 1994, the GATT Uruguay Round negotiations concluded in Marrakech with the 
establishment of the World Trade Organisation (WTO).  The Agreement Establishing the 
World Trade Organisation (WTO Agreement) expressly recognises sustainable development 
as an integral part of the multilateral trading system and directly refers to the need to protect 



International Environmental Policies, Globalisation and the WTO 
 
 

 
 - 30 - PE 302.525 

and preserve the environment.  Further, the abovementioned TBT, SPS and other agreements 
deriving from the Uruguay Round were formally integrated into the WTO structure along 
with the substantive rules of the GATT (these rules thereafter being referred to as “GATT 
1994”).  Environmental protection was thus been placed firmly among the key considerations 
of the WTO when applying the international trade rules and further developing international 
trade policy.  This integration is crucial in a time when international measures are 
increasingly being discussed to deal with the environmental impact of trends such as rapidly 
growing energy use dependent on fossil fuels, increasing deforestation, and threats to bio-
diversity. 
 
The trade and environment interlinkage and the crucial issue of clarifying how the WTO 
should deal with sustainable development issues, are today being taken up most actively in 
the WTO’s Committee on Trade and Environment (CTE), which was established by a 
Ministerial Decision in parallel with the WTO Agreement in Marrakech in April 19941.  The 
main task of the CTE is to “identify the relationship between trade measures and 
environmental measures, in order to promote sustainable development” and “to make 
appropriate recommendations on whether any modifications of the provisions of the 
multilateral trading system are required, compatible with the open, equitable and non-
discriminatory nature of the system”2.  The success or not of the CTE in meeting its specific 
objectives, and the readiness of the WTO membership and international community more 
generally to adopt further measures promoting environmental protection while not crossing 
the line into “green protectionism”, are to be watched closely. 
 
The purpose of this Study is to help clarify the relationship between trade and environmental 
policies and, based on the existing literature and latest international debate, to analyse to what 
extent trade and environmental policies should support and complement each other.  As whole 
books could and in some instances have been written on a number of the individual issues 
covered in this Study, we will provide only limited background information and will 
concentrate on only the latest developments in these areas (e.g., latest WTO dispute 
settlement proceedings on trade/environment issues, latest submissions to and reports of the 
WTO Committee on Trade and Environment, results of November 2000 COP-6 concerning 
emissions trading) and their implications for European Community policy-making. 
 
This Study is structured in the following manner: the first section outlines the relationship 
between trade and environmental policies; the second section summarises the key WTO rules 
and cases that have had an impact on the trade and environment interlinkage; the third section 
addresses the current stage of use of international standards in the world trade system; the 
fourth section summarises views on the adverse effect of trade-distorting measures, in 
particular national subsidies granted on a sectoral basis; the fifth section sets out the reasoning 
underlying an emission trading system and cites recent implementation issues; the sixth 
section specifies developing countries’ concerns, notably fears of “green protectionism”; the 
seventh section gives a brief introduction on methodologies for environmental assessment of 
the proposed new WTO Round; and the final section presents recommendations regarding 
future policy-making bearing on the international trade and environment interlinkage. 

                                                 
1  The Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, signed in 

Marrakech on April 15, 1994, provides that the WTO Agreement, various Ministerial Declarations and 
Decisions including on the CTE, and an Understanding on Commitments in Financial Services, all embody 
the results of the negotiations and form an integral part of the Final Act. 

2 Trade and Environment, Work of the Trade and Environment Committee, http://www.wto.org. 
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I. INTERACTIONS BETWEEN TRADE AND ENVIRONMENTAL 
POLICIES 

 
The environmental consequences of economic integration were not primary concern when the 
international trading system was re-built in 1947 in the form of the General Agreement on 
Tariffs and Trade (GATT 1947).  No references were made to the environment in the general 
proceedings of the contracting parties, nor did trade disputes raise environmental issues 
notwithstanding that the Agreement allowed parties to suspend the normal trade rules if 
necessary to protect human, animal or plant life or health, or to conserve exhaustible natural 
resources (Article XX).  “[T]rade was not perceived to be an environmental issue as such, 
neither among policy makers nor the public at large.  Nor did economic analysis at the time 
suggest that trade had a direct impact on the natural environment…”3. Emerging 
environmental problems were thus to be dealt with mainly by strengthening environmental 
policies and institutions at both the national and international levels.  The pace of trade 
liberalisation thus grew for several decades without serious challenge. 
 
The situation was not to last, however, and trade/environmental issues came to the fore in 
GATT in the early 1990s.  An immediate concern for GATT was a series of highly 
contentious environmentally-related trade disputes that started in the 1980s4. The 1991 GATT 
panel decision in the “tuna-dolphin” dispute between Mexico and the US highlighted the 
issues and, although never formally adopted by the GATT Council, left lasting impressions on 
both sides of the dispute and fuelled public anti-trade sentiment. The panel determinations 
gave rise to serious concern in the environmental community, on the one hand, that the 
international trade rules were being interpreted in a way to threaten environmental policy-
making in general and the use of trade measures to support environmental objectives, in 
particular.   Within the trade community, the case created fears that the multilateral trading 
system could be undermined by governments using trade measures for “extra-territorial” 
environmental objectives.  The respective concerns have still not been fully resolved even as 
the case law evolves. 
 
Alongside the trade disputes within GATT, the international community was starting to look 
at environmental issues in a new light and GATT needed to respond.  In view of the 
upcoming UNCED in 1992, the GATT in 1991 reconvened the long-dormant Group on 
Environmental Measures and International Trade (“EMIT Group”) with a mandate to examine 
i) trade provisions in existing multilateral environmental agreements vis-à-vis the GATT 
principles and provisions, ii) the transparency of national environmental regulations likely to 
have trade effects, and iii) the trade effects of new packaging and labelling requirements 
aimed a protecting the environment.  Its work, however, was to be influenced by outside 
events and new international commitments relating to the environment and development. 
 
In 1992, “sustainable development” was first endorsed as an international policy at the 
UNCED in Rio de Janeiro, and soon was to be incorporated into both national and 
international legal instruments.  Many national governments (WTO members and not), the 
UN and other inter-governmental and non-governmental organisations endorsed sustainable 

                                                 
3  H. Nordstöm and S. Vaughan, Trade and Environment, WTO Publications, October 1999, at 9. 
4  United States – Prohibitions of Imports of Tuna and Tuna Products from Canada, BISD 29S/91, adopted on 

22 February 1982; Canada – Measures affecting Exports of Unprocessed Herring and Salmon, adopted on 22 
March 1988, BISD 35S/98; and United States – Restriction in Imports of Tuna, not adopted, circulated on 3 
September 1991, BISD 39S/155 (the “tuna-dolphin case”).   
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development as a guiding concept in their planning and programming.  The commitment of 
the European Community (EC) to sustainable development was reflected already in 1992 in 
express references in Articles 2 and 6 of the (Maastricht) Treaty on European Union (1992); 
the commitment has been maintained throughout and, with an international trade perspective, 
has been asserted most recently in the EC’s environment and development-related proposals 
for a new WTO multilateral round of trade negotiations. 
 
The term “sustainable development” is frequently used rhetorically and varying definitions 
and interpretations often lead to confusion.  However, “sustainable development” is generally 
understood as a concept that covers a broad set of issues, going beyond the relationship 
between the economy and the environment, to encompass human and social concerns5.  It 
aims to improve human conditions, but seeks to achieve it in an environmentally sustainable 
way6.  Therefore, the concept of “sustainable development” establishes a close link between 
environmental protection and development at large7. 
 
At the close of the 1992 Rio Conference, three documents were adopted: the Rio Declaration 
on Environment and Development, Agenda 21, and a Statement on Sustainable Management 
of Forests.  Also, two highly important international framework conventions, on climate 
change and biodiversity, were approved and signed by more than 150 countries, including the 
EC.  The principles and commitments set out in these several measures set the foundation to 
bring the relationship of environment protection and economic growth through international 
trade into active debate.  The impact was swift. 
 
Principles set out in the Rio Declaration were to be reflected in the trade agreements 
negotiated in the Uruguay Round.  For example, Principle 15 of the Rio Declaration, which 
sets out a “precautionary” approach for environmental protection when there are scientific 
uncertainties about a threat of damage, is reflected in Article 5.7 of the SPS Agreement.  
Principle 7 of the Rio Declaration is another example, being reflected in Article 10 of the SPS 
Agreement and Article 12 of the TBT Agreement, which provide for special and 
differentiated treatment of developing countries in respect of their implementation of 
obligations under these agreements.    
 
Working in concert with the Rio Declaration, Agenda 21, conceived as a comprehensive plan 
of international action, also addresses environmental, development and trade concerns.  While 
noting that the “interactions between environmental policies and trade issues are manifold and 
have not yet been fully assessed”, it calls in Chapter 2 for “an open, equitable, secure, non-
discriminatory and predictable multilateral trading system” that will promote sustained 
economic development for all countries and calls upon the international community to 
implement the results of the Uruguay Round.  The contribution which this world trade system 
could make to environmental protection is recognised by Agenda 21.  Parties agreed that 
international trade and environment are both important areas of international policymaking, 

                                                 
5  The World Commission on Environment and Development (1987) – the Brundtland Commission – defined 

the notion as “development that meets the needs of the present without compromising the ability of future 
generations to meet their own needs.” 

6 Report of the September 1999 OECD Expert Workshop on the Measurement of Sustainable Development, 
Organisation for Economic Co-operation and Development.   

7 European Commission Communication to the Council and to the Parliament on Trade and Environment, 
1996, http://www.europa.eu.int. 
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that trade liberalisation should be accompanied by sound environmental policies, and they 
should be mutually supportive in order to promote sustainable development8. 
 
In line with the UNCED outcome, the mandate of the GATT’s EMIT Group was extended in 
1993 to include matters raised in Agenda 21, notably the goal of making trade and 
environmental policies mutually supportive.  The Group concluded its work in a report to the 
49th Session of the GATT Contracting Parties in January 1994.  The Group reported wide 
agreement on a number of points involving the trade/environment relationship and the role of 
GATT.  Four key conclusions in these regards are said to still characterise the institution’s 
approach:  First, GATT is not equipped to become involved in the tasks of reviewing national 
environmental priorities, setting environmental standards or developing global policies on the 
environment -- its discussions were thus restricted to issues within the competence of GATT, 
namely the trade-related aspects of environmental policies which may result in significant 
trade effects for GATT contracting parties; second, there need not be any policy contradiction 
between upholding the values of the multilateral trading system on the one hand and acting 
individually or collectively for the protection of the environment and the acceleration of 
sustainable development on the other; third, it is important to ensure that the multilateral trade 
rules do not present an unjustified obstacle to environmental policy-making; fourth, an open, 
secure and non-discriminatory trading system can facilitate environmental policy-making and 
environmental conservation and protection9.   The Group’s report provided the foundation for 
the Decision on Trade and Environment, which was added to the WTO Agreement concluded 
in Marrakech in April 1994. 
 
The WTO Committee on Trade and Environment (“CTE”), established by the WTO General 
Council at its first meeting on January 31, 1995, continued the EMIT Group’s mission.  
Aiming at building a constructive relationship between trade and environmental policies and 
making these two regimes mutually supportive, the CTE initiated a work program and 
organised broad discussions on trade and environment matters among the WTO members.  In 
this process, representatives from the WTO nations have widely agreed that in order to 
maintain this mutual supportiveness, each regime should remain responsible and competent 
for the issues falling within its primary area of competence and, in the meanwhile, it should 
not be prevented from adopting measures which affect the other regime.   
 
Following the earlier conclusions of the EMIT Group, the CTE has agreed that the WTO 
should not be an environmental protection agency which would set its own environmental 
standards, and its competence for policy co-ordination in the field of trade and environment 
should be limited to trade policies and to the trade related aspects of environmental policies 
which have a significant effect on trade10.  On the other hand, in its first report in 1996, the 
CTE noted that the multilateral trading system has the capacity to further integrate 
environmental considerations and enhance its contribution to the promotion of sustainable 
development without undermining its open, equitable and non-discriminatory character. 
 

                                                 
8 Agenda 21, Chapter 2.19, http://www.un.org/esa/sustdev/agenda21text.htm. 
9   H. Nordstöm and S. Vaughan, Trade and Environment, WTO Publications, October 1999. 
10 World Trade Organisation Trade and Environment Decision of 14 April 1994.  See also WT/CTE/M/21, 

Report of the Meeting Held on 29-30 June 1999, Note by the Secretariat. 
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Pursuant to the Decision establishing the CTE, its specific work programme covers ten items, 
encompassing all areas of the multilateral trading system: goods, services and intellectual 
property.  Several key areas of this work programme are covered more extensively in later 
chapters of this Study. 
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II. WTO RULES RELEVANT TO TRADE-RELATED ENVIRONMENTAL       
MEASURES 

 
The substantive law of the WTO addresses the environment and trade relationship in a 
number of contexts.   The sections below summarise the key issues and considerations arising 
from provisions of GATT 1994, the TBT, SPS and TRIPS Agreements and the GATS, all of 
which form integral parts of the law of the WTO.   
 

1. GATT 1994 
 
Between 1948 and 1994, the General Agreement on Tariffs and Trade provided the rules for 
most of world trade in goods.  It established the foundation for a strong multilateral trading 
system that was to be increasingly liberalised over the years through rounds of trade 
negotiations.  Under the GATT's auspices, eight rounds of multilateral negotiations were 
completed, serving primarily to reduce tariffs on goods to relatively low levels.  However, 
international trade was growing increasingly sophisticated and reforms were needed to deal 
also with non-tariff issues affecting goods, and with growing international trade in a new 
realm, services.  Parallel agreements with their own institutions and procedures, often referred 
to as Codes, emerged on a number of non-tariff issues (standards, subsidies, anti-dumping, 
customs valuation, etc.), but in most cases only a relatively small number of mainly 
industrialised members subscribed.  While the Codes’ subject-matter relationship to GATT 
was reasonably clear, their legal relationship to GATT was obscure11.  
 
The Uruguay Round of trade negotiations starting in 1986 faced major challenges to 
transform GATT into a comprehensive, permanent and truly multilateral trade system.  These 
goals were largely accomplished.  The results of the Uruguay Round were embodied in the 
Marrakech Agreement establishing the World Trade Organisation, signed on April 15, 1994 
(“WTO Agreement”).  The WTO Agreement is indeed comprehensive, including as integral 
parts i) the provisions of the 1947 text of the GATT as amended and modified, plus related 
instruments, understandings, decisions and interpretative notes (now collectively referred to 
as GATT 1994), ii) twelve Agreements on non-tariff issues that were negotiated in the 
Rounds, as well as iii) a parallel General Agreement on Trade in Services, iv) an Agreement 
on Trade-related Aspects of Intellectual Property, and v) an Understanding on Rules and 
Procedures Governing the Settlement of Disputes12.    
 
The following sections discuss the articles of GATT 1994 that have usually been invoked by 
WTO members in trade disputes involving conflicts between trade and environmental 
policies.  Treatment of these articles in specific dispute settlement proceedings is covered, as 
well as current international debate on the relationship between these WTO provisions and 
multi lateral environmental agreements. 
 
 

                                                 
11  Edward McGovern, International Trade Regulation, Globefield Press, 1995, at p. 1.11-2. 
12  There are also Plurilateral Trade Agreements (“PTAs”) with independent status and limited membership, 

including the prior code on government procurement. 
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1.1. Article III -- National Treatment (Non-Discrimination) 
 
Article III of GATT 1994 lays down the principle of national treatment (non-discrimination) 
toward imported products, as regards both internal taxes and other laws and regulations.  
Article III:4  provides, in particular, that: “The products of the territory of any contracting 
party imported into the territory of any other contracting party shall be accorded treatment no 
less favourable than that accorded to like products of national origin in respect of all laws, 
regulations and requirements affecting their internal sale, offering for sale, purchase, 
transportation, distribution or use …”  
 
The national treatment principle, together with the “most-favoured-nation treatment” 
(“MFN”) principle set out in Article I, establish the WTO discipline of non-discrimination, on 
which basis the multilateral trading system is founded13.  With regard to trade-related 
environmental issues, the non-discrimination principle can be asserted to prevent the abuse of 
unilateral environmental polices and their use as disguised protectionism.  In particular, the 
principle can help ensure that national environmental protection policies cannot arbitrarily 
discriminate between foreign and domestically-made products, or between products imported 
from different countries – provided that the products in question are “like” products, i.e., 
products that are the same or equivalent. 
 
The issue of what constitutes “like” products has become critical for purposes of application 
of the non-discrimination principle in trade disputes involving environmental objectives.  In 
particular, the question whether a given national measure is discriminatory or not ultimately 
depends upon the construction of “like” for purposes of comparing the domestic and imported 
products.  To be highlighted in this regard is that Article III has consistently been held to 
require a comparison between products, and not a comparison between the policies or 
practices of the importing state and the state of origin.  This is an essential distinction, as 
differences in the manner in which the imported and domestic products have been processed 
or harvested (i.e., the central environmental concern in many cases) have consequently not 
been accepted as a basis for distinguishing the products as non-like and hence have not 
provided a valid basis for treating the imported products differently.  More simply, if the 
domestic and imported products are intrinsically comparable and hence “like”, the importing 
state’s application of domestic process standards to the imported product will amount to less 
favourable treatment and derive no protection under Article III. 
 
The basic approach for interpreting the words “like products” was first set out in 197014 and 
has been followed in almost all cases since.  The criteria, to be assessed on a case-by-case 
basis, include: the product’s end-uses in a given market, the product’s properties, nature and 
quality, and the consumers’ perception of likeness.  The Panel and Appellate Body in Japan – 
Alcoholic Beverages, added the criterion of tariff classification in the Harmonised System15.  
However, none of the accepted criteria will singularly be determinant in all circumstances.  
On the other hand, other suggest criteria have been clearly rejected.  For example, the Panel in 
the very recent EC - Asbestos case rejected the introduction of a criterion involving the risk of 

                                                 
13  Concerning other than goods, the national treatment rule is also set out in Article XVII of the General 

Agreement on Trade in Services (GATS) and Article 3 of Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS). 

14  Report of the Working Party on Border Tax Adjustments, BISD 18S/97, para. 18. 
15  Appellate Body Report on Japan – Taxes on Alcoholic Beverages, WT/DS8; DS10/AB/R; DS11/AB/R, 4 

October 1996, paras. 6.8 and 6.9. 
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a product for human or animal health16.  Also, attempts to move away from distinctions based 
mainly on physical end-characteristics have been rejected. The Panel in the U.S. - 
Reformulated Gasoline case rejected the possibility of less favourable treatment based on the 
characteristics of the producer and the nature of the data held by it17. 
 
Still contested is the so-called “aim and effect” test in determining the likeness of products 
under Article III, which could have an impact on the trade/environment debate.  The test, as 
suggested by certain WTO members, would turn on the question whether the “so as to afford 
protection to domestic production” criterion of Article III should be included in the 
determination of “likeness”.  If so, it could be held that Article III would allow Members to 
differentiate between different product categories for policy purposes, including 
environmental purposes, unrelated to the protection of domestic production.  That is, if a 
distinction is not being applied so as to afford protection to domestic production, the products 
between which the distinction is drawn would not be deemed “like products” for purposes of 
Article III18.  While Panels in 1992 and 1994 supported this view19, their reasoning was 
explicitly rejected in the 1996 Japan – Alcoholic Beverages case20. 
 
Two famous trade/environment disputes, the Tuna-Dolphin cases21 and the Shrimp-Turtle 
case22, have directly addressed the issues of “like product” with clear implications for the 
trade/environment debate.  Both of these cases involved importation restrictions by the U.S. 
because the complainant countries were directly or indirectly implicated in methods of 
catching tuna and shrimp that had adverse environmental impacts on other, protected species.  
The findings in connection with Article III confirmed that whether a trade restrictive measure 
is discriminatory is largely determined by whether the domestic and imported products are 
alike or not, and specifically that Article III requires a comparison between the composition 
and characteristics of the domestic and imported products, not a comparison between the 
manner in which the products were processed or harvested23.  As the regulations, for example, 
governing the taking of dolphins incidental to the taking of tuna could not possible affect tuna 

                                                 
16  Panel Report on EC-Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/R, 18 

September 2000 (hereinafter cited as EC – Asbestos), Findings, 8.132. 
17  Panel Report on United States – Standards for reformulated and conventional gasoline, WT/DS2/10 (1996) 

(hereinafter cited as US – Reformulated Gasoline), at 6.11.  The Panel refers in turn to the U.S. - Malt 
Beverages case (infra, note 19) in which a tax regulation according less favourable treatment to beer on the 
basis of the size of the producer was rejected. 

18  See discussion generally in Geert Van Calster, International and EU Trade Law: The Environmental 
Challenge (Cameron May, 2000) (hereinafter “Van Calster”), para. 32-41.  

19  Report of the Panel on United States – Measures affecting alcoholic and malt beverages, BISD 39S/206 
(1992), at 5.25; Report of the Panel on United States – Taxes on automobiles, (1994, unadopted), at 5.10. 

20  Report of the Panel on Japan – Taxes on alcoholic beverages, WT/DS8-10-11/R (1996). 
21  There are actually two GATT panel reports on United States restrictions on imports of tuna, both deriving 

from the same US legislation (Marine Mammal Protection Act) which generally prohibited the taking and 
importation into the US of marine mammals without authorisation.  In particular, it prohibited the 
importation of commercial fish or products from fish, which have been caught with commercial fishing 
technology, which results in the incidental killing or incidental serious injury of ocean mammals in excess of 
US standards.  Given the Panel’s conclusions in the first case that the import restrictions were not covered by 
Article III but rather by Article XI, the United States did not even argue in the second case that the 
restrictions were covered by Article III.  Neither panel report was adopted:  Tuna-Dolphin I, circulated on 
September 3, 1991, BISD 39S/155; Tuna-Dolphin II, circulated on June 16, 1994, DS29/R. 

22  Panel Report on United States – Import Prohibition of Certain Shrimp and Shrimp and Shrimp Products, 
WT/DS58/R (1998) (hereinafter cited as Shrimp-Turtle), Section VII, Findings, para. 50. 

23   See discussion in J. Scott, On Kith and Kine (and Crustaceans): Trade and Environment in the EU and 
WTO, Harvard Jean Monet Working Paper 3/99, at pp.10-11 (Harvard Law School Seminar and Workshop 
on Advanced Issues in Law and Policy of the European Union, NAFTA and the WTO) (hereinafter cited as 
“Scott”). 
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as a product,  the imported tuna was therefore required to be treated no less favourably than 
the tuna harvested under the U.S. standards.  The U.S. restrictions could therefore not be 
upheld under Article III and hence the analysis turned to other relevant provisions of GATT, 
notably the coverage of Articles XI and XX24 as discussed in the following sections. 
 
The like product analysis under Article III has inevitably raised questions whether a country 
has any scope whatsoever for differentiating between products based purely on their process 
or production method (PPM) where these have no effect on the characteristics of the resulting 
product.  The debate is presently most active in the context of the CTE, with respect to the 
role of eco-labels and especially the use of so-called “unembodied” or “non-product-related” 
PPM (e.g., life-cycle analysis based) as criteria for the award of eco-labels (see section III.1 
below). 
 

1.2. Article XI – General Elimination of Quantitative Restrictions 
 
Article XI:1 prohibits the use of quotas, import or export licenses, or other similar measures 
related to the import or export of goods.  The wording of Article XI is comprehensive.  It 
applies to all measures instituted or maintained by a contracting party prohibiting or 
restricting the importation, exportation or sale for export of products other than measures that 
take the form of duties, taxes or other charges25.  The reference to measures indicates that any 
measure, which restricts the importation or exportation, is covered, irrespective of the legal 
status of the measure.  Also, trade effects are irrelevant as the purpose is to protect Members’ 
expectations concerning the competition relationship between their products and those of 
other Members26.  Under the GATT 1994 structure, if a measure which has the effect of a 
quantitative restriction fails the national treatment test of Article III, Article XI is 
automatically applicable and the only justification might be found under Article XI:227 or 
Article XX (general exceptions - see below). 

 
National trade measures with environmental concerns or environmental regulations with 
potential negative trade effects have often come into conflict with Article XI.  The GATT 
panel in the Shrimp-Turtle case found that, after failing to obtain protection under the 
exceptions set out in Article XX, the US measures under consideration amounted to a 
“prohibition or restriction” on the importation of shrimp and hence constituted a violation of 
GATT 1994, Article XI:128.  Article XI has similarly proved to be the ultimate hazard of 
national measures restrictive of imports of tuna (US), (exports of) unprocessed herring and 
salmon (Canada), imports of cigarettes (Thailand), and imports of asbestos (EC). 
 

                                                 
24  Analysis under Article III is a threshold analysis, as measures deemed to comply with Article III will not be 

further considered under other provisions of GATT. 
25  Panel Report on Japan – trade in semi-conductors, BISD 35S/116 (1988), para. 104. 
26  Van Calster, supra, note 18, para. 70. 
27  Article XI:2 sets out certain types of measures to which Article XI.1 will not apply, such as temporary export 

restrictions to prevent critical domestic shortages, restrictions necessary to the application of certain 
standards or regulations, etc.  While the provisions of Article XI.2 have been referenced in a number of 
cases, the Article XX general exemptions have instead been the principal focus of analysis in environment-
related cases alleging infringement of Article XI. 

28  Shrimp-Turtle, Findings, para. 17. 



International Environmental Policies, Globalisation and the WTO 
 
 

 
 - 39 - PE 302.525 

In addition, trade mechanisms in a number of Multilateral Environmental Agreements 
(MEAs) could conceivably conflict with Article XI29.  For example, the Montreal Protocol on 
Substances that Deplete the Ozone Layer bans exports and requires parties to ban imports of 
ozone depleting substances from non-parties30.  The 1992 Basel Convention on the Control of 
Transboundary Movement of Hazardous Wastes and their Disposal (the Basel Convention)31 
and the 1975 Convention on International Trade in Endangered Species of Flora and Fauna 
(CITES)32 impose license or permit requirements for trade in the materials they control.  To 
date, however, these types of provisions in MEAs, some long-standing, have never been 
challenged under the WTO provisions and it appears unlikely that this would occur33 (see also 
discussion at 1.3.1 below).  That said, however, it has been noted by an MEA secretariat that 
it has been frustrated when seeking to obtain formal opinions from the WTO concerning the 
compatibility of contemplated trade measures with the GATT, and that essential measures 
might be adopted in future without consultation if the WTO doesn’t respond more quickly34.  
 

1.3. Article XX -- General Exceptions 
 
Trade restrictions prohibited by other provisions of GATT 1994, e.g., under Article III or XI, 
may nonetheless be accepted as WTO-compliant after being deemed to fit amongst the 
exceptions set out in Article XX.  Analysis of the application of Article XX has indeed been 
the central feature of many of the dispute settlement proceedings involving an examination of 
environmental or human health-related trade restrictions.  While examination of certain such 
restrictions may now take place under the provisions or the SPS or TBT Agreements, the 
importance of Article XX and interpretation of its specific provisions will continue to play an 
important role in resolution of trade/environment disputes35.  It has been noted that the recent 
interpretation of Article XX by the AB has clarified the Article as an instrument for national 
regulatory diversity, providing freedom and protection for WTO members who want to 
pursue their own environmental or other policy objectives laid down in the body of 
Article XX, providing that the disciplines of Article XX are respected36. 
 

                                                 
29  According to the CTE in June 2000, out of approximately 200 multilateral environmental agreements, about 

20 include provisions that can affect trade, for example by banning trade in certain products or species, or 
allowing countries to restrict trade in certain circumstances.  These provisions could equally run afoul of the 
national treatment/non-discrimination rule of Article III. 

30 WT/CTE/W/57, The Montreal Protocol and Trade Measures, Communication from the Secretariat for the 
Vienna convention for the Protection of the Ozone Layer and the Montreal Protocol on Substances that 
Deplete the Ozone Layer, para. 20, 28 August 1997. 

31  The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their 
Disposal, http://www.unep.ch/basel/. 

32  The Convention on International Trade in Endangered Species of Wild Fauna and Flora, 
http://www.unep.ch/cites.html. 

33  WT/CTE/W/20, Item 1: The Relationship between the Provisions of the Multilateral Trading System and 
Trade Measures for Environmental Purposes, Including Those Pursuant to Multilateral Environmental 
Agreements, Submission by New Zealand, 15 February 1996, para. 19. 

34   Supra, n. 24, para. 25. 
35  In the EC - Asbestos case, for example, the Panel found that the TBT Agreement applied to part of the French 

Decree affecting imports of asbestos containing cement, but not to the Decree’s central ban on imports.  The 
ban was thus examined principally under Article XX(b).  Panel Report in EC – Measures Affecting Asbestos 
and Asbestos-containing Products, WT/DS135/R (hereinafter EC- Asbestos), at 8.72. 

36  Petros C. Mavroidis, Trade and Environment after the Shrimps – Turtles Litigation, Journal of World Trade 
34 (1): 73-88, 2000 (hereinafter cited as “Mavroidis”), at 74. 
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The provisions of Article XX usually referred to in the “environment” disputes initiated under 
the GATT and now under the WTO Dispute Settlement Understanding are the “chapeau” and 
paragraphs (b) and (g), as follow37: 

 
“Subject to the requirement that such measures are not applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where 
the same conditions prevail, or a disguised restriction on international trade, nothing in 
this Agreement shall be construed to prevent the adoption or enforcement by any 
contracting party of measures:” 
“(b) necessary to protect human, animal or plant life or health;” 
“(g) relating to the conservation of exhaustible natural resource if such measure are 

made effective in conjunction with restriction on domestic production or 
consumption; …” 

 
Article XX is considered to constitute only a limited and conditional exception from 
obligations under other provisions of the General Agreement, and, as opposed to the positive 
provisions of GATT, does not establish obligations in itself.  It follows that (i) Panels 
examine Article XX only if it has expressly been invoked by a party to the dispute, (ii) Panels 
have interpreted Article XX narrowly, and (iii) the party invoking Article XX bears the 
burden of proof.  In practice, Panels generally proceed to examine Article XX only after they 
have found a violation of substantive obligations of the Agreement.  Thus, for example, the 
exceptions of Article XX may be regarded after a national measure has been deemed in 
violation of the national treatment requirements of Article III.   
 
In actual disputes, the party imposing the contested measure will normally argue that the 
measure is compatible with the substantive obligations, and, in the alternative, that it is 
covered under Article XX38.  Concerning the procedure of examination under Article XX, the 
AB in the Shrimp-Turtle case clarified that panels should first examine whether the contested 
measure is justified under a particular sub-paragraph of Article XX, and only then proceed to 
an examination of the measure's consistency with the chapeau39.    
 
The purpose and object of the chapeau is generally the prevention of abuse of the exceptions 
of Article XX, thus giving regard to how a measure is administered by the importing country.  
The key phrases in this respect are “arbitrary or unjustifiable discrimination” and “disguised 
restriction of international trade”.  Concerning discriminatory treatment, though, the 
prohibition of “arbitrary or unjustifiable discrimination between countries where the same 
conditions prevail” is by nature and quality different from the obligation not to discriminate in 
the treatment of products in the context of Articles I, III or XI40.  Also, it is clear that the 
discrimination in question must be deemed arbitrary or unjustifiable.  Overall, it is evident 
from the case law that the chapeau of Article XX can be an independent legal basis to 
examine whether a national measure is WTO compatible, i.e., a measure provisionally 

                                                 
37  Paragraph (d) (concerning measures necessary to secure compliance with laws or regulations which are not 

inconsistent with the Agreement) has also been raised in cases included under the general heading of 
“environmental” cases but (b) and (g) are the main focus of environmental and health protection 
argumentation and this analysis will be restricted to these latter provisions. 

38  WT/CTE/W/53/Rev.1, GATT/WTO Dispute Settlement Practice Relating to Article XX, Paragraphs (b), (d) 
and (g) of GATT, Note by the Secretariat, 26 October 1998 (hereinafter cited as “Report on Dispute 
Settlement Practice”), at § II.A. 

39  Shrimp-Turtle, at para. 116 ff. 
40  Shrimp-Turtle, at para. 150. 
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fulfilling the criteria of one of the exceptions can nonetheless be struck down under the 
chapeau because of the manner of its application. 
 
The decision of the AB in the Shrimp-Turtle case is considered by some analysts to be an 
important watershed in the evolution of WTO law regarding the trade/environment 
relationship, this having to do principally with the AB’s determinations on the application of 
Article XX41.  However, the decision offers encouragement to both trade and environment 
lobbies and important clarifications remain, thus giving rise to a great debate about the real 
implications of the decision.  While the decision confirms the right of governments to protect 
the environment through unilateral measures, it also follows earlier cases in finally finding the 
contested measure in violation of a Member’s WTO obligations.  
 
As indicated earlier above, there has been some evolution in the interpretation of Article XX 
in respect of trade restrictive measures asserted for environmental purposes.  The Panel and 
AB reports cited in these regards have sparked great debate, not least concerning whether the 
WTO has now moved too far in favour of trade restrictive environmental measures.  
Comparisons of the AB report in the Shrimp-Turtle case with the Panel and AB reports in the 
US – Reformulated Gasoline case have provided the basis for much of the conjecture. 
 
Facts of the Shrimp-Turtle Case 

The US Endangered Species Act of 1973 (“ESA”) lists as endangered or threatened certain sea turtles occurring in 
US waters and prohibits their take within the United States, within the US territorial sea and the high seas.  Pursuant 
to the ESA, the United States requires that US shrimp trawlers use “turtle excluder devices” (TEDs) in their nets 
when fishing in areas where there is a significant likelihood of encountering sea turtles.  Section 609 of Public law 
101-102, enacted in 1989 by the United States, provides, inter alia, that shrimp harvested with technology that may 
adversely affect certain sea turtles may not be imported into the United States, unless the harvesting nation is 
certified to have a regulatory programme and an incidental take rate comparable to that of the United States, or that 
the particular fishing environment of the harvesting nation does not pose a threat to sea turtles.  In practice, countries 
having any of the specified sea turtles within their jurisdiction and harvesting shrimp with mechanical means must 
use TEDs at all times, if they want to be certified and export shrimp products to the United States. 
 
India, Malaysia, Pakistan and Thailand complained that the US import prohibition was contrary to Articles I, III and 
XI of the GATT.  The Panel found that the US measure at stake was inconsistent with GATT Article XI (General 
elimination of quantitative restrictions) and could not be justified under GATT Article XX (General exceptions) 
because it constituted “unjustifiable discrimination between countries where the same conditions prevailed”.  The 
Appellate Body found that the measure at stake qualified for provisional justification under Article XX(g), but failed 
to meet the requirements of the chapeau of Article XX, and, therefore, was not justified under Article XX of GATT 
1994. 

 
Certain key determinations of the AB have fuelled the debate on the implications of the 
Shrimp-Turtle case: 
 
a) Paragraph (g) concerning conservation of exhaustible natural resources has been 

confirmed to apply to at least some environmental concerns as opposed to only 
exhaustible commodities, thus creating some overlap in the coverage of paragraphs (b) 
and (g)42.  As the test for consistency of a measure with paragraph (b) is considered by 

                                                 
41  See discussion in Scott, p. 16.  A number of countries, particularly in the third world (India, Brazil, Egypt, 

Venezuela and others), have subscribed to the view that the AB’s decision in Shrimp-Turtle is evolutionary 
but cite this as evidence that the WTO has gone too far in favour of environmental protection. Along the 
same lines they have indicated that they will strongly oppose any move towards adoption of global rules for 
environmental protection within the WTO – see also Section VII. herein concerning developing countries.  

42  This has been considered contrary to the intent of the drafters -- see Mavroidis, at 86.  The AB determination 
that shrimp are an exhaustible natural resource was not, however, a totally new departure given prior panel 
decisions that fish stocks are an exhaustible natural resource. 
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some to be stricter than under paragraph (g)43, this has raised conjecture that 
environmental issues may in future be channelled through the “less onerous XX(g) 
route”44. 

 
b) The AB has rejected Panel interpretations that paragraph (g) requires that the contested 

measure be “primarily aimed” at the protection of exhaustible natural resources, 
apparently permitting instead an arguably lesser burden of showing only that there is a 
“direct connection” between the contested measure and the regulatory objective sought.  
If confirmed, this interpretation could serve to validate regulatory processes, which, as 
often is the case, incorporate environmental objectives even though they primarily aim 
at other than environmental targets45. 

 
c) While finding that the US implementation of the import ban conflicted with the chapeau 

of Article XX in that it comprised arbitrary and unjustifiable discrimination between 
countries where the same conditions prevail, the AB in the Shrimp-Turtle case did not 
further find a failing on the other criterion of the chapeau (i.e., whether the US measure 
constituted a disguised restriction on trade) despite factual circumstances similar to 
those in the US – Reformulated Gasoline case where a disguised restriction was 
expressly identified.  This has led to an inference that there may be some backtracking 
on whether such circumstances are still deemed to constitute a disguised restriction on 
international trade, or even that the burden of proof on the party invoking Article XX to 
show that its measure is not a disguised restriction may, in future, be less onerous46.  In 
any event, there is continuing uncertainty about what constitutes a disguised restriction 
on international trade within the meaning of the chapeau47. 

 
While the Shrimp-Turtle case certainly moved the trade/environment discussion forward, a 
more recent WTO dispute settlement, the EC - Asbestos case48, must also be noted as setting 
an important precedent under Article XX.  In this case, the Panel for the first time allowed a 
WTO Member to impose a trade-restrictive measure based on Article XX (b).  Since the 
scope of Article XX (b) (which applies to protection of human, animal and plant life) is 
broader than Article XX (g) (i.e., covering only the conservation of exhaustible natural 
resources), the ruling of the Asbestos case could open up a window of opportunity for 
countries which seek a high level of environmental and health protection. 

                                                 
43  To be consistent with paragraph (b), the measure used in implementing the environmental policy objective 

must be “necessary”, interpreted in part as being a measure which is not inconsistent with WTO obligations 
or, if such a measure is not reasonably available, then a measure which entails the least degree of 
inconsistency.  As noted above, paragraph (g) merely requires that the measure is “relating to” the 
conservation objective.  

44  Wisam Abboud, The WTO’s Committee on Trade and Environment: Reconciling GATT 1994 with 
Unilateral Trade-Related Environment Measures, European Environmental Law Review, May 2000, (147-
151), at 149. 

45  Mavroidis, at 85. 
46  Other readings on this issue conclude that the AB, for purposes of judicial economy, did not need to address 

this criterion after already finding that the measure constituted an arbitrary and unjustifiable discrimination.  
Mavroidis, at 82.   

47  The Panel in the recent (September 2000) EC – Asbestos case (supra footnote 16) has noted that the key to 
understanding the term is the word “disguised”, finding that a restriction which formally meets the 
requirements of Article XX(b) will constitute an abuse if such compliance is in fact only a disguise to 
conceal the pursuit of trade-restrictive objectives.  In the circumstances of this case, however, the Panel finds 
neither discriminations of the type that might constitute a disguised restriction per the US – Gasoline 
reasoning nor protectionist objectives having regard to the “design, architecture and revealing structure” of 
the contested measure.  EC – Asbestos, at 8.231 ff.  

48  Supra, footnote 16. 
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As background to the Asbestos case, for the first four decades of GATT the discipline for the 
health exception, insofar as it was considered, was assumed to be science-based.  Disputes 
under Article XX(b) would thus be resolved on the basis of a scientific test49.  The first 
practical test came in 1990, when the Panel in the Thailand - Cigarettes case agreed with the 
parties that smoking had  been shown to constitute a serious risk to human health and hence 
measures designed to reduce consumption could fall within the scope of Article XX(b) (i.e., 
this provision clearly allows contracting parties to give priority to human health over trade 
liberalisation).  But the Panel found further that, for the measure in question to be exempted 
under Article XX(b), it also had to be “necessary”.  The analysis then turned on interpretation 
of the term “necessary”, and the Panel finally applied a “least GATT-inconsistent” test50.  
Under this test, a health-related trade measure would be considered “necessary” under 
paragraph (b) only if there were no alternative measures less inconsistent with the GATT, 
which a country could reasonably be, expected to employ to achieve its policy objectives. 
 
On the basis of these precedents, the Panel in the Asbestos case went beyond a purely 
scientific considerations and applied a threefold test to determine the application of Article 
XX(b) to the measure in question (French ban on imports), i.e.:   
 
a) establishing the existence of a risk to human health and the scope of health policy 

objectives pursued; 
b) considering whether there exist measures consistent, or less inconsistent, with the 

GATT 1994; 
c) examining whether the alternatives are sufficiently effective and reasonably available. 
 
The Panel found that sufficient, prima facie evidence was presented (and not rebutted) that 
there is a serious health risk associated with the use of chrysotile fibres, and also that the 
“necessary” test was satisfied.  In the latter regard, a less trade restrictive alternative (e.g., 
controlled use) was assessed, but the Panel concluded that, in light of the economic and 
administrative realities facing France, the alternative would not provide protection that was 
adequate in relation to the level of health protection sought by the country.  There was thus no 
effective or reasonably available alternative to the import ban.  
 
When examining the compliance of the import ban with the chapeau of Article XX, the Panel 
focused on whether the ban constituted a “disguised restriction on trade”.  It confirmed that a 
restriction which formally meets the requirements of Article XX(b) would constitute an abuse 
if such compliance were in fact only a disguise to conceal the pursuit of trade-restrictive 
objectives.  In the circumstances of this case, however, the Panel found neither 
discriminations of the type that might constitute a disguised restriction per the US – Gasoline 
reasoning, nor protectionist objectives having regard to the “design, architecture and revealing 
structure” of the contested measure51.   
 

                                                 
49  See S. Charnovitz, GATT and the Environment: Examining the Issues, 1992 International Environmental 

Affairs, 4(3): 203-33, Section V.  
50  Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes, GATT BISD 37S/200, paras. 

74—75, 81.  Drawing on earlier interpretation of the “necessary” criterion in Article XX(d), the Panel in this 
case concluded that “necessary” in Article XX (b) should be interpreted in the same way, citing the Panel 
report in US - Section 337 (BISD 36S/345, U.S. – Section 337 of the Tariff Act of 1930, 7 November 1989).  
See also, EC - Asbestos, at para. 8.198 ff. 

51  Panel Report on Asbestos, WT/DS135/R, at 8.231 ff. 
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Canada is appealing aspects of the Panel report in Asbestos, but the case might still be 
considered a breakthrough in the WTO trade/environment debate because it is the first case 
upholding a measure under Article XX(b).  Nonetheless, some environmental and health 
groups have still expressed concern that the ruling may bring dangerous precedent to future 
cases involving domestic health and environmental measures: 

 
a) One concern is that, in the Asbestos case, the product involved has little influence on 

international trade and its hazards are well known.  Thus, the criteria established by the 
Panel for fulfilment of Article XX(b) are very high.  Consequently, there might be 
obstacles in the future for Members to regulate the use of other dangerous substances, 
which are more trade sensitive and have less conclusive medical evidence and statistical 
data52. 
 

b) In addition, the fact that the Panel did not distinguish between safer and less-safe 
products in the “like product” analysis under Article III indicates that the WTO has 
decided to leave the risk assessment to Article XX53.   A potentially onerous burden of 
proof is thus placed on the Members seeking to maintain a high environmental 
standard54. 

 
In sum, the Asbestos case still does not give satisfactory answers to everyone.  It will remain 
for future cases where Article XX is invoked to provide important clarifications on legal 
interpretation and further guidance on the balance of rights and obligations of the WTO 
members in regard to the trade/environment/health relationship. 
 
Relationship between Article XX and MEAs: 

It is generally recognised that the multilateral trading system should treat favourably those 
trade restrictive measures taken pursuant to multilateral environmental agreements (MEAs).  
Such a conclusion would be supported by Principles 7 and 12 of the Rio Declaration, which 
indicate that international co-operation (versus unilateral measures) should be supported to 
protect global commons and solve transboundary environmental problems55.  However, 
compatibility between the WTO rules and MEAs is not guaranteed in practice, and tensions 
may increase as MEAs move increasingly into areas of regulation of international trade.  Such 
tensions were clearly seen in the negotiations leading up to adoption of the Cartagena 
Biosafety Protocol to the 1993 Convention on Biological Diversity (CBD).  The relationship 
between the provisions of the multilateral trading system and trade measures taken pursuant 
to MEAs is thus viewed by many parties, including the EU, to be a core-issue on the 
international trade/environment agenda56.  The CTE and its members have consequently 
devoted significant time to clarifying the issues and trying to find an appropriate solution to 
the continuing legal uncertainty. 

                                                 
52  Sam Zia-Zarifi, The Vital Issues in the WTO Asbestos Dispute, the European Trade Union Bureau for Health 

and Safety, Newsletter, March 2000, No. 13. 
53  The Panel considered imported concrete containing carcinogenic asbestos fibres to be “like” domestic cement 

containing non-toxic cellulose, with France thus being required under the Article III national treatment 
principle to treat the imported and domestic cement without discrimination.   The discrimination, France’s 
import ban, thus had to be justified, or not, under the exceptions of Article XX. 

54  Environmental Groups Criticise WTO Ruling on Asbestos Ban, International Trade Reporter, Vol. 17, No. 
37, 21 September 2000. 

55  Commission Communication to the Council and European Parliament on Trade and the Environment,  
COM/96/0054/ Final, 28/2/1996, at § 4.1. 

56  Id. 
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At issue are about 200 MEAs currently in existence.  However, only about 20 of them use 
trade measures to achieve their goals57, such as CITES, the 1987 Montreal Protocol on 
Substances that Deplete the Ozone Layer, the Basel Convention, and the Biosafety Protocol to 
the CBD. 
 
Trade-restrictive measures in an environmental agreement may serve either of two purposes.  
First, they may control trade itself, where trade is perceived to be the source of environmental 
damage that the convention seeks to address.  Second, they can provide an additional 
incentive to join and adhere to the MEA and help ensure the MEA’s effectiveness by barring 
non-parties from trading in restricted goods with parties58.   
 
Until now, there has been no WTO challenge concerning conflicts between the world trading 
system and MEAs.  However, trade-restrictive measures in certain MEAs might give rise to 
conflict.  For example, some MEAs authorise measures, which ban the import of various 
substances on the basis of the status of the country of origin.  Trade disputes might happen, 
especially, when trade restrictions are imposed by MEAs only on non-parties who happen to 
be members of the WTO59.  In such case, the measure may be found to violate the non-
discrimination principle under Article I or III of GATT 1994.  The EC considers that the issue 
of MEA measures against non-parties is particularly sensitive, with the ambiguity surrounding 
the possibilities of such a challenge causing uncertainty and doubt over the effectiveness and 
legal status of such measures and thus weakening MEAs60. 
 
Furthermore, some MEAs allow “stricter domestic measures” chosen by their parties.  For 
instance, Article XIV(1) of CITES acknowledges that Parties retain their sovereign power to 
enact stricter domestic measures.  This entitles Parties to take unilateral domestic measures to 
protect any species in the world, including those species not listed in the CITES Appendices.  
This provision may raise disputes because of resultant unilateral measures, and may not be 
able to qualify provisionally or finally under the conditions set out by Article XX of GATT, 
e.g., the necessity test of paragraph (b) or the non-discrimination and non-disguised trade 
restriction requirements of the chapeau61. 
 
Problems might also arise under those MEAs, which just spell out objectives without setting 
any specific trade measures, and leaves it to the parties to make domestic laws to achieve 
them62.  For example, the CBD obliges its members to “[a]dopt measures relating to the use of 
biological resources to avoid or minimise adverse impacts on biological diversity.”  The EC, 

                                                 
57 Trade and Environment, CTE Agenda Part 1, http://www.wto.org.  Trade provisions for the protection of 

fauna and flora and biosecurity account for more than half of the MEA trade provisions. 
58 WT/CTE/W/20, Item 1: The Relationship between the Provisions of the Multilateral Trading System and 

Trade Measures for Environmental Purposes, Including Those Pursuant to Multilateral Environmental 
Agreements, Submission by New Zealand, 15 February 1996, para. 54. 

59 WT/CTE/W/57, The Montreal Protocol and Trade Measures, Communication from the Secretariat for the 
Vienna convention for the Protection of the Ozone Layer and the Montreal Protocol on Substances that 
Deplete the Ozone Layer, 28 August 1997, para. 20. 

60  EU Joins Swiss Call to Clarify Link Between WTO Rules, Environmental Accords, International 
Environmental Reporter, Vol. 23, No. 22 (25 October 2000), at 821. 

61  WT/CTE/W/165, the Relationship between the Convention on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES) and the WTO, Communication from the CITES Secretariat, 13 October 2000, 
para. 23.  

62  WT/CTE/W/162, Item 1: the Relationship between the Provisions of the Multilateral Trading System and 
Trade Measures for Environmental Purposes, including Those Pursuant to Multilateral Environmental 
Agreements, Communication from New Zealand, 10 October 2000, para. 4. 
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as one of the 177 parties to this Convention, taking this goal and other environmental 
concerns into consideration, bans certain agriculture imports such as genetically modified 
organisms (GMO) products.  However, GM-based agricultural production and trading is of 
significant interest to the U.S., a non-party of the CBD, and to other countries.  Disputes may 
thus arise under Article I, III or XI of the GATT63. 
 
The principal legal basis for finally asserting compatibility between the WTO and MEA-
based trade measures is Article XX of the GATT 1994.  When parties to an MEA look for 
protection under the environmental exceptions of Article XX(b), discussions might be raised 
concerning whether their trade restrictive measures are “necessary” within the meaning of this 
paragraph.  The AB’s decision in the Shrimp-Turtle case could provide some inspiration on 
this issue. The ruling confirms that “the words of Article XX of GATT 1994 … must be read 
by a treaty interpreter in the light of contemporary concerns of the community of nations 
about the protection and conservation of the environment”64.   This could imply that, if the 
international community indicates in an MEA by adopting a trade-related measure that the 
implementation of this restrictive measure is necessary to achieve an environmental goal, 
such a measure should also be deemed to be “necessary” within the WTO context65.  
However, the decisions of WTO panels and the AB do not provide a final solution.  They 
have no precedent effect and are only applicable to the parties in a specific case, meaning that 
they cannot be used as a general rule to address the relationship between Article XX and 
MEAs.  Moreover, no such decisions to date have dealt with measures or rules established by 
an MEA and, therefore, shed no light of the specific concerns in question. 
 
The calls for clarification of the relationship between the trade and environmental rules have 
thus continued, and the EC has been a leader in this initiative.  To date, there have been two 
main approaches recommended to the CTE by its members to provide clarity and greater legal 
certainty on the relationship between the WTO rules and MEAs, the “environmental window” 
approach and the “waiver” approach. 
 
(a) To create an “ Environmental window” in the WTO system: to amend Article XX or to 

draw up lists of criteria or guidelines that trade measures would have to meet to be 
considered acceptable; 

 
There have been several proposals to amend Article XX of GATT 1994 in order to clarify the 
relationship between WTO and MEAs and provide clear guidelines for negotiators of MEAs.  
For example, two options and a Understanding on this issue were submitted by the EC in a 
non-paper to the CTE in February 199666.  The EC proposed that if trade restrictive measures 
taken pursuant to an MEA meet the criteria of the Understanding, when disputes are raised 
they would not be subject to the usual full scrutiny procedures of a panel.  The EC’s first 
option is to add an additional paragraph (k) to Article XX which would exempt trade 
measures pursuant to MEAs complying with the Understanding from the “necessity” test.  
The second option is to enlarge the coverage of Article XX (b) to not only trade measures 
pursuant to MEAs but all trade measures for environmental purposes.   

                                                 
63  Peter W.B. Phillips, William A. Kerr, Alternative Paradigms: The WTO Versus the Biosafety Protocol for 

Trade in Genetically Modified Organisms, Journal of World Trade, Vol.34, No. 4, 4 August 2000. 
64  Appellate Body Report on Shrimp – Turtle case, WT/DS58/AB/R, para. 129 and 130. 
65  WT/CTE/W/139, The Relationship between the Provisions of the Multilateral Trading System and 

Multilateral Environmental Agreements, Submission by Switzerland, 8 June 2000, para. 6. 
66   Non-paper by the European Community on Item 1 of the work programme of the WTO Committee on Trade 

and Environment, 19 February 1996, http://europa.eu.int. 
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During a CTE meeting held 29-30 June 1999 which was to prepare for the negotiations in the 
Seattle Ministerial67, the EC delegate re-emphasised the need to accommodate trade measures 
pursuant to MEAs within the WTO system and welcomed the interpretative criteria developed 
by the AB in Shrimp-turtle case.  He stated that WTO agreements and MEAs should not be 
subordinated to, or isolated from, other international agreements, and that notion of mutual 
supportiveness and consistency should be the fundamental guiding principle in this area68.   
 
In its most recent submission to the CTE (October 2000), the EC confirmed its previous views 
and further noted that multilateral environmental policy should be made within MEAs, and 
that disputes between parties to an MEA in relation to implementation issues should also be 
solved within that MEA rather than in the WTO.  In addition, the EC recommended that the 
WTO adopt a reversal of the burden of proof in dispute settlement proceedings for defending 
trade-related environmental measures, i.e., the countries challenging the trade measure 
imposed by an MEA party should bear the burden of proving that this measure does not 
comply with Article XX of GATT69.   
 
Switzerland has recommended an interpretative “coherence clause” in form of an 
Understanding to clarify the WTO-MEA relationship within the framework of the WTO70.  
The guiding principle for the clarification of this relationship would be mutual supportiveness 
and deference71.  During the CTE meeting held in July 2000, Switzerland further explained 
that mutual supportiveness implies that MEAs should decide whether trade measures in them 
are necessary, and the WTO should be competent to check whether MEA trade measures are 
arbitrary, discriminatory or protectionist.  In addition, the Swiss representative suggested that 
WTO members should adopt an interpretative decision to clarify the “mutual supportiveness 
and deference” guiding principle and provide objective criteria (e.g., an MEA must reflect 
global-based support) for determining towards which MEAs deference should be paid72.  In a 
recent submission, Switzerland further highlighted the need to clarify the WTO-MEA 
relationship and noted that this clarification is a political issue and should be carried out by 
WTO members rather than WTO dispute panels73. 
 
Canada has consistently supported a “principle and criteria approach” and has recommended 
that the WTO should provide guidelines to WTO panels and MEA negotiators, with a view to 
enhance the predictability of the international trade and environmental rules.  Several 
principles and criteria were recommended by Canada for MEA negotiators to decide whether 
a MEA trade measure is necessary and, for the WTO whether a MEA trade measure is 
arbitrary, discriminatory or protectionist.  Sharing the views of the U.S., Canada believes that 

                                                 
67 WT/CTE/M21, Report of the Meeting Held on 29-30 June 1999, Note by the Secretariat. 
68   See WT/CTE/M21, Para. 17 and 18. 
69 WT/CTE/W/170, Resolving the Relationship between WTO Rules and Multilateral Environmental 

Agreements, Submission by the EC, 19 October 2000, paras. 13 and 15.  Currently, the burden of proof falls 
on the shoulder of the country, which is defending its measure to show the compatibility of the measure with 
Article XX of GATT. 

70 See WT/CTE/M21, Para. 36-38. 
71 See WT/CTE/W/139. 
72  WT/CTE/M/24, Report of the Meeting Held on 5-6 July 2000, Note by the Secretariat, para. 6-8, 19 

September 2000. 
73  WT/CTE/W/168, Clarification of the relationship between the WTO and MEAs, submission by Switzerland, 

19 October 2000,  
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it is essential to enhance co-ordination between trade and environmental officials to meet the 
challenges imposed by the cross-cutting nature of these issues74. 
 
However, a number of countries have thought it would be very difficult to develop general 
criteria to cover all MEAs with different negotiating dynamic.  Some countries, such as Hong 
Kong, China, and the U.S., have criticised that the guideline approach does not add any new 
value to the WTO.  Moreover, the representative of Hong Kong, China worried that bringing 
MEAs into the WTO system and deferring part of Article XX analysis to MEAs (rather than 
by panels or the AB) would upset the existing balance of members’ rights and obligations, 
and that MEAs would be used as a trade protectionism means75.   
 
In some developing countries’ view, such as India, Brazil, Venezuela, Mexico, etc., the WTO 
need to examine the issue case by case and apply Article XX.  Their representatives argued 
that trade restrictive measures adopted by MEAs might have given rise to conflicts between 
WTO members, but they had never been challenged in the WTO because they were all 
multilaterally agreed upon.  Thus, there is neither need to amend Article XX nor 
accommodate MEAs into the WTO76.  The U.S. shares the same views as these countries and 
believes that no amendment and further clarification need to be made to address this issue77.  
 
(b) To seek WTO waivers for MEAs case by case. 
 
According to the Article IX (3) of the WTO Agreement, a waiver of GATT obligations can be 
granted under “exceptional circumstances”.  Some WTO members have considered the option 
of establishing a GATT obligation waiver system for trade measures in MEAs.  For example, 
in a “multi-year waiver” proposal submitted by ASEAN representatives, specific trade 
measures pursuant to MEAs, if complying with certain principles, are recommended to be 
recognised, on a case-by-case basis, as exceptional circumstances qualifying for a waiver 
under Article IX of the WTO Agreement78.  However, the use of non-specific trade measures 
or of unilateral extra-jurisdictional trade measures to protect extra-jurisdictional 
environmental resources is firmly opposed by ASEAN. 
 
Under the waiver approach, multilateral consensus would be established on the merits of each 
case.  While it is still not certain whether the use of trade measures is the best means to 
achieve environmental purposes in the world trading system, flexibility is deemed as the 
biggest advantage of the waiver approach.  In addition, an MEA reflecting a genuine 
multilateral consensus among concerned countries should find broad support among WTO 
members and consequently there would be little uncertainty about the chances of securing a 
waiver for trade measures contained in it79. 
 

                                                 
74 See WT/CTE/M21, para. 3-8.  See also WT/CTE/M/24, para. 10-11. 
75  See WT/CTE/M/24, para. 13, and WT/CTE/M21, para. 33.  See also WT/CTE/W/149, Response of the 

Executive Secretary of the Convention on Biological Diversity (CBD) to the Chair of the CTE.  This is a 
background paper submitted from the CBD Secretariat in preparation for the MEA Information Session on 5 
July 2000.  In the preamble of the CBD’s Protocol, it is noted that “this Protocol shall not be interpreted as 
implying a change in the rights and obligations of a Party under any existing international agreements. 

76   See WT/CTE/M/21 and WT/CTE/M/24. 
77   See WT/CTE/M/24, para. 27. 
78  WT/CTE/W/39, proposal from ASEAN on the relationship between the provisions of the multilateral trading 

system and trade measures for environmental purposes, including those pursuant to MEAs, 24 July 1996. 
79  Van Calster, at 150. 
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Against this approach concern has been expressed that waivers are time limited and designed 
to deal with exceptional situations whereas environmental problems are increasingly 
recognised as requiring long-term global solutions.  Moreover, the waiver approach cannot 
provide negotiators of MEAs with the degree of security that inclusion of trade measures 
would not subsequently be challenged80. 
 
Besides the above-mentioned two approaches, New Zealand recently contributed a new 
alternative applying the so-called “first-best” theory.  New Zealand recommends to establish a 
consultative mechanism which would provide a chance for countries involved in an MEA to 
consider the first best measure suitable for the environmental goal that the MEA aims to 
achieve.  The first best theory is based on an economic concept, which ensures the most 
efficient allocation of properties taking into account economic and social externalities.  A 
measure taken on this basis should be beneficial to everyone in society and the least 
distortive.  Therefore, if a trade measures under an MEA was chosen by countries as the first 
best policy instrument, it should be able to qualify under the conditions established by 
Article XX of GATT 199481.   
 

2. Technical Barriers to Trade Agreement (TBT Agreement) 
 
Trade frictions arising from technical regulations have been increasingly prominent in recent 
years.  While successive Rounds of negotiations under the GATT lowered the impact of 
tariffs on market access for goods, the potential for technical or regulatory barriers to 
ultimately determine market access was increased.  At the same time, the demand for 
technical regulations and standards has tended to rise in conjunction with the growing 
complexity of products and increasing consumer interest in health, safety and environmental 
issues.  There is also a concern about the ability of governments to safeguard their authority to 
regulate in areas of public interest.  

 
The WTO Technical Barriers to Trade (TBT) Agreement entered into force on January 1, 
1995.  Now, it is the reference point for most standards-related activities in other international 
fora.  The TBT Agreement defines the rights and obligations of Members with respect to 
development and application of national standards-related measures that affect trade.  It 
covers all industrial and agricultural products and applies to all levels of government, 
excepting services and government procurement.   
 
The standards-related measures covered by the TBT Agreement include (1) technical 
regulations (mandatory), (2) standards (voluntary), and (3) conformity assessment procedures, 
including testing and certification which demonstrate that products conform with relevant 
technical regulations and standards.  The aim of the TBT Agreement is to ensure that all these 
technical requirements, including packaging, marking and labelling requirements, and 
procedures for assessment of conformity with technical regulations and standards, do not in 
themselves create unnecessary obstacles to international trade.   
 

                                                 
80  Van Calster, at 151. 
81  See WT/CTE/W/162, paras. 10-13. 
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The TBT Agreement operates on five main principles, i.e.:  

• non-discrimination (no discrimination between imported and like domestic products, or 
between like products imported from different countries),  

• harmonisation (use of international standards),  

• proportionality (use of the least trade restrictive measure available), 

• equivalence (mutual recognition of technical requirements and conformity assessment 
procedures), and 

• transparency (notification requirement).   
 
Technical barriers generally result from the adoption and application by countries of different 
technical regulations.  Therefore, the TBT Agreement encourages the development and use of 
international standards.  In the meanwhile, it allows a high degree of flexibility for adoption 
and application of national technical regulations.  However, such regulations may only exist 
for legitimate reasons and comply with non-discrimination and proportionality principles.   
 
Although the TBT Agreement does not contain an explicit environmental exception, its 
preamble contains language paralleling that found in Article XX of the GATT.  The preamble 
of the TBT Agreement recognises that "no country should be prevented from taking measures 
necessary to ensure … the protection of human, animal or plant life or health, [or] of the 

environment … subject to the requirement that they are not applied in a manner which would 

constitute a means of arbitrary or unjustifiable discrimination between countries where the 

same conditions prevail or a disguised restriction on international trade ..."  In addition, 
Article 2.2 of the TBT Agreement provides that the "legitimate objectives" of technical 
regulations include "protection of human health or safety, animal or plant life or health, or 
the environment."   
 
The September 2000 report of the Panel in the EC - Asbestos case82 for the first time provided 
guidelines on the application of the TBT Agreement and, in the end, divided the territorial 
scope of the case between the TBT Agreement and Article XX of GATT 1994.  Distinguished 
in these regards were, first, that part of the French Decree which imposes a general ban on 
imports of asbestos and products containing asbestos, and second, that part of the French 
Decree which sets out exceptions to the general ban. 
 
The application or not of the TBT Agreement is a crucial point in the Panel’s analysis.  For 
example, to the extent that the TBT Agreement would be deemed applicable, France would be 
required to prove that its measure is based on existing international standards unless it could 
prove that such international standards are “ineffective or inappropriate means for the 
fulfilment of the legitimate objectives pursued”83, and also that its measure is the least trade 
restrictive measure available to achieve its legitimate objectives84.  In these regards, Canada 
claimed that there existed international standards for the controlled and safe use of asbestos 
but not an asbestos ban, and that France’s measures were not based on these standards85.  
Overall, France would have to demonstrate that there is no discrimination, no unnecessary 
trade restriction, that the measure is based on existing international standards (or the existing 

                                                 
82  EC – Asbestos, supra, note 16.  
83  TBT Agreement, Article 2.4. 
84  Article 2.2. 
85  EC – Asbestos, para. 3.359. 
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international standards are insufficient) and for legitimate purposes.  As a result, France 
would arguably have to carry a heavier burden of proof to justify its measure than if the 
GATT were applicable. 
 
The Panel noted that for the TBT Agreement to apply to the import ban, the ban must fall 
within the category of “technical regulation” as defined in Annex 1.1 to the TBT Agreement. 
 
“Technical regulation” is defined in the TBT Annex as any “document, which lays down 
product characteristics or their related processes and production methods, including the 

applicable administrative provisions, with which compliance is mandatory.”  (Emphasis 
added). 
 
Analysing the specific wording of the definition, notably the words “characteristics” and 
“product”, the Panel concluded that the definition of ‘technical regulation” should “apply to 
the measures which define the technical specifications that one or more given products must 

meet in order to be authorised for marketing in a Member”86.   
 
The Panel further considered that to define the purpose and object of the TBT Agreement 
would help the understanding of the term “technical regulation”.  To this end, the Panel noted 
the preamble of the TBT Agreement, which states, inter alia: 
 
“Desiring, however to ensure that technical regulations and standards, including packaging, 

marking and labelling requirements, and procedures for assessment of conformity with 

technical regulations and standards do not create unnecessary obstacles to international 

trade;”  
The Panel found that the reference to packaging, labelling and marking in the Preamble 
confirms that the object and purpose of the TBT Agreement relate to the criteria for marketing 
the products in question.  Further, it reasoned that, while strict application of standards can in 
fact lead to a ban on imports of certain products, the TBT Agreement nowhere refers to such a 
measure.  “If the Members had agreed that the TBT Agreement also applied to general bans, 
they would undoubtedly have mentioned it.” Thus under technical regulations, even if the 
imports are very restricted, the products concerned are not absolutely banned. 
 
Taking all these considerations into account, the Panel reached the conclusion that a measure 
constitutes a “ technical regulation” and thus is covered by the TBT Agreement if: 
 

“a) the measure affects one of more given products; 

  b) the measure specifies the technical characteristics of the product(s) which 

allow them to be marketed in the Member that took the measure; 

  c) compliance is mandatory”87. 
 
Therefore, France’s general ban on imports was not deemed to fall within the definition of a 
“technical regulation” and hence the TBT Agreement could not apply to this aspect of the 
French Decree.  Conversely, the part of the Decree concerning exceptions to the ban would 
fulfil the criteria for a technical regulation and be covered by the Agreement.  However, as the 
claims of Canada focused on the import ban, the rest of the Panel’s analysis concentrated on 
the application of Article XX. 

                                                 
86  EC - Asbestos, Findings, 8.43. 
87  EC – Asbestos, Findings, 8.57. 
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At present, Canada is bringing an appeal requesting the AB to reverse the Panel’s conclusions 
on non-applicability of the TBT Agreement to the import ban and to re-clarify the scope of 
the TBT Agreement88. 
 
More broadly concerning the TBT Agreement and its scope of application, the Panel in the 
EC – Asbestos case provided some interesting observations on the relationship between the 
TBT Agreement and GATT 1994.  The Panel took the view that the TBT Agreement is 
essentially a development of the GATT, because the TBT Agreement addresses issues that are 
not adequately disciplined by the GATT.  In particular, while Article XI:1 of the GATT 
covers a straightforward unconditional ban on a product, the TBT Agreement appears to be 
aimed at more complex situations covering the development and application of technical 
characteristics for protectionist purposes or leading to protectionist effects, and which could 
escape the GATT disciplines89.   
 
The TBT Agreement and its relationship with environmental policies will be discussed in 
more detail in the context of the use of international standards in the WTO system, in Section 
III of this Study.   
 

3. Agreement on the Application of Sanitary and Phytosanitary Measures 
(SPS Agreement) 

 
Prior to the conclusion of the Uruguay Round, sanitary (human and animal health) and 
phytosanitary (plant health) protection matters were addressed under Article XX(b) of the 
GATT, which permits countries to take measures "necessary to protect human, animal or 
plant life or health"90.  During the GATT Tokyo Round (1974-1979), an Agreement on 
Technical Barriers to Trade (the “Standards Code”) was negotiated, which covered technical 
requirements resulting from food safety and animal and plant health measures.  During the 
Uruguay Round (1986-1994), this Standards Code was revised.  At the same time, a separate 
agreement specifically covering sanitary and phytosantitary measures was negotiated.  On 1 
January 1995, the WTO Agreement on the Application of Sanitary and Phytosanitary 
Measures (SPS) came into force, together with the related TBT Agreement.   
 
Complementing the TBT Agreement which covers all technical regulations and voluntary 
standards, the SPS Agreement deals with both product and process standards deemed 
necessary to protect human, animals and plants life or health.   
 
There are some common elements between the SPS and the TBT Agreements, including the 
principles of harmonisation91, non-discrimination92, proportionality93, equivalence94, and 
transparency95.  
                                                 
88  WT/DS135/8, EU measures affecting asbestos and asbestos-containing products, Notification of an Appeal 

by Canada, 23 October 2000. 
89  EC – Asbestos, Findings, 8.49 – 8.50. 
90  See also Section II. 1.3 above on Article XX of GATT 1994. 
91   SPS Agreement, Article 3. 
92   SPS Agreement, Article 2.3. 
93   SPS Agreement, Article 5.4. 
94   SPS Agreement, Article 4. 
95   SPS Agreement, Article 7. 
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Like the TBT Agreement, the SPS Agreement aims to ensure that unnecessary health and 
safety regulations are not used as an excuse for protecting domestic producers from trade 
competition, whilst acknowledging a Member’s sovereign right to determine for itself the 
appropriate level of protection.  Members are bound to base their SPS measures on 
internationally-developed standards, in order to ensure their scientific justification and 
advance the harmonisation of SPS requirements.  The SPS Agreement explicitly recognises 
the international standards, guidelines and recommendations established by three 
intergovernmental organisations, i.e., the FAO/WHO Codex Almentarius Commission, the 
Office International des Epizooties, and the FAO International Plant Protection Convention96.  
Measures based on international standards developed by these organisations are deemed to be 
consistent with the SPS Agreement. 
 
However, under Article 3.3, members may decide to impose measures, which result in a level 
of protection higher than that of an existing international standard.  In this case, or when no 
relevant international standard exists, the SPS Agreement requires such measures to have 
“scientific justification” or to be “appropriate in accordance with the relevant provisions of 
paragraphs 1 through 8 of Article 5.”   Article 5 provides, inter alia, that: 

• the measure must be based on an appropriate risk assessment (para. 1); 

• the risk assessment must take account of, inter alia, available scientific evidence and 
relevant ecological and environmental conditions (para. 2); 

• the determination of the appropriate level of protection shall consider various factors 
including cost-effectiveness of alternative approaches to limiting risks, and shall take into 
account the objective of minimising negative trade effects (para. 3 and 4); 

• discriminatory treatment and disguised restrictions on international trade must be avoided 
(para. 5); 

• measures adopted must not be more trade s-restrictive than necessary to achieve the 
appropriate level of protection (para. 6); 

• when current scientific information is insufficient, temporary measures may be based on a 
precautionary approach (para. 7)97. 

 
In 1996, the U.S. and Canada challenged the European Community ban on hormone-treated 
beef as a violation of the WTO rules98.  This challenge was the first test of the WTO rules 
concerning food safety, and the Panel’s decision in this case for the first time interpreted the 
SPS Agreement and raised issues concerning the relationship between the SPS Agreement 
and Article XX (b) of GATT 1994. 
 
The AB, like the Panels99, found that the EC ban on hormone-treated beef was subject to the 
SPS Agreement100, that the Agreement covers only measures adopted to protect interests 

                                                 
96   SPS Agreement,  preamble (6). 
97  The application of the precautionary principle is further explored in Section IV of this Study. 
98   Panel Report on EC Measures Concerning Meat and Meat Products (Hormones) – Complained by the U.S., 

WT/DS26/R/USA, 18 August 1997. 
99  The EC measure actually engendered two complaints, from the United States and Canada, which were dealt 

with by separate panels, albeit comprising the same members, examining the same measure, and assisted by 
the same scientific experts. 
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within the territory of the state adopting the measure, and that SPS measures include 
regulations pertaining to both product and process standards as well as packaging and 
labelling requirements directly related to food safety.  The AB, like the Panels, also found that 
the EC ban violated the SPS Agreement, but on different grounds.  While the Panels found 
that the EC measure violated Article 5.5, the AB did not accept that the distinctions drawn by 
the EC resulted in discrimination or a disguised restriction on trade.  Nonetheless, the AB did 
finally identify a violation, in that the Agreement’s fundamental requirement of scientific 
justifiability was not satisfied by the EC.    
 
While the AB’s reasoning is considered to imply a high degree of deference to the autonomy 
of WTO members to exercise policy choices in the interests of public health, the AB also 
recognises that there must be limits to the members’ discretion and that the EC, in fact, 
exceeded those limits in the construction of its hormone regime.  The AB agreed finally with 
the Panels that the EC acted inconsistently with Article 5.1, in that the hormone measures 
could not be said to be based on a risk assessment within the meaning of Article 5.1101. 
 
Three implications concerning the application of the SPS Agreement can be drawn from the 
EC – Hormones ruling: 
 
a) Connection between SPS measures and international standards   

Article 2.2 of the SPS Agreement provides a fundament but general guideline to distinguish 
between valid and invalid SPS measures, i.e., SPS measures must be based on scientific 
principles and must not be maintained without sufficient scientific evidence.  The AB in the 
EC - Hormones refines this rule by elaborating on the relationship between a national SPS 
measure and international standards.   
 
The U.S. and Canadian Panels interpreted the phrase “based on” as used in Article 3.1 
(requiring Members to base their SPS measures on international standards) and 3.3 
(introduction or maintenance of higher standards).  In the context of Article 3.1, they 
concluded that the national “measure needs to reflect the same level of sanitary protection as 
the standard.”  In other words, the Panels concluded that Members’ SPS measures must 
“conform to” the international standard102, referring in the case before them to the Codex 
standards on the five hormones in question. 
 
However, the AB rejected the Panels’ conclusion that “based on” means “conformed to”, and 
emphasised that the object and purpose of Article 3 should be setting harmonisation as a goal, 
to be achieved in the future103.  The requirement of Article 3.1 that Members should base their 
measures on international standards does not mean that such measures have to conform to the 
international standards here and now.  Therefore, the AB noted that, at this stage, international 
standards should be used as a support to develop national measures but not as obligatory 
norms104. 
 
                                                                                                                                                         
100  The Panels and AB accepted that the EC measures were sanitary measures within the meaning of Annex A of 

the Agreement (i.e., a measure applied with a view to protecting human, animal or plant life or health), and to 
affect international trade.  They agreed also that the application of the Agreement was not excluded on the 
basis that the EC measures were adopted prior to the entry into force of the SPS Agreement. 

101  See Scott, at 26. 
102  U.S. Panel Report, para. 8.73; see also Canada Panel Report, para. 8.76. 
103  AB Report, para. 165. 
104  AB Report, para. 163-168. 
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b) Precautionary approach105 

Both the Panels and the AB found that the possibility of applying a precautionary approach 
under Article 5.7 does not override the requirements of Article 5.1 and 5.2 of the SPS 
Agreement, i.e., the obligations respectively to base SPS measures on a risk assessment and to 
take into account, inter alia, available scientific evidence106. 
 
The AB noted that although “the precautionary principle indeed finds reflection in Article 5.7 
of the SPS Agreement”, the use of the precautionary principle is not generally recognised in 
international law107.  Moreover, the AB emphasised that the precautionary principle has been 
given a specific and limited interpretation in the SPS Agreement, namely, it has not been 
written into the SPS Agreement as a justification for a particular SPS measure which is 
otherwise inconsistent with the obligations of Members set out in other provisions of the SPS 
Agreement108.  In addition, the AB suggested that the rationale for precautionary action should 
be the existence of a risk that would bring an “irreversible” damage to human health109.  On 
the basis of this interpretation, in order to maintain a precautionary SPS measure, Members 
would be required to implement a risk assessment, an obligation under Article 5.1 of the SPS 
Agreement.  Consequently, the AB ruled that when conflicts arise, the precautionary principle 
must give way to the explicit wording of the SPS Agreement.   
 
c) Application of SPS Agreement or GATT 1994? 

When both the SPS Agreement and the GATT are applicable, the Panel concluded that the 
SPS measures should be examined under the SPS Agreement first for the following reasons110:   
 
First of all, different from Article XX (b) of the GATT, the applicability of the SPS 
Agreement does not require a prior violation of GATT obligations.  Article 1.1 which governs 
the applicability of the SPS Agreement requires only that the disputed measure be a SPS 
measure, and that the measure affect international trade.   
 
Second, the obligations imposed by the SPS Agreement are different from those imposed by 
the GATT.  The SPS Agreement establishes its own substantive obligations in order to 
promote the harmonisation of SPS measures. 
 
Third, the SPS Agreement contains at least as many, and probably more, obligations than 
Article XX (b) of the GATT.  Article 2.4 and Article 3.2 of the SPS Agreement provide that 
measures which conform with the SPS Agreement and/or conform to international standards 
are presumed to be consistent with the GATT, in particular the provisions of Article XX (b). 
 
Fourth, the SPS Agreement specifically addresses the use of SPS measures, whereas Article 
XX (b) is a general exception and not limited to SPS measures. 
 
The SPS Agreement has subsequently been examined in another dispute settlement case 
involving Japan, discussed in connection with application of the precautionary principle at 
Section IV.2 below. 
                                                 
105  See also Section IV below concerning the precautionary principle. 
106 AB Report, para. 125 
107  Appellate Body Report, para. 123-124. 
108  Appellate Body Report, para. 124. 
109  Appellate Body Report, para. 124. 
110   See Panel Report EC - Hormones, Findings, 8.17-8.23.  These conclusions were not appealed to the AB. 
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4. Agreement on Trade-Related Aspects of Intellectual Property (TRIPS 
Agreement) 

 
The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (“TRIPS 
Agreement”) was negotiated as part of the GATT Uruguay Round  and became a constituent 
element of the WTO legal framework on January 1, 1995.  The April 1994 Ministerial 
Decision establishing the CTE expressly provides that the CTE’s work program should cover 
the relevant provisions of the TRIPS Agreement as an integral part of its work. 

 
The TRIPS Agreement sets out the minimum rules that WTO Members must follow in 
establishing systems to protect intellectual property rights within their borders.  It covers 
seven forms of intellectual property rights (IPRs): copyrights and related rights; trademarks; 
geographical indications; industrial designs; patents; plant varieties; layouts of integrated 
circuits; and most undisclosed information including know-how.  It also imposes detailed 
requirements regarding national systems to permit enforcement of IPRs, and specifies what 
rules Member may impose regarding the acquisition and maintenance of IPRs.  Subject to 
certain exceptions, the TRIPS Agreement in parallel with the GATT 1994 Articles I:1 and III 
imposes obligations of most-favoured-nation (Article 4) and national treatment (Article 3) in 
respect of the acquisition, scope, maintenance and enforcement of the covered IPRs.  
 
While preventing WTO members from using intellectual property rights (IPRs) as non-trade 
barriers, the TRIPS Agreement also aims to promote intellectual property rights protection to 
foster different kinds of innovation.  Innovation, whether in energy efficiency, new medicines 
or improved agricultural varieties, is seen to lie at the heart of sustainable development.  The 
TRIPS Agreement can thus have a significant and positive impact on sustainable 
development, which, as already noted, is a central objective of the multilateral trading system. 
 
Article 27 (2) is the only provision in the TRIPS Agreement that makes explicit reference to 
the environment.  It allows members to refuse to patent inventions that may endanger the 
environment provided their commercial exploitation is prohibited as a necessary condition for 
the protection of the environment.111  Thus, if it is necessary to ban the commercial 
exploitation of an invention to avoid damage to the environment, a WTO member is free to 
refuse the patent for the invention concerned.  This exception has yet to be applied and 
challenged, so the impact of this provision on trade will probably need to await analysis in 
some upcoming WTO dispute settlement proceeding.   
 
According to its in-built agenda, the TRIPS Agreement shall be reviewed by WTO members 
in the next, so-called “New Round”.  Currently, however, there are many critics, mostly from 
developing countries, concerning the negative effects of this agreement.  Three 
environmental-related issues will be highlighted below, concerning: the relationship between 
the TRIPS Agreement and the Convention on Biological Diversity, transfer of 
environmentally sound technology, and technology that may adversely affect the 
environment. 
 

                                                 
111 WT/CTE/W/8, Environment and TRIPS, 8 June 1995. 



International Environmental Policies, Globalisation and the WTO 
 
 

 
 - 57 - PE 302.525 

4.1. TRIPS and the CBD 
 
An important concern in the realm of environment sustainability has been that global 
biodiversity is being increasingly depleted and thus an urgent need arises to adopt systems to 
conserve and use biodiversity in a sustainable manner.  The increasing international emphasis 
has been on in situ conservation of biodiversity112.  
 
Under the auspices of the United Nations Environment Program, the Convention on 
Biological Diversity (CBD) was negotiated and came into force on 29 December 1993. The 
objectives of the CBD are “the conservation of biological diversity, the sustainable use of its 
components and the fair and equitable sharing of the benefits arising from the use of genetic 
resources, including by appropriate access to genetic resources and by appropriate transfer of 
relevant technologies, taking into account all rights over those resources and to technologies, 
and by appropriate funding”113.   Under the CBD, States are responsible for the conservation 
their own biological diversity and using it in a sustainable fashion. 
 
To achieve the above-mentioned goals, the CBD recognises the role of indigenous 
communities/countries in conserving biodiversity, the importance of maintaining their 
knowledge and practices relevant to the conservation of biodiversity, and the need to 
encourage equitable sharing of benefits derived from the use of their traditional knowledge, 
informal innovations, and practices associated with biological resources114.   
 
However, the TRIPS Agreement does not provide the same treatment for biodiversity-related 
knowledge, innovations and practices as the CBD does115.  First of all, traditional knowledge, 
informal innovations and practices are deemed to be in the public domain under the 
conventional IPR system and, therefore, have no protection at all under the TRIPS 
Agreement.  Anybody can use these intangible properties for free116.  Secondly, under Article 
27.3 of the TRIPS Agreement, specific obligations are set out on the issue of patenting life 
forms, in that it obliges Members to provide product patents for micro-organisms and for non-
biological and microbiological processes.  Moreover, under Article 27.3(b), all Members must 
provide for the protection of plant varieties, either by patents or by an effective sui generis 
system or any combination thereof.  WTO members are allowed to exclude plants, animals, 
and essentially biological processes for the production of plants or animals from patentability.  
Thirdly, the TRIPS Agreement is silent on the question of the participation of indigenous 
communities/countries in the benefits arising from the use of genetic resources117 they have 
conserved; whereas Article 15 (5) of the CBD requires that “access to genetic resources shall 

                                                 
112 Defined as the conservation of ecosystems and natural habitats and the maintenance and recovery of viable 

populations of species in their natural surroundings and, in the case of domesticated or cultivated species, in 
the surroundings where they developed their distinctive properties. 

113 The Convention on Biological Diversity, Article 1. 
114 The Convention on Biological Diversity, Article 8 (j) and 10 (c). 
115 WT/CTE/W/65, Item 8: The Relationship between the TRIPS Agreement and the Convention on 

Biodiversity, Communication from India, 29 September 1997, see also WT/CTE/W/50, The Convention on 
Biological Diversity and the Agreement on Trade-Related Aspects of Intellectual Property Rights, Note by 
the Secretariat, 20 May 1997. 

116 Same as the CBD, the Rio Declaration Principle 22 recognises the significant contribution indigenous 
communities’ traditional knowledge and practices can make to sustainable development, and calls upon all 
countries to support and recognise their identity and interests. 

117 Genetic resources are defined in Article 2 of the Convention on Biological Diversity as any material of plant, 
animal, microbial or other origin containing functional units of heredity, which has actual or potential value. 
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be subject to prior informed consent of the Contracting Party providing such resources” with 
the purpose of ensuring that the benefits reach the relevant indigenous communities/countries. 
 
Facing the inconsistency between the CBD and TRIPS Agreement, the Executive Secretary of 
the CBD has cited the need to ensure a harmonious implementation of these two agreements.  
In a communication submitted to the CTE, the CBD Secretary stressed that the protection of 
biological diversity and intellectual property rights should be mutually supportive.  This 
communication further recommended that the WTO should develop a common appreciation 
of the relationship between the CBD and the TRIPS Agreement in the light of Article 16 (5) 
of the CBD118, taking into account the planned review of Article 27.3 (b) of the TRIPS 
Agreement in the New Round119. 
 
Many countries, especially developing countries, have great concern about the impact of the 
TRIPS Agreement on their genetic resources and biodiversity-related traditional knowledge.  
These countries to a large extent welcome interest in their knowledge as long as this means 
greater respect for their rights as holders of this knowledge.  But they are strongly opposed to 
“bio-piracy”, namely the taking of their knowledge by commercial concerns and scientists 
who do nothing to ensure that benefits flow back to their communities or help to stem the 
erosion of their cultures120.   
 
India has submitted several papers121 to the CTE in which it calls for international action to 
ensure rights to indigenous communities/countries.  Two proposals have been made on this 
issue.  First, India recommended that an amendment should be made to Article 29 of the 
TRIPS Agreement (conditions on patent application) to require patent applicants to disclose 
(a) the source of biological material and knowledge utilised in their invention, (b) an 
understanding that the rules of the country of origin have been fully respected and, (c) prior 
informed consent of the country of origin has been obtained, e.g. contracts signed on mutually 
agreed terms for the sharing of materials or information.  Secondly, based on its national 
experience, India suggested that WTO members establish (a) documentation of biodiversity-
related traditional knowledge, (b) registration and innovation patent system, (c) development 
of a sui generis system covering knowledge and practices associated with biological 
resources122.   
 
Responses to India’s proposals have been submitted to the CTE.  For instance, in the U.S.’ 
opinion123, the TRIPs Agreement does not seek to harmonise national IPR laws so that they 
are all identical; rather, it sets minimum standards for countries to follow.  The issues raised 
by India are relevant to national legislation and not to the regime of the TRIPS Agreement.   
Moreover, the U.S. believes that the disclosure requirement of the TRIPS Agreement is 

                                                 
118 The Convention on Biological Diversity, Article 16 (5) provides that “the Contracting Parties, recognising 

that patents and other intellectual property rights may have an influence on the implementation of this 
Convention, shall cooperate in this regard subject to national legislation and international law in order to 
ensure that such rights are supportive of and do not run counter to its objectives.” 

119 See WT/CTE/W/149. 
120 The TRIPS Agreement: A guide for the South, section IV, South Centre publication, November 1997.  See 

also WT/CTE/M/24, paras. 56-63. 
121 WT/CTE/W/156, Protection of Biodiversity and Traditional Knowledge – the Indian Experience, Submission 

by India, 14 July 2000; see also WT/CTE/W/65, Item 8: the relationship between the TRIPS Agreement and 
the Convention on Biodiversity, Communication from India, 29 September 1997. 

122 Currently, the only such system has been established by the Union for the Protection of New Plant Varieties, 
which provides protection only for plant varieties. 

123 WT/CTE/W/85, Response of India to Comments by U.S. on WT/CTE/W/65, 7 July 1998. 
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sufficient to meet India’s concerns, and that any additional disclosure requirements would 
increase the cost of the invention.  Finally, the U.S. re-emphasised that local, contemporary 
innovations that are already in the public domain are beyond the protection of the IPR system. 
 
Peru, one of the ten countries having the most extensive biodiversity in the world, is sharing 
the views of India and has called for international recognition and protection of traditional 
knowledge associated with biological resources.  Peru contributed its national experience on 
this issue in a recent submission to the CTE.  Aiming at utilising natural and ecological 
resources in a sustainable way and promoting the use of local environmentally sound 
technologies of the indigenous communities, Peru has proposed rules which would recognise 
the value of the knowledge and innovations of indigenous communities and include the 
principle of the “fair sharing” of the benefits arising out of traditional knowledge and the use 
of biological diversity, as well as prior consent for their utilisation.   
 
Currently, Peru is drafting a proposal for a Protection Regime for the Collective Knowledge 
of Indigenous Peoples, which would establish a sui generis system and a “knowledge 
licensing contracts” system to protect traditional knowledge.  This proposal recognises the 
indigenous peoples’ ownership of their knowledge and ensures that both governments and 
indigenous peoples would receive fair compensation for the use and commercial exploitation 
of their traditional knowledge and resources.  Moreover, the proposed Protection Regime 
would create a fund for the development of indigenous peoples, who would receive 0.5% of 
the sales resulting from the marketing of products developed on the basis of traditional 
knowledge regardless whether the information is within or outside the public domain124. 
 
The EC agrees with India that, in practice, there exists bio-piracy.  In the EC Council 
Decision of 25 October 1993 concerning the conclusion of the Convention on Biological 
Diversity (93/626/EEC), prior informed consent and notification of geographical origin are 
supported.  However, the EC also shares the opinion of the U.S. that bio-piracy problems 
should be dealt with at the national level.  The EC further recommends that WTO members 
find solutions under Article 27.2 of the TRIPS Agreement, which provides for exclusions 
from patentability for public order or morality purposes125. 
 

4.2 Transfer of Environmentally Sound Technology 
 
Technology transfer is generally seen to be an integral element of sustainable development -- 
particularly in the case of environmentally sound technologies. The transfer of 
environmentally sound technologies is recognised by Chapter 34 of Agenda 21 as one of the 
important means to reach the goal of sustainable development.  The success factors in the 
transfer of environmentally sound technologies include i) a shift from “end-of-pipe” 
approaches to process modification, ii) the development of innovative technologies to respond 
to the particular needs of developing countries, and iii) technology diffusion allowing 
domestic suppliers and firms to benefit from technology flows. 
 

                                                 
124  WT/CTE/W/176, Peru’s Experience of the Protection of Traditional Knowledge and Access to Genetic 

Resources, 27 October 2000. 
125  See WT/CTE/M/24, para. 66. 
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Transfer of intellectual property is at the heart of the desired transfer of technology.  Among 
different types of intellectual property rights, patents and protection of undisclosed know-how 
are most relevant to the issue of transfer of environment technology126.   
 
It is an objective of the TRIPS Agreement to promote not only technological innovation, but 
also “the transfer and dissemination of technology, to the mutual advantage of producers and 
users of technological knowledge in a manner conductive to social and economic welfare, and 
to a balance of rights and obligations”127.  The TRIPS Agreement can play an essential role in 
facilitating access to and the transfer of environmentally sound technology and products, in 
the sense that (a) the exclusive rights provided by the Agreement give incentives and legal 
guarantees to both technology suppliers and receivers, (b) the fair use principle ensures the 
technology becomes immediately available as a basis for further technological development, 
(c) compulsory licensing under patent regimes encourages inventors to transfer the 
technology rather than keep it secret128. 
 
However, some WTO members, in particular developing countries, complain that the high 
level of protection provided by the TRIPS Agreement acts as obstacles to the needed 
technology transfer.  They are calling for a more balanced multilateral IPR system to ensure 
both private and public interests129.  In this regard, India has contributed the following three 
recommendations to the CTE130: first, Article 31 of the TRIPS Agreement (compulsory 
licensing) could be amended to make it less restrictive for transfer of environmentally 
beneficial technologies; second, Article 33 of the TRIPS Agreement (patent expiration term) 
could be amended to shorten the protection period for patented environmentally sound 
technologies; third, WTO members shall be allowed to revoke patents already granted in 
order to free the use of environmentally sound technologies which are essential to safeguard 
the environment131. 
 

4.3.  Technology that may adversely affect the environment 
 
Environmental discussions often highlight a concern over the potential adverse effect of 
certain technology on the environment.  The issue of control of the release of new 
biotechnological products in the environment has been prominent.  The potential of new plant 
varieties to displace the biodiversity provided by traditional varieties, and effects of 
agricultural chemicals, remain concerns notwithstanding testing and approval procedures 
being required in each of these areas before the products are placed into the market. 
 
In these regards, it is highlighted that the TRIPS Agreement does not affect the right of 
governments to restrict research or development or the use of technology on the grounds of 
protecting the environment.  Thus a patent “gives the right to the patent owner to prevent 

                                                 
126 WT/CTE/W/22, Factors Affecting Transfer of Environmentally-Sound Technology, Note by the Secretariat, 

21 February 1996. 
127  The TRIPS Agreement, Article 7. 
128  See WT/CTE/W/22. 
129  See The TRIPS Agreement: A guide for the South, section IV, South Centre publication, November 1997. 
130 WT/CTE/W/66, Item 8: the Relationship of the TRIPS Agreement to the Development, Access and Transfer 

of Environmentally-sound Technologies and Products, Input from India, 29 September 1997. 
131  India explained that the third proposal should only be applicable under extreme circumstance after the 

exhaustion of all other means, and that the application should be complied with provisions of the Paris 
Convention and subject to judicial review. 
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others from using the protected invention (subject to certain exceptions), but does not 
guarantee the patent owner the right to exploit the technology in question”132.  Article 8.1 of 
the Agreement provides: 
 
 Members may, in formulating or amending their laws and regulations, adopt 

measures necessary to protect public health and nutrition, and to promote the 
public interest in sectors of vital importance to their socio-economic and 
technological development, provided that such measures are consistent with the 
provisions of this Agreement. 

 
Also, Article 27.2 of  the Agreement enables a Member to exclude from patentability 
inventions whose use would seriously prejudice the environment.  Finally, whereas the 
Agreement generally protects undisclosed test or other data submitted to governments in order 
to obtain marketing approval for pharmaceutical or agricultural chemical products which use 
new chemical entities, Article 39.3 provides for exceptional disclosure to protect the public or 
where steps are taken to ensure that the data is protected against unfair commercial use. 
 

5. General Agreement on Trade in Services (GATS Agreement) 
 
The General Agreement on Trade in Services (GATS) was one of the three principal 
multilateral accords133 incorporated in the WTO Treaty annexes and comprises the first world-
wide liberalisation rules for trade in services.  It came into force together with other WTO 
agreements on 1 January 1995. 
 
The GATS disciplines apply to all services, both present and future.  However, the degree of 
openness that countries offer is not set automatically and must be the subject of negotiations. 
Whereas some GATS general disciplines such as the most favoured nation obligation and 
transparency apply across the board to all services sectors, the provisions concerning market 
access and national treatment apply only insofar as countries have made a commitment in a 
specific sector134.   
 
The definition of “Environmental services” in the GATS is based on traditional pollution 
control approaches, with little or no coverage of pollution prevention and sustainable resource 
management services, and is therefore, relatively narrow135.  The category of “environmental 
services” identified by the GATS is limited to, e.g. sewage, refuse disposal and sanitation 
services136.  However, over the past decade or so, economic and social developments (e.g., 
higher public sensitivity to environmental problems, better living conditions, more 
involvement of the private sector) have given rise to the need to move away from the 
traditional restricted conceptualisation of environmental services.  At present, it is recognised 
that besides the services covered in this express category; there are also other services 

                                                 
132  WT/CTE/W/8, Environment and TRIPS, 8 June 1995, para. 67. 
133  The other two are GATT 1994 and the TRIPS Agreement, already discussed above. 
134  The GATS, Part III, Articles XVI and XVII. 
135  WT/CTE/M/22, Report of the Meeting Held on 12 October 1999, Note by the CTE Secretariat, 29 October 

1999. 
136  The current scope of environmental services in the GATS is based on the UN Central Product Classification 

system, which is set out in MTN.GNS/W/120, Group of Negotiations on Services, July 1991. 
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relevant to the environment, such as engineering, construction, research and development 
services137.   
 
Different approaches have been made to address the problem of inadequate definition of the 
environmental services sector.  For example, the Organisation for Economic Co-operation and 
Development (OECD) has developed a more comprehensive definition, which is closer to 
commercial reality and classifies environmental services in accordance with specific 
environmental media, e.g. water and waste management, solid and hazardous waste 
management, air pollution control, noise and vibration abatement, etc.138.  In addition to this 
broader “framework approach”, another alternative has been recommended which is to 
exempt certain services from trade restrictions whenever they are linked to the delivery of an 
environmental service139.   
 
The EC has submitted a proposal to the GATS Committee on Specific Commitments on 
classification of the environmental services sector, in September 1999140.  This proposal 
suggested an approach similar to that of the OECD, namely classifying environmental 
services by environmental medium (e.g., air, water, solid, common, noise, etc.) and excluding 
conceptual services (e.g. design, engineering, research and development, etc.) from the 
environmental services category.  The EC believes that this classification scheme would 
reflect changes in the environmental industry currently developing beyond traditional end-of-
pipe considerations towards integrated pollution prevention and control (IPPC). 
 
Besides the “environmental services” classification issue, there has been discussion on the 
impact of environmental measures on trade in services.  Under Article XIV of the GATS 
(general exceptions), which is identical to that of Article XX of GATT 1994, WTO members 
can adopt and enforce reasonable measures necessary to protect the environment and promote 
sustainable development. Some WTO members, however, are pressing to modify the 
exception clauses to include more environmental concerns.  Other countries feel that, as long 
as there is no substantial progress on examining Article XX of the GATT yet, it may be 
premature to assess the adequacy of Article XIV (b)141.   
 
The representatives of the U.S., Mexico, India and United Nations Conference on Trade and 
Development (UNCTAD) suggested in a CTE meeting that the discussion on trade in services 
and the environment should not be limited to the issue of GATS Article XIV.  They have 
recommended that this discussion should also be covered by the market access work program 
because liberalisation in environmental services would yield directly both trade and 
environmental benefits142.   

                                                 
137 WT/CTE/W/67/Add.1, Environmental Benefits of Removing Trade Restrictions and Distortions, Addendum 

IX. Environmental Services, Note by the Secretariat, 13 March 1998. 
138  WT/CTE/W/96, UNCTAD Expert Meeting on Strengthening Capacities in Developing Countries to Develop 

Their Environmental Services Sector, Geneva 20-22 July 1998.  See also WT/CTE/W/67/Add.1, Annex I, 
“environmental services” classification developed jointly by the OECD and Eurostat. 

139 WT/CTE/W/96, UNCTAD Expert Meeting on Strengthening Capacities in Developing Countries to Develop 
Their Environmental Services Sector, Geneva 20-22 July 1998. 

140 S/CSC/W/25, the GATS Committee on Specific Commitments, Classification Issues in the Environmental 
Sector, Communication from the EC and their Member States, 28 September 1999. 

141 WT/CTE/M/19, Report of the meeting held on 26-27 October 1998, 30 November 1998.  See also WTO 
Press Release, PRESS/TE/034, CTE holds MEA information session and discusses WTO-MEA 
relationships, services and the environment, relations with IGOs and NGOs, fisheries subsidies and 
liberalising environmental services, 31 October 2000, page 5. 

142   See WT/CTE/M/19, paras. 8 – 13. 
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The issue of trade liberalisation in environmental services has been discussed in several 
international fora.  A recently released study carried out by a Joint Working Party on Trade 
and Environment in the OECD has examined the potential benefits of liberalising trade in 
environmental goods and services sectors.  The study identifies the main trade-related 
measures that affect the international delivery of environmental services, including unduly 
restrictive governmental regulations on the foreign establishment/investment of service 
supplies, immigration rules, registration and licensing requirements, state monopolies and 
exclusive supplier rights, subsidies, etc.  Based on a number of country case analyses, this 
study concludes that increased trade in environmental services could contribute to global 
sustainability, i.e., environmental, economic, development, and trade benefits143.   
 
The U.S. has submitted a paper to the CTE on how trade liberalisation in the services sector 
could yield environmental benefits144.  The paper identifies key barriers to the development of 
environmental services, such as lack of environmental regulations, inconsistent application of 
environmental regulations and standards, investment restrictions, inadequate intellectual 
property rights protection, regulatory restrictions based on outdated technologies, government 
procurement restrictions, barriers that affect professional service providers (e.g., engineering, 
consulting, design), etc.  The conclusion of this paper is that through improved market access, 
more efficient allocation of nature resources, the promotion of innovative services, trade 
liberalisation of environmental services as well as their associated goods would be beneficial 
for both trade and the environment.   
 
In an Asia-Pacific Economic Co-operation (APEC) 1997 meeting in Vancouver, the EU 
indicated that the liberalisation of the environmental services and goods is a priority area for 
negotiations under the GATS in the New WTO Round145.   
 
While recognising the importance of reducing trade barriers on environmental services and 
the ongoing evolution of industry structures, many countries realise that it is difficult to 
separate environmental goods and services and tend to support a “packaged” environmental 
solution incorporating both goods and services146.  For instance, the UNCTAD in its 
Communication to the CTE recommended that, in the forthcoming round of multilateral 
negotiations on services, environmental goods and services should be considered in one 
package in order to achieve comprehensive trade liberalisation of the environmental 
industry147.   
 
 

                                                 
143  COM/TD/ENV(2000)86/FINAL, Environmental Goods and Services: An Assessment of the Environmental, 

Economic and Development Benefits of Further Global Trade Liberalisation, OECD, 3 October 2000. 
144 WT/CTE/W/70, Liberalisation of Trade in Environmental Services and the Environment, Contribution by the 

United States, 21 November 1997. 
145  See WT/CTE/W/96. 
146  WT/CTE/M/16, Report of the Meeting Held on 24-25 November 1997, Note by the Secretariat, 19 December 

1997. 
147  See WT/CTE/W/96.  See also WT/CTE/W/70, Section IV. 
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III. USE OF INTERNATIONAL STANDARDS IN THE WTO SYSTEM 
 
International standards are multilateral agreements containing technical specifications or other 
precise criteria to be used consistently as rules, guidelines, or definitions of characteristics, to 
ensure those materials, products, processes and services are fit for their purpose.  With the 
globalisation of the world economy and inter-penetration of industry sectors, international 
standardisation programs have been developed in new fields, including environment and life 
sciences148.   
 
International standards are made by the International Organisation for Standardisation (ISO), 
a world-wide federation of national standards bodies from some 130 countries, based in 
Geneva, Switzerland.  ISO’s work covers all technical fields except electrical and electronic 
engineering, which is the responsibility of International Electrotechnical Commission (IEC), 
and information technology, which is carried out by a joint ISO/IEC technical committee and 
International Telecommunication Union.  ISO, IEC and ITU, as the three principal 
organisations in international standardisation, have provided technical support for the growth 
of the global market and built a strategic partnership with the WTO.   
 
Within the WTO regime, both the SPS Agreement and the TBT Agreement recognise the 
important contribution that international standards can make to improving efficiency of 
production and facilitating international trade.  Under both agreements, members are bound to 
base their national measures on international standards wherever they exist.  Beyond the 
international standards, however, there are some differences between the regimes.  Under the 
SPS Agreement, members may adopt measures, which result in higher standards or a different 
level of protection if these can be justified scientifically or the measure is adopted pursuant to 
an appropriate risk assessment based, inter alia, on available scientific evidence149.  Under the 
TBT Agreement, members can exceed the existing international standards when such 
standards are ineffective or inappropriate to fulfil the legitimate objectives pursued, including 
for reasons based on fundamental climatic or geographical factors150.   Compared with the SPS 
Agreement, therefore, the TBT Agreement might be considered more flexible in enabling 
WTO members to utilise non-safety factors to establish national measures stricter than 
according to international standards.  But in neither case can the measure be more restrictive 
of trade than necessary. 
 
International standards can relate to animal and plant health or environmental issues in a 
number of ways, particularly through food health and safety risks of consuming the product or 
disposing of its packaging.  Eco-labelling is one of the most controversial issues in the realm 
of environment-related standards, so his Study will focus below on the key trade questions 
relating to eco-labels. 
 

                                                 
148  For instance, ISO 14000, developed under ISO Technical Committee 207 in 1996, sets out a series of 

international, voluntary environmental management standards to help diminish non-trade barriers and level 
the global playing field.  

149  Article 3.3, SPS Agreement; see also Section II.3 above. 
150 The preambles of the TBT Agreement and the SPS Agreement. 
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1. Eco-labelling 
 
Eco-labelling or environmental labelling is a voluntary environmental policy instrument 
which is awarded on the basis of an overall environmental assessment of a product and which 
serves to promote consumer products that are thereby determined to be more environmentally 
friendly.  Well designed eco-labelling programs can be effectively used to foster sustainable 
patterns of production and consumption151.   
 
Eco-labelling schemes differ in their design, such as positive labels and negative labels152.  
Some of them are based on a single criterion, such as what the products contain, while others 
can cover the entire life cycle from generation through usage to disposal, including having 
regard to PPM153 characteristics. 
 
ISO/TC 207/SC 3 Environmental labelling, a technical subcommittee in ISO, is responsible 
for developing international standards to provide guiding principles for the development and 
use of environmental labels and declarations.  Member bodies from about 50 countries 
participate in the technical work (over 30 from developing countries or countries in 
transition).   ISO itself states the overall goal of environmental labels and declarations as 
follows: “through communication of verifiable and accurate information – that is not 
misleading – on environmental aspects of products and services, to encourage the demand for 
and supply of those products and services that have a less negative impact on the 
environment, thereby stimulating the potential for market-driven continuous environmental 
improvement”154. 
 
TC 207 classifies third party eco-labelling schemes into three categories: Type I, Third Party 
Schemes (voluntary, multiple-criteria-based third party programmes awarding a license to use 
environmental labels on products, having regard to life cycle considerations); Type II, Self-
Declared Environmental Claims (claims made without third party certification, by 
manufacturers, importers, distributors, etc.); and Type III, Environmental Declaration 
(specialised third party schemes using quantified product information labels and pre-set 
indices)155.  Life cycle approach is recognised as an important tool with respect to 
environmental labelling programs by the ISO, Agenda 21, and many WTO members 
including the European Community156. 
 
 

                                                 
151  Agenda 21, para. 4.21. 
152 The example for a “positive” label would be “this product may contain …”, whereas a “negative” label 

would be “this product contains no…”.  See C. Ford Runge and Lee Ann Jackson, Labelling, Trade and 
Genetically Modified Organisms, A Proposed Solution, Journal of World Trade 34 (1): 111-122,2000. 

153  PPMs refers to “process and production methods” 
154  WT/CTE/W/114, Internationally Agreed Definitions of Environmental Labelling within the International 

Organisation for Standardisation (ISO) and Related Work, Communication from ISO, 31 May 1999 
(hereinafter “ISO Communication”), Introduction. 

155 Id.  
156  See WT/CTE/W/114; Agenda 21, para. 4.20; WT/CTE/W/21, Eco-Labelling, Communication from Canada, 

21 February 1996, para. 14;  Non-paper by the EC to the CTE on Item 3 (b), Eco-labelling schemes, 24 July 
1996. 
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2. WTO Rules Related to Eco-labelling 
 
The obligation or encouragement to adhere to a variety of eco-labelling schemes may 
represent a barrier to trade in itself.  “Even minor changes in the production line, to respond to 
the criteria of a particular country or regional organisation, could well discourage the export 
to the country concerned.”  Further, the procedures may take time, and the fees and costs may 
seem unfair, particularly for developing countries. 
 
The principal WTO rules dealing with labelling are those of the TBT Agreement on 
standards, unless the label relates directly to food safety in which case it is covered by the 
SPS Agreement157.  Currently, a major challenge to the TBT Agreement’s scope of application 
concerning eco-labels is the increasing use of standards that are process-based.  As 
highlighted below, the question whether eco-labels incorporating non-product-related PPM 
criteria158 are covered by the TBT Agreement is still under international debate159.  A second 
obstacle in the eco-label operation is that life cycle approaches may result in eco-labels being 
based on non-product-related PPMs that discriminate between otherwise “like products” and 
hence create unwarranted trade restriction.  In addition, considerable international criticism 
arises concerning alleged insufficient transparency in the development and application of eco-
labels based on life cycle approaches, which do not allow all interested parties to participate 
in the eco-label process160.  Quite simply, national eco-labelling schemes may be designed 
around criteria and circumstances best suited to the domestic industry, and thus effectively 
serve to protect the domestic production. 
 
On the basic issue whether the TBT Agreement covers eco-labels as voluntary standards, at 
least to the extent that they are approved by a recognised national or international 
standardisation body, the focus of debate is on the implications of using non-product-related 
PPMs (hereafter cited simply as PPMs).  This arises because the Agreement’s definition of a 
covered “standard” appears to exclude PPMs.  Despite the WTO Secretariat’s extensive 
analysis including of the negotiating history of the TBT Agreement, the issue remains 
unresolved notwithstanding decisions of the TBT Committee.  Members have indicated that 
they are not ready to consider PPMs in the TBT framework, in part because this could give 
legitimacy to perceived extra-jurisdictional application of domestic environment laws.  This 
position is closely linked to the debate on the concept of “like product” in the GATT 1994 
context.  For purposes here, it need merely be noted that, to the extent that eco-labels 
incorporating PPMs are not covered by the TBT Agreement, they are covered by the 
disciplines of GATT 1994161.  
 
In efforts to resolve these issues, various WTO members have contributed proposals.  In a 
communication to the CTE in February 1996, Canada suggested that internationally-

                                                 
157  See Section II.3, supra, concerning the SPS Agreement. 
158  These would relate to process or production methods that do not in themselves alter the physical or 

qualitative characteristics of the final product.  See also the discussion, supra, in Section II.1.1. 
159  The EC, Norway, Australia and developing countries are rejecting coverage of the TBT Agreement of non-

product-related PPMs, while the U.S. has taken the position that the TBT Agreement covers all types of eco-
labels.  See Andrew Herrup, Eco-Labels: Benefits Uncertain, Impacts Unclear, Chapter IX C, European 
Environmental Law Review, May 1999. 

160  See WT/CTE/W/21, para. 15;  WT/CTE/W/27, U.S. Proposal Regarding Further Work on Transparency of 
Eco-Labelling, 25 March 1996.    

161  For a detailed discussion of these issues, see Van Calster, at p. 308 ff. 
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recognised standard bodies should develop guidelines to regulate the use of non-product-
related PPMs in eco-labelling programs without compromising basic WTO principles, and 
that the use of non-product-related PPMs in eco-labelling programs should be fully covered 
by the TBT Agreement and strictly adhere to those guidelines.  It was also recommended by 
Canada that “equivalency” of standards and mutual recognition, on a product-by-product 
basis, among eco-labelling programs should be applied as a means to address the problems 
posed by countries having differing environmental standards162.   
 
In an U.S. proposal submitted to the CTE in March 1996, the life-cycle approach issue was 
further discussed.  The U.S. stressed that, in developing eco-labelling programs based on life 
cycle considerations, it is necessary to clarify at what stage in the development process the 
transparency obligations of the TBT Agreement should require input from all interested 
parties163.   
 
In response to other WTO members’ proposals, the EC showed its position in a 1996 non-
paper to the CTE on eco-labelling programs.  The EC believed that eco-labelling programs 
based on life cycle approaches do not lead to trade restrictions for unlabelled products 
because of their voluntary nature, and that the acceptance of life cycle approaches does not 
mean that the use of non-product-related PPMs would be generally allowed.   
 
In addition, the EC appreciated the U.S.’ proposal and agreed that full transparency in the 
development and operation of eco-labelling programs based on life cycle approaches is 
necessary.  As for the question which mechanism and procedures should be used to develop 
adequate transparency, the EC proposed two options: clarifying the TBT Agreement to fully 
cover eco-labelling programs based on life cycle approaches; or negotiating an ad hoc 
instrument.   
 
Regarding Canada’s suggestion that eco-labelling programs based on life cycle approaches 
should adhere strictly to internationally agreed guidelines, the EC considered that, first of all, 
there should be some flexibility for eco-labelling programs when following internationally 
agreed guidelines because every country has different environmental concerns and 
development conditions164.   
 
A very recent study conducted by Canada, Mexico and the U.S. calls for disciplining the use 
of eco-labels through international harmonisation or a strategy of partial harmonisation.  
When considering which international institute would be able to make environmental 
standards guidelines, this study cautioned that neither the WTO nor the ISO could play this 
role, because the WTO is a trade organisation (whereas eco-labelling is not a trade issue) and, 
the ISO’s work is far beyond environmental issues.  The study reached the conclusion that 
only partial harmonisation on the basis of bilateral mutual recognition agreements between 
national eco-labelling schemes can solve the problem of potential trade barriers165. 
 
 

                                                 
162  See WT/CTE/W/21, para. 16-19. 
163  See WT/CTE/W/27. 
164   Non-paper by the EC to the CTE on Item 3 (b), Eco-labelling schemes, 24 July 1996, http://europa.eu.int. 
165 WT/CTE/W/150, Information Relevant to the Consideration of the Market Access Effects of Eco-labelling 

Schemes, Note by the Secretariat, 29 June 2000. 
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IV. USE OF THE PRECAUTIONARY PRINCIPLE 
 
The Precautionary Principle (“PP”) is increasingly finding application in national and 
international law; it is considered by the European Commission to have emerged as a general 
principle of public international law.  Nonetheless, the PP remains subject to varying 
interpretations, has over twelve different definitions in international treaties and declarations, 
and its scope of application can range from uniquely toxic substances control to all regulatory 
policies relating to the environment, human, animal or plant health.  There also is strong 
suspicion internationally that measures being adopted in the name of the PP, not least by the 
EU, are largely protectionist and “anti-technology”.  There is clearly a need to achieve a 
broad international consensus on its meaning and on the appropriate criteria for its 
application. 
 
In essence, the PP is tool with which decision-makers can respond to instances where 
potentially dangerous effects have been identified as arising from a substance, product or 
process, for example, but where the existing level of scientific knowledge is deemed 
insufficient to allow the risk to be identified with sufficient certainty.  Application of the PP 
in these circumstances falls into the realm of risk management, enabling decision-makers to 
adopt measures protective of public health or the environment without necessarily having a 
clear and quantifiable scientific appreciation of the actual risk – which may eventually, upon 
review, turn out to be quite real and dangerous, or not.  The measures adopted know no 
bounds – they may range from further study to a marketing ban, and may have purely local 
effects or seriously affect international trade.  The central point is that governments do not 
need to wait for scientific certainty before acting in the interest of health or environmental 
safety.  Beyond this point, however, the PP gives rises to numerous substantive and 
procedural issues that demand to be settled. 
 
The PP was first given international recognition in the World Charter for Nature, adopted by 
the UN General Assembly in 1982166.  It was taken up in Ministerial Declarations on the 
Protection of the North Sea (1987, 1990), and first gained broad international acceptance 
when it was explicitly written into the so-called Rio Declaration emanating from the UN 
Conference on Environment and Development (UNCED) in Rio de Janeiro in 1992.  The 
inclusion of the PP as Principle 15 of the Rio Declaration was to have a wide-spread impact: 
 

In order to protect the environment, the precautionary approach should be 
widely applied by States according to their capabilities.  Where there are threats 
of serious or irreversible damage, lack of full scientific certainty shall not be 
used as a reason for postponing cost-effective measures to prevent 
environmental degradation. 

 
The PP has been phrased similarly in the preamble to the Convention on Biological Diversity 
(1992), the Framework Convention on Climate Change (1992), and the Paris Convention for 
the protection of the marine environment of the north-east Atlantic (1992).  Most recently, the 
PP as set out in Principle 15 of the Rio Declaration provided the central pillar for the 
(Cartagena) Protocol on Biosafety to the Convention on Biological Diversity, agreed by the 
Conference of the Parties in Montreal in January 2000.  Given the Protocol’s foundation in 
the precautionary approach and coverage of nearly all international shipments of genetically 

                                                 
166  The principle was enunciated already in German federal law in 1976.  
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modified agricultural products, the PP will definitely be coming under ever-closer 
international scrutiny in the next years. 
 

1. The WTO, Science, and the Precautionary Principle 
 
The PP was conceived in the realm of environmental protection but was destined to find 
broader application and inevitable friction with international trading rules that have been 
founded in large part on the need for scientific justification and transparency. 
 
During the Uruguay Round negotiations, the linkage between international trade and 
environmental protection was recognised167 along with the propensity of environment-based 
measures to affect international trade.  Experience in application of the Article XX exceptions 
relevant to environmental protection measures was problematic.  The parties needed to devise 
better rules to avoid measures enacted in the name of human health or environmental 
protection being applied for protectionist purposes.  It was evident that national or regional 
technical standards or sanitary or phytosanitary measures, for example, can bring substantial 
international trade to a halt. 
 
The answer was to be found in large part in the application of science.  Two agreements 
emanating from the Uruguay Round, the Agreement on the Application of Sanitary and 
Phytosanitary Measures (SPS) and the Agreement on Technical Barriers to Trade (TBT), set 
forth express requirements for such measures to have scientific justification168, and conversely 
provided grounds for challenging trade restrictive measures in these realms on, inter alia, 
scientific grounds.  At the same time, the PP was recognised, allowing for qualified 
imposition of restrictive measures where scientific certainty is not present.  However, in this 
WTO context scientific assessment would still play a crucial role in the application of the PP. 
 
In the WTO context, the PP finds its clearest statement in the SPS Agreement169.  The SPS 
Agreement provides that Members will be permitted to impose only those measures needed to 
protect health or the environment, which are based on scientific principles.  The PP is 
reflected in the preamble and in Article 3.3, but Article 5 (Assessment of Risk and 
Determination of the Appropriate Level of Sanitary and Phytosanitary Protection) is most 
significant for the terms of its practical application.  The several paragraphs of Article 5 need 
to be appreciated together in this regard, and in conjunction with Article 2.2 as well170. 
 

                                                 
167  Preamble to the WTO Agreement. 
168  E.g., see below concerning Article 5 of the SPS Agreement. 
169  The PP finds essentially full expression in the SPS Agreement.  It is not set out as such in the TBT 

Agreement, but the latter nonetheless provides in Article 2.2 that “technical regulations shall not be more 
trade restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment 
would create.  Such legitimate objectives are, inter alia, … protection of human health or safety, animal or 
plant life or health, or the environment.  In assessing such risks, relevant elements of consideration are, inter 
alia: available scientific and technical information …”.  

170  Article 5.1 is considered to derive meaning from Article 2.2 SPS, which provides that, “Members shall 
ensure that any sanitary and phytosanitary measure is applied only to the extent necessary to protect human, 
animal or plant life or health, is based on scientific principles and is not maintained without sufficient 
scientific evidence, except as provided for in paragraph 7 of Article 5.” 
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Article 5.1: 
 Members shall ensure that their sanitary and phytosanitary measures are based on an 

assessment, as appropriate to the circumstances, of the risks to human, animal or plant 
life or health, taking into account risk assessment techniques developed by the relevant 
international organisations. 

 
Article 5.2: 
 In the assessment of risks, Member shall take into account available scientific evidence; 

relevant processes and production methods; … relevant ecological and environmental 
conditions; and quarantine or other treatment. 

 
Article 5.5: 
 … each Member shall avoid arbitrary or unjustifiable distinctions in the levels [of 

protection] it considers to be appropriate in different situations, if such distinctions 
result in discrimination or a disguised restriction on international trade. 

 
Article 5.7 sets out the WTO version of the PP: 
 In cases where relevant scientific evidence is insufficient, a Member may provisionally 

adopt sanitary or phytosanitary measures on the basis of available scientific 
information, including that from the relevant international organisations as well as from 
sanitary and phytosanitary measures applied by other Members.  In such circumstances, 
Members shall seek to obtain the additional information necessary for a more objective 
assessment of risk and review the sanitary or phytosanitary measure accordingly within 
a reasonable period of time.  

 

2. WTO Interpretation of the Precautionary Principle 
 
The role of the PP has been interpreted by the WTO Appellate Body (AB) in several 
important dispute settlement cases.  The Appellate Body Report on EC - Measures 

concerning Meat and Meat Products (Hormones)171 is notable, where the AB reviewed the 
EC’s claim that its ban on imports of beef with hormones should be accepted because the 
measure was precautionary in nature and satisfied the respective requirements of the SPS 
Agreement.  Central questions included the relevance of the PP in interpreting the SPS 
Agreement, and whether the EC measure was “based on” a risk assessment within the 
meaning of Article 5.1. 

 
The AB in EC - Hormones acknowledged the role of the PP in the SPS Agreement, 
specifically finding its reflection in Article 5.7172.  The AB found that “responsible, 
representative governments commonly act from perspectives of prudence and precaution 
where risks of irreversible, e.g. life-terminating, damage to human health are concerned”.  It 
further noted that, under the relevant provisions of the SPS Agreement, Members have the 
“right to establish their own level of sanitary protection, which level may be higher (i.e. more 

                                                 
171  Report of the Appellate Body, AB-1997-4, WT/DS26/AB/R, WT/DS48/AB/R, 16 January 1998 (hereafter 

“EC - Hormones”). 
172  Commentators have noted that the AB’s declaration that the precautionary principle is incorporated into the 

SPS Agreement may be tested in future cases; they themselves indicate that Article 5.7 adopts “a form of 
precautionary approach”.   Cameron & Campbell, Dispute Resolution in the WTO, Cameron May, 1998, p. 
218-219. 
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cautious) that that implied in existing international standards, guidelines and 
recommendations”.    
 
However, the AB also found that the PP “has not been written into the SPS Agreement as a 
ground for justifying SPS measures that are otherwise inconsistent with the obligations of 
Members set out in particular provisions of that Agreement”173, and concluded that the PP 
does not, as was contended by the EC, override the specific requirements of Articles 5.1 and 
5.2 of the SPS Agreement.  Thus the right to act on the basis of the PP does not stand without 
condition and must be exerted accordingly.  In particular, the AB found a substantive 
requirement deriving from Article 5.1 that a precautionary measure must be sufficiently 
warranted by, or “be based on”, a risk assessment174. This requirement even applies to 
measures enacted before (and continuing after) the entry into force of the WTO Agreement on 
1 January 1995. 
 
The AB Report in a subsequent case examining, inter alia, application of Article 5.7 of the 
SPS Agreement, Japan – Measures affecting agricultural products175, confirmed the above 
points from the EC – Hormones case that a SPS measure cannot be maintained without 
sufficient scientific evidence and that Article 5.7 only operates as a qualified exemption from 
the other requirements of Article 5.  The AB further reviewed the conditions of Article 5.7 
and concluded that it sets out four requirements that a restrictive SPS measure must satisfy, 
cumulatively: 
  
(a) The measure is imposed in respect of a situation where “relevant scientific information 

is insufficient”; 

(b) The measure is adopted “on the basis of available pertinent information”; 

(c) The applying country “seeks to obtain the additional information necessary for a more 
objective assessment of risk”; and 

(d) The applying country “reviews the … measure accordingly within a reasonable period 
of time”176. 

3. EU Approach to the Precautionary Principle 
 
While the AB in EC - Hormones was not able in 1998 to conclude that the PP had become a 
principle of general or customary international law177, the European Commission has since 
made clear its position that the progressive integration of the PP into the international legal 
framework, notably in international environmental law, has caused the PP to become “a full-

                                                 
173  EC - Hormones, para. 124. 
174  EC - Hormones, para. 193.  The risk assessment required by Article 5.1 is at base “a scientific process aimed 

at establishing the scientific basis for the sanitary measure a Member intends to take”, but the AB notes that 
risk assessment may also take into account factors which are not susceptible of quantitative analysis by the 
empirical or experimental laboratory methods commonly associated with the physical sciences. 

175  Report of the Appellate Body, AB-1998-8, WT/DS76/AB/R, 22 February 1999 (hereafter “Japan 
Agricultural Products”). 

176  The AB looked at the objective circumstances of the Japanese review and concluded, inter alia, that Japan 
had not acted within a reasonable period of time.  This requirement is thus subject to review by the WTO. 

177  EC - Hormones, at para. 123. 
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fledged and general principle of international law”178.  The European Parliament has 
provisionally sided with the WTO in this regard179. 
 
Nonetheless, as most parties agree that the PP has yet to gain an agreed definition and criteria 
for its application180, the European Commission has given it own perspective with a view to 
contributing to the on-going debate at both Community and international level. 
 
It is not possible in the context of this Study to review the detail of the Commission’s 
February 2000 Communication on the Precautionary Principle181.  In general, however, the 
Communication seeks to establish a common understanding of the factors leading to recourse 
to the PP and its place in decision-making, and to establish general guidelines for its 
application based on “reasoned and coherent principles.”  The Commission i) makes clear that 
an objective is to avoid unwarranted recourse to the PP “which in certain cases could serve as 
a justification for disguised protectionism”, ii) acknowledges that the development of 
international guidelines could support this objective, and iii) stresses that its proposed 
guidelines would be WTO compliant182.   
 
The Commission perspective draws heavily on certain conclusions of the AB in EC - 
Hormones, notably that the Community is entitled to prescribe the level of protection that it 
considers appropriate183, and that the risk assessment required in relation to SPS measures 
may include non-quantifiable data of a factual or qualitative nature and need not be confined 
uniquely to quantitative scientific data.  Further, the Commission points out that the specific 
principles enshrined in Article 5.7 of the SPS Agreement will not necessarily have to be 
applied in other (non-SPS) areas, such as protection of the environment.  That said, the 
Commission still looks to the development of international guidelines, to avoid “misuse of the 
Precautionary Principle which could otherwise lead to unjustifiable barriers to trade”184. 
 
With respect to the existing application of the PP in the Community context, regard must be 
given to the EC Treaty, certain policy communications, and the case law of the European 
Courts. 
 
The EC Treaty explicitly refers to the PP only in connection with environmental policy.  
Article 174 (2) specifies that “Community policy on the environment shall aim at a high level 
of protection taking into account the diversity of situations in the various regions of the 

Community.  It shall be based on the precautionary principle and on the principles that 

preventive action should be taken, that environmental damage should as a priority be 

                                                 
178  Communication on the Precautionary Principle, Submission by the European Communities to the WTO 

Committee on Trade and Environment, WT/CTE/W/147, G/TBT/W/137, 27 June 2000, para. 26 (originally 
issued by the European Commission as document COM(2000)1, 2 February 2000.  Subsequent discussions in 
the CTE have revealed that major EU trading partners, such as the US, Canada and China, do not share this 
conclusion. 

179  Whereas clause G, Draft Report of the Committee on the Environment, Public Health and Consumer Policy, 
on the Commission Communication on the precautionary principle, Rapporteur: Béatrice Patrie, 
PR\412208EN.doc, PE 293.658, Provisional 2000/2086(COS) (hereinafter “EP Draft Report”). 

180  The only explicit reference to the PP at Community level is in Article 174 (2), EC Treaty, relating to 
environmental policy.  The Commission notes that, notwithstanding the sole reference in the Treaty being to 
environmental policy, “one cannot conclude from this that the principle applies only to the environment.”  Id, 
at para. 18. 

181  See footnote 178 (hereafter cited as the “Communication”). 
182  Communication, para. 12. 
183  Internally, the EC measures must abide by Articles 6, 95, 152 and 174 of the EC Treaty. 
184  Communication, para. 34. 
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rectified at source and that the polluter should pay.”   The EC Treaty provides no definition 
of the PP.   
 
Beyond application in environmental policy, the Commission is advocating use of the PP in 
other areas of Community policy, namely those relating to human, animal and plant health185. 
The European Parliament, for its part, is endorsing application “to all fields of activity of the 
European Union”186. 
 

4. Case Law of the European Courts 
 
The European Court of Justice (ECJ) and Court of First Instance (CFI) have several times 
expressed themselves on the PP187.  Four of the major rulings are reviewed briefly below.  
Additional cases not discussed here include Bergaderm188; BSE189; and Alpharma190. 
 
--  The British BSE Case 
 
The first landmark decision – though it did not actually mention the term PP – was the ECJ’s 
judgement of May 5, 1998 in the British BSE case in which the United Kingdom contested 
the legality of a Commission decision to ban British beef from intra-Community trade 
pending the UK’s implementation of hygiene measures191.   The Commission contended, on 
the basis of opinions of its Scientific Committee, that a ban was justified pending further 
examination of the facts and that it could not be excluded that BSE was linked to the outbreak 
of Creutzfeldt-Jakob disease in the U.K.  The U.K. argued, amongst other points, that the 
Commission had misused its powers, that the principle of proportionality was breached, and 
that the Commission decision did not respect the principle of legal certainty. 
 
The ECJ held that under the secondary Community legislation in question; the Commission 
was entitled to adopt safeguard measures in response to the publication of new information 
despite the fact that the disease had been in existence for a long time.  On the basis of this 
new information, the link between BSE and Creutzfeldt-Jakob disease had become a 
possibility.  The ECJ recalled that, in these circumstances, the Commission enjoyed a wide 
measure of discretion and that the ECJ must thus restrict itself to examining whether the 
Commission has committed, in exercising such discretion, a manifest error, or a misuse of 

                                                 
185  See, e.g., Communication, at para. 23, and Commission White Paper on Food Safety (COM (1999) 719 

(Final).   
186  EP Draft Report, para. 7. 
187  This section on EC case law analysis is excerpted from U. Schliessner (Partner, Oppenheimer Wolff & 

Donnelly, Brussels), Application of the Precautionary Principle in the European Union – What will change? 
(not yet published). 

188  Case T-199/96, Laboratoires pharmaceutiques Bergaderm SA; and Jean-Jacques Goupil v Commission of the 
European Communities [1998] ECR II – 2805.  

189  Case C-157/96, The Queen v Ministry of Agriculture, Fisheries and Food, Commissioners of Customs & 
Excise, ex parte National Farmers' Union, David Burnett and Sons Ltd, R. S. and E. Wright Ltd, Anglo Beef 
Processors Ltd, United Kingdom Genetics, Wyjac Calves Ltd, International Traders Ferry Ltd, MFP 
International Ltd, Interstate Truck Rental Ltd and Vian Exports Ltd. (Joined with C-180/96 – see infra, 
footnote 191) [1998] ECR I – 2211 (reference for preliminary ruling).  

190  Case T-70/99, Alpharma v Council of the European Union [1999] ECR II – 2027 (order on application for 
interim relief in Alpharma Inc. v Council of the European Union – withdrawal of bacitracin zinc (antibiotic) 
from the list of authorised additives for feedingstuffs). 

191  Case C-180/96, United Kingdom of Great Britain and Northern Ireland v Commission of the European 
Communities (Joined with C-157/96) [1998] ECR I - 2211. 
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powers, or whether the Commission clearly did exceed the bounds of its discretion – all of 
which the ECJ rejected in view of the uncertainty of the adequacy and effectiveness of the 
U.K. measures and the seriousness of the public health hazard.   
 
The ECJ based its view on Article 174 (1) EC Treaty which states that the Community 
environmental policy has as its objective, amongst others, to protect human health.  
Concerning an application for interim relief in the same case, the Court referenced Article 3 
(p) of the EC Treaty, which requires the Community to contribute to the attainment of a high 
level of health protection (see also Article 152 (1) EC Treaty).  However, there is no explicit 
mention of the PP in either Article 3 (p) or Article 152 EC Treaty. 
 
Finally, the ECJ held that a dissenting opinion of one of the members of the Commission’s 
Scientific Committee was sufficient to plead scientific uncertainty in the given case. 
 
--  Virginiamycin 

In the case involving an application for interim relief against the withdrawal of Virginiamycin 
from the list of authorised additives under Council Directive 70/524 (additives in 
feedingstuffs)192, the CFI issued an order (later confirmed by the ECJ) rejecting the interim 
relief after a balancing of interests. The CFI held that in the case at hand, the damage to the 
commercial interests could not outweigh the damage to public health which could be caused 
by the suspension of the ban and which could not be remedied if the main proceedings were 
subsequently dismissed.  The CFI cited the case law to the effect that the protection of public 
health must take precedence over economic considerations and stated that where there is 
uncertainty as to the existence or extent of risks to human health, the institutions might take 
protective measures without having to wait until the reality and seriousness of those risks 
become fully apparent.  The CFI held that “in those circumstances, without prejudging the 
examination by the Court of the assessment of the extent of the risk, which must be 
established by the institutions concerned when adopting a precautionary measure, the mere 
existence of the risk so identified is enough in itself to justify taking into account, in the 
balancing of interests, the protection of human health.”  (Emphasis added). 
 
--  Bt 176 

In Case C-6/99, Association Greenpeace France and Others v. Ministère de l’Agriculture et 

de la Pêche and Others, the French Conseil d’Etat had referred a case for a preliminary ruling 
to the ECJ in which the ECJ had to examine whether a Member State had to authorise the 
placing on the market of a genetically modified organism (Bt 176 maize/corn) in accordance 
with Part C of Directive 90/220 once the Commission had handed down a favourable decision 
in this respect, or whether the Member State has discretion – on the basis of the PP – not to do 
so.  The ECJ responded that the PP was already built into Directive 90/220, namely into its 
Articles 12 (1) (full risk assessment required), 11 (6) (notifier must immediately submit new 
information on the genetically modified organism) and 16 (possibility for the Member States 
to invoke safeguard measures if new information becomes available), and that France 
therefore would not be entitled to invoke the PP independently. 
 

                                                 
192  Case T-13/99 R,  Pfizer Animal Health SA/NV v. Council of the European Union [1999] Transcript 8 April.  
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--  Trichloroethylene 

In Trichloroethylene193, the Swedish authorities had prohibited the marketing and use of 
products containing trichloroethylene for industrial purposes in Sweden subject to exemptions 
to be granted on a case-by-case basis.  As there is no Community secondary legislation on this 
subject, the ECJ had to assess the case on the basis of Articles 28 and 30 EC Treaty (free 
movements of goods).  Once more the ECJ held that health and life of humans ranked 
foremost among the interests protected in Article 30 EC Treaty and that the measure was 
proportional to the aim pursued.  The ECJ decided that, given the difficulty of establishing a 
safety threshold for exposure to trichloroethylene, the Swedish government was entitled to 
adopt the most stringent, i.e., the most precautionary, of all measures, namely a marketing ban 
– rather than just establishing a (low) threshold. 

 

5. EU Criteria for PP Measures; WTO Compliant? 
 
The Commission considers that recourse to the PP presupposes: (a) identification of 
potentially negative effects resulting from a phenomenon, product or procedure; and (b) risk 
assessment -- a scientific evaluation of the risk -- which because of the insufficiency of the 
data, their inconclusive or imprecise nature, makes it impossible to determine with sufficient 
certainty the actual level of risk in question.  Following the lead of the AB in EC - Hormones, 
the Commission confirms that scientific advice supported only by a minority segment of the 
scientific community may be deemed sufficient, provided the credibility and reputation of this 
segment is recognised.  
 
In light of the scientific uncertainty revealed by the risk assessment, the adoption of control 
measures can be justified on the PP.  According to the Commission, once the risk 
management process concludes that action is necessary on the basis of the PP, the resultant 
measures must meet the following parameters: 
 
• be proportional to the chosen level of protection (notion of the least restrictive measure); 

• be non-discriminatory in their application; 

• be consistent with similar measures already taken; 

• be based on an examination of the potential benefits and costs of action or lack of action 
(including where appropriate and feasible a cost/benefit analysis); 

• be subject to review in the light of new scientific data; 

• be capable of assigning responsibility for producing the scientific evidence necessary for a 
more comprehensive risk assessment (issue of burden of proof). 

 
As already noted, the measure based on PP falls into the realm of risk management, which, 
the Commission contends, is a political decision.  To the extent that precaution-based 
decisions are restrictive of international trade, however, the measure must be WTO compliant 
and thus the legislators’ discretion on the nature and scope of the PP measure may thus be 
circumscribed.   

                                                 
193  Case C-473/98, Kemikalieinspektionen v. Toolex Alpha AB (not yet published). 
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The initial international reactions to the EU’s precautionary approach as set out in the 
Commission’s Communication, have been mixed.  Reports on discussion of the EU position 
in the context of the SPS Committee highlighted concerns that the EU’s approach may create 
too much discretion and autonomy in national policy-makers to assert the PP, and thereby 
give rise to unjustified trade barriers.  The EU approach could, more specifically, conflict 
with Article 5.7 of the SPS Agreement194.   
 
Comments in the WTO’s CTE have been somewhat more muted but also suspicious, for 
example concerning the Commission’s emphasis that risk management with respect to the 
level of protection imposed, is inevitably a political decision.  In this regard, Australia noted 
that science-based analysis must be a key element throughout the decision-making process; 
the US noted that discussions on appropriate use of the PP had been made more difficult by 
unfortunate occasions when this term had been used to justify trade protectionism.  Hong 
Kong, China noted that the notion of political decision raised doubts about its compatibility 
with the objective and science-based approach in the SPS Agreement and risked being 
“captured” by interest groups for protectionist purposes195. 
 
As regards the parameters for PP-based measures, concern has been expressed about the 
effects of the potential reversal of burden of proof to produce the necessary scientific 
evidence for a more objective risk assessment (Japan, Hong Kong, China).   
 
Also, with regard to the issue of the provisionality of PP measures, the Commission approach 
could be seen to depart from the specific conditions of the SPS Agreement.  The Commission 
maintains, for example, that the duration of a PP measure will not be linked to any time factor 
but rather the eventual availability or not of more reliable scientific data (while assuring that 
scientific research should be continued with a view to obtaining more complete data and that 
the PP measure in question should be reviewed and modified if necessary in light of the new 
scientific results).  However, as already noted above, Article 5.7 of the SPS Agreement 
requires, inter alia, that the provisional SPS measure must be reviewed “within a reasonable 
period of time”, which provision has been interpreted by the AB as requiring a case-by-case 
analysis and being susceptible finally to a legal conclusion whether the actions in question 
have been sufficiently timely under Article 5.7. 
 
Consequently, notwithstanding the attempt of the Community to bring draft guidelines and 
discussion to the international table, there remains important areas of ambiguity and 
uncertainty about the meaning and role of the PP in protecting the environment and health, 
and more particularly concerning the practical application and terms of a PP-based measure 
when it has an impact on international trade.  Much more work is required, at the international 
level. 
 

                                                 
194  Claims in WTO that EU Precautionary Principle a Trade Barrier, Environment Watch: Europe, 31 March 

2000, p. 6. 
195  Doc. WT/CTE/M/24, Item 2 (The relationship between environmental policies relevant to trade and 

environmental measures with significant trade effects and the provision of the multilateral trading system), 
paras 78 – 87. 
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V. TRADE-DISTORTING MEASURES 
 
“In general, trade is not the root cause of environmental problems”196.  According to the 
OECD, the environmental problems should be attributed rather to market and governmental 
policy failures.  Market failures derive from deficiencies in the market’s ability to properly 
value and allocate environmental resources and the failure to internalise negative 
environmental externalities (i.e., environmental costs) in the price of goods and services.  This 
can be seen, for example, in the overuse or degradation of natural resources to which access is 
“free”.  The policy failures occur when government policies (e.g., environment, trade and 
other policies) do not correct for, create or exacerbate the market failures197.   
 
Governmental policies that distort prices can have positive or negative effects.  Even in the 
event of market failure, there can still be an efficient allocation of remuneration of the factors 
of production and resources to the extent that policy ensures that the price of traded goods 
finally reflects the real cost of the factors involved in their production and distribution.  The 
concern, however, lies rather with government policies that distort prices so as to “create or 
exacerbate market failures”.  Policies leading to such price distortion, i.e., notably those 
excluding environmental costs and enhancing prices, contribute to the excessive depletion of 
exhaustible resources and the over-use of environmentally damaging inputs.  Therefore, it is 
considered essential that trade liberalisation and environmental policies should work together 
to correct market failures, improve environmental protection, and promote sustainable 
development198.   
 
Trade distorting measures include high tariffs, tariff escalation (higher tariffs and protection 
for processed products as opposed to unprocessed materials), export restrictions, subsidies, 
non-tariff measures that restrict market access, and high internal taxes199.  This Study will 
concentrate on the international debate on subsidies. 
 
Subsidy is defined as a financial contribution by a government or any public body to any 
enterprise whose promotion is considered to be in the public interest200.  It can contribute 
either positively or negatively to the environment. 
 
Subsidies may be environmentally beneficial when they are not linked with commodities.  For 
example, when there has been a market failure to internalise the environmental externalities of 
a product or service, this type of subsidy can be used to encourage producers such as 
companies or farmers to take action (e.g., use environmentally friendly technologies to 
produce less pollution or to conserve natural resources) that is beneficial environmentally to 
the community as a whole and not simply to the producers themselves201.  Therefore, 

                                                 
196  OECD, The Environmental Effects of Trade, Paris, 1994, p. 8, quoted in WT/CTE/W/24, The Environmental 

Benefits of Removing Trade Restrictions and Distortions, Including Tariff Escalation, Subsidies, State 
Trading, and Excessively High Tariffs, Communication from Argentina, 20 March 1996. 

197  Id. 
198 WT/CTE/W/36, Trade Liberalisation, the Environment and Sustainable Development, Submission by 

Australia, para. 14 (“Australia Submission”).  See also WT/CTE/W/35, A Contribution by the United States, 
paras. 25-28 (discussion of positive externalities in agricultural practices). 

199 Australia Submission, para. 20. 
200   WTO Agreement on Subsidies and countervailing measures, Article 1 (definition of a subsidy).  
201   WT/CTE/W/35, Trade Liberalisation and the Environment, a Contribution by the United States, para. 32, 23 

July 1996 (discussion of “pay to conserve” schemes used in some developed areas). 
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environmentalists have suggested that multilateral trade rules should be more flexible so that 
good subsidies can be used to encourage environmentally beneficial activities or 
technologies202.   
 
On the other hand, some subsidies, in particular those related to commodities, can be 
environmentally harmful because they might encourage the overuse of land, water, forests, 
fish stocks, or other natural resources, increase applications of fertilisers and chemical 
pesticides, contribute to the adoption of intensive animal production practices linked with 
increased pollution and overgrazing, promote monoculture agriculture and lessen agricultural 
diversity, and increase pressures for expansion of production into marginal and ecologically 
sensitive areas at the expense of biodiversity203.   
 
For example, early international criticism of the EC’s Common Agricultural Policy (CAP) 
noted both the policy effects (“encourages excess production in the subset of commodities 
receiving this support; this excess production reduces the diversity of cropping practises on-
farm, and encourages continued planting of crops with reduced rotations.  Export subsidies 
and import levies are necessary to insulate the EU from foreign competition […] extremely 
high levels of fertiliser and chemical inputs are applied, the demand for which is derived in 
part from the levels of subsidy paid to output.”)204 and four directly resulting major 
environmental problems:  

• pollution and contamination of soil, water, air and food resulting from increased 
agrochemical use and livestock effluents; 

• degradation of natural resources, and particularly, deterioration in the quality of soil, 
water, forests and traditional rural landscapes; 

• disturbance and reduction of biotopes and wildlife habitats; and 

• reduction in wildlife species and loss of biological and genetic diversity205. 
 
International trade may spread the harm caused by distorting subsidies far beyond the local 
environment.  For instance, export subsidies, mainly used by certain developed countries to 
solve the problem of domestic surpluses, are considered by a number of WTO members to 
have distorted international prices and impeded the ability of efficient producers in other parts 
of the world to pursue sustainable development206.  In order to compete with those who have 
subsidy support, producers in other, non-subsidy countries not only have to lower their 
product prices but are also “encouraged” to adopt environmentally damaging practices (over-
exploiting land, abandoning crop-rotation practices, using marginal land for crop-growing, 
etc.).  In particular, developing countries, given the fact that they normally heavily rely on 
commodity production and lack the financial and technology means to protect the 
environment, have to either exploit more natural resources or wholly abandon the production 

                                                 
202 WT/CTE/W/105, Trade Liberalisation and the Environment: a Positive Agenda for Trade Reform, 

Submission by Australia, 2 February 1999. 
203 WT/CTE/W/154, Environmentally-Harmful and Trade-Distorting Subsidies in Fisheries, Communication 

from the United States, 4 July 2000. 
204  Ford Runge, The environmental effects of trade in the agricultural sector, in OECD, The environmental 

effects of trade, Paris, 1994. 
205  Id. 
206 WT/CTE/W/106, Agriculture and the Environment – The Case of Export Subsidies, Submission by 

Argentina, Australia, Brazil, Canada, Chile, Colombia, Indonesia, Malaysia, New Zealand, Paraguay, the 
Philippines, Thailand, United States, Uruguay, 11 February 1999.  In the WTO, export subsidies were only 
permitted for agriculture. 
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and migrate to urban areas, which can not only create greater environmental problems but 
also social crisis207.  Therefore, removing trade distorting subsidies are projected to benefit 
both environment and trade. 
 
In order to identify environmentally-damaging subsidies and the environmental benefits of 
eliminating the trade distortions, many WTO members choose to examine these issues on a 
sector-by-sector basis given the fact that each economic sector has different characteristics 
and environmental impacts.  Several sectors, such as fisheries, agriculture, leather, energy, 
forestry, non-ferrous metals, textiles and clothing, have been addressed by the CTE 
Secretariat and a number of WTO members.  This study will focus below on the fisheries and 
agriculture sectors which are characterised by having the largest levels of support and which 
are most actively discussed in the CTE. 
 

1. Fisheries 
 
In the fisheries sector, excess capacity has caused overfishing and put the resource 
sustainability into danger.  Most WTO members share the concern that subsidies have 
contributed to exacerbating the over-capacity problem and that their removal would be the 
most important global action in favour of sustainable fisheries.  They also recognise that the 
removal of fishery subsidies would benefit the developing countries the most and their 
prospects for sustainable development208.   
 
In February 1999, an International Plan of Action for Management of Fishing Capacity 
prepared by Food and Agriculture Organisation of the United Nations (FAO) was adopted.  
The immediate objective of this Plan is to build up a world-wide management of fishing 
capacity by 2005.  Part III of this Plan called for “progressive elimination of all factors, 
including subsidies and economic incentives which contribute, directly or indirectly, to the 
build-up of excessive fishing capacity”.   
 
New Zealand and many other WTO members strongly support the FAO Plan and recommend 
that the WTO cooperate closely with the FAO, especially in the areas of transparency and 
notification, in order to secure progressive reduction of fishery subsidies209.   
 
While also committed to sustainable fisheries, several WTO members take different views on 
the solution suggested by New Zealand.   
 
The U.S. considers that WTO members should distinguish positive and negative subsidies.  
The U.S. supports the removal of the subsidies that reduce social costs, support prices and 
cause fisheries overexploitation, but not the subsidies deemed to beneficial effects in 
addressing capacity and which do not interfere with market forces210.  The United States in 
July 2000 submitted to the CTE a list of environmentally harmful and trade-distorting 

                                                 
207 See WT/CTE/W/24, para. 10. 
208 WT/CTE/M/21, Report of the Meeting held on 29-30 June 1999, Note by the Secretariat, 26 July 1999. 
209 WT/CTE/W/121, Benefits of Eliminating Trade Distorting and Environmentally Damaging Subsidies in the 

Fisheries Sector, Submission by New Zealand, 28 June 1999.  See also WT/CTE/M/21. 
210 See WT/CTE/M/24, para. 95. 
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subsidies in domestic fisheries, cited for their impact of reducing fixed and variable costs 
and/or supporting incomes and prices211: 
 

• Government-Funded Commercially Applicable Research and Development 
• Government Loans and Loan Refinancing at Below Market Rates 
• Government Loan Guarantees that Facilitate Below Market Rate Loans 
• Government forgiveness of Government-Funded Loans 
• Investment Tax Credits 
• Income Tax Deferrals/Accelerated Depreciation Allowances 
• Exemption from National Sales and Fuel Excise Taxes 
• (unless the tax is a user fee that funds a non-fishery programme such as highway 

construction and maintenance). 
• Government-Supported Marine Insurance at Below Market Rates Where Such 

Insurance is Commercially Available 
• Government Ownership/Management of Fishing Enterprises if Inconsistent with 

Market Terms 
• State Trading if Inconsistent with Market Terms and Customary Business Practices 
• Assistance to Shipbuilding when the Benefits Accrue Specifically to Fishers 

 
Japan and Korea believe that fishery subsidies are not major cause of over-fishing capacity 
and that they can play a positive role in fishery sustainability under good fishery management 
measures.  Both countries note that there is a need for a comprehensive and balanced 
approach, which addresses the economic and social dimensions of the problem rather than 
simply eliminating subsidies.  In addition, Korea calls for a clear definition of fisheries 
subsidies, and Japan recommends that the FAO clarify positive and negative fishery subsidies 
taking into account the adequacy of fishery management212. 
 
The EC shares the same idea as the U.S., Japan and Korea that subsidies do not necessarily 
exert increased pressure on fishery resources and positive subsidies should be maintained and 
encouraged.  Both the EC and Japan appreciate the FAO’s fisheries management plan and 
believe that the key issue in determining sustainable fisheries resource exploitation is not 
trade but fisheries management and, therefore, the FAO is a better place than the WTO to 
address this issue213.   
 

2. Agriculture 
 
When discussing whether agriculture subsidies should be maintained or not, the discussion 
appears to always gravitate first to the meaning of “agricultural multifunctionality” and the 
relationship of agricultural multifunctionality with trade liberalisation.  The general 
understanding of the term is that agricultural production has outcomes much broader than the 

                                                 
211 WT/CTE/W/154, Environmentally Harmful and Trade-Distorting Subsidies in Fisheries, Communication 

from the United States, 4 July 2000, Section IV. 
212 WT/CTE/W/175, Utilisation of Subsidies and Their Positive Role in the Fisheries Sector, Communication 

from Korea, 24 October 2000.  See also WT/CTE/W/173, Japan’s Basic Position on the Fishery Subsidy 
Issue, Submission by Japan, 23 October 2000. 

213 See WT/CTE/M/24, para. 101, and WT/CTE/W/173, para. 6.  See also WT/CTE/W/83, European 
Community Comments on the Note by the Secretariat of the CTE (WT/CTE/W/67) on Environmental 
Benefits of Removing Trade Restrictions and Distortions, Note from the European Community, 10 June 
1998. 
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mere production of food and fibre, which must be taken into account.  The outcomes (also 
“externalities”, in economic terms) relate to a wide range of features which can play a role in 
development, e.g., providing employment, conserving water resources, preventing soil 
erosion, preserving bio-diversity, maintaining the landscape, etc.214.  Notably, the concept is 
covered in Article 20 of the WTO Agreement on Agriculture as “non trade concerns” which 
have to be taken into account in the negotiations called for continuing the process of 
fundamental reform of the agricultural sector.  The basic argument is whether agricultural 
multifunctionality supports the use of subsidies or not. 
 
In a submission to the CTE, Japan emphasises that a certain degree of production-linked 
domestic support is necessary to maintain agricultural multifunctionality in the region and to 
internalise environmental benefits from the multifunctionality of agriculture, because trade 
liberalisation or improved market access is not sufficient for environmental conservation.  
Similar to its views on fisheries subsidies, Japan prefers to take a comprehensive approach to 
analyse negative environmental externalities generated from unsustainable agriculture 
activities, i.e., the environmental problems are not simply caused by agriculture subsidies but 
the non-harmonised manner of agriculture management.  Japan believes that if agriculture is 
not managed in a harmonised manner according to the specific conditions of a region, 
agriculture trade liberalisation would bring environmental damage as well, especially in 
agriculture importing countries215.   
 
Brazil, on the other hand, takes the view that the multifunctional character of agriculture 
should not be used to justify the use of agriculture subsidies.  It agrees with Japan that 
agricultural multifunctionality requires countries to apply environmental preservation policies 
to internalise environmental externalities of agricultural activities.  It also recognises that 
trade liberalisation can increase rural incomes, which can enable the introduction of more 
sustainable production practices.  Brazil can thus conclude that multifunctionality can “pave 
the way to sustainable development”216. 
 
However, when governments decide how to combine production needs with policies 
addressing the multifunctional aspects of agricultural production, they also “need to approach 
the issue by carefully distinguishing between valid policy objectives and legitimate policy 
instruments applied to achieve these objectives.”  Brazil concludes that only by combining 
environmental policies with agricultural trade liberalisation can sustainable agriculture be 
attained, and that sustainable agriculture cannot be achieved by pursuing multifunctional 
policies to the detriment of other trading partners’ economy and/or environment217. 
 
In a submission to the CTE in view of the 1999 Ministerial Conference in Seattle, the U.S. 
also called expressly for the elimination of trade distorting agricultural subsidies, both export 
subsidies (“particularly pernicious in that they both contribute to environmentally 
unsustainable patterns of activity in the subsidising country and undercut the efforts of other 
countries to pursue more sustainable practices”) and domestic agricultural subsidies.  

                                                 
214 WT/CTE/W/107, Environmental Effects of Trade Liberalisation on Agriculture, Submission by Japan, 15 

February 1999. 
215 See WT/CTE/W/107. 
216 WT/CTE/W/109, The Agriculture Sector: Environmental Benefits of Trade Liberalisation, Submission by 

Brazil, 16 February 1999, Section I.A (Non-Trade Concerns in the Agriculture Sector). 
217 Id. See also WT/CTE/W/97, Non Trade Concerns in the Next Agriculture Negotiations, Submission by 

Argentina, 10 August 1998.  Argentina makes a strong call for removing agricultural subsidies, “to get prices 
right” by internalising the environmental costs of production.  
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However, the U.S. makes a distinction between negative subsidies and positive subsidies.  
The U.S. believes that “green box” subsidies, which were discussed during the Uruguay 
Round and which were finally considered as no or negligible trade effects, can be used 
directly to correct negative environmental externalities of agriculture and, therefore, should be 
maintained218.   
 
Sharing some concerns with Japan, the EC has pointed out that the linkage between trade 
liberalisation and environmental benefits is particularly complex as far as agriculture is 
concerned and not at all automatic.  Only removing subsidies cannot automatically bring 
environmental benefits, meaning that trade liberalisation needs to be accompanied by 
implementation of environmental policies (environmental and resource management policies) 
in order to give full effect to the potential of trade liberalisation.   The EC points out trade 
liberalisation (alone) can under certain conditions cause environmental damage, especially in 
developing countries.  On the other hand, the EC would draw other WTO members’ attention 
to the environmental benefits that can be associated with agricultural practices, such as 
preservation of biodiversity, adjustment of micro-climates, prevention of soil erosion, as well 
as maintaining local cultures and communities219. 
 
Perhaps in light of the intense international scrutiny of the EC’s export refund system, the 
Commission in September 2000 submitted a position paper to the WTO Committee on 
Agriculture.  In this paper, the EC highlights that its export refunds are the only form of 
export measure of which the use has been strictly limited and disciplined under the WTO 
rules, whereas supports used in other countries are totally uncontrolled.  The EC has thus 
called for an equal treatment of different export supports under the WTO rules.  Of particular 
concern to the EC are three types of widely-used trade-distorting “export promotion tools” of 
other WTO members, i.e., export credits, food aid donations, and state trading enterprises 
(state trading enterprises account for about 40% of world trade in wheat and 30% of trade in 
dairy products).   
 
In the EC’s view, these other practices are more insidious, less transparent and more trade 
distorting than export refunds, and so must also be made subject to agreed WTO disciplines.  
For example, state trading enterprises may lead to cross-subsidisation, price discrimination, 
price pooling and other unfair trading practices.  Commissioner Fischler confirmed at the time 
that although the EC is ready to envisage further reductions in its export subsidies, the EC is 
“not prepared for unilateral disarmament” and will insist that all export promotion measures 
must be made transparent and subject to agreed WTO disciplines220. 
 
 

                                                 
218 Communication from the United States, Preparations for the 1999 Ministerial Conference, Trade and 

Sustainable Development, 30 July 1999.  The US cites measures that can be used to support environmental 
objectives such as soil and water conservation and measures to encourage systems that sequester carbon. 

219 See WT/CTE/W/83, paras. 11-14. 
220 Commission, DG Trade, WTO: EU Wants Disciplines for All Forms of Export Subsidisation, 19 September 

2000, http://europa.eu.int. 
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VI. COST-EFFECTIVE MEANS -- EMISSIONS TRADING IN KYOTO 
PROTOCOL/ CLIMATE CHANGE CONTEXT 

1. Economic Instruments and Climate Change 
 
The development of international environmental law has included a movement from 
traditional rules of “command and control” towards the increasing use of economic 
instruments and trade measures.  The EC in particular has embraced the principle of using a 
range of instruments including economic instruments, to achieve its environmental objectives.  
Emissions trading is one of the best known “market-based” solutions designed to achieve a 
given (reduced) environmental emissions goal at minimum cost.  Since the emergence of 
“cost-effectiveness” principles in international environmental debates in the1980s, emissions 
trading have become an important policy issue in both domestic and international 
environmental protection strategies.  To date, significant practical experience with emissions 
trading has been confined largely to the United States.  However, the EC has committed itself 
to developing the necessary experience in the next years in order to participate in what will 
become the largest international trading scheme ever, the international emissions trading 
system under the Kyoto Protocol implementing the UN Framework Convention on Climate 
Change. 
 
Designed as a market incentive program, an emissions trading system aims to provide 
regulatory flexibility and at the same time allow industry to “increase profits” and support a 
healthier environment.  Under certain models in the climate change context involving 
participation by the private sector, governments could allocate allowances to individual 
companies for the emission of a certain quantity of greenhouse gases (GHG) according to the 
global emissions commitment of the country.  Companies within the country that prove able 
to reduce their emissions more than their allowance would be allowed to ‘trade’ the excess 
allowances in the market to other, more polluting enterprises whose costs of reduction would 
be higher.  Similarly, if at the national level the country is not capable of maintaining its GHG 
emissions equal to or below its international commitment, it could supplement its domestic 
efforts by conceivably buying allowances from countries whose emissions are less than their 
national commitment.   
 
With emissions trading, countries that can make relatively inexpensive emissions reductions 
have an incentive to improve their environmental friendly technologies, reduce emissions, and 
sell the extra credits to other countries whose emissions control costs are more expensive.  
Thus, both the “seller” and the “buyer” could have lower costs by virtue of the seller's profit 
and the buyer's savings and, the overall environmental outcome is ensured221. 
 
Moreover, it is also considered that an emissions trading system can provide dynamic 
incentives for technological innovation and the transfer of new emissions reduction 
technology to poorer countries.  Thus, properly designed, an emissions trading system could 
produce a "triple-dividend" in the form of economic, environmental, and technological 

                                                 
221  EU Green Paper on greenhouse gas emissions trading within the European Union, COM (2000)87, 8 March 

2000, Chapter 3. 
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benefits222.  The key, however, is in the design and implementation of the trading system, and 
the key has yet to be finally fashioned. 
 

2. Implementing the Kyoto Protocol of the United Nations Framework 
Convention on Climate Change 

2.1. The FCCC 
 
Adopted in 1992 at the Rio de Janeiro Earth Summit, the United Nations Framework 
Convention on Climate Change (the “FCCC”) provides the framework for international 
efforts to combat global warming.  Global warming refers to an increase in the average 
temperature of the earth’s surface as a result largely of the growth in human-caused emissions 
of the so-called greenhouse gases, such as carbon dioxide (CO2), methane (CH4) and nitrous 
oxide (N2O)223.  Estimated global warming over the next 100 years could have dramatic 
impacts on the global environment and consensus has largely been achieved that serious 
efforts are therefore required to at least stabilise emissions and to develop strategies to adapt 
to the changing global climate.  
 
The Convention aims at the ultimate stabilisation of atmospheric concentrations of 
greenhouse gases at a level that would prevent dangerous anthropogenic interference with the 
climate system (Article 2).  The timeframe for the stabilisation of greenhouse gas 
concentrations should allow ecosystems to adapt naturally to climate change, ensure that 
catastrophic environmental events foreseen to result from global warming (such as rising sea 
levels, intense storms and droughts, and attendant impacts on food production) are avoided, 
and generally enable sustainable global economic development224. 
 
The Convention establishes an international legal and institutional framework for how the 
Parties should act to reduce net emissions of greenhouse gases into the atmosphere.  Although 
the Parties to the Convention recognised climate change as a serious and “common concern of 
humankind” and undertook to set up a process of addressing it, the Convention itself does not 
specify any international targets for reducing emissions.  The Parties acknowledged, however, 
that specific commitments would need to be undertaken at a later date, as scientific 
understanding of climate change became clearer and the political will of countries to deal with 
the problems created by climate change developed. 
 
Under the Convention and the principle of “common but differentiated responsibilities of 
states”225, the burden of combating climate change falls primarily on the developed country 
parties, which are in fact responsible for the largest share of historical and current emissions.  
The countries listed in Annex I of the Convention (OECD countries and economies in 

                                                 
222 WT/CTE/W/74, United Nations Framework Convention on Climate Change, Note by the CTE Secretariat, 3 

March 1998.  See also EU Green Paper on greenhouse gas emissions trading within the European Union, 
COM (2000)87, Chapter 3. 

223 These three gases are also naturally occurring but increases in the most important of the gases, CO2, are 
caused principally by fossil fuel combustion. CO2 emissions far exceed those of  methane and nitrous oxide, 
overall contributing about 65% of the combined radiative effects of greenhouse gases. 

224 Article 2 of the Convention. 
225 Article 3 of the Convention provides for the protection of the climate system by the Parties “on the basis of 

equity and in accordance with their common but differentiated responsibilities and respective capabilities”. 
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transition)226 thus undertook a commitment to take measures on the mitigation of climate 
change, by limiting greenhouse gas emissions and protecting and enhancing greenhouse sinks 
and reservoirs227.  It was generally accepted that this amounted to a voluntary commitment to 
reduce their greenhouse gas emissions to 1990 levels by 2000.  Importantly, it was stated that 
Parties undertaking obligations to mitigate climate change could do so jointly with other 
Parties and assist other Parties in contributing to the objectives of the Convention228.  It was 
also agreed that the adequacy of these obligations would be reviewed, in the light of the best 
available scientific information and assessment229.  Annex II Parties (mainly OECD countries) 
further committed themselves to financing the submission of national communications and 
the promotion of technology transfer to developing countries230. 
 
The institutional structure established by the Convention, which is also used for the 
administration of the Kyoto Protocol, is centred around the Conference of the Parties 
(“COP”).  The COP is assisted by several subsidiary bodies, notably the Subsidiary Body for 
Scientific and Technological Advice (“SBSTA”), which advises on scientific, technical and 
technological matters and policy-oriented needs of the COP, and the Subsidiary Body for 
Implementation (“SBI”), which was established to assist in the review and assessment of the 
Convention’s implementation and in preparation and implementation of the COP’s 
decisions231.  The Convention’s Secretariat, now permanently located in Berlin, is responsible 
overall for providing support to the COP and the subsidiary bodies and for facilitating co-
ordination and the exchange of information232. 
 

2.2. The Protocol 
 
The Kyoto Protocol was adopted unanimously by the FCCC COP-3 on December 12, 1997.  
It has yet to gain sufficient ratifications to enter into force, and the key debate now is on the 
details of its implementation.  Eventual success in this regard is generally seen to be the key 
to securing the necessary number of ratifications, particularly that of the United States, and 
final entry into force233. 

                                                 
226 Annex I includes members of the Organisation of Economic Co-operation and Development (“OECD”) and 

thereby all Member States of the European Community as well as the EC itself as a “regional economic 
integration organisation”; also twelve “economies in transition” (the countries of Central Europe and the 
former Soviet Union).  Convention Article 22 specifically provides for membership by regional economic 
integration organisations; in the case of the Community in which also Member States are Parties to the 
Convention, their respective responsibilities for performance of their  obligations must be declared.  See 
section 1.5.1. below on Protocol Article 4 concerning the respective EC and Member State obligations to 
meet their emission reduction obligations under the Kyoto Protocol. 

227 Convention Article 4 (2)(a).  Article 4(2) overall sets out the responsibilities of specifically the developed 
country Parties and others Parties (countries with economies in transition) listed in Annex I of the 
Convention. 

228 Convention Article 4(2)(a). 
229 Convention Article 4 (2)(d). 
230 Overall responsibilities of specifically the Annex II Parties are set out in Convention Article 4 (3),(4) and (5).  

The level and methodology of particularly the various financing obligations toward the developing countries 
have remained contentious. 

231 These subsidiary bodies and their mandates were established by the COP-1. 
232 See Energy Policy and Global Climate Change, European Parliament Working Paper W-29 (12-1997), for a 

detailed discussion of the responsibilities and wide-ranging co-ordination activities of the Convention 
Secretariat. 

233  The Protocol will enter into force on the ninetieth day after the instruments of ratification of at least 55 
Parties to the Convention have been deposited, including Annex I Parties accounting for at least 55 per cent 
of the total carbon dioxide emissions for 1990 of Annex I Parties. 
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The core element of the Protocol is a legally binding commitment by Convention Annex I 
Parties to collectively reduce their greenhouse gas emissions by an average of 5.2 per cent 
below 1990 levels in the first commitment period between 2008 and 2012234.  This was mainly 
the result of a consensus reached between the EC, the US, and Japan to reduce their emissions 
by 8, 7, and 6% respectively.  Defined as Quantified Emission Limitation or Reduction 
Commitments (QELRCs), the specific numerical commitments of the Annex I parties 
including the European Community and individual Member States are set out in Protocol 
Annex B.  
 
Each Party’s compliance with its commitment will necessarily involve domestic actions, to be 
determined independently by each Party.  It is understood, however, that an equally essential 
element of compliance for many Parties and probably including EC Member States, will be 
participation in one or more of the three “flexibility mechanisms” that were agreed in Kyoto 
subject to future agreement being reached on the detailed rules and guidelines for their use.  
These flexibility mechanisms are: (i) Joint Implementation (JI) projects entailing co-operation 
among Annex I Parties only; (ii) Clean Development Mechanism (CDM) projects in 
developing countries entailing co-operation with Annex I parties; and (iii) International 
Emissions Trading (IET) among Parties listed in Protocol Annex B (Parties having 
undertaken binding emission reduction commitments).  JI and CDM are clearly project-based; 
IET is inventory-based (i.e., trading of assigned amounts, or parts thereof, allocated to a 
particular source).  While all three mechanisms might be considered a form of emissions 
trading, IET stands on its own as the purest market-based mechanism.  The intent is that an 
emissions trading system would become operational from the year 2008 (i.e., from the start of 
the first “budget” period). 
 
 
Rules on International Emissions Trading in the Kyoto Protocol (Art. 17) 

Base year 1990 (exceptions for economies in transition and for HFCs, PFCs, and SF6) 

Overall target 5% below 1990 level of Annex B countries 

Budget Period 5 years (2008 to 2012), so far one period constituted 

Covered pollutants Sources (and sinks) of six gases as per Annex A (CO2, CH4, N2O, HFCs, PFCs,  
 and SF6) 

Participants Countries listed in Annex B 

Assigned 1990 emissions * reduction coefficient * 5 

Allocation method Grandfathering (free allocation) to the Parties.  To private entities left open 

Bubble Provision Groups of parties may bundle QELRCs and fulfil target jointly 

Unit Carbon dioxide equivalent emissions 

Transfer of QELRCs automatic increase of buyer QELRC (ET/JI) 
 automatic decrease of seller QELRC (ET/JI) 
 automatic increase of buyer QELRC (CDM) 

Unused QELRCs optional banking for use in later commitment period 

Participation voluntary and supplemental 

Reporting of emission Annually 

Source: EC Commission 

                                                 
234 For a detailed description of the debates leading to the adoption of the Protocol, see Report of the Third 

Conference of the Parties to the United Nations Framework Convention on Climate Change: 1-11 December 
1997, Earth Negotiations Bulletin, vol. 12, no 76, of December 13, 1997. 
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The Protocol was a significant achievement but it left a great deal to be done to enable its 
necessary ratification and entry into force.  It left highly complex technical, legal and political 
issues unresolved, and resolution of these issues is essential for effective implementation of 
the Protocol.  Further, its “instructions” for reaching decisions on these issues were not 
consistent.  It was widely thought, however, that dedicated preparation and subsequent 
conferences of the parties aimed specifically at negotiating the details and achieving 
consensus on the means of implementation, would come up with the answers in due course.  
As noted later below, however, major gaps in negotiation positions still exist and success has 
still not yet been achieved.  However, there remain strong hopes that a resumption of 
negotiations in 2001 may secure agreement on the number of outstanding points, including 
emissions trading. 
 

2.3. The Green Paper on Emissions Trading 
 
In order to prepare the EU for the ratification of the Kyoto Protocol after the COP-6, and gain 
experience before full international emissions trading starts in 2008, the European 
Commission on 8 March 2000 launched the European Climate Change Program (ECCP) and 
issued a consultative Green Paper on greenhouse gas emissions trading within the European 
Union235.  The Green Paper foresees the start of an EC emissions trading programme in 2005. 
 
The Green Paper clarifies the Commission’s general policy perspective on emissions trading. 
Trading is first defined:  
 
Emissions trading, whether domestic or international, is a scheme whereby entities such as 

companies are allocated allowances for their emissions.  Companies, that reduce their 

emissions by more than their allocated allowance can sell their “surplus” to others who are 

not able to reach their target so easily.   

 
The Green Paper analyses a number of options in emissions trading, such as sector coverage, 
the allocation of emission allowances, the relation of emissions trading with other technical 
regulations and environmental policies, etc.  The answers are left open, though Commission 
preferences are apparent.  In the meantime, consultation responses have indicated strongly 
divergent views among the interested parties. 
 
With regard to who actually participates in trading, the Commission points out that the 
Protocol provides for international emissions trading between the Parties but without any 
obligation for the Party itself be involved.  Private entities as well as Parties could thus in 
principle participate.  Moreover, the Commission notes that the Protocol implicitly permits 
mutual recognition of allowances traded between companies within their domestic schemes.  
It is the Commission’s own view that, in such case, the involvement of companies in 
emissions trading and connecting the trading schemes between the EU (or Member State) and 
the third Parties could enable lower costs to implement the Kyoto commitments. 
 
As for sectoral involvement, the Commission suggests that five criteria should be taken into 
account, i.e., environmental effectiveness, economic efficiency, the potential effects on 
competition, administrative feasibility, and the possible existence of alternative policies and 

                                                 
235  European Commission, Green Paper on greenhouse gas emissions trading within the European Union, COM 

(2000)87, 8 March 2000 (“Green Paper on Trading”). 
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measures.  It is considered that those sectors which generate a large volume of emissions and 
whose costs of reducing emissions are very different would fit these criteria.  Moreover, the 
Commission recognises that the sectors whose average costs of reduction efforts are the 
highest might be particularly interested in emissions trading. 
 
On the basis of a paper prepared by Centre for Clean Air Policy (Washington DC) “Design of 
a practical approach to greenhouse gas emissions trading combined with policies and 
measures in the EC”, the Commission estimates that about 45% of EU carbon dioxide 
emissions are generated by the sectors set out in the table below and that these sectors might 
be possible to be covered in an emissions trading system. 
 
 
Sector Percentage of EU15 CO2 

Emissions 
Electricity and heat production 29.29% 
Iron and Steel 5.4% 
Refining 3.6% 
Chemicals 2.5% 
Glass, pottery and building materials (including cement) 2.7% 
Paper and printing (including paper pulping) 1.0% 
Total 45.1% 

Source: EUROSTAT 1997 figures 
 
As for those sectors which are not covered by the emissions trading system, the Commission 
suggests to impose equivalent policies and measures on them in order to avoid potential 
competitive distortions. 
 
A crucial related issue concerns allocation of allowances and fair treatment of new entrants to 
the emissions trading system.  Initial allocation could take place by “auctioning” (selling the 
allowance to the highest bidder) or by “grandfathering” (allocation for free based on historical 
emissions).   The Commission emphasises the benefits of the auctioning approach (revenues, 
transparency and equity of access), but it could have expected the strong industry opposition 
to this approach.  Indeed, widely divergent views on the allocation system, including among 
governments, could frustrate the objective of setting up a Community trading system by 2005.  
Denmark, for example, is reported to favour an auction system yet, in its own domestic 
trading scheme initiated in January 2001 (first within the EC), applies the grandfathering 
allocation236. 
 
Concerning new entrants, the Commission foresees that new entrants would be required to 
purchase allowances, whereas original participants may be allocated credits without cost 
(grandfathering system).  If this disparity in fact arises, there could arise a perception that new 
entrants would be unfavourably treated compared with the existing participants.  To counter 
this and help avoid new entrants from facing difficulties of entering the market, the Member 
States would need to ensure that allowances are available for newcomers, on equal terms as 
those for existing companies. 
 

                                                 
236  Split over Rules Could Delay EU Emission Trading Scheme, Environment Watch, 2 February 2001, at 3. 
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In terms of competitiveness, the Commission takes the view that both new entrants and 
existing companies would, on balance, be similarly situated.  To justify this view, the 
Commission provides the following reasons: first of all, new companies would not have to 
bear the costs of “stranded assets” (i.e., investment made without the knowledge of a future 
policy);  second, existing companies that have been “given” allowances (“grandfathered”) still 
have to bear the costs of using these allowances; third, the fact that existing companies are 
“grandfathered” allowances does not make them a better or more efficient producer than new 
entrants; fourth, the more the new entrants are the fewer the chances will be that existing 
companies can monopolise the market.  Nevertheless, there might be one aspect in which 
newcomers might be disadvantaged -- compared with existing companies that have received 
realisable assets, new entrants may have less access to capital. 
 
Having regard to the compliance and enforcement considerations, the Commission suggests in 
the Green Paper that the strength and integrity of any trading regime will depend largely on its 
compliance provisions and a “robust” enforcement regime.  To prevent non-compliance, 
besides monitoring, verification, tracking and reporting systems concerning companies’ actual 
emissions and allowances traded, strong penalties which would significantly exceed the cost 
of complying are recommended to contribute to effective enforcement.  In addition, at the 
Member State level, the Commission recommends that both the Community and other 
Member States should be able to take enforcement action against a Member State which does 
not meets its respective burden sharing obligations237. 
 
Despite the challenges of designing a fair and effective trading system, the overall need to 
face these challenges and make progress towards implementation of trading system is clear - 
according to the Commission, GHG emissions in Europe have been increasing rather than 
decreasing over the past few years.  Therefore, without a reinforcement of policy measures 
such as emissions trading, it is unlikely the EU will be able to achieve its commitment under 
the Kyoto Protocol238.   
 

2.4. Failure of COP-6  
 
The Sixth Conference of the Parties (COP-6) to the FCCC was held in the Hague, The 
Netherlands, from 13-25 November 2000.  However, after two weeks of intensive 
negotiations, the parties failed to reach agreement on guidelines for curbing greenhouse gas 
emissions and finally were obliged to suspend the talks.  Agreement could not be reached on 
fundamental issues for implementing the Protocol, including an international emissions 
trading system, carbon sinks (forests and other pieces of land that absorb CO2, a compliance 
regime, and funding.  These key outstanding issues were initially expected to be discussed 
further in a near-term resumption of COP-6, first in December/early 2001 and, when this 
didn’t materialise, potentially in May 2001; as at the time of this writing, a resumption of the 
COP-6 negotiations has again been pushed back, to July 2001, but even this has not been 
fixed.  Further, the new U.S. presidency of G.W. Bush has raised serious questions whether 
the U.S. will be anxious to re-start the negotiations. 
 

                                                 
237  Id., at Chapter 9.3. 
238  Id.  
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The main COP-6 discussions on emissions trading related to the operating rules and 
procedures, including: supplementarity, the modalities and rules for trading, and a compliance 
system.   
 
On the crucial and long-contentious supplementarity issue (i.e., whether a limit should be 
placed on a country’s use of trading to meet its national reduction commitment), the U.S. and 
Japan went into the COP-6 wanting no limit on use of the “flexible mechanisms”, whereas 
other countries, led by the EU, were insisting that there should be a “quantitative” limit (later 
during the conference, the EU shifted its emphasis to a “qualitative” limit) on the use of these 
mechanisms.  The EU considers that countries should reach the reduction targets primarily 
through domestic policies and measures, and that international emissions trading, inclusion of 
carbon “sinks” and use of the other “flexible mechanisms” to generate emission credits should 
only be used as a supplement to meet the Kyoto commitment.  COP-6 President Pronk tabled 
a compromise and proposed that developed countries, which are listed in Annex I of the 
Protocol, should implement their commitments “mainly” through domestic action.  However, 
this proposal was deemed to be insufficient and disagreement on the degree of acceptable use 
of emissions trading remained at the close of the conference. 
 
On the trading modalities and liability issue, China, for example, supported a combination of 
“commitment period reserve” and “surplus units” options.  President Pronk proposed that 
Parties subject to Annex I should retain a portion of their assigned amounts (i.e., the amount 
of emissions the Party may emit during the commitment period) in their national registers, 
specific to that commitment period, based on projected or recent emissions.  A rate of 70% 
was recommended.  As for surplus units, the proposal suggested that emission reduction units 
and parts of assigned amounts could be exchanged according to rules and procedures to be 
established by the COP/MOP.   
 
Concerning the issue of compliance relating to emissions trading, many countries have 
recognised that a strong compliance system is necessary to ensure both that permits issued 
match assigned amounts and that actual emissions match permits, e.g., developed countries 
would not oversell their emissions credits.  In its position paper for COP-6, the EU proposed 
to establish a Compliance Committee, which would consist of two branches, i.e., a 
“facilitative” branch and an “enforcement” branch.  The facilitative branch would be 
responsible for providing assistance for Parties, in particular developing countries, to 
implement their commitments.  The enforcement branch would be responsible for 
determining and enforcing the consequences of non-compliance.  The EU further suggested 
that if a Party does not meet the requirements for participating in a mechanism, the 
enforcement branch could act to suspend that country’s ability to use that mechanism.   
 
Beyond compliance rules for emissions trading, an efficient and effective compliance system 
for the Protocol as a whole is deemed essential to the confidence and credibility of the Kyoto 
Protocol.  It’s perceived that, without an effective compliance regime, the Kyoto Protocol will 
fail, whatever liability rule is chosen239.  Following COP-6, however, there continues to be no 
trade measure or legally binding consequences established to deal with non-compliance240.   
 

                                                 
239  Using Forests as CO2 Credits Could Sink Kyoto, Environment Watch: Europe, 23 June 2000, Page 6. 
240  WT/CTE/W/123, Communication from the Secretariat of the United Nations Framework Convention on 

Climate Change, 8 July 1999. 



International Environmental Policies, Globalisation and the WTO 
 
 

 
 - 93 - PE 302.525 

A joint working group under the FCCC has sought to develop rules for a comprehensive 
compliance system, of which the functions would include compliance facilitation and non-
compliance prevention (i.e., a Compliance Committee composed of a facilitative branch and 
an enforcement branch).  The majority of the Parties support a system with mandatory effects.  
At the current stage, the Parties have agreed that the legally binding consequences in the case 
of non-compliance, in particular for exceeding emission reduction targets, would include a 
combination of:  
 
(a) Recommended policies and measures; 

(b) action plan on how the shortfall will be met; 

(c) loss of full or partial access to the Kyoto mechanisms; 

(d) requirement to restore the excess tonnes in the subsequent commitment period; 

(e) mandatory financial payments241. 

 
No agreement has been reached yet on provisions for appeal.  Considerable detailed work and 
discussions on the compliance system were expected to be completed at the COP-6242.  
However, no consensus on a text was reached by the end of the conference.   
 
The most controversial issues still to be negotiated include: differentiating treatment of 
compliance for developed and developing countries; enforcement consequences; the method 
of adoption of a compliance regime; and the composition of the compliance bodies.  For 
instance, on the matter of facilitation, the U.S., the EU and other developed countries have 
called for the same treatment between the Parties, whereas China, Russia, and some other 
developing countries emphasised that countries of different economic levels should have 
differentiated rights and responsibilities in all cases.  On legal consequences, Japan, Australia 
and Russia have argued for a non-binding regime.  Both the U.S. and the EU support a legally 
binding system, while the U.S. has concluded that it is not necessary to impose punitive 
consequences. 
 
The EU has suggested, in its position paper, several types of penalties to punish developed 
countries’ non-compliance with their commitments, e.g., pay into a Compliance Fund a 
certain sum for each tonne of CO2-equivalent emitted beyond its emission target (including a 
penalty rate to compensate for the delay in achieving its target), suspension of the country’s 
rights and privileges, etc.  
 
As a compromise, President Pronk proposed that the mandate of the enforcement branch 
should be limited to Annex I Parties, however the differentiated responsibility principle 
should not be applied in the case of facilitative consequences.  Also, a deduction from the 
following commitment period with a penalty rate of 1.5 to 1.75% should be used to punish 
non-compliance with the assigned amounts.  Detailed guidelines concerning the method of 
adoption of the compliance system and other unsolved issues will need to be covered at the 
resumed COP-6 session. 
 

                                                 
241  WT/CTE/W/174, The United Nations Framework Convention on Climate Change (UNFCCC), 

Communication from the UNFCCC Secretariat, 23 October 2000. 
242  WT/CTE/W/153, Communication from the UNFCCC Secretariat to the WTO Committee on Trade and 

Environment, 8 July 1999.   
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2.5. Potential conflicts between an Emission Trading System and the WTO rules 
 
The Secretariat of the FCCC has issued several Communications to the WTO’s CTE 
concerning the objectives and status of the climate change instruments.  The FCCC 
Secretariat confirms that the ultimate objective of the FCCC is to stabilise atmospheric 
concentrations of GHGs, and that the Kyoto Protocol establishes legally binding 
commitments for reduction of GHG emissions to meet the stabilisation objective.  The regime 
also gives parties a certain degree of flexibility in how they make and measure their emissions 
reductions, recognising a range of market-based and regulatory policy instruments  as a means 
to achieve national commitments.  Countries will normally adopt a mix of instruments 
depending on national circumstances. The Secretariat points out that Article 3.5 of the FCCC 
states that measures taken to combat climate change, including unilateral measures, should 
not constitute a means of discrimination on international trade; this is reaffirmed by the 
Protocol243.   
 
While no trade measures are included in the current climate change instruments, trade 
implications could nonetheless arise from national implementation of measures to maintain 
compliance with the country’s emissions commitment.  The issue of interaction between the 
WTO rules and mechanisms of the Protocol has been raised at the technical level, but has not 
yet been addressed by the FCCC Subsidiary Bodies as a policy issue. 
 
However, the EC has examined the issue whether conflicts might arise between an emissions 
trading system under the Kyoto Protocol and the WTO rules244.  The analysis examines 
potential emissions trading at both the sovereign/governmental level and at the private level, 
e.g., involving companies in the private sector.   It concludes in this respect that the WTO 
rules do not cover trading at the sovereign level, with the result that the WTO rules would not 
constrain any government Party in the choice of other Parties to the Protocol with which 
emission units could be traded.  For example, a Party could choose not to engage in trade with 
another Party not in compliance with its own commitments245.   
 
However, the issues could get substantially more complicated when the examination moves to 
the level of trading by private entities.  At this level, it must be assumed that rules would need 
to be established with regard to: i) transfer and mutual recognition of emission allowances 
(raising issue of what standards and conditions will govern the allowances’ validity within 
each jurisdiction?); ii) incidence of regulation (which entities will be covered by the system?); 
and iii) allocation of the allowances (how will allowances be issued to the regulated entities?).  
In these regards, the rules eventually imposed concerning ii) and iii) are considered most 

                                                 
243  The FCCC Secretariat has submitted several Communications to the CTE relating to the Convention and 

Protocol regimes: WT/CTE/W/74 of 3 March 1978; WT/CTE/W/123 of 8 July 1999; WT/CTE/W/153, 
already cited, supra; and WT/CTE/W/174 of 23 October 2000. 

244  Jacob Werksman and Jürgen Lefevere, WTO Issues Raised by the Design of an EC Emission Trading System, 
June 1999 (Scooping Paper No. 3; Commission Study Contract B4-3440/98/000795/MAR/B1).   

245  Id., at 5.  There would be no WTO coverage of the sovereign trading because such trading would not create a 
market in either goods or services. 
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likely to affect competitive relationships between products and services governed by the 
WTO246.   
 
In particular, these rules could act to promote or restrict the export or import of energy or 
energy related products or services.  Similarly, allocation systems might give rise to 
allegations of discriminatory treatment against or between foreign products, services or 
service suppliers247.  This analysis makes clear that the market of concern from the WTO 
perspective is not the trading of allowances, but rather the exchange of products and services 
that may be affected by the design of rules governing the emissions trading system (i.e., the 
rules could be considered ‘measures’ with the capability of affecting trade in products and 
services).  In this regard, it is considered that the WTO concerns would probably be greatest 
when allowances are required at the (upstream) extraction end of the fuel cycle, in which case 
suppliers of fuel extracted or refined outside the EC could be required to surrender an 
allowance upon importation into the EC territory and thereby raising questions of GATT 1994 
Article XI violation and potentially GATS violation as well concerning delivery of energy 
services248.   
 
Where GATT 1994 or GATS violations would be determined, the respective “exceptions” 
provisions (Article XX GATT and Article XIV GATS) could be asserted.   While as already 
noted in this Study the WTO jurisprudence shows that the exceptions are to be narrowly 
construed, the analysis carried out for the EC concludes that emissions trading systems that 
are designed pursuant to rules agreed and established in the FCCC/ Kyoto Protocol 
framework (and hence unlikely to be deemed arbitrary or unjustifiable or a disguised 
restriction on trade), may well pass the WTO scrutiny.  Disputes involving the potentially 
problematic applicability of the WTO rules, at least amongst Kyoto Protocol members, might 
of course be avoided if the members can agree that disputes thereunder should be resolved 
instead by a forum operating under the auspices of the Protocol249. 

                                                 
246  Internationally traded emissions allowances as such are considered neither goods nor services under the 

WTO.  While allowances might be considered a “negotiable instrument” under the GATS with the result that 
trade in allowances might be subject to GATS disciplines, at best these could constrain Members from 
placing quantitative restrictions on the ‘import’ of allowances but would not require a Member to recognise 
the validity of an allowance after its importation for purposes of offsetting emissions within that country’s 
territory.  Id, at 10. 

247  Id, at 3-4. 
248  Id., at 13.  Whereas if the allowance is required from the seller at the point of delivery or sale within the 

domestic market, the GATT 1994 and GATS national treatment rules could come into play. 
249 Id., at 20. 
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VII. DEVELOPING COUNTRIES 
 
The relationships between trade liberalisation, development and environmental protection 
have been well recognised.  For instance, Agenda 21 notes that economic growth, social 
development, and  poverty eradication are necessary conditions for global sustainability, and 
calls for international co-operation to help developing countries deal with their development 
problems250.  The Rio Declaration emphasises that poverty elimination is an indispensable 
requirement for sustainable development and that development and environmental protection 
are interdependent251.  While calling for a mutually supportive relationship between trade and 
environment, Agenda 21 also points to the importance of dealing with the root causes of 
environment and development problems in a balanced manner that avoids the adoption of 
environmental measures resulting in unjustified restrictions on trade252.  Therefore, in order to 
accelerate sustainable development, notably in the developing countries, it is essential both to 
further integrate developing countries into the multilateral trading system and to respond 
appropriately, in realms such as environmental measures, to the implications of their 
integration. 
 
Market access of developing countries has improved significantly since the 1940s as a result 
of reductions in average tariff rates to low levels pursuant to the successive rounds of GATT 
trade negotiations253. Developing countries today produce one-third of global exports of 
goods.  Moreover, during the past 20 years the composition of developing country exports has 
gradually changed, from trading mainly commodity goods to manufactured products.  The 
share of manufactures in developing country exports more than doubled in the years 1980 to 
1995, to reach 73%.  “Developing countries do no predominantly rely on agricultural goods or 
primary commodities for export any longer”254.  The economic benefits, including poverty 
reduction alongside GDP growth, have been important.  That said, however, the increasing 
integration of developing countries into the multilateral trading system has also brought these 
countries important new challenges, and opportunities, within the context of the WTO 
system255.  
 
While traditional trade measures such as quantitative restrictions and tariffs remain of 
concern, developing countries’ increasing exports of manufactures have given rise to 
increasing concern now also regarding the newer areas of national regulatory measures that 
can affect trade, including issues of environmental standards and technical barriers.  
Moreover, in recent years, developed countries have increasingly insisted on bringing a “non-
trade” agenda into the WTO.  The process began with the inclusion of intellectual property 
rights and is continuing to move in this direction with proposals for inclusions of social (i.e., 
labour) standards and environmental clauses in the WTO provisions.  In virtually every non-
trade area, concessions are expected to flow from developing to developed countries.  
Developing countries have thus expressed fear that the enhancement of the non-trade 
concerns in the WTO might weaken the achievements of the Uruguay Round, place their 

                                                 
250  Agenda 21, Chapter 33. 
251  The Rio Declaration on Environment and Development (1992), Principle 5 and 25. 
252  Agenda 21, Chapter 39. 
253  WT/CTE/W/105, Trade Liberalisation and the Environment: A Positive Agenda for Trade Reform, 

Submission from Australia, 2 February 1999, para. 12. 
254  G/TBT/W/130, Technical Barriers to Trade and Standards: Challenges and Opportunities for Developing 

Countries, Communication from the World Bank to the Committee on TBT, 22 March 2000, para. 4. 
255  Id., Introduction. 
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current market access and trade at risk, and compromise their development objectives.  
Special attention is drawn to the need to examine those new developing country issues, in 
particular concerning the impact on the least-developed among them256. 
 

1. Environment measures as barriers to market access 
 
Environmental policies include technical regulations and voluntary standards for 
environmental protection purposes, e.g. labelling and packaging requirements, recycling 
requirements, product-content requirements, etc.  A shift from “end-of-pipe” pollution control 
to “life-cycle” pollution prevention and cleaner production has become a relatively recent 
trend of environmental policy making in developed countries, notably in the EC.   
 
There have been complaints from WTO members that environmental measures, especially 
unilateral ones, might be used as “green protectionism” and lead to non-trade obstacles.  In 
particular, developing countries have expressed the fear that the high compliance costs and 
technical difficulties to comply with these requirements will lessen their already weak 
competitiveness257.  It has been suggested that safeguards that can prevent countries from 
using product standards as non-tariff trade barriers are needed to draw the line between 
legitimate environmental regulation and “green protectionism”258.   
 
With regard to the emergence of non-product related process and production method criteria 
(PPMs), developing countries note that developed country policies based on PPMs are not 
reflecting developing countries’ environmental priorities and they want to avoid the 
discussion on PPMs in the context of WTO.  Moreover, it is considered that developing 
countries will face particular difficulties in switching to different PPMs (which may based on 
specific technology that developing countries do not have) in order to be able to enter 
developed countries’ markets, even if the compliance is not mandatory. Therefore, developing 
countries point out that PPMs measures might impose trade restrictions on their exports and 
reduce their export revenues259. 
 
In order to prevent the potential conflicts between trade and environmental policies and 
provide tools to make them mutually supportive, UNCTAD has carried a series of country 
case studies which provide a thorough analysis of the practical implications that 
environmental measures can have on market access, especially in relation to developing 
countries.   
 

                                                 
256 See WT/CTE/W/101, Technical Barriers to the Market Access of Developing Countries, 25 January 1999. 
257 Trade and Sustainable Development, Robert Repetto, 14 June 1994, Chapter 3. 
258 See Robert Repetto, Trade and Sustainable Development, prepared for the United Nations Environment 

Programme, Chapter 3 (“The Effects of Environmental Policy on Trade”).  Repetto indicates that criteria 
such as in the chapeau of Article XX of GATT 1994 (prohibiting measures that are discriminatory or 
unjustified or a disguised restriction on trade) could be useful.  However, the author criticises the existing 
GATT Panel decisions, which, he believes, do not present a right balance and “unduly limit the scope of 
[national] environmental policy”.  For example, GATT Panels have placed the burden of proof on standard-
setting countries, which Repetto considers weakens their right to set up their own national environmental 
policies. 

259  WT/CTE/W/101, Technical Barriers to the Market Access of Developing Countries, Background Note by the 
Secretariat of CTE, 25 January 1999; see also, WT/CTE/W/177, the Study of the Effects of Environmental 
Measures on Market Access, Communication from India, 27 October 2000. 
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The results of these studies shows that, compared to other competitive factors in international 
trade, environmental control costs have not been reported to be high, except for the 
compliance costs in the PPMs-related labelling area260, and that environmental measures 
(including unilateral trade restrictions with extra-territorial effects) have not yet had a 
significant effect on developing countries’ competitiveness.  However, the competitiveness 
effect of environmental measures on small and medium sized enterprises (SMEs) in 
developing countries may be high, given the fact that SMEs have less capital (e.g. 
certification is a very costly procedure; installations for recycling and waste treatment will 
reduce the profitability in small scale economies) and technical facilities (e.g. in the testing 
and inspection areas) to comply with the environmental requirements set by the developed 
countries261.   
 
The UNCTAD studies further indicate that, to solve the developing country problems from 
the root, namely lack of information, technology and financial support to comply with 
environmental rules, free trade and establishing domestic environmental standards in 
developing countries is essential262.   
 

2. Environmental benefits of trade liberalisation 
 
With respect to developed countries, their trade barriers have exacerbated significant 
environmental pressures in developing countries, especially those low-income commodity-
dependent ones.  For example, tariff peaks and tariff escalation appear to remain after the 
Uruguay Round in certain sectors which are highly important to many developing countries, 
e.g. agriculture products, textiles and clothing, metals, leather products, rubber products, 
wood products, etc.263.  Non-tariff trade barriers applied to higher stages of processing in the 
production chain also exist, e.g., inappropriate technical standards264.  These trade barriers 
have prevented developing countries from innovating and diversifying their export structures 
through moving into the processed products market (i.e. final value-added products).   
 
As a consequence, some developing countries have been forced to intensify exports of a 
limited range of primary commodities or high polluting industrial goods (e.g. textile) which 
contribute to over-exploitation of natural resources and environmental degradation.  In 
addition, low export incomes and less access to value-added activities hampers developing 
countries’ efforts to improve their environmental protection facilities and social welfare265.   
 
For developing countries, inward-looking, trade-restricting development policies have already 
produced serious environmental problems along with significantly lower living standards.  

                                                 
260 WT/CTE/W/26, The Effects of Environmental Measures on Market Access, Especially in Relation to 

Developing Countries, in Particular to the Least Developed Among Them, Note by the Secretariat of the 
CTE, 26 March 1996, Section II. 39. 

261 See WT/CTE/W/101.  See also WT/CTE/W/26, Section III.  
262 See WT/CTE/W/26, Section III. 
263 See WT/CTE/W/105, paras. 13 and 14. 
264 WT/CTE/W/25, Item 6: the effects of environmental measures on market access, especially in relation to 

developing countries, in particular to the least developed among them, and environmental benefits of 
removing trade restrictions and distortions, Tariff Escalation, Note by the CTE Secretariat, 22 March 1996, 
para. 6. 
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Currently, it has been seen that the more open the developing countries are, the better capacity 
they will have to improve their living condition and achieve sustainable development.   
 
China has been cited as an example.  Before China initiated economic reforms and opened its 
market to the outside world in the late 1970s, the Chinese government intervened in the free 
market by closing the trading frontier, pursuing centrally-planned economic policies, and 
establishing many inefficient, state-owned heavy industries, which caused poverty, mis-
management of natural resources, enormous pollution, and environmental degradation266.   
 
India has been cited as another example267.   
 
For developing countries which are importers, less trade restrictions along their borders can 
enhance competition, increase the availability of environmental-related goods and services, 
introduce more environmental cost-efficient products and healthy consumption patterns,  lead 
to more rational use of domestic natural resources and reduce pollution.   
 
For developing countries which are exporters, eliminating trade restrictive measures in 
developed countries can reduce poverty by expanding trade, encourage a sustainable rate of 
natural resource exploitation, diversifying export structures, generate more revenues for 
environmental protection facilities, change environmental protection mentality, enhance 
access to environmentally friendly technologies and information, and raise the level of 
environmental standards268.   
 
WTO members have generally recognised that trade liberalisation cannot automatically 
guarantee a better environment and, only when free trade and environmental policies work 
together can they bring a sustainable result269.  The benefits for developing countries 
mentioned above are only the potential environmental improvements that can be gained by 
trade liberalisation if trade policies are accompanied by sound environmental policies and 
instruments. 
 

3. Capacity Building and Technical Assistance 
 
In general, developing countries have less access to environmentally sound technologies, 
information and qualified human resources, and lack infrastructural and monitoring facilities.  
Therefore, without technical assistance from developed countries, developing countries are 
less capable to meet international standards consistent with WTO rules but going beyond their 
technical ability or financial capacity.  Moreover, the facts that very few developing countries 
participate in the creation of international standards (while, most of them are obliged to 
follow the standards) and that developing countries have fewer domestic standards than 
developed countries, makes it more difficult for developing countries to understand these 
standards and more expensive to comply with them270.  In addition, few developing countries 

                                                 
266 Repetto, supra, Chapter 2. 
267 Id. 
268 WT/CTE/W/67, Environmental Benefits of Removing Trade Restrictions and Distortions, Note by the 

Secretariat, 7 November 1997, paras. 8-11.  See WT/CTE/W/105, para. 16.  See also WT/CTE/W/25, paras. 
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269 See WT/CTE/W/25 para. 12.  See also WT/CTE/W/36, Section II. 6. 
270 See WT/CTE/W/101. 
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can exploit and benefit from the positive trade opportunities generated by environmental 
measures because of their inadequate skill and new technologies271.  Therefore, capacity 
building and technical assistance are of vital importance for developing countries both to 
successfully comply with their basic obligations on standards in multilateral disciplines and to 
be better integrated into the world economy and trading system. 
 
Taking into account that economic, social and political conditions and environmental 
concerns may differ between countries, in particular between developed and developing 
countries, the Rio Declaration Principle 7, together with Principle 11, provides a “common 
but differentiated responsibilities” principle.  It is recognised that this principle is not an 
exemption of responsibilities but a flexible means to assist developing countries to implement 
their obligations and rights under international rules272.  Developing countries still have to 
commit themselves to global sustainable development.  In the meanwhile, given their specific 
economic, social and environmental difficulties, developing countries can get special 
treatment in terms of implementing time limits and financial and technical help. 
 
Special and differential provisions based on the “common but differentiated responsibilities” 
principle are included in all WTO agreements. Under these provisions, there are two 
categories:  (a) more flexible terms within specified time limits; and (b) clauses which say in 
broad terms that developed countries should help developing countries in specific areas (i.e. 
capacity building and technical assistance)273.   
 
In addition, both the Rio Declaration Principle 9 and Agenda 21 (Chapter 37) call for 
international co-operation to strengthen capacity-building for sustainable development in 
developing countries by improving scientific understanding and enhancing technology co-
operation.  Capacity building has been defined in different ways.  The United Nations 
described it as “the process by which individuals, groups, organisations, institutions and 
societies increase their abilities to perform core functions, solve problems, define and achieve 
objectives; and understand and deal with their development needs in a broad context and in a 
sustainable manner”274.  International communities have worked to provide funds and 
expertise with the aim of building capacity in the area of trade, environment and development 
in developing countries, including, for example, high income developing countries (China and 
India) and the least developed countries in Africa.  These capacity building programs have 
been undertaken in the fields of information access, education, institutional reform, and 
standards infrastructure.   
 
Article 11 of the TBT Agreement lists the areas of technical assistance which developed 
countries should provide for developing countries, i.e. preparation of technical regulations, 
establishment of national standard-setting bodies, participation in the international standard-
setting bodies, assessment of conformity with standards adopted, etc.  At the moment, 
technical assistance has been sought in developing countries in the fields of: preparation of 
appropriate domestic TBT and SPS rules; establishment of standards institutions, test 
laboratories and inspection services; standards implementation and monitoring; enhancement 
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of information access in developed countries’ market; designation of trade-related adjustment 
assistant programs, etc.275.  Currently, this assistance is mainly in the form of seminars and 
workshops276. 
 
To date, however, technical assistance from developed countries has not successfully served 
the interest of capacity building.  For instance, the design and management of foreign 
technical assistance in certain countries does not fit their specific economic or social 
situations and, therefore, cannot solve the range of local development problems in these 
countries.  In some cases, inappropriate foreign technical assistance has even disturbed the 
development of domestic capacity in developing countries277. 
 
 

                                                 
275  Constantine Michalopoulos, Trade Policy and Market Access Issues for Developing Countries, 2 September 

1999, Chapter III, paras. 2 and 3. 
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September – October 1996, page 53. 



International Environmental Policies, Globalisation and the WTO 
 
 

 
 - 103 - PE 302.525 

VIII. ENVIRONMENTAL ASSESSMENT 

1. Introduction 
 
Environmental Assessment (EA) is a planning process used to predict, analyse and interpret 
the significant environmental effects of economic and development activities and to provide 
information that can be used during decision-taking.  The purpose of EA is to ensure that 
policy initiatives are environmentally sound and sustainable.  By ensuring that human and 
economic activity is adjusted to meet resource and ecological constraints, EA has become one 
of the key mechanisms for promoting sustainable development278.     
 
EA has an important role at different levels.  It is centred on, but not restricted to, 
environmental impact assessment (EIA), which is directed primarily toward process 
implementation and has specific reference to project design planning and approval.  
Regarding specific projects, principle 17 of the Rio Declaration declares that “Environmental 
Impact Assessment, as a national instrument, shall be undertaken for proposed activities that 
are likely to have a significant adverse impact on the environment and are subject to a 
decision of a competent national authority.”   
 
Both Article 14 (1) of CBD and Article 4 (1) (f) of UNFCCC require the members to 
introduce assessment on their relevant social, economic and environmental policies and 
actions that are likely to have significant adverse effects on the quality of the environment 
(i.e. biological diversity, climate) with a view to avoiding or minimising such effects.    
 
With regard to environmental policy assessment, Chapter 39 of Agenda 21 acknowledges that 
assessment of international agreements is one of the effective implementation instruments to 
integrate environmental and developmental concerns into decision-making, and requires 
countries to review and assess periodically both the past performance and effectiveness of 
existing international agreements as well as the priorities for future law-making on sustainable 
development. 
 
Concerning trade agreement assessment, for example, there are two types of EA, i.e., ex ante 
and ex post environmental assessment.  For example, an ex ante environmental assessment is 
carried out before or during trade negotiations.  The purpose of such assessment is to shape a 
country’s policy priorities and to aim for an environmentally sound negotiation outcome.  An 
ex post environmental assessment is undertaken after the conclusion of a trade agreement.  
The function of this assessment is to facilitate a country’s capability to reduce environmental 
harms and enhance environmental benefits when translating a trade agreement into its 
domestic rules or policies.  The experience, methodologies, and data gained from ex post 
environmental assessment can also be used for ex ante assessments on future trade 
negotiations279. 
 
To analyse environmental impacts, there are two categories of effects that can be taken into 
account, i.e., regulatory effects and economic effects.  A trade agreement may bring changes 
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to a country’s international rights and obligations and its domestic environmental polices.  
Subsequently, these changes may have potential impacts on either the local or the global 
environment.  A trade agreement may also bring changes to a country’s economic 
development and structure, which might lead to certain environmental impacts as well.  Most 
countries use a “screening and scooping” process to identify all the possible effects first, and 
then examine in detail the measures that have the most significant and direct impacts on the 
environment280. 
 
In addition, it is recognised that a number of other factors will also have environmental 
implications with or without accompanying trade agreements, such as economic growth, 
inflation, fiscal policy, labour market dynamics, etc.  Therefore, when undertaking an 
environmental review, it is essential to distinguish between the environmental impacts of 
trade agreements and those of other influential factors281. 
 

2. The OECD’s Workshop on “Methodologies for Environmental Assessment 
of Trade Liberalisation Agreements” 

 
In October 1999, the OECD held a workshop on “Methodologies for Environmental 
Assessment of Trade Liberalisation Agreements”282.  Firstly, it is widely considered that 
environmental assessment of trade agreements is not well developed and the approaches in 
various countries are very different.  As a result, at the current stage, it would be premature to 
develop detailed, multilateral guidelines on environmental assessment of trade agreements.  
Secondly, the OECD workshop participants welcomed further development of assessment 
methodologies concerning environmental impacts of trade agreements on production, 
distribution and other economic aspects (economically-driven environmental effects) as well 
as on the impact of trade agreements on multilateral environmental standards and agreements 
(regulatory effects)283.  Finally, as for the function of environmental reviews, it was suggested 
that environmental reviews should be used to influence the policy-making process, in the 
sense that a country could use such assessment to determine their policy priorities, their 
negotiation position, and complementary measures284.   
 
Several approaches to undertake the economic analysis of environmental reviews have been 
suggested, i.e. sectoral approaches, economic modelling approaches (including computable 
general equilibrium models, partial equilibrium models, the extended domestic resource cost 
approach, the comprehensive model for policy assessment).  However, each approach has 
shortcomings and there is no best solution fit for all.  For example, sectoral approaches will 
not take intersectoral effects into account and computable general equilibrium is limited by 
funding and data availability.  Considering the possibility that different approaches may be 
complementary, the participants of the OECD workshop supported a diversity of 
approaches285.   
 

                                                 
280 Id., para. 5. 
281 Id., para. 8. 
282 WT/CTE/W/133, Methodologies for Environmental Assessment of Trade Liberalisation Agreements, 

Communication from the OECD, 29 February 2000. 
283 Id., para. 2. 
284 Id., para. 38. 
285 Id., paras. 10-15. 
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Two approaches in particular were proposed to assess the regulatory effects of trade 
liberalisation agreements, i.e., a sectoral approach and rule-by-rule approach.  The sectoral 
approach comprises three stages, namely, a pre-negotiation stage (screening and scooping the 
coverage of the issues), assessment stage (examining measures according to scenarios), and 
post-negotiation stage (examining new measures and its constraints).  The rule-by-rule 
approach involves the assessment of the obstacles for environmental policy-making brought 
by international trade agreements286.   
 
During the OECD workshop, the issue of independence was addressed.  Participants 
acknowledged that assessment independence is essential to ensure a creditable result of 
environmental reviews, although it was generally recognised that it is impossible for 
environmental reviews to be isolated completely from political influence.  It was concluded 
that as long as the political process of environmental reviews is transparent, environmental 
reviews with political elements could be legitimate287. 
 
Public participation is also considered as an essential element, which could add legitimacy to 
environmental reviews and policy-making.  It was argued that broad public participation is 
necessary for environmental reviews undertaken at the pre-negotiation stage of an 
international trade agreement as well as at the stage after signing but prior to approval, while 
limited public participation is enough for environmental reviews during negotiations and the 
period after implementation of the trade agreement288. 
 
A number of WTO members are applying their preferred assessment methodologies to 
implement environment reviews concerning existing or upcoming trade agreements. A 
summary of the considerations going into such reviews in the U.S. and EC is set out below. 
 

3. U.S. Draft Guidelines on EA of Trade Agreements 
 
Like many WTO members, the U.S. has stated a commitment to sustainable development, i.e., 
pursuing free trade while taking environmental protection and development into consideration 
throughout its policy-making process.  The U.S. has also acknowledged that environment 
assessment is an effective instrument to identify potential environmental effects of trade 
agreements and promote global sustainability.   
 
Having certain experience of undertaking environmental reviews of existing agreements289, 
the U.S. is presently concentrating more on environmental reviews of future trade agreements 
(i.e., ex ante environmental assessment).  Recently, the U.S. has started environmental 
reviews on the proposed Free Trade Area of the Americas, the proposed U.S.–Jordan Free 
Trade Agreement, and the proposed Accelerated Tariff Liberalisation initiative with respect to 
forest products.   
 
Aiming at guiding the development of U.S. positions in trade negotiations, in 1999 the U.S. 
President signed an Executive Order requiring an environmental assessment of major trade 

                                                 
286 Id., paras. 26-28. 
287 Id., paras. 4-6. 
288 See WT/CTE/W/133, paras. 32-36. 
289 For example, the U.S. has undertaken environmental reviews of the North American Free Trade Agreement 

in 1991-1992, and the Uruguay Round Agreements in 1994. 
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agreements, which, for the first time, institutionalises the procedures for integrating 
consideration of environmental concerns into the trade negotiating process290.  This 
environmental assessment covers three types of trade agreements, including: comprehensive 
multilateral trade rounds, bilateral or plurilateral free trade agreements, and major new trade 
liberalisation agreements in natural resource sectors.  In regard to other trade agreements, the 
U.S. Trade Representative will decide whether to conduct a review on the basis of the 
significance of their reasonably foreseeable environmental impacts.  The environmental 
assessment of these trade agreements will focus on impacts in the U.S., while the assessment 
may also involve global and transboundary impacts when “appropriate and prudent"291.  In 
addition, the Executive Order emphasises the importance of public participation and requires 
the environmental assessment to be available for public comments at all key points during the 
course of the assessment (e.g. opportunities to comment on the scope of the review, on a draft 
review document, on the final document). 
 
To implement the Executive Order, the Office of the U.S. Trade Representative (USTR) and 
the Council on Environmental Quality, on 10 July 2000, announced draft guidelines to 
instruct environmental reviews of future trade agreements292. The draft guidelines have 
provided opportunities for public participation at the earliest stage to identify environmental 
issues in potential trade agreements.  If trade negotiations lead to trade agreements with 
substantially different environmental impacts from those analysed initially, environmental 
reviews may be amended.  
 
According to the draft guidelines, environmental reviews will be conducted in two steps, first 
a scooping process and then an assessment process.  The assessment is carried out under the 
principle that both negotiation alternatives and their potential environmental impacts must be 
analysed by reference to a base or baseline scenario (i.e., conditions existing without the 
proposed trade agreement).   
 
The scooping process includes identification of environmental issues and prioritisation of the 
identified issues.  When determining what type of issues should be covered by the review, 
three considerations have to be taken into account, i.e., the objectives of the proposed trade 
agreement; negotiation approaches for achieving these objectives; and potential 
environmental impacts (positive and negative). 
 
As for the assessment process, the draft guidelines recommend that a different mix of 
analytical methodologies should be used for different types of trade agreements.  The 
assessment process covers three areas: regulatory effects (i.e., impacts on U.S. environmental 
laws and obligations); economically-driven environmental effects (i.e., environmental impacts 
derived from possible economic changes); and mitigating and enhancing measures (i.e., 
actions proposed to reduce negative impacts and enhance positive impacts).   

                                                 
290  Executive Order 13141 on Environmental Review of Trade Agreements, 16 November 1999, 16 ITR 1901, 

11/24/99. 
291  The considerations to decide whether it is appropriate and prudent to examine global and transboundary 

impacts include: (a) scope and magnitude of the impacts; (b) implications for U.S. international commitments 
and programs for international co-operation; (c) availability of necessary data and analytic tools for 
addressing impacts outside the U.S.; (d) diplomatic considerations; (e) availability of government resources.  
See Draft Guidelines for Implementation of Executive Order 13141: Environmental Review of Trade 
Agreements, 11 July 2000, Federal Register, Volume 65, Number 133. 

292  Draft Guidelines for Implementation of Executive Order 13141: Environmental Review of Trade 
Agreements, 11 July 2000, Federal Register, Volume 65, Number 133. 
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4. The EU’s Sustainable Impact Assessment Study on the WTO “New Round” 
 
The EU has been working with international partners to try to ensure that environmental and 
development considerations are fully taken into account in the elaboration of all areas of 
policies, including trade policy.  In order to ensure that this is the case, the European 
Commission has commissioned an independent study to develop a methodology and examine 
the potential impacts that its proposals for the proposed WTO “New Round” will have on 
sustainable development world-wide (ex ante assessment).  In addition, the study was 
intended to provide ideas to help the EU pursue policies which will maximise the benefits of 
trade policy for all and minimise potential negative impacts.  The study is comprehensive, 
including separate forms of economic, social and environmental appraisals293. 
 
The EU’s Sustainability Impact Assessment (SIA) Study was carried out in two phases.   
 
(a) Phase I developed a methodology which identifies a core group of sustainability 

indicators (environmental quality, biological diversity, health, poverty, etc.) and 
consists of four stages, i.e., screening (to exclude the proposed measures giving less 
significant impacts on sustainability); scooping (to establish the appropriate coverage 
of each assessment); preliminary assessment (to assess the potential impacts of the 
measures); mitigating and enhancing measures (to determine what types of flanking 
measures could minimise negative impacts and maximise positive impacts).   

 
(b) Phase II of the study applied the above methodology and made a preliminary 

assessment for three groups of countries, i.e. the EU, developing countries/least 
developed countries, the world as a whole.  The assessment is based on three 
scenarios: baseline (the situation when implementing the Uruguay Round 
commitments), intermediate (further liberalisation on the basis of the EU’s proposals), 
liberalisation (a faster process of trade liberalisation).  In addition, phase two 
recommends a list of mitigating and enhancing measures to address harmful impacts 
and enhance beneficial impacts of the proposed measures on sustainable development.   

 
The EU intends to continue the SIA Study into Phase III, which will be conducted during 
trade negotiations.  This part of the study will include a refinement of the assessment 
methodology and adjustment of the different scenarios according to more detailed negotiation 
outcomes. 
 
Phase I findings recognise that the methodology of assessment in separate sectors is well 
established.  However, the application of this methodology at the policy and project level (use 
at the strategic level) is much less developed, and the development of an integrated SIA 
methodology relating to international trade policy is still at the very early stage with little 
practical experience.   
 
Phase II findings indicate that the potential economic impacts of the proposed measures in 
any of the country groups, under the intermediate scenario, are mostly significant and 
positive. However, under the liberalisation scenario, while the economic impacts on 
developed countries are expected to be positive in the longer-term, the economic impacts on 
developing countries might result in a bigger gap between countries if complementary policy 

                                                 
293 Sustainable Impact Assessment of Proposed WTO New Round of Multilateral Trade Negotiations, 

http://www.europa.eu.int/comm/trade/2000_round/sia.htm, 23 November 1999. 
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supports are not instituted, particularly during the transitional period.  In terms of 
environmental and social impacts, it is considered that the consequences, under both the 
intermediate and liberalisation scenarios, are much more mixed, varying according to socio-
economic group and country context.  In addition, negative environmental and social impacts 
on the world as a whole might be greater in the liberalisation scenarios because of the absence 
of social development measures and capacity building in environmental protection --which 
are a constituent element of the intermediate scenario. 
 

5. International Comments on the EU’s Sustainable Impact Assessment Study 
 
The EU’s SIA Study is one of the first attempts among WTO members to assess the impact of 
trade liberalisation from the perspective of sustainability.  It has been welcomed and 
encouraged by the international community and, in the meanwhile, has been under 
international review and appraisal.  Canada, for example, on the one hand considers that the 
EU’s broad sustainability approach lacks focus and specificity and, therefore, adds less value 
to policy-making.  On the other hand, Canada appreciates the concept of designing mitigating 
and enhancing measures as introduced by the EU and has built this concept into its own draft 
environmental assessment framework294. 
 
An Oxfam policy paper has given some constructive comments and criticism295.  Some of the 
suggestions concerning the first two phases of the EU Study are as follows:  
 
(a) The EU’s SIA Study should not only be limited to WTO trade liberalisation but also 

take into account changes brought by regional trade agreements, international 
economic forces or autonomous social or environmental factors. 

 
(b) The EU Study may also consider the addition of intermediate scenarios beyond the EU 

negotiating position. 
 
(c) The EU Study should enlarge the choice of sustainability indicators. 
 
(d) The EU Study should give priority to mitigating and enhancing measures, which can be 

promoted through EU initiatives, such as development co-operation. 
 
The Oxfam suggestions for Phase III include: 
 
(a) The EU Study should also examine impacts of existing Uruguay Round Agreements on 

sustainability and use this analysis as the basis for further assessment of post-round 
negotiations. 

 
(b) The EU Study should adopt a regional approach to ensure a more concrete result of SIA 

and more coherent policy recommendations. 
 

                                                 
294  Draft Environmental Assessment Framework for Trade Negotiations, Canada’s Department of Foreign 

Affairs and International Trade, September 2000, Annex 2. 
295  A Critique of the EC’s WTO Sustainability Impact Assessment Study and Recommendations for Phase III, 

Joint Agency Paper 3/00 commissioned from Sarah Richardson of Maeander Enterprises Ltd on behalf of 
Oxfam GB, WWF-European Policy Office, Save the Children, ActionAid. 
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(c) The EU Study should make a clearer clarification of the relations between trade-
induced economic change and environmental and social impacts. 

 
(d) Phase III of the EU Study should include the fisheries, forests and manufactures 

sectors, while undertaking an in-depth analysis of agriculture and services sectors. 
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IX. CONCLUSIONS AND RECOMMENDATIONS 
 
The Rio Declaration and Agenda 21 make clear that trade in itself is not an end and that 
sustained economic growth must be pursued in the broader context of sustainable 
development, which integrates economic, social and environmental policies.  The overall 
objective of both environmental and trade regimes should be the same, namely the promotion 
of well-being, globally, and they should, therefore, be complementary and mutually 
supportive. 
 
The interlinkage is also clear.  Trade policy can have significant environmental effects.  The 
increased economic activity resulting from trade liberalisation can bring important new 
pressures on the environment and natural resources, while trade restrictions may bring about 
serious environmental and economic problems as well (domestically and for trading partners).  
Agricultural protectionism is an oft-cited example in the latter regard.  Conversely, certain 
environmental policies can have significant negative impacts on trade.  When environmental 
policies are adopted on a unilateral basis and tend, purposefully or not, toward “green 
protectionism”, they can become disruptive trade barriers and, in particular, can generate even 
greater gaps between rich and poor nations. 
 
On the positive side, trade liberalisation agreements can help remove policies that support or 
protect environmentally harmful practices; they can also help promote standardisation which 
can bring about more environmentally-friendly practices.  Indirectly, trade liberalisation that 
brings economic efficiency and growth can help support changes in a country’s environmental 
mentality and provide, over time, improved national facilities and regulatory frameworks for 
environmental protection. Sound environmental regulations, for their part, can lead 
international trade into a healthier pattern. Harmonisation of environmental policies and 
standards on a broad and co-operative basis can facilitate trade.  International environmental 
agreements can help also to level the global marketplace and avoid potential investment shifts 
and exploitation of lesser environmental regulations or enforcement in certain countries; they 
can also help prevent countries from resorting to unilateral measures that create barriers to 
trade. 
 
At the same time, it is evident that international efforts must be made to make trade and 
environmental policies mutually supportive.   That is, there must be conscious and continuous 
efforts, if not to integrate trade and environment policies, then to ensure, at least, that new 
trade policy is not adopted without also acting to ensure that effective environmental 
measures will be in place to redress any negative impacts and enhance the positive. 
 
These considerations become especially important now as the international trading 
community evaluates whether the conditions are ripe for opening the “New Round” of trade 
liberalisation negotiations at the next WTO ministerial meeting, in Qatar, in late October/early 
November 2001.  While the trade/environment linkage as such is not uppermost in trade 
ministers’ minds in this respect, it seems apparent that developing-country interests will 
necessarily have to be a special focus of any next round and hence sustainable development 
principles will be actively in discussion.  The EC, for one, has already signalled concerning its 
environmental agenda for the next round that the EC will have “a limited, unprotectionist 
agenda” focusing on sustainable development.  It remains to be seen how the new 
administration in Washington, D.C. will decide, but it seems possible now that earlier calls 
from the U.S. for linking labour and environmental standards with WTO trade rights, stoutly 
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rejected by the developing countries, will not feature in the new U.S. position.  Rejection of 
that type of linkage, however, should not preclude other WTO measures that can support 
improved environmental practices and better enhance the benefits of trade liberalisation in the 
developing countries. 
 
Concerning the issues covered by this Study, there are a great many recommendations that 
have been contributed by interested parties to enhance the mutual supportiveness of trade and 
environment policies.  Many of these recommendations make their way to the WTO’s CTE, 
of course from WTO members but also from secretariats of other multilateral agreements, UN 
bodies and the OECD.  There are also many articles and other publications focusing on these 
issues, prepared by individuals and non-governmental organisations.  To conclude this Study, 
therefore, the possible recommendations are many but there also needs to be some filtering 
and prioritisation for Community action.  Based on the issue developments highlighted in this 
Study, the authors suggest that the priority areas for action in the Community, especially in 
the run-up to the New Round, should include the following: 
 
• While in all cases seeking to expand MEA membership as widely as possible, nonetheless 

establish as a priority the further clarification of the WTO-MEA relationship with a view 
to achieving a broad consensus and developing clear criteria to avoid disputes arising 
particularly over the use of trade measures in MEAs, preferably within an agreed early 
timeframe and having regard not only to the GATT 1994 relationship but also to GATS 
and TRIPS;  

 
• Regarding the use of trade sanctions in MEAs for noteworthy objectives of encouraging 

members’ compliance or other nations to join the agreement, these sanctions can be 
controversial even if broadly accepted and their validity under WTO may still be subject 
to challenge, so consideration should be given to potential use of alternative, less 
contentious means or mechanisms to achieve the same goals and which can bring both 
economic and environmental gains, such as the grant of trade concessions to encourage 
co-operation, or imposition of less trade-damaging remedies to infringements, such as 
monetary fines; 

 
• With a view particularly to implementation of the Kyoto Protocol, all efforts must be 

devoted to early resumption of the COP-6 negotiations and, with regard to emissions 
trading among the flexible mechanisms, identifying a compromise on the central issues of 
supplementarity and compliance systems that will enable the principal Annex I parties to 
focus actively on agreeing the practical criteria for design and timely implementation of 
the international emissions trading system;   

 
• Aim for the elimination of remaining trade barriers affecting environmental goods and 

services and enhancement of financing and technical support for capacity building, with a 
view to promoting technology transfer and reducing the costs of clean production 
technologies and environmental management systems; 

 
• Further assess and reduce as possible the negative impact on market access opportunities 

of tariff peaks (high tariffs) and tariff escalation (tariffs increasing with successive stages 
of processing of the imported product) which have continued after implementation of the 
Uruguay Round (especially concerning agricultural products, processed food, textiles and 
clothing, leather products, wood products, automotive sector and certain consumer 
electronics);  
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• Assess more urgently from the sustainable development perspective the domestic and 

international implications of maintaining “brown (agricultural) protectionism”, with a 
view particularly to de-linking farm income support from production decisions – the 
international economic and environmental benefits that would result would be “a prime 
example of complementarity between development and environmental objectives”296. 
More broadly, aggressively phase out all trade-distorting subsidies, especially commodity-
linked subsidies, that act primarily to distort international prices and degrade the 
environment. 

 
• Encourage broad implementation, especially in the developing countries, of the “polluter 

pays” principle to ensure that pollution control and environmental costs are internalised 
into business costs and product prices – this can serve to mitigate environmental 
degradation as well as trade tensions related to alleged “eco-dumping”, bringing both 
economic and environmental benefits to the developing countries. 

 
• To help ensure that technical requirements and conformity assessment procedures in 

developed countries don’t become barriers to trade (unequal direct and indirect 
compliance costs), policies need to be adopted to enable developing countries to 
participate more in international bodies which formulate environmental, food safety and 
technical standards, also to help fund and train national certification and accreditation 
bodies to enable their international accreditation. 

 
• Further, assess the practical implementation of developing country rights and obligations 

under WTO disciplines concerning technical barriers to trade and standards, having regard 
to provisions for special and differential treatment but also with a view to identifying 
solutions to implementation problems including enhanced capacity building, technical 
assistance, shared infrastructure and other innovative instruments. 

 
• With regard to the potential benefits of eco-labelling schemes, aim to develop 

international guidelines for enhancing transparency and input by interested parties at all 
critical stages of design of eco-label programmes, and to enhance compatibility of 
national eco-labelling programmes through some level of harmonisation of the criteria on 
which they are based297. Special criteria could be devised for imports from developing 
countries to encourage market niches for environmentally-friendly products from these 
countries. 

 
• Aim for the development of internationally harmonised risk assessment procedures, which 

could provide for better credibility of related trade measures and reduced regulatory costs, 
and which would not impinge on each country’s authority to decide for itself the 
appropriate level of acceptable risk. 

 
• Regarding the increasing use of WTO dispute settlement procedures, support ever-greater 

use of amicus curiae opinions of experts to assist Panels and the Appellate Body to 
evaluate technical, scientific and environmental claims.  

                                                 
296  Repetto, supra, Section 4.  “The economic costs of so-called green protectionism to the developing countries 

are trivial compared to the costs of barriers erected in the North against labour intensive manufactures such 
as textiles and apparel, and against competing agricultural commodities”. 

297 WT/CTE/W/27, US Proposal Regarding Further Work on Transparency of Eco-Labelling. See also footnote 
70, WT/CTE/W/145. 
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Basel Convention Convention on the Control of Transboundary Movement of Hazardous 

Wastes and their Disposal 
CAP  EC Common Agricultural Policy 
CBD  Convention on Biological Diversity 
CDM  clean development mechanism 
CFI  European Court of First Instance 
COP-6 The Sixth Conference of the Parties 
CITES Convention on International Trade in Endangered Species of Flora and 

Fauna 
CTE  WTO Committee on Trade and Environment 
EA  environmental assessment 
EIA  environmental impact assessment 
ECCP  European Climate Change Program 
ECJ  European Court of Justice 
EMIT Group Group on Environmental Measures and International Trade 
FAO  Food and Agriculture Organisation of the United Nations 
GATS General Agreement on Trade in Services 
GATT General Agreement on Tariffs and Trade  
GHGs  greenhouse gases 
GMO  genetically modified organisms 
IEC  International Electrotechnical Commission 
IET  international emissions trading 
IPPC  integrated pollution prevention and control 
IPRs  intellectual property rights 
ISO  International Organisation for Standardisation 
ITU  International Telecommunication Union 
JI  joint implementation 
MEAs multilateral environmental agreements 
MFN  most-favoured nation 
OECD Organisation for Economic Cooperation and Development 
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PP  precautionary principle 
PPM  process and production method 
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SIA  sustainability impact assessment 
SME  small and medium sized enterprise 
SPS  Agreements on Sanitary and Phytosanitary Measures 
TBT  Agreement on Technical Barriers to Trade 
TRIPS Agreement on Trade-Related Aspects of Intellectual Property Rights 
UNCED United Nations Conference on Environment and Development 
UNCTAD United Nations Conference on Trade and Development 
UNFCCC United Nations Framework Convention on Climate Change 
USTR U.S. Trade Representative 
WTO  World Trade Organisation 
WTO Agreement Marrakesh Agreement Establishing the World Trade Organisation. 
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