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EXECUTIVE SUMMARY 
 
This study seeks to provide an analysis of the 1982 United Nations Convention on the Law of 
the Sea, with particular reference to fisheries management and to the European Community 
(EC). The report provides a brief synopsis of the Convention, including the mechanisms for 
review and amendment of the Convention and for EC participation in the Convention, together 
with a more detailed analysis of its provisions on fisheries. The relationship between the 
Convention and issues of recent concern in international fisheries management is considered. 
These issues include the regulation of straddling and highly migratory fish stocks, the role of 
regional fisheries management organisations (RFMOs), driftnet fishing, fisheries bycatch and 
discards, the promotion of sustainable fisheries and illegal, unreported and unregulated (IUU) 
fishing. The impact of the Convention on the EC is considered by examining the relationship 
between the Convention and the practice of other States in relation to it and the effect this has 
had on Community fisheries production, the Community fleet and the fishing industry more 
widely. This part of the report also considers how the Community has attempted to mitigate the 
impacts of the Convention through the conclusion of third country fisheries access agreements. 
The future relationship of the Community to the Convention is considered in the context of the 
proposed European Maritime Strategy. The report concludes with a review of its impact and 
unresolved issues and provides a series of recommendations on future needs and priorities.  
 
Background and introduction to the Law of the Sea Convention 
 
The Law of the Sea Convention was the product of the Third United Nations Conference on the 
Law of the Sea (UNCLOS III), which took place between 1973 and 1982. The Convention is a 
‘package deal’ – an attempt to deal with all matters concerning ocean use in a single instrument 
– meaning that many of the provisions of the Convention are interlinked, at least politically, and 
any attempt to adjust one part of the Convention may impact on other parts of the Convention 
that were accepted as part of a quid pro quo during its negotiation.  
 
The Convention entered into force on the 16 November 1994. As of May 2006 it had 149 parties 
including the EC and all its member States. Forty-five States are not party to the Convention, of 
which the most significant is the United States. To a large extent the Convention represents 
customary international law. Most of the rules enshrined in the Convention are binding upon all 
States regardless of whether or not they are a party it. 
 
Review and amendment of the Law of the Sea Convention 
 
The Convention does not contain a formal process for its review as a whole. An annual review 
process carried out under the auspices of the United Nations General Assembly has evolved in 
practice, however. The Convention does contain procedures for its amendment, but these are 
cumbersome and have never been used (and are unlikely to be used in the future). This means 
that, in practice, amendment of the Law of the Sea Convention is more likely to be pursued 
through diplomatic channels and other legal processes, such as the adoption of implementation 
agreements (two such agreements having been already adopted). 
 
The EC and the Law of the Sea Convention 
 
In Community law, the Law of the Sea Convention is a mixed agreement, meaning that it deals 
with matters that are either exclusive to the EC, exclusive to its Member States or are shared by 
them. Under the Common Fisheries Policy, the EC has in general exclusive competence in the 
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field of fisheries and so it is the EC which enjoys the competence, in place of the Member 
States, to deal with fisheries vis-à-vis other States. The Convention provides for the participation 
of international organisations in respect of matters which their Member States have transferred 
competence. Accordingly, the EC enjoys certain legal rights and duties as provided by the 
Convention, and is responsible for ensuring compliance by its member States over matters for 
which it enjoys exclusive competence. 
 
Some practical problems may arise because of the dual participation of the EC and its Member 
States. In particular, although the Convention requires the EC and Member States to specify 
which matters fall within their competences when signing and ratifying the Convention, the 
declarations made by the Community are only very generally expressed and leave various 
questions unanswered, while a number of Member States have not made any such declarations, 
or have done so in a manner that sheds little light on the issue. The Convention anticipates the 
potential for uncertainty, however, and provides that in cases of doubt a State may inquire of the 
EC or its Member States as to which of them has responsibility for the provision in question and 
for joint and several liability upon failure to provide an answer within a ‘reasonable time’. 
 
The Convention framework for the regulation of the seas  
 
The Convention allocates degrees of legal authority to coastal States through a series of 
maritime zones. It also establishes a number of general obligations in substantive areas of ocean 
use. The various maritime zones which a coastal State may claim under the Convention extend 
from baselines drawn along or around their coasts. The territorial sea extends up to 12 nautical 
miles from the baselines. In the territorial sea the coastal State enjoys exclusive jurisdiction to 
make and enforce law, including in the field of fisheries, subject to only very limited rights 
enjoyed by other States (the principal such right being that of innocent passage). Beyond this, a 
coastal State may claim two further zones; a contiguous zone of up to 24 nautical miles from the 
baselines, in which it enjoys rights to enforce certain customs, immigration and sanitary laws 
and an exclusive economic zone (EEZ) of up to 200 nautical miles from the baselines, in which 
States have certain resource-related rights and jurisdiction. In addition, in all cases a coastal 
State is entitled to jurisdictional rights over the continental shelf up to a limit of 200 nautical 
miles. In some circumstances, coastal States are entitled to a continental shelf extending beyond 
this limit to the outer edge of the continental margin as defined in the Convention. In respect of 
its continental shelf, a coastal State has sovereign rights over the natural resources including 
sedentary species (species such as mussels and scallops which, at the harvestable stage, either 
are immobile on or under the sea-bed or are unable to move except in constant physical contact 
with the sea-bed or the subsoil). 
 
The remaining areas of ocean space are the high seas, which is the ocean space beyond the 
limits of national jurisdiction, and the Area, which is defined as the ocean floor and subsoil 
beyond the limits of national jurisdiction. On the high seas, certain traditional freedoms, 
including the freedom of fishing, are preserved in the Convention. Subject to limited exceptions, 
States have exclusive jurisdiction over ships flying their flag on the high seas. Mineral 
exploration and exploitation activities in the Area are regulated by an international organisation 
established by the Convention known as the International Seabed Authority. 
 
The Convention establishes general rules for most sectors of oceans use, including living and 
non-living resource use, shipping and navigation, protection of the marine environment and 
marine scientific research. In addition, the Convention contains provisions for the settlement of 
disputes concerning its interpretation and application. Many of the Convention’s provisions in 
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these areas have been developed through global and regional instruments, many of which impact 
directly or indirectly on fishing activities.  
 
The Law of the Sea Convention and the regulation of fishing 
 
A major impact of the EEZ regime of the Convention was to bring around 90% of commercial 
fishing under coastal State control. Within the EEZ, coastal States enjoy certain exclusive rights, 
including sovereign rights to regulate (explore, exploit, conserve and manage) fisheries 
resources. These rights are subject to general conservation and utilisation duties set out in 
Articles 61 and 62 of the Convention. Thus, coastal States must ‘ensure through proper 
conservation and management measures that the maintenance of the living resources [of its 
EEZ] is not endangered by over-exploitation’. Such measures ‘shall also be designed to 
maintain or restore populations of harvested species at levels which can produce the maximum 
sustainable yield, as qualified by relevant environmental and economic factors’.  
 
Although much-reduced, significant fisheries still exist on the high seas, where States are free to 
fish subject to their other treaty obligations, certain rights, duties and interests of coastal States, 
and various duties set out in Articles 117-119. These Articles provide that States are to co-
operate in the conservation and management of the living resources of the high seas, including 
through regional fisheries organisations where appropriate. Whatever form such co-operation 
takes, it should lead to the adoption of measures that are designed to maintain or restore 
populations of harvested species at levels that can produce the maximum sustainable yield, as 
qualified by relevant environmental and economic factors.  
 
The Law of the Sea Convention has not been entirely successful in establishing a regime for the 
conservation and management of resources of the EEZ or high seas. Although declines in fish 
stocks are partially a consequence of natural factors, they are mostly a consequence of poor 
management. Poor management of EEZ and high seas fisheries has resulted from various factors 
including: a lack of scientific knowledge about fisheries, marine ecosystems and human 
impacts; the failure to set catch limits strictly; excess fishing capacity; the use of inadequate and 
destructive fishing gear; and poor enforcement of fishing regulations. On the high seas, poor 
management also results from a failure of States to agree and implement effective rules. 
 
In the 1980s and early 1990s, disputes between coastal States and distant water fishing States 
over access to straddling and highly migratory fish stocks revealed the limitations of the 
Convention’s provisions. The failure to develop effective management mechanisms led to the 
negotiation of the UN Fish Stocks Agreement as an agreement to implement the relevant 
provisions of the Convention. This agreement strengthened considerably the Convention regime, 
providing for an extensive range of duties and measures concerned, inter alia, with: the 
compatibility of coastal State and high seas management measures; application of the 
precautionary approach; strengthening the role of regional fisheries management organisations 
or arrangements; flag State responsibilities; enforcement; and dispute settlement. The 
Agreement has had a marked impact on the practice of States and RFMOs, providing the 
impetus for the establishment of a number of new RFMOs and the strengthening of existing 
organisations, although the lack of participation by a number of important fishing States is 
currently a constraint to its full effectiveness. 
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Regional Fisheries Management Organisations 
 
The important role of regional fisheries management organisations (RFMOs) in the management 
of high seas fisheries is recognised in both the Convention and the Fish Stocks Agreement, 
although the latter establishes a much more extensive and defined role for such organisations. In 
particular, the Fish Stocks Agreement seeks to make access to fish resources contingent upon 
participation in, or adherence with measures established by, the competent RFMO. However, as 
with other internationally-agreed measures, these requirements can be avoided by vessels 
flagging out to States that are not party to the Agreement and so this mechanism can only be 
part of any solution. Although, as noted, the Fish Stocks Agreement has provided the basis upon 
which RFMOs have developed in recent years, there remains a number of constraints to the 
effectiveness of RFMOs and there have been calls to reform organisations in order, inter alia, to: 
improve their levels of performance and compliance with their measures; ensure their 
accountability; enhance their capacity to regulate fisheries; and widen participation in them. The 
means to achieve these aims, however, are subject to considerable disagreement.  
 
Fisheries agreements 
 
A large number of other agreements have been adopted which concern fisheries. As a general 
rule most of these are designed to be consistent with the Convention, although how they relate to 
and implement the Convention often differs. These agreements include various binding and non-
binding instruments adopted under the auspices of FAO (the FAO Compliance Agreement, the 
FAO Code of Conduct for Responsible Fisheries and the four related International Plans of 
Action (IPOAs) on fishing capacity, seabird bycatch, sharks and IUU fishing); regional 
agreements which establish multilateral management arrangements but which do not establish a 
RFMO and a large number of bilateral agreements, most of which either concern the 
management of shared stocks, fisheries access or the management of fisheries in areas where the 
delimitation of maritime zones are not agreed.  
 
Driftnet fishing 
 
This practice of driftnet fishing is not addressed directly in the Convention and international 
cooperation to regulate the practice has taken a rather different route to many other issues in 
fisheries. Following concern about the impact on both target and non-target species, and the 
adoption of regional agreements in the South Pacific, the matter was brought to the attention of 
the UN General Assembly which adopted a series of Resolutions, beginning in 1989, which 
called for a prohibition on the use of large-scale driftnets on the high seas. Although there were 
for a number of years some instances of non-adherence (including by EC vessels), the 
Resolutions were in general widely and promptly accepted by the international community and 
now the practice has largely been eradicated. The EC has adopted legislation banning driftnet 
fishing in EC waters and by its vessels in areas beyond. 
 
Sustainable fisheries 
 
‘Sustainable fisheries’ itself is not a specific legal concept, but an umbrella of policies and 
principles, which includes reference to the principle of sustainable development, the protection 
of biodiversity and the use of the precautionary principle. The Convention, which predates the 
development of the concept of sustainable development as a legal or political principle, does not 
adopt the language of sustainable use directly, although it is reflected in the references to 
maximum sustainable yield and conservation and management. The precautionary approach, 



The United Nations Convention on the Law of the Sea  

  PE 363.792 vii

however, in terms of its application to fisheries management, has received substantial 
elaboration, both in instruments such as the Fish Stocks Agreement and the FAO Code of 
Conduct and, more recently, in the practice of RFMOs.  
 
Fisheries bycatch and discards 
 
The need to take measure to control the impacts of fishing on related species is reflected in the 
Convention and is given further emphasis in more recent international fisheries instruments. In 
general, however, there are few detailed rules on bycatch and many States have failed to take 
effective measures to prevent bycatch and discards. This includes the EC, where there is 
evidence that the practice of discarding is significant. FAO estimates that perhaps as many as 20 
million tonnes of fish per year are caught as bycatch in targeted fisheries, most of which is then 
discarded. 
 
Illegal, unreported and unregulated fishing 
 
Illegal, unreported and unregulated (IUU) fishing occurs in all areas where fishing takes place, 
although the impact of IUU fishing in EEZs and on the high seas has become in recent years one 
of the primary areas of focus for the international community. Although the definition and scope 
of the concept is a matter of some conjecture, IUU fishing in covers a wide range of 
irresponsible and unsustainable fishing practices which undermine effective conservation and 
which are stubbornly resistant to attempts to control it. In 2001, a non-binding IPOA on IUU 
fishing was adopted under FAO auspices, which provides a wide ranging ‘toolbox’ of measures 
to address the problem, focusing on all sectors of the fishing industry. The IPOA-IUU is to be 
implemented through plans of action at the national level, although, in general, States have been 
slow to adopt and implement such plans. For example, the EC has adopted a Community action 
plan to control IUU fishing but has done little to implement it. 
 
Impact of the Convention on the Community fishing industry 
 
In global terms, the Community is a major fishing entity. Even though the Community’s share 
of global fish catches has declined steadily since the 1950s, it has maintained its position as one 
of the world’s largest producers of fish, The extension of coastal State jurisdiction prompted by 
the Convention meant the closure or reduction of many formerly important fishing grounds for 
the Community fleet. Nevertheless, the overall impact on Community fisheries production was 
limited by the ability of many Member States to develop their fisheries in Community waters 
and by the negotiation of access agreements with third countries. The relative (long-term) 
stability in production, however, masks the structural difficulties encountered by the 
Community fleet in adjusting to extended jurisdiction. In this regard, the impact of extended 
jurisdiction under the Convention had a much more difficult impact on Member States which 
traditionally had extensive distant water interests, such as Spain, than on those which had a more 
localised fishing industry. Indirectly, the Convention has had a number of other effects including 
an increased level of fisheries regulation, with consequent costs and administrative burdens, and 
the encouragement of reflagging, a problem of real substance in the Community fishing 
industry. 
 
Dispute settlement 
 
The Convention provisions on the compulsory settlement of disputes, as set out in Part XV, are 
wide-ranging and ambitious. Part XV requires the peaceful resolution of disputes, firstly through 
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negotiation, diplomatic or agreed judicial mechanisms. If this fails, then disputes may be 
unilaterally referred to binding third party procedures. Parties may select their preferred method 
of dispute settlement from the International Tribunal for the Law of the Sea (ITLOS), the 
International Court of Justice or a form of arbitral tribunal constituted under the Convention, 
with an arbitral tribunal under Annex VII of the Convention being the method of settlement if 
the disputants’ choice of forum does not coincide.  
 
The compulsory dispute settlement mechanisms of the Convention are subject to a number of 
exceptions, however, one of which concerns disputes relating to fisheries in the EEZ. Largely as 
a result, Part XV has had little impact on the resolution of fisheries disputes or the development 
of fisheries case law and this seems unlikely to change. However, it should be noted that the 
prospects of recourse to those procedures have been enhanced by the extension of Part XV 
procedures to disputes under other treaties (including the UN Fish Stocks Agreement and some 
regional fisheries agreements). Part XV also contains a specialised jurisdiction relating to the 
prompt release of vessels.  
 
The EC has not made an election of a procedure under Part XV. Such an election cannot include 
the ICJ, which is only open to States. To date, the EC has been a party to only one case referred 
for settlement under Part XV: the Swordfish case. This case, which was brought against the EC 
by Chile at the same time the EC commenced dispute settlement proceedings under the World 
Trade Organisation, was suspended when the parties reached a provisional agreement to resolve 
their dispute.  
 
European Maritime Policy 
 
The Convention adopts a holistic approach to the regulation of ocean space. Nevertheless, to 
date State practice has tended to approach implementation on a sectoral basis. Policy 
developments in Europe, in the shape of the proposed European Maritime Policy, are now 
beginning to reflect a more holistic approach, however. The Maritime Policy has not yet been 
published, with a Green paper pending later this year, but it will commit the EU to an integrated 
approach to the regulation of maritime affairs. This approach is considered necessary in light of 
the failure of traditional sectoral policies. The policy is likely to be based upon emerging best 
international practice and will take into account attempts to develop integrated ocean policies in 
other countries, such as Canada, the USA and Australia. The Maritime Policy will build upon 
existing policies and initiatives and in this context the proposed Marine Framework Directive is 
instructive. The difficulties facing this Directive and the ways in which these are overcome may 
help inform the future development of the Maritime Policy. Although the Maritime Policy may 
lead to more informed decision-making, one must caution that the failure of many sectoral 
policies is frequently an issue of failed implementation rather than insufficient integration. It is 
crucial that efforts towards integration do not prevent efforts to ensure implementation and 
compliance with existing standards.  
 
Conclusions and Recommendations 
 
The Convention is a significant achievement. It has established a comprehensive and widely-
accepted framework for the regulation of most areas of ocean use. The balance of interests it 
represents should not be tampered with lightly and changes cannot easily be made in isolation to 
difficult provisions of the Convention.  
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Three general goals can be identified: 
 
 ensuring effective implementation of the Convention and related instruments by States 

Parties; 
 ensuring effective compliance with the Convention and related instruments; and  
 achieving universal participation in the Convention and its implementation agreements.  

 
The Convention does not provide answers to every question of ocean use. Efforts to develop 
more detailed rules consistent with the Convention in new and emerging areas must continue. 
The best means of developing the Convention is through the work of international organisations 
and the harmonisation of State practice. Increased capacity building is also important, which 
includes training, financial support and increased co-operation and international leadership by 
States and international organisations, including the EC. 
 
The report provides 14 more specific recommendations, which are targeted at: clarifying the 
EC/Member State competence for Convention matters; improving EC and Member State 
compliance with the Convention and related instruments; improving the management of 
fisheries; preventing EC nationals reflagging fishing vessels to avoid fisheries regulations; 
improving the knowledge basis of fisheries regulations; reforming the regulation and operation 
of RFMOs; targeting measures at by catch, discards and IUU fishing; and investigating and 
implementing improved compliance mechanisms. 
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1 INTRODUCTION 
 
Genesis of the Convention 
 
The First UN Conference on the Law of the Sea was held at Geneva in 1958 and produced four 
conventions, dealing respectively with the territorial sea and contiguous zone; the high seas; 
fishing and conservation of the living resources of the high seas; and the continental shelf. At 
the time, the Conference was regarded as a major and successful exercise in the codification of 
the law of the sea. It may therefore seem surprising that only 12 years later the UN General 
Assembly should call, in Resolution 2750 (XXIV) adopted on 13 December 1970, for a Third 
UN Conference on the Law of the Sea (UNCLOS III) to be convened in 1973 to consider the 
entirety of the law of the sea.  
 
There were three main reasons why the General Assembly decided to call for a new conference. 
The first was because of the developments in technology that had taken place since the First UN 
Conference in 1958, especially relating to mining of the deep seabed beyond the continental 
shelf. Although the manganese nodules that lie in vast quantities on the deep ocean floor have 
been known about since the voyage of The Challenger in 1873, it was not until the 1960s that 
their potential exploitation as a valuable source of minerals (principally manganese, iron, nickel, 
copper and cobalt) caught the attention of the international community. Developing States were 
concerned that developed States, with their superior technology and capital resources, would 
obtain the lion’s share of the profits to be made from the mining of nodules. They therefore 
wanted an international regime to be developed that would regulate mining so that the wealth 
obtained would become the ‘common heritage of mankind’.  
 
The second reason for the conference was to try to bring some order and uniformity to the many 
and diverse claims to zones of maritime jurisdiction by coastal States. The First UN Conference 
on the Law of the Sea had managed to agree only that States could claim a contiguous zone no 
more than 12 miles in breadth and a continental shelf up to a depth of 200 metres or beyond that 
depth if exploitation of the natural resources of the seabed was possible – an obviously highly 
flexible and open-ended limit. There was no agreement, either at the First Conference or at the 
Second UN Conference (called in 1960 called specifically to consider the issues), on the breadth 
of the territorial sea or on the question of whether coastal States should have some kind of 
fishing zone beyond the territorial sea and, if so, how wide such a zone should be. The lack of 
agreement on these issues led to a phenomenon known as ‘creeping jurisdiction’, where coastal 
States gradually claimed wider and wider zones of jurisdiction for an increasingly diverse range 
of purposes. This diversity of claims, together with opposition to many of the more extensive 
claims by the traditional maritime States, not surprisingly led to a number of quite serious 
disputes, such as a series of ‘Cod Wars’ that erupted between the United Kingdom (and to some 
extent Germany) on the one hand and Iceland on the other when the latter successively extended 
its fishing limits to 12 miles in 1958, 50 miles in 1972 and finally 200 miles in 1975.  
 
The third reason for convening UNCLOS III was the fact that many developing States had not 
achieved independence at the time of the First UN Conference and so had not been represented 
there, and accordingly had had no say in the elaboration of the law of the sea at that Conference. 
They felt that much of that law did not reflect their interests, and they therefore wanted to have 
the opportunity to try to reshape it.  
 
UNCLOS III took place over 11 sessions between 1973 and 1982. At the outset it was decided 
to proceed by consensus and to embody the results of the Conference in a single treaty (a 
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‘package deal’ approach), rather than in a number of treaties which States could pick and choose 
whether to ratify (as had happened at the First UN Conference). This approach was largely 
successful3 and resulted in the adoption of the UN Convention on the Law of the Sea. The 
Convention was opened for signature on 10 December 1982 for a period of two years, by the 
end of which it had been signed by 149 States and other entities. 
 
1.1. Entry into force of, and participation in, the Convention  
 
Article 308(1) provides that the Convention is to enter into force 12 months after the deposit of 
the 60th ratification. By the early 1990s it was clear that the 60th ratification would soon be 
forthcoming. At this time no developed States, other than Iceland and Yugoslavia (which by 
1992 had ceased to exist), had ratified the Convention because of dissatisfaction with Part XI of 
the Convention dealing with mining in the International Seabed Area, particularly: the 
provisions on decision-making in the International Seabed Authority; mandatory transfer of 
technology; limitations on production; and mining by the Authority itself through a body known 
as the Enterprise. It would clearly have been undesirable, and a recipe for potential conflict 
between developed and developing States, for the Convention to have entered into force without 
the participation of developed States. The UN Secretary-General therefore began consultations 
with a limited number of interested States (both developed and developing) to see whether it 
would be possible to overcome developed States’ objections to Part XI. These negotiations were 
successful and resulted in the adoption by the UN General Assembly of the Agreement relating 
to the Implementation of Part XI of the Convention (the “Part XI Agreement”)4, a few months 
before the Convention entered into force in November 1994. Although called an 
‘Implementation Agreement’, the agreement is in reality one that amends the Convention, often 
in rather far-reaching ways. The choice of nomenclature was determined by both political and 
legal considerations. Politically, many developing States were unwilling to concede explicitly 
that the Convention had been amended, especially as it was in order to meet the concerns of 
developed States. Legally, the process by which and the time at which the Implementation 
Agreement was adopted did not conform to the Convention’s provisions governing its 
amendment (described briefly in section 1.3 below). The Agreement achieved its objective of 
overcoming the objections of developed States to Part XI, and thus many of them ratified the 
Convention in the months following the adoption of the Part XI Agreement. 
 
As of January 2006 the Convention had 149 parties (including the European Community and all 
its 25 Member States). This total represents about three-quarters of all States and is a 
considerable way along the road to the UN General Assembly’s frequently expressed aspiration 
for universal participation in the Convention. The 45 States that are not parties to the 
Convention comprise 23 land-locked States (for most of whom, of course, the Convention is of 
limited interest) and 22 coastal States. The latter are a somewhat disparate group and by region 
include: 
 

• Africa: Congo, Eritrea, Liberia, Libya and Morocco; 
• Caribbean and Latin America: Colombia, Dominican Republic, Ecuador, El Salvador, 

Peru and Venezuela; 
                                                      
3 Principally because of objections from some States to certain parts of the Convention, considered below, it was 

not possible to adopt the Convention by consensus, it being adopted instead by recorded vote with 130 States in 
favour, 4 against and 18 abstentions.  

4 Agreement Relating to the Implementation of Part XI of the Convention of the United Nations Convention on the 
Law of the Sea, 28 Jul 1994, 33 ILM 1309. Available online at 
<www.un.org/depts/los/convention_agreements/convention_overview_part_xi.htm>. 
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• East Asia and the Pacific: Cambodia, Niue, North Korea, Thailand and Timor-Leste;  
• Middle East: Iran, Israel, Syria, Turkey and the United Arab Emirates; 
• North America: USA. 

 
Of these, by far the most significant is the USA. The question of possible US participation in the 
Convention has a long and involved history. Like most other developed States, the USA found 
Part XI of the Convention unacceptable in its original form but was satisfied with the rest of the 
Convention. The 1994 Implementation Agreement overcame US objections to Part XI, and so in 
October 1994 President Clinton sent the Convention to the Senate, requesting it to give its 
advice and consent to ratification5. For many years consideration of the Convention by the 
Senate was blocked by the chair of the Senate Foreign Relations Committee, Senator Jesse 
Helms. However, in 2002 Senator Helms retired, and the new chair of the Committee, Senator 
Lugar, unblocked consideration of the Convention by the Committee. In March 2004 the 
Committee reported to the full Senate and recommended it to give its consent to ratification. 
However, a number of conservatives, who see the Convention as possibly impeding US security 
interests and as giving too much power to the UN, successfully lobbied to delay a vote on 
ratification. Thereafter, further consideration of US accession to the Convention by the Senate 
was postponed until after the Presidential and Congressional elections of November 2004. Since 
those elections the new Administration has expressed continued support for US accession6, but 
there appears to have been as yet little or no progress in advancing matters in the Senate. 
However, successive US administrations have made it clear that they regard the whole of the 
Convention other than Part XI as representing customary international law and thus binding on 
the US7. Although a non-party, the US is nevertheless, and somewhat ironically, one of the 
greatest champions of the Convention, as it consistently lodges protests with States whose 
practices it believes to be contrary to the Convention. No other State protests so extensively in 
this way. The view of the US that (most of) the Convention other than Part XI represents 
customary international law is widely shared. Indeed, of the non-party States identified above, 
most accept to some extent the Convention’s provisions, including its provisions on fisheries. 
As such, many parts of the Convention reflect obligations which bind all States that are not 
parties to the Convention under customary international law.  
 
1.2. Review and possible amendment of the Convention 
 
The Convention does not formally provide for its review, apart from its provisions relating to 
the International Seabed Area, which the Assembly of the International Seabed Authority may at 
any time decide to review8. Nevertheless, what effectively amounts to an annual review process 
of much of the rest of the Convention has evolved since its entry into force in 1994. Each annual 
cycle of review begins with the publication, usually in March, of an annual report on Oceans 
and the Law of the Sea by the UN Secretary-General which reviews State practice and 
implementation based on reports provided by States, international organizations and other 
interested organizations. The next stage in the cycle, usually in June, is the convening of the 
Informal Consultative Process (which was initiated in 2000). This is an open-ended and 

                                                      
5 Under the US Constitution, the President may only ratify a treaty if the Senate has given its advice and consent to 

such ratification by a two-thirds majority. 
6 See, for example, remarks made by Dr. Condoleeza Rice during her Senate confirmation hearings as Secretary of 

State, available at <www.agiweb.org/gap/legis109/lawofthesea.html>. 
7 See, for example, Statement by the US Delegation at the 11th Session of the Third UN Law of the Sea 

Conference, Official Records of the Third United Nations Conference on the Law of the Sea, Vol. 17, p. 116. US 
courts also increasingly regard the Convention as embodying customary international law. 

8 Part XI Agreement, Annex, Section 4. No such review has yet been held. 
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informal debate, which draws on the Secretary-General’s report and whose purpose is to 
facilitate the General Assembly’s consideration and debate of ocean affairs in the autumn. The 
Informal Consultative Process meeting is immediately followed by the Meeting of States Parties 
to the Convention. The main function of the Meeting is to take the necessary action to facilitate 
the functioning of the institutions established by the Convention, such as electing the judges of 
the International Tribunal for the Law of the Sea and the members of the Commission on the 
Limits of the Continental Shelf, and approving the budget of the Tribunal. Occasionally the 
meetings have played a modest role in adapting the Convention, such as when the Eleventh 
Meeting of States Parties in 2001 decided to extend the time limit for States to make 
submissions to the Commission on the Limits of the Continental Shelf relating to their outer 
continental shelves9. A number of States have argued for a more ambitious role for the Meetings 
of States Parties in developing the Convention, but so far no consensus on the matter has 
emerged10. The final element in the cycle is the annual debate and resolution of the UN General 
Assembly on Ocean Affairs and the Law of the Sea, which takes place in the autumn. 
 
This review process may lead to the identification of shortcomings and inadequacies in the 
Convention. Where such identification leads to a wish to take legal measures to address the 
identified shortcomings, one possibility would be to utilise the Convention’s amendment 
procedures, contained in Articles 312, 313 and 316. However, these provisions are quite 
complex and cumbersome, and are not designed to encourage easy, frequent or speedy 
amendment of the Convention, not least because any amendment needs normally to be adopted 
by consensus and must then be ratified by two-thirds of the parties in order to come into force. 
Not surprisingly, these amendment procedures have not yet been used, and it seems unlikely that 
they will be in the near future. Instead, perceived shortcomings in the Convention have been 
addressed in other, more ad hoc, ways. One example is the UN Fish Stocks Agreement, 
discussed in section 3.3 below. Another potential example is the current work of the Informal 
Working Group to study Issues relating to the Conservation and Sustainable Use of Marine 
Biological Diversity beyond National Jurisdiction, established by the General Assembly in 
200411.  
 
The EC and the Convention 
 
During the years of preparation for UNCLOS III (1970-73) and the early sessions of the 
Conference leading up to the adoption of the Revised Single Negotiating Text (1973-76), by 
which time negotiations over fisheries issues were largely complete, the EC’s Common 
Fisheries Policy was only in an embryonic state (the first, and rather limited, measures having 
been adopted in 1970, with no further measures being adopted until late 1976), as were those 
other parts of EC law relevant to the subject matter of the Conference. Furthermore, the EC had 
no express treaty-making powers that were relevant to the Conference. It was not until the ERTA 
case12 in 1971 that the European Court held that the EC had implied treaty-making powers, and 
not until the Kramer case13 in 1976 that it was confirmed explicitly by the Court that these 
powers applied to fisheries. It is thus not surprising that the EC as such did not participate as a 
negotiating party during the Conference. Nevertheless, the EC had observer status, and the 

                                                      
9 Report of the Eleventh Meeting of States Parties, 2001, SPLOS/73, para. 81. 
10 See, for example, the debates at the 13th and 14th Meetings of the Parties: Report of the Thirteenth Meeting of 

States Parties, 2003, SPLOS/103, paras. 94-102; and Report of the Fourteenth Meeting of States Parties, 2004, 
SPLOS/119, paras. 78-89. 

11 GA Resolution 59/24 of 17 November 2004, paras. 67-76. 
12 Case 22/70: Commission v. Council, [1971] ECR 263. 
13  Joined Cases 3, 4 and 6/76: Officier van Justitie v. Kramer, [1976] ECR 1279. 
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Member States consulted together in an effort to reach a common position on issues before the 
Conference. 
 
By the time the Conference was drawing towards its conclusion, it was clear that the EC had the 
competence to conclude treaties in respect of a number of matters to be dealt with by the future 
Law of the Sea Convention, and that for some of these matters the EC’s competence was 
exclusive. As a result of lobbying by EC Member States and despite some opposition from other 
States, the Convention provides for participation by international organisations to which their 
Member States have transferred competence over matters governed by the Convention. In 
practice the EC was and remains the only international organisation interested and qualified to 
become a party to the Convention.  
 
Article 2 of Annex IX provides that an international organisation may sign the Convention when 
a majority of its Member States have done so. In accordance therewith the EC signed the 
Convention on 7 December 1984, even though two of its largest Member States, Germany and 
the United Kingdom, declined to do so. In Community law terms the Law of the Sea Convention 
is a mixed agreement. Article 2 of Annex IX requires an international organisation, when 
signing the Convention, to make a declaration specifying which matters governed by the 
Convention fall within its competence and the ‘nature and extent’ of that competence14. 
 
Article 3 of Annex IX provides that an international organisation may formally confirm (i.e. 
ratify) the Convention when a majority of its Member States have ratified. In the case of the EC, 
this condition was met when Sweden became the eighth of the then fifteen Member States to 
ratify the Convention on 25 June 1996. However, it was not until 1 April 1998, by which time 
twelve Member States had become parties to the Convention, that the EC deposited its 
instrument of formal confirmation and became a party to the Convention. Article 5(1) of Annex 
IX requires an international organisation, when depositing an instrument of formal confirmation, 
to make a new declaration about its competence. The declaration made by the EC on formal 
confirmation15, as far as it relates to fisheries, is as follows. Under the heading ‘Matters for 
which the Community has exclusive competence’ the declaration states that the EC’s: 
 

‘Member States have transferred competence to it with regard to the conservation and 
management of sea fishing resources. Hence in this field it is for the Community to adopt the 
relevant rules and regulations (which are enforced by the Member States) and, within its 
competence, to enter into external undertakings with third States or competent international 
organisations. This competence applies to waters under national fisheries jurisdiction and to the 
high seas. Nevertheless, in respect of measures relating to the exercise of jurisdiction over 
vessels, flagging and registration of vessels and the enforcement of penal and administrative 
sanctions, competence rests with the Member States whilst respecting Community law. 
Community law also provides for administrative sanctions.’  

 
The remainder of the declaration that concerns fisheries is under the heading: ‘Matters for which 
the Community shares competence with its Member States.’ This comprises the following 
statement:  
 

                                                      
14  For the text of the EC’s declaration upon signature see <www.un.org/depts/los/ 

convention_agreements/convention_declarations.htm#European Community Upon signature>. 
15  For the text of the EC’s declaration upon formal confirmation, see <www.un.org/depts/los/ 

convention_agreements/convention_declarations.htm#European Community Declaration made upon formal 
confirmation>. 
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‘With regard to fisheries, for a certain number of matters that are not directly related to the 
conservation and management of sea fishing resources, for example research and technological 
development and development co-operation and research, there is shared competence’. 

 
The remainder of the declaration deals with the division of competence between the EC and its 
Member States in relation to other aspects of the Convention. 
 
As well as making the required declaration about competence when formally confirming the 
Law of the Sea Convention, the EC also made a declaration in which it stated that it objected to 
any declaration made by any other party to the Convention that claimed to exclude or amend the 
legal scope of the provisions of the Convention, in particular those relating to fishing activities. 
Furthermore, it did not consider ‘the Convention to recognise the rights or jurisdiction of coastal 
States regarding the exploitation, conservation and management of fishery resources other than 
sedentary species outside their exclusive economic zone’16. 
 
All EC Member States (including the ten States that became members of the EC in 2004) have 
become parties to the Convention, although a number of them did not do so until several years 
after the EC had deposited its instrument of formal confirmation. Article 5(2) of Annex IX 
requires a Member State of an international organisation to make a declaration specifying the 
matters in respect of which it has transferred competence to the organisation when it ratifies the 
Convention or when the organisation deposits an instrument of formal confirmation, whichever 
is the later. In the case of EC Member States, each of the twelve Member States that had ratified 
the Convention before the EC did so made a similar declaration in which it recalled that as a 
Member State it had transferred competence to the EC ‘in respect of certain matters governed by 
the Convention’, and that a detailed declaration on the nature and extent of the competence 
transferred would be made in due course in accordance with Annex IX. In spite of the latter 
statement, and the provisions of Article 5(2) of Annex IX that imply that a Member State 
ratifying before the EC does so must make a fresh declaration after the EC deposits its 
instrument of formal confirmation, none of the twelve States concerned has (yet) done so. In the 
case of those Member States that ratified or acceded to the Convention after the EC: Belgium, 
Denmark and Estonia have all made declarations in which they recall that they have transferred 
competence for some matters falling under the Convention to the EC and refer to the EC’s 
declaration made on formal confirmation; while Latvia makes no mention of EC membership in 
its declaration, and Luxembourg has not made any kind of declaration. In the case of those 
Member States joining the EC in 2004 that ratified the Convention before their EC membership, 
three States (Cyprus, Poland and Slovenia) have not made any kind of declaration, while four 
(the Czech Republic, Hungary, Lithuania and Slovenia) make no mention of possible EC 
membership in the declarations that they made on ratifying the Convention (which is not 
surprising) and have not made any further declarations since becoming members of the EC. The 
exception is Malta, which in the declaration that it made on ratifying the Convention in 1993 
inter alia takes note of the declaration made by the EC on signature of the Convention, and adds 
that in view of its application to join the EC, it understands that the EC’s declaration will 
become applicable to it on membership of the EC. Overall, therefore, Member States have not 
complied with Annex IX as far as making declarations of competence are concerned. 
Furthermore, such declarations as they have made do not shed any further light on the division 
of competence between the EC and its Member States over fisheries in relation to the 
Convention or on the rather opaque declaration on competence made by the EC.  
 

                                                      
16 Ibid. 
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For non-members of the EC there are real problems in knowing where the division of 
competence between the EC and its Member States lies as regards fisheries, particularly as 
concerns the ‘certain number of matters that are not directly related to the conservation of sea 
fishing resources’ in respect of which, according to the EC’s declaration, competence is shared. 
In fact the Convention does not envisage the possibility of shared competence, and arguably the 
EC is in breach of Annex IX in including matters of shared competence in its declaration 
without indicating which of itself or its Member States actually exercises competence in relation 
to these matters, since Annex IX requires declarations of competence to list the matters for 
which competence has actually been ‘transferred’ to an organisation: in the case of matters of 
shared competence no actual transfer has taken place. The question of who has competence is 
important, because under Articles 4(3) and 6(1) of Annex IX the EC is responsible for non-
compliance with the Convention as far as matters for which it is competent are concerned, while 
the Member States are responsible for matters for which they are competent. Thus, a third State 
wishing to make diplomatic representations or invoke the Convention’s dispute settlement 
procedures in respect of alleged non-compliance with a provision of the Convention needs to 
know whether the EC or its Member States have competence in respect of that provision. If it is 
not sure, it may inquire of the EC and/or its Member States which of them has competence and 
responsibility for the provision in question. Failure to provide an answer within a ‘reasonable 
time’ results in joint and several liability17. 

                                                      
17 See Arts 5 (5) and 6 (2) of Annex IX. 
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2 The Convention framework for the regulation of the seas 
 
One of the most important contributions of the Convention was to confirm or establish more 
precise limits of State authority over ocean space and activities. To this end much of the text of 
the Convention is concerned with the allocation of competence, rather than providing detailed 
and explicit rules of substance. It is useful to briefly set out the jurisdictional framework so 
established as a precursor to examining the more detailed rules concerning fisheries regulation. 
 
The Convention establishes a framework of spatial jurisdiction based upon a series of maritime 
zones, within which coastal States exercise varying degrees of authority. This includes 
prescriptive jurisdiction, that is the authority to legislate for certain activities, and enforcement 
jurisdiction. It should be noted that these forms of jurisdiction are not always co-extensive with 
each other. These zones are the territorial sea, the contiguous zone, the continental shelf and the 
exclusive economic zone. For certain island States there exists a further regime of archipelagic 
waters. Beyond the limits of coastal State authority are the high seas. The seabed of the high 
seas, also known as ‘the Area’, is subject to a special regime regulated in part by an international 
organisation known as the International Seabed Authority (ISA). The nature and scope of 
authority in these zones is set out in more detail below. In addition to this spatial jurisdiction, 
States also enjoy authority to regulate the activities of vessels flying their flag. As a general rule 
this jurisdiction is exclusive when the vessel is on the high seas or when matters of purely 
internal concern onboard the vessel are at stake. When a vessel is in a maritime zone subject to 
coastal State jurisdiction, then it is subject to coastal State authority when engaged in an activity 
to which the jurisdiction applies, for example fishing in the EEZ. When a vessel is within the 
port or internal waters of a coastal State it is subject to the full remit of coastal State authority. 
The exercise of port State control over sub-standard vessels is becoming an increasingly 
important means of addressing poor flag State control of shipping. There is some scope for 
extending this practice to vessels engaged or suspected of engaging in illegal fishing activities 
on the high seas18. 
 
In addition to the allocation of authority over maritime spaces and activities, a number of 
activities are subject to general rules, some of which are directed at fishing activities, and some 
of which indirectly impact upon fishing. These include boundary delimitation, navigation and 
safety of shipping, marine scientific research and the protection of the marine environment.  
 
2.1. Territorial sea 
 
A State has sovereignty over its territorial sea (Article 2), the maximum breadth of which is 12 
miles (Article 3). The only right that other States have in the territorial sea is the right of 
innocent passage (Article 17). A foreign vessel that engages in any kind of fishing activity is not 
in innocent passage (Article 19(2)(i)). It therefore follows that coastal States have the exclusive 
right to manage and exploit the fisheries resources of their territorial seas. Unlike the EEZ, the 
right to manage is not subject to any duties, although given that a particular stock of fish is 
likely to be found in both the territorial sea and the EEZ, a coastal State in practice cannot 
completely disregard its EEZ management obligations.  
 

                                                      
18 See paras 3.3.1 and 56 of the International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported 

and Unregulated Fishing, available at <www.fao.org/figis/servlet/static?xml= 
CCRF_prog.xml&dom=org&xp_nav=2,3>. 
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2.2. Archipelagic States 
 
Certain States are comprised of archipelagos, i.e. groups of islands and connecting waters and 
other features. The Convention recognises the special relationship between land and water for 
such States, which are entitled to draw baselines (from which the territorial sea and other zones 
are measured) joining the outmost points of such islands (Article 47). The waters within the 
baselines have the status of archipelagic waters, over which the archipelagic State enjoys 
sovereignty (Article 49). This is subject to certain protected rights for third States, including 
existing treaty rights, traditional fishing rights (Article 51) and the right of innocent passage 
(Article 52). No Member State of the EC has claimed archipelagic status. Although the UK 
might be entitled to claim such status, it has not done so. 
 
2.3. Contiguous zone 
 
This is a belt of waters contiguous to the territorial sea in which the coastal State may exercise the 
control necessary to prevent infringements of customs, fiscal, immigration or sanitary laws within its 
territory or territorial sea, and to punish such infringements (Article 33). The zone may extend up to 24 
nautical miles from the baseline used to delimit maritime zones. The zone does not have significant 
implications for fisheries. 
 

2.4. Continental shelf 
 
The continental shelf comprises the seabed and subsoil of the submarine areas of the coastal 
State constituting a natural prolongation of the State’s land territory. A coastal State’s 
continental shelf extends to 200 miles, or, in some circumstances, beyond this limit to the outer 
edge of the continental margin as defined in Article 76. A coastal State has sovereign rights over 
the natural resources of its continental shelf (Article 77(1)). These resources are defined as 
including ‘sedentary species, that is to say, organisms which, at the harvestable stage, either are 
immobile on or under the seabed or are unable to move except in constant physical contact with 
the seabed or the subsoil’ (Article 77(4)). They therefore include, for example, mussels and 
scallops, and, less certainly, certain species of crab and lobster. The coastal State’s general 
fisheries management obligations in the EEZ do not apply to the sedentary species of the 
continental shelf, including that part of the shelf within 200 miles that overlaps with the EEZ 
(Article 68).  
 
2.5. Exclusive economic zone 
 
The nature and extent of coastal State authority in the EEZ is considered in detail in Section 3. 1 
below. 
 
2.6. High seas 
 
The high seas are open to all States, which enjoy the freedom of the high seas. This comprises, 
inter alia, the freedoms of navigation, overflight, submarine pipeline and cable laying, 
construction of offshore islands and installations, fishing and scientific research (Article 87(1)). 
These freedoms are to be exercised with due regard to the freedoms of other States (Article 
87(2)) and, in the case of fishing, to a number of general conservation duties set out in the 
Convention (considered in section 3.2, below). Order is maintained in the high seas through flag 
State jurisdiction. Flag States are required to effectively exercise jurisdiction and control over 
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vessels flying their flag (Article 94). In particular flag States are required to regulate vessels to 
ensure safety at sea (see also section 2.9 below). The exclusive jurisdiction of the flag States is 
subject to a number of qualifications, where legislative and prescriptive jurisdiction is shared 
with third States. These include piracy and unauthorised broadcasting. A more limited right to 
visit vessels of uncertain nationality or suspected of engaging in slave trading is permitted. All 
States are obliged to suppress illicit drug trafficking, but no power to act against non-flag States 
vessels is established. Vessels without nationality cannot be protected by a flag State and so may 
be at the mercy of other States’ jurisdiction. 
 
The right of hot pursuit allows a warship or military aircraft of a coastal State to pursue and 
arrest foreign vessel on the high seas for a violation of the coastal State’s laws within its internal 
waters, territorial sea, contiguous zone, archipelagic waters, continental shelf and EEZ (Article 
111). This includes the use of any necessary and reasonable force to effect the arrest. The right 
must be exercised continuously until the vessel being pursued is caught and in any case ceases 
as soon as the pursued vessel enters the territorial waters of its own or a third State. The right of 
hot pursuit may be used to effect control over illegal fishing activities taking place within a 
State’s coastal waters, and in recent years a number of high profile hot pursuits have taken 
place, mostly involving fishing vessels suspected of engaging in IUU fishing in Australian or 
French waters in the Southern Ocean19. 
 
2.7. The Area 
 
The regime for the seabed and subsoil of the deep ocean floor beyond national jurisdiction 
(referred to in the Convention as ‘the Area’) was perhaps the most controversial of the maritime 
zones established by the Law of the Sea Convention. The mineral resources of the Area are 
designated the ‘common heritage of mankind’ by Article 136. According to Article 137, the 
Area and its resources are not susceptible to national appropriation and are subject to 
international regulation through the International Seabed Authority. Thus rights in the Area and 
its resources can only be obtained through the ISA. All States Parties to the Convention 
(including the EC) are ipso facto members of the ISA. As noted above, the Area is now subject 
to the complex and detailed provisions of the 1994 Implementation Agreement. This regime 
deals only with non-living resources. However, some uncertainty may exist over regulating 
access to living resources that occur in a symbiotic relationship with such non-living resources 
or that are found as a result of the same exploration activities (an example being genetic 
resources found in association with deep sea hydrothermal vents). Is so-called ‘bio-prospecting’ 
for such resources to be characterised as a form of marine scientific research or exploitation of 
resources? Also, what impact does bio-prospecting have on fragile ecosystems and biodiversity? 
There is already considerable interest in the genetic resources derived from species inhabiting 
these extreme environments and whilst genetic resources clearly pertain to living resources, and 
so fall under the regime of the high seas, it is notable that that the ISA is already taking steps to 
ensure that such activities, when conducted as an adjunct to mineral exploration and 
exploitation, are conducted in an appropriate manner and to ensure the protection of the marine 
environment. This indicates the importance of co-operative and integrated regimes for the 
regulation of activities.  
 
2.8. Boundary delimitation 
 
                                                      
19  See Baird, R., ‘Corporate Criminals and their Involvement in IUU Fishing: an Australian Perspective’ 1 IFLPR 

170-187 (2005). 
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The delimitation of maritime boundaries is addressed quite ambiguously by the Convention. 
Article 74 provides that: ‘The delimitation of the exclusive economic zone between States with 
opposite or adjacent coasts shall be effected by agreement on the basis of international law, as 
referred to in Article 38 of the Statute of the International Court of Justice, in order to achieve an 
equitable solution.’ The provision on the delimitation of the continental shelf replicates this 
formula (Article 83). In practice maritime boundary delimitation is effected by negotiation 
between States, and if that fails through recourse to third party dispute settlement. The 
International Court of Justice, together with other international tribunals, has built up a 
considerable body of practice in this respect. Boundary delimitation may impact upon fisheries 
and resource regulation, for example by dividing up an area inhabited by a stock of fish so that 
some of the stock is found on one side of the boundary line and some on the other, thus 
necessitating co-operation between the States concerned if the stock is to be properly managed. 
Where States are engaged in negotiating a boundary agreement between their overlapping EEZs 
but have not yet reached agreement, they should ‘make every effort to enter into provisional 
arrangements of a practical nature’, pending the reaching of an agreement (Article 74(3)). Such 
arrangements could include provisions relating to the exploitation and management of the 
fishery resources of the area of overlapping claims. 
 
2.9. Navigation and safety of shipping 
 
Different navigational rights are enjoyed in different zones. In internal waters there is no 
automatic right of navigation for foreign vessels, other than that which is consented to by the 
State concerned. This also applies to ports, which are not open to foreign vessels unless 
consented to by the port State. In the territorial sea there exists a right of innocent passage for 
foreign vessels. This is ‘continuous and expeditious passage’ (Article 18(2)) that is ‘not 
prejudicial to the peace, good order or security of the coastal State’ (Article 19(1)). Passage may 
be suspended by the coastal State to protect its security (Article 25). In straits used for 
international navigation (i.e. waters that connect one area of high seas or EEZ with another area 
of the high seas or EEZ) there is a right of transit passage: this right is defined as ‘freedom of 
navigation and overflight purely for the purpose of continuous and expeditious transit of the 
strait’ (Article 38(2)). In archipelagic waters there is a right of innocent passage (Article 52), 
and a more generous regime of archipelagic sea lane passage, where such is designated by the 
archipelagic State (Article 53). These rights of navigation do not permit vessels to engage in any 
activities other than those that are necessary and incidental to navigation. In other maritime 
zones there exists freedom of navigation. This is subject to the pollution and resource control 
authority of the coastal State in the EEZ. On the high seas it is subject to the requirement of ‘due 
regard’ to the interests of other user States (Article 87(2)). 
 
Safety of shipping is addressed in Article 94 of the Convention which sets out the duties of the 
flag State. It provides that every State shall effectively exercise its jurisdiction and control in 
respect of administrative, technical and social matters over ships flying its flag. More 
particularly, Article 94(3) requires every State to take measures to ensure safety, with regard, 
inter alia, to construction, equipment and seaworthiness, manning, labour conditions and 
training and collisions regulation. The standards applicable to safety of shipping are necessarily 
generally accepted international standards, many of which have been developed by the 
International Maritime Organisation (IMO) to implement these general obligations. Many of 
these standards apply to all vessels, including fishing vessels, although a number of standards 
and legal instruments have been developed specifically for fishing vessel safety. 
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2.10. Marine scientific research  
 
The carrying out of fisheries research in the territorial sea and EEZ is subject to the consent of 
the coastal State, which may attach such conditions to the giving of any consent as it wishes 
(Articles 245 and 246). Fisheries research on the high seas, on the other hand, is open to all 
States (Articles 87 and 257). 
 
2.11. Protection of the marine environment  
 
Part XII of the Convention, which is entitled ‘Protection and Preservation of the Marine 
Environment’, contains a number of provisions that have a bearing on fisheries. Firstly, States 
are required to control and reduce pollution of the marine environment from various sources 
(ships, seabed installations, land-based sources etc.) by applying or taking into account the 
norms contained in a network of existing global and regional treaties that have been developed 
to regulate marine pollution. Secondly, Article 194(5) requires States to protect and preserve 
rare or fragile ecosystems as well as the habitat of depleted, threatened or endangered species. 
Thirdly, States shall not introduce new or alien species to a particular part of the marine 
environment which may cause significant and harmful changes.  
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3 The Convention and the regulation of fisheries 
 
The Law of the Sea Convention is largely a framework treaty, that is, it sets out a legal 
framework within which detailed norms to regulate the uses of the sea may subsequently be 
developed elsewhere. It does not, by and large, contain such norms itself. Clearly, it would be 
unrealistic to expect the Convention to do so as far as fisheries are concerned because of the 
diversity and frequent complexity of the world’s fisheries. In any case, the Third UN 
Conference on the Law of the Sea would have been ill-suited to attempt to draft detailed norms 
relating to fisheries management, not least because of the breadth of the Conference’s agenda 
and the fact that few of its participants were fisheries experts. The major change introduced by 
the Convention regime (or prior State practice reflecting this regime) as far as fisheries is 
concerned is to have brought most fisheries (90% or more) under the control of coastal States, 
whereas previously a large proportion of the world’s fisheries took place on the high seas. All 
EC Member States outside the Mediterranean have claimed 200-mile EEZs or exclusive fishing 
zones. Indeed, most had done so during the late 1970s, prior to the adoption of the Convention.  
 
According to the most recent report of FAO on the State of World Fisheries and Aquaculture, 
the proportion of the world’s fish stocks that is over-exploited and depleted increased from 
about 10 per cent in the mid-1970s to close to 25 per cent in the early 2000s. This period of 
increasing over-exploitation coincides almost exactly with the fisheries regime established by 
the Convention, as most States that have claimed 200-mile EEZs or fishing zones did so in the 
late 1970s, without waiting for UNCLOS III to end or the Convention to be adopted. 
Furthermore, according to FAO, by 2003 about half of all stocks were fully exploited and so 
producing catches close to their maximum sustainable limits. In the view of FAO, more cautious 
and restrictive management measures are needed to rebuild depleted stocks and prevent the 
decline of those being exploited at or close to their maximum potential20. 
 
Although the decline identified by FAO coincides with the introduction of the Convention 
regime, one should not immediately conclude that the poor state of the world’s fish stocks is 
necessarily due to the shortcomings of the Convention, or that the Convention has necessarily 
failed in the aim expressed in its preamble of establishing a legal order to promote the 
conservation of the world’s fish stocks. In order to reach an informed view of the matter, it is 
necessary first to examine the reasons for the poor state of fish stocks, and then to consider how 
far such reasons are due to shortcomings in the Convention. 
 
It might be assumed that the poor state of the world’s fish stocks was due entirely to bad 
management. This is not, in fact, the case. In some instances natural changes to the temperature 
and salinity of sea water are known to be a potential cause of stock decline. Fluctuations in the 
size of the Peruvian anchoveta stock are due largely to the appearance or otherwise of El Niño; 
while fluctuations in stock sizes in the south-east Atlantic are due in part to the substantial 
environmental variability of the Benguela Current system21. In other cases, pollution of 
anthropogenic origin is the cause of the decline of stocks, notably in the Black Sea. Human-
induced global climate change is likely before long , as pointed out above, to have a significant 
impact on some fish stocks, particularly in polar and sub-polar waters. 
 

                                                      
20  FAO, The State of World Fisheries and Aquaculture 2004 (Rome: FAO, 2004), pp. 32-34, available at 

<www.fao.org/ documents/show_cdr.asp?url_file=/DOCREP/007/y5600e/y5600e00.htm>. 
21  Ibid., p. 29. 
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On the whole, however, poor management is the major cause of the adverse state of many fish 
stocks. The framework for the regulation of fisheries laid down by the Convention is essentially 
two-fold: fishing within a 200 mile EEZ and fishing on the high seas. Thus it is appropriate 
when looking at the reasons for poor management to distinguish between areas subject to 
national jurisdiction (particularly the EEZ) and the high seas beyond. 
 

3.1. The Convention regime for EEZ fisheries 
 
The Convention provides that a coastal State is entitled to establish a 200-mile exclusive 
economic zone (EEZ), within which it has sovereign rights to exploit, conserve and manage the 
fisheries resources found there (Article 56(1)). Such rights are subject to a number of 
conservation and utilisation duties. First, Article 61(1) requires coastal States to determine the 
total allowable catch (TAC) of the living resources in its EEZ. This establishes the maximum 
amount of fish which may be harvested in the EEZ and is reinforced by a series of conservation 
requirements. The coastal State ‘taking into account the best scientific evidence available to it, 
shall ensure through proper conservation and management measures that the maintenance of the 
living resources [...] is not endangered by over-exploitation’ (Article 61(2)). This is 
supplemented by an obligation to co-operate, as appropriate, with any competent regional, sub-
regional or global organisation to this end. The object of such measures is to restore and 
maintain harvestable fisheries at levels which can produce the maximum sustainable yield, as 
qualified by relevant environmental and economic factors (Article 61(3)). These latter factors 
include the economic needs of the coastal fishing communities, the special requirements of 
developing States, fishing patterns, the interdependence of fish stocks and any sub-regional, 
regional or global minimum standards. As such, conservation is not about preservation per se, 
but sustainable use. It is notable that any management measures should take account of 
associated or dependent species affected by harvesting activities. Although this falls someway 
short of an integrated or ecosystem approach to fisheries regulation, it may provide a basis for 
such approaches (see section 3.7.2) The coastal State is also under an obligation to share 
scientific data concerning the conservation of fish stocks with competent organisations and any 
concerned States (Article 61(5)).  
 
Subject to these obligations, the coastal State is to ‘promote the objective of optimum utilisation 
of the living resources’ of its EEZ, inter alia by permitting fishermen from other States to 
harvest that part of the allowable catch that cannot be taken by its own fishermen (Article 62). 
This requires coastal States to determine their domestic harvesting capacity and when this does 
not exhaust the TAC, it is obliged to give other States access to the surplus. In determining such 
access, the coastal State shall ‘take into account all relevant factors, including, inter alia, the 
significance of the resources of the area to the economy of the coastal State concerned and its 
other national interests’, the position of land-locked and geographically disadvantaged States, 
‘the requirements of developing States in the region or sub-region in harvesting part of the 
surplus and the need to minimise economic dislocation in States whose nationals have habitually 
fished in the zone or which have made substantial efforts in research and identification of 
stocks’ (Article 62(3)). Nationals of other States fishing in the EEZ must adhere to the laws of 
the coastal State, and of which the coastal State must give due notice (Article 62(4). 
 
This framework for providing foreign access is important because it seeks to ensure some form 
of wealth distribution. It also provided the possibility for ensuring that historical fishing patterns 
could be integrated into domestic fisheries regimes through access agreements (See section 4.4). 
As the benefits bestowed upon coastal States through the creation of EEZs was quite 
happenstance and contingent on the role of the geographic dice, Article 62 was intended to 
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mitigate the potentially vast disparities in wealth creation that would result from the removal of 
large and productive areas of the ocean from the high seas.  
 
However, the vitality of this obligation to ‘share’ resources as part of a broader social 
responsibility is very much open to doubt given the tendency of most States to exclude foreign 
fishermen from EEZ fisheries, except on commercial terms under licensing agreements. In 
reality most States enjoy the capacity to fully exploit their living resources, and where such 
capacity does not exist, States may manipulate the TAC in such a way as to preclude a surplus 
and so effectively exclude foreign access to fish stocks. This has rendered the distributional 
aspects of the EEZ meaningless. Even if a coastal State does permit a surplus, Article 62 
provides the coastal State with broad authority to impose terms and conditions upon foreign 
vessels seeking access to the surplus. Although this must be exercised in good faith in 
accordance with Article 300, the conditions which may be placed upon such access are 
considerable. Notably, they includes the right to levy fees, which suggests that the other States’ 
rights to a surplus may amount to no more than a right to purchase goods in an open market.  
 
The EC has entered into a number of agreements with third States to allow EC registered fishing 
vessels access to fish stocks. The more recent of these agreements, such as the Fisheries 
Partnership Agreement between the European Community and Morocco, include commitments 
to develop sustainable fisheries and provide directed financial support to enhance the 
management of fisheries22. Although there is some scope for using such agreements to establish 
more sustainable fisheries management regimes, the prospects of such will depend on the extend 
to which subsequent implementation of these framework partnerships actually implement 
sustainable fisheries policies. It is notable that the Morocco is not party to the Law of the Sea 
Convention or the 1995 Fish Stocks Agreement, and no attempts were made to bring Morocco 
within the remit of these keystone agreements as part of the quid pro quo of financial support for 
securing EC vessels fishing opportunities in Moroccan waters under the Fisheries Partnership 
Agreement.  
 
In the case of the EEZ, there are a number of reasons why fisheries management has not been 
very successful (but it must be stressed that not all coastal States have a poor record of 
management). First, in many cases (especially perhaps in many developing States) there is 
inadequate biological knowledge of the stocks, compounded by unreliable data on catches. 
Secondly, in some States national fisheries mangers do not set adequately strict conservation 
measures. In order to satisfy short-term socio-economic considerations and political pressures, 
catches are set at levels that are too high to be sustainable, and this is often compounded by gear 
regulations that allow the large-scale catching of immature fish. The main reason for such short-
termism is over-capacity in many domestic fishing fleets, i.e. there are far more fishing vessels 
than are required to take what would be a long-term sustainable catch if each vessel was to 
obtain a decent economic return. Such over-capacity is frequently stimulated by high levels of 
State subsidy. This problem is often exacerbated by the open-access nature of many national 
fisheries. An example of the failure of management of the kind just described can be seen on the 
Atlantic coast of Canada, where poor management resulted in the collapse in the 1980s of nearly 
all the major fish stocks of the Grand Banks, one of the oldest and formerly most productive 
fishing grounds in the world. As a result moratoria on commercial fishing were introduced for 
many stocks in the early 1990s which only now are slowly being relaxed. Another example of 
such failed management can be seen in the operation of the EC’s own Common Fisheries 
Policy, where poor management has led to many fish stocks in EC waters being over-fished and 

                                                      
22 COM(2005) 692. 
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their biomass at the lowest recorded levels ever. A third reason for unsuccessful management is 
the failure to control the use of non-selective fishing gear and unsustainable practices such as 
returning to the sea caught fish that are unwanted (because they are too small or of the wrong 
species) and are usually dead or dying (the problem of discards). Fourthly, there is frequently 
inadequate enforcement of management measures. This may be due to a lack of will on the part 
of the coastal State authorities or, in the case of many developing States, a lack of means. In the 
EEZs of many African and Asian States, for example, there are significant amounts of illegal 
fishing by foreign fleets which go unpunished because the coastal States concerned simply lack 
the fisheries enforcement capacity necessary to take effective action. In fleets where there is 
significant over-capacity, the resulting increased competition between fishermen for limited 
amounts of fish encourages non-compliance with management measures. 
 
How far are the reasons for the poor state of the world’s fish stocks just outlined due to 
shortcomings in the Convention? Clearly the Convention is not responsible for the adverse 
condition of fish stocks due to natural environmental causes. It may arguably be partly 
responsible in cases where such condition is due to anthropogenic pollution, but an examination 
of this issue lies beyond the confines of this report. The real question is how far the failures of 
fisheries management identified above can be attributed, even if only partly, to shortcomings in 
the Convention. As far as the EEZ is concerned, it would seem harsh to pin on the Convention 
responsibility for the lack of adequate scientific knowledge or the inability or unwillingness of 
States to enforce management measures effectively. As for the problem of over-capacity, it is 
difficult to see how this could easily have been addressed by the Convention. Where the 
Convention may be criticised is in relation to the duties to which the coastal State’s right to 
manage the living resources of its EEZ is subject.  
 
First, a number of core concepts are poorly defined or are defined in too general terms. More 
particularly, coastal States’ duties are broadly formulated and leave them with considerable 
discretion. Of itself this is not critical to the success of the conservation regime. However, the 
Convention does not provide means for their articulation and development. Unlike the parts of 
the Convention on the protection of the marine environment, no specific provision is made for 
the development of the Convention’s fisheries provisions through regional agreements, or the 
work of a specialised agency, such as IMO. In practice, the development of more detailed, 
effective and sustainable fisheries regulations is left to States and, more recently, FAO, through 
its work in developing non-binding codes and guidelines on good fisheries practice. However, it 
remains clear that the absence of more precise management requirements has undermined the 
effectiveness of this part of the Convention in practice. The main reasons why the Convention 
does not contain more tightly drawn management duties for coastal States are probably because 
of the general reluctance of States to be told how to manage their natural resources and because 
it was assumed that by giving coastal States the exclusive right to manage the resources of their 
EEZs and the primary right to exploit them, enlightened self-interest would lead coastal States to 
manage those resources wisely and sustainable. As has been seen, the reason why this has not 
happened is because too many States have succumbed to short-term socio-economic and 
political pressures. 
 
One of the assumptions underlying the Law of the Sea Convention was that exclusive coastal 
State authority and the capacity to limit access was a precondition for effective fisheries 
regulation. By limiting access one can control the level of exploitation of a resource, thus 
preventing over-exploitation. However, despite widespread recognition of the problem of open 
access regimes, the Convention treats the question of access indirectly at best. Whilst Article 
61(2) establishes a duty to ensure that living resources of the EEZ are not endangered by over-
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exploitation, the means to this end are left to the discretion of the coastal State and there is no 
direction to limit access. Although many States have limited access, this is frequently directed 
only at foreign fishermen. In the result, domestic fishing effort has often expanded to fill the 
gaps left by foreign fishermen, who in turn have relocated their distant-water effort onto the 
high seas. High seas stocks have subsequently been placed under increased pressure. The result 
in many cases has been the replacement of the tragedy of the international commons with a 
tragedy of the domestic commons in the EEZ and an acceleration of tragedy of the international 
commons on the smaller, residual area of the high seas. 
 
Under Article 61(2), conservation measures should take into account the ‘best scientific 
evidence available’, suggesting a pivotal role for science in decision-making. In many cases 
(especially perhaps in many developing States) poor management of fisheries has resulted from 
inadequate biological knowledge of the stocks, compounded by unreliable data on catches. 
Although it would be unfair to pin responsibility on the Convention for the lack of scientific 
data, it should be pointed out that the language used in Article 61(2) is facultative rather than 
mandatory; it does not require coastal States to actively acquire data nor detail how it is to be 
used once obtained. Thus it is merely a factor to be taken into account, rather than an absolute 
precondition for any conservation and management measure or fishing activity. This may be 
problematic given that the calculation of the TAC and the MSY must be based upon scientific 
evidence. To provide for a less than mandatory role for the highest standards of scientific data 
may undermine the whole operation of Part V conservation measures, particularly in the case of 
States where scientific funding is limited or fisheries research is not a priority. Indeed, as the 
collapse of some of New Zealand’s Orange Roughy stocks demonstrates, even for a country 
with a good record of fisheries research, scientific evidence is an essential component of 
responsible and effective fisheries management. 
 
The maximum sustainable yield (MSY) may be defined as the largest annual catch that can be 
taken continuously from a stock based on the stock’s ability to renew itself. It seeks to optimise 
the productive capacity of a stock and is the principal objective of fisheries measures under 
Article 61(3). As such it appears to be quite consistent with the notion of sustainable 
development. However, MSY has been subject to criticism, particularly in light of advances in 
our knowledge and understanding of marine ecosystems. Firstly, effective use of the MSY 
depends upon a quality of information that in many cases does not exist23. As a stock specific 
measure, the MSY ignores the complex interrelationship of fish stocks, the fact of which makes 
it problematic to treat species and stocks wholly independent of each other. Its use is further 
complicated by the unpredictable impact of intensive human fishing activities upon stocks. 
Secondly, according to Article 61(3), the MSY is a measure aimed at optimising the economic 
exploitation of a fishery. It is not intended to be an absolute bottom line for fishing effort, 
although it has often been used as such, leading to harvesting beyond sustainable levels. Thirdly, 
the MSY may be qualified by relevant ‘environmental and economic’ factors. These factors do 
not appear to be narrowly defined and may include political and social factors. In the absence of 
any constraints on the use of such factors, Article 61 permits coastal States to adjust the MSY up 
as well as down and this may contribute to the unsustainable use of a resource over the long 
term, leading to unsustainable exploitation, at least in the short term. In response to its perceived 
failings, a redefined role for the MSY concept has been advocated by FAO. It is suggested that 
as a reference point it should mark the upper limit for exploitation rather than a rough 

                                                      
23  Gulland, J.A., The Concept of Maximum Sustainable Yield and Fishery Management, FAO Fisheries Technical 

Paper No. 70 (Rome: FAO, 1968), p. 4. 
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production target to be adjusted by other factors24. However, despite this, the highly flexible role 
of MSY as a target reference point in the Convention remains the only (globally) legally 
recognised objective of fisheries management measures in the EEZ. 
 
The Convention was adopted before biodiversity conservation or the ecosystem approach gained 
legal currency and it is clear that the Convention contains no obligation to adopt an ecosystem 
approach to fisheries management. Indeed, even the effect of fishing effort on associated or 
dependent species, which is considered by some to open the door to ecosystem management, is 
addressed somewhat opaquely in Articles 61(3) and (4). The impact of fishing on interdependent 
stocks is merely a factor to be taken into account in setting the MSY and it is possible to argue 
that the aim of such provisions is not to protect the viability of the ecosystem, but rather the 
viability of the species for utilisation. At the time the Convention was being negotiated States 
simply did not possess the capacity to engage in sophisticated multi-stock and environmental 
assessments. However, there is now compelling evidence that stock specific management 
measures supported by the Convention are inadequate means of regulating fisheries. An 
ecosystem approach goes beyond the basic provisions of the Convention and requires States to 
consider the interactions of a target fish stock with predators, competitors and prey, 
environmental factors, such as climate and the marine habitat, and the impacts of fishing on all 
of the above. Although there is no requirement within the Convention, such an approach is 
increasingly desirable in practice and would be consistent with sustainable fisheries regulation 
indicated below (Section 3.7).  
 
A particular problem with domestic fisheries is the lack of any system for holding States to 
account for the mismanagement of their domestic fisheries. In practice it may be difficult to 
prove a causal link between management measures and consequent harm. Moreover, it is 
difficult to ascertain whether States have a legal interest in the conservation and management of 
fisheries in other States’ EEZs capable of being pursued by way of an international claim. A 
State that set the catch at a level that led to over-exploitation of a particular stock would clearly 
breach its duty under Article 61(2) not to endanger the stocks through over-exploitation. 
However, the only consequence that would follow from such a breach under the Convention is 
the possibility for other States to institute compulsory conciliation proceedings against the 
coastal State concerned25. Although there have undoubtedly been a number of breaches of 
Article 61(2) by coastal States since the Convention came into force, no conciliation 
proceedings have yet been instituted, and it seems unlikely that any will be in future. This is 
because States either have no interest in breaches of Article 61(2) by other States or they do not 
think it worthwhile to bring conciliation proceedings because any findings by a conciliation 
commission will not be binding on the coastal State concerned. Accordingly, other non-
confrontational strategies for ensuring domestic compliance with international conservation and 
management measures need to be sought. This may include more effective international 
reporting systems, for example through FAO, and the increased use of capacity building 
measures. 
 
3.2. The Convention regime for high seas fisheries 
 
For the high seas beyond the EEZ, the framework provided by the Convention is essentially that 
of the freedom of the high seas. Thus, according to Articles 87 and 116, all States in principle 

                                                      
24  FAO, Reference Points for Fisheries Management: Their Potential Application to Straddling Fish Stocks and 

Highly Migratory Resources, FAO Fisheries Circular No. 864 (Rome: FAO, 1994), p. 2. 
25  Art. 297(3)(b). See further section 5.1 below. 
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are entitled to fish on the high seas, subject to their other treaty obligations; the rights, duties and 
interests of coastal States provided for in Articles 63(2) and 64-67; and various duties set out in 
Articles 117-119. The latter essentially provide that States are to co-operate over the 
conservation and management of the living resources of the high seas, including through 
regional fisheries organisations where appropriate (see section 3.4 below). Whatever form such 
co-operation takes, it should lead to the adoption of measures that are designed to maintain or 
restore populations of harvested species at levels that can produce the maximum sustainable 
yield, as qualified by relevant environmental and economic factors. 
 
Article 116, as pointed out above, refers to Articles 63-67. Articles 63 and 64 are concerned 
with shared, straddling and highly migratory stocks and are discussed below (section 3.3). 
Article 65 concerns marine mammals. Article 66 deals with anadromous species, i.e. species 
such as salmon that spawn in fresh water but spend most of their life cycle at sea. The Article 
provides that the States in whose rivers anadromous stocks originate have the primary interest in 
and responsibility for such stocks. One consequence of this is that fishing for such stocks on the 
high seas is prohibited. Article 67 deals with catadromous species, i.e. species such as eels that 
spawn at sea but spend most of their life cycle in fresh water. Within the EEZ these species are 
subject to the coastal State’s general management rights and duties. Fishing for catadromous 
species on the high seas is, however, prohibited.  
 
It is not only fisheries management in the EEZ that has been unsuccessful. Many high seas fish 
stocks have been equally (or more) poorly managed, although the reasons for this differ. In 
regions where fisheries management organisations have been established to manage the high 
seas stocks of a particular region, they have generally failed to manage those stocks adequately. 
The reasons for such failure include inadequate scientific knowledge of the fish stocks for which 
such organisations are responsible; the inability of their members to agree on adequate 
conservation and management measures; the possibility in many organisations for members to 
invoke objection procedures and so opt out of such measures as are adopted; an inability or 
unwillingness on the part of members properly to enforce the organisation’s management 
measures; and the undermining of such measures as a result of fishing by vessels flying the flag 
of States not members of the organisation concerned. The latter are often flags of convenience 
operated by fishermen who are nationals of States members of the organisation and who have 
re-registered their vessels under such flags in order to avoid being bound by the organisation’s 
measures (the free rider problem). In some regions there are no fisheries management 
organisations at all, and therefore usually no serious attempts have been or are being made to 
manage the stocks of these regions. As with the EEZ, many of these problems are exacerbated 
by over-capacity in the fishing fleets of the States members of regional fisheries management 
organisations. 
 
In respect of the high seas, the major weakness of the Convention is that the right to fish on the 
high seas is not balanced by sufficiently tightly drawn conservation and management duties, and 
that no realistically adverse consequences follow from a failure to comply with the duties that 
the Convention does contain. It is true that the compulsory dispute settlement procedures of the 
Convention are in theory available for use against States that do not adequately co-operate over 
the conservation and management of high seas resources, but, as will be argued in section 5.1 
below, such procedures are frequently unsuitable for settling fisheries disputes.  
 
A further weakness of the Convention is its failure adequately to recognise the migratory nature 
of fish. Very few fish stocks are confined to the EEZ of a single State. Most migrate to the EEZs 
of other States (shared stocks) and/or the high seas (straddling stocks). As far as shared and 
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straddling stocks are concerned, Article 63 of the Convention calls on the States concerned to 
seek to agree on the necessary measures for the conservation of such stocks, but gives them no 
real guidance on such crucial matters as how management measures for such stocks are to be co-
ordinated or how catches are to be allocated between the States concerned. Similar criticisms 
can be made of Article 64 which calls on coastal States and States fishing for highly migratory 
species (such as tuna) in a particular region to co-operate over the conservation and management 
of such species. The ways in which these criticisms have been addressed are discussed in the 
next section.  
 
3.3. Straddling and highly migratory fish stocks 
 
The late 1980s and early 1990s witnessed a number of quite serious disputes between coastal 
States and distant-water fishing States over the management of straddling stocks (i.e. fish stocks 
that occur both within the EEZ of one or more coastal States and the adjacent high seas area)26. 
The EC itself, in fact, was heavily involved in one of these disputes, namely that concerning the 
straddling stocks of the northwest Atlantic. These disputes revealed the limitations of the one 
provision of the Convention dealing specifically with straddling stocks, Article 63(2). This 
provision does no more than call on coastal States and States fishing for straddling stocks in the 
adjacent high seas area to seek to agree on the measures necessary for the conservation of these 
stocks on the high seas, but gives no guidance on such crucial matters as to how coastal State 
and high seas management measures are to be co-ordinated and how catches are to be allocated 
between them. The UN Conference on Environment and Development (UNCED), held in 1992, 
called for these shortcomings in the Convention to be addressed27. This in turn led the UN 
General Assembly to convene a diplomatic conference for this purpose28 (at which the EC was 
represented as a full participant, the first time that this had happened at a UN legal or fisheries 
conference). The conference resulted in the adoption in 1995 of the UN Fish Stocks 
Agreement29. 
 
The Agreement is designed to improve the management of straddling and highly migratory 
stocks by setting out principles for their conservation and management (including application of 
the precautionary approach); requiring coastal State and high seas management measures to be 
compatible; encouraging States to join or form regional organisations or arrangements for 
managing straddling and highly migratory stocks on the high seas; and prohibiting States from 
fishing on the high seas unless they are members of such organisations or arrangements or 
fishing in conformity with the measures adopted by such organisations or arrangements. In 
addition, the Agreement sets out the responsibilities of flag States and provides for the improved 
enforcement of measures adopted by regional fisheries management organisations or 
arrangements (including through schemes of international inspection and port State control). 
The Agreement did not come into force until 2001, and as of March 2006 had only 57 parties. 
Until the Agreement is more widely ratified, it will not achieve its full potential. A number of 

                                                      
26  See Hedley, C., Molenaar, E.J. and Oude Elferink, A.G., The Implications of the UN Fish Stocks Agreement 

(New York, 1995) for Regional Fisheries Organisations and International Fisheries Management, European 
Parliament Working Paper, FISH 112/2003. 

27  See Agenda 21, Chapter 17, para. 17.50, reprinted in 8 International Organisations and the Law of the Sea. 
Documentary Yearbook 400 (1992). 

28  See GA Resolution 47/192 of 22 December 1992, United Nations Conference on straddling fish stocks and 
highly migratory fish stocks. 

29  Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 
10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly 
Migratory Fish Stocks, 34 ILM 1547-80 (1995); available at <www.intfish.net/treaties/unfsa.htm>. 
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significant high seas fishing States, such as China, Japan and South Korea, have not (yet) 
ratified the Agreement; nor, apart from Belize, have any flag of convenience States.  
 
Despite the delay in its entry into force and the relatively limited number of its parties, the 
Agreement has already had a significant impact, a good deal of it before its entry into force, on 
regional fisheries organisations. For example, the treaties establishing the South-East Atlantic 
Fisheries Organisation30 and the Commission for the Conservation and Management of the 
Highly Migratory Fish Stocks in the Western and Central Pacific Ocean31, which were 
negotiated during the period between the adoption of the Agreement and its entry into force, 
both show many influences of, and incorporate principles from, the Agreement32. A number of 
organisations in existence before the adoption of the Agreement have also changed their 
practices to accord with its provisions. For example, the Northwest Atlantic Fisheries 
Organisation and the North-East Atlantic Fisheries Commission have both introduced a 
precautionary approach into the management of straddling stocks in their areas of competence 
and have adopted schemes of international inspection modelled on the Agreement, while major 
changes have been made to the General Fisheries Commission (formerly the Council) of the 
Mediterranean to reflect the Agreement’s provisions. Organisations regulating highly migratory 
stocks have also been shaped by the approach of the UN Fish Stocks Agreement. For example, 
ICCAT has also very much developed its practices in response to UNFSA and IATTC has 
adopted an amending Convention (the “Antigua Convention”) although this is not yet in force33. 
 
For greater success, the Agreement is dependent on more ratifications by actual and potential 
high seas fishing States, as well as by relevant coastal States34. If the Agreement is widely 
ratified, it should help coastal and high seas fishing States to agree on compatible conservation 
and management measures, improve enforcement and reduce the free rider problem. The 
Agreement may also make it difficult for States to opt out of measures adopted by regional 
fisheries management organisations (RFMOs) by invoking the objection procedures found in 
most such organisations, at least if when so doing they are minded to adopt measures for their 
own vessels less strict than those of the RFMO concerned, since under Article 18(1) of the 
Agreement flag States must ensure that their vessels do not undermine the effectiveness of 
regional conservation and management measures. Finally, it should be noted that, in accordance 
with Article 36, a conference was held in May 2006 to assess the effectiveness of the Agreement 
and to consider proposals to strengthen it. 
 
The parties to the Agreement include the EC, the 15 States that were members of the EC before 
its enlargement in 2004 and three new Member States: Cyprus, Malta and Poland. Contrary to 
the views of the Commission and its Legal Service, the Council decided that the Agreement was 
a mixed one, rather than one falling within the EC’s exclusive treaty-making competence, and 
                                                      
30  Convention on the Conservation and Management of Fishery Resources in the South-East Atlantic Ocean, 2001, 

41 ILM 257 (2002); available at <www.intfish.net/treaties/seafo.htm>. 
31  Convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central 

Pacific Ocean, 2000, 40 ILM 278 (2001); available at <www.intfish.net/treaties/westpac.htm>. 
32  A similar process is close to conclusion in the Southern Indian Ocean (the Southern Indian Ocean Fisheries 

Agreement) and another has begun in the South Pacific, formally entitled ‘International Consultations on the 
Establishment of the South Pacific Regional Fisheries Management Organisation’. Regarding the latter, details 
are available at <www.southpacificrfmo.org>. 

33  The EC has signed the Antigua Convention, and is in the process of ratifying it, the Commission having adopted 
a proposal to that effect: COM(2005) 325. 

34  It is, however, arguable that some provisions of the Agreement have now become part of customary 
international law as a result of their frequent inclusion in a variety of soft law instruments such as the FAO 
Code of Conduct on Responsible Fisheries, International Plans of Action adopted thereunder (discussed below) 
and various ministerial declarations. 
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that the EC and all the Member States should ratify the Agreement simultaneously35. When 
ratifying the Agreement in December 2003, the EC made a declaration as to the division of 
competence between itself and its Member States in relation to matters dealt with by the 
Agreement36. Of the current Member States of the EU, the Czech Republic, Estonia, Hungary, 
Latvia, Lithuania, Slovakia and Slovenia have yet to ratify the Agreement, but are obliged by 
the 2004 Act of Accession to do so. 
 
3.4. Regional fisheries management organisations 
 
Fundamental to the legal regime for straddling fish stocks and highly migratory fish stocks set 
out in the UN Fish Stocks Agreement is the central role accorded to RFMOs. RFMOs are 
defined by FAO as ‘intergovernmental fisheries organisations [or arrangements, as appropriate,] 
that have the competence to establish fisheries conservation and management measures’ (IPOA-
IUU). In effect, RFMOs are the medium through which States Parties to the UN Fish Stocks 
Agreement which are engaged in harvesting straddling fish stocks and highly migratory fish 
stocks are to fulfil their obligations to co-operate to conserve and manage those stocks37. 
 
Management through regional organisations is not a new concept. Indeed, the first RFMOs were 
established almost 60 years ago as a response by governments to problems of over-fishing. In 
the case of highly migratory fish stocks, for example, the oldest RFMO in existence today is the 
Inter-American Tropical Tuna Commission (IATTC), an organisation that was created in 
194938, long before the general law of the sea had been developed in conventional form. 
 
The basic pattern for management of international fisheries through international co-operation 
was confirmed as long ago as 1955, in the Rome Technical Conference on the Conservation of 
the Living Resources of the Sea. That Conference agreed for the first time that conservation and 
management of high seas fisheries resources could only be carried out through international co-
operation in research and regulation and that the best way of achieving this was through the 
establishment of regional conventions, based on the geographical and biological distribution of 
the marine populations concerned. Since then, more than 30 regional fishery bodies have been 
established in the 20th century, including 14 since the adoption of the Convention39. 
 
The essential role of RFMOs was implicitly recognised in the Convention, with its frequent 
references to co-operation through ‘competent’ or ‘appropriate’ international organisations40. 
The major achievement of the UN Fish Stocks Agreement was to set out, for the first time, a 

                                                      
35  Decision 98/414/EC, OJ 1998 L189/14. 
36  For the text of the declaration, see <untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/ 

chapterXXI/treaty9.asp>. 
37  UNFSA, Art. 7(1)(a). 
38  Convention for the Establishment of an Inter-American Tropical Tuna Commission 1949, 80 UNTS 3; available 

at <www.intfish.net/treaties/iattc.htm>. 
39  See Swan, J., Regional Fishery Bodies and Governance: Issues, Actions and Future Directions, FAO Fisheries 

Circular No. 959 (Rome: FAO, 2000). 
40  The fisheries-related provisions of the Law of the Sea Convention use a variety of terms to refer to regional 

fisheries organisations, for example ‘competent international organisations, whether subregional, regional or 
global’ (Articles 61(5) and 119(2)), ‘subregional or regional organisations’ [Articles 63(1) and (2)], 
‘international organisations’ (Articles 64(1) and 65), ‘regional organisations’ [Article 66] and ‘subregional or 
regional fisheries organisations’ [Article 118]. The terms are undefined, presumably because the drafters did not 
consider definitions necessary. Applebaum, B. and Donohue, A., ‘The Role of Regional Fisheries 
Organisations’ in Hey E., (ed.), Developments in International Fisheries Law (The Hague: Kluwer, 1999). 
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clear set of institutional standards for RFMOs (Article 10) and to elaborate more fully than the 
Convention the consequences for States Parties of joining, or not joining, RFMOs.  
 
The UN Fish Stocks Agreement does not force States to join RFMOs. However, if an RFMO 
exists and a State Party to the UN Fish Stocks Agreement does not become a member of the 
relevant RFMO, that State Party is required to apply all the management measures adopted by 
the RFMO if it wishes to fish on the high seas41. In this way, States Parties to the UN Fish 
Stocks Agreement cannot avoid their obligation to co-operate by not becoming a member of the 
relevant RFMO or applying its measures. Where there is no RFMO, fishing States are required 
to co-operate to establish one or enter into appropriate arrangements for conservation and 
management42. At the same time, the UN Fish Stocks Agreement emphasises that States with a 
‘real interest’ in the fisheries concerned are entitled to become members of a relevant RFMO43. 
This important and difficult provision is designed to ensure that, on the one hand, the UN Fish 
Stocks Agreement could not be used to protect the position of States currently fishing on the 
high seas by freezing out potential new participants, whilst, on the other hand, RFMOS should 
not be open to all States regardless of the extent of their interest44.  
 
The EC is a member, or in the process of becoming a member, of several RFMOs that currently 
exist. These include RFMOs concerned with straddling and discrete high seas stocks: the 
Northwest Atlantic Fisheries Organisation (NAFO), the North-East Atlantic Fisheries 
Commission (NEAFC), the General Fisheries Commission for the Mediterranean (GFCM), the 
South-East Atlantic Fisheries Organisation (SEAFO) and the Commission for the Conservation 
of Antarctic Marine Living Resources (CCAMLR); RFMOs concerned with tuna: the 
International Commission for the Conservation of Atlantic Tunas (ICCAT), the Indian Ocean 
Tuna Commission (IOTC), the Western and Central Pacific Fisheries Commission (WCPFC) 
and the Inter-American Tropical Tuna Commission (IATTC); and RFMOs concerned with 
anadromous species: the North Atlantic Salmon Conservation Organisation (NASCO). All the 
above RFMOs have the power to adopt legally binding management measures, to which 
fishermen onboard EC registered fishing vessels must adhere. The EC is also a member of 
various regional fisheries bodies (many established under the auspices of FAO) that have only 
advisory or recommendatory powers. 
 
The obvious way around these provisions is for fishermen to register (or reflag) their fishing 
vessels in States that are not members of the RFMO concerned and to continue to exercise their 
(claimed) freedom to fish on the high seas unrestricted by the conservation measures set by the 
RFMO. This is a problem that lies at the heart of concerns relating to illegal, unreported and 
unregulated (IUU) fishing. The UN Fish Stocks Agreement adopts a carrot and stick approach to 
deal with this situation, whilst recognising the reality that its provisions cannot bind non-parties. 

                                                      
41  UNFSA, Article 8(4). 
42  Ibid., Article 8(5). 
43  Article 8(3) of UNFSA provides that ‘States having a real interest in the fisheries concerned may become 

members of such organisations or participants in such arrangements’, but then goes on to provide that the ‘terms 
of participation in such organisation or arrangement shall not preclude such States from membership or 
participation.’ 

44  To a number of States, particularly the South Pacific Island States and Canada (following its experiences in 
NAFO), the prospect of completely open membership of RFMOs raised the spectre of the history of the 
International Whaling Commission. The IWC is split between whaling and non-whaling States who are 
struggling to maintain the current moratorium on whaling or re-open commercial fishing for whales. The open 
membership of the IWC has resulted in efforts by both groups of States to recruit members, often without any 
real interest in whaling, to the IWC in order to obtain a majority in the IWC’s decision making processes, and 
thus secure their political aims. 
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Thus, it requires States that are members of an RFMO to request non-members (and non-parties 
to the UN Fish Stocks Agreement) to comply with the conservation and management measures 
adopted by the RFMO45. Co-operation is to be rewarded with benefits (presumably including 
catch allocations) commensurate with the commitment to co-operate. This is the carrot. The 
stick then appears in the form of Articles 17(4) and 33(2), which direct States Parties to the UN 
Fish Stocks Agreement to take ‘measures consistent with [the UN Fish Stocks Agreement] and 
international law’ to deter non-parties from undermining the effectiveness of conservation and 
management measures adopted by an RFMO. The sort of measures that might be invoked under 
this heading include, inter alia, trade and market-related measures, such as catch documentation 
schemes,46 as well as port State measures, such as inspections. Direct demands to flag States to 
remove their vessels from the region might also be used if violation of conservation and 
management measures can be established. 
 
The critical weakness of the UN Fish Stocks Agreement is that it provides no mechanism 
whereby RFMOs (and States who fish in an area but fail to join the relevant RFMO) can be held 
to account. The Agreement relies for its effectiveness on a discrete and disparate network of 
RFMOs, yet there is no institutional link between the Agreement and the RFMOs that are 
responsible for implementing its provisions. Indeed, RFMOs are not, and cannot become, parties 
to the Agreement and so are not bound by its provisions, nor are they able to invoke the 
Agreement (including its dispute settlement mechanisms) against recalcitrant States. Many of 
the existing RFMOs pre-date the UN Fish Stocks Agreement and this has led to the criticism 
that the absence of a systematic approach to implementation of the UN Fish Stocks Agreement 
standards has become a significant obstacle to implementation of the Agreement itself47. In 
particular, the mandates of many RFMOs established prior to the entry into force of the UN Fish 
Stocks Agreement still do not adequately reflect the minimum requirements set out in Article 10 
of the Agreement. This has also been recognised by FAO, which has concluded that, in order to 
promote effective implementation of international fishery instruments at the regional (including 
subregional) level, it is necessary to strengthen regional fishery bodies to ensure that they (a) 
meet the standards established by the relevant international fishery instruments; (b) possess the 
necessary mandates to enable them to address factors of unsustainability in fisheries; and (c) are 
equipped to carry out the functions ascribed to them, including by having an adequate resource 
base and by providing mechanisms for effective participation in their work48. 
 
At present there are more than 30 fisheries bodies worldwide, covering a large proportion of the 
world’s commercial fish stocks. Some of these, such as the North Atlantic Salmon Conservation 
Organisation, have very specific mandates or deal with single species. Others have a more 
general mandate to deal with the fish stocks found in their particular area of competence. In the 
case of highly migratory fish stocks, notably tunas, five RFMOs combined provide more or less 
global coverage (ICCAT, IATTC, WCPFC, IOTC and CCSBT). However, in the case of 
discrete high seas stocks, there remain significant gaps in the coverage provided by RFMOs. 

                                                      
45  UNFSA, Art. 17(3). 
46  A catch documentation scheme is a scheme designed to track the landings and trade flows of particular stock, 

and so assist parties to the scheme to ensure that fish are being caught consistently with conservation measures. 
The catch document will provide data on the issuing authority, the vessel, the catch license or permit, the actual 
catch, including weight and place of capture, the date of catch, the place of landing and the recipient. Landing 
without a catch document is prohibited. See for example CCAMLR Conservation Measure 10-05 (2005) in 
respect of toothfish. 

47  See for example, the Report of the UN Secretary-General on the status of UN Fish Stocks Agreement, U.N. 
Doc. A/58/215. 

48  FAO, Report of the international workshop on factors contributing to unsustainability and overexploitation in 
fisheries, Bangkok, Thailand, 4 - 8 February 2002, FAO Fisheries Report No. 672 (Rome: FAO, 2002). 



The United Nations Convention on the Law of the Sea  

  PE 363.792 27

The United Nations, for example, has suggested that there are potential gaps in RFMO coverage 
in the South-East Pacific Ocean, South-West Atlantic, South-West Indian Ocean (discrete high 
seas stocks), Western Pacific (discrete high seas stocks), Caribbean and the high seas adjacent to 
the CCAMLR zone49. 
 
As noted above (and in section 3.2), there are a number of weaknesses with RFMOs, and in 
recent years various measures have been taken to try to overcome at least some of these. First, 
provisions have been included in the constituent treaties of a number of new organisations (such 
as the South-East Atlantic Fisheries Organisation) or added to the treaties of existing 
organisations (for example, the North-East Atlantic Fisheries Commission) that make it more 
difficult for members to opt out of RFMO measures by invoking RFMO objection procedures, 
which can only be invoked on limited grounds, or may be made subject to some form of review 
procedure. Secondly, efforts have been made to improve compliance with RFMO management 
measures by adopting such mechanisms as international inspection schemes (under which 
fishing vessels may be inspected by a fisheries enforcement vessel belonging to a State other 
than the flag State), placing international observers on board fishing vessels, requiring fishing 
vessels to be fitted with satellite transponders recording their movements, and developing port 
State inspection and control. Thirdly, attempts have been made to combat the activities of non-
members by inviting them to co-operate through co-operating non-member schemes (which 
often reserve a portion of the total allowable catch for the vessels of such States), or, where non-
members are not willing to co-operate, by subjecting them to diplomatic pressure to cease 
fishing in the region concerned and seeking to prevent them landing their catches in, or 
exporting them to, RFMO members through port State controls and catch documentation 
schemes. 
 
International consensus is already forming around the need to reform RFMOs and to initiate 
processes for improving their performance50. RFMOs are under increased scrutiny in other areas 
as well. In many different international fora the international community has made commitments 
to apply ecosystem and precautionary approaches to fisheries (and ocean) management. 
Heightened interest by organisations not traditionally associated with fisheries has led to 
increased criticism of fisheries management methods in view of these commitments, the state of 
world fisheries and the impacts of fishing on other marine species and biodiversity. We can 
expect growing pressure to improve governance of high seas marine living resources and the 
conservation and management measures applied to regional, transboundary, and discrete fish 
stocks. A transparent means for holding RFMOs accountable to the international community 
regarding their performance is becoming increasingly important. Furthermore, it has been 
suggested that some of the older RFMOs lack capacity and in nearly all of them participation is 
not sufficiently broad to ensure compliance with conservation and management measures and 
eliminate the problem of free riders. 
 
There remains, however, fundamental disagreement as to how the problems identified above are 
to be tackled. It seems clear that some sort of top down, global, process of evaluating the 
performance of RFMOs by making them accountable to a body such as the UN General 

                                                      
49  UN Doc. A/58/215. As mentioned in n. 32, in the Southern Pacific, negotiations recently opened (February 

2006) on a joint proposal by Australia, New Zealand and Chile to establish a Pacific RFMO dealing with 
discrete high seas stocks. The EU is a participant in these negotiations. 

50  For example, operative paragraph 60, A/RES.60/31: ‘Encourages States through their participation in regional 
fisheries management organisations and arrangements to initiate processes for their performance review, and 
welcomes the work of the Food and Agriculture Organisation of the United Nations in the development of 
general objective criteria for such reviews’. 
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Assembly, is unacceptable to States. An alternative approach, recommended by the High Seas 
Task Force, is to develop a model for effective governance by RFMOs based on a 
comprehensive review of best practices in the implementation of international fishery 
instruments51. Such a model would provide an objective means to assess performance by 
RFMOs against standards set by international fishery instruments and at the same time promote 
a more systematic approach to their implementation. It could also promote sharing of knowledge 
and best practices among RFMOs so that new developments in management approaches, fishing 
practices, or assessment techniques are widely known, as well as new research findings of 
potential significance beyond a given region. For major fishing States, a consistent approach 
among the different RFMOs of which they are members would facilitate a coherent national 
approach to implementation of conservation and management measures for high seas fisheries. 
It remains the case, however, that improved governance will be a product of the political will of 
States members of RFMOs – to adopt best practices, to collectively review their application by 
members and non-parties and to use all available means, consistent with international law, to 
secure compliance with them by all States fishing within the RFMO’s geographic area for stocks 
over which the organisation has competence. 
 
3.5. Other fisheries agreements 
 
Over the past 10-15 years quite a number of treaties and other (soft law) instruments relating to 
fisheries have been adopted. Some are in response to calls in the Convention for various kinds of 
treaty to be concluded, others are designed to address shortcomings and limitations in the 
Convention. This overview will first consider global instruments, then regional agreements and 
lastly bilateral agreements. 
 

3.5.1. Global Agreements 
 
In 1993, in response to calls at UNCED for improvements in the regime of high seas fisheries, 
FAO adopted the Agreement to Promote Compliance with International Conservation and 
Management Measures by Fishing Vessels on the High Seas (Compliance Agreement)52. The 
Agreement has two principal aims. First, it requires the flag States of fishing vessels to exercise 
their responsibilities properly. In particular, they must not allow their vessels to fish on the high 
seas unless so authorised and they must prevent them from undermining the conservation and 
management measures adopted by RFMOs. The second aim of the Agreement is to promote the 
free flow of information about high seas fishing activities. To this end every flag State party 
must provide certain information to FAO about its vessels authorised to fish on the high seas, 
including action taken against its vessels engaging in activities that undermine the effectiveness 
of international conservation and management measures. 
 
Although the Compliance Agreement required the relatively modest number of 25 ratifications 
in order to enter into force, it took nearly ten years to obtain that number, the Agreement 
entering into force on 24 April 2003. As of 8 November 2005 the Agreement had 32 parties, 
including the EC (the Agreement being one that is considered to fall within the EC’s exclusive 
competence). Other parties to the Agreement include the major high seas fishing States of Japan 
                                                      
51  High Seas Task Force, Closing the net: Stopping illegal fishing on the high seas (Final Report of the High Seas 

Task Force, Paris, 2006); available at <www.high-seas.org/documents.htm>. 
52  Agreement to Promote Compliance with International Conservation and Management Measures by Fishing 

Vessels on the High Seas; approved at Rome on 24 November 1993 by the FAO Conference at its Twenty-
seventh Session through Resolution 15/93, 33 ILM 969 (1994); available at <www.fao.org/legal/treaties/012t-
e.htm>. 
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and South Korea, but not Russia. Unsurprisingly, only two flag of convenience States, at whom 
much of the Agreement is aimed, have become parties to the Agreement. They are Belize and 
Cyprus: the latter ratified the Agreement prior to, and no doubt in anticipation of, becoming a 
member of the EC. Without much wider participation, the Agreement is unlikely to make much 
impact on high seas fisheries in general, or the free rider/flag of convenience problem in 
particular. To be effective, the Agreement is also dependent on there being international 
conservation and management measures in place, something that is not the case with all high 
seas fisheries at present, as seen above. 
 
In 1995, FAO adopted the Code of Conduct for Responsible Fisheries in response to calls made 
at the International Conference on Responsible Fishing held at Cancun, Mexico in May 1992. 
The Code is wide-ranging in scope, dealing not only with fisheries management (both in the 
EEZ and on the high seas), but also with non-fisheries aspects of fishing operations, aquaculture, 
post-harvest practices and trade. The Code is not legally binding: essentially it takes the form of 
a series of exhortations and guidance to States (the definition of which includes the EC), 
governmental and non-governmental organisations, and all others involved in fisheries. As the 
Introduction to the Code puts it, the Code ‘sets out principles and international standards of 
behaviour for responsible practices with a view to ensuring the effective conservation, 
management and development of living aquatic resources, with due respect for the ecosystem 
and biodiversity.’ To this end it articulates a detailed array of conservation responsibilities.  
 
Although the Code is not legally binding, parts of it are based on existing treaties, including the 
Law of the Sea Convention, the FAO Compliance Agreement and the Fish Stocks Agreement, 
and it is to be interpreted and applied in conformity with them (Article 3). There is an 
expectation that States and others will apply and implement the Code, notwithstanding its 
voluntary nature, and that FAO will monitor such implementation (Article 4). Implementation is 
supported through FAO education and training, FAO initiatives, such as FAO Interregional 
Programme of Assistance to Developing Countries and the FishCode Programme, which are 
designed to educate States, and which provide technical and financial support for the 
implementation of sustainable fisheries management regimes. The Code is designed to be 
further developed through International Plans of Action, which are also non-binding. So far four 
such Plans have been adopted, dealing with the incidental catch of seabirds in longline fisheries, 
the conservation and management of sharks, the management of fishing capacity, and illegal, 
unregulated and unreported (IUU) fishing53. FAO has also adopted a number of technical 
guidelines to support implementation of the Code54, as well as a Strategy for Improving 
Information on Status and Trends of Capture Fisheries within the framework of the Code55. 
 

3.5.2. Regional Agreements 
 
As was seen earlier, the Law of the Sea Convention encourages States to fulfil their duty to co-
operate in the management and conservation of high seas fishery resources through competent 
or appropriate organisations and the UN Fish Stocks Agreement gives a pre-eminent role to such 
bodies in the high seas management of straddling and highly migratory stocks. RFMOs are not 
the only medium by which such objectives can be obtained. There are a number of regional 
agreements that operate outside the normal RFMO framework, but contribute towards 
conservation and management objectives. These include: the Bering Sea Pollock Convention, 

                                                      
53 Op. cit. n. 18. 
54 Available at <www.fao.org/documents/show_cdr.asp?url_file=/docrep/003/w9634e/w9634e00. htm>.  
55 Available at <www.fao.org/documents/show_cdr.asp?url_file=/DOCREP/006/Y4859T/Y4859T 00.htm>.  
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the Galapagos Agreement56, the Barents Sea Loophole Agreement and, in the North East 
Atlantic, the Norwegian Spring-Spawning Herring arrangement and similar multilateral 
arrangements for mackerel and blue whiting made outside the NEAFC framework. In principle, 
these arrangements are legitimate forms of co-operation: both the Convention and the UN Fish 
Stocks Agreement talk of co-operation directly amongst States or, in the latter only, the 
establishment of arrangements as well as organisations. It is noteworthy that in some cases, one 
of the reasons States have chosen to co-operate in this way is to avoid fully implementing the 
measures envisaged by the Fish Stocks Agreement.  
 

3.5.3. Bilateral Agreements 
 
In practice there are three distinct kinds of bilateral agreement that relate to fisheries. The first 
concerns shared stocks, i.e. stocks that migrate between, or are found in, the EEZs of two or 
more States. As was mentioned briefly above, Article 63(1) of the Law of the Sea Convention 
calls on States that share stocks to seek to agree on the necessary measures for their 
conservation and management, but gives them no real guidance on such crucial matters as to 
how management measures for such stocks are to be co-ordinated or how catches are to be 
allocated between them. Article 63(2) has similar weaknesses as regards the management of 
straddling stocks. But whereas the weaknesses of Article 63(2) have been widely recognised and 
have been substantially overcome with the adoption of the UN Fish Stocks Agreement, Article 
63(1) and the issue of shared stocks have received far less attention and have not been the 
subject of further international legislative development, even though shared stocks are almost 
certainly more important in terms of size of catch and fishing effort than straddling stocks. Some 
general guidance on the co-operative management of shared stocks has been provided in, for 
example, the FAO Code of Conduct and other FAO documents, but there has been no 
enthusiasm to prescribe any normative obligations for such management. A number of bilateral 
agreements have, however, been concluded to provide for the co-operative management of 
particular shared stocks, some of which have operated very successfully (such as that between 
Norway and Russia relating to the shared stocks of the Barents Sea), but there remain many 
shared stocks for which no such agreements have been concluded. The EC has agreements with 
Norway and the Faeroe Islands relating to the stocks that it shares with these countries and these 
agreements seem to operate reasonably well, but it has no agreements for co-operative shared 
stock management with third States in the Mediterranean. 
 
A second kind of bilateral agreement concerns the access of foreign vessels permitted to fish in 
the EEZs of other States57. Following the widespread extension of coastal State fisheries 
jurisdiction to 200 miles in the latter part of the 1970s, literally hundreds of bilateral agreements 
were concluded setting out the terms and conditions for the access of foreign vessels to the new 
limits. Over the years coastal States have tended to phase out the level of foreign fishing in their 
EEZs as the proportion of the allowable catch that they can harvest has increased. The number 
of access agreements that are still operational has therefore declined markedly. Since the late 
1970s the EC has concluded access agreements with some 36 States (including a number that 
have subsequently become members of the EC) for the access of its vessels to the waters of 
those States: just over 20 of these agreements are still in force. 
 
The final type of bilateral agreement relevant to fisheries comprises certain kinds of maritime 
boundary agreements. Some of these agreements have provisions on fisheries as an element of 
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the agreed boundary settlement, such as the establishment of a common zone for the joint 
management and exploitation of fishery resources. Other agreements may create arrangements 
for managing the fishery resources of an area of overlapping claims that has not yet been 
delimited (often referred to as a ‘grey zone’), pending the conclusion of a boundary agreement. 
Such grey zone agreements are examples of the ‘provisional arrangements of a practical nature’ 
that Article 74(3) of the Law of the Sea Convention calls for pending the conclusion of an EEZ 
boundary agreement (see the discussion at the end of section 2.8 above). The conclusion of 
maritime boundary agreements or grey zone agreements is not a matter with which the EC has 
ever been concerned, as this issue lies solely within the competence of the Member States. 
 
3.6. Driftnet fishing 
 
In response to the harmful practice of driftnet fishing that emerged in coastal waters and the 
high seas in the latter part of the twentieth century, the international community took a number 
of successful measures which have resulted in the near eradication of this practice. During the 
1970s and 1980s distant-water fishing on the high seas increased dramatically as a consequence 
of coastal States excluding foreign fishing from 200 mile zones. By the late 1980s, some distant-
water fishing nations had adopted a practice of fishing on the high seas with driftnets of up to 30 
miles long and 30 metres deep. This fishing method resulted in severe impacts on not just target 
species (mainly billfish, salmon, squid and tuna) but also other species, including marine 
mammals, turtles and sea birds. In 1989, the members of the South Pacific Forum Fisheries 
Agency adopted the Tarawa Declaration on Driftnet Fishing58. They declared that driftnet 
fishing was inconsistent with international responsibilities reflected in the Convention (i.e. the 
general obligations to conserve and manage living resources in the EEZ and high seas) and with 
environmental principles. Shortly after the Tarawa Declaration, South Pacific States concluded 
the Wellington Convention for the Prohibition of Fishing with Driftnets in the South Pacific, 
which applies to both EEZs and high seas areas59. This convention bans fishing with driftnets in 
excess of 2.5 kilometres in length in the convention area. Its two protocols extend its application 
to States outside the convention area whose vessels fish in the area and States with waters 
adjacent to the convention area60. Following the lead taken by the Wellington Convention, the 
issue of driftnet fishing was brought to the attention of the UN General Assembly, and a series 
of resolutions have been addressed to the use of driftnets on the high seas. In 1989, General 
Assembly Resolution 44/225 recommended the following measures: (a) the imposition of 
moratoria on all large-scale pelagic driftnetting by June 1992, (b) immediate action to reduce 
such activities in the South Pacific by July 1991, and (c) an immediate prohibition of further 
expansion of such activities on the high seas. General Assembly Resolutions are not binding on 
States, nevertheless the driftnet resolution and follow-up resolutions in subsequent sessions of 
the General Assembly received a high level of support and have led to the virtual elimination of 
the practice of driftnet fishing on the high seas. A very strong argument can be made that the 
ban on high seas driftnet fishing represents a binding rule of customary international law and the 
manner in which the issue was dealt with by the international community offers an interesting 
illustration of the way in which State practice can be directly affected by the persuasive effect of 
non-binding resolutions of the General Assembly. The driftnet controversy has also ensured that 
fisheries matters continue to receive special attention by the General Assembly. Over time, as 
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the practice of high seas driftnet fishing has been effectively eliminated, those States with a 
special interest in fisheries matters (and particularly the United States) have ensured that the 
annual resolution has broadened its scope to deal with ‘sustainable fisheries’ in general. 
Consideration of this item by the General Assembly is much assisted by an annual 
comprehensive report by the Secretary-General on the implementation of the fisheries 
provisions of the Convention.  
 
The EC has taken its own steps to control driftnet fishing. In 1992 the EC adopted Regulation 
345/92, which prohibited EC vessels from fishing with nets longer than 2.5 kilometres in length 
in zones of national jurisdiction and on the high seas61. In July 1998 Regulation 1239/98 
introduced a complete ban on driftnets, which became effective on 1 January 200262. The 
operation of the 1992 EC regulation on driftnetting gave rise to a number of problems. First, a 
number of EC vessels reflagged in order to avoid being bound by the regulation63. Secondly, the 
regulation was poorly enforced. The French authorities did not begin to enforce the regulation in 
the northeast Atlantic until mid-1994, and the Italian authorities were unable (and initially 
unwilling) to take proper enforcement action. There have thus been widespread breaches of the 
regulation64. Indeed the situation with the large Italian swordfish fleet in the Mediterranean 
became so bad that in the summer of 1996 the USA (which has globally championed the ban on 
large-scale driftnets) threatened to impose economic sanctions against Italy if its fishermen did 
not conform to the UN resolutions. This threat was only averted when the Italian authorities 
undertook to increase their enforcement efforts and to adopt a plan to convert the driftnet fleet to 
other types of fishing using financial incentives by 2000 (i.e. eight years after the moratorium 
specified in the UN resolutions). 50 per cent of the costs of this conversion plan (put at US$235 
million) are met by the EC65. An uncharitable view would be that this Community aid is a bribe 
to persuade Italian fishermen to comply with the Community regulation prohibiting large-scale 
driftnet fishing, a bribe necessitated by US economic pressure against Italy. A more sympathetic 
view (which is reflected in the recitals to Decision 97/292) would be that this was aid to 
fishermen from the poorer regions of Italy who would find it unprofitable to fish with nets of 
less than 2.5km in length, and thus could not immediately abandon their existing driftnet fishing 
without serious socio-economic consequences. Even if this is true, it is surprising (to say the 
least) that the need for aid was not foreseen when the Community regulation was in the course 
of being adopted in 1991, five years earlier66. Notwithstanding the Italian authorities’ 
undertakings in 1996, quite wide-scale breaches of the EC regulation by Italian fishermen were 
still being reported in 199867.  
 
There have been further developments in the driftnet issue. In June 1998 the Council adopted a 
regulation which bans all driftnet fishing, whatever the size of net, in all Community waters and 
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by all Community vessels on the high seas as from the beginning of 200268. The 1998 regulation 
did not originally apply to the Baltic, but has subsequently been extended to this sea by 
Regulation 812/200469: the ban in the Baltic will not come fully into force until 2008. The 
reason why the EC has gone beyond the UN resolutions and opted for a total ban on driftnet 
fishing appears to be because use of driftnets (of whatever length) invariably produces an 
expansion of fishing effort on heavily exploited stocks and because it is easier to enforce a total 
ban than a ban on driftnets above a certain length. Six months after adopting the 1998 regulation 
the Council adopted a package of financial measures to assist fishermen from France, Ireland, 
Spain and the UK adapt to the ban70. 
 
3.7. Sustainable fisheries 
 
The Convention does not adopt the language of sustainable use directly, although this is implicit 
in the obligation to conserve and manage living resources of the EEZ and is reflected in the 
concept of maximum sustainable yield. Developments in the law of the sea subsequent to the 
adoption of the Convention and parallel to the Convention in the broader field of environmental 
law have articulated principles of sustainable use that necessarily impact upon fisheries 
regulation and may be addressed within the Convention’s framework. A first principle is that of 
sustainable development, which articulates a framework within which questions of resources use 
can be determined. A second principle is the conservation of biodiversity. Related to this is the 
ecosystem approach, which suggests a holistic, rather than sectoral approach to the regulation of 
the environment and its components. A final principle is the precautionary approach. 
Sustainable fisheries may be considered to be those regulatory regimes that are consistent with 
these principles.  
 

3.7.1. Sustainable development 
 
There is no accepted general definition of sustainable development. Indeed the concept remains 
quite elusive despite is ubiquity. Perhaps the closest we can get to a definition is the somewhat 
nebulous statement by the Brundtland Commission that sustainable development is 
‘development that meets the needs of the present without compromising the ability of future 
generations to meet their own needs’71. Similarly Principle 3 of the Rio Declaration requires that 
the right to ‘development must be fulfilled so as to equitably meet developmental and 
environmental needs of present and future generations’72. It is possible to posit features of 
sustainable development that have been articulated in legal instruments. It should be noted, 
however, that these tend to be non-binding instruments and important questions still exist as to 
whether the concept generates legally binding commitments, as opposed to political 
commitments, on the part of States.  
 
Sustainable development requires the sustainable utilisation of resources. This is implicit in the 
Law of the Sea Convention (Articles 61 and 119). It is explicit in the UN Fish Stocks 
Agreement, which requires States to adopt measures to ensure long-term sustainability of 
resources (Article 5(a)). According to Principle 8 of the Rio Declaration, this would require 
States to ‘reduce and eliminate unsustainable patterns of production and consumption’. In the 
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context of fisheries, this would support the effective regulation of bycatch and discards or the 
catching of juvenile fish, for example, which are required by Article 5(f) of the Fish Stocks 
Agreement.  
 
Sustainable development requires the integration of environmental protection and economic 
development. Principle 4 of the Rio Declaration provides that environmental protection shall 
constitute an integral part of the development process and cannot be considered in isolation from 
it. However, there is no indication under international law of how to integrate these approaches 
or, where necessary, reconcile them if they conflict. This will be left to individual States. 
 
The fundamental problem with sustainable development is that it lacks the specificity or 
normative content required of a legal rule. It certainly provides a conceptual framework within 
which decisions can be made. Further, it may require that certain considerations be taken into 
account, and this may entail the creation of decision-making structures and modalities that 
contribute towards sustainable development. However, it does not indicate precisely an 
identifiable standard of conduct capable of forming a legal rule. As such, it is desirable to 
ascertain the components of sustainable development rather than the meaning of the general 
concept, as these are more likely to generate justiciable standards. In this context legal duties to 
carry out environmental impact assessments, integrate decision-making or ensure public 
participation in decision-making may represent legal standards of conduct that embody 
sustainable development. Such specific obligations must be established in their own right, and 
do not necessarily flow from the existence of a general principle of sustainable development. In 
this regard, it is worth recalling that Chapter 17 of Agenda 21 recognises that the 1982 
Convention provides the basis for sustainable development of the marine and coastal 
environment and its resources.  
 

3.7.2. The Conservation of Biological Diversity 
 
Biodiversity may be defined as ‘the variability among living organisms from all sources 
including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological 
complexes of which they are part; this includes diversity within species, between species and of 
ecosystems’73. ‘Biodiversity’ has become a rather fashionable word in recent years and is often 
used imprecisely. The term is merely a contraction of the term ‘biological diversity’, originally 
coined in 1985 as a way to conveniently group ecological diversity and genetic diversity. 
Diversity is a measure of difference, meaning that biological diversity, hence biodiversity, is a 
measure of biological difference. Often biodiversity refers only to species diversity but in its 
true form it encompasses all biological measures. The concept that biodiversity per se needs to 
be conserved is a relatively new one that post-dates the adoption of the Law of the Sea 
Convention and does not necessarily sit comfortably with the fundamental objective of the 
Convention towards equitable and efficient utilisation of the resources of the oceans. Nor does it 
sit comfortably with the Convention’s largely stock-based approach to fisheries regulation. 
Nevertheless, in so far as the measure of biodiversity is nothing more than a reflection of a 
healthy functioning ecosystem, the importance of preserving biodiversity is implicit in the 
Convention. For example, the Convention already referred to the need to take into account the 
reproductive needs of species associated with or dependent upon the target species even if it did 
not provide much guidance on how this should be done or what impact such considerations 
should have upon management strategies (Article 61(4). See section 3.1 above). The protection 
of the biodiversity of the marine environment is more explicitly required by the Fish Stocks 
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Agreement (Article 5(g)). More generally, maintaining biodiversity may be considered an 
important component of responsible fisheries management as set out in the FAO Code of 
Conduct for Responsible Fisheries74. 
 
The Code of Conduct sets out principles for responsible practices with due respect for the 
ecosystem and biodiversity. It is explicitly addressed by Article 6.2 which calls for management 
measures to promote the maintenance of the quality, diversity and availability of fishery 
resources. Such management measures are not to be limited to target species but should apply to 
species belonging to the same ecosystem or associated with or dependent upon the target 
species. The use of selective and environmentally friendly fishing practice will assist in the 
maintenance of biodiversity, and is noted below in the context of bycatch and discards. Of 
particular note is the guidance on the calculation of the MSY, which should provide for the 
protection of biodiversity of aquatic habitats and ecosystems and conserve endangered species 
(Article 7.2.2.d). This makes broader biodiversity and ecosystem consideration an integral part 
of the management process. Although the Code is non-binding, it is based, inter alia, upon the 
Law of the Sea Convention and may be regarded as amplifying the Convention’s general 
obligations to conserve and manage, and, arguably, should be considered to establish generally 
accepted standards of responsible fishing practice, and should be adhered to by States (see 
further section 3.5.1 above). 
 
The main driver in respect of the conservation of biodiversity is the 1992 Convention on 
Biological Diversity (CBD), which is aimed at the conservation of biological diversity, the 
sustainable use of its components and the fair and equitable sharing of its benefits (Article 1). 
The CBD applies to areas within and beyond national jurisdiction and requires States Party to 
co-operate for the sustainable use of biodiversity (Article 3). Article 6 requires each contracting 
party, in accordance with its particular conditions and capabilities, to develop national strategies, 
plans or programmes for the conservation and sustainable use of biological diversity. Also 
States shall integrate, as far as possible and as appropriate, the conservation and sustainable use 
of biological diversity into relevant sectoral or cross-sectoral plans, programmes and policies. 
Article 8 provides for in situ conservation, through the establishment of a system of protected 
areas and conservation measures therein. This mirrors Article 194(5) of the Law of the Sea 
Convention, which requires States to take measures to protect and preserve rare or fragile 
ecosystems as well as the habitat of depleted, threatened or endangered species and other forms 
of marine life. Furthermore States should ‘regulate or manage biological resources important for 
the conservation of biological diversity whether within or outside protected areas, with a view to 
ensuring their conservation and sustainable use’ (Article 8(c)). States are to ‘rehabilitate and 
restore degraded ecosystems and promote the recovery of threatened species, inter alia, through 
the development and implementation of plans or other management strategies’ (Article 8(f)). 
Introduction of alien species, through for example ship ballast waters, is targeted by Article 8(h). 
Under Article 7 States are required to identify the components of biological diversity important 
for its conservation and to monitor these.  
 
The major threats to marine and coastal biodiversity were identified at the second Conference of 
Parties to the CBD, and the measures needed to counter them were set out in the Jakarta 
Mandate on Marine and Coastal Biodiversity75. This articulates a programme of action 
containing operational objectives in five thematic areas: integrated coastal and marine 
management, marine and coastal protected areas, sustainable use of coastal and marine living 
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resources, the implementation of environmentally sustainable mariculture and the responses to 
invasive alien species. Of particular relevance are the following recommendations. Management 
decisions should be based upon a precautionary approach and the best available and sound 
scientific knowledge, research and information, taking into account ecosystem impacts. Waste 
in the trade in living organisms should be reduced. Local communities, users, and indigenous 
people should be involved in the conservation and management of resources. There should be 
national legislation which ensures the conservation and sustainable use of living marine and 
coastal resources, and which is in conformity with the Convention on Biological Diversity, 
UNCLOS, and Agenda 21. Lastly, the provisions of the FAO Code of Conduct for Responsible 
Fisheries should be followed and States should accede to existing international agreements 
addressing the over-exploitation and conservation of marine and coastal resources, and fully 
implement and enforce them, especially the UN Fish Stocks Agreement.  
 
The obligations under the Convention on Biological Diversity are not binding upon the parties 
to the Law of the Sea Convention as a matter of treaty law, but neither are they inconsistent with 
them and both instruments may be considered to contribute to an integrated legal regime. This is 
important given that 188 States are party to the CBD. Although Article 22 preserves existing 
legal rights and duties under the Law of the Sea Convention, it is doubtful that this would 
tolerate fishing practices under the Convention that caused or threatened serious damage to 
biodiversity, perhaps based upon a narrow interpretation of the Convention’s conservation and 
management duties. As noted above, the Law of the Sea Convention envisages the protection of 
rare or fragile ecosystems and the habitat of depleted species and so can be readily interpreted to 
include the protection of marine biodiversity per se. This could extend to the establishing of 
protected areas on the high seas under the CBD. However, it should be noted that such zones 
may not be opposable to non-parties to the CBD, and are not mandated under the Law of the Sea 
Convention, illustrating the importance of ensuring widespread participation in both 
instruments.  
 

3.7.3. The Precautionary Principle 
 
The precautionary principle has been endorsed in numerous international instruments, including 
Principle 15 of the Rio Declaration and Chapter 17.01 of Agenda 21. Rio Principle 15 is a 
statement of general principle. By itself it simply states the general proposition that lack of full 
scientific certainty should not be used as an excuse for postponing regulatory action: the point 
being that it is virtually impossible to have full scientific certainty, particularly with respect to 
complex ecological processes. To have meaningful legal effect, the precautionary approach 
requires practical formulation. 
 
Practical formulations of the precautionary approach (for example, in legislation) vary widely 
across existing precedents. The particular formulation used can render the principle weaker or 
stronger as a tool for environmental protection; an apparently small difference in wording may 
have large implications for the parties subscribing to the principle. The degree of (pre)caution to 
be exercised in any particular circumstance is usually related in some way to the degree of risk 
of some threshold of harm or actual damage occurring should precautionary measures not be 
applied to prevent that harm or damage. Risk is a product both of the probability of occurrence 
of an event and of the magnitude of the impact of such an event was it to occur. Thus an 
unlikely event with a high impact would potentially pose the same risk of harm to the 
environment as a likely event with a low impact. Management of environmental risk includes 
deciding whether the risk must be reduced, if so how this may be achieved, and whether the 
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action should be aimed at reducing the probability of occurrence, or focused on reducing the 
magnitude of its impact. 
 
In the context of fisheries management, the application of the precautionary principle is given 
legal substance in both the UN Fish Stocks Agreement and the FAO Code of Conduct. A key 
component of the precautionary approach to fisheries management is that the decision-maker 
should not use the existence of scientific uncertainty to justify lack of action. Action taken under 
the precautionary principle is a type of preventative measure. However, it is the existence of 
scientific uncertainty that renders any such action ‘precautionary’ rather than simply 
‘preventative’. Such uncertainty may take several forms, principally a lack of data, or a lack of 
understanding of the processes and interactions between species in the ecosystem.  
 
Article 6(3)(b) of the UN Fish Stocks Agreement requires States ‘in implementing the 
precautionary approach’ to ‘apply the Guidelines set out in Annex II of the Agreement and 
determine, on the basis of the best scientific information available, stock-specific reference 
points and the action to be taken if they are exceeded’. Annex II of the Agreement provides 
guidelines for the application of ‘precautionary reference points’.  
  
As expressed in the Code of Conduct, and elaborated in FAO Technical Guidelines (FAO 1996), 
the application of the precautionary approach requires the establishment of target and limit 
reference points (on the basis of the best available scientific evidence) and the action to be taken 
if reference points are exceeded. It also requires that uncertainties relating to the size and 
productivity of the stocks, reference points, stock condition in relation to such reference points, 
levels and distribution of fishing mortality and the impact of fishing activities, including 
discards, on non-target and associated or dependent species as well as environmental and socio-
economic conditions, be taken into account. Article 7.5.1 of the Code calls upon States to apply 
‘the precautionary approach widely to conservation, management and exploitation of living 
aquatic resources in order to protect them and preserve the aquatic environment. The absence of 
adequate scientific information should not be used as a reason for postponing or failing to take 
conservation and management measures’.  
 
Although the precautionary principle is not referred to in the Law of the Sea Convention, the EC 
is committed to the use of the principle by virtue of Article 174 of the EC Treaty. The meaning 
of the precautionary principle is set out in the Communication from the Commission on the 
precautionary principle76. This now forms part of the Common Fisheries Policy. The 
International Council for the Exploration of the Sea (ICES) has developed a procedure for 
implementing a precautionary approach in its advice to the Commission on fish stocks and catch 
levels77. ICES sets reference points, which then trigger levels at which remedial management 
action should be taken. ICES identifies two types of reference points, limit and precautionary 
reference points. The intention is that catch levels should be set at a level which does not exceed 
the precautionary reference point. By setting catch levels at this point, fisheries managers ought 
to be confident that limit reference points, at which point there is a serious risk of stock collapse, 
are never reached. In practice catch quotas are set by negotiation with the Council and catch 
levels are often set above ICES recommendations. In 2003, a new CFP was introduced, which 
incorporates the use of ‘limit reference points’ and ‘conservation reference points’78. However, 
although these have to be taken into account in fisheries management plans, they are not 
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absolute conditions and may be outweighed by other considerations79. It should also be noted 
that catch quotas still relate to what is actually landed, rather than what is caught, thus leading to 
problems in respect of bycatch, discards and misreported landings80.  
 
3.8. Fisheries bycatch and discards 
 
The ecological impacts of fishing include both direct and indirect impacts. Species may be taken 
as part of the directed catch and incidentally as ‘bycatch’, both of which have a direct influence 
on the fish populations, or they may be indirectly influenced by habitat modification caused by 
fishing gear, or by changes in trophic functioning of the ecosystem resulting from the 
overexploitation of species that are critical ecosystem components. The direct effects of bycatch 
are well-known, particularly for species such as seabirds, turtles, whales and dolphins, but there 
is also concern for low productivity, endangered, or slow-growing species such as sharks and 
rays, as bycatch can severely impede their ability to recover from exploitation. IUU fishing 
poses particular concern in this area because by virtue of its secretive and unknown nature it can 
severely reduce the ability of management authorities at national or regional level to effectively 
mitigate stock impacts. 
 
Both Articles 61 (in relation to the EEZ) and 119 (in relation to the high seas) require States, in 
taking measures for the conservation of marine living resources, to also ‘take into consideration 
the effects on species associated with or dependent upon harvested species with a view to 
maintaining or restoring populations of such associated or dependent species above levels at 
which their reproduction may become seriously threatened.’ This is a clear exhortation to States 
to take measures to control the impacts of directed fishing on ecologically-related species, 
whether they are taken by way of bycatch or as discarded catch (i.e. the non-commercially 
valuable portion of the catch, which in some cases, can be very high). Nevertheless, failure by 
many States and regional organisations to take effective measures to limit bycatch and discards, 
or even to devise scientifically accurate systems for measuring the ecological impact of such 
practices, meant that it was considered necessary to elaborate more specific obligations in both 
the UN Fish Stocks Agreement and the FAO Code of Conduct.  
 
The UN Fish Stocks Agreement, for example, requires, as part of its general principles for 
management of straddling stocks and highly migratory stocks, that States ‘assess the impact of 
fishing, other human activities and environmental factors’ on ‘species belonging to the same 
ecosystem or associated with or dependent upon target stocks’ (Article 5(d)). It also requires 
States to minimise pollution, waste, discards and catch by lost or abandoned fishing gear 
(Article 5(f)) and, where necessary to adopt specific conservation and management measures 
directed at these associated and dependent species (Article 5(e)). The latter is a new and very 
specific requirement that goes well beyond anything contained in the Convention. Similar 
requirements are imposed on RFMOs in the case of stocks managed at the regional level. In the 
context of applying the precautionary approach, it is also worth noting that the UN Fish Stocks 
Agreement (Article 6(6)) requires States to revise conservation and management measures, even 
for target stocks, if there is evidence that the status of stocks of associated and dependent species 
is a matter for concern.  
 
Article 7.6.9 of the Code of Conduct exhorts States to take appropriate measures to minimise 
waste, discards, catch by lost or abandoned gear, catch of non-target species, both fish and non-
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fish species, and negative impacts on associated or dependent species, in particular endangered 
species. Such measures may include technical measures related to fish size, mesh size or gear, 
discards, closed seasons and areas and zones reserved for selected fisheries, particularly 
artisanal fisheries. Such measures should be applied, where appropriate, to protect juveniles and 
spawners. It also calls for the development and use of selective, environmentally safe and cost 
effective gear and techniques. Article 8.4.3 requires necessary documentation of catches and 
discards to be collected and forwarded to management bodies. States should also establish 
programmes for monitoring and inspection to promote compliance with this. In practice the use 
of technology and operational methods, such as selective gear, that prevent bycatch are of 
paramount importance, given the difficulties of monitoring and ensuring compliance in practice, 
and is called for by the Code (Article 8.4.5 and 8.5.1). 
 
Of course, legal obligations and guidelines of this nature can only be effective in practice when 
they are reflected in practical measures adopted by the relevant authority, be it national in the 
case of the EEZ or regional in the case of straddling fish stocks and highly migratory fish stocks. 
There is widespread concern that, to date, such measures are not sufficiently widespread. 
Certainly, in the case of RFMOs, mitigation measures aimed at reducing bycatch are either non-
existent or are in the early stages of implementation (notable exceptions being CCAMLR, 
CCSBT and IATTC).  
 
FAO has estimated that approximately 20 million tonnes of bycatch are thrown back into the 
oceans each year because they are too small, the wrong species, of poor quality, or exceed 
quotas81. This major issue is one that the EC has failed to address. Although the exact scale of 
the problem in European waters is not known there is evidence that the practice is significant. It 
is reported, for example, that in the Tyrrhenian Sea between Italy and Corsica, a third of the 
hake and almost 40% of the poor cod are discarded82. One of the most detailed studies into 
discards in the North Sea estimated that approximately 15000 tonnes of plaice, sole, cod and 
whiting were discarded in the North Sea crangon fishery, with an estimated value of 25.7 
million Euros83. In part some responsibility for this rests with the EC. The way in which fishing 
regulations have been designed may actually encourage the practice of discarding. FAO has 
noted that some countries pursue a ‘no-discard’ policy, or prohibit discards at sea, noting that 
this is consistent with best practice84. The same report then goes on to contrast the policy of 
Norway, which prohibits the catch of unwanted fish, with the EC, which merely prohibits 
fishermen from having certain catch onboard85. This may in turn exacerbate bycatch and fishing 
mortality. There needs to be greater attention to this problem under the CFP. 
 
3.9. IUU FISHING  
 
Whilst the problem of illegal fishing is scarcely new, and the Convention indeed recognises the 
right of coastal States to take measures to prevent illegal fishing within areas under national 
jurisdiction, there has been a recognition in recent years that the problem is far more complex 

                                                      
81  FAO, Fisheries Bycatch and Discards, Fisheries Information Paper No. 7 to FAO Committee on Fisheries 

(FAO, 1997). 
82  Sartor, P., Biagi, F., Mori, M., Sbrana, M., ‘Analysis of the Discards of Some Important Demersal Species in 

the Trawl Fishery of the Northern Mediterranean Sea’ 6 Biologica Marina Mediterranea 605-608 (1999). 
83  Revill, A., Pascoe, S., Radcliffe, C., Riemann, S., Redant, F., Polet, H., Damm, U., Neudecke, T., Kristensen, 

P.S. & Jensen, D. 1999. Economic consequences of discarding in the Crangon fisheries (the ECODISC 
Project). Final report. ECC DG XIV 97/SE/025.  

84  FAO (2005). The FAO Discards in the World’s Marine Fisheries. An update. FAO Technical Paper 470. 
85  Thus Article 15 of Regulation 2187/2005 prohibits the retention of undersized fish onboard vessels. 
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than the straightforward theft of fish stocks or poaching that the term ‘illegal fishing’ implies to 
most people. Thus the notion of ‘illegal, unreported and unregulated fishing’ or ‘IUU fishing’ 
has become widely recognised as a synonym for a broad range of behaviours which might be 
characterised as grossly irresponsible and unsustainable. 
 
The term ‘IUU’ is generally considered to have originated in 1997 in CCAMLR, where it was 
used to describe unauthorised fishing for Patagonian toothfish in the CCAMLR Convention 
Area by non-contracting parties as well as undeclared or misreported catches by CCAMLR 
members. In 1999, Australia, as one of the nations worst affected by IUU fishing, brought the 
issue to the attention of the UN Food and Agriculture Organisation (FAO). In the same year, an 
FAO Ministerial Meeting on Fisheries adopted the Rome Declaration on the Code of Conduct 
for Responsible Fisheries, which declared the intention of its subscribers to ‘develop a global 
plan of action to deal effectively with all forms of illegal, unreported and unregulated fishing 
including fishing vessels flying flags of convenience.’ This led to the development in 2000 of an 
FAO International Plan of Action on IUU Fishing (IPOA-IUU), which was finally adopted in 
2001. 
 
As finally adopted, the IPOA-IUU describes IUU fishing in a quasi-legalistic manner as follows:  
 

‘II. NATURE AND SCOPE OF IUU FISHING AND THE INTERNATIONAL PLAN OF 
ACTION 
3.  In this document: 
3.1  Illegal fishing refers to activities: 
3.1.1  conducted by national or foreign vessels in waters under the jurisdiction of a State, 

without the permission of that State, or in contravention of its laws and regulations; 
3.1.2  conducted by vessels flying the flag of States that are parties to a relevant regional 

fisheries management organisation but operate in contravention of the conservation 
and management measures adopted by that organisation and by which the States are 
bound, or relevant provisions of the applicable international law; or 

3.1.3  in violation of national laws or international obligations, including those undertaken 
by co-operating States to a relevant regional fisheries management organisation. 

3.2  Unreported fishing refers to fishing activities: 
3.2.1  which have not been reported, or have been misreported, to the relevant national 

authority, in contravention of national laws and regulations; or 
3.2.2 undertaken in the area of competence of a relevant regional fisheries management 

organisation which have not been reported or have been misreported, in contravention 
of the reporting procedures of that organisation. 

3.3  Unregulated fishing refers to fishing activities: 
3.3.1  in the area of application of a relevant regional fisheries management organisation 

that are conducted by vessels without nationality, or by those flying the flag of a State 
not party to that organisation, or by a fishing entity, in a manner that is not consistent 
with or contravenes the conservation and management measures of that organisation; 
or 

3.3.2  in areas or for fish stocks in relation to which there are no applicable conservation or 
management measures and where such fishing activities are conducted in a manner 
inconsistent with State responsibilities for the conservation of living marine resources 
under international law.’  

 
The use of the IPOA-IUU description of IUU fishing as an aggregated definition has become 
pervasive in most current usage of the term. This is notwithstanding the appearance in the 
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chapeau of the qualifying phrase ‘[I]n this document’, which was evidently intended to make it 
clear that the description of IUU in this context does not in its own right have an impact beyond 
the document itself. It is perhaps questionable whether the more legalistic approach adds much 
to the more general statements of the scope of the problem that were used in earlier discussions 
about IUU fishing. For example, the first draft of the IPOA-IUU stated quite succinctly that: 
 

‘The scope of the IUU fishing problem encompasses fishing and related activities, including: 
Fishing in areas under national jurisdiction without the authorisation of the coastal State; 
Fishing which contravenes or undermines conservation and management; 
Failure to effectively exercise the required jurisdiction or control over vessels and nationals; 
Failure to fully and accurately meet fishery and fishing vessel data collection and reporting 
requirements.’  

 
Whilst many feel that this is an oversimplification of the problem, it is a useful and succinct 
statement of its scope. Nevertheless, in view of the very broad range of activities covered when 
considering the various elements of IUU fishing in aggregate, other bodies have attempted to 
seek more accurate operational definitions of the problem. For example, in its recent work on 
the economics of IUU fishing, the OECD Fisheries Committee attempted to provide operational 
definitions of each of the three components of high seas IUU fishing. In so doing, it recognised 
implicitly that IUU fishing is rarely a single type of activity and the actual fishing part of it is 
often the least difficult element to deal with. A more accurate description of the problem would 
draw in the entire range of economic transactions associated with catching fish and bringing 
them to market, from investing in and operating fishing vessels to transhipping catches 
internationally and selling them on world markets.  
 
At its broadest therefore, illegal fishing takes place where vessels operate in violation of the 
laws of a fishery. This can apply to fisheries that are under the jurisdiction of a coastal state or to 
high seas fisheries regulated by regional organisations. It can entail fishing with no authorisation 
at all, where these are required, or fishing in contravention of established rules. It covers 
members of regional organisations who violate the agreed rules. Unreported fishing is fishing 
that has been unreported or misreported to the relevant national authority or regional 
organisation, in contravention of applicable laws and regulations. Unregulated fishing 
generally refers to fishing that is conducted by vessels without nationality, or vessels flying the 
flag of a country that is not party to the regional organisation governing the particular fishing 
area or species. Unregulated fishing can also relate to fishing in areas or for fish stocks where 
there are no conservation and management measures in place.  
 
It has to be acknowledged that, while there are clear distinctions between fishing that is illegal, 
unreported or unregulated, these are to some extent artificial distinctions. There are also 
overlaps and the different categories of IUU fishing share many common characteristics. 
Furthermore, it must be recognised that the strain on fish stocks is not all due to IUU fishing. 
There is an overriding global problem of over-fishing. High seas fishing problems in particular 
are in many cases spillovers from inadequate fisheries management at the national level. What is 
clear, however, is that the presence of IUU fishing further undermines efforts to conserve and 
manage fish stocks. It is damaging to the economies and food security of coastal states, 
particularly developing coastal States and it wreaks havoc not just on the target species being 
pursued, but on the wider ocean ecosystem. 
 
Most, if not all, fishing countries experience some form of IUU fishing in their jurisdictions. 
Illegal activity is not restricted to developing countries, open register countries or distant-water 
fishing nations. The extent to which fleets engage in IUU fishing is in part due to the ability of a 
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State to control its nationals wherever they fish (e.g. Japan and the USA have active global 
fisheries surveillance capacity and use it), the value of the catch and ability to sell it, and the 
perceived or real detection probability in specific regions.  
 
Recent studies (commissioned by the High Seas Task Force) put the worldwide value of IUU 
catches at between USD 4 billion and USD 9 billion a year. USD 1.25 billion of this comes from 
the high seas. The remainder is taken from the exclusive economic zones (EEZs) of coastal 
states. Most of the value is accounted for by pelagic longline fisheries targeting tunas (USD 581 
million for targeted tuna and tuna-like species). The second ranking IUU fishery in value is the 
bottom trawl fishery for cod in high seas areas of the North Atlantic Ocean (USD 220 million). 
A further USD 192 million represents sharks that are both a bycatch and in some areas a target 
species (e.g. recently in the Indian Ocean and waters of Papua New Guinea).  
 
The majority of the losses from IUU fishing are borne by developing countries86. For example, 
the High Seas Task Force found that losses from the waters of sub-Saharan Africa amount to 
USD 1 billion a year – roughly equivalent to a quarter of Africa’s total annual fisheries exports. 
IUU fishing therefore imposes significant economic costs on some of the poorest countries in 
the world where dependency on fisheries for food, livelihoods and revenues is high. Moreover, 
it effectively undermines recent efforts by these countries to manage natural resources as a 
contribution to growth and welfare. 
 
IUU fishing has proved stubbornly resistant to international attempts to control it. Its persistence 
is due both to economic incentives (fuelled by demand, over-capacity and weak governance) 
and by the lack of global political resolve to tackle its root causes. This is despite an extensive 
framework of international measures aimed at IUU fishing which has emerged. These measures 
include, at the global level, the IPOA-IUU as well as a series of ministerial declarations adopted 
under the auspices of FAO and the UN General Assembly. For the most part, these measures are 
designed in various ways to deal with the problem of IUU fishing by elaborating on the basic 
rights and duties of States as set out in the Convention and the UN Fish Stocks Agreement. It is 
broadly recognised that the existing legal framework provides sufficient tools to combat illegal 
fishing. What is lacking is universal participation in the relevant legal instruments and effective 
implementation, including by those who have signed up to legal instruments. For example, 
many States remain reluctant to adopt measures aimed at controlling their fishing vessels on the 
high seas. Even where they have adopted such measures, enforcement is patchy. 

                                                      
86  See MRAG, Review of Impacts of Illegal, Unreported and Unregulated Fishing on Developing Countries 

(2005); available online at <www.high-seas.org/documents.htm>.  
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In 2002 the Commission put forward an EC Plan of Action for IUU Fishing87. However, the 
Council failed to take the action necessary to give effect to this. Recognising that a central 
difficulty has been to garner the political resolve to carry forward targets and declarations 
already agreed, a small Task Force of countries and international conservation organisations 
(known as the High Seas Task Force) devised a set of practical proposals intended to tackle the 
root causes of IUU fishing88. These proposals are primarily aimed at enhancing enforcement 
techniques in order to increase the risk of exposure of IUU operations and make them less 
profitable for those who engage in them.  

                                                      
87  COM 2002 (180). 
88 See HSTF, Closing the net: Stopping illegal fishing on the high seas (2006), chapter 4. 
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4 The impact of the Convention on the Community fishing industry 
 
The major development to emerge from the UNCLOS III process was the establishment of the 
EEZ concept. As noted previously, this concept, which gained wide support at a very early stage 
in the UNCLOS III negotiations, was well established in the practice of States before the 
Convention was finally adopted in 1982. An analysis of the effect of extended jurisdiction must 
therefore take account of developments prior to 1982.  
 
The most direct impact for the EC occurred in 1976, when a number of non-Community States 
in the North Atlantic – namely Canada, Iceland, Norway and the United States – decided to 
extend their fisheries jurisdiction to 200 miles. The extended jurisdictional claims meant the 
closure, or at least a reduction, of fishing activities in some of the most important distant-water 
fishing grounds at that time for Community vessels. The Community Member States (at least in 
the North Atlantic) followed suit promptly (most establishing extended zones in 1977). These 
developments also led the Commission to adopt a series of proposals on common fisheries co-
operation89 which led, ultimately, to the establishment of the Common Fisheries Policy, the 
negotiation of fisheries agreements with third countries and the replacement of the Member 
States by the EC in international fisheries organisations. 
 
It is difficult to identify precisely how extended fisheries jurisdiction and the displacement and 
redeployment of Community fishing vessels affected the Community fishing industry. Clearly 
legal factors related to the Convention are of some relevance: e.g. access to fishing zones (or the 
converse, exclusion from fishing zones, for example as a result of extended fisheries jurisdiction 
under the Law of the Sea Convention); regulatory controls; enforcement and compliance 
mechanisms, etc. Just as clearly, however, there are other factors which are (more) relevant: 
availability of fish stocks (e.g. where stock condition is affected by over-fishing or 
environmental conditions); fishing fleet capacity (which may be affected by economic 
incentives, private investment and/or government subsidy); and fish catching technology (e.g. 
the capacity and efficiency of individual fishing vessels). The following analysis can only 
therefore provide an indication of how the Convention may have impacted upon the Community 
fishing industry.  
 
4.1. Impact of the Convention at the Community level 
 
This section considers impacts and trends in three areas: fisheries production; distribution of the 
Community fleet; and employment and other socio-economic impacts. 
 

4.1.1. Fisheries production  
 
Collectively, the Member States which have, at various times, formed the European Community 
have always represented a major global fishing entity, although particularly so since the 
accession of Denmark, Ireland and the United Kingdom in 1973 and, even more so since the 
mid-1980s following the accession of Portugal and Spain. Perhaps surprisingly, over the last 30 
years the catches of the European fleet have remained relatively constant (at least when 
compared to the substantial changes in global catches over the same period). Thus, as the table 
in Annex I illustrates, over this period the catches of the 25 countries that now form the 
European Community have fluctuated between 7 and 8.5 million tons, compared to consistent 
                                                      
89 COM(76) 500. 
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growth in global production from 60 million tons in 1970 to around 100 million tons since the 
late 1990s. On the other hand, these figures also show that the Community’s share of global 
fisheries production has been declining consistently. For example, the Community’s proportion 
of world catch has decreased in each decade since 1950, accounting for 23 per cent of global 
fishery production in 1950 to less than 7 per cent in 2003 (Annex I).  
 
When examining longer-term trends, there are no marked changes in production trends 
occurring after the mid-1970s which suggest that the Convention fundamentally affected 
Community fisheries production. Nevertheless, it may be noted that in the years immediately 
following the general extension of jurisdiction there was a decline in catches recorded by the 
European fleet: 
 
Table 1: EU15 catch statistics prior to and following extension of fisheries jurisdiction 
 

1975 1976 1977 1978 1979 1980 1981 1982 1983 1984
7604817 7703287 7241262 7242455 6879371 7372211 7406501 77745828 7506239 7564087

 
Source: FAOSTAT Database (http://faostat.fao.org/).  
 
It may also be noted that in terms of jurisdictional gains and losses flowing from new maritime 
claims, the Community (or rather individual Member States) was not one of the “big winners”. 
Those enjoying the largest gains were countries such as the United States, France (mainly 
because of its overseas territories), Indonesia, New Zealand and Australia, which have 
substantial lengths of coastline and no neighbouring countries to limit jurisdictional claims. 
Many Member States of the Community, on the other hand, have coastlines close to other 
countries (either other Member States or third countries) and so are not able to claim zones up to 
the full 200 miles. Overall, it is reasonable to assume that the Community lost more than it 
gained from the extension of fisheries jurisdiction, although – as is discussed below – in a 
number of ways it was able to mitigate those losses.  
 

4.1.2. Distribution of the Community fleet  
 
The relatively modest impacts on fisheries production, just described, to an extent masked more 
significant impacts on the Community fleet. During the late 1960s and early 1970s, between 20-
25% of catches by the EU15 Member States was taken outside European waters (i.e. the waters 
of the North East Atlantic and the Mediterranean) (see Annex II). The exclusion of Community 
vessels from many of these areas following extension of jurisdiction meant that alternative 
fishing opportunities had to be found. To an extent, these fishing opportunities were found or 
developed in Community waters. Figures for the EU15 fleet, in Annex II, show that the 
proportion of Community catches taken in Community waters increased from an average of 
around 80% in the early 1970s to around 85% in the early 1980s. However, for two reasons this 
could only ever have been a partial solution. First, there was already excess capacity in many 
Community fisheries, so it was only possible to accommodate or develop some new fisheries. 
Second, many of the traditional distant-water fishing grounds supported certain sectors of the 
Community fishing industry for which fishing opportunities were not widely available in 
Community waters (e.g. larger vessels which were not suitable for fishing in Community waters 
and which, in many cases, were purpose built to operate in particular fisheries, such as for tuna 
or cephalopods, which do not occur to any great extent in Community waters). These vessels 
could not easily be adapted for alternative fishing. Again as will be discussed below, in a 
number of ways the Community attempted, and to an extent succeeded, to mitigate these 
problems.  
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Employment and other socio-economic impacts 

At a very general level, the socio-economic impacts in the fishing industry flowing from the Convention 
and extended jurisdiction mirror the impacts in terms of production and fleet distribution. In terms of 
employment, the number of people employed in the Community fishing industry has been in near 
constant decline for the last 50 years and, as with production, there are no marked changes in 
employment trends occurring after the mid-1970s which suggest that the Convention had a fundamental 
affect (see Annex III). Nevertheless, structural and other changes in the Community fishing industry, 
such as the redistribution of fishing opportunities, declining production, restructuring of the fishing 
industry etc. all have impacts in terms of, among other things, employment, welfare and social and 
regional development. To the extent that the Convention has affected the activities of the Community 
fishing fleet, it has also affected the social and economic position. One particular factor to note, however, 
is that the jurisdictional redistribution brought about by the Convention, and the resulting need for and 
reliance on fisheries access agreements, has meant that many coastal regions and communities within the 
Community, which have a high degree of dependence on fishing as a source of employment and 
income90, are reliant not only on the ability of the local fishing fleets to catch fish, but also on the 
maintenance of access and the facilitation of effective fishing opportunities by the third country 
concerned.  
 
4.2. Impact on individual Member States  
 
It is clear that the impact of the Convention, in particular as regards the creation of new 
jurisdictional zones, affected the Member States in different ways. This makes a fully coherent 
analysis difficult (without detailed examination on a case by case basis); but for the purpose of 
the current analysis, however, four broad groups may be identified.  
 
First, and perhaps the most directly affected, is a group of Member States which had extensive 
interests in distant-water fisheries. Member States which may be considered to fall within this 
group, to varying degrees, include: Spain, France, Portugal, Estonia, Latvia, Lithuania, Poland 
and Germany. Of these, by far the most important is Spain, which has always had a major 
distant-water fishing industry, with interests in most maritime regions, and which, in more 
general terms, is a country with a number of regions in which the fishing industry is of relatively 
high economic, political and social importance. Following extension of fisheries jurisdiction, 
Spain sought as much as possible to gain access to traditional fishing grounds through 
agreements with third countries, to maintain traditional fishing opportunities in remaining high 
seas areas and to seek new opportunities in third country waters and on the high seas. Since its 
accession to the Community, this is something which has been managed through Community 
fisheries agreements, making Spain the Member State which is most heavily involved in those 
agreements. To a large extent, Spain, and then the Community, have been successful in 
negotiating access arrangements, or otherwise finding new opportunities for the Spanish fleet. 
Nevertheless, over the years these fishing opportunities have been increasingly difficult to find 
and maintain, and the loss of fishing opportunities has certainly contributed to a general decline 
in Spanish fisheries production since the mid-1970s.  
 
The impacts on Portugal and France were similar, albeit on a lesser scale. Like Spain, Portugal 
is a country which had significant reliance on the distant-water fishing industry and sought 
                                                      
90  See generally, Megapesca LDA, Regional Socio-Economic Studies on Employment and the Levels of 

Dependency on Fishing, European Commission Coordination and Consolidation Study, Brussels, February 
2000, reproduced on the Commission website at: <europa.eu.int/comm/fisheries/doc_et_publ/liste_publi/ 
dgf1.html>.  
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largely to maintain this sector by negotiating access to third country waters (with similar 
results). The position of France is a little different because, although it has significant distant-
water interests, the French fishing industry is characterised by considerable diversity, ranging 
from industrial-scale enterprises to self-employed fishers, with no single activity predominant 
and so the impact was more easily absorbed.  
 
In the case of the four Baltic countries the situation has also been somewhat different. These 
countries (or, in three cases, the respective regions of the former Soviet Union) have 
traditionally had relatively important distant-water fishing sectors. However, financial 
dislocation and failing investment following the dissolution of the former Soviet Union and the 
Soviet Bloc resulted in the virtual collapse of the distant-water sector. Thus, although at the time 
of extension of jurisdiction these countries were facing similar problems to those described 
above, these impacts were in practice over-taken during the 1980s by domestic economic 
difficulties.  
 
Finally, Germany also has historically had important distant-water fishing interests, including 
interests in the Northwest and Northeast Atlantic and in the Baltic Sea. Its distant-water industry 
is now much diminished, although it retains a significant interest in several of the Community’s 
northern agreements. In fact, only Spain has a greater dependency on third country fisheries 
agreements than Germany, with landings by German vessels under the agreements accounting 
for approximately 20 per cent of all German landings by value.  
 
Next, there is a group of Member States with extensive fishing industry interests throughout 
northern European waters. This group includes Denmark, the United Kingdom, Ireland, Sweden 
and the Netherlands. In general, it may be assumed that these countries have enjoyed the 
protection and restriction of competition extended jurisdiction provides, although this has been 
offset by fishing opportunities provided to third country vessels in their waters (and, possibly, 
Community rules on open access). The interests, and therefore the impact, are somewhat 
different in each case. For example, in the case of Denmark – the Community’s major producer 
of fish – the vast majority of fishing takes place in the Community zone outside its own coastal 
area; Netherlands is in a similar position, albeit on a lesser scale. In the case of the United 
Kingdom, however, much fishing takes place by national vessels in the UK fishery zone, but 
that zone is also characterised by extensive fishing by other Community and third country 
vessels. The United Kingdom has perhaps not realised itself, therefore, the full potential of its 
waters, although that is a feature of the Common Fisheries Policy rather than the Convention 
(and of course, through the CFP the United Kingdom has been able to access opportunities in 
other waters, which would not otherwise have been the case).  
 
Ireland and Sweden also fall into this group, although their interests are more moderate. Irish 
fishing interests are somewhat more localised than those of Denmark and the UK, there being 
little fishing activity outside Irish and UK waters. However, as with the United Kingdom, the 
waters off the coast of Ireland are among the main fishing grounds for third country vessels in 
Community waters. Although traditionally accounting for around only 4 per cent of all 
Community landings under the northern fisheries agreements, at least until the accession of 
other Baltic countries in 2004, Sweden played quite a prominent role in these agreements: 
Swedish vessels operated under all of the northern agreements apart from those with the Faeroe 
Islands and Iceland.  
 
Finally, there are two groups of Member States on which the Convention may be considered to 
have had a relatively limited impact. First, there are two Member States – Belgium and Finland 



The United Nations Convention on the Law of the Sea  

  PE 363.792 49

– with small-scale, traditionally localised fishing fleets (i.e. without extensive fishing industry 
interest beyond their coastal waters). Although in all cases there is some interest in fishing in 
what are now third country waters (and, conversely, fishing by third country vessels which takes 
place in their coastal waters), in general the direct impacts on these countries were relatively 
insignificant. The second group of States are those in the Mediterranean, where, except for 
isolated (but now increasing) instances, the coastal States did not claim extended jurisdictional 
zones (because of the complexity of agreeing delimited boundaries in an enclosed space). 
Although the Convention was not without impact on these States, the problem of jurisdictional 
losses did not directly affect them. 
 
4.3. Other impacts  
 
The adoption of the Law of the Sea Convention created impacts, perhaps less directly, in a 
number of other ways. Most significantly, it has led to much greater regulation of fisheries. It 
brought substantial areas of the ocean within the jurisdictional control of coastal States, 
providing them with the ability to regulate those ocean areas where previously most had been 
unregulated or poorly regulated as areas of high seas. The global (or even the local) impact of 
this is of course impossible to determine. Increased regulation inevitably involves higher 
industry costs and burdens, but should be viewed as a positive impact rather than a negative one 
as, at least in theory, it permits the rational management of the fishing industry.  
 
Related to this is the issue of re-flagging. A negative impact of the Convention, and one – as has 
been explained elsewhere in this study – that is difficult to resolve, is the ease with which 
vessels of one country can re-flag to another country, which may not exercise the same degree 
of control (for example over high seas fisheries) or which may provide access to alternative 
fishing opportunities. In some cases in the past, the Community has even facilitated this process 
by providing financial support for joint ventures and joint enterprises in third countries and for 
permanent export of vessels. There is clear evidence that a significant number of Community-
owned vessels are currently active and operating under flags of convenience in several West 
African EEZs and in the Northwest Atlantic and Southern Ocean in order to avoid being bound 
by the conservation measures of NAFO and CCAMLR respectively. 
 
In the early 1980s vessels from States not members of NAFO (and thus not bound by its 
measures) began fishing in the NAFO Regulatory Area. By the late 1980s the scale of such 
fishing was such that it was undermining NAFO’s management and conservation efforts. Much 
of this fishing was being done by vessels registered under flags of convenience, such as Panama, 
Honduras, Belize and St. Vincent. Many of these vessels were owned, either directly or through 
joint ventures, by nationals of Portugal and Spain91. By registering their vessels in flag of 
convenience states, Portuguese and Spanish fishermen were able to evade NAFO controls. In 
1990 the NAFO General Council adopted a resolution calling on members of the international 
community to take measures to ensure that fishing activities by their nations did not have an 
adverse impact on the stocks in the NAFO regulatory area, or NAFO’s ability to ensure their 

                                                      
91 Day, D., ‘Tending the Achilles’ Heel of NAFO: Canada acts to protect the Nose and Tail of the Grand Banks’ 19 

Marine Policy 257 (1995). Over the period 1985-91 there were on average 37 vessels from non-NAFO members 
fishing in the NAFO Regulatory Area each year, of which 18 were crewed by West Europeans: see NAFO, 
Meeting Proceedings of the Governing Council and Fisheries Commission for 1992 (1993), 88. The EC 
Commission estimated in 1992 that there were nearly 30 flag of convenience fishing vessels operated by EC 
undertakings in the NAFO Regulatory Area out of a total of some 32-34 such vessels estimated by NAFO to be 
operating in the Regulatory Area that year: see COM (92) 532, 2 and NAFO, Annual Report 1993, 17. 
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conservation92. In spite of the fact that this resolution called on NAFO members to ‘take 
effective measures to reduce the benefits of any fishing activities undertaken by vessels’ from 
NAFO non-members, the EC imported 5,121 tonnes of fish caught by such vessels in 1991: in 
comparison, Canada imported 1,005 tonnes and the other members of NAFO had no such 
imports93. The EC’s apparent lack of practical enthusiasm in tackling the free rider problem is 
further demonstrated by the fact that when in December 1992 the Commission put forward a 
draft regulation laying down certain conservation and management measures for fishing 
resources in the NAFO Regulatory Area94, Article 2(1) of which would have required Member 
States to ‘ensure that fishing vessels operated by Community shipowners with a view to fishing 
or the processing of fish from the Regulatory Area fly the flag of a Member State or are 
registered in a Community port’, the Council deleted the proposed Article 2(1) when it adopted 
the draft as Regulation 3680/9395. Clearly, some Member States were not prepared to accept an 
EC obligation that would have required them to prevent their nationals from fishing in the 
NAFO Regulatory Area with non-EC flagged or registered vessels. From the mid 1990s the 
level of fishing by non-members of NAFO gradually decreased for various reasons: diplomatic 
pressures from NAFO and Canada; Canadian threats to arrest such vessels; and the drastic 
decline in the size of fish stocks in the NAFO Regulatory Area, which meant that fishing there 
was no longer so very profitable. Thus, NAFO’s free rider problem, for which the EC (through 
the activities of the nationals of some of its Member States) bore a good deal of responsibility, 
had largely disappeared by the early 1990s. 
 
Evidence of EC involvement in flag of convenience fishing in the CCAMLR regulatory area 
includes the fact that in three prompt release of vessel cases dealt with by ITLOS in 2000 and 
2001 (Camouco, Monte Confurco and Grand Prince) all three vessels were crewed by Spanish 
nationals and the vessels were almost certainly beneficially owned by Spanish interests. 
Secondly, the list of vessels that have engaged in IUU fishing in the Southern Ocean contained 
on the CCAMLR website shows a number of vessels owned by Spanish companies96. Thirdly, 
Gianni and Simpson list 17 vessels beneficially owned by Spanish interests that have a record of 
IUU fishing under flags of convenience in the Southern Ocean97.  
 
4.4. Mitigating jurisdictional losses: third country fishery agreements  
 
A major objective of the Community immediately following the global extension of fisheries 
jurisdiction was to protect and maintain, so far as was possible, the traditional fishing grounds 
and interests of the Member State fleets. As noted, although the ability to claim a ‘Community 
EEZ’ represented a substantial gain for the Community, the exclusion from third country EEZs 
represented a substantial loss.  
 
To an extent, the EC managed to achieve this objective. In particular, following extension of 
jurisdiction, the EC acted promptly in opening negotiations with several third countries. The 
first agreement, with the United States, was signed in February 1977, and several other 
agreements were signed shortly afterwards: by the end of 1980, negotiations had been concluded 
with eight countries, namely the United States, Canada, the Faeroe Islands, Sweden, Spain, 

                                                      
92  Resolution 1/90 of the NAFO General Council, ibid., 347. 
93  Ibid., 293. 
94  COM(92) 532. 
95  OJ L341/42. 
96  See <www.ccamlr.org/pu/E/sc/fish-monit/iuu-vess-list.htm>. 
97  See Gianni, M. and Simpson, W., The Changing Nature of High Seas Fishing (Australian Department of 

Agriculture, Fisheries and Forestry, 2005), p. 26. 
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Norway, Senegal and Guinea Bissau. As regarded the agreements with other North Atlantic 
coastal States, which not only provided access for Community vessels to the third country EEZs 
but also access for third country vessels to Community waters, an objective specified in each 
agreement was to maintain traditional fishing patterns so as to minimise the need for structural 
adjustment. These agreements thus went a considerable way in maintaining traditional fishing 
patterns for the Community distant-water fishing industry. For example, according to the 
Commission, the EC’s access agreement with Morocco that terminated in 1999 provided 8,000 
jobs in the fishing industry in Portugal and Spain, with an employment multiplier of five98. The 
IFREMER report, gives slightly lower figures of 7,549 direct jobs and 11,122 indirect jobs99. 
IFREMER puts the value of the catch from Moroccan waters at 259 million euros a year during 
the life of the agreement (1995-99)100, and the added value of the Moroccan agreement at 435 
million euros a year101. 
 
However, for a number of reasons the EC was only able to partially mitigate the problem. First, 
negotiations with some countries took time, and in some cases were not successful at all. 
Second, in the early years of the operation of the northern (reciprocal access) agreements, the 
priority was to “phase-out” the operations of foreign vessels to enable the “nationalisation” of 
fisheries in the new areas of jurisdiction. Fishing opportunities were therefore substantially 
reduced in the first few years of operation of the agreements (although of course equivalent 
reductions of foreign fishing in Community waters were also made). Third, in the case of the 
Community’s agreements with Morocco and the ACP countries (which are of a non-reciprocal 
nature), the opportunities provided by these agreements have fluctuated, with opportunities 
being negotiated in short term cycles (initially usually every 2 or 3 years, although more 
recently periods of 5 or 6 years have been more common). The negotiations with these third 
countries have often been difficult, however, and the Community has not always been able to 
obtain the fishing opportunities it desired. A prime example of the sorts of difficulties involved, 
and the impact it can have on the Community fishing industry, is the case of Morocco, where the 
long-standing fisheries access agreement collapsed in the late 1990s. Although the Community 
has recently been able to negotiate new terms of access (albeit after a considerable length of 
time), the provision of fishing opportunities is greatly reduced from those previously enjoyed by 
Community fishing vessels in Moroccan waters. 
 

                                                      
98  COM (95) 608, p.73. 
99  See IFREMER, Evaluation of the Fisheries Agreements concluded by the European Community, Summary 

Report (1999), p. 35. 
100  Ibid., p. 32. 
101  Ibid., p. 35. 
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5 Dispute settlement under the Law of the Sea Convention, with particular 

reference to fisheries 
 

5.1. The general scheme of dispute settlement under the Convention  
 
The Law of the Sea Convention contains a wide-ranging and ambitious system of dispute 
settlement, set out principally in Part XV of the Convention. Section 1 of Part XV provides for 
disputes concerning the interpretation or application of the Convention to be resolved in the first 
place, if possible, by the parties to the dispute through negotiations or by any agreed third party 
diplomatic or judicial means of their choice. Disputes that cannot be so resolved may, under 
section 2, be referred unilaterally by either party to the dispute to a court or tribunal for binding 
settlement. There are four such possible courts or tribunals – the International Tribunal for the 
Law of the Sea (ITLOS – a 21-member court established by the Convention, which has its seat 
in Hamburg), the International Court of Justice, an arbitral tribunal constituted in accordance 
with Annex VII of the Convention, and a special arbitral tribunal constituted in accordance with 
Annex VIII. The last of these is limited to dealing with disputes concerning fisheries, protection 
of the marine environment, marine scientific research and navigation. Article 287 of the 
Convention gives its parties the option of making a declaration at any time whereby they may 
choose one or more of these four bodies as their preferred means for settling a dispute brought 
under section 2. If the parties to a dispute have made a declaration under Article 287 specifying 
their choice of means and their choices coincide, that choice will be the means for the settlement 
of the dispute. If their choices do not coincide or if not all parties to the dispute have made a 
declaration, the means of settlement will be an Annex VII arbitral tribunal.  
 
The possibility for a party to a dispute to refer it unilaterally for binding settlement under section 
2 of Part XV is, however, subject to a number of significant exceptions. Such exceptions fall 
into two categories – general exceptions applicable to all parties to the Convention and optional 
exceptions of which parties may chose to avail themselves. One of the general exceptions 
concerns fisheries. Article 297(3) provides that disputes relating to fisheries in the EEZ are not 
subject to compulsory dispute settlement under section 2. Disputes where it is alleged that a 
coastal State has failed to comply with its obligation under the Convention to ensure that the 
maintenance of the living resources in its EEZ is not seriously endangered, or has arbitrarily 
refused to determine the allowable catch and what part of that catch it is capable of harvesting, 
or has failed to allocate an appropriate part of the surplus to landlocked or geographically 
disadvantaged States, may be referred to compulsory conciliation. However, the findings of the 
conciliation commission are not legally binding, nor may the commission substitute its 
discretion for that of the coastal State. One of the optional exceptions also concerns fisheries. 
Under Article 298(1)(b) a party to the Convention may at any time make a declaration stating 
that it does not accept the compulsory dispute settlement provisions of section 2 of Part XV in 
relation to law enforcement activities concerning fisheries in the EEZ. In practice only 18 of the 
Convention’s 149 parties have so far availed themselves of this exception. In addition, the 
procedures under section 2 do not apply if the parties have agreed to settle the dispute by some 
prior agreement and that agreement excludes recourse to any other procedure (Article 281). 
Section 2 procedures are also excluded where a prior agreement provides for compulsory and 
binding settlement of the dispute (Article 282).  
 
The Convention provides for the possibility of provisional measures being prescribed when a 
case has been brought under section 2 of Part XV. Under Article 290(1) the court or tribunal to 
which a case has been referred under section 2 may prescribe any provisional measures ‘which it 
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considers appropriate under the circumstances to preserve the respective rights of the parties to 
the dispute or to prevent serious harm to the marine environment, pending the final decision,’ 
provided that the court or tribunal considers that prima facie it has jurisdiction. Under Article 
290(5) ITLOS may similarly prescribe provisional measures in cases that have been referred to 
arbitration pending constitution of the arbitral tribunal concerned, provided that it is satisfied 
that ‘prima facie the tribunal which is to be constituted would have jurisdiction and that the 
urgency of the situation so requires.’ Any provisional measures prescribed are binding on the 
parties to the case.  
 
Very little use has been made up to now of the possibility under Section 2 of Part XV 
unilaterally to refer a dispute concerning the Convention to compulsory and binding settlement, 
only seven cases having so far been brought (in four of which provisional measures were also 
sought and prescribed). Three cases have been decided on the merits102, one case (the Southern 
Bluefin Tuna case, discussed below) was dismissed because the arbitral tribunal concerned 
found that it lacked jurisdiction, two cases are currently suspended (the Swordfish and MOX 
Plant cases, discussed in section 5.4 below), and proceedings in the remaining case (which 
involves a maritime boundary dispute between Guyana and Suriname) is continuing. Two of the 
seven cases concern fisheries. One is the suspended Swordfish case, which, since it involves the 
EC, is discussed in section 5.4 below. The other case is the Southern Bluefin Tuna case. The 
background to the case was the failure since 1997 of the three members of the Commission for 
the Conservation of Southern Bluefin Tuna (Australia, Japan and New Zealand) to agree on total 
allowable catches and their allocation amongst themselves, and the subsequent announcement 
by Japan that it intended to undertake an experimental fishing programme for tuna. In 1999 
Australia and New Zealand instituted proceedings before an Annex VII arbitral tribunal against 
Japan, arguing that its experimental fishing programme breached its obligations under the Law 
of the Sea Convention relating to the conservation of fishery resources on the high seas. 
Australia and New Zealand also sought provisional measures from ITLOS. The latter issued an 
order in August 1999 in which it required all the parties to the case to take no action that would 
aggravate the dispute or prejudice the carrying out of any eventual decision by the tribunal, to 
ensure that their catches did not exceed the quotas last set by the Bluefin Tuna Commission and 
not to carry out any experimental fishing programme103. The arbitral tribunal then dealt with the 
case, but found that it lacked jurisdiction104. Nevertheless, the bringing of proceedings in the 
case helped to settle the dispute. The order of provisional measures prescribed by ITLOS 
prompted the parties towards renewing negotiations over the total allowable catch and quotas for 
southern bluefin tuna in a more co-operative spirit. This was given added stimulus by the 
observation of the Annex VII tribunal in the jurisdictional phase of the case that although the 
order of provisional measures made by ITLOS had been revoked because the tribunal had found 
that it did not have jurisdiction to rule on the merits of the case, the parties should not disregard 

                                                      
102 The Saiga case (1999), where ITLOS found that Guinea had wrongfully arrested an oil tanker belonging to St. 

Vincent (available at <www.itlos.org/start2_en.html>); the Land Reclamation case (2005), where an arbitral 
tribunal approved a settlement reached between Malaysia and Singapore over the latter’s land reclamation 
activities in the Strait of Johore (available at <www.pca-cpa.org/ENGLISH/RPC/MASI%20Award.pdf>); and 
the Barbados/Trinidad and Tobago case (2006), where an Annex VII tribunal resolved a dispute concerning an 
EEZ and continental shelf delimitation between Barbados and Trinidad and Tobago (available at <www.pca-
cpa.org/ENGLISH/RPC/BATRI/BATRI%20Award.pdf).  

103 Southern Bluefin Tuna cases (New Zealand v. Japan); (Australia v. Japan), Order for Provisional Measures of 
27 August 1999, 38 ILM 1624 (1999). 

104 Southern Bluefin Tuna cases (Australia and New Zealand v. Japan), Award on Jurisdiction and Admissibility, 4 
August 2000, 39 ILM 1359 (2000).  
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the effects of that order105. The dispute was eventually resolved, and it appears that the order 
made by ITLOS helped appreciably to this end106.  
 
The fact that so little use has so far been made of the possibility under section 2 of Part XV to 
refer fisheries disputes to courts or tribunals for compulsory and binding settlement is scarcely 
surprising; nor is the position likely to change in the near future. As noted above, over 90 per 
cent of commercial fishing takes place in the EEZ, but, as has been seen, disputes relating to 
such fishing are excluded from compulsory settlement. It is true that certain kinds of such 
disputes may be referred to compulsory conciliation, but potential applicant States may not 
consider it worthwhile to do so as the conciliation commission’s findings are not legally binding 
and are likely to be ignored by the defendant State unless it has agreed to participate 
constructively in the conciliation process. Disputes relating to fisheries on the high seas are 
subject to compulsory settlement, but States will always seek to settle such disputes by 
negotiation or other diplomatic means if at all possible so as to retain control of the situation and 
avoid the uncertainty of outcome when a case is referred to a third party. Where nevertheless a 
dispute cannot be settled in this way, a party to the Convention may not always wish to refer it 
for compulsory third party settlement because it may consider that a court or tribunal is not the 
best body to resolve such a dispute. The members of courts and tribunals may lack the necessary 
biological, economic or other knowledge properly to appreciate the issues involved in the 
dispute. Furthermore, the litigation process may not enable a court or tribunal to do what may 
really be required, which is to elaborate a long-term strategy for the maintenance or restoration 
of a particular fish stock.  
 
5.2. Specialised jurisdiction – prompt release of vessels 
 
In addition to the general procedures for the settlement of disputes outlined above, the 
Convention also confers certain kinds of specialised jurisdiction on some of the tribunals that it 
establishes. One of these kinds of jurisdiction relates specifically to fisheries. Where one State 
has arrested the vessel of another State for alleged illegal fishing in its EEZ and has detained it 
in a manner that is alleged to be contrary to Article 73 of the Convention, which requires the 
prompt release of the vessel and its crew upon the posting of a bond or other reasonable 
security, the question of the release of the vessel from detention may, under Article 292, be 
submitted by the flag State to any court or tribunal agreed upon by the parties or, failing such 
agreement, to a court or tribunal accepted by the detaining State or to ITLOS. The court or 
tribunal to which the matter has been referred may determine the size of the bond or other 
financial security, and once the latter has been posted, the detaining State must promptly release 
the vessel. 
 
There have so far been six orders dealing with the prompt release of vessels, all made by 
ITLOS. The first case concerned the Saiga, which was arrested for supplying fuel oil to fishing 
vessels without authorisation in the EEZ of Guinea107. The next three cases – the Camouco108, 

                                                      
105 Ibid., paras 67 and 70. 
106 Ibid., paras 68-69; Mansfield, B., ‘Compulsory Dispute Settlement after the Southern Bluefin Tuna Award’ in 

Oude Elferink A. G. and Rothwell D. R. (eds), Oceans Management in the 21st Century: Institutional 
Frameworks and Responses (2004), p. 255, especially at pp. 259-261 and 263-269; and Stephens, T., ‘The 
Limits of International Adjudication in International Law: Another Perspective on the Southern Bluefin Tuna 
Case’ 19 IJMCL 177 (2004), especially at pp. 183-187. 

107 The M/V Saiga case (St. Vincent and the Grenadines v. Guinea), Judgment of 4 December 1997. 37 ILM 360 
(1998).  

108 The Camouco case (Panama v. France), Judgment of 7 February 2000. 39 ILM 666 (2000).  
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the Monte Confurco109 and the Grand Prince110 – all involved alleged illegal fishing for 
Patagonian toothfish by flag of convenience vessels in the EEZ around the French islands of 
Crozet and Kerguelen in the Southern Ocean111. The fifth case also concerned alleged illegal 
fishing in the Southern Ocean, this time by a Russian vessel, the Volga, in the EEZ of 
Australia’s Heard and McDonald Islands112. The most recent case concerned the arrest by 
Guinea-Bissau of a refrigerated cargo vessel, the Juno Trader, registered in St. Vincent, for 
allegedly having received a transhipment of fish in the waters of Guinea-Bissau without due 
authorisation113. In all except one of these cases ITLOS set a bond or other security different 
from (and lower than) that required or refused by the national courts of the States concerned. In 
doing so ITLOS has elaborated criteria as to how the size of the bond or other security is to be 
calculated. Whether these criteria have yet had any influence on the national courts of detaining 
States is impossible to know. In the Volga case ITLOS held that a coastal State was permitted to 
impose only financial obligations as the condition for the release of a vessel arrested for alleged 
illegal fishing: thus Australia could not require as a condition of the Volga’s release that it carry 
a vessel monitoring system or disclose who its beneficial owners were. While the approach of 
ITLOS may be justified as a literal reading of the Convention, it is unfortunate that such a 
reading deprives coastal States of a potential means of trying to combat IUU fishing. The one 
case where ITLOS did not set a bond was the Grand Prince case, where ITLOS declined to do 
so because it was not satisfied that Belize was the flag State of the vessel and therefore 
competent to apply for its release. 
 
5.3. The application of the Convention’s system of dispute settlement to other treaties  
 
Article 288(2) provides that the Convention’s dispute settlement machinery may also be used for 
settling disputes concerning the interpretation or application of other treaties related to the law 
of the sea, if the drafters of those treaties so wish and so provide. Six treaties have so far been 
concluded that make use of the Convention’s machinery for the settlement of disputes under 
those treaties, four of which concern fisheries. 
 
The most significant of these four treaties is undoubtedly the UN Fish Stocks Agreement. Under 
Article 30(1) the provisions of Part XV of the Convention apply, mutatis mutandis, to any 
dispute relating to the interpretation and application of the Agreement. In addition and most 
significantly, Article 30(2) of the Agreement stipulates that the provisions of Part XV of the 
Convention also apply, mutatis mutandis, to any dispute relating to the interpretation and 
application of any other agreement concerned with straddling stocks or highly migratory 
species. The effect of this provision is that a dispute relating to a regional organisation 
concerned with the management of straddling or highly migratory stocks that does not have its 
own procedures for binding dispute settlement (and most such organisations do not) may be 
settled in accordance with the Convention’s dispute settlement machinery provided that the 
States parties to the dispute are parties to the Agreement.  
 
                                                      
109  The Monte Confurco case (Seychelles v. France), Judgment of 18 December 2000, available at 

<www.itlos.org/start2_en.html>.  
110  The Grand Prince case (Belize v. France), Judgment of 20 April 2001, available at 

<www.itlos.org/start2_en.html>. 
111  These islands fall outside the scope of the Common Fisheries Policy. See Part IV and Annex II of the EC 

Treaty. 
112  The Volga case (Russian Federation v. Australia), Judgment of 23 December 2002, available at 

<www.itlos.org/start2_en.html>. 
113  The Juno Trader case (St. Vincent and the Grenadines v. Guinea Bissau), Judgment of 18 December 2004, 

available at <www.itlos.org/start2_en.html>. 
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The second treaty that utilises the Convention’s dispute settlement procedures is the Convention 
on the Conservation and Management of Fishery Resources in the South-East Atlantic Ocean, 
2001114, which establishes the South-East Atlantic Fisheries Organisation. Article 24 of the 
Convention provides that any dispute relating to its interpretation or application that cannot be 
settled by consensual means may, at the request of any party to the dispute, be ‘submitted for 
binding decision in accordance with procedures for the settlement of disputes provided in’ Part 
XV of the Law of the Sea Convention or, where a dispute concerns straddling stocks, ‘by 
provisions set out in Part VIII’ of the UN Fish Stocks Agreement (which includes Article 30, 
discussed above). Thirdly, the Convention on the Conservation and Management of Highly 
Migratory Fish Stocks in the Western and Central Pacific Ocean, 2000115 (which establishes the 
West and Central Pacific Fisheries Commission) provides in Article 31 that disputes relating to 
the Convention are to be settled in accordance with Part VIII of the UN Fish Stocks Agreement. 
The final treaty is the FAO Compliance Agreement (discussed earlier in section 3.5.1), which is 
rather different from the other three. Article IX provides that any dispute relating to the 
interpretation or application of the Agreement that cannot be settled by other means agreed by 
the parties to the dispute may be referred, with the consent of all/both the parties to the dispute 
(and not unilaterally, unlike the other three treaties), to the International Court of Justice, ITLOS 
or arbitration.  
 
No disputes so far have been referred for settlement in accordance with the dispute settlement 
procedures just described. This is scarcely surprising in view of the fact that three of these four 
treaties have been in force only since April 2003. 
 

5.4. The EC and the Convention’s system of dispute settlement 
 
As was seen in section 1.4 above, the EC is a party to the Law of the Sea Convention. Thus, in 
relation to the matters for which it has competence according to the declaration that it made on 
formal confirmation of the Convention, the EC may utilise the Convention’s dispute settlement 
system as an applicant. It may also, of course, have cases brought against it. So far, the EC, like 
the vast majority of parties to the Convention, has not chosen a preferred means of settlement. 
This means that any cases in which it is involved will be heard by an arbitral tribunal constituted 
in accordance with Annex VII. On the other hand, 13 of the 25 Member States have chosen one 
or more preferred means of settlement, although their choices differ quite markedly. Should the 
EC at some stage in the future decide to select a preferred means of settlement, it will not be 
able to choose the International Court of Justice as, according to Article 34(1) of its Statute, the 
Court is open to hear cases only between States. Again, like the vast majority of parties to the 
Convention, the EC has not so far availed itself of the possibility under Article 298 of the 
Convention to exclude certain types of dispute (including disputes relating to fisheries law 
enforcement in the EEZ) from compulsory settlement (although four Member States have done 
so).  
 
The EC has been a party in one of the seven cases so far referred for binding settlement under 
section 2 of Part XV. This is the Swordfish case. In 2000 Chile instituted proceedings against the 
EC before an arbitral tribunal in respect of a dispute concerning fishing for swordfish by EC 
vessels on the high seas in the south-east Pacific. Chile claimed that the EC had breached its 
                                                      
114  Convention on the Conservation and Management of Fishery Resources in the South-East Atlantic Ocean, 

available at <www.intfish.net/treaties/seafo.htm>. The Convention came into force in April 2003. 
115  Convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central 

Pacific Ocean, available at <www.intfish.net/treaties/westpac.htm>. The Convention came into force in June 
2004. 
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duties under Article 64 of the Convention (which deals with highly migratory species) and 
Articles 117-119 (dealing with high seas fisheries) to co-operate with Chile over the 
management of swordfish, which is a highly migratory species within the meaning of the 
Convention. The EC counter-claimed that Chile’s purported application of its domestic 
legislation concerning the conservation of swordfish to the high seas was contrary to the 
Convention. Subsequently the two parties concluded an agreement to transfer proceedings from 
arbitration to a Special Chamber of ITLOS. In March 2001 the President of the Chamber made 
an order suspending proceedings until 1 January 2004 as the parties had reached a provisional 
agreement concerning the dispute116. Further orders have subsequently been made continuing 
the suspension of proceedings until the beginning of 2008117. It should also be noted that as well 
as the proceedings before ITLOS, the Chile-EC swordfish dispute has been the subject of 
proceedings under the dispute settlement machinery of the World Trade Organisation. In 2000 
the EC brought a case against Chile, arguing that its ban on the use of its ports by EC vessels for 
landing swordfish catches and refuelling was contrary to GATT. Proceedings in this case have 
also been suspended118.  
 
The EC is also indirectly involved in one of the other cases referred for binding settlement under 
section 2 of Part XV. This is the MOX Plant case. In this case Ireland instituted proceedings 
before an Annex VII arbitral tribunal against the United Kingdom in 2001, alleging various 
breaches of the Convention relating to marine pollution, lack of consultation and the failure to 
carry out an environmental impact assessment in respect of the construction and operation of a 
plant to make mixed oxide fuel (MOX) at Sellafield on the Irish Sea coast of the United 
Kingdom. Ireland also sought provisional measures from ITLOS. In December 2001 ITLOS 
made an order, requiring the parties to exchange information with regard to possible 
consequences for the Irish Sea arising out of commissioning of the MOX plant, to monitor the 
risks or effects of the operation of the plant for the Irish Sea, and to devise measures to prevent 
marine pollution that might result from the operation of the plant119. The arbitral tribunal then 
proceeded to deal with the case. However, in June 2003, before it could give a judgment, it 
decided that it should suspend proceedings because there was a real possibility that the 
European Court of Justice might be seized of the question as to whether the provisions of the 
Law of the Sea Convention on which Ireland was relying fell within the competence of the EC 
and therefore whether in bringing the case Ireland might have breached EC law120. This 
possibility did indeed materialise. In October 2003 the Commission instituted legal proceedings 
against Ireland before the European Court under Article 226 of the EC Treaty, arguing that in 
bringing the case against the United Kingdom, Ireland had breached Articles 10 and 292 of the 
EC Treaty and Articles 192 and 193 of the Euratom Treaty121. On 30 May, the ECJ delivered its 
judgment in this case, holding that Ireland had failed to fulfil its obligations under Article 10EC 
and 292EC and Article 192 EA and 193EA by submitting a dispute concerning the application 

                                                      
116  Case concerning the Conservation and Sustainable Utilisation of Swordfish Stocks in the South-Eastern 
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or interpretation of the Treaty to a method of dispute settlement other than those provided for by 
the Treaty. As a result of this the Annex VII Tribunal will have no option to terminate 
proceedings in the case without a judgment. 
 
The EC is also indirectly involved in some of the prompt release of vessel cases. In the three 
cases referred to in section 5.2 above that involved alleged illegal fishing for Patagonian 
toothfish by flag of convenience vessels in the EEZ around the French islands of Crozet and 
Kerguelen, the vessels concerned were all crewed by EC nationals, and may well also have been 
beneficially owned by EC nationals. 
 
There is a considerable international element involved in fishing by EC vessels. This comprises 
both fishing under bilateral access agreements in the EEZs of some twenty or more third States 
(most of which are parties to the Law of the Sea Convention) and fishing on the high seas. Much 
of the latter fishing is subject to management measures by regional fisheries management 
organisations of which the EC is a member. There is therefore considerable scope for disputes to 
arise between the EC and third States relating to fisheries that concern the Convention or those 
other treaties (listed in section 5.3 above) to which the Convention’s dispute settlement 
procedures have been made applicable. It may therefore be useful to outline, on the basis of the 
information given in sections 5.1 to 5.3 above, how the Convention’s dispute settlement 
procedures could be utilised by the EC should a dispute arise and the EC consider it appropriate 
to invoke these procedures. Disputes relating to fishing by EC vessels in third State waters (or 
by third State vessels in EC waters) will fall within the exception contained in Article 297(3) of 
the Convention (relating to fisheries in the EEZ) and therefore the Convention’s compulsory 
dispute settlement machinery contained in section 2 of Part XV cannot be utilised, unless the 
dispute concerns one of the limited number of matters that are subject to compulsory 
conciliation. Otherwise the EC will have to utilise the consensual means of dispute settlement 
outlined in section 1 of Part XV or possibly any dispute settlement procedures that may be 
contained in the bilateral agreement that regulates the access of EC vessels to the waters of the 
third State concerned. In the case of an EC vessel that was arrested in the waters of a third State 
and then detained contrary to the provisions of Article 73 of the Law of the Sea Convention, an 
application for prompt release could be made in accordance with the procedures of Article 292 
of the Convention. Such an application would be made by the EC Member State that was the 
flag State of the vessel concerned, and not the EC, as flag State matters fall within the 
competence of the Member States (see the discussion of the division of competence between the 
EC and its Member States in relation to the Convention in section 1.4 above). Disputes 
involving EC vessels fishing on the high seas that relate to the interpretation or application of 
the Convention and that cannot be settled by consensual means, may be referred, if it is felt that 
it would be appropriate and useful, for compulsory settlement under section 2 of Part XV, either 
by the EC or against the EC (as in the Swordfish case). The body which will hear the case will 
be an arbitral tribunal constituted in accordance with Annex VII of the Convention, since the EC 
has not (yet) made a declaration under Article 287, unless the parties to the dispute agree to refer 
it to a different court or tribunal (as happened in the Swordfish case). Disputes concerning 
fishing for straddling and highly migratory stocks on the high seas by EC vessels and that relate 
to the interpretation or application of the UN Fish Stocks Agreement or a regional treaty dealing 
with such stocks may also be settled in the same way by virtue of Article 30 of the Agreement, 
provided that the other party to the dispute is also a party to the Agreement. The latter limitation 
will not apply in the case of disputes arising under the constituent treaties of the South-East 
Atlantic Fisheries Organisation and the Western and Central Pacific Fisheries Commission (of 
both of which the EC is a member) as these treaties themselves incorporate the dispute 
settlement provisions of the Convention.  
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6 The Convention and the European Maritime Policy 
 
It is generally accepted that a holistic approach needs to be adopted towards managing the 
oceans and their resources. For example, the preamble to the 1982 Convention on the Law of the 
Sea states that ‘the problems of ocean space are closely inter-related and need to be considered 
as a whole.’ Similarly, the Strategic Objectives of the Commission for 2005-2009 note ‘the 
particular need for an all-embracing maritime policy aimed at developing a thriving maritime 
economy and the full potential of sea-based activity in an environmentally sustainable manner.’ 
To this end the Commission has established the Maritime Policy Task Force, charged with 
designing an integrated maritime policy. A green paper on a future European maritime policy 
will be adopted by the Commission in the first half of 2006, as the first step towards an all-
embracing European Maritime Policy. This holistic and integrated policy approach is 
commensurate with broader European marine and environmental developments, and, in 
particular, the Marine Strategy Directive122. 
 
Whilst there is no general obligation to adopt a holistic framework for the regulation of ocean 
space under international law, such an approach is becoming more prevalent, with a number of 
States, such as Australia, Canada, New Zealand, Sweden, Portugal and the United Kingdom, 
engaged in the design and implementation of integrated ocean management strategies. It may 
also be noted that under international law there are occasional and specific requirements to take 
into account broader socio-economic and environmental considerations within extant legal 
regimes. For example, in respect of fisheries conservation in the EEZ, Article 61(3) of the 1982 
Convention requires States to take account of environmental and economic factors and as well 
as the interdependence of fish stocks as part of their conservation and management duties. More 
explicitly, Article 6(b) of the Convention on Biological Diversity requires contracting parties, in 
accordance with their particular conditions and capabilities, to ‘[i]ntegrate, as far as possible and 
as appropriate, the conservation and sustainable use of biological diversity into relevant sectoral 
or cross-sectoral plans, programmes and policies.’ Furthermore the emergence of the ecosystem 
approach, as discussed above (section 3.7.2), may require a more integrated approach to the 
management of ocean space and activities. Within a number of States, integrated management of 
ocean spaces and activities is an emerging feature of their domestic regulatory system. For 
example, the United Kingdom is currently developing an integrated marine spatial planning 
regime in the proposed Marine Bill. 
 
The rationale and support for the European Maritime Policy are based upon recognition that the 
sum of existing sectoral approaches is insufficient to protect the marine environment and 
promote the full potential of Europe’s maritime spaces and resources. The proposed Maritime 
Policy is also consonant with a number of international agendas which sponsor integrated ocean 
policies. For example, as paragraph 30 of the World Summit on Sustainable Development 
(WSSD) Johannesburg Plan of Implementation states:  

 
‘Oceans, seas, islands and coastal areas form an integrated and essential component of the 
Earth's ecosystem and are critical for global food security and for sustaining economic prosperity 
and the well-being of many national economies, particularly in developing countries. Ensuring 
the sustainable development of the oceans requires effective coordination and co-operation, 
including at the global and regional levels, between relevant bodies, and actions at all levels…’  

                                                      
122 COM(2005) 505. 
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More particularly, it exhorts States to:  

 
‘Promote integrated, multidisciplinary and multisectoral coastal and ocean management at the 
national level and encourage and assist coastal States in developing ocean policies and 
mechanisms on integrated coastal management’. 

 
Whilst this should lead to more informed decision-making, one must caution that the failure of 
many sectoral policies is frequently an issue of failed implementation, rather than insufficient 
integration, and so continued efforts to ensure compliance with existing sectoral standards must 
continue.  
 
The Maritime Policy represents an important step towards the EC and its Member States 
meeting their commitments under the Law of the Sea Convention and related instruments. 
However, the Maritime Policy is still in its embryonic stages and so the following commentary 
on the relationship between the Policy and the Convention must be limited to its key outline 
features and existing policies and legal frameworks. The key outline features of the Maritime 
Policy, as indicated in the Communication to the Commission from the president and Mr Borg 
are as follows123. First, the Maritime Policy will build upon existing European policies and 
initiatives. It should aim to strike ‘the right balance between economic, social, security, safety 
and environmental dimensions of sustainable development, ensuring the preservation of the 
resource base, which is a key element for improving the EU’s competitiveness, long-term 
growth and employment in the maritime sector’124.  
 
Second, the scope of the Maritime Policy will be broad ranging. As a consequence of the Task 
Force’s broad remit, it will address the geographical, ecological, economic, social and legal 
realities of ocean space and use. To this end it will explore the potential of an information 
system which will take into account this broad range of factors. This will require strengthened 
research in the maritime field, efforts to properly integrate science and policy and the promotion 
of education and training.  
 
Third, it should be based upon best practice in the development and implementation of maritime 
policies. In this context, the practice of Australia, Canada and the United States will be 
particularly useful. A brief overview of each policy is provided, and it may be noted that whilst 
differing language and concepts shape these policies, particularly as they become more detailed, 
they all adhere to the desire to achieve sustainable use of ocean resources and integrated 
management. Australia’s Oceans Policy 1998 sets in place a framework for integrated and 
ecosystem-based oceans planning and management. This is to be achieved through the 
introduction of a marine regional planning process. Such regions will be based upon large 
marine ecosystems and planning will seek to integrate commercial interests and conservation 
requirements across all sectors. Within these regions, ‘Principles for Ecologically Sustainable 
Oceans Use’ will be applied. It is notable that such maritime regions are not necessarily 
commensurate with existing jurisdictional boundaries within Australia, and so the process aims 
to establish complementary management regimes in Commonwealth and State waters. Fisheries 
are addressed within this policy, with the aim being to ensure ecologically sustainable fisheries 
that contribute to the social, cultural, environmental and economic well-being of all Australians. 
Canada has adopted an integrated approach to ocean management in the Oceans Act 1996. 
Although Canada only became a party to the Law of the Sea Convention in 2003, the Oceans 
                                                      
123 Available online at <ec.europa.eu/comm/fisheries/maritime/communications_en.htm>. 
124 Ibid, p. 5 
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Act and other relevant legislation were considered to be commensurate with Canada’s 
obligations under international law and as reflected in the Convention. Section 29 of the Oceans 
Act requires the development and implementation of a national strategy for the management of 
estuarine, coastal and marine ecosystems in Canadian waters. Such a strategy is to be based 
upon the principle of sustainable development, meaning development that meets the needs of the 
present without compromising the ability of future generations to meet their own needs, the 
integrated management of activities in estuaries, coastal waters and marine waters, and the 
precautionary approach. Canada’s Ocean Strategy has the overarching goal of ensuring a 
healthy, safe and prosperous ocean for current and future generations of Canadians. It builds on 
the three principles above and adds four further commitments: the promotion of an ecosystem-
based approach to management; the application of conservation measures necessary to promote 
biological diversity and the productivity of the marine environment, including the establishment 
of marine protected areas; the promotion of progressive improvement in understanding of the 
marine environment; and the priority of maintaining ecosystem health and integrity, especially 
in case of uncertainty. In the United States, the President appointed a Commission on Ocean 
Policy, pursuant to the Oceans Act 2000, to investigate and provide recommendations for a 
coordinated and comprehensive national oceans policy. This Commission produced its findings 
in An Ocean Blueprint for an Oceans Policy (2004). It recommended thirteen overarching 
principles which should guide the national oceans policy. These are sustainability, stewardship, 
recognition of land-ocean atmosphere connections, ecosystem-based management, multiple use 
management, preservation of marine biodiversity, the use of best available scientific 
information, adaptive management, understandable laws and clear decisions, participatory 
governance, timeliness, accountability and international responsibility. With respect to fisheries, 
the Commission’s recommendations were to re-emphasise the role of science in decision-
making, strengthen the existing management structure and clarify jurisdictions, expand the use 
of dedicated access privileges, improve enforcement, adopt an ecosystem-based approach and 
strengthen international management. Subsequently, a US National Ocean Action Plan has been 
implemented to further these principles and a Cabinet-level Committee established to coordinate 
the activities of all executive branches of government in this respect.  
 
Fourth, the Maritime Policy will address international policy and law in respect of the ocean. In 
particular, it aims to address the relationship between the law of the sea and related Community 
policies. A call for European leadership indicates a much more outward looking perspective and 
suggests that a distinctive European agenda on the law of the sea will be promoted. This may 
reflect and build upon the central role played by the EU in the context of shipping and marine 
environmental protection in the post-Prestige period. In the context of fisheries, access and 
conservation agreements with third States will continue to provide important vehicles for 
advancing EC fisheries policy, more effective fisheries management regimes and providing 
scientific and financial support to third States. 
 
Fifth, it will pursue options for good governance. This should take into account existing 
Community rules and principles and ensure the correct allocation of competence between EU 
institutions, Member States and regional agencies. In this context the concept of ‘good 
governance’, as detailed in the Commission’s White Paper on European Governance, will be 
relevant125. More particularly, the five principles of good governance – openness, participation, 
accountability, effectiveness and coherence – will apply. Experience at the international level 
shows that regional solutions, rather than strictly uniform global approaches, are frequently 
necessary. For example, Article 197 of the Law of the Sea Convention provides for regional co-

                                                      
125 European Governance – A White Paper COM(2001) 428, 25 July 2001. 
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operation in respect of the preservation and protection of the marine environment. In light of the 
Marine Strategy Directive, which places a clear emphasis on subsidiarity in order to provide 
Member States with sufficient scope to address regional variations and circumstances in line 
with broad Community objectives, it is likely that the Maritime Policy will adopt a devolved 
approach.  
 
The Thematic Strategy on the Protection and Conservation of the Marine Environment and the 
Marine Framework Directive are key components of the future Maritime Policy. The Strategy 
developed out the EU’s 6th Environmental Action Programme, with the overall aim of 
promoting ‘sustainable use of the seas and conserve marine ecosystems’126. It is notable that this 
policy considers not just European regional seas, but also the impacts of European actions in 
other areas of the world, including the high seas. Although the Strategy is directed at the quality 
of the marine environment, it is quite relevant to fisheries, and the detrimental consequences of a 
decline in the quality of the marine environment for fisheries are highlighted as a reason for 
measures to ensure the quality of the marine environment (see section 2.11). The overall 
objective of the Strategy is to ‘protect and restore Europe’s oceans and seas and ensure that 
human activities are carried out in a sustainable manner so that current and future generations 
enjoy the benefit from biologically diverse and dynamic oceans and seas that are clean, healthy 
and productive’. The key elements of this strategy are a dual EU/regional approach, which 
provides common standards, but allows calibrated planning and implementation of measures at 
the regional level, a knowledge-based approach, an ecosystem-based approach and a co-
operative approach. To deliver this policy, a Marine Strategy Directive was proposed. 
 
The Marine Strategy Directive provides an important example of how future EC environmental 
and maritime regulatory frameworks are likely to evolve. Like the Maritime Policy, it recognises 
the need for an integrated approach, rather than the current sector by sector approach which has 
failed to adequately protect the marine environment. It is also firmly embedded in the 
framework of sustainable development and seeks to realise the full economic and social 
potential of European ocean spaces, thus contributing to the Lisbon Agenda and European 
Sustainable Development Strategy. 
 
The Marine Strategy Directive aims to achieve ‘good environmental status’ in European waters 
by the end of 2021. No definition of good environmental status is provided in the proposed 
Directive, this being left to a comitology process (Articles 1 and 8)127. It does, however, state 
that this will take into account ‘the structure, function and processes of the constituent marine 
ecosystems together with natural physiographic, geographic and climatic factors, as well as 
physical chemical conditions including those resulting from human activities in the area 
concerned’. The Directive designates specific maritime regions and sub-regions, within which 
relevant Member States are to develop a Marine Strategy so as to achieve the objectives of the 
Directive (Article 4). Member States shall co-ordinate and co-operate their actions and, where 
necessary, engage with third States (Article 5). Institutional procedures and a competent 
authority are to be established to this end (Articles 5 and 6). Further measures are proposed for 
the setting and monitoring of environmental targets for which relevant criteria are set out in the 
annexes thereto. In this context it is notable that characteristics such as habitat and biological 
elements (including fish stocks subject to commercial harvesting) and impacts, such as fishing 
effort, are to be taken into account. Although the Directive is intended to benefit fisheries, this is 
only incidental, through the improved quality of the marine environment. Fisheries regulation 
will remain exclusively under the Common Fisheries Policy as set out in Council Regulation 
                                                      
126 Decision 1600/2002/EC, 22 July 2002. OJ L 242/1 (2002). 
127 Decision 1999/468/EC, 28 June 1999. OJ L 184/23 (1999). 
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(EC) No 2371/2002 of 20 December 2003 on the conservation and sustainable exploitation of 
fisheries resources under the Common Fisheries Policy128. However, this seeming retention of a 
sectoral approach to fisheries does not necessarily run counter to the integrated approach. In 
addition to further implementing Community and Member State obligations under treaties for 
the protection of the marine environment, the Directive is clearly intended to facilitate and take 
into account the much wider issues addressed in both the Law of the Sea Convention and the 
Convention on Biological Diversity and its action programmes. It is thus clear that the broad 
ranging consequences of the Directive, its adoption of an ecosystem approach and the integrated 
framework that it both advances and operates within will necessarily impact on subsequent 
practice under the CFP. This will become more pronounced once the Maritime Policy is fully 
articulated and operational. Thus, it does not necessarily run counter to an integrated approach 
so long as strong and effective operational links are maintained between the CFP and the 
Maritime Policy. 
 
Although there appears to be a great deal of support for the proposed Maritime Policy, it is an 
ambitious project, aiming to link previously disparate sectors such as fishing, ship building, 
ports, tourisms, coastal management, environmental protection and maritime safety. Some 
words of caution are necessary in this respect. First, taking all of these factors into account may 
complicate decision-making processes to the extent that effective action cannot easily be taken. 
Second, the task of ensuring a strong and effective linkage between these areas will require 
considerable effort. It will involve new management procedures, and, possibly, new institutions. 
The effort and costs in involved in this must be fully understood and weighed against the 
benefits that are sought. Thirdly, the actual objectives of this policy must be clearly set out and 
must be capable of being realised in practice. Without this States will not have precise standards 
for which to aim. Neither will they be easily capable of being held to account for failing to 
achieve these objectives. The aim of integrating decision-making is much easier to advocate 
than it is to put into practice and the experience of other countries which have started down this 
path, such as Canada, is that actual implementation of an integrated policy has been largely 
unfulfilled and that it has not resulted in the better management of their ocean spaces or their 
resources129. 

                                                      
128  OJ L 358, 31/12/2002, p. 59. 
129  Report of the Commissioner of the Environment and Sustainable Development to the House of Commons 

(2005), chapter 1. Available online at <www.oag-bvg.gc.ca/domino/reports.nsf/html/ c2005menu_e.html>. 
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7 General conclusions 
 

7.1. Impact and achievements of the Convention 
 
The conclusion of the Law of the Sea Convention was an outstanding achievement. Its 320 
Articles and 9 Annexes are generally regarded as a constitution for the oceans. The Convention 
settled many of the problematic issues that previous conventions had been unable to settle, such 
as the breadth of the territorial sea, and established new concepts, such as the exclusive 
economic zone, archipelagic status and the deep seabed to address emerging issues of oceans 
use and governance. It entrusted new responsibilities to existing institutions, such as the Food 
and Agriculture Organisation and the International Maritime Organisation, and it created new 
institutions – the International Seabed Authority, the Commission on the Limits of the 
Continental Shelf and the International Tribunal for the Law of the Sea – to deal with matters 
newly fixed in the Convention. Its approach was to treat oceans issues in a holistic manner and 
the resulting ‘package deal’ means that matters addressed in the Convention are frequently 
linked at a legal and political level. This framework was intended to be enduring and flexible in 
order to meet future needs and opportunities. The widespread ratification of the Convention, the 
explicit references to the Convention in all subsequent instruments concerning oceans and the 
law of the sea and the central role afforded to it in practice are testament to its achievements. 
 
It is evident from the above discussion that there are clearly some limits to the Convention, 
which flow from its general nature and the framework structure of its obligations, which do not 
always provide a sufficiently precise structure of rights and duties. It may also be observed that 
developments in our understanding of the world’s oceans and of human impacts upon them 
mean that new approaches to regulation, not foreseen at the time the Convention was negotiated, 
are required. The Convention still provides a suitable framework within which these issues can 
be addressed, as the developments in the regulation of straddling and highly migratory fish 
stocks are testament. 
 
7.2. Outstanding issues 
 
Despite its successes, there are a number of issues that have still to be tackled, or have arisen 
since the adoption of the Convention. First, the Convention does not regulate certain activities 
precisely because political agreement on certain matters was not possible at the time. Thus, the 
precise nature and scope of navigational rights for warships through the territorial sea and the 
transit of hazardous cargoes more generally were not precisely defined in the text of the 
Convention. The exact scope of the right to conduct hydrographic surveys under the freedom to 
conduct marine scientific research in the EEZ of other States is unclear. So too the concept of a 
genuine link, which is a precondition for grant of nationality to a ship, is not defined.  
 
Second, in some areas the Convention merely establishes general obligations and then mandates 
the development of detailed technical standards to implement them. These are widely used in the 
parts of the Convention dealing with the protection of the marine environment. It should be 
noted that, apart from straddling and highly migratory stocks, there is no such mandate in 
respect of the living resources of the EEZ, despite the ambiguous and incomplete nature of the 
obligations to conserve and manage the living resources in Part V of the Convention (see 
section 3.1).  
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Third, a number of provisions of the Convention cater for circumstances or eventualities that 
could not be predicted at the time of its adoption. For example, Article 59 deals with conflicts 
over unattributed rights in the EEZ, and provides that these are to be ‘resolved on the basis of 
equity and in the light of all the relevant circumstances, taking into account the respective 
importance of the interests involved to the parties as well as to the international community as a 
whole.’ An example of a conflict arising from such developments might be in relation to 
construction of offshore radio masts. These types of situation may be quite unique and might be 
appropriately resolved by negotiation or judicial settlement because they are not necessarily 
susceptible to normative generalisation.  
 
In addition to the above, real world developments have flagged up new issues to be addressed. 
As noted above (section 3), world wide declines in capture fisheries have focused attention on 
the need for new paradigms for the conservation and management of marine living resources 
both within and beyond national jurisdiction. The foregoing review of the provisions of the 
Convention dealing with fisheries reveals how some of the issues have been addressed and 
indicates that a number of issues remain to be addressed. In short, the poor management of 
fisheries still needs to be tackled although such a simple statement hides the complexity and 
scope of the tasks. The challenges facing the Convention are many more, however. Unique deep 
seabed ecosystems and the organisms which inhabit them in extreme environmental conditions 
have been discovered and this has prompted an increase in scientific and commercial interest in 
bio-prospecting. The adverse impact of deep-water bottom trawling on sensitive high seas 
environments such as (cold-water) coral reefs and seamounts has been established and needs to 
be addressed. The threat posed by international terrorism has a maritime dimension with the 
Proliferation Security Initiative and this has put pressure on the jurisdictional structure of the 
Convention by seeking to expand the possibilities for interdiction of vessels suspected of 
engaging in proliferation or terrorist activities at sea beyond those envisaged by the Convention. 
As the Erika and Prestige incidents show, it is not just the Convention, but the resulting 
framework of rules, of which it forms the keystone, that is deficient. In the context of shipping 
regulation, the threats posed by maritime casualties can be seen to arise from the inadequacy of 
the rules of MARPOL, which provides too long a period for the phasing out of single hull 
tankers, a failure to implement the SOLAS Convention, and the inadequacy of rules of 
customary international law on places of refuge for vessels in distress. 
 
Within the scope of the present report it is not possible to specify every defect of the Convention 
or in respect of its implementation. However, a useful summary of the current state of play and 
issues of concern can be taken from the annual resolutions of the UN General Assembly on 
Ocean Affairs and the Law of the Sea which result from the UN’s annual review process. 
 
The 2005 General Assembly Resolution on oceans and law of the sea indicates the following as 
matters of concern130:  

• Above all, it recommends a fuller and more effective implementation of the Convention, 
especially in the contexts of maritime safety and security and the protection of the 
marine environment;  

• The protection of seafarers’ welfare;  
• The cessation of the transport of radioactive materials through regions of small island 

developing States; 
• Threats to maritime safety from piracy, armed robbery at sea, smuggling and terrorism; 
• People smuggling and trafficking; 
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• The proper protection and rescue of persons in danger at sea; 
• Underlying any regulation is the need to enhance knowledge and understanding of the 

marine environment; 
• States need to develop contingency plans for pollution incidents;  
• Pollution of the marine environment, and in particular pollution from land-based sources 

and marine debris, needs to be reduced;  
• States are urged to develop integrated strategies to manage coastal and marine 

environments and biological diversity; and 
• The conservation and sustainable use of marine biodiversity beyond national jurisdiction 

is highlighted along with more general threats to marine biodiversity, ecosystems, reef 
systems and hydrothermal vents. 

 
It should be noted that the annual General Assembly Resolutions tend to address a broad range 
of issues without necessarily indicating any priorities for firm commitments to action.  
 
The particular importance of fisheries is reflected in the fact that a separate resolution is devoted 
to sustainable fisheries. The 2005 GA Resolution indicates the following issues of concern131: 

• The primary goal is achieving sustainable fisheries, through, inter alia, the adoption of 
the precautionary approach and ecosystem approach, the elimination of trade barriers, 
and the participation of small scale fishery stakeholders in conservation and 
management regimes; 

• States need to address fishing over-capacity that arises through inadequate management 
of capacity and the continued use of subsidies; 

• States need to eliminate fisheries bycatch and discards; 
• Implementation of the Fish Stocks Agreement is a priority;  
• Increasing participation in and the use of instruments such as the Compliance 

Agreement, the Code of Conduct and the IPOAs; 
• Illegal, unreported and unregulated fishing remains a serious concern. At the heart of 

this problem is ineffective flag State control over vessels and this is a priority within the 
UN review process.  

 
As with other areas of the law of the sea, the key issue is increasing implementation of and 
compliance with existing rules of international law.  
 
Lastly, it is important to point out that there is still a need for universal participation in the 
Convention. The Convention has not achieved universal ratification by all States. Universal 
participation in the Convention would contribute to greater certainty and stability in the law of 
the sea. For the UN Fish Stocks Agreement, increased participation is even more important 
given the relatively low levels of participation at present. Although this Agreement and the 1994 
Implementation Agreement are designated as implementation agreements, they both develop 
and introduce significant changes to the Law of the Sea Convention. As a matter of strict treaty 
law, any changes introduced by these agreements are not necessarily binding on States party to 
the Law of the Sea Convention. The possibility of States having divergent and possibly 
conflicting obligations and responsibilities arising out of a mixed participation in these treaties 
would be avoided by all States participating in all three treaties. 
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7.3. Meeting the challenges: recommendations 
 
The Law of the Sea Convention is a ‘package deal’ forming an integral whole. The adopted text 
was as much a political agreement as a legal one, with many of the substantive issues being 
inextricably linked at a political level. As a result, the Convention is a finely tuned balance of 
interests and compromises, which have not been disturbed to any significant degree since the 
adoption of the final text. The Convention has been a success because of this. However, a 
consequence of this is that matters are not easily separated and capable of adjustment in 
isolation. Any steps to develop the Convention and meet the above challenges must carefully 
respect the balance of interests embedded in the Convention.  
 
This report makes the following general recommendations to the Committee: 
 

1. The EC should explore and, as appropriate, make use of the various methods for 
developing the Convention and addressing the unresolved issues.  

2. The EC should encourage universal participation in the Convention and related 
agreements. 

3. The EC should ensure its own and other States’ compliance with existing agreements. 
4. The EC should seek to coordinate and support individual Member State efforts towards 

these ends.  
 
The Committee is also exhorted to support Community level action in respect of these 
recommendations to the extent of its powers.  
 
In relation to the first recommendation, it is useful to identify the most appropriate means by 
which the unresolved issues can be met. As noted above (section 1.3) the Convention’s 
amendment procedures are procedurally complex and cumbersome so as to prevent easy and 
frequent amendment of the Convention. They have not been used, are unlikely to be used and, as 
such, should not be considered as a viable means of meeting the challenges. Diplomatic 
negotiation, contributing to the work of international organisations and harmonisation of State 
practice, is likely to be the best way forward. The future development of the Convention should 
take the form of incorporation by reference of generally accepted international standards and the 
adoption of compatible regional and global agreements, such as the UN Fish Stocks Agreement. 
In addition to this there is some scope for the judicial development of the Convention. Apart 
from contributing to international peace and security through the peaceful settlement of disputes, 
this process can contribute to the articulation and development of the general obligations set out 
in the Law of the Sea Convention. However, an important qualification must be added to this 
suggestion. States are often reluctant to resort to judicial settlement, perhaps because it can be an 
unpredictable way of developing the law. 
 
The second recommendation is to encourage universal participation in the Convention and its 
implementing agreements. In order to achieve this, the reasons for non-participation in the 
Convention need to be ascertained. Once these reasons are understood, States should explore 
every means to overcome any obstacles to participation in the Convention. This may be 
achieved not only through political dialogue, diplomacy and leadership by the EC and its 
Member States, but also through efforts to build capacity. The 2005 General Assembly 
Resolutions call upon States and international donor organisations to improve capacity building 
across all sectors of ocean use. States and international institutions are urged to ensure the 
availability of economic, legal, scientific and technical skills so as to ensure the full 
implementation of the Convention. This extends to the provision of education, training, co-
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operation and financial support, especially for developing States. Capacity building is an 
absolute precondition for increasing participation in international agreements because States are 
unlikely to participate in regimes that they cannot adhere to in practice.  
 
Recommendations 3 and 4 are to enhance implementation and compliance with the Convention 
and relevant international instruments. There are at present a vast range of binding and non-
binding instruments that address a wide range of ocean matters. Whilst there may be a need to 
develop new regulatory regimes in certain areas, for example, in respect of unregulated high 
seas fisheries, it is more important to ensure implementation of and compliance with existing 
instruments. For example, the objective of sustainable fisheries can be brought closer by States 
implementing the relevant provisions of the Law of the Sea Convention, the Fish Stocks 
Agreement and the Compliance Agreement, the FAO Code of Conduct and IPOAs. At a 
technical level, a period of standard setting is giving way to a period for auditing States’ 
compliance with existing rules. It is necessary to explore various means for ensuring compliance 
with existing rules. In practice, protest by States having an interest in the compliance of other 
States in their obligations is the principal means by which this can be effected. However, this is 
contingent upon States taking a developed interest in other States’ actions and having the 
capacity and will to pursue this interest. Moreover, it is unsystematic and is no guarantee of 
success, given the reluctance or inability of States to pursue this to some form of dispute 
resolution. Accordingly, attention needs to be devoted to alternative compliance strategies. An 
example of such a strategy is the use of reporting systems, such as the Voluntary IMO Member 
State Audit Scheme.  
 
It is essential, if the EC is to provide leadership in respect of implementation and compliance 
that it can point to its own good practices and success in establishing a sustainable fisheries 
regime. As this is not yet the case, it is thus incumbent upon the EC, as a matter of some 
urgency, to improve its own track record in respect of sustainable fisheries management. 
 
In addition to these general recommendations, a number of more specific recommendations are 
drawn from this report: 
 

a. As regards the implementation of the Convention, the EC and its Member States should 
clarify the allocation of competence between the EC and Member States in respect of 
Convention matters. The EC must also ensure full and harmonious implementation of 
and compliance with the Convention by existing and acceding Member States. 

b. In the context of EEZ and high seas fisheries, poor management practices, and, in 
particular, over fishing need to be addressed. Excess fleet capacity should be reduced 
and access to fish stocks carefully limited. Efforts to prohibit and replace destructive and 
indiscriminate fishing gear and techniques must continue.  

c. Efforts should continue to improve our knowledge of fish stocks and their habitats, and 
the impacts of human and natural activities upon fish stocks.  

d. States need to be encouraged to join, where appropriate, relevant RFMOs, or to adhere to 
their management measures.  

e. The EC must control flagging out by nationals of its Member States and encourage other 
States to do the same. 

f. Reform of the operation and regulation of RFMOs should be supported. RFMOs need to 
be held to account for their management of fisheries. This will require an institutional 
link between RFMOs and the Fish Stocks Agreement to be established. RFMOs that pre-
date the Fish Stocks Agreement need to ensure they comply with its provisions and all 
RFMOs need to adhere to the minimum standards set out in Article 10 of the Fish Stocks 
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Agreement. Gaps in high seas coverage by RFMOs need to be filled through the creation 
of new RFMOs or management arrangements. 

g. Compliance with RFMO measures needs to be improved. This can be achieved through, 
inter alia, enhanced monitoring and inspection schemes, vessel satellite monitoring 
schemes, port State controls and catch documentation schemes. More specifically, the 
recommendations of the High Seas Task Force in their report, Closing the net, are 
supported. 

h. Distant waters fishing nations must be encouraged to participate in the FAO Compliance 
Agreement. 

i. Widespread use of the FAO Code of Conduct and the IPOAs should be encouraged. 
j. The EC should make more effective use of Fisheries Partnership Agreements to improve 

third countries management of domestic fisheries, by incorporating clearer and stronger 
provisions on responsible fisheries into these agreements 

k. The EC should ensure that practical and effective measures are taken to prevent bycatch 
and discards. In particular, it should consider a policy of setting catch quotas rather than 
landing quotas, seek to control the abandonment or loss of gear at sea and prioritise the 
formulation and adoption of the EC Plan of Action to reduce discards of fish. 

l. The EC should fully implement its Plan of Action for IUU fishing. 
m. The EC should consider measures for holding third States to account for their failure to 

properly manage fishery resources. This might include the use of more effective 
reporting and monitoring arrangements. 

n. The EC should consider making use of the Convention’s dispute settlement mechanisms. 
In the first instance this could be through a declaration of preferred means of dispute 
settlement under Part XV. The MOX Plant case demonstrates that other international 
tribunals are sympathetic to the exclusive jurisdiction of the ECJ and are unwilling to 
continue proceedings that involve matters governed by EC law, so the risk of 
jurisdictional conflict or erosion of the principal judicial role of the ECJ appears to be 
minimal.  

o. In the context of the European Maritime Policy, the EC should not lose sight of the 
importance of ensuring implementation and compliance with existing sectoral rules and 
policies. Greater integration is not of itself a panacea for current regulatory failings.  
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APPENDICES 
Appendix I: Community Fisheries Production 1950-2003 

Country 1950 1960 1970 1976 1980 1982 1990 1994 2000 2001 2002 2003 

Austria 300 1,000 800 620 2,400 2,600 2,076 2,113 2,185 1,972 2,001 1,871 
Belgium 58,400 63,700 53,000 44,503 45,705 48,038 41,535 34,425 30,466 30,644 29,053 26,506 
Cyprus 500 500 1,363 1,083 1,339 1,591 2,709 9,713 69,282 82,871 3,770 3,562 
Czech Republic               1,002 1,006 979 927 871 
Denmark* 243,746 574,300 1,226,300 1,963,736 2,135,733 2,037,166 1,517,236 1,915,925 1,577,465 1,552,108 1,474,054 1,067,886 
Estonia               121,118 110,571 102,977 98,266 74,837 
Finland 22,200 44,700 63,399 94,671 110,690 111,559 109,262 133,566 135,983 129,797 121,382 98,903 
France 546,656 693,356 772,728 793,849 781,905 775,741 865,437 890,285 888,875 847,608 869,897 866,918 
Germany 587,550 768,810 908,391 713,742 526,426 527,037 361,324 248,595 232,205 225,201 234,032 289,943 
Greece 47,050 77,300 78,979 98,960 98,138 97,504 137,911 210,640 191,357 188,474 181,469 191,671 
Hungary 0 0 0 0 20 110 408 522 112 133 98 70 
Ireland 17,200 42,800 78,901 95,038 150,030 212,936 240,690 320,569 327,539 417,370 344,906 328,751 
Italy 177,650 206,044 407,170 461,835 492,168 524,977 505,608 558,543 510,880 522,852 449,871 481,743 
Latvia               137,579 135,738 127,440 112,871 113,922 
Lithuania               48,132 77,345 149,154 148,237 155,402 
Luxembourg 0 0 0 0 0 0 0 0 0 0 0 0 
Malta 1,000 1,200 1,212 1,571 1,078 1,216 787 3,260 2,820 2,130 2,190 2,019 
Netherlands 219,300 293,800 300,000 283,255 339,388 543,769 505,706 528,122 567,592 572,837 514,959 589,173 
Poland 74,100 166,711 449,261 723,699 617,689 580,553 431,449 413,302 208,879 215,609 212,294 169,410 
Portugal 307,184 474,481 462,828 345,956 271,178 255,786 329,645 273,999 198,430 201,473 211,121 220,777 
Slovakia               1,003 842 793 729 761 
Slovenia               2,712 2,663 2,678 2,540 2,224 
Spain 599,603 892,651 1,541,966 1,589,200 1,351,964 1,450,886 1,315,581 1,268,083 1,353,685 1,401,674 1,211,613 1,205,425 
Sweden 172,600 247,310 284,319 203,352 231,663 254,152 258,446 392,637 342,314 317,717 299,514 292,110 
United Kingdom 901,830 938,701 1,077,367 1,014,580 834,823 903,677 810,404 963,693 900,047 911,555 868,949 817,216 
                          
World 17,293,039 31,965,786 60,060,424 63,141,063 65,585,066 69,690,479 85,315,670 96,269,337 104,650,573 103,089,361 104,371,307 101,756,002 
                          
EU6 1,589,556 2,025,710 2,441,289 2,297,184 2,185,592 2,419,562 2,279,610 2,259,970 2,230,018 2,199,142 2,097,812 2,254,283 
EU9 2,752,332 3,581,511 4,823,857 5,370,538 5,306,178 5,573,341 4,847,940 5,460,157 5,035,069 5,080,175 4,785,721 4,468,136 
EU12 3,706,169 5,025,943 6,907,630 7,404,654 7,027,458 7,377,517 6,631,077 7,212,879 6,778,541 6,871,796 6,389,924 6,086,009 
EU15 3,901,269 5,318,953 7,256,148 7,703,297 7,372,211 7,745,828 7,000,861 7,741,195 7,259,023 7,321,282 6,812,821 6,478,893 
EU25 3,976,869 5,487,364 7,707,984 8,429,650 7,992,337 8,329,298 7,436,214 8,479,538 7,868,281 8,006,046 7,394,743 7,001,971 
EU25% 23.0% 17.2% 12.8% 13.4% 12.2% 12.0% 8.7% 8.8% 7.5% 7.8% 7.1% 6.9% 

* Including Greenland 1976-1982. 
Source: FAOSTAT Database (faostat.fao.org).  
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Appendix II: Distribution of EC catches 1950-2003 
 

 North East Atl Mediterranean, 
Bl. Sea 

EU 
waters Northwest Atl Western Central 

Atl 
Western Central 

Atl Southwest Atl Southeast Atl N.W. 
Pac 

N.E. 
Pac 

Eastern 
C. Pacific 

Southwest 
Pacific 

Southeast 
Pacific Antarctic Western Indian Eastern Indian 

Non-
EU 

waters 

Year EU25 EU15 EU25 EU15 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25 EU15 EU25   EU15 

1950   
307787

4   325057 88.6%   373800       62712                                     11.4% 

1951   
349615

5   333212 91.1%   315500       58746                                     8.9% 

1952   
363589

0  354592 88.6%   443700    71019                       11.4% 

1953   
387547

6  362220 89.0%   460900    63844                       11.0% 

1954   
371416

4  371903 87.4%   520200    68553                       12.6% 

1955   
415088

7  361009 87.9%   539900    83701                       12.1% 

1956   
409599

6  396877 87.8%   532500    94494                       12.2% 

1957   
414976

4  391920 87.8%   518100    113887                       12.2% 

1958   
424989

7  413337 88.1%   516300    111366                       11.9% 

1959   
430325

7  387045 87.5%   544800    126144                       12.5% 

1960   
416657

9  372426 86.3%   626570    95535                       13.7% 

1961   
408988

9  403200 83.2%   769342    139942                       16.8% 

1962   
423054

1  380904 82.1%   807141    200591                       17.9% 

1963   
444710

2  407511 81.7%   889954    174928    22200                   18.3% 

1964   
464507

9  470917 81.9%   878643    229264    25200                   18.1% 

1965   
471957

6  469302 80.3%   890598    255453    125100                   19.7% 

1966   
462623

4  479364 78.7%   916837    275402  200  186300                   21.3% 

1967   
478819

7  485126 76.3%   
111429

9    304980    221000                   23.7% 

1968   
514464

8  492608 75.6%   
124042

1    375253    201600                   24.4% 

1969   
500002

9  495797 77.8%   
102814

4    378290    160100                   22.2% 

1970   
503338

7  507020 78.6%   811659    428940    267400          400         21.4% 

1971   
510653

9  508031 79.3%   760757    456462    245100      150    2250         20.7% 

1972   
512415

0  543438 80.6%   699125  4109  417377  4000  230100      2610    2150    4100   19.4% 

1973   
547008

3  555829 80.7%   645463  2009  523073    251800   5300  4970    2690    5300   19.3% 

1974   
575811

6  580891 82.0%   597084  432  598429    182136   1246  7880    6050    2914   18.0% 

1975   
558824

8  598544 83.2%   463396  1387  527957    223392   12223  3200    14712    6851   16.8% 

1976   
562968

9  622643 84.2%   315871    563445    246262   27436  6390    5860    7785   15.8% 

1977   
535107

3  561624 84.4%   239638  532  608608    224278      2350    7080  790  11571   15.6% 

1978   
534571

7  594600 84.8%   163905  4482  619996  13763  239659      1890    3510  10313  3859   15.2% 
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1979   
507582

3  617572 85.7%   187501  2276  533075  6993  203799          2610  5244  7208   14.3% 

1980   
545446

5  619591 85.8%   123411    670898  27  172866   6729  1330    5031  12085  13268   14.2% 

1981   
536145

7  660584 85.7%   119213  1475  621080    213889   11873  3080    7010  11034  12240   14.3% 

1982   
548885

9  695474 85.9%   130170  422  617550    237559   16431  1990    590  3459  3064   14.1% 

1983   
522326

2  692818 85.6%   112932  2166  552475  16414  266642   23734        1852  22100     14.4% 

1984   
524850

9  706067 85.2%   137137  6586  492795  21909  259743   23871      20  1645  86785     14.8% 

1985   
513757

1  708692 84.4%   175982  2743  495594  21458  263918      690      1924  116445     15.6% 

1986   
498751

3  689901 82.6%   261443    435496  63987  294814      4220    1300  1823  131412     17.4% 

1987   
490192

7  661338 82.0%   233484    464641  77878  278918      2290    2550  2173  157948     18.0% 

1988   
529945

1  641421 82.7%   174476 11 11  479260 340927 128124 484995 256823 298714   2820 2820 8596  290005 1980  1070 201811 201467     17.3% 

1989   
504672

4  625967 81.9%   161601 2455 2455  494655 328902 130057 410768 256640 268560   4913 2660 14874  314867 2410  1321 205146 205137     18.1% 

1990   
452558

2  598259 83.3%   121478 1784 1784  494307 250172 96054 152384 110036 223454   8708 1970 16962  291335 4067  847 193216 193216     16.7% 

1991   
468117

0  639384 84.5%   134697 5260 4953  530542 214188 79298 53244 23233 230590   1180 1160 42783  269342 6354  1696 195499 195499     15.5% 

1992 
530603

6 
505884

1 658916 652049 86.2% 112581 100452 4081 4020 686268 474007 179387 99410 84559 31265 297732   880 10 961  22972 5895 16295 1610 195426 195426     13.8% 

1993 
500633

7 
476998

5 668823 663302 85.7% 102052 84167 3027 3027 681573 503999 114028 71095 78822 26591 235208   1700 740   14178 7818 6043 1582 207397 207397     14.3% 

1994 
539753

3 
512634

8 693115 687226 86.4% 87456 84897 1624 1624 601742 492154 108979 85370 57193 22997 269979   340 160   10806 4326 12416 4419 221990 221979     13.6% 

1995 
587653

1 
554522

3 708479 702953 87.7% 38304 33055 1955 1955 551314 450401 124760 113730 50382 18368 249365   1810 980   15348 9428 16727 4206 245150 245150     12.3% 

1996 
534929

5 
497536

2 679015 673387 85.8% 35894 31046 906 906 676671 541972 125003 111475 15528 13792 116266   3640 1910   14703 9153 25605 3501 222532 222532 317 317 14.2% 

1997 
557833

4 
517719

9 647351 641941 86.4% 43863 37842 3145 3145 619946 552385 71134 71134 17385 15421 125414   3870 1950   23358 16478 19995 5587 213904 213904 2537 2537 13.6% 

1998 
537737

3 
505956

9 553125 547578 85.3% 51759 41780 2108 2108 714416 617290 94303 94210 16558 15761 81889   21960 21960   15599 15169 25066 6006 151853 151853 25702 25702 14.7% 

1999 
498464

5 
466415

6 542690 537421 84.3% 72819 54640 2020 2020 621940 486639 106421 101197 13886 13886 65508   37763 37753   27759 27745 25537 6370 236214 236214 2103 2103 15.7% 

2000 
496123

8 
462188

1 574962 570028 85.6% 85098 62224 2227 2227 565780 395091 93589 92619 20797 20797 33217   27416 27416   28933 28933 29200 9151 234269 234269 276 276 14.4% 

2001 
496015

7 
460433

2 566624 561863 84.4% 79970 56050 1787 1787 744221 494952 121243 118546 25876 22776 16590   15722 15722   26817 26817 22022 8305 211539 211539     15.6% 

2002 
461954

1 
427413

2 509569 505127 84.6% 84914 55780 2530 2530 574854 409213 62486 58955 13704 9386     20503 20503   26662 26662 26247 9527 279442 279442 1651 1651 15.4% 

2003 
416870

8 
386380

7 502905 498939 82.8% 95999 62832 4109 4109 575388 426558 36631 36469 21811 12657     23738 23738   16488 16488 19441 10536 314550 314550 7773 7773 17.2% 

2004 
429091

8 
396348

2 465477 462073 85.9% 68269 37186   569534 403540 39953 38839 17744 13621     10569 10569 1422 1422 11261 11261 16370 7403 203884 203884 5456 5456 14.1% 
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Appendix III: Employment in the Fisheries Sector 1970-2003 
 

 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 1981 1982 1983 1984 1985 

BEL 1264 1265 1183 1126 1096 1072 1015 919 914 899 894 894 865 889 887 875 

DEN 15457 15120 15291 15345 15126 15316 15229 15419 15069 14989 14909 14727 14500 12667 10834 9000 

GER 9369 6019 5476 6324 6323 5767 5492 5138 4900 4739 7625 5113 3206 3623 2824 2380 

GRE 8822 8720 9038 9559 8499 8337 9301 9386 9666 9697 10116 10761 11643 11741 12116 12973 

SPA 124027 123072 123577 127112 111985 112647 113241 112902 111005 109589 109258 109414 106584 102156 99533 96910 

FRA 35799 34476 34609 34117 34021 32172 31084 28852 28011 22548 22019 21000 20693 19716 18599 24318 

IRE 5861 5801 6142 6575 6696 6630 7443 8229 8670 8711 8824 8740 8506 8572 7806 7778 

ITA 65000 60990 56980 52970 48960 44950 40940 36930 32920 28910 24903 28240 31577 34914 38251 41588 

NED 5500 5100 4900 5000 5070 4619 4327 3964 3800 3712 3842 4073 4206 4408 4516 3290 

AUS 3050 2930 2920 2900 2785 2490 2130 2280 2260 2350 2360 2370 2370 2370 2400 2400 

POR 33594 34040 33034 29426 30621 28883 31768 34216 35960 35000 35000 37000 47529 40115 41352 39547 

FIN 8844 8534 8551 8442 10323 10036 8768 7636 8354 8338 8446 8124 8240 8387 8594 8465 

SWE 6996 7976 7976 6503 6284 6065 5846 5964 6082 6199 5500 5261 5022 4783 4544 4304 

UK 21443 22013 22703 23446 23426 22134 22022 21832 22186 21906 23309 23990 23011 22587 21869 22224 

                 
EU15 345026 336056 332380 328845 311215 301118 298606 293667 289797 277587 277005 279707 287952 276928 274125 276052 

 
 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 

BEL 896 904 898 908 845 818 762 720 652 624 600 579 564 714 691 710 

DEN 9000 8197 7589 7317 6945 6581 7121 6380 6256 8081 7579 7130 6999 6711 5436 5382 

GER 2218 2209 1873 1898 4812 4294 4377 4142 4209 4646 4450 4422 4335 4363 4358 4353 

GRE 14024 15299 16511 20072 20152 21407 20881 31549 32704 22290 22192 18379 18007 19620 19847 20049 

SPA 94286 90000 86299 88199 87351 84838 82299 79369 77962 75009 75434 73327 71220 69113 67006 64900 

FRA 30036 29875 30565 34097 26851 25129 23705 22498 21701 20958 20382 19856 19689 19479 19080 42954 

IRE 7370 7750 7825 7900 7910 7910 7700 7700 7700 7500 7500 8263 8478 8478 8478 8478 

ITA 44925 45118 44676 41673 49429 47251 45620 45000 45000 45000 48236 40224 43073 45922 48770 42137 

NED 3229 4338 4200 4261 4298 4830 4881 4910 3762 3756 3810 3711 3743 3641 3538 3435 

AUS 2500 2500 2500 2500 2500 2500 2500 2500 2300 2300 2300 2300 2300 2300 2300 2300 

POR 41775 41844 44255 38924 38700 38507 36337 34454 31721 30937 28458 27347 27197 26660 25021 23580 

FIN 8486 7941 7423 7094 6335 5959 5918 6116 5566 6207 6373 6180 5928 5718 5711 5660 

SWE 4678 4678 4250 3823 3473 3316 3158 3000 3500 3287 3185 3083 2981 2880 2782 2791 

UK 22634 22424 22320 22198 21582 21064 20678 21351 21874 19921 19044 18604 17889 15961 14894 14645 

                 
EU15 286057 283077 281184 280864 281183 274404 265937 269689 264907 250516 249543 233405 232403 231560 227912 241374 

Notes: Luxembourg is not included here as it has no recorded employment in the fishery sector. Statistics are provided for EU15 countries only, as no separate figures are available for most other EU25 countries until 1990 
or later. Figures in italics are estimated figures based on trend analysis. (Eurostat does not contain figures for these items). Largely incomplete data exists after 2001. 
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