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1. Introduction

The institutional cooperation between the Parliament and the Council is to a large extent 
influenced by the Council's attitudes and practices concerning access to documents and 
information of the general public of its internal negotiations and decisions.

Parliament has recently taken new interest in this matter because in a number of legislative 
committees there is widening discontent on how the Council, in particular its General 
Secretariat, handles codecision dossiers and conciliation proceedings. One recent example 
is the report adopted by the Petitions committee on 23 February 2006 (rapporteur: David 
Hammerstein Mintz), which calls on the Council to open its meetings to the public, 
arguing that it is “unacceptable for the EU's most important law-making body still to meet 
behind closed doors”. According to the report, “the Council should respond to the calls for 
greater transparency coming from Parliament, civil society and the general public” and 
states that there is “no logical reason” for the continued disparities between Parliament 
and Council regarding standards of transparency, particularly in respect of co-decision 
procedures. These transparency rules should also apply to COREPER, which prepares 
Council negotiations. The report underlines that holding meetings in public would 
enhance the legitimacy of Council decisions in the eyes of the public and would promote 
and intensify debate on European issues.1

In view of this text and a number of other related reports which were tabled at the April 
2006 part-session, the purpose of the present document is to review the provisions 
governing transparency at the Council and to evaluate recent experiences at the committee 
level in their dealings with the Council. Moreover, the note makes use of the increasing 
richness of detail provided by the General Secretariat of the Council since July 2001, for 
instance on its website, to answer a few questions of political interest to MEPs (annex).

2. The legal framework

On 26 January 2000, the Commission presented a proposal for a regulation laying down 
the general principles and limits governing the right of access to European Parliament, 
Council and Commission documents. After intensive negotiations, the three institutions 
agreed a compromise text which was adopted, in first reading, as regulation (EC) 
1049/2001 of the European Parliament and of the Council regarding public access to 
European Parliament, Council and Commission documents ('the access regulation'). It has 
been applicable since 3 December 2001.

The specific provisions entailed in article 255(3) TEC should ensure that documents are as
far as possible made directly accessible to the public in electronic form or through a 
register. In this sense, the Council had already adopted far-reaching provisions, in a 
decision of 9 April 2001, which provided that documents relating to its legislative 
activities are published on the internet through the public register.

  
1 Report on The Special Report from the European Ombudsman following the draft recommendation to the 
Council of the European Union concerning the publicity of the Council's meetings in its legislative capacity, 
complaint 2395/2003/GG (doc. A6-0056/2006).
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In the following years, further progress was made as regards the opening to the public of 
Council meetings when the Council is acting as legislator in accordance with the co-
decision procedure: following the European Council meeting on June 2002 in Seville, a 
new version of the Council's rules of procedure, adopted in July 2002, provided for open 
debates during the initial stage and the final stage of the procedure.

In parallel, the legal framework relating to access to documents was completed. The 
conclusion of the interinstitutional agreement of 20 November 2002 between the European 
Parliament and the Council concerning access by the European Parliament to sensitive 
information of the Council in the field of security and defence policy (article 9(7) of the 
access regulation), marked the end of the dispute between the two institutions over the 
issue of sensitive documents in the field of security and defence policy.

Openness of the Council's meetings

Public debates

The general rule governing the Council's meetings and deliberations still reflects its 
diplomatic tradition. Under article 5(1) of the Council's rules of procedure, meetings of the 
Council are not public, except in the cases referred to in article 8. Nevertheless, exceptions 
to the principle of confidentiality of the Council's proceedings have become not only more 
numerous but, above all, more substantial over the past ten years.

After the conclusions of the Seville European Council in June 2002 and the subsequent 
amendments to the Council's rules of procedure, the rules of procedure foresee for the first 
time open debates at the end of the legislative procedure, and also 'the vote on legislative 
acts shall be open to the public, as well as the final Council deliberations leading to that 
vote and the explanations of voting accompanying it.'

Public votes, explanations of vote and minutes

Article 9 of the Council's rules of procedure sets out the cases in which the results of the 
votes and the Council minutes are made public.

The results of votes and explanations of votes by Council members, as well as the 
statements in the Council minutes and the items in those minutes relating to the adoption 
of the act in question are made public automatically where the Council adopts a legislative 
act or a common position. The same rule applies to the result of votes and explanations of 
votes by Council members or their representatives in co-decision conciliation committees, 
as well as to the statements in the Council minutes and the items in those minutes relating 
to the conciliation committees.

When the Council acts on matters of foreign policy or in certain cases relating to 
cooperation in police and criminal justice matters, the publication of the results of votes 
requires a unanimous Council or COREPER decision, requested by one of their members. 
In all other cases, the Council or COREPER can decide by simply majority, when 
requested by one of their members, to publicise the result of the vote.  

Votes and explanations of votes are published in Council press releases. Statements to the 
minutes are available the same day from the press office. In addition, monthly lists of acts 
adopted by the Council are directly accessible on the Council's internet site.
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Access to Council documents

Access to Council documents is governed by the access regulation and the Council's rules 
of procedure. The general rule underlying the access regulation is that in principle all 
documents of the institutions should be accessible to the public, whilst certain public and 
private interests should be protected by way of exceptions. Article 6(1) of the Council's 
rules of procedure provides that the obligation of professional secrecy covering the 
Council's deliberations applies without prejudice to its articles 8 and 9 and to provisions 
on public access to documents.

Under the treaty and the access regulation, the right of access is limited to citizens of the 
Union and natural and legal persons residing or having their registered office in a member 
state. However, all three institutions grant access to their documents also to all natural or 
legal persons. 

In their relations between themselves and with the member states, the institutions are 
bound by the principle of loyal cooperation and, on certain aspects, by specific provisions, 
like for instance the interinstitutional agreement of 20 November 2002 between the 
European Parliament and the Council concerning access by the EP to sensitive information 
of the Council in the field of security and defence policy. 

Like article 255 TEC, the access regulation applies only to the European Parliament, the 
Council and the Commission. However, in a joint declaration relating to this regulation, 
the three institutions agreed that the agencies and similar bodies created by the legislator 
should have rules on access to their documents which conform to those of the access 
regulation.

As regards the Council, the access regulation applies to documents submitted to or 
considered by the Council members at ministerial level and the Council's preparatory 
bodies, including COREPER and all other committees, groups and working parties. The 
presidency is part of the institution. 

The question of how to treat documents held by member states but originating from an 
institution, in particular from the Council, is covered by article 5 of the access regulation, 
which stipulates merely that a member state receiving a request for a document originating 
from an institution must take a decision under its national law 'that does not jeopardise the 
attainment of the objectives of this Regulation'. As a matter of fact, this provision 
constitutes nothing more than a concretisation of the principle of loyal cooperation laid 
down in article 10 TEC to which recital 15 of the access regulation refers.

Exceptions to the right of access

Article 4(1), (2) and (3) of the access regulation lays down the exceptions to the right of 
access. Several exceptions can be invoked jointly. Article 4 of the access regulation 
establishes three categories of exceptions, which are formulated in mandatory terms, albeit 
with certain nuances as regards the requirements for the harm test and the balance with 
other interests.

Article 4(6) of the access regulation codifies the Hautala case law, which requires the 
institutions to grant access to those parts of a document which are not covered by any of 
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the exceptions. The institutions must examine, in respect of each requested document, 
whether partial access can be given. The reasons for the refusal to grant access to certain 
parts of the document must be explained in the decision refusing access. 

1) Public interest and privacy and integrity of the individual

The first category of exceptions protects certain facets of the public interest (public security, 
defence and military matters, international relations, and the financial, monetary or economic 
policy of the Community or a member state) and the privacy and integrity of the individual. No 
balance with other interests is required. Where disclosure would undermine the protection of these 
interests, access must be refused. In the Council's practice, the most important public interest 
exceptions are those relating to public security and international relations.

2) Commercial interests, court proceedings and legal advice, investigations and audits

The second category of exceptions protects commercial interests, court proceedings and legal 
advice and 'the purpose of inspections, investigations and audits', but only insofar as there is no 
'overriding public interest in disclosure'.

For the Council, the most important exception within this category is the one relating to the 
protection of legal advice. It covers both external and internal legal advice, including opinions of 
the Council's legal service. The Council consistently holds that any document or parts of it 
containing advice by its legal service, including opinions drawn up  in the context of the Council's 
legislative activities, falls under this exception, unless there is an overriding public interest in 
disclosure. 

The protection of court proceedings applies not only to Community courts, but also to national 
courts. This exception covers documents drawn up solely for the purposes of specific court 
proceedings.

3) Protection of the institutions' decision making process

The objective of the third category of exceptions is to protect the institutions' decision-making 
process. Article 4(3) of the access regulation is formulated in mandatory terms. Firstly, it has to be 
demonstrated that disclosure would 'seriously' undermine the institutions' decision-making process. 
Secondly, even where the 'seriously undermine' criterion is fulfilled, the document must be released 
if there is an overriding public interest in disclosure. 

Pursuant to article 4(7) of the access regulation, the exceptions laid down in paragraphs 1 
to 3 of this article apply for a maximum period of 30 years. Only documents covered by 
the exceptions relating to privacy or commercial interests and sensitive documents may 
continue to be protected after this period.

3. The new Council conclusions of December 2005

Previous revisions of the Rules of Procedure

The rules of procedure of the Council are regularly revised. As far as the last few years are 
concerned, the rules of 31 May 1999 (1999/385/EC, ECSC, Euratom)2 were modified by 
the Council decision of 5 June 2000 (2000/396/EC, Euratom)3. Council Decision of 29 
November 2001 (2001/840/EC) again amended them. The principal change here 
concerned Article 10 (Public access to Council documents), which was replaced by 
specific provisions set out in Annex III of the document.

  
2 OJ L 147, 12.6.1999, p. 13.
3 OJ L 149, 23.6.2000, p. 21. Decision as amended by Decision 2001/216/EC (OJ L 81,
21.3.2001, p. 30) and by Decision 2001/840/EC (OJ L 313, 30.11.2001, p. 40).
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The Rules of Procedure were then changed again in July 2002 by Council Decision of 22 
July 2002 (2002/682/EC, Euratom)4. With respect to transparency and public access to 
documents the principal amendments involved Article 5 (Meetings), Article 8 (Council 
deliberations open to public and public debates) and Article 9 (Making public votes, 
explanations of votes and minutes).

A revision of vote weights related to enlargement took place in March 2004 (Council 
Decision of 22 March 2004, 2004/338/EC, Euratom5), again amended by Council 
Decisions of 8 October 2004 (2004/701/EC, Euratom)6 and of 29 November 2005 (doc. 
14591/05).

Most recently, in their note of 15 December 20057 regarding how to improve openness 
and transparency in the Council, the Antici Group expressed the possibility of amending 
the Council's Rules of Procedure during the Austrian and Finnish Presidencies. One of the 
outcomes of the UK Presidency were the Conclusions on improving openness and 
transparency in the Council of Ministers adopted at the end of December 2005. Although 
steps towards extending transparency had been mentioned in Mr Blair’s speech to the 
European Parliament in June 2005 and in earlier Presidency Documents, informal 
responses from officials involved in the UK Presidency to questions put to them during 
the course of Autumn 2005 seemed to emphasise that the politics of this question were 
‘complex’ and might not result in a positive outcome. From late November through to mid 
December discussions about the Financial Perspective for 2007- 2013 dominated all 
public and press discussions of EU affairs. However, steady progress on at least a limited 
outcome in relation to transparency was being made behind the scenes in the Antici Group 
(which prepares the work of COREPER I). The Group agreed a set of draft conclusions 
which were eventually adopted unchanged by the Council itself, without discussion, as an 
‘A’ point on 21 December 2005 at the Agriculture and Fisheries Council.8

Change of strategy or incremental evolution ?

In its preparatory document in November 2005, the UK Presidency had suggested a 
number of options that could be taken by the Council in relation to transparency.9 The 
current position, in law, is governed by Article 8 and Annex II, Article 11, of the 
Council’s Rules of Procedure, and this position and the steps taken hitherto to ensure 
implementation of this policy are set out in an annex to the Presidency’s preparatory 
document (see section 1 above).

In the initial phase of law making, the oral presentation by the Commission of its most 
important proposals subject to co-decision, and the ensuing debate in the Council, are held 
in public, and a list of such proposals is adopted by the General Affairs Council at the 
beginning of each Presidency. In the final phase, the formal vote on co-decided acts and 

  
4 OJ L 230, 28.8.2002, p. 7.
5 OJ L 106, 15.4.2004, p. 22. Decision as amended by Decision 2004/701/EC, Euratom (OJ L 319, 
20.10.2004, p. 15).
6 OJ L 319, 20.10.2004, p. 15
7 "I/A" ITEM Note 15834/05 of 15 December 2005, p.3, last paragraph.
8 Minutes of the 272nd Session of the Council of the European Union, Council Conclusions on Improving 
Openness and Transparency in the Council, 15834/05 + ADD1, 21 December 2005.
9 Note from the Presidency to Delegations on Transparency in the Council, Dec. 14495/05, 18 November 
2005.
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the final Council deliberations leading to that vote (political agreement) are televised. The 
Council also holds at least one public debate on important new legislative proposals not 
subject to codecision, and Council or COREPER decide by a qualified majority vote what 
should be discussed. There is no publicity for the final deliberations or the vote, if there is 
one. Televising and the relay of television pictures to an overflow room open to the public 
is the current means of ‘making public’ Council deliberations, and from November 2005 
the outcome of a vote is indicated on a board in the meeting room of the Council visible 
on a television screen in the overflow room. From the second half of 2006, Council 
deliberations which are televised will be available via video-streaming on the internet, as 
are Parliamentary meetings already.

In relation to non-legislative activity, the Council holds brief public debates on its annual 
operational programme, and provision is made for the Council to hold further public 
debates on important initiatives.10 The UK Presidency drew attention to the fact that a 
public debate on ‘Better Regulation’ was held at the Environment Council meeting in 
November 2005.

Public debates are backed up by the access to documents policy of the Council, in 
accordance with Regulation No. 1049/2001 (see section 1 above), under which the 
Council declares that it has a policy of making available, in response to requests, the full 
content of documents. This includes the differing positions of delegations (whilst 
withholding the identity of delegations), during the course of the legislative procedure, and 
making available all preparatory documents after the final adoption of a legal act. 
However, as was outlined above, this is subject to the exceptions laid down in Article 4 of 
the Regulation on access to documents relating to matters such as public security, defence 
and military matters, international relations, commercial interests, and courts proceedings. 
Those seeking access to documents have found that these exceptions are interpreted in 
practice rather broadly by the Council.

The Council Conclusions adopted in December 2005 make no formal changes to this 
policy, but reiterate the existing policy in order to stretch its limits a little. All rather than 
just ‘the most important’ co-decision legislative proposals will be subject to initial public 
deliberation, and public deliberation on the final phase. Plus, under point 3 of the 
Conclusions, COREPER is invited to consider when drawing up the agenda for each 
Council session, ‘making deliberations on co-decision items at the Council, in addition to 
[those noted above] open to the public in accordance with Article 8(3) of its Rules of 
Procedure.’ Presumably this envisages more public deliberation throughout the legislative 
process, including more preliminary exchanges of view which are presently not visible to 
the public, but there is nothing to guarantee it will happen. Under point 5 of the 
Conclusions, the Council commits itself in future to ‘hold more debates in public on 
important new legislative proposals on items other than those covered by the co-decision 
procedure.’11

This could lead to additional transparency in policy areas such as agriculture, economic 
and monetary union and justice and home affairs being subject to public deliberation. In 
relation to non-legislative work, under point 6 ‘the Presidency may propose that the 
Council may decide that its deliberations on nonlegislative items be held in public if they 
involve important issues affecting the interests of the Union and its citizens.’ Items for 

  
10 In the case of the UK Presidency, see Document 10101/05 REV1, 13 July 2005.
11 See Articles 8 and 9 of the Council’s Rules of Procedure of 22 July 2002, OJ 2002 L230/7. The original 
provisions were introduced in 2000, and then amended reflecting a compromise reached at the European 
Council in Seville.
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public deliberation are to be grouped together on agendas, and the general public and the 
press are to be informed in advance of upcoming public discussions by announcements on 
the Council’s website. Video-streaming will go online as planned during 2006.

The member states as a whole contented themselves with a weak review clause in the 
Conclusions inviting the Council to assess the functioning of the measures taken during 
the Austrian and Finnish Presidencies, indicating that the Council will reflect on all 
options in the future, including amending the rules of procedure. Sweden and the 
Netherlands went rather further in a Declaration annexed to the Council minutes, stating 
that:

‘The Netherlands and Sweden welcome as a first step the practical measures to improve 
openness and transparency of the Council’s formal sessions. Sweden and the Netherlands 
underline the need to go beyond these practical measures to fully meet the demands for 
increased transparency from both EU and national institutions and from citizens. These 
demands could be met by making all stages of the Council deliberations on legislative acts 
open to the public as a general rule.’

Commentary

The pressure has been building for some time for increased action on the part of the 
Council of Ministers in relation to transparency. The Council fought vigorously against 
the investigation of a complaint made by Elmar Brok MEP, the CDU in Germany, and a 
representative of the youth group of the CDU to the European Ombudsman. The 
Ombudsman, however, published a special report in October 2005 finding that the 
Council’s failure to open all its meetings dealing with legislative matters to the public by 
means of a simple amendment to the Council’s Rules of Procedure constituted an instance 
of maladministration.12

Of course, the Ombudsman’s finding changed nothing formally, and the Council has not 
accepted that it should act directly upon the finding. The Ombudsman’s intervention, 
however, drew further attention to one element of the Constitutional Treaty (CT) which 
could be chosen for pre-emptive implementation. Article I-24(6) CT provides that:

‘The Council shall meet in public when it deliberates and votes on a draft legislative act. To 
this end, each Council meeting shall be divided into two parts, dealing respectively with 
deliberations on Union legislative acts and nonlegislative acts.’

It is arguable that such pre-emptive implementation would not be "cherry-picking", as 
such, but just an incremental step along a route towards increased transparency agreed 
upon back in the early 1990s, when the member states attached a declaration to the Treaty 
on European Union stating that:

‘The (IGC) considers that transparency of the decision-making process strengthens the 
democratic nature of the institutions and the public’s confidence in the administration…’ 

  
12 Use your right to complain, says the European Ombudsman, Press Release 16/2005, 6 December 2005, 
http://www.euroombudsman. eu.int/release/en/2005-12-06.htm. See also the corresponding report of the 
Petitions Committee of the EP mentioned at the beginning (doc. A6-0056/2006, rapporteur: Mr 
Hammerstein Mintz).
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Furthermore, the European Ombudsman, making it clear that his Report was based on the 
existing not the prospective law of the European Union, emphasised the commitment in 
Article 1 of the Treaty on European Union, which entered into force in 1993, that in future
the Union should be as open as possible, and bring itself closer to the citizen. He argued 
that developments in European integration since 1993, including the progressive opening 
of certain debates in the Council of Ministers to public view, mandate that further steps 
towards transparency should now be taken. 

Of course, transparency in the Council of Ministers is not the only currently sensitive 
issue. The European Ombudsman has recently announced that one-fifth of the complaints 
that he receives are concerned with secrecy in the EU institutions. While the Commission 
frequently claims that it is actually a very transparent institution, it has none the less 
launched a wider European Transparency Initiative.13 A Green Paper will be issued in 
2006 on this question, and its contents have been trailed by an internal Commission 
Communication from President Barroso and other senior Commissioners responsible for 
transparency and communication issues such as Siim Kallas and Margot Wallström.

Conclusions

The paradox about the Council’s Conclusions on openness in Council meetings is the fact 
that they were adopted without debate at the political level as an A point. So even if 
television cameras had been there to see this incremental step (rather than momentous 
stride) in the gradual opening up of political deliberations in the Council of Ministers, 
viewers would have been left none the wiser about either the individual positions of the 
member states (with the exception of the Netherlands and Sweden as noted above) or the 
reasons given for adopting the precise formulations chosen.

Unless citizens can know and understand the public reasons exchanged by member states 
in their deliberations, they can never fully understand the acts adopted, whether legislative 
or non-legislative. Knowing and understanding will not necessarily make citizens more 
content about what the EU is doing, or more accepting of the supranational level of 
governance generally, but it will at least mean that there is less scope for the type of 
illinformed debate which seems to dominate most media outputs on the EU, its 
institutions, its policies and its politics. 

  
13 Proposing the Launch of a European Transparency Initiative, Memorandum to the European Commission, 
http://www.eu.int/comm/ commission_barroso/kallas/doc/etikcommunication_ en.pdf; details of the 
Commission’s transparency policy can be found at http:// www.eu.int/comm/commission_barroso/kallas/ 
transparency_en.htm.
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4. Some recent developments in the EP's legislative relations with the 
Council14

Introduction

Only a few years ago the first legislative acts were adopted under co-decision and signed 
by the Presidents of the EP and the Council, now customarily called the two branches of 
the "legislative authority" - a label that has been used for long in the framework of the 
community budget ("budgetary authority") but not in the early years of co-decision. The 
fact that in many cases it is not the Council alone which adopts EU directives or 
regulations has taken years to sink in. The treaty still refers only to the Council as the 
decision-making institution, even where co-decision is applied. This will only change with 
the entry into force of the constitutional treaty. Hence, the following observations are 
made on the basis of 5-7 years of experience, a short time span in the institutional field.

Until the end of the 1980's, there was relatively little contact between the EP and Council 
staff, except perhaps in the budgetary procedure, and developments on legislative texts 
within the Council were generally communicated to the Parliament by Commission 
officials. Under the old consultation procedure the EP's role, always relatively weak, 
practically ceased once it had given its opinion, and the main deals were then done 
between the Commission and the Council. The cooperation procedure introduced by the 
Single European Act complicated the situation, and gave greater bargaining power to the 
EP, but still left it in a weaker position than the other two institutions.

The introduction of codecision, however, led to a new triangular relationship (in the 
legislative field) between the three institutions and thus to a much closer direct 
relationship between the EP and the Council, including between their respective staffs.
The following remarks are based, among other sources, on an informal enquiry of the 
practices of legislative committee secretariats carried out in March 2006.

Ministerial contacts with Parliamentary Committees 

Ministers from countries holding the Presidency now not only address the Parliamentary 
committees within their area of responsibility at the beginning of their term of office 
(normally in order to outline their priorities and work programme), but increasingly offer 
to debrief committees at the end of their term of office on what they have achieved, 
notably at their Council meetings. The way in which these Ministerial presentations have 
been treated by EP committees is also evolving, with some committees (and Presidencies) 
seeking to move away from "pro forma" presentations of Presidency shopping lists to 
more in-depth discussions on matters of substance. 

Presidency Ministers  now routinely call on the relevant committee chairmen (and 
sometimes political group coordinators within the committees as well), typically before 
their Presidency has started to discuss future cooperation during their term-of-office, but 
also just before they address the committee or even on other occasions., such as when they 

  
14 This section is based on a paper presented by Francis Jacobs at the last EUSA meeting (see list of 
sources).
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are in Brussels for the final stages of conciliation negotiations. Even Ministers from 
countries not holding the Presidency are having increasing contacts with committees and 
with their chairmen.

Invitations to attend informal Council meetings 

An interesting development is that of invitations to EP committee chairmen or their 
substitutes to attend certain informal Council meetings. During the 5th term this was by no 
means the case for all Council formations, but became much more frequent towards the 
end in such fields as employment, civil liberties and justice as well as environment. As the 
following table shows, in the meantime the majority of committee chairs attends such 
meetings.15

Committee Comment

EMPL The chairman regularly attends informal Council meeting where 
he is invited to take the floor.

JURI/LIBE The Chairmen has been invited sometimes to informal meetings 
(e.g., to the informal meeting of Justice and Home Affairs 
Ministers in Vienna. JURI and LIBE chairs are systematically 
invited to the informal meeting of Justice and Home Affairs 
ministers. I remember that the Chairman of the LIBE committee 
has been invited in various occasions to informal JAI Council 
meetings. *The Chairman of the LIBE is also invited to attend 
informal JAI Council meetings. The Chairman of LIBE committee 
is regularly invited to the Informal JHA Council meetings (since 
2000) and the same happens for the Chairman of JURI since the 
second half of 2004

REGI Le président est invité deux fois par an à une réunion informelle 
du Conseil qui se tient dans le pays de la Présidence avec droit 
de parole plein et invitation aux diners. REGI was also 
systematically invited to the informal council on Spatial Planning 
and Regional Policies, I don't Know if it is still the case.

CONT It is not really a Council meeting or associated lunch, but 
Council invites the chair and the discharge rapporteur to a lunch 
in the framework of the discharge exercise as far as the Council 
is concerned. It takes place every two years because the 
following year it is up to Parliament to invite in the same 
framework.

Subcommittee on 
Human Rights

Mrs Flautre has been to COHOM lunch and meetings.

JURI/AFCO No invitation of this kind during the 6th parliamentary term.

FEMM The Chair is always invited to participate in informal meetings 
with the Council.

TRAN No attendance of MEPs as far as I know since July 2004.

AFET In 2006, for the first time the Chairman and one official was 
invited to attend part of the informal Gymnich meeting of 
Foreign Ministers on 10/11 March in Salzburg. Mr Brok was able 
to participate in the 2nd part of the meeting (Saturday 11 
March) when the Foreign Ministers were debating with all FM of 
the Western Balkans the future of that region.(incl. lunch etc). 
The Austrian hosts offered hotel and local transport also to the 
accompanying official.

  
15 The table is based on a survey of the Heads of Committee secretariats carried out in March 2006.
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SEDE The committee was invited to a lunch with the French 
Ambassador to the PSC (who was not the acting president of 
the EU at that time) but not to any formal or informal Council 
(or PSC) meeting.

ITRE In the previous parliamentary term the Chairman and 2 or 3 
members were more or less regularly invited to the dinner or at 
least a parallel meeting of TRADE Informal Councils. I suppose 
this is still the case with the INTA committee now. As for other 
Councils related to ITRE's remit, there is a precedent for the 6th 
Framework Programme for Research, and now that we are 
dealing with the 7th, we have already a formal invitation to the 
dinner in Vienna addressed to the chairman and the 
Rapporteur.

AGRI The chairman has been invited by the British presidency to 
informal Council meetings. For the rest, there is no established 
procedure for such invitations.

ECON The Ecofin Council is very secretive and does not invite, even 
not informally, neither the chair nor other members of the 
committee. However, the committee twice a year holds a so-
called Troika meeting with the Ecofin ministers of the current 
and the future two presidencies on different subjects.

BUDG The committee is obviously invited for Trilogues and 
Conciliations, but never on a regular Council meeting.

CULT The Chairman attended (and spoke to) the informal Youth 
Council in Liverpool, having been invited by the UK Presidency; 
he was not able to reply positively to the informal Youth Council 
organised under the AU Presidency earlier this month.

DEVE The Chair + JPA Co-President attended informal Council with 
the UK presidency 2005; the rapporteur on the Development 
Policy Statement attended lunch during GA ERC of November 
2005.

ENVI i) The chairman has been invited to all informal Environment 
Councils since the Danish Presidency, is invited for the whole of 
the meeting, and has speaking rights like the Commissioner or 
the Ministers. Before the Danish Presidency our chairman was 
invited on a more irregular basis, to a social drinks and dinner 
event only during the French Presidency, and to a working 
dinner without officials during the Swedish Presidency. The 
chairman has not always been able to attend in person, but the 
practice has developed that they are only replaced by one of 
the vice-chairmen , and not by a rapporteur, coordinator or 
other member of the committee.
(ii) In contrast, and  as is institutionally understandable, the
chairman is not invited to formal Environment Councils. During 
the British Presidency however, he was invited to a working 
lunch with Ministers, held in the middle of a formal Environment 
Council meeting to which he had previously not been invited.
(iii) Until the Dutch Presidency the chairman was never invited 
to informal Health Councils. The Dutch Presidency officials did 
not appear keen to invite him, but the Minister agreed to do so, 
but it was then too late for any of our Bureau to be able to 
attend. The invitation was, however, made in good time by the 
British Presidency. The chairman or his or her representative 
has also been invited to an informal Council. Finally the Austrian 
Presidency has, after initial delay, invited the chairman to their 
Informal Health Council meeting.

IMPL As a general rule Presidencies tend to invite Committee Chairs 
to Informal Councils, although some are more open than 
others. The UK Presidency also invited individual members, 
which was unusual and as far as I understand is not being 
repeated by the current Presidency
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EP committee invitations

A more sensitive issue has been that of EP committee invitations to Ministers or to other 
Council representatives to take the floor in committee on specific legislative or other 
matters. The EP's internal Rules of Procedure provide for this possibility, and indeed 
encourage it to take place, but there has traditionally been a great reluctance on the part of 
the Council to respond to such invitations, and a preference to leave the task with the 
Commission.

One obvious context in which it would be useful for the Council to speak directly in 
committee is to explain Council Common Positions on codecision legislation. This was 
first attempted by the EP Environment Committee during the last Belgian Presidency and 
the Belgian Environment Minister, Magda Aelvoet (a former MEP!), agreed to do so on 
one occasion, much to the evident discomfort of institutional traditionalists within the 
Council. She emphasised, for example, that she was merely outlining the main features of 
the Council agreement, and that her presence in Committee should not be interpreted as 
the beginning of a formal negotiation process.

This precedent has not been followed by subsequent Presidencies in the environment or 
other areas. There are of course practical as well as institutional factors at stake (it was 
obviously easier for a Belgian Minister to participate in EP committee meetings than for 
other Presidents-in-Office), but it is likely that there will be further such invitations in the 
future.

There has been a slow evolution, however, as regards contributions from Council 
representatives other than Ministers. Not only Presidency but other Council working 
group representatives are increasingly present in EP committee meetings when legislative 
issues are being discussed. Moreover, the representatives present are often technical 
experts from the Ministry in question, and know what is at stake within the Council better 
than anyone else. The Commission, which is present at Council discussions, can also 
outline the state of Council discussions, but it may have a different perspective. It would 
obviously be of great value also to hear it directly from the horse’s mouth.

There has, however, been a problem as to who should be authorized to represent the 
Council. Ministers are too busy at home, and often not sufficiently involved in the details 
of the legislation. The COREPER 1 Ambassadors (the Deputy Permanent Representatives 
who deal with most codecision legislation) are more expert on the key political problems 
at stake, have the necessary political weight but do also not have the time to master all the 
details of the legislation nor to be present in routine committee meetings. However, they 
often meet outside committee meetings with committee chairmen and coordinators and 
even individual EP rapporteurs to discuss legislative planning and other matters.

The chairman of the relevant Council working group is more likely to have the time, and 
to know the technical issues well, but may not always be trusted to have the necessary 
knowledge of the political preferences of the other member states. The permanent 
Secretariat of the Council are perhaps not generally seen as appropriate spokesman for a 
specific Council Presidency. There are many informal contacts between EP and Council 
secretariat staff on co-decision files but it is always amusing to see how carefully Council 
officials avoid to name and shame particular delegations attempting to block progress or 
push through their special interest. All these considerations help to explain Council 
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reluctance to speak in EP committee meetings There are signs, however, that this is 
beginning to change.

In the Environment Committee, for example, a first tentative precedent was set during the 
Swedish Presidency in early 2001 when a member of the Swedish permanent representation (an 
institutional affairs rather than environment specialist) took the floor not on a matter of 
substance, but to clarify a procedural point about the status of a Council text.

This was slow to be followed-up, but during the Greek Presidency in early 2003 one of the 
working group chairmen spoke in committee to explain a number of amendments being proposed 
within the Council working group and which, if accepted by the EP, would permit an EP-Council 
agreement in first reading on the rather technical legislation in question.

Presidency representatives subsequently took the floor in the EP Environment Committee to 
explain working group positions on substantive issues both on health-related legislation during 
the Italian Presidency in late 2003 and on environment legislation during the Irish Presidency in 
early 2004. On both occasions the two working group chairmen had not asked to speak in 
advance of the meeting, but were prepared and willing to respond to an invitation to do so from 
the EP committee chairman. One of them also revealed that he would have been prepared to 
speak on another issue if he had been asked to do so.

Most significantly of all, the Irish Presidency working group chairman not only outlined the 
Council position on some key issues before the EP committee voted, but was also prepared to 
speak after the vote in response to a question on whether the vote taken by the committee had 
facilitated or hindered the reaching of EP-Council agreement on the legislation.

These may still be relatively isolated cases but are surely signs of changing attitudes 
within the Council, and of greater willingness to give mandates to speak on certain 
selected issues to Council working group chairmen. EP committee staff now tend to know 
their counterparts on the Council secretariat, and in some cases may have regular formal 
meetings with them, as in the case of the Environment Committee where meetings to 
discuss horizontal legislative problems, timing of transmission of common positions, etc, 
now take place every 3 or 4 months. Regular contacts also take place between the two 
institutions' respective conciliation services.

Comments

There are other areas where new informal practices could and should be developed 
between the EP and Council. It would be useful, for example, if there were to be better 
cooperation and coordination between Council conclusions and EP resolutions on 
important issues of a non-legislative nature. However, the only bilateral EP-Council 
Interinstitutional Agreement (mentioned above) is that negotiated quite laboriously in 
2002 concerning access by the European Parliament to sensitive information of the 
Council in the field of security and defence policy. All other more structured relationships 
between the EP and the Council have either been directly laid down in the Treaties, as for 
codecision, or have been agreed in the form of Interinstitutional Agreements between all 
three institutions, as in the section of the 2003 Interinstitutional Agreement on Better Law-
Making, which states that the Council will not only

"continue the practice of maintaining intensive contact with the European Parliament by 
means of regular participation in plenary debates, as far as possible by the Ministers 
concerned" but "will also endeavour to participate regularly in the work of the parliamentary 
committees and in other meetings, preferably at ministerial level or at some other 
appropriate level".
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This is a commitment. which could be narrowly interpreted as merely referring to the 
present situation, but could equally well be used to encourage more Council response 
within EP committees.

The position of the Parliament with regard to the Council is now stronger than it was, and 
there are far more direct contacts between the two institutions, as well as more scope for 
occasional coalitions against the Commission. What is unclear is the extent to which the 
EP's increasing influence in the codecision and budgetary contexts will spill over into 
areas where the EP has less formal powers, such as international trade agreements, justice 
and home affairs or foreign policy matters, cross-cutting issues such as the Lisbon 
Process, or non-legislative procedures such as the Open Method of Coordination (OMC).

In the longer term, and if the draft Constitution is ratified, the EP would gain further new 
powers. In the immediate term, however, it will have to continue to consolidate its 
position in some of the formal and informal ways outlined in this section.

Of course, significant changes would be expected from the new long-term and rotating 
team presidencies of both the European Council and the Council. These are confirming 
and carrying further the steps already taken by the Sevilla reforms of the Council. 
Generally speaking, EP-Council relations should continue to intensify in this climate, 
particularly in view of the fact that the Council will meet in public when working in a 
legislative capacity. This would hopefully further reduce the secrecy surrounding 
delegation positions, although a certain amount of negotiation will always have to take 
place behind closed doors.
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Annex: Some statistics on the 5th and 6th parliamentary term (2001-
2006)

A. How often has the Council of Ministers met in public when acting as legislator?

In recent years, the Council's work has become more open and visible. In the last few 
years, the amounts of deliberations open to the public have increased as well as the 
number of official documents accessible to the public. 

As seen above Article 6(1) of the Council's Rules of Procedure16 states that "the 
deliberations of the Council shall be covered by the obligation of professional secrecy, 
except in so far as the Council decides otherwise" (italics added).

All legislative proposals and final Council deliberations on legislative proposals under the 
co-decision procedure are open to the public. Also, the vote on all legislative acts adopted 
under the co-decision procedure is taken in public and the outcome of the vote is displayed 
visibly on television screens.17

The Rules also stipulate, in Article 5(1), that "meetings of the Council shall not be public 
except in the cases referred to in Article 8".18

In recent times, the Council has increased the number of public debates held during each 
presidency. In 2000, under the Portuguese and French Presidencies, 19 public debates took 
place. For the first half of 2001, under the Swedish Presidency, 7 public debates were 
held. For the period that concerns us from July 2001-June 2004, the following table shows 
information on how many public debates took place:

PRESIDENCY PUBLIC DEBATES
2001 Belgium 7
2002 Spain-Denmark 12+13*
2003 Greece-Italy 52
2004 Ireland 15+6*

* Council sessions with public deliberations, after the European Council of Seville 2002 
Conclusions.

Under the current Austrian Presidency, the following public events were scheduled, in
implementation of Article 8, paragraph 3 of the Council's Rules of Procedure.19

  
16 OJ L 106 of 15 April 2004, p. 22. 
17 "I/A" ITEM Note 15834/05 of 15 December 2005, p.2.
18 Article 8(1) (a):  "The presentation by the Commission of its most important legislative proposals and the 
ensuing debate in the Council shall be open to the public. The list of such proposals shall be adopted at the 
beginning of each six-month period by the General Affaires and External Relations Council".
(b): "the vote on legislative acts shall be open to the public, as well as the final Council deliberations leading 
to that vote and the explanations of voting accompanying it. In such cases, Council deliberations shall be 
open to the public through transmission of the Council meeting by audiovisual means, notably in an 
overflow room. The outcome of voting shall be indicated by visual means".
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COUNCIL DATE AGENDA ITEM

General Affairs and External 
Relations

27/28 February 
2006

Negotiation of the 10th EDF

Competitiveness 13 March 2006 SMEs and Entrepreneurship
Environment 9 March 2006 Genetically Modified Organisms, Policy 

debate
Transport, 
Telecommunications and 
Energy

27/28 March 
2006

Review of the EU Strategy for 
Sustainable Development 

Justice and Home Affairs 27/28 April 2006 Regional Protection Programmes
Justice and Home Affairs 27/28 April 2006 Framework Decision on the fight against 

organised crime (possible)
Education, Youth and Culture 18/19 May 2006 Lifelong learning
Justice and Home Affairs 1/2 June 2006 Framework Decision on the application of 

the principle of mutual recognition to the 
enforcement of sentences (possible)

Employment, Social Policy, 
Health and Consumer Affairs

1/2 June 2006 Review of the EU Strategy for 
Sustainable Development - Social 
Inclusion

Competitiveness 29/30 June 2006 Better regulation - Simplification of 
legislation

Transport, 
Telecommunications and 
Energy

8/9 June 2006 Commission Communication on 
infrastructure safety management and on 
the promotion of inland waterways

Source: Information provided by the General Secretariat of the Council of the European Union
(DG F Information to the public).

B. How often, by Council, did the Council vote by qualified majority, how often by 
unanimity?

A review of Council minutes and monthly summaries indicates that, in most cases, a legal 
act falling under qualified majority is adopted by consensus, although there seems to be a 
trend, over the past years, to both more frequent use of votes and to vote declarations 
among disagreeing Member States. It is nevertheless correct to state that adoption by 
consensus, no matter what the legal base would allow, still is the Council's favourite 
decision method.20 This is illustrated by the proportion of adoptions with votes against or 
abstentions between July 2001 and June 2004 reproduced in the following figure:

    
19 Article 8(3): "On a decision taken by the Council or by COREPER, acting by a qualified majority, the 
Council shall hold at least one public debate on important new legislative proposals other than those referred 
to in paragraph 1."
20 Cf. Philippa Sherrington, The European Council, London 2000; the study shows that this practice has a 
longstanding tradition and explains its political reasons.
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Proportion of Legal Acts not adopted by Consensus
(July 2001 - June 2004)
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Acts Adopted Adoptions with Votes against or abstentions 

Source: own calculations based on Council minutes

During this period, 22% of all acts were adopted with abstentions or votes against (138 out 
of 625). This represents an increase of 9% with respect to the last period evaluated (July 
1999 - July 2001).

In January 2001, The Council began to publish references to the voting procedure 
followed for the adoption of legal acts (unanimity, qualified or simple majority). Thus, a 
more detailed analysis can be carried out for the acts adopted from July 200121:

2001 (July - December)
COUNCIL MEETINGS ACTS 

ADOPTED
QMV* UNANIMITY

General Affairs 2 3 2 1
Ecofin 4 7 3 4
Budget 2 3 2 1
Agriculture 4 20 18 2
Justice, Home Affairs and 
Civil Protection

2 6 - 6

Internal Market, Consu-
mers Affairs and Tourism

2 13 11 2

Employment and Social 
Policy

2 8 5 3

Transport and 
Telecommunications

2 6 6 -

Development 1 1 1 -

  
21 Written procedures and Legislative Acts adopted after 2nd reading by the EP are not included here.
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Fisheries 2 3 3 -
Education/Youth 1 1 1 -
Environment 1 1 - 1

TOTAL 25 72 52 20

2002
COUNCIL MEETINGS ACTS 

ADOPTED
QMV* UNANIMITY

General Affairs 4 8 3 5
Ecofin 8 24 8 16
Industry/Energy 1 1 1 -
Agriculture/Fisheries** 11 48 44 4
Justice, Home Affairs and 
Civil Protection

5 33 12 21

Internal Market, Consu-
mers Affairs and Tourism

3 12 10 2

Employment and Social 
Policy

1 4 2 2

Transport and 
Telecommunications

4 15 10 5

Development 1 1 1 -
Health 1 4 4 -
Education/Youth 2 10 9 1
Environment 2 8 8 0
TOTAL 43 168 112 56

* No simple majority vote occurred in this period.
** Since September 2002, Agriculture and Fisheries' Councils were held in one.

2003
COUNCIL MEETINGS ACTS 

ADOPTED
QMV UNANIMITY SIMPLE 

MAJORITY
General Affairs and 
External Relations

5 18 11 7 -

Ecofin 9 26 10 16 -
Agriculture and Fisheries 11 68 59 8 1
Justice and Home Affairs 5 9 2 6 1
Internal Market, Industry, 
Research

3 11 8 2 1

Employment, Social Poli-
cy, Health and Consu-
mer Affairs

3 6 5 1 -

Transport, Telecommu-
nications and Energy

5 5 4 1 -

Education, Youth and 
Culture

3 5 5 - -

Environment 4 21 10 11 -
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TOTAL 48 169 114 52 3

2004 (January - June)
COUNCIL MEETINGS ACTS 

ADOPTED
QMV UNANIMITY SIMPLE 

MAJORITY
General Affairs and 
External Relations

5 12 6 6 -

Ecofin 2 9 5 4 -
Agriculture and Fisheries 5 36 33 3 -
Justice and Home Affairs 4 46 25 20 1
Internal Market, Industry, 
Research

1 7 7 - -

Employment, Social 
Policy, Health and 
Consumer Affairs

1 2 2 - -

Transport, Telecommu-
nications and Energy

2 4 3 1 -

Education, Youth and 
Culture

1 6 3 2 1

Environment 2 5 5 - -
TOTAL 23 127 89 36 2

MEETINGS ACTS 
ADOPTED

QMV UNANIMITY SIMPLE 
MAJORITY

TOTALS* 139 536 367 164 5

* For the period July 2001 - June 2004.

Source: Own calculations based on Council data.

The following tables provide information on how often votes against and abstentions were 
registered:

2001 ACTS 
ADOPTED

QMV Adoptions with 
VOTES AGAINST

Adoptions with 
ABSTENTIONS

July 13 10 1 -

August 1 1 - -

September 8 7 - 1

October 14 9 2 3

November 8 7 2 2

December 39 29 7 4

TOTAL 83 63 12 10
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2002 ACTS 
ADOPTED

QMV Adoptions with 
VOTES AGAINST

Adoptions with 
ABSTENTIONS

January 8 8 2 2

February 24 15 1 2

March 13 9 2 3

April 7 3 - 1

May 17 11 2 2

June 40 28 3 6

July 8 2 - 1

August - - - -

September 16 14 3 -

October 10 9 1 1

November 19 10 1 1

December 33 27 2 2
TOTAL 195 136 17 21

2003 ACTS 
ADOPTED

QMV Adoptions with 
VOTES AGAINST

Adoptions with 
ABSTENTIONS

January 7 3 2 -

February 10 3 1 -

March 8 7 3 1

April 15 11 4 3

May 19 16 3 4

June 27 23 3 2

July 28 15 5 3

August - - - -

September 14 12 3 -

October 13 6 - 1

November 18 13 1 2

December 34 24 4 3
TOTAL 193 133 29 19

2004 ACTS 
ADOPTED

QMV Adoptions with 
VOTES AGAINST

Adoptions with 
ABSTENTIONS

January 10 7 2 1

February 28 17 3 2

March 41 37 4 -

April 63 46 8 10

May 1 - - -

June 11 8 - -

TOTAL 154 115 17 13
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ACTS 
ADOPTED

QMV Adoptions with 
VOTES AGAINST

Adoptions with 
ABSTENTIONS

TOTALS * + 625 447 75 63

* For the period July 2001 - June 2004

+ Totals are bigger than in the previous tables because written procedures and Legislative Acts adopted 
after 2nd reading by the EP are included here.

Source: Own calculations based on Council data.

It follows from the above figures that in the last years the number of Acts adopted with 
votes against and abstentions has been increasing. Most votes against and abstentions 
occurred in the Agriculture and Fisheries Council. With just a few exceptions (5 cases of 
unanimity), they all took place in QMV votes.

The Council maintains the hypothesis that qualified majority voting (QMV) may make it 
easier to obtain all delegations' agreement to a text because some Member State 
delegations may be inclined to vote in favour once they know they are going to be in a 
minority position, since this is often an uncomfortable situation. It is also arguable that 
QMV strengthens the Commission's power of amendment.

C. How many Council preparatory bodies are there, and specifically which ones deal 
with legislation?

The creation of an official list of all Council preparatory Committees and Working parties 
somewhat clarified the number and remits of Council preparatory bodies. This list is 
regularly updated by the Council Secretariat in the light of decisions by COREPER to 
create new Working Parties and by the Presidency to introduce new sub-areas under 
certain Working Parties headings22. The most recent version of the list contains 140 
Council Working Parties and Groups23.

Working parties are established according to certain subject matters or policies. Because 
they are specifically defined as preparatory bodies that do not take legislation themselves, 
no official distinction of "legislative" vs. "non-legislative" groups exists. However, 
policies with heavy Community involvement (such as agriculture or home affairs) 
comprise by far the largest number of groups. It is therefore quite possible to believe that a 
majority of groups prepares legislative decisions, the most notable exception being the 
large number of groups related to foreign and security policy (36).

  
22 Article 19 (3) of the Council's Rules of Procedure of 15 April 2004.
23 Council doc. 15180/05 of 5 December 2005. There are also 18 committees established by the Treaties (7), 
by intergovernmental decision (1), by Council act (5), groups closely associated with COREPER (4) and 
Counsellors/Attaches (1). Some working groups have several expert subgroups on technical matters.
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LIST OF COUNCIL PREPARATORY BODIES
General Affairs 17
External Relations/Security and Defence/Development 36
Economic and Financial Affairs 8
Justice and Home Affairs 22
Agriculture and Fisheries 26
Competitiveness (Internal Market, Industry, Research) 14
Transport, Telecommunications, Energy 7
Employment/Social Policy/Health and Consumer Affairs 4
Environment 2
Education/Youth/Culture 4
TOTAL 140

Source: Council doc. 15180/05, revised version of 9 December2005.



27

Sources:

Martin Bauer, Transparency in the Council; in: Martin Westlake, David Galloway, The 
Council of the European Union; John Harper Publishing, London 2004.

Council website, with own calculations

Francis Jacobs, A New Interinstitutional Balance? Some Recent Developments in the EP's 
Relations with the Commission and Council; paper presented at the 9th Biennial EUSA 
Conference, Austin, 31 March - 2 April 2005

Jo Shaw, Transparency in the Council of Ministers; The Federal Trust European 
Newsletter, January 2006.


