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PREFACE 
 

The Stability Pact for South Eastern Europe was established upon initiative of the European Union 
in June 1999 and adopted in Cologne by more than forty partners with the aim of fostering peace, 
democracy, respect for human rights and economic prosperity and ultimately stability in the SEE 
region. It comprises a Regional Table chaired by the Special Coordinator and three subordinate ad 
hoc working tables respectively entrusted with democratisation, economic reconstruction, and 
security.  

In 2001 the European Parliament, the OSCE Parliamentary Assembly and the CoE Parliamentary 
Assembly were invited by the Special Coordinator to jointly sponsor the parliamentary dimension 
of the Pact. Thus the Parliamentary Troika on the Stability Pact came into being. The Chairmanship 
of the Troika rotates among the members and currently runs for one year.  

This study was commissioned by the European Parliament (EP/ExPol/B/2005/33) - which is 
holding for the year 2006 the Presidency of the Parliamentary Troika - in preparation of one of the 
four workshops planned for the current Troika term and devoted to four priorities identified by the 
eight SP participating countries (Albania, Bosnia-Herzegovina, Bulgaria, Croatia, FYR of 
Macedonia, Moldova, Romania, Montenegro and Serbia): judicial reform in countries of South East 
Europe; European integration; parliamentary control over the security sector; parliamentary 
oversight of budget expenditure; and European integration. 

The principal aim of the workshop addressing judicial reform in countries of SEE is strengthening 
the capacity of parliaments and parliamentary committees in charge both of drafting legislation 
relative to the judicial field and overseeing the process of implementation of that legislation.  

This background paper seeks to briefly outline the fundamentals of the political and legal process 
of judicial reform in countries of the SEE region1 in light of the experiences and lessons drawn by 
the EU experience in South Eastern Europe.  

The study adopts predominantly the standpoint of parliamentary committees and assemblies with 
regard to the legislative process of judicial reforms and the oversight on its implementation. 

The paper is structured in four parts. Part I highlights the growing demand for independent and 
functioning judicial systems in the context of institutional change in transition countries of SEE and 
the essentials of the judicial role in democracies founded on the rule of law. The founding 
conditions necessary for the realisation of the judicial role and the challenges of judicial reforms are 
set in part II, where a case study is also presented and some SEE experiences are briefly analysed. 
Part III dwells upon the mechanisms, involving in the first place parliaments, appropriate to ensure 
a balance between independence and accountability of the judiciary. The last section proposes some 
starting points for debate and would be ideally completed with the workshop’s conclusions over the 
challenges and prospects of the judicial role as felt by participating MPs. The reading of part I, 
providing background information and theoretical premises, is not essential to the comprehension 
of the following sections: 

                                                 
1 The scope of this study is limited to the countries participating to the Stability Pact (thus to the Parliamentary Troika): 
the five (six following the Montenegrin independence) countries of the WB (Western Balkans); the two acceding 
countries (Romania and Bulgaria) and Moldova. Thus the expression SEE region is in this context circumscribed to the 
former countries only. Concerning the appropriateness of the expression ‘SEE region’, see infra, A1. 
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I. DEMOCRACY AND THE JUDICIAL ROLE. THE CASE OF SOUTH EASTERN 
EUROPE 
 
i. The South Eastern Europe Region  
 
(1) The South Eastern part of the European continent has suffered an extenuating season of violence 
and instability, comprising ethnic conflict, wars and heinous crimes, together with fundamental 
political changes that have variously led to the dissolution of the Yugoslavian Federation and the 
demise of undemocratic regimes. The instability of this area has severely affected the European 
Union, its security and economy, urging both EU institutions and its member countries to actively 
supporting the political and economic development of the region, in order to achieve better stability 
and security for the entire Europe. Despite the heterogeneity of the countries of South Eastern 
Europe policy makers have gradually realised that effective polices should address each of the 
countries individually but in a coordinated and encompassing regional approach. The efforts of the 
international community and the good will of Southern European people have determined 
significant steps ahead towards democracy, stability and security but several crucial problems 
haven’t been left behind. One of the main weaknesses of SEE nations indisputably remains the 
judicial power.     
 
(2) The positive political developments and the increasing stability of the region are predominantly 
due to the commitment of the institutions of the European Union towards effective democracy, 
economic growth and stability. The main events to be reminded in this context are: the EU 
enlargement of 2004; the forthcoming accession of Romania and Bulgaria; the developments of the 
SAP (Stabilisation and Association Process); the prospects of integration into the EU of Western 
Balkans countries spelled out at Thessalonica; the achievement by Croatia and FYROM (despite 
some outstanding matters) of the status of candidate countries; the ongoing talks about the status 
and future of Kosovo; the independence of Montenegro; the inclusion of the Republic of Moldova 
in the EU neighbouring policy. The Stability Pact, which was the first coordinated attempt of the 
international community to establish a comprehensive, long-term conflict prevention strategy, has 
also contributed to these achievements.     
 
(3) From a scientific standpoint it could be contended whether the adoption by the European Union, 
also through the Stability Pact, of a regional approach to South East Europe necessarily implies that 
this geographical area constitutes a proper region in the meaning attributed to this concept by 
political scientists. In this regard it could be disputed the appropriateness of international political 
regionalism as a tool suitable to study globally international relations in South Eastern Europe. The 
lack of strong homogeneity and commonalities of political and economic structures among SEE 
countries may prevent characterising the area as a proper region. Conceptually it could rather be 
regarded as a mere geographical aggregate of neighbouring countries sharing similar prospects but 
having heterogeneous problems and identities.  
 
(4) However, apart from political categories a regional approach to SEE is indeed essential for 
several reasons. Firstly, South Eastern Europe countries have shared with various involvement a 
recent history of undemocratic regimes, economic recession and conflict that have produced 
domino effects on the whole area. Indisputably the challenges faced by SEE countries, in the 
economic, political and security fields are subsequently closely intertwined. Development, stability 
and security thus can be achieved only if all countries progress simultaneously and at a similar 
pace.  
 
(5) The geographical/geopolitical factors play an important part too. Following its most recent 
enlargement the borders of the European Union have changed and countries of the SEE have 
become the Union’s closest neighbours. The interests of the EU in this area range from its internal 
and external security, to its economy and its international relations. The theoretical dilemma 
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association-integration has by now been explicitly resolved for the 5 (now 6) countries of the 
Western Balkans in the latter way; while Romania and Bulgaria are about to join. Different the 
question with Moldova, now part of the EU neighbourhood policy. The political prospects and 
destinies of SEE countries are thus all closely interlaced with each other and require a long-term 
regional strategy: the European perspective for SEE. 
 
ii. The Judicial Role in Post-Crisis Environments  
 
(6) Judicial institutions intuitively play a crucial role in transition democracies. They provide the 
pre-conditions for reconciliation, affirmation of justice, recognition of fundamental rights, 
economic progress and ultimately stability. 
 
(7) In the last years both international and domestic policy makers have placed a growing emphasis 
on legal and judicial reform in transition countries of the SEE region, issues that have purportedly 
gained much relevance in all EU political tools. This increased prominence is intimately connected 
to the establishment in post-crisis nations of democracy and of market economy, whose affirmation 
require the revision of the legal framework and of institutional arrangements.  
 
(8) As remarked in a 2005 study of the World Bank on judicial systems in transition economies, 
well functioning judicial institutions are critical to economic growth and poverty reduction in 
market economies. The judicial branch is entrusted with the law-determination function, thus it 
defines the rules by which markets function; adjudicates disputes; protect economic and social 
rights; and hold governments accountable for their actions.  
 
(9) The transition from socialism to capitalism and from autocracy to democracy in Central and 
Eastern Europe has required a fundamental reorientation of the judicial institutions. Under socialist 
autocracies the judicial branch was entirely subordinate to the executive and the ruling political 
party. The judicial role was serving the interests of the state and of rulers. While prosecution 
services and criminal courts would devote their efforts to protecting the security of the state from 
subversive attempts, in the commercial realm judicial institutions were oriented exclusively towards 
the enforcing of governmental economic plans. The scope for private transactions and private law 
was narrow. The transition from socialism to capitalism therefore requires a primary change in 
judicial institutions: substantial independence of judicial institutions; new roles and skills for 
judges, lawyers and judicial personnel; rapid increase in the institutional capacity to handle legal 
cases efficiently and effectively. 
 
(10) More generally the judicial function is growing in importance in all democratic nations which 
are facing the new challenges linked to globalisation: organised crime, terrorism, increasing 
requests for the affirmation of human rights and globalisation of financial and economic markets. 
As a result the judicial system is being attributed an essential role in the economic growth of 
nations, in the defence of society against crime and the protection of human rights. In this context 
politics and parliamentarian institutions should carefully and constantly seek for a democratic and 
fair balance between the rights of individuals, and the interest of society. 
 
iii. Etat de Droit, Rechtsstaat or the Rule of Law  
 
(11) There isn’t another equally controversial and elusive category of philosophy of law and 
political science as the rule of law (or in the continental tradition the Etat de Droit-Rechtsstaat2). 

                                                 
2 Whether these expressions are or not synonyms is debated by scholars and not relevant to this study. However, the Rule 
of Law at common law and the Etat de Droit at civil law are believed to be, and probably are, two interpretations of one 
underlying theme: the superiority of societies which are subject to law over those which are merely subject to men’s will 
whereas the former ones are capable of reacting to any abuses of institutional power which may take place. 
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Nevertheless, in this context it is sufficient to resort to the most prominent and accepted 
formulation introduced by A.V. Dicey in 1885. According to Dicey the rule of law consists of a 
system of governmental behaviour and authority that is constrained by law and the respect for law 
in contrast with the despotic rule. This conception of the rule of law, in its basic elements, date back 
to Pericles’ Funeral Oration (431 BC) and was developed by Dicey as to encompass two principles: 
(i) the absolute supremacy of law as opposed to the influence of arbitrary power, that excludes 
arbitrariness as well as any wide discretionary authority on the part of the government, and (ii) the 
equality before the law, which excludes exemptions of officials or any others from the duty of 
obedience to the law that governs citizens and correlatively forms the jurisdiction of ordinary 
courts.   
 
(12) This fascinating theorisation revolves around the conception of the rule of law as a shield 
against abuse by governments or individuals and represents a response to concerns over 
overpowering governmental authorities and unprotected rights of individuals. At the current far-
advanced stage of the evolution of political and institutional arrangements in liberal nations these 
principles are firmly entrenched in the foundations of democracy and may thus appear outdated and 
well granted. However the recent history of SEE shows the extraordinary modernity and vitality of 
this principle. Would SEE countries have obeyed to the rule of law the world would have never had 
to witness conflict, systematic persecutions of minorities, violations of fundamental rights. The 
recent history of SEE is principally the history of the failure of the rule of law. 
 
(13) Both the supremacy of law and the equality before the law lead to the core of the judicial role 
in a democracy. The judicial function is primarily attributed the ultimate duty of ensuring adequate 
protection of vulnerable groups and more generally of determining and realising the rights of 
individuals. The judicial role significantly contributes to reconciliation, stability and recovery of 
failed states. Both principles should be placed at the very core of legal and judicial reforms. 
 
iv. The Essence of Democracy and the Judicial Role 
 
(14) It is outside the scope of this study to engage in such a crucial question as it is defining the 
very concept and the remit of democracy in modern world. It is however appropriate and necessary 
for the comprehension of the judicial role in modern European societies to set at least the 
fundamentals of democracy. 
 
Undisputedly a democracy requires the rule of the people, often effectuated through representatives 
elected by universal suffrage in legislative bodies, that are Parliaments. This minimum significance 
of the concept is usually referred to as formal democracy, a system where representatives of the 
people are duty bound to the respect of the rule of law and accountable to citizens. However, a 
substantive democracy is not satisfied merely by this condition. The essence of a modern 
democracy is expressed in the supremacy of democratic values and principles such as human 
dignity, equality and justice. At the current stage of the development of the international world 
system, characterised by the rise of the human rights doctrine, the protection for human rights has 
become the backbone and the justification for democracy. The dramatic increase of the protection 
of human rights that marks out the modern world has broadened the centrality of the judicial power, 
which has become a critical tool for democracy. It is to the judicial branch to determine and ensure 
protection to the rights of the individuals and of minorities, thus to ensure the completeness and 
effectiveness of democracy.  
 
(15) In SEE the memory for ethnic cleansing, oppression of minorities, deprivation of civil and 
political rights is understandably still very vivid. With the re-establishment of peace, justice has 
therefore become synonym of reconciliation, stability and democracy. The judicial sector and its 
reform are therefore at the core of the progress of SEE countries towards stability and European 
values. 
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(16) Although there are luminous instances of mature democracies ruled without a constitution, due 
to the self-restraint of political majorities, it is internationally widely shared the opinion that a 
formal constitution vested with normative supremacy on the legislature is preferable. Formal 
constitutions guarantee the primacy of human rights legally restricting the powers of the legislature 
and the executive.  
 
(17) Experience and in a way common sense as well dictate formal constitutions be adopted by 
post-crisis countries wishing to leave behind authoritarianism, controlled economy and disrespect 
for human rights and the interests of minorities. Constitutions should expressly and solemnly pose 
the fundamental principles of justice, such as the respect of the rule of law by public powers, the 
independence of the judicial power, the right for citizens to adhere courts of law against actions of 
the government and for the determination of their rights. A written constitution should be 
accompanied by appropriate modalities for revision suitable to ensure adequate correspondence of 
the amendments to effective changes in society and in the public; the inherent prohibition for 
legislators of lessening fundamental values and rights of the individuals or otherwise depriving 
these principles of their full significance; the establishment of mechanisms to entrust either 
constitutional or supreme courts with the review of the constitutionality of any legislation and 
merits judges with the power to raise issues of unconstitutionality or disregard legislative norms in 
the adjudication of disputes before them.  
 
 
II. JUDICIAL REFORM AND THE FOUNDING CONDITIONS FOR THE REALISATION 
OF JUDICIAL ROLE  
 
i. The Founding Conditions for the Realisation of the Judicial Role 
 
(18) It is primarily a prerogative and the duty of the legislature to promote the legal and institutional 
arrangements aimed at achieving effective and fair justice3.  
 
(19) As detailed above, logically the main precondition to realise the judicial role is that the system 
operates in a democracy duly ruled by the supremacy of law and fundamental rights over public 
powers and functions. In this, a parliament is at the same time the highest expression of 
representative democracies and the principal addressee of the primacy of fundamental principles 
and values.  
 
(20) The independence of judges and of the judicial role is one of the cornerstones of democracy. 
The mere provision in constitutional charters or in primary norms at the legislative level of human 
rights and fundamental values would be deprived of any significance without an independent 
judiciary to give them content. This is the case of many undemocratic countries throughout the 
world where fundamental principles are solemnly affirmed in law and regularly denied in practise.  
 
(21) Judicial independence must not provide neither privilege for judges, or lack of accountability. 
To the contrary independence must exclusively aim at marking the backs of the defence against 
attacks to democracy and constitutional values. Accountability must accompany independence 
according to specific modalities (infra, III).     
 
(22) The principle consists of two main articulations, each with several corollaries: personal 
independence of judges and institutional independence of judiciary. 
Personal independence implies that in judging a judge must be subject only to law, not to any other 
public power or even to other judges. Law must be their only master. Personal independence carries 
                                                 
3 As for the role of Parliaments in the implementation and oversight of the judicial reform, infra, sub III 
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with it several corollaries (most of which dealt with by international instruments: infra) relative to 
careers, income, discipline and so forth. Personal independence must be also accompanied by 
institutional independence. The judicial branch and the judiciary must be largely administered by 
judges themselves, whose professional life should not be subject to any external influence although 
indirect or purely abstract. In this respect we acknowledge the existence of European democracies 
of systems where despite the judiciary and the judicial branch are variously connected to ministries 
or department of justice the fairness and factual independence of the judicial function are 
undisputed, thanks to the self-restraint of political majorities and the supervision of the public. 
However, legal and institutional arrangements for the judicial sector must be aimed at ensuring 
effective independence of the law-determination function so that it is advisable to resort to 
independent judicial councils (cf. below).   
 
(23) The principle of independence is variously enshrined in crucial documents at the international 
and European level: the Universal Declaration of Human Rights and the United Nations Basic 
Principles on the Independence of the Judiciary; the International Covenant on Civil and Political 
Rights: the European Union Charter of Fundamental Rights; the European Convention for the 
Protection of Human Rights and Fundamental Principles; the CoE European Charter on the Statute 
of Judges. These various instruments must be regarded by parliaments engaging in judicial reform 
as the imperative source of inspiring supranational principles. Moreover, the consistency of the 
cited tools implies the existence of a universal value shared by the international community and 
indissolubly inherent to democracy. 
 
(24) Whether expressly provided by constitutions or not the independence must be considered as an 
inviolable principle of constitutional rank tacitly implied by all democratic constitutions. However 
specifically in cases of judicial reforms following drastic state failure, change of the form of the 
state and inaction of the judiciary in the defence of fundamental rights and values, it is utmost 
appropriate to provide for specific constitutional norms in order both to solemnly confer to the 
principle the highest possible dignity and to leave to parliaments and executives no room for 
surreptitiously violating or depriving the independence of its entire significance. 
 
(25) A second set of preconditions for the realisation of the judicial role encompass legal and 
organisational measures to ensure judicial impartiality and provide the justice system with means 
and procedures to fulfil its role. The former theme implies that legal norms must be provided to 
ensure that judges act objectively, that is in absence of any bias or personal interests, and treat 
citizens equally. Any judicial decisions must be reasoned and provided solely according to the law 
and its spirit, not according to the personal views and beliefs or judges. The latter issue pertain to 
procedures and means, material and personal, suitable to guarantee easy and free access of citizens 
to justice, and allow judges to administer justice according to the needs and to law. 
 
(26) Finally, the judicial function needs public confidence in justice and in judges individually, 
especially in countries where corruption, political influence, abuse and partiality determine negative 
perceptions by the public. Restoring confidence has proved the most challenging but also the most 
important of all conditions to be guaranteed by far-looking reforms. Public confidence does not 
mean popularity nor accountability to the public in the sense that applies to representative powers 
(legislature and executive). Rather it means confidence by citizens in that the judiciary is ruled 
solely by law and guided by public interest.  
 
ii. Judicial Reform and Constitutional Design  
 
(27) In a democracy based on legislative supremacy, the basic arrangements of the judicial branch 
must be restricted to primary legislation passed by parliaments and little room should be left to 
secondary legislation passed by the executive. The boundaries for the exercise of the legislative 
power of the executive must be set by means of detailed primary legislation passed by parliaments, 
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where the rule of people finds its highest and purest expressions. If governmental legislative 
initiatives are allowed by the legal system, arrangements must be made to ensure extensive debates 
in parliaments so that governmental initiatives are well scrutinized by the relevant parliamentary 
committees and assemblies. The former should make the most extensive use of legal expertise, in 
the form of ad hoc expert committees or working groups to whom technical choices should be 
entrusted. Political choices contrarily are uniquely prerogatives of representatives accountable to 
the people.  
 
(28) International experience matured in post-crisis nations, particularly in SEE, has shown the 
inappropriateness and paradoxical counter-productiveness of scarcely meditated reforms and 
patchwork-like interventions passed in response to hysteric demand coming from the public (for 
instance following outbreaks of violence) or due to international political pressures. Needless to 
say, legal reforms should not be aimed at achieving populist political gains or attacking political 
opponents. More generally, the sensitiveness of legislative choices likely to play a crucial role and 
determine deep changes in society requires the political majority to seek dialogue with the political 
minority and civil society (including law practitioners, academics, international counterparts) and 
achieve high-profile meetings of every concerned interests, included those of political and social 
minorities.     
 
(29) The legislative process should strictly follow a strategic attitude. The approach to legal reform 
(especially judicial reform, that touches upon the delicate balance between the state powers) should 
be systematic and aiming at the coherent and harmonious development of the legal framework. 
Consistency with constitutional values, international instruments and the EU acquis is a major 
priority. The legislative process should aim in the very first place at achieving a consistent and 
functioning system rather than a blurred array of stratified and uncoordinated provisions. In this 
respect, parliamentary committees should avoid engaging in simplistic transplant operations of 
foreign provisions disconnected from the domestic system. It must be stressed that the political 
process of approximation to the European Union does not imply that Western legal systems should 
be as such implemented in acceding, candidate, or pre-candidate countries. Reforms should build 
upon the principles of the EU acquis and international standards, but specific choices should be 
carried out - by means of constructive dialogue political majorities and minorities and civil society - 
respecting the cultural and legal traditions that are not in contrast with such principles. 
 
(30) In respect of judicial reforms in transition countries a fundamental lesson learnt in international 
assistance is the special care needed in the process of institutional design. Experience shows that 
transplanting certain judicial traditions from mature European democracies to developing countries 
may prove counterproductive. In stable long standing democracies the balance of public powers 
may rely, beyond legal arrangements, on the political culture of strict observance of the rule of law 
and self-restraint of ruling majorities and on the critical attitude of civil society and public opinion, 
which function as watchdogs for governmental abuse. Since these safeguard conditions may, and 
normally lack or are seriously unreliable in transition countries, legislators should avoid merely 
transplanting a certain European model – in other words the legal and institutional arrangements 
specific to one national experience – assuming the good results experienced in the donor country 
would be replicated in the recipient country. Indeed the factual lack of the conditions in the 
recipient may easily pave the way to political or other undue influence on the impartial 
administration of justice. For instance, entrusting Parliaments of powers to participate at any extent 
in the appointment, discipline or evaluation of judges or prosecutors may prove detrimental to the 
interest of justice. In countries where the political situation is unstable, the levels of political and 
judicial corruption are high and the ties between politics and organised crime strong and unveiled 
the judicial branch (including prosecutorial services) should be truly independent.  
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In concrete terms, this means that in such situations legislators should rather design strict 
mechanisms to isolate the judicial function from undue interference, drawing inspiration from the 
highest available standards.  
 
(31) Further, a fully independent judicial power, counterbalanced by appropriate accountability 
mechanisms, is crucial when state officials are or are believed to be closely linked or conditioned 
by criminal organisation and corruptors, or when they hold interests in economic sectors.  
 
(32) Building up an effective and independent judicial system necessarily implies the consideration 
of the overall constitutional arrangement providing a balance between powers. Consequently the 
features of judicial institutions must be seen in the broader context of constitutional reform, in order 
to achieve a consistent and balanced institutional design. For instance, the attribution of 
competencies in the judicial field to independent councils (which could include also administration 
and budgetary duties) is a question that should be decided in the broader context of the 
competencies of ministries or departments of justice to avoid overlappings, unbalance and 
institutional conflict.     
 
iii. Judicial Councils and the Independence of the Judicial Function  
 
(33) In order to ensure effective independence of the judicial role many countries throughout the 
world increasingly resort to independent judicial councils which are variously arranged and 
entrusted with a variable set of competencies.  
 
(34) The main and minimal objective of any judicial council plainly is guaranteeing the 
independence of the judiciary (in some countries of prosecutors as well), providing institutional 
mechanisms for holding the judicial branch accountable preserving at the same time the judicial 
function from the interference that may intuitively result from any abuse of inspecting or 
disciplinary powers. Certain judicial councils also aim, expressly or implicitly, at achieving 
additional goals (the first appears indeed inherent in any judicial council): enhancing the 
effectiveness and efficiency of the judicial function and improving the management of the public 
resources devoted to justice. 
 
(35) According to a theorisation of the European Commission for the Efficiency of Justice (2003) 
two models for judicial councils have developed in the European experience. The distinctive 
elements would be that in the Southern European model (France, Italy, Spain and Portugal) the 
bodies are constitutionally rooted and fulfil only primary functions in the safeguarding of judicial 
independence (namely the appointment and discipline of members of the judiciary), while in the 
Northern model (Sweden, Denmark, Ireland) the councils, in addition to primary functions, have 
also far-reaching powers in the area of administration (supervision of judicial registry offices; case 
loads and case stocks; flow rates; promotion of legal uniformity; quality care and so on) and court 
management (like housing; automation; recruitment; training) and, in addition, play an important 
part in the budgeting of courts (involvement in setting, distributing and allocating judicial budget; 
supervising and controlling of expenditures)4.  
(36) However, the fundamental questions that should be analysed when engaging in the 
establishment or reform of a judicial council in transition countries are: 
 

                                                 
4 Indeed the theorisation does not give account of other crucial distinctive features that, equally as the range of 
competencies underlined in the paper, characterise significantly the institutional design of a democracy. Among those: the 
attribution to the council of decision-making powers rather than mere advisory functions or co sharing of power with 
other organs whereas only in the former case the independence of the judiciary is ; the separation or joining of judges and 
prosecutors) – 
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Scope: whether the constitutional principle of independence should apply both to judges and 
prosecutors or exclusively to judges; subsequently, whether the council should encompass both 
judges and prosecutors or, alternatively, if one twin prosecutorial council should be established to 
mirror the independence 
 
Constitutional Provision: whether the structure and competencies of the council should be 
embedded in the constitutional charter in order to emphasise the equality of the institution with 
respect to other constitutional organs 
 
Degree of Independence: relations of the council with the legislature and the executive and extent 
of the independence-safeguard powers attributed to it: whether the council should be entrusted with 
decision making powers in the appointment and discipline or if it should serve merely as an 
advisory body 
 
Range of competencies: whether the attributions of the council should be limited to independence-
safeguard powers (selection, transfer, evaluation, discipline) or should in addition embrace other 
justice-administration issues 
 
Composition: whether the council should be composed exclusively of judges (and prosecutors) or 
should be mixed, bringing together also ex officio members and/or members nominated by the 
Assembly or the government. 
 
Key Recommendations  
 
(37) (A) Posing in the Constitution the principle of independence and of subjection only to the law 
both for judges and prosecutors; (B) Establishing in the Constitution either one encompassing 
council or two twin councils, judicial and prosecutorial  
 
Despite many respectable European democracies have traditionally drawn a neat line between 
judges and prosecutors (the latter seen as representative of the executive and as the party of the trial 
opposed to the accused), we believe that providing prosecutors of developing democracies with the 
same guarantees as judges and subjection only to law presents undisputable merits. Firstly there is 
an international tendency (for instance expressed in the International Criminal Court Statute) to 
characterise the prosecutor as an impartial organ of justice which would imply the recognition and 
protection of adequate impartiality from external influence. Moreover, insulating the judiciary alone 
from undue political pressures while leaving prosecutors to the mercy of political interference 
would prevent prosecutors from investigating and taking to the bar corrupted segments of the 
institutions, as it is invariably the case of many countries in SEE.  
 
(38) (C) Providing for effective and far-reaching independence of the council (s) by attributing to it 
decision-making powers rather than mere advisory functions, at least in the fields intimately related 
to the independence and accountability of judges/prosecutors: appointment, promotion, transfer, 
dismissal and discipline
 
Undeniably the attribution to councils of mere advisory functions instead of full decision-making 
powers (at least in the areas identified above) would miss the goal of insulating the judicial role 
from the political power, which would have the last word and would bring into the selection or 
disciplinary process political variables difficult to reconcile with the principle of independence. 
(39) A troubling question is whether powers of inspection and to trigger disciplinary actions should 
be reserved to the council (in addition to adjudicating powers) or entrusted solely or also to 
ministries or departments of justice. The former situation would probably prove unbalanced as the 
council would be playing incompatible roles – accuser and judge. Abstractly the latter arrangement 
would not necessarily be in conflict with the principle of independence provided that the 
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adjudication of disciplinary infringements is fully reserved to the council, also with judicial redress 
mechanisms; the power of inspection is consistent with the competencies reserved to the ministry, 
meaning that it will not involve judicial discretion as such but rather organisational issues such as 
the use of resources, access to justice, promptness of the judicial service and so forth (for instance, 
while delays in delivering judgements could be for contested, unlikely the inappropriateness of the 
decision); ministries of justice or their representatives play no role in the disciplinary adjudication. 
If these conditions are met the risk of undue political pressures by means of inspections or 
disciplinary actions, recently experienced in EU countries, would me minimised.   
 
(40) (D) Councils should be composed by a majority of judges/prosecutors and a minority of non-
judicial members nominated preferably by parliaments. Ex officio members could include highest 
ranking judges and prosecutors and should not include representatives of ministries of justice
 
The membership of representatives of ministries of justice (even without right to vote) may raise 
concerns especially if the ministry is attributed inspective powers or disciplinary action.  
 
iv. Case Studies: Judicial Councils and the Independence of the Judicial Role in Albania, 
FYROM, Bosnia-Herzegovina, Romania and Bulgaria   
 
(41) In Albania the High Council of Justice (HCJ)5 makes proposals to the President of the 
Republic on the appointment, transfer and dismissal of judges and holds decision-making powers in 
discipline. It consists of fifteen members of which three ex officio, namely the President of the 
Republic (who chairs it), the President of the High Court, and the Minister of Justice; three non-
judges lawyers elected by the Assembly; nine judges elected by the National Judicial Conference 
(the body that brings judges together). The functioning of the HCJ has recorded improvements. A 
number of regulations have been enacted in order to guarantee the effectiveness and transparency of 
internal decision-making procedures. Progress was achieved in the definition of principles and rules 
for the evaluation of the professional performance of judges as grounds for a fair career 
development system.  
 
(42) The existence of two parallel inspection services for the judiciary, one part of the HCJ and one 
under the Ministry of Justice, without any clear attribution of competencies and responsibilities, has 
resulted in inactivity and ineffectiveness and should be addressed as a matter of urgency. This 
inspection power of the Ministry of Justice inspectorate may result in a threat to the independence 
of the judiciary, also taken into account that the Minister is member of the HCJ. Ministerial 
inspections should be restricted purely to administrative matters and ethical and professional 
questions should be attributed exclusively to the HCJ Inspectorate. Lately political conflict has 
arisen between the Cabinet through the Minister of Justice, and the President of the Republic 
regarding questions related to the composition of the Council, allegedly unlawful.  
 
(43) The Office for the Administration of the Judicial Budget (OAJB) is the body responsible for 
the administration of the courts’ budget in Albania.  The OAJB is headed by a Board composed by: 
the Chairman of the High Court; a member of the High Court; two chairmen from the Appeal’s 
Courts; 4 judges from the district courts; a representative of the Ministry of Justice. 
 
(44) In Albania the Prosecution Office Council which comprises one representative of the 
President, one representative of the Minister of Justice and five prosecutors has merely advisory 
functions while decision powers are reserved to the General Prosecutor and, for the main decisions, 
to the President of the Republic upon proposal of the General Prosecutor.  
 

                                                 
5 http://www.kld.al/ - HCJ web-page 

  

 
13

http://www.kld.al/


(45) The High Judicial and Prosecutorial Council (HJPC)6 came into being as Bosnia and 
Herzegovina institution in June 2004.  The HJPC consists of a total of fifteen members: eleven 
judges or prosecutors from the Entities (selected by judges and prosecutors from different 
categories), two attorneys (one selected by the Bar Chamber of each Entity), and two other 
members (selected one by the State Parliament of Bosnia and Herzegovina and one by the Council 
of Ministers). The HJPC has broad powers in relation to the judiciary, at all levels of government, 
including the appointment and disciplining of judges and prosecutors.  The relevant law sets out 
strict eligibility criteria for appointment to the bench, including a detailed application process, 
detailed disclosure of personal interest, interviews, investigations, etc. The budgetary process for 
the judiciary is fragmented across a range of budgetary authorities. This leads to considerable 
disparities in the funding of the judiciary and in the quality of courts which, in turn, give rise to 
serious concerns about the equality of citizens before the law. 
 
(46) In Bulgaria the Supreme Judicial Council (SJC) appoints, promotes, transfers and dismisses 
magistrates. It is composed by 25 members: ex officio the Chairman of the Supreme Court of 
Cassation, the Chairman of the Supreme Administrative Court and the Prosecutor General; 11 
members elected by the National Assembly (5 judges, 1 prosecutor, 1 investigator, 2 attorneys at 
law and 2 law professors); 11 members elected by the bodies of the judiciary (six are elected by the 
judges - three elected by prosecutors - two elected by investigators). The terms of office is 5 years 
and members are not eligible for immediate re-election.  
 
(47) The SJC: makes decisions for appointing, promoting, demoting, transferring and removing 
from office of judges, prosecutors and investigators; adjudicates disciplinary trials brought against 
judges, prosecutors and investigators, chairs and deputy chairs of courts, prosecution offices and 
investigation services; attests and decides on magistrates irremovability in the specified 
circumstances stipulated in the Constitution; submits for approval by the Council of Ministers the 
budget of the judiciary and supervises its spending.  
 
(48) An outstanding problem remains the appointment of judges and prosecutors without 
competition, on the basis of an extraordinary procedure set in the law on judiciary. A risk exists that 
objective criteria were not applied.7 Amendments to the law on the judiciary, which were adopted 
in April 2006, foresee the application of the principle of competition for the recruitment of 
magistrates. Amendments to the Constitution were adopted in March 2006. The newly adopted 
constitutional amendments allow the Minister of Justice to play a role in judicial budget; training of 
magistrates; promotion, dismissal and personnel issues; management of courts infrastructure; 
judicial processing of cases.  
 
(49) While the Supreme Judicial Council (SJC) continues to have a final say on all these important 
issues, its role is weakened by the fact that it is not a permanent body. Its members are full time 
magistrates, often heading courts, prosecution or investigation offices entailing a considerable 
amount of responsibilities. In view of this and of the fact that the Supreme Judicial Council has 
only 65 staff members, it will remain a considerable challenge for it to act in practice as a 
counterbalance to the Minister of Justice and to contribute substantially to the policy formulation in 
the further reform of the justice system.  Against this background, the constitutional amendments 
leave ambiguities regarding the guarantees of the independence of the judiciary. Any ambiguity 
must be removed.8

 
(50) In the Former Yugoslavian Republic of Macedonia the Judicial Council of the Republic (JCR) 
is the body competent for proposing the appointment, dismissal and disciplinary decisions 

                                                 
6 http://www.hjpc.ba/Home.aspx - HJPC web-page 
7 EC – Bulgaria 2005 Comprehensive Monitoring Report 
8 COMMISSION STAFF WORKING DOCUMENT – BULGARIA - May 2006 Monitoring Report 
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concerning judges, such decisions being taken by the parliament. It is composed of seven lawyers 
elected by the parliament. Judges and prosecutors are appointed and dismissed by the parliament.  
The decisive role of the Judicial Council and of Parliament in the election of the President of the 
Supreme Court, the presidents of the other courts and of the judges has led to party-political 
influence.  The role of Parliament in disciplinary proceedings is also not in accordance with 
international standards and opens up the possibility of political interference.  The independence, as 
well as the quality, of the judiciary is further weakened by the absence of a comprehensive merit-
based career system and an appropriate disciplinary system for judges. The government adopted a 
Strategy and an Action Plan on Judicial Reform in November 2004 which mainly aims at increasing 
the independence and efficiency of the judiciary. The reform affects the structure of the judiciary 
and will require changes to the Constitution. The strategy identifies a set of measures which 
includes changes in the selection and training of judges, allowing a professional and merit-based 
system of selection and career development (eliminating the role of Parliament in appointments and 
dismissals of judges and prosecutors). It includes a reform of the Judicial Council and the creation 
of a supervisory body to monitor the performance of judges9. 
 
(51) In Romania the Superior Council of Magistracy (CSM)10 is the body responsible for 
magistrates’ careers and organisation of courts and prosecution offices. The CSM members are 
elected for a non-renewable six-year mandate. Recently there was a formal transfer of powers from 
the Ministry of Justice. Further training and the accumulation of the practical experience will be 
required for the CSM to be able to perform all its responsibilities effectively. Budgetary powers for 
the court system remain with the Ministry of Justice but there is a proposal to transfer these powers 
to the High Court of Cassation and Justice in 2008. Given the role of the CSM in the  safeguarding 
of judicial independence and the need of financial independence, it would seem a logical solution 
for budgetary powers to be transferred to the CSM rather than left with the High Court, a working 
court with heavy workload11.  
 
(52) Since the appointment of its new President and Deputy President in January 2006, cooperation 
between the judiciary and the Ministry of Justice has improved. The CSM Inspection Department 
now comprises 50 positions, 18 of which have been filled. Criteria for recruiting inspectors have 
been agreed. The CSM has designed a system that assigns a unique registration number to each case 
to allow the collection of accurate statistics and an effective allocation of resources. This system 
operates on a pilot basis in some courts in Bucharest and is planned to be fully operational 
throughout the country by the end of 2006. Of the 14 elected members of the CSM, eight continue 
to work only on a part-time basis despite their responsibility to represent all Romania's judges and 
prosecutors. Six of these are believed to face potential conflicts of interest in disciplinary matters, 
given that they hold leading positions in courts or prosecution offices. The CSM role in 
modernising management in courts and prosecutor offices, in applying disciplinary procedures, in 
checking the quality of judgments, and in controlling the full observance of objective criteria for 
recruiting magistrates and CSM staff needs to be further strengthened.12  
 
 
 
 
 
 
                                                 
9 ANALYTICAL REPORT for the Opinion on the application from the former Yugoslav Republic of Macedonia for EU 
membership – 9 November 2005 
10 http://www.csm-just.ro/csm/index.php?cmd=91 – CSM web page 
11 EC – Romania 2005 – Comprehensive Monitoring Report 
12 COMMISSION STAFF WORKING DOCUMENT – ROMANIA - May 2006 Monitoring Report 
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III. THE ROLE OF PARLIAMENTS AND THE ACCOUNTABILITY OF THE JUDICIAL 
FUNCTION  
 
i. The Role of Parliaments in the Implementation of Judicial Reforms 
 
(53) Parliaments are legislative bodies and the highest expression of representative democracies. As 
such they intuitively play a crucial role not only in passing judicial reforms but also in overseeing 
their implementation. Legal arrangements are not immutable in time and space; being expression of 
society they must evolve with its changes, demands, challenges and prospects. Factual 
implementation of reforms also provides indispensable information on the enforceability and 
appropriateness of legal norms. It is a living evolution whose boundaries are set relatively steadily 
in constitutions and in international instruments.  
 
(54) The role of parliaments in the implementation stage does not imply interfering with the judicial 
role, although indirectly. Accountability mechanisms of the judicial function with their own 
peculiarities (of which account is given below) are outside the remit of parliaments, in compliance 
with the principles of separation of powers and independence of the judicial role. To the contrary 
parliaments should oversee the implementation of passed reforms by the organs of the executive 
(ministries or departments of justice or other governmental agency) tasked with enforcing legal 
reforms providing financial means, organisational measures, secondary legislation, infrastructure 
and so on. The executive is politically accountable to parliaments for failures or delays in 
implementing reforms.    
 
(55) Due to the complex functioning of assemblies, extent of their political agenda and unsuitability 
to deal with technical issues, the main role in oversight is assumed by parliamentary committees. 
Their procedures should be relatively informal and speedy and allow appropriate technical support 
of lawyers, enforcement experts, statisticians and any other relevant professional figures. Wide use 
should be made of expert working groups and consultants and close ties should be maintained with 
donors and international assistance-providers. Permanent analyses teams should be constituted to 
look regularly on the effectiveness of legal and organisational arrangements, while ad hoc 
committees (permanent or temporary) could well be established to inquire into judicial issues of 
general interest such as committees on phenomena of criminal nature (like organised crime or 
international terrorism) or having predominant social impact (like divorce, child protection, access 
to justice and so forth). 
 
(56) Findings of parliamentary committees should be debated by assemblies and give rise to 
appropriate political initiatives which could well include the political evaluation and criticism of the 
efficiency, effectiveness and fairness of the judicial function. Such initiatives cannot lead to 
political accountability of the judicial role or to interference in judicial councils or similar 
institutions. They could rather trigger interventions of competent organs and lead to re-meditation 
and revision of any defective or inappropriate reforms.    
 
ii. The Accountable Independence of the Judicial Role 
 
(57) Substantive democracy grounds on the separation of functions and powers: lawmaking 
attributed to the legislative power; law determination entrusted to the judicial power and law 
enforcement, of which is tasked the executive. The principle of the separation of powers expresses 
the essence of democracy: if a single power would create law, adjudicate disputes (in other words: 
determine what the law is) and administer the public welfare (that is: enforcing the law) 
governmental abuse and unacceptable restrictions to freedom of individuals would result. However, 
the principle does not imply neither that public powers may overstep their authority or that any 
branch may act unlawfully. Rather the separation of powers requires a balance among the powers 
that preserves the independence of each in the context of definite reciprocal supervision. Any of the 
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powers, in other words, is independent as long as it acts lawfully. It is to the judicial role to 
establish what is lawful and to make rights and duties effective. As a consequence the independence 
of the judiciary from other powers is the highest expression of the separation of powers in a 
democracy. However, also the judicial function must be administered lawfully. Mechanisms must 
then be established, involving in the first place parliaments (the majoritarian institution that 
represents the people), to ensure a balance between the independence of the judiciary and the 
accountability of public powers in a democracy. The separation and balance of public powers, and 
the accountability of judicial function are therefore questions inherent to the shape of democracy.  
 
(58) Judges and prosecutors are not and should never be regarded in any way as representatives of 
the people. Subsequently they cannot be accountable to the people in the same way as the 
legislature. Generally it is sufficient that the judicial function reflects the values accepted in society; 
therefore its accountability must reflect the independence and role of the judicial branch in a 
democracy.  
 
(59) Independence and accountability of the judicial function revolve around the following 
institutional arrangements:  
 
(60) The function of law determination must be independent from other powers, meaning that it 
must be subject only to the constitution and law, regardless any possible disapproval by the public 
or political powers of judicial decisions. 
 
(61) The governance structure of the judicial power (see II, iii) must be independent from the 
political process. Appropriate resources must be allocated and fair mechanisms established to avoid 
that the management of resources is politically driven or motivated.  
 
(62) The rules of procedure must ensure reason-giving of judicial decisions, as to allow criticism 
and redress; guarantee the participation of interested parties in the decision-making process and 
provide for redress mechanisms entrusted to higher judicial authorities. 
 
(63) Ex post monitoring mechanisms must be set through legislative oversight (III, i). 
 
(64) The last variable is worth being further specified. Intuitively, legislative oversight of the 
judicial function cannot mean that judicial decisions could be overruled or otherwise influenced, 
even when they are believed to be unjust. Revision of judicial decisions is effectuated through 
appeals and other means of redress. The accountability of judges and prosecutors should be a 
prerogative of independent judicial councils.  
 
 
IV. CHALLENGES AND RECOMMENDATIONS  
 
(65) The judicial sector and its reform encompass many and heterogeneous issues worth being dealt 
with, for each one of which a complex array of norms and practises has emerged in time at both the 
domestic and international levels. However, the foundations of these various disciplines, at least in 
the European perspective, are enshrined in the principles developed within the European Union, the 
United Nations, the Council of Europe and the OSCE. Among these vast topics we have here 
identified questions for debate that assume specific relevance in the European experience and touch 
upon the role of parliaments and the balance of powers in modern democracies.   
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i. The Challenges for SEE Parliaments. Setting Priorities13

 
(66) Evaluation of judicial systems (source CEPEJ, 2002) 
 
- Public Expenditure on Courts and Legal Aid 
- Access to Justice 
- The Judiciary and the Courts  
- Court Performance  
- Public Prosecutors  
- Legal Professionals ( Lawyers, Bailiffs, Mediators) 
- Fair Trial mechanisms 
 
ii. Recommendations14

 
(67) Lessons for future reforms (source World Bank, 2005) 

 
- The Need to Complement Structural Independence with Operational Independence  
 
- The Need to Link Increased Independence with Strong Accountability 
 
- The Need to Improve Efficiency 
 
- The Need to Follow up on Lawmaking with Implementation and Enforcement 
 
- The Need to Take a Broad View of Legal and Judicial Reform 
 
- The Importance of Process and the Impact of Donor Influences 
 
 

                                                 
13 This section is expected to be completed with the workshops conclusions. 
14 This section is expected to be completed with the workshops conclusions. 
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