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UNFAIR TERMS: 
REPORT ON EUROPEAN COMMISSION WORKSHOP OF 5TH MAY 2006 

INVESTIGATION IN EP RELATED LEGISLATIVE PROCEEDINGS 
 
 
 
1. Introduction 

 

On May 5th 2006, the European Commission organized a Workshop on unfair terms in business 
to consumers contracts, where the experts and stakeholders from Member States were invited to 
discuss the current state of the relevant Acquis, in particular Directive 1993/13/EEC of the 
Council of 5th April 1993 on unfair terms in consumer contracts1, and to bring their comments 
on its envisaged revision.  

In the course of the examination of the evolution of the Acquis in matter of consumer protection 
law, Policy department C also thought interesting to have a look at the recently adopted 
Directive 2005/29/EC of the European Parliament and the Council of 11 May 2005 concerning 
unfair business-to-consumer commercial practices in the internal market2 (‘Unfair Commercial 
Practices Directive’). Indeed, during the legislative procedure the European Parliament 
considered issues, which are similar or linked to those envisaged in Directive on unfair terms 
issues. It seemed thus interesting to have a look at the evolution of the legal solutions adopted 
between 1993 and 2005 on similar issues, also taking into account the move to co-legislative 
procedure in the area of consumer protection law. 

This note puts in parallel the applicable law, the discussions in the European Commission 
working group on the revision of the Acquis on unfair terms and, when available, the positions 
of the European Parliament and of the Council expressed in the course of the adoption of the 
above-mentioned directives. 

2. Discussion points on unfair terms 

 

2.1 Definition of unfair terms.  

 

Directive 93/13/EEC 

Art.3: The contractual term which has not been individually negotiated shall be regarded as 
unfair if, contrary to the requirement of good faith, it causes a significant imbalance in parties` 
rights and obligations arising under the contract, to detriment of the consumer. 

A term shall always be regarded as not individually negotiated where it has been drafted in 
advance and the consumer has therefore not been able to influence the substance of the term, 
particularly in the context of a pre-formulated standard contract. The fact that a certain aspect 

                                                 
1 Official Journal L 095 , 21/04/1993 P. 29 - 34 
2 Official Journal L 149 , 11/06/2005 P. 22 - 39 
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of a term has been individually negotiated shall not exclude the application of this Article to the 
rest of a contract if an overall assessment of the contract indicates that it is nevertheless a pre-
formulated standard contract.  

Where any supplier or seller claims that a standard term has been individually negotiated, the 
burden of proof in this respect shall be incumbent on him.  

 

Legislative procedure on Directive 93/13/EEC 

During the legislative procedure, the European Parliament proposed a larger definition as the 
one finally adopted i.e. the contractual term, which has not been individually negotiated shall 
be regarded as unfair  if, contrary to the requirement of good faith, it causes a significant 
imbalance in parties' rights and obligations arising under the contract, to detriment of the 
consumer, or causes the performance of the contract to be significantly different from what 
the consumer could legitimately expect.  

 

Comments from experts of the Commission workshop 

The definition in the current Directive is based on distinguishing individually negotiated terms 
from non-individually negotiated terms. The Directive contains provisions for non-individually 
negotiated terms.  

The approach to individually negotiated terms comes out from the basic principle that parties 
should be free to agree on anything and once a contract was concluded pacta sunt servanda 
principle applies. The praxis also shows that individually negotiated terms may be unfair, 
especially if the information was insufficiently or not clearly presented to the consumer before 
the contract has been concluded.  

2.2 Unfairness criterion 

 

Directive 93/13/EEC 

Art.3: 

- contrary to the requirement of good faith 

- significant imbalance in parties´ rights and obligation 

 

Art. 4: Circumstances which may be taken into consideration while deciding on the unfairness 
of a term: nature of goods and services, time of conclusion of the contract, circumstances' 
attending the conclusion of the contract, all other terms of the contract or of another contract on 
which it is dependent. Under the current Acquis the price, remuneration and main subject matter 
of the contract may be taken into account only if these terms are written in other than plain 
intelligible language.  
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Legislative procedure on the Directive 93/13/EEC 

During the legislative procedure on the Directive the European Parliament proposed a second 
criterion for assessing whether a contract term is unfair. According to this criterion, a term is 
regarded as unfair if, contrary to the requirement of good faith, it causes the performance of the 
contract to be significantly different from what the consumer could legitimately expect. 

The inclusion of this second criterion would help to clarify the meaning of the phrase “unfair 
term”. It also has the advantage of showing clearly that the requirement of good faith is not 
restricted to the circumstances prevailing at the time the contract has been drawn up, but extends 
to the probable consequences of its performance for the consumer. (COM-93-011) 

 

Comments from experts of the Commission workshop 

The unfairness criterion results from the definition stated in article 3 of the Directive, but it 
would be appropriate to change the wording and define clearer that good faith and significant 
imbalance are cumulative criteria. In this way, experts suggested to add that the consumers are 
not bound to terms to which they had no real opportunity to become acquainted before the 
conclusion of the contract. 

For the contract terms, which are drafted in plain and intelligible language, experts suggested 
that the unfairness test would extend neither to the definition of the main subject matter of the 
contract, nor to the adequacy of the price to be paid. Some observers however called for a 
precise definition of the exact meaning of a "main subject matter of the contract".   

In the current situation, it has been proposed that terms may be subject to the unfairness test 
according to applicable provision of national law.  

 

The workshop considered the possibility of including in a future directive a general provision 
defining "good faith", insofar it is an instrument that helps European law to develop itself. The 
Law experts from Member States did not come to a common conclusion because of the 
argument that the term "good faith" has not the same meaning in all Member States, or even 
does not exist at all in any Member States, e.g. in The United Kingdom and Denmark. The good 
faith is a legal notion, which is only known in Civil law systems. They suggested replacing the 
reference to good faith by the wording "fair and reasonable".   

2.3 Effects of unfair terms  

 

Directive 93/13/EEC 

Art. 6: Member States shall lay down that unfair terms used in a contract shall, as provided for 
under their national law, not be binding on the consumer and that the contract shall continue to 
bind the parties upon those terms  if is capable of continuing in existence without the unfair 
terms. 
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Legislative procedure on the Directive 93/13/EEC 

During the preparatory legislative work other wordings were considered by the European 
Parliament i.e. "null and void", "non existence" or "not binding", with the intention specifically 
to ensure that no unfair terms may be enforced to the detriment of a consumer. The precise legal 
classification should be left to the legal system in each Member State. It appears that the term 
"void" was assumed as still not sufficiently neutral. This is why the wording "not binding to the 
consumer" has been proposed.  

(COM-93-011) 

 

Comments from experts of the Commission workshop 

 

The workshop outcome on this point was to set more in details the effects of unfair terms.  

Wording proposal of the experts: 

Contract terms, which have not been individually negotiated, should bind the party who was 
unaware of them only if the party who supplied them has taken reasonable steps to draw the 
other party's attention to them before or when the contract was concluded.  

Consumers should not be bound to terms to which they had no real opportunity to become 
acquainted before the conclusion of the contract. Terms are not brought appropriately to the 
other party's attention by a mere reference to them in a contract document, even if the party 
signs the document (e.g. internet sales, where it is often stated "...to read the conditions of the 
contract, click on the link below...").  

 

While revising the Directive, it would be appropriate to clarify the following: 

• Shall the occurrence of an unfair term in a contract influence the existence of the whole 
contract?  

- shall then the whole contract be null and void, considered as non-existing; 

- is there a possibility to remedy - who shall have the right to remedy it (court, parties); 

- who shall have the right to invoke the unfair terms at the court (both parties, only the 
consumer).  

• The question of third parties bound by that contract. 

• Under which law shall the unfair terms be considered.  
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Legislative procedure on the directive 2005/29/EC 

As an additional element, it has to be noticed that, during the legislative procedure on the 
Directive 2005/29/EC on unfair commercial practices, the Council refused the "country of origin 
principle" under which the law of the Member State where the trader is established is applicable. 

The law applicable will still be depended by the international private law rules of each Member 
State. 

2.4 Transparency 

 

Directive 93/13/EEC  

Art.5: ... all terms offered to the consumer in writing must always be drafted in plain, intelligible 
language. In doubts, the interpretation most favorable to the consumer shall prevail.  

Comments from experts of the Commission workshop 

The transparency according to the Directive is meant as a requirement on the language.  

The experts call for an even more precise wording e.g. plain, intelligible, legible and clearly 
presented. The transparency requirement shall be extended on the demand for sufficient and 
clearly presented information provided to the consumer before concluding the contract. 

During the working group it was proposed to make a clear separation between essential and 
non-essential terms (e.g. contract conditions on while internet sales), where the essential terms 
should be presented clearly and visibly. 

The lack of transparency shall be regarded as an incentive to an unfairness test. 

 

Case law 

ECJ, Judgement of May 10th 2001, Commission vs Netherlands, case C-144/99 and Opinion of  
Advocate General Tizzano: the lack of transparency is a criterion of unfairness. 
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2.5 List of unfair terms 

 

Directive 93/13/EEC 

The Annex contains an indicative and non-exhaustive list of the terms which may be regarded as 
unfair.  

 

Legislative procedure on the Directive 93/13/EEC 

During the legislative procedure on the Directive the most discussed point was the legal nature 
of the list:  

• enumerative or indicative; 

• exhaustive or non-exhaustive; 

• black or grey. 

The European Parliament while discussing the legal nature of the Annex reintroduced the 
principle of a “black list”, a list of terms always regarded as unfair.  

However, this is somewhat ill-suited to the present of the Annex, chiefly because of the 
discretionary terms contained in many of its clauses. Furthermore the discussion within the 
Council showed that the majority of Member States would not readily accept a completely 
"black list".  

However, the solution envisaged in the common position is not entirely satisfactory either. The 
idea of an indicative list is too vague to give clear indications of the aims. It has been underlined 
that this vagueness would also make transposition to this part of the text more difficult. 

In view of this, the Commission felt that it would be useful to give the Annex a more specific 
legal force, and has therefore incorporated the principle of a list of types of terms presumed to 
be unfair. 

Generally speaking, all terms listed can be presumed to be unfair, but this presumption may be 
contested by a seller or supplier who uses this type of a term in specific situation. (COM-93-
011) 

The current Directive thus contains a so-called "grey list" - list of terms which may be 
considered as unfair.  Currently the list is indicative and non-exhaustive.  
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Directive 2005/29/EC 

The directive 2005/29/EC on unfair commercial practices already contains a black list of 
commercial practices, which are in all circumstances regarded as unfair. 

It is a single list which shall apply in all Member States and can only be changed by revising the 
directive. On the European Parliament motion, the Commission should put forward every 5 
years a proposal for a revised list of commercial practices, which are in all circumstances 
considered as unfair. The reason for adopting a black list was to ensure a higher level of 
consumer protection.  

This Directive contains a "black list" which is non-exhaustive and enumerative. 

2.6 Model contracts 

 

During the working group, some experts and stakeholders suggested creating "model B2C 
contracts", where official bodies representing consumers and enterprises would be involved in 
their writing, with the aim to ensure a higher level of consumer protection and consumer 
confidence in B2C contracts. Another question is: should these model contracts be negotiated at 
the national or the European level?  

At least, this would indicate setting a "positive list of terms, which should always be regarded as 
fair".  

2.7 Dispute settlement: administrative or judiciary bodies  

 

The workshop pointed out the possibility that also particular administrative bodies could be 
entitled to take a decision whether a term is unfair or not. The consumer can decide to take this 
opportunity, before going to the court.  

The choice between judicial and administrative body already exists in the EU law - Directive 
98/27/ EC on injunctions for the protection of consumers' interests. 
 

 
 
 
 
 



 8

3. Annex - Table 
 

 
Discussion points Directive 93/13/EEC 

on unfair terms in 
consumer contracts 

Workshop  
on unfair terms 
- comments 

Directive 
2005/29/EC 
on unfair B2C 
commercial 
practices 

DEFINITION  
OF UNFAIR 
TERMS 
 
individually 
negotiated (IN) 
contracts 
 
& 
 
non-individually 
negotiated  (NIN) 
contracts 

- contractual term which 
has not been individually 
negotiated shall be 
regarded as unfair if, 
contrary to the 
requirement of good faith, 
it causes a significant 
imbalance in parties` 
rights and obligations 
arising under the contract, 
to detriment of the 
consumer. 
 
-a term shall always be 
regarded as not 
individually negotiated 
where it has been drafted 
in advance and the 
consumer has therefore 
not been able to influence 
the substance of the term, 
particularly in the context 
of a pre-formulated 
standard contract. 
 
-where any seller or 
supplier claims that a 
standard contract has been 
individually negotiated, 
the burden of proof in this 
respect shall be incumbent 
on him  
 
 

- proposal for setting 
rules  as well as for 
the individually 
negotiated terms, 
because they may 
also be unfair 
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UNFAIRNESS 
TEST 

-Significant imbalance 
- Good faith 
 

- Clearer wording 
- Replace good faith 
with fair and 
reasonable 
- Additional national 
tests may be 
applicable 
 

 

EFFECTS - Not binding on the 
consumer  
 
- Contract shall continue 
to bind the parties upon 
those if is capable of 
continuing in existence 
without the unfair terms 

- More detailed set 
the effects 
- Possibility of 
remedy 
- Important is the 
awareness of the 
consumer on the NIN 
terms and the real 
opportunity to 
become acquainted 
before the conclusion 
of contract 
 
 
 

 

TRANSPARECNY  - Plain, intelligible 
language 

- Plain, intelligible, 
legible language 
- Sufficiently and 
clearly presented  
information to the 
consumer before 
conclusion of the 
contract 
 

 

LIST - Indicative  
- Non-exhaustive 
- List of the terms which 
may be regarded as unfair 
(Grey list) 

-Non-exhaustive list 
of terms which are 
unfair if they have 
not been individually 
negotiated 
 
-Non-exhausting list 
of terms which may 
be regarded as unfair 
if they have not been 
individually 
negotiated 
 

- Non-exhaustive 
- Enumerative  
- List of commercial 
practices which shall 
be in all 
circumstances 
regarded as unfair 
(Black list) 
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MODEL 
CONTRACT 

 - Model B2C 
contracts on national 
level with official 
bodies supervision 
- Model contracts at 
the European level 
 

 

ADMINISTRATIVE 
BODY 

 - Choice for the 
consumer btw. 
judicial and 
administrative body 
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PRE-CONTRACTUAL INFORMATION: 
REPORT ON EUROPEAN COMMISSION WORKSHOP OF 28TH FEBRUARY, 2006 

INVESTIGATION IN EP RELATED LEGISLATIVE PROCEEDINGS 
 

1. Preliminary remarks 

 

On February 28th 2006 the European Commission organized a workshop on pre-contractual 
information in contract law, where the experts and stakeholders from Member States were 
invited to discuss the current state of the relevant Acquis and to bring their comments on the 
draft submitted by the Study Group and Acquis Group of the European Commission.  

This note puts in parallel the draft of the Study and Acquis Group on pre-contractual 
information, the discussion in the European Commission working group, the applicable law and, 
where available, the positions of the European Parliament and the Council expressed in the 
course of adoption of the relevant existing directives. It also refers, where useful, to the 
provisions of the new Services directive. 

2. Discussion on a general provision on pre-contractual information  

 

The draft on pre-contractual information, as presented in the Commission workshop, deals with 
the duty to provide information. Its provisions do not address the consequences of concluding a 
contract on the basis of the false or misleading information.  

The drafted articles attempt to establish general provisions, rather than a 
consolidation/reworking of the various contract-specific information duties already established 
in the Acquis communautaire.  

In the existing Acquis communautaire, there is no provision imposing a general obligation to 
provide pre-contractual information, which would applicable in the same time to all B2B and 
B2C contracts and to the supply of goods and services as well, as it is introduced in the 
abovementioned draft.  

On this background the following questions were broached:  

 

• Should this general obligation be applicable to all B2B, B2B and C2C contracts? 

• Should this obligation be restricted to the supply of both goods and services or even 
extended to the "whole subject matter of the contract"? 

• Should it be binding for the seller and the recipient of goods, services, as well?  

• And finally, is there a real need for such a general pre-contractual information 
obligation, or are the specific provisions already existing in the current Acquis 
communautaire sufficient?  



 12

3. Discussion points on pre-contractual information 

 

3.1 Duty to inform about goods and services 

 

Draft proposed by the Acquis and Study group 

 

Before the conclusion of a contract, a party has a duty to give to the other party such 
information concerning the goods or services to be provided as the party can reasonably 
expect, taking into account the standards of quality and performance which would be normal 
under the circumstances. 

 

Comments of experts and stakeholders 

Experts and stakeholders held the proposed wording for very vague and unclear, especially the 
expressions "reasonably expect" and "normal under circumstances". They seem to be confusing 
and not transparent, what might endanger the security of legal transactions. 

The experts think it is of a higher necessity to legally enshrine these terms in the directive in 
order to ensure the legal security of the consumers and sellers, as well and to specify closer 
what kind of information, at least groups of information, should come under the obligation. 

This article is envisaged to apply to both goods and services contracts, irrespective of whether 
the parties are businesses or consumers. In B2C relations this would have a mandatory 
character. At this point stakeholders from business sector commented such a rule is too broad to 
be sanctioned, and it seems to be too excessive. According to their opinion this provision should 
not be applicable to all contracts, at least not to services agreements. They called for a clearer 
distinction btw. B2B, B2C and C2C contracts in this field.  

The workshop broached a crucial question if there is a real need for such a general provision in 
EU legislation. Some experts think, that existing legislation is sufficient, and is not even 
possible to apply such a general duty to all kind of contracts, (e.g. contracts of little importance, 
copyright law contracts, controlled services, government controlled organisations like notarial 
services). The business sector consider to cover all contractual relations with pre-contractual 
information obligation would be completely disproportionate, and there is no practical need for 
a general obligation of this kind. 

On one hand, it should be kept in mind, that the European Commission has presented the CFR 
not to be a legislative instrument applicable to legal transactions, but to be a toolbox to facilitate 
law-making for EU institutions, where in this stage to have such a general provision seems to be 
very useful. And finally from a pure technical point of view, the general provision would not 
breach any of the current valid directives because of the principle lex specialis derogat legi 
generali mentioned below. 



 13

On the other hand, the precise wording of such a general provision highlights how it might be 
difficult to make a distinction between the elaboration of a European civil code and a so-called 
"tool box", which should be compulsory to European Institutions when drafting legislation.  

During the workshop it was also discussed whether the scope of the provision should be 
broader, covering information concerning the "main subject matter of the contract" rather than 
just concerning the goods and services to be provided. Experts incline towards not to extend the 
provision on the "main subject matter".  

 
Position of the European Parliament  

 
In the current Acquis communautaire there is no such a general provision expressing so clearly 
the obligation to provide information as presented in the draft. 

The Parliament has so far discussed the pre-contractual information obligation as for particular 
directives (e.g. Directive 85/374/EEC on liability for defective products, Directive 90/314/EEC 
on package travel, Directive 94/47/EC on timeshare, Directive 97/5/EC on cross-border credit 
transfers, Directive 97/7/EC on distance contracts, Directive 98/6 on price indication,  Directive 
99/44/EC on consumer sales, Directive 2000/31/EC on E-commerce, Directive 2001/95/EC on 
product safety, Directive 2002/65/EC on distance marketing of consumer financial services, 
Directive 2002/92/EC on insurance mediation, Directive 2005/29 on unfair commercial 
practices). 

The notions “reasonably expect” and “normally used” are commonly used in EU legislation.  

Similar wording as the proposed one is noticeable in the Directive 1999/44/EC on consumer 
sales, where the seller must deliver goods to the consumer which are in conformity with the 
contract of sale. The conformity with the contract is presumed if, among others, the goods are fit 
for the purposes for which goods of the same type are normally used. 

During the legislative procedure the EP stated that the phrase “normally used” might be 
clarified with the reference to the nature of goods, their appearance, purpose, absence of minor 
defects and useful life. The EP proposed the fitness for purpose test – shall include consideration 
inter alia of the following aspects of the quality of the goods: appearance and finish, freedom 
from minor defects, safety and durability. These were finally not incorporated in the final 
version of the directive.  

Directive 85/374/EEC on liability for defective products (Art. 6) sets up the legitimate 
expectation test – the safety which is a person entitled to expect, taking all circumstances into 
account, including: the presentation of the product; the use to which it could reasonably be 
expected that the product would be put; the time when the product was put into circulation.   
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3.2 Specific duties for the business marketing goods to consumers 

 

Draft proposed by the Acquis and Study group 

(1) In addition to Art. 1, where a business is marketing goods and services to a consumer, the 
business must, with due regard to all the circumstances and the limitations of the 
communication medium employed, provide such material information as the average consumer 
needs in the given context to take an informed decision on whether to enter into a contract. 

(2) Where a business uses a commercial communication which enables a consumer to 

make a purchase, the following information must be provided to the consumer where this is not 
already apparent from the context of the commercial communication: 

- the main characteristics of the goods or services, the address and identity of the business, the 
price, and, where it exists, the right of withdrawal; 

- peculiarities related to payment, delivery, performance and complaint handling, if they depart 
from the requirements of professional diligence. 

 
Comments from the workshop  

 
This article is presumed to be applicable only to business to consumer contracts. The 
stakeholders from business sector objected here it is difficult for a business to recognise while 
marketing goods or services, if he deals with consumer or business. 

 The experts raised objections mostly again the very vague wording used. They suggested 
setting clearly the meaning of the terms: average consumer, material information and 
professional diligence. 

Position of the European Parliament 

The notion of an “average consumer” is derived from the directive 2005/29/EC on unfair 
commercial practices.  

Recital 18: “…the average consumer, who is reasonably well informed and reasonably 
observant and circumspect, taken into account social, cultural and linguistic factors, as 
interpreted by the Court of Justice… National courts and authorities will have to exercise their 
own faculty of judgement, having regard to the case-law of the Court of Justice, to determine the 
typical reaction of the average consumer in given case.” This provision was adopted on the EP 
proposal. 

Case law on the notion of "average consumer": C-210/96 Gut Springenheide GmbH and 
Rudolf Tusky v Oberkreisdirektor des Kreises Steinfurt – Amt für Lebensmittelüberwachung, 
C-220/98 Estee Lauder Cosmetics GmbH & Co. OHG v Lancaster Group GmbH and C-44/01 
Pippig Augenoptik GmbH & Co. KG v Hartlauer Handelsgesellschaft mbH. 
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The notion of the “professional diligence” is also derived from the directive 2005/29/EC. 

Art. 2 (h) “professional diligence means the standard of special skill and care which a trader 
may reasonably be expected to exercise towards consumers, commensurate with honest market 
practice and/or the general principle of good faith in the trader’s field of activity.”  

The proposed draft deals with the notion of “material information”. The notion is also taken 
from the directive 2005/29/EC. 

Art.7: “...omission of material information is under the directive considered for a misleading 
omission… The following information shall be regarded as material: the main characteristics of 
the product; the geographical address and the identity of the trader; the price inclusive taxes or 
the manner in which the price is calculated and additional charges if applicable; the 
arrangements for payment, delivery, performance, and the complaint handling policy, if they 
depart from the requirement of professional diligence; existence of the right of withdrawal or 
cancellation”.  

In addition this directive states, that an Annex II contains a compulsory non-exhaustive list of 
information requirements established by Community law in relation to commercial 
communication, which shall be regarded as material.    

Member states are allowed to adopt stringent measures (Art.153 EC), but this stringent 
information requirement omission will not constitute a misleading omission under this directive 
(in order to reach a "full harmonisation").   

According to the EP amendment, the basic concept of the material information was 
supplemented with the wording “...this causes or is likely to cause the average consumer to take 
a transactional decision that he would not have taken otherwise”.  

3.3 Duty to provide information when concluding contract with a consumer who is at a 
particular disadvantage 

 
Draft proposed by the Acquis and Study group 

 
(1) In the case of transactions that place the consumer at a significant informational 
disadvantage because of the technical medium used for contracting, the physical distance 
between business and consumer, or the nature of the transaction, the business must, as 
appropriate in the circumstances, provide clear information about the main characteristics of 
the goods or services, the price including delivery charges, 

taxes and other costs, the address and identity of the business with whom the consumer is 
transacting, the terms of the contract, the rights and obligations of both contracting parties, and 
any available redress procedures. This information must be provided at the latest at the time of 
conclusion of the contract. 

(2) Where more specific information duties are provided for specific situations, these take 
precedence over general information duties under para (1). 
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Comments from the workshop  

 
This article seems to deal with a specific situation – significant informational disadvantage - 
where a positive obligation to provide information is felt necessary. Such a situation may be 
based on the means of communication used by the business, the physical distance between 
consumers and businesses, or the nature of a particular transaction. This means that such 
information obligations will arise when a contract btw. B2C is concluded at a distance.  

At this stage the experts and stakeholders suggested to focus on and incorporate in the draft the 
experience of the "distance selling". They called for an even more precise wording and 
explanation of the terms “significant informational disadvantage”. They commented that 
according to the draft, the consumer should then always be in a significant informational 
disadvantage every time he concludes a contract without meeting physically the business? 

The Study Group and Acquis Group presented the para 1 as a generalisation, and that it will be 
necessary to spell out in more details the item of information that should be provided in the 
context of specific contracts. It should be kept in mind that these provisions do not aim to 
provide for a review of the existing information obligations already part of the Acquis. This rule 
should be taken in the light of the lex specialis derogat legi priori principle. 

The experts and stakeholders called many times for an explicit specification, which information 
should come under this obligation. They think it is difficult to create a general list applicable to 
all B2B, B2C and in the same time to all goods and services contracts. They suggested it is 
better to set up a list of categories of information.  

The proposed draft has derived a list of categories from the directive 2005/29/EC on unfair 
commercial practices, which presents very broad and general categories of information that the 
seller should provide to the consumer.  

Position of the European Parliament 

 

The current state of the consumer Acquis is split in different sector directives. Each specific 
directive establishes various information requirements. The common features of these lists of 
information are: non-exhaustive, compulsory lists creating a minimum standard in this field, 
where Member States are allowed to adopt stricter measures and require more information to be 
provided in order to protect the consumer.  

 

The directive 2005/29/EC on unfair commercial practices set up these categories of 
information:  

- the main characteristics of the product;  

- the geographical address and the identity of the trader;  

- the price inclusive taxes or the manner in which the price is calculated and additional charges 
if applicable;  
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- the arrangements for payment, delivery, performance, and the complaint handling policy, if 
they depart from the requirement of professional diligence; 

- existence of the right of withdrawal or cancellation. 

During the legislative work the European Parliament proposed as well other categories on 
information: the exact content and origin in the case of foodstuffs, full details of the product 
guarantee and conditions of after-sales services and membership of a code of conduct, where 
applicable. Justification: This is in line with the EP resolution on the implications of the 
Commission Green Paper on European Union Consumer Protection for the future of EU 
consumer policy (PE T5-0101/2003), which emphasises the need to provide clear and adequate 
information to consumers. Finally this amendment was not adopted. 

The new Services directive itself provides for a larger information duty to the recipient of the 
services by the provider. 

Indeed, art. 26 requires the following information to be provided: 

"- name, legal status, address, contact details; 

- register and register number, if the provider is registered; 

- competent authority or single point of contact, if the provider exercise the activity, which is 
subject to an authorisation scheme; 

- VAT  identification number, if applicable; 

- if a regulated profession, any professional body with which is  the provider registered; 

-general conditions and clauses; 

- contractual clauses concerning the law applicable to the contract and/or the competent courts. 

IN addition, on recipient's request the following information should be provided: 

-  the main features of the service; 

- the price; 

- reference to the professional rules, if a regulated profession. 

All information shall be provided in a clear and unambiguous manner, and in a good time 
before conclusion of the contract. They shall be easily accessible at a distance and by electronic 
means, and they shall be kept up-to-date. " 

The directive 97/7/EC on distance contracts does not explicitly use the notion "significant 
informational disadvantage", but it sets a requirement of minimum standard of information 
that should be provided to the consumer. As it is visible from the recitals and the whole scope of 
the directive, in order to protect the consumer it intends to reduce to minimum the informational 
disadvantage resulting from distance communication btw. consumer and seller, by setting up  
the obligation to provide to the consumer an information prior to the conclusion of the contract; 
written confirmation of the information; right to withdrawal without giving any reason in a 
certain period of time. In this intention the European Parliament supported the proposal.   
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3.4 Clarity and Form of information 

 

Draft proposed by the Acquis and Study group 

 

(1) A duty to provide information imposed on a business is not fulfilled unless the information is 
clear and precise, and expressed in plain and intelligible language. 

(2) 

(a) Rules for specific contracts may require information to be provided in writing. Unless stated 
otherwise, writing may be replaced by another textual form on a durable medium, provided this 
is reasonably accessible to the recipient. 

(b) In the case of contracts between a business and a consumer concluded at a distance, 
information about the main characteristics of the goods or services, the price including delivery 
charges and other costs, the address and identity of the business with whom the consumer is 
transacting, the terms of the contract, the rights and obligations of both contracting parties, and 
any available redress procedures, as  may be appropriate in the particular case, need to be 
confirmed in writing at the time of conclusion of the contract. 

(3) Failure to observe a particular form will have the same consequences as breach of 
information duties. 

Comments from the workshop 

 
The proposed draft requires for fulfilling the duty to provide information that the provided 
information is clear, precise, expressed in plain and intelligible language, in a comprehensive 
and unambiguous manner. The experts supported this requirement because it helps to ensure 
the transparency of business to consumer relations.  

The stakeholders and experts called for a clear definition of the term "durable medium".  

Concerning distance contracts they proposed to use the experience of the distance contracts 
directives (e.g. Directive 97/7/EC on distance contracts, Directive 2002/62/EC on distance 
marketing of consumer financial services).  

Special discussion was held on the consequences for the breach to the form requirement. It 
must be kept in mind that if a supplier does not provide the required information to the 
consumer at all, it cannot be sanctioned in the same way, as if he provides the information, but 
does not use the proper form. This should be more clarified and distinguished in the proposal.   

 
Position of the European Parliament 

The current directives in the field of contract law, more or less use the same wording as the 
proposed one (clear and comprehensible manner, legible, comprehensible and accurate 
manner, clear information, clear and accurate, comprehensible to the consumer...) 



 19

The new Services directive use the wording clear and unambiguous manner (Art.26 para4) 
and plain and intelligible language (Art.7 para 2), which confirms these legal wordings as part 
of the Acquis. 

The notion of “durable medium” was for the first time mentioned in the directive 2002/65/EC 
on distance marketing of consumer financial services.  

Art. 2: “Durable medium means any instrument which enables the consumer to store 
information addressed personally to him in a way accessible for future reference for a period of 
time adequate for the purposes of the information and which allows the unchanged reproduction 
of the information stored”. 

Recital 20: “Durable mediums include in particular floppy discs, CD-ROMs, DVDs and the 
hard drive of the consumer’s computer on which the electronic mail is stored, but they do not 
include Internet websites unless they fulfil the criteria contained in the definition of a durable 
medium”. 

During the legislative work on this directive the European Parliament proposed more precise 
definition as the one finally adopted. The EP proposal: “Durable medium means any instrument 
enabling the consumer to store and / or print information, without himself having to record this 
information, in particular floppy discs, CD-ROMs, and the hard drive of the consumer’s 
computer on which the electronic mail is stored; the medium must be such as to allow the 
information stored to be printed by the consumer and rendered into permanent form; 

 the durable medium may be used (in fulfilment of the directive obligations) only if it can be 
proved to be secure against any form of manipulation, in particular with regard to content and 
the contracting parties.  

 

The directive 2002/92/EC on insurance mediation (Art. 2 para 11) defines the notion of 
“durable medium” in the same way as directive 2002/65/EC. 

On the EP proposal, the definition also contains examples of a durable medium: 

Floppy discs, CD-ROMs, computer hard drives of the consumer’s computer on which the 
electronic mail is stored and any other appropriate electronic means of storage. Explanation: 
This furthers a long-held EU ambition to modernise commercial practice by encouraging e-
commerce and paperless offices. Finally the very same wording as the one of Directive 
2002/65/EC was adopted, excluding internet websites from the durable medium definition, 
unless they meet the criteria specified above. 

The new Services Directive sets up the obligation to provide certain information by electronic 
means, with the justification, that it is an essential tool for making administrative simplification 
a reality (e.g. Art.2, art. 8). 

It is interesting to note that, in comparison to older directives, it does not refer to the notion of 
"durable medium" any longer. 
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3.5 Remedies for breach of information duties 

 

Draft proposed by the Acquis and Study group 

 

(1) If a business is required to provide information to a consumer before the conclusion of a 
contract from which the consumer has the right to withdraw, the withdrawal period commences 
when either all the required information has been provided, or at least three months have 
elapsed since the contract was concluded. 

(2) If a party has failed to comply with its duties under Arts. II.-2:301 – II.-2:303, the other 
party may, if it has entered into the contract on the basis of information which was inaccurate 
or incomplete as a result of the failure, use such appropriate remedies 

as may be available under the rules on breach of contract. 

(3) A party is liable for damage caused by its breach of information duties, even if no 

contract has been concluded. 

(4) The remedies under (2) and (3) are available only if all of their other requirements are 
fulfilled. 

Note: 

The European Commission has decided to discuss the provision on remedies more in details 
during the next workshops (June 22nd 2006 - Consumer`s rights to withdraw, July 6th 2006 - 
Consumer`s rights to damages) and then focus on the question whether the start of the 
withdrawal period should be delayed indefinitely with the effect that a consumer may withdraw 
at any time, or whether a long-stop period of at least three months, or longer should be provided. 

 

3.6 Duty to advice – possibility of establishing a pre-contractual duty to advice 

 

The European Commission has contemplated the introduction of a new article establishing a 
general obligation for the seller – obligation to advice. 

It could be worded in the following way:  

A business is required to explain to a consumer the content of the terms of a contract to be 
concluded with that consumer, if this is the only opportunity for the consumer to become 
sufficiently acquainted with these terms.  

Such an obligation to provide assistance would add a further dimension to the basic obligation 
to use plain, intelligible language in the wording of the contract terms. It should create a rule, 
where the supplier would have an obligation to explain the content of the terms for example to 
consumers who do not master the language of the terms well, even if they are written in the 
language of the country in question. 
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The Acquis Group has taken the Annex of the directive 1993/13/EEC on unfair terms as an 
initial point for this rule. Its Annex requires the consumer had a “real opportunity” to become 
acquainted before the conclusion of the contract, otherwise the contract has to be regarded as 
unfair. Read in connection with the transparency requirement in art. 5 of the directive on unfair 
terms, according to which the terms must be always drafted in plain, intelligible language, the 
requirement concerning real opportunity to become acquainted with the terms can be used to 
justify further information duties.   

As a support the Financial Instruments Directive could be also mentioned, however this is not 
limited to B2C relations. 

Art. 9 (4) "When providing investment advice or portfolio management the investment firm 
shall obtain the necessary information regarding the client's or potential client's knowledge and 
experience in the investment field relevant to the specific type of product or service, his financial 
situation and his investment objectives so as to enable the firm to recommend to the client or 
potential client the investment services and financial instruments that are suitable for him." 

The Acquis Group has not found sufficient support in the Acquis for a general rule of this kind. 
In particular in some areas, like financial services, one should further contemplate the need for 
such a provision. 

 

Comments of the experts and stakeholders 

 

The stakeholders representing the business sector expressed their full opposition on this point 
reasoning this would imply increased liability for the business without any proved advantage for 
consumers. This obligation is of a subjective nature, as opposed to the provision on information 
in accordance with applicable legislation, which is an objective one. (In the area of credits 
granted to consumers, it would then introduce a real imbalance in favour of the consumer, 
creating unjustified and great financial risk to the detriment of the bank). However, this doesn’t 
prevent the consumer from requesting a specific advice against the payment of a fee. Advice 
should remain a tailor-made service due to its very specific nature and the risk attached thereto. 

Advice can be provided as a separate service on request of consumers, but this should not be 
part of general pre-contractual information duties. Moreover, it seems rather inconsistent on the 
one hand, to reinforce the duty to provide plain, concise and in intelligible language information 
and at the same time, to urge suppliers to explain and even advice on the products/services 
offered. The final choice of the product/service should remain with the consumer who knows 
best his/her needs and expectations.  

Provision of advice is always associated with greater or lesser expense and inevitably entails 
liability risks. Both generate costs, which ultimately will have to be borne by the consumer. 
However, it does not seem in conformity with interests and hardly compatible with the principle 
of contractual freedom also to charge such costs to consumers, who do not need advice or 
expressly do not wish for it. It should therefore be left to the consumer in the future, whether he 
calls on advice as an additional service and accordingly is also prepared to assume the costs 
resulting from this.   
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RIGHT TO DAMAGES AND DIRECT PRODUCERS´ LIABILITY: 
REPORT ON EUROPEAN COMMISSION WORKSHOP OF 6TH JULY, 2006 

INVESTIGATION IN EP RELATED LEGISLATIVE PROCEEDINGS 
 

1. Preliminary remarks 

On July 6th 2006 the European Commission organized a workshop on right to damages and 
direct producers´ liability in contract law, where the experts and stakeholders from Member 
States were invited to discuss the current state of the relevant Acquis and to bring their 
comments on the draft submitted by the Study Group and Acquis Group of the European 
Commission.  

This note puts in parallel the draft of the Study and Acquis Group on right to damages and direct 
producers´ liability, the discussion in the European Commission working group, the applicable 
law and, where available, the positions of the European Parliament and the Council expressed in 
the course of adoption of the relevant existing directives.       

2. General comments 

The draft provided by the experts intends to summarise general rules on damages which are 
reflected in the fragmented Acquis (See directives below), rules resulting from the ECJ case 
law. The experts also introduced new desirable rules on right to damages, which are not yet 
expressly confirmed in the Acquis, but already exist in Member States laws. Researchers in their 
draft often referred to the Convention on International Sales of Goods (CISG), The Lando and 
the UNIDROIT Principles. 

Directives:  

 Directive (85/374/EEC) on Product Liability   

 Directive 86/653/EEC on Self-employed Commercial Agents 

 Directive 90/314/EEC on Package Tours  

 Directive 97/5/EC on Cross-border Credit Transfers  

 Regulation 2027/1997/EC on Air Carrier Liability  

 Directive 1999/44/EC on Consumer Sales  

 Directive 2000/35/EC on Late Payment  

 Regulation 261/2004/EC on Compensation for Denied Air Transport  
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3. Draft rules proposed by the experts group and comments from the stakeholders 

 

3.1. General comments 

Researchers come out from the fact, that it is rather frequent that Directives and Regulations 
prescribe certain contractual or even precontractual duties, but the EU instruments often omit to 
provide for corresponding remedies where these duties have been infringed. The contractual 
sanctions are mainly left to the national laws. On the other hand as shown above there is a 
considerable number of legislative acts and judicative dicta, which address the issue of damages 
or provide at least for this remedy. Being this the present situation it is all the more necessary to 
develop a comprehensive system of effective remedies – like damages – under Community law. 
 

3.2 Discussion on rules proposed by the experts group 

 

3.2.1 Proposed CFR article 

Art. 1.  
Right to damages 
(1) If a party fails to perform any of its contractual obligations the other party is entitled to 
damages for loss caused by the non-performance, which is not excused. 
(2) The aggrieved party may exercise its right to damages either exclusively or in conjunction 
with any other remedies. 
 
Comments of researchers and points on the discussion 

The researchers based this article on the general principles resulting from the Package Tour 
Directive and the CISG, Lando and UNIDROIT Principles. The points they proposed for 
discussion are as follows: 

- Under which conditions the remedy of damages should be granted? 

- Whether or not the remedy of damages should require fault on the part of the breaching party 
or the principle of strict liability should be required? 

- Does the claimant must have suffered a loss in order to be entitled to damages? 

- Possibility of cumulating damages with other remedies? 

Discussion 

The drafted article introduced a principle of strict liability with certain grounds of exoneration. 
Stakeholders representing tour operators and travel agents at this point raised objections, argued 
that this would have serious consequences for business, which might not be able to find 
appropriate insurance coverage of their professional liability due to the fact that they are subject 
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to a strict liability. Especially that imposing an obligation to produce a given result is very 
difficult when it comes to services, tourism services, where expectations may be high or very 
subjective. Therefore, as a general principle of law, personal expectations and wishes must be 
communicated expressly to the other party in a contract to have any legal effect. The 
stakeholders proposed at least to set expressly a list of exonerations (e.g. force majeure, act of 
third party and of the aggrieved party).  

Stakeholders from Germany suggested giving the debtor a second chance to fulfil his obligation 
by setting out an adequate new time limit (reminder), referring to the Consumer Sales Directive 
and the German law. Here the researchers argued the Consumer Sales Directive provides this 
second chance only in very specific cases of non-performance of the contract and not as a 
general rule.  

Stakeholders pointed out that the article deals only with non-performance of a contract and 
therefore raised question on case of a partial performance of a contract? They suggested 
including damages for loss caused by insufficient performance and the breach of other 
contractual obligations as well.  

Stakeholders agreed on the possibility of cumulating of damages with other remedies, until there 
is no unjustified enrichment.  

Relevant Acquis provisions 

Regarding the conditions under which damages should be granted, the Package Tour Directive- 
art. 5(2) shall be mentioned. It shows that the violation of any contractual obligation (“failure to 
perform or the improper performance of the contract is sufficient to trigger the remedy of 
damages). In general it is neither necessary that the breach is of a specific nature or weight nor 
that the aggrieved party has given prior notice or the like.  

The principle of strict liability is taken from the Package Tour Directive-art.5 (2) and the Cross-
border Credit Transfer Directive-art.6, while the other EU instruments remain silent on this 
respect. The rule contained in both directives favours the principle of strict liability with certain 
grounds of exoneration, namely force majeure, act of third party or the victim.  

The existing Acquis requires generally a damage as a precondition for damages, namely in 
Package Tour Directive-art. 5. According to the ECJ case law, the damages were acknowledged 
also in case the claimant had suffered a wrong but not a loss or could not prove the precise 
amount of that loss.  See ECJ, C-34/87, ECR 1990, I-225 (Culin ./.Commission) (symbolique 
Franc). The Acquis do not provide for punitive sanctions which aim at a civil punishment by 
means of money which the defendant is ordered to pay irrespective of any proportion to the 
extent of the damage. 
 
Regarding the possibility of cumulating of damages with other remedies, the Acquis is not really 
explicit on this matter it yet appears to favour the principle that damages can be claimed in 
conjunction with any other remedy. Both the Consumer Sales Directive and the Package Tour 
Directive evidently do not exclude the aggrieved party’s right to damages if for instance this 
party justifiably terminates the contract at the same time.  
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3.2.2 Proposed CFR article 

 
Art. 2. Aim and general measure of damages 
(1) Damages are generally a money payment of the amount necessary to put the aggrieved party 
as nearly as possible into the position in which it would have been if the contract had been duly 
performed. 
(2) Such damages cover the loss which the aggrieved party has suffered and the gain of which it 
has been deprived. 
(3) Damages may include compensation for non-pecuniary damage where the breach of contract 
has caused such loss and the contract intended to prevent such loss. 
 

Comments of researchers and points on the discussion 

The general aim and function of damages is compensation. They have to compensate the entire 
loss caused by the breach of contract and the gain of which the aggrieved party has been 
deprived ("damnum emergens" and "lucrum cessans"). The damages shall include compensation 
for pecuniary and non-pecuniary damage and shall compensate property damage and personal 
injury as well. 

Discussion 

The abovementioned principles were agreed among the stakeholders and experts. Though 
stakeholders and experts agreed on changing the wording of the third para to:”loss…including 
the gain…”, which they agreed is more clear. Concerning the compensation for pecuniary and 
non-pecuniary damages the German stakeholders argued not to set up the compensation for non-
pecuniary damages as a general rule. They pointed on the German law, where the compensation 
for non-pecuniary damages is provided, only where the law explicitly states so. The Italian 
stakeholders would prefer using the term "immaterial" instead of "non-pecuniary".    

 

Relevant Acquis provisions 

The legislative Acquis is not very explicit with respect to the general principles according to 
which damages are to be assessed. The Package Tours Directive-art.5(2) and the Regulation on 
Air Carrier Liability- art. 3 mention the different categories of property damage and personal 
injury damage. The Package Tours Directive leaves the concrete assessment of damages partly 
to national law. However, where the tour operator does not fully perform its obligations the 
Directive entitles the traveller to compensation for “the difference between the services offered 
and those supplied.” 
 It is evident from this provision that the traveller is to be placed in a position by way of 
compensation, as if he had been rendered the offered services. Where these Directives and other 
Regulations and Directives cited already above provide for liability for damage it can therefore 
be inferred from their formulations and purpose that the whole damage has to be compensated, 
even though this is not expressly stated. It can further be inferred that compensation shall make 
good the loss in a way as if the damage had not happened. The same ideas can be inferred from 
the Product Liability Directive-art.9, which defines the notion of “damage” though this 
Directive deals primarily with tort situations. 
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The damage means:  
(a) damage caused by death or by personal injuries; 
(b) damage to, or destruction of, any item of property other than defective product itself, with a 
lower threshold of 500 ECU, provided that the item of property: 
(i) )is a type ordinarily intended for private use or consumption, and 
(ii) was used by the injured person mainly for his own private use or consumption.  
 
During the legislative procedure the European Parliament put forth the following amendment: 
(b)...where the item of property ... (ii) was not acquired or used by the claimant exclusively for 
the purpose of his trade, business or profession.  
Claims for payment of compensation for pain and suffering and for non-material damage may 
be awarded according to the laws of the Member States. 
This amendment was finally not adopted. The currently valid Consumer Sales Directive-art.4, 
deals only with the right of redress, where the final seller is liable to the consumer because of a 
lack of conformity resulting from an act or omission by the producer, a previous seller in the 
same chain of contracts or any other intermediary, the final seller shall be entitled to pursue 
remedies against the person or persons liable in the contractual chain. 
 
The ECJ has also made clear on various occasions that damages should cover the entire loss 
including future profits and including compensation for immaterial harm. See ECJ, C-308/87, 
ECR 1994, I-341 (Grifoni II); ECJ, C-168/00, ECR 2002, I-2631 (Leitner ./. TUI Deutschland). 
 

3.2.3 Proposed CFR article 

Art. 3. Contributory negligence and mitigation 
Damages may be reduced or excluded to the extent that the aggrieved party contributed to the 
non-performance or its effects or could have reduced the loss by taking reasonable steps. 
 

Comments of researchers and points on the discussion 

The drafted provision is based on the commonly accepted rule that the aggrieved party is not 
entitled to that part of its damage that is due to its own fault. This party’s claim is then reduced 
accordingly, in extreme cases even excluded. 

Discussion 

The stakeholders agreed on the abovementioned principles, but suggested to use the relevant 
PECL wording i.e.   
 
(PECL 9:504) Loss attributable to creditor  
The debtor is not liable for loss suffered by the creditor to the extent that the creditor 
contributed to the non-performance or its effects. 
 
Here, the stakeholders called for setting up more clear that the judge has got the right to reduce 
damages, even better would be to set it as compulsory provision. 
 



 28

Relevant Acquis provisions 

Several EU Regulations and Directives recognise that the aggrieved party’s contribution to the 
damage reduces or even excludes this party’s claim for damages. 
 
This is the case with the Regulation on Air Carrier Liability - art.3(3), the Package Tour 
Directive- art.5(2), the Cross-border Credit Transfer Directive-art.6(3) and the Product Liability 
Directive-art.8(2). 
 
Also the ECJ has applied the principle of contributory negligence in order to reduce the claim of 
an injured party. See ECJ, C-308/87, ECR 1990, I-1203 (Grifoni I). 
 
 

3.2.4 Proposed CFR article 

Art. 4. Interest 
(1) If payment of a sum of money is delayed, the aggrieved party is entitled to interest on that 
sum unless the debtor is not responsible for the delay. 
(2) Interest shall become payable from the day following the date or the end of the period of 
payment fixed in the contract or, if no such date or period is fixed, without the necessity of a 
reminder 
(i) 30 days following the date of receipt by the debtor of the invoice or an equivalent request for 
payment; or 
(ii) if the date of the receipt of the invoice or the equivalent request for payment is uncertain, 30 
days after receipt of the goods or services; or 
(iii) if the debtor receives the invoice or the equivalent request for payment earlier than the 
goods or services, 30 days after the receipt of the goods or services; or 
(iv) if a procedure of acceptance or verification, by which the conformity of the goods or 
services with the contract is to be ascertained, is provided for by statute or in the contract and if 
the debtor receives the invoice or the equivalent request for payment earlier or on the date on 
which such acceptance or verification takes place, 30 days after this latter date. 
(3) Unless otherwise specified in the contract the rate of interest in case of transactions between 
undertakings or undertakings and public authorities shall be seven percentage points above the 
interest rate applied by the European Central Bank to its most recent main refinancing operation 
carried out before the first calendar day of the half-year in question. 
(4) If the debtor is a consumer the rate of interest is x… 
(5) The aggrieved party may in addition recover damages for any further loss. 
 

Comments of researchers and points on the discussion 

The researchers come out from the fact the existing Acquis establishes only consumers´ rights. 
Their obligations are mostly left on the Member States laws. Here, they set up clearly the 
uniform conditions applicable for consumers as well as for businesses in case of money payment 
delay. But they did not set up the uniform interest rate for consumers and businesses. The rate 
for consumers remains still open.  



 29

Discussion 

Some stakeholders objected the provisions on calculation of interest are too specific and 

he researchers argued it would be proper to have in CFR a general rule on calculation. Some 

elevant Acquis provisions

therefore should not have place in CFR. It would be better and more flexible to leave them for 
particular directives. 
 
T
stakeholders opposed the rule where the interest is payable automatically after 30 days delay. 
They think it is more reasonable that interest is due only after a notification given by the creditor 
setting out a reasonable new time limit for the debtor to pay.  
 
 
R  

EU rules on interests are to be found in Directive on Combating Late Payment in Commercial 

dit Transfers-Art. 6 

J has recognised in several decisions that interest has to be paid on sums which are due. 

.2.5 Proposed CFR article

Transactions-Art. 3 (automatically payable interest without the necessity of a reminder). During 
the legislative procedure the European Parliament suggested “…the interest shall become 
payable 21 days after…” and not 30 days, as the Commission proposed, with the justification to 
add more efficiency to the system. Finally the 30 days period was adopted.  
The right to interest is also mentioned in the Directive on Cross-border Cre
(1, 2). 
The EC
See ECJ, C-104/89 and C-37/90, ECR 1992, I-3061 (Mulder a.o../. Council and Commission); 
ECJ, T-231/97, ECR 1999, II-2403 (New Europe Consulting Ltd a.o. ./.Commission). 
 
3  

III. – 3:506: Substitute transaction (PECL 9:506) 
ionship and made a substitute transaction 

Comments of researchers and points on the discussion

A creditor who has terminated the contractual relat
within a reasonable time and in a reasonable manner may recover the difference between the 
contract price and the substitute transaction price as well as damages for any further loss. 

 

The drafted provision is based on the principle that the difference between the price and the 

Discussion

cover price is recoverable. The debtor may also be liable for any further loss which the creditor 
has suffered, e.g. the cost of arranging a cover transaction. Alternative transaction must be a 
reasonable substitute, i.e. of a similar value or kind as the original transaction. 

 

Some stakeholders, especially from travel sector objected, that in the services sector the prices 
greatly vary depending on the time when the service is bought, on the service provider, etc. The 
application of the right to substitute transaction to B2C contracts would not be sustainable. 
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They suggested using the provisions from Package Travel Directive, where when the consumer 
withdraws from the contract before the departure or if the organizer cancels the contract, he may 
take a substitute package with the same organizer or be repaid of all sums paid by him under the 
contract. He may also possibly claim damages but the Directive does not require that the 
organizer takes care of the any other costs.  

Relevant Acquis provisions 

Directive on Package Tours-art. 4 (6, 7) entitles the consumer to a compensation between the 
price paid for services offered and those really supplied. 

 
3.2.6 Proposed CFR article 

III. – 3:510: Agreed payment for non-performance (PECL 9:509) 
(1) Where the contract provides that a debtor who fails to perform a contractual obligation is to 
pay a specified sum to the creditor for such non-performance, the creditor is entitled to that sum 
irrespective of the actual loss. 
(2) However, despite any agreement to the contrary the specified sum may be reduced to a 
reasonable amount where it is grossly excessive in relation to the loss resulting from the non-
performance and the other circumstances. 

Comments of researchers and points on the discussion 

The provision deals with a practical question that is very important: of stipulated payment 
clauses fixing a pre-established amount for damages to be paid where a contractual obligation is 
not carried out, without reference to the value of the loss suffered. It accepts the validity of these 
clauses and allows the judge to reduce the amount if it is grossly excessive. 

Discussion 

The stakeholders in general agreed on this provision. They reminded that such solutions are 
generally accepted in practically in all Member States. However this is not absolutely the case of 
countries using common law, which make the distinction between liquidated damages clauses 
which are valid, and penalty clauses which are void.  

 

3.2.7 Proposed CFR article 

Art. 6. Proof of loss 
(1) Compensation is only due for loss, including future loss, that is established with a reasonable 
degree of certainty. 
(2) Compensation may be due for the loss of a chance in proportion to the probability of its 
occurrence. 
(3) The court may estimate the extent of damage where proof of the exact amount would be too 
difficult or too costly. 
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Comments of researchers and points on the discussion 

The wording of this article is based on the art.7.4.3 UNIDROIT Principles. This principle is also 

Discussion

well established in most national laws and in the decisions of the ECJ, as well. It is required that 
the claimant must prove the existence and extent of the damage with reasonably certainty, i.e. 
not absolutely certainty is required. The second paragraph states also a loss of a chance can 
constitute a right on damages. Finally, where it is difficult or impossible or too costly to prove 
the loss the judge has the right to do so. 

 

The stakeholders did not raise any substantial objections on this point. They just mentioned that 

Relevant Acquis provisions

this issue is more of procedural than substantial character. 

 

The existing Acquis does not provide for rules on the proof of loss though under practical 

d often to deal with the question whether damage had been sufficiently 

3.2.8 Proposed CFR article

aspects this is a rather important issue which is part not only of the procedural law but also of 
the substantive law.  
However, the ECJ ha
proved or whether it was too uncertain and whether the loss of a chance could constitute a 
recoverable damage. See: ECJ, C-26/74, ECR 1976, 677 (Roquette ./. Commission) (certainty of 
damage); ECJ, C-34/87, ECR 1990, I-225 (Culin ./. Commission); ECJ, T-230/94, ECR 1996, 
II-195 (Farrugia./. Commission) (loss of a chance); ECJ, T-231/97, ECR 1999, II-2403 (New 
Europe Consulting Ltd a.o. ./. Commission). 
 
 

 

Producer liability in Sales 
 rights vis-à-vis the seller, at his choice, against the producer, the 

Comments of researchers and points on the discussion

The buyer may exercise his
previous seller or any other intermediary in the same chain of contracts. 
 

 

The provision on direct producers´ liability establishes the principle of “action directe” in EU 

he points on the discussion were:  
hould only be allowed against the producer or also against 

r all the consumer's damages and expenses or only a part 

edies should he have? 
 right, or a derivative action? 

te law, or does it 

law, which is not an absolute novelty, although it is not recognised in the existing Acquis. In 
1993, during the legislative procedure on the Consumer Sales Directive, a similar provision was 
a part of the proposal. (see below). 
 
T

- Whether the action s
other previous sellers? 

- Should the action cove
thereof?  

- Which rem
- Would this be an action in its own
- Would a direct action be an unknown novelty in European priva

exist in other parts of the law? 
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Discussion 

Stakeholders representing business said, the direct action would cause passing of risk to the 
chain of sellers and consequently increase the costs of the products and services. Stakeholders 
mentioned that the possibility to claim every person in the chain should be limited in maximum 
on the producer and last seller. Otherwise this provision gives the buyer the right to exercise all 
remedies against all intermediaries in the supply chain. Some remedies are only meaningful 
between the seller and the buyer, e.g. the right to terminate the contract. Producer liability 
should be restricted to damages, or possibly on repair and replacement. Other remedies were 
considered for not suitable to be exercised against other parties of the supply chain. 

Stakeholders representing consumers argued this provision should help to smoother functioning 
of internal market and should promote the free movement of goods and services, e.g. if the seller 
is based abroad and the producer is based in the country of consumer's residence, it would be 
easier for the consumer to go directly to the producer instead of crossing borders. 

Following the Swedish law example, where a direct action against the producer exists only in 
three cases (the seller is insolvent, shut down his business or could not be found), the 
stakeholders more or less agreed that the action direct should be limited on the seller and the 
producer incl. authorised dealers, if the later is based in the country of consumer or if the seller 
is insolvent.  

The question was raised about the liability for second hand goods and about the liability of other 
intermediaries' e.g. commercial agents or non-professional intermediaries. 

A very crucial point was mention on the time limit of this liability, but was not discussed in the 
working group because of a lack of time 

Some stakeholders expressed their wish absolutely to delete this provision from the CFR as well 
as from any other document.  

Relevant Acquis provisions 

The provision on producers' liability has at one time been part of the draft Consumer Sales 
Directive, but then - for reasons not divulged - was dropped by the Commission. 
 
In 1993, the European Commission published a Green paper on consumer sales, which proposed 
that manufacturers and retail suppliers of goods to consumers would be jointly and severally 
liable to the final consumer for the quality of the goods supplied. This resulted in a draft, which 
encompassed the following provision: 
 
Article 4 
Rights of the consumer against the producer and his representative 
 
1 Without prejudice to Article 3, the producer shall be liable to the consumer in the cases 
foreseen in Article 2(2)(c) [fitness for purposes for which ordinarily used] and (e) [of a quality 
which the consumer could reasonably expect] when, given the nature of the lack of conformity, 
it can be presumed to have already existed when the good was placed on the market in the 
Community, even though the lack of conformity becomes apparent only after that time. Without 
prejudice to Article 3, the producer shall also be liable to the consumer in the cases foreseen in 
Article 2(2)(b) [compliance with public statement made by seller, producer or pervious seller in 
chain] when the relevant statement about the product was made by him or one of his 
representatives unless he shows that the consumer's decision to purchase was not influenced by 
the statement in question. 
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2 The consumer shall be entitled to require the producer either to replace the good or to repair 
it at his expense, as the producer chooses. If the producer refuses to do so or the repair or 
replacement of the goods fails to bring them into conformity with the contract, the consumer 
may exercise against the producer the other rights open to him under Article 2(2). 
3 Where, because of lack of durability, the goods are no longer usable, contrary to the 
reasonable expectation of the consumer, the consumer shall be entitled to require from the 
producer a sum corresponding to the value of the used goods in their working state. 
4 The producer's representative for the consumer's area of residence shall be jointly and 
severally liable with the producer to the consumer. 
5 Without prejudice to Article 3, in the cases provided for in Article 2(2)(c) and (e), the 
producer or his representative may disclaim liability if he proves that (a) he did not put the 
good into circulation, (b) that, having regard to the circumstances, it is probable that the lack of 
conformity did not exist at the time the good was placed on the market by the producer or that 
the lack of conformity occurred at a later time, (c) that the good was not manufactures for sale 
or for any form of distribution for profit or manufactures or distributed in the producer's course 
of business'. 
This provision is not included in the Consumer Sales Directive. See Recital 9 and art.4. 

Recital (9)  

Whereas the seller should be directly liable to the consumer for the conformity of the goods with the 
contract; whereas this is the traditional solution enshrined in the legal orders of the Member States; 
whereas nevertheless the seller should be free, as provided for by national law, to pursue remedies 
against the producer, a previous seller in the same chain of contracts or any other intermediary, 
unless he has renounced that entitlement; whereas this Directive does not affect the principle of 
freedom of contract between the seller, the producer, a previous seller or any other intermediary; 
whereas the rules governing against whom and how the seller may pursue such remedies are to be 
determined by national law; 

Art. 4 Right of redress 

Where the final seller is liable to the consumer because of a lack of conformity resulting from an act 
or omission by the producer, a previous seller in the same chain of contracts or any other 
intermediary, the final seller shall be entitled to pursue remedies against the person or persons 
liable in the contractual chain. the person or persons liable against whom the final seller may 
pursue remedies, together with the relevant actions and conditions of exercise, shall be determined 
by national law. 

 
During the legislative procedure on Package Travel Directive the European Parliament 
introduced an amendment, where the “…vis-à-vis the consumer, liability for any deficiency in 
the provision of those services shall be shared jointly and severally by the organizer and the 
retailer. Any contractual clause purporting to limit or exclude the liability of the organizer, the 
retailer or any other third party to the package travel contract shall be void and of no effect.” 
The justification was, the organizers of package travel should not be able to avoid legal liability 
by incorporating disclaimers in the contracts. The liability should be borne by the organizer and 
the retailer jointly and severally not as the Commission proposed in the alternative. Finally the 
EP amendment was not adopted. See art. 5 (1, 2). 
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Article 5  

1. Member States shall take the necessary steps to ensure that the organizer and/or retailer party to 
the contract is liable to the consumer for the proper performance of the obligations arising from the 
contract, irrespective of whether such obligations are to be performed by that organizer and/or 
retailer or by other suppliers of services without prejudice to the right of the organizer and/or 
retailer to pursue those other suppliers of services.  

2. With regard to the damage resulting for the consumer from the failure to perform or the improper 
performance of the contract, Member States shall take the necessary steps to ensure that the 
organizer and/or retailer is/are liable unless such failure to perform or improper performance is 
attributable neither to any fault of theirs nor to that of another supplier of services, because:  

- the failures which occur in the performance of the contract are attributable to the consumer,  

- such failures are attributable to a third party unconnected with the provision of the services 
contracted for, and are unforeseeable or unavoidable,  

- such failures are due to a case of force majeure such as that defined in Article 4 (6), second 
subparagraph (ii), or to an event which the organizer and/or retailer or the supplier of services, 
even with all due care, could not foresee or forestall.  
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RIGHT OF WITHDRAWAL:  
REPORT ON EUROPEAN COMMISSION WORKSHOP OF 22ND JUNE, 2006 - 

INVESTIGATION IN EP RELATED LEGISLATIVE PROCEEDINGS 
 

1. Preliminary remarks 

On June 22nd 2006 the European Commission organized a workshop on the right of withdrawal 
in contract law, where experts and stakeholders from Member States were invited to discuss the 
current state of the relevant Acquis and to bring their comments on the draft submitted by the 
Study and Acquis Group of the European Commission.  

This note puts in parallel the draft of the Study and Acquis Group on right of withdrawal, the 
discussion in the European Commission working group, the applicable law and, where 
available, the positions of the European Parliament and the Council expressed in the course of 
adoption of the relevant existing directives. 

General comments 

The experts' proposal is based on similar rules of the Acquis, which can be found in the 5 
following directives: 

 The Doorstep Selling Directive (85/577/EEC1); 

 The Distance Contracts Directive (97/7/EC2); 

 The Distance Selling of Financial Services Directive (2002/65/EC3); 

 The Timeshare Directive (94/47/EC4); 

 The Life Assurance Directive (2002/83/EC5). 

 

The experts tabled a set of draft rules in 2 sections, combining general mandatory rules for 
the exercise of the withdrawal right, when consumers are entitled to exercise it on the basis of 
provisions in the consumer law Acquis and specific rules to be applied to 2 specific situations, 
of which definition is based on the existing Acquis, although not fully matching with existing 
directives in force. The inclusion of such specific rules in the CFR has been criticized by many 
participants, from the business sector and legal experts. 

(1) The first set of specific rules proposed by the experts group is dedicated to contracts 
negotiated away from business premises. 

Although referring to existing directives in force, these specific rules define a new category of 
contracts in consumer law: contracts negotiated outside business premises.   

(2) The second set of specific rules is dedicated to time share contracts. 

It has to be noticed that the existing directive is currently under review by the Commission. A 
public hearing will be held on 19th July. 

                                                 
1 JO L 372 du 31.12.1985, p. 31–33 
2 JO L 144 du 4.6.1997, p. 19–27 
3 JO L 271 du 9.10.2002, p. 16–24 
4 JO L 280 du 29.10.1994, p. 83–87 
5 JO L 345 du 19.12.2002, p. 1–51 
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All rules proposed by the experts have been extensively discussed and criticized by 
stakeholders. In conclusion of the workshop on the right of withdrawal, the European 
Commission drew the following conclusions: 

2. Concerning the general rules (draft art. Art. II. – 4:101 to Art. II. – 4:105) 

- most stakeholders favour an horizontal approach, based on the definition of general rules 
in the CFR; 

- there was no conclusion on the form the withdrawal right should take; 

- the information duty should be re-considered; 

- there was no conclusion on the length of the “cooling-off” period; 

-  the introduction of a time limit for the exercise of the withdrawal is supported by most 
participants. 

 

3. Concerning the set of specific rules (draft art. Art. II. – 4:201 and Art. II. – 4:202), the 
Commission does not noticed opposition to this new approach, but the language used and the 
exceptions defined should be carefully reconsidered. 

4. Draft rules proposed by the experts group and comments from the stakeholders 

 

4.1. General comments 

 

- Most participants argued against the extension of withdrawal right to B2B contracts, which 
results from the current wording of the draft proposed (Art. II –  4:101 Scope of application). 

- Although most participants did not oppose to the definition of general rules for the exercise 
of withdrawal right and support the aim of an increased harmonization, as proposed by the 
experts group, the application of common rules to very different situations has been questioned 
by business representatives. The application of common rules to all industry sectors is favoured 
by consumers' organizations.  

- Representatives from the banking industry criticized the inclusion of specific provisions for 
the 2 specific situations identified by the experts (contracts concluded outside business 
premises and timeshare contracts). According to this opinion, only general rules should be 
integrated in the CFR, specific provisions being left to the regulation by specific directives, as it 
stands now in the existing law. 

- Representatives of the timeshare industry also expressed themselves against the application 
of specific rules to their business, instead of the general rules applying to all industry sectors. 

- Consumers' organizations questioned the absence of draft rules for advanced payments during 
the cooling-off period, as these payments are allowed only in some Member states such as 
Belgium1 and France (partly). In the contrary, the prohibition of these advance payments have 
been criticized by the timeshare industry, as the timeshare industry is for the moment the only 
sector where these payments are not allowed to operators by the existing Timeshare directive. 
                                                 
1 Although it does not seem to be effective 
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- The enforcement of CFR rules has also been questioned, as it seems that consumer protection 
rules are not properly implemented in all Member states, due to the absence of enforcement 
body. With this aim, the UK consumer representatives proposed the creation of a "European 
enforcement agency". The extension of harmonized rules at European level is another concern in 
this field. 

4.2 Discussion on rules proposed by the experts group 

 

4.2.1 General rules applying to all contracts 

 

Proposed CFR article 

 

Art. II. – 4:101 Scope of application 

The provisions in this section apply as mandatory rules where a party has a statutory right to withdraw from a 
contract. 

Comments 

This article contains mandatory rules, which are generally applicable to all cases of statutory 
right of withdrawal within the different areas of European Contract Law, unless otherwise 
provided for by a specific directive in application of the lex specialis principle. 

These rules only concern the exercise and the effects of the rights of withdrawal. The 
conditions, under which a party is entitled to withdraw, are prescribed by particular EC law 
provisions.  

Workshop debates 

- The banking sector criticized the lack of definition of the withdrawal right. 

- Most participants argued that the provision should apply only to B2C situations, with 
reference to the situation in different Member states and to the Acquis. 

Participants underlined that the right of withdrawal should be distinguished from a "cooling-off 
period", which is restricted, in their sense to a reflection period in favour of the consumer. For 
some of them, a right of withdrawal suggests a pre-existing contract. 

 

 Researchers argued that the proposed provisions does not enlarge the scope of application of 
withdrawal right, as the draft article refers to an existing statutory right of withdrawal to be 
found in the Acquis. 
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Relevant Acquis and legislative procedure 

In the current Acquis, there is no such a general provision on the right of withdrawal, but in 

The following provisions of the existing European Community Law express the mandatory 

 
Art. II. – 4:102 Exercise of a right of withdrawal 

Withdrawal must be communicated from the entitled party to the other party in order to become effective. No 

Comments

different directives one could find provisions establishing rights of withdrawal, connected to 
specific areas and conditions: Doorstep Selling Directive (art. 5.1), Distance Selling Directive 
(art. 6.1), Distance Selling of Financial Services Directive (art. 6.1), Timeshare Directive (art. 
5.1) and Life Assurance Directive (art. 35.1). 

nature of the rules conferring a right of withdrawal in favour of the entitled party: Doorstep 
Selling Directive (art. 6), Distance Selling of Financial Services Directive (art. 12), Distance 
Selling Directive (art. 12), and  Timeshare Directive (art. 8). 

reasons need to be given. Returning the subject matter of the contract is considered a tacit withdrawal. 

 

This article sets up the following principles:  

- Communication of the right of withdrawal by the consumer to the business without formal 

- Return of the subject matter of the contract recognized as communication of the withdrawal; 

- No reasons to be given for the withdrawal. 

In accordance with the general principle of contract law set in the EC Acquis, the entitled party 

orkshop debates

requirements (instead of written form or a registered letter); 

has to communicate the withdrawal to the other party to exercise it. The communication can 
occur expressly, but a tacit withdrawal is also sufficient. The proposed article does not prescribe 
any form, in which the communication of withdrawal is to take. The above mentioned directives 
leave it to the Member States, whether to specify formal requirements or not.  
 
W  

- Business representatives suggested that the communication means should be defined to 

- The reference to the return of "the subject matter of the contract" is based on the assumption 

- Consumers representatives supported the draft proposed. 

Relevant Acquis and legislative procedure

increase legal certainty, with a reference to a communication in writing. 

that returning the subject matter of the contract is considered as a tacit withdrawal, which is not 
always the case (e.g. the consumer returns a PC device due to a bad functioning but wants to get 
a new one). This provision has also been criticized by businesses, as it may only refer to the 
purchase of goods, ignoring contracts in services. For instance, it does not make sense for 
financial products. This provision could also be interpreted as referring to the return of the 
contract itself ("instrumentum").  
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t without penalty and without giving any reason" 
is frequently used in the Acquis: Distance Selling Directive (art. 6.1), Distance Selling of 

concerned, the Acquis 
provisions refer to Member States’ law. 

eshare directive the EP proposed that …the right of 
withdrawal must be exercised by the purchaser by notifying in writing…Finally, the timeshare 

ems to be a tendency to waive formal requirements for 
exercise of withdrawal, when implementing the Distance Selling Directive. 

e return of goods is 
sufficient in Germany, Greece, Slovenia and Spain to exercise the right of withdrawal. 

ting rules 
which provide that the communication of withdrawal is not subject to any formal requirements 

Art. II. – 4:103 Withdrawal period 

Unless provided otherwise, the right of n fourteen days after both the contract 
has been concluded and notice of the ri n given. If the subject-matter of the 

Comments

The wording:"...to withdraw from the contrac

Financial Services Directive (art. 6.1), and Timeshare Directive (art. 5.1). 

As far as formal requirements of the communication of withdrawal are 

During the legislative work on the Tim

directive does not contain this provision. 

Moreover, in the Member States law, it se

Only German law demands textual form, Italian law, a registered letter. Th

The case law of the ECJ emphasises that Member States are not precluded from adop

(ECJ, 22 April 1999, case C-423/97, Travel VAC, ECR 1999, I-2195, par. 51).  

 

 withdrawal must be exercised withi
ght pursuant to Art. II. – 4:104 has bee

contract is the delivery of goods, the period lapses not earlier than fourteen days after the goods have been 
received. The declaration of withdrawal is timely if dispatched within this period. 

 

ntroduces the following principles: 

 (instead of differing time limits for each 
individual right of withdrawal); 

d notice about the right of withdrawal, as general conditions 
for the commencement of the withdrawal period; 

he period of fourteen days is timely;  

 of 
some other directives). 

ing the right of withdrawal, there is no common rule 
in the Acquis but some overall principles: 

re the conclusion of the contract or the receipt of 
goods; 

This article i

- General withdrawal period of fourteen days

- Conclusion of the contract an

- Dispatch of the declaration of withdrawal within t

- No maximum time limit (according to some directives; instead of the maximum time limits

With respect of the time period for exercis

- The withdrawal period does not start befo
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- The need of a sufficient notification to the entitled party. Failure to notify induces an 
extension of the withdrawal period.  

The time period has been set by the relevant directives partly at seven days, and partly at ten, 
fourteen or thirty days. On this basis, it would make sense to define a uniform standard time 
period within the CFR. 

Workshop debates 

- The length of the period, in which the right of withdrawal should be exercised, has been 
extensively discussed. There is no common rule in the Acquis, not only on the duration, but also 
on the computing method. Only the distance selling directive refers to "working days" and the 
others to "calendar days". The draft proposed refers to calendar days. 

A mandatory 14 days1 period is criticized by all business representatives. The cost of such a 
long period of withdrawal for businesses has also been underlined. 

Most favour a duration between 7 and 10 days. In particular, in consumer credits, a 14 days 
period seems far too long to businesses, with regard to the already existing information duty put 
on the operators. Doorstep selling directive provides a withdrawal period of 7 days, as the 
consumer sees the products when purchasing; for this reason, the sector would like to keep a 
shorter delay. 

In case of specific information required by EC law at the time of the conclusion of the 
contract, the banking sector suggests an earlier start of the period. 

Only the timeshare industry representatives can support an enlarged period of exercise of the 
right of withdrawal from the current 10 days in the timeshare directive up to 14 days, if 
harmonized for all consumer contracts. 

Researchers clarified that the period for the exercise of withdrawal right only starts after the 
conclusion of the contract. However, consumers can always withdraw from a simple offer even 
before the conclusion. 

- Many participants suggested that the exercise of the right of withdrawal should be limited in 
time, after the conclusion of the contract2, even if the information on the right to withdraw has 
not been properly communicated to the consumer by the economic operator. Undefined or 
excessive periods of withdrawal (one year or more) are perceived as a real impediment to 
business development, and a source of legal uncertainty, also in the view of legal experts. 
Participants suggested a maximum period of 3 months after the conclusion of the contract. 

Researchers reminded the ECJ Heininger case3, which states that national law cannot put a 
limitation to the exercise of the right if the limitation has not been provided by EC law. 

                                                 
1 This time period may differ and currently differs from one Member state to another in the implementation of 
directive 85/577/EEC (doorstep selling), 97/7/EC (distance selling), 2002/83/EC (life assurance) 
2 The doorstep directive for instance does not provides such a limitation in time for the exercise of the withdrawal 
right 
3 ECJ, judgement of 31 December 2001, C-481/99, Heininger, ECR 2001, I-09945, par.48 
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Relevant Acquis and legislative procedure 

The principles of conclusion of the contract, receipt of goods and notice about the right of 

“The period for 

graph was adopted on EP proposal. It was justified with the need to clarify 

Regarding the time period, the relevant directives provide the following: 

lt from a proposal 

- Distance Selling of Financial Services Directive (art. 6.1 - 14 calendar days extended to 30 

During the legislative procedure the EP proposed a period of 30 days. In order to achieve more 

-  Timeshare Directive (art. 5.1 - 10 calendar days). 

pean Parliament proposed the following 

t least 14 calendar days from the date of signature of the contract, if the right to 

t least 28 calendar days from the date of signature of the 

The long periods of cancellation were justified by the very nature of the timeshare transactions, 

withdrawal as general conditions for commencement of the withdrawal period are derived 
from the following directives:  Distance Selling Directive (art. 6.1), Timeshare Directive (art. 
5.1), Doorstep Selling Directive (art. 5.1), Life Assurance Directive (art. 35.1) . 

The Distance Selling of Financial Services Directive (art. 6.1) provides that 
withdrawal shall begin (...) either from the day of the conclusion of the distance contract (…) or 
from the day on which the consumer receives the contractual terms and conditions and the 
information in accordance with Article 5 (1) or (2), if that is later than the date referred to in 
the first indent.”  

This second para
the position as regards the period for withdrawal. With a view to ensuring the uniformity of 
consumer protection provisions in force, the period for withdrawal should not start until the 
necessary information has been provided.  

- Doorstep Selling Directive (art. 5.1 - not less than 7 days from notice); 

- Distance Selling Directive (art. 6.1 - at least 7 working days, which resu
of the EP during the legislative procedure against the seven days proposed by the Council. 
Since the period is differently defined in other EC directives, the EP and the Council delegations 
agreed that the Commission should study the possibility of harmonising this legislation. 

calendar days in distance contracts relating to life insurance covered by Directive 90/619/EEC 
and personal pension operations. 

harmonised rules on the rights of withdrawal, in particular the period of 30 calendar days was 
set up for life insurance and personal pension. For the other financial services a uniform period 
for withdrawal of 14 calendar days applies.  

During the legislative work on this directive the Euro
time limits: 

- a
use on a timeshare basis can be exercised in the country in which the purchaser has 
his normal residence;  
- in all other cases, a
contract.  

where a quite considerable sum are involved; moreover, studying all the information and the 
contract requires more time than a decision on whether to buy an item of everyday use. Finally 
the EP agreed on a reduced period but insisted it was absolutely essential to make it clear in the 
consumer's interests that the deadline is deemed to have been observed, if the notification is 
dispatched before the deadline has expired. 
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- Life Assurance Directive (art. 35.1 - 14-30 days). 

The following provisions state a maximum time limit with regard to the exercise of the 
withdrawal right (which has not been taken into consideration by the researchers' draft): 

- Distance Selling Directive (art. 6.1 - 3 months). 

- Timeshare Directive (art. 5.1 - 3 months). 

- During the legislative work on the Distance Selling of Financial Services Directive in 2002, 
the European Parliament proposed to set up a maximum period of three months objectively 
defined, likewise in the Distance Selling Directive. The justification was that the absence of any 
such maximum period would lead to legal uncertainty. If the risk of losing the contract is 
imposed one-sidedly on the credit institutions, distance-selling banking services would become 
unattractive and costly, what would not be in consumers´ best interest.  Finally this proposal was 
not adopted. 

Art. II. – 4:104  Adequate notice 

The entitled party must receive adequate notice of the right of withdrawal from the other party. An adequate notice requires that 
it is appropriately brought to the entitled party’s attention, and that it provides in textual form on a durable medium and in clear 
and comprehensible language information about this party’s right of withdrawal, the withdrawal period, and the name and 
address of the person to whom the withdrawal must be communicated. 

Comments 

The proposed article sets up the following principles:  

- Adequate notice of the right of withdrawal to be given by the business; 

- Written form of this notice; 

- In clear and comprehensible language, withdrawal period, name and address of the 
business as general requirements for adequate notice. 

The wording "textual form" refers to a communication in writing. 

Workshop debates 

- Consumers representatives estimate that the wording "clear and comprehensible" is not 
sufficient, e.g. for Internet transactions; they suggest the adjunction of the word "visible"1. They 
suggest the explicit inclusion of the exceptions to exercise of the right of withdrawal. 

- In some Member states, the national law stipulates the indication of the withdrawal right in 
another text format (e.g. bold characters required in Spain). 

                                                 
1 On this point, pl. refer to our previous note on "unfair terms" 
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Relevant Acquis and legislative procedure 

- Doorstep Selling Directive (art. 4 - written notice with name and address of counterparty); 

- Distance Selling Directive (art. 4 - information in a clear and comprehensible manner in any 

- Distance Selling of Financial Services Directive (art. 3 - information about the existence or 

- Timeshare Directive (art.  3.1) 

- Life Assurance Directive (art. 36.1 & 2) 

Art. II. – 4:105 Effects of withdrawal 
 

) Withdrawal from a contract terminates the obligations to perform the contract. Each party has to return to the 

 the contract is not liable for damage to the received goods, provided that it kept 

Comments

way appropriate to the means of distance communication used + written confirmation or 
confirmation in another durable medium ); 

absence of a right of withdrawal, its duration and the conditions for exercising it and  practical 
instructions for exercising the right of withdrawal - The information … shall be provided in a 
clear and comprehensible manner in any way appropriate to the means of distance 
communication used, with due regard, in particular, to the principles of good faith in 
commercial transactions, and the principles governing the protection of those who are unable, 
pursuant to the legislation of the Member States, to give their consent, such as minors.” . This 
wording was adopted on the EP proposal. 

(1
other what it received under the contract at its own expense, unless the contract provides otherwise in favour of the 
entitled party. The withdrawing party is not liable to pay any other costs and must not incur any other liability 
through the exercise of its rights of withdrawal. The other party must return any payment received from the party 
that has withdrawn free of charge and as soon as possible, and in any case not later than thirty days after the 
withdrawal becomes effective. 

(2) The party withdrawing from
them with the care it uses with respect to its own affairs. The same party is not liable for the diminished value of the 
received goods that results from their normal use, or from their use in accordance with the contract, unless notice 
of such liability had been communicated to the withdrawing party in textual form on a durable medium at the time 
of the conclusion of the contract. 
 

 

The proposed article is based in these principles: 

- Termination of the obligations to perform as effect of the withdrawal; 

- Generalization of the provisions of Art. 6 (1) and (2) Distance Selling Directive as rules for 

- Supplementary rules to balance the further consequences of the withdrawal. 

return and reimbursement; 



 44

Workshop debates 

 - The impossibility to perform the contract during the withdrawal period has been criticized 

- Concerning the return costs the draft proposed reverses the current Acquis rule, which refers 

- As the other party does not have any influence on the handling of the goods by the consumer, 

Relevant Acquis and legislative procedure

by businesses. 

to a free return, if foreseen by national law (dir. 85/577/EECn, art. 7); costs for returning the 
goods fall on the consumer in dir. on distance contracts (art. 6.2). 

legal experts estimated improper that this party should carry the risk of damages to the goods. 

 

- Distance Selling Directive (art. 6 1 & 2 only charge (for) the consumer is the direct cost of 

The time limit of 30 days and was adopted on the EP proposal, although the Council did not 

- Distance Selling of Financial Services Directive (art.  7.4 - The supplier (must) return to the 

ECJ case law: Schulte (ECJ, C-350/03); Crailsheimer Volksbank eG ( ECJ, C-229/04) 

3.2.2 Specific rules

returning the goods... the supplier shall be obliged to reimburse the sums paid by the consumer 
within 30 days.) 

want any time limit.  During the legislative work the EP successfully insisted on if the consumer 
withdraws from a contract the supplier must reimburse the consumer free of charge: the only 
charges that the supplier can make are for the direct cost of returning the goods i.e. postage but 
not other charges e.g. bank charges or other administration fees.  

consumer any sums received  (...) no later than within 30 calendar days ; art. 7.5 - The 
consumer must return any sums and/or property received from the supplier (...) no later than 
within 30 calendar days).  

 
 

 

Section 2: Rights of Withdrawal in Contracts negotiated away from business premises and 

Art. II. – 4:201 Contracts negotiated away from business premises 

(1) A consumer is entitled to withdraw from the contract under which a business supplies goods or services, 

umer expressed his offer or acceptance during a business visit that the consumer 

nding machines or automated commercial premises, 

other immovable 

stuffs, beverages or other goods intended for everyday consumption supplied to 

stance sales or service-

 services whose price depends on fluctuations in the financial market outside 

timeshare contracts 
 

 

including financial services, if the consumer’s offer or acceptance was expressed away from the business premises. 

(2) Para. (1) does not apply to: 
(a) contracts for which the cons
expressly requested with regard to this contract, 
(b) contracts concluded by means of automatic ve
(c) contracts concluded with telecommunications operators through the use of public payphones, 
(d) contracts concluded for the construction and sale of immovable property or relating to 
property rights, except for rental, 
(e) contracts for the supply of food
the home of the consumer, to his residence or to his workplace by regular rounds men, 
(f) contracts concluded by means of distance communication, but outside of an organized di
provision scheme run by the supplier, 
(g) contracts for the supply of goods or
the suppliers control, which may occur during the withdrawal period,  
(h) contracts concluded at an auction. 
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(3) If the business has exclusively used means of distance communication for concluding the contract, par. (1) also 
does not apply to contracts 
(a) for the supply of accommodation, transport, catering or leisure services, where the business undertakes, when 
the contract is concluded, to supply these services on a specific date or within a specific period, 
(b) for the supply of services if performance has begun, with the consumer's agreement, before the end of 
withdrawal period referred to in Art. II. – 4:103, 
(c) for the supply of goods made to the consumer’s specifications or clearly personalized or which, by reason of 
their nature, cannot be returned or are liable to deteriorate or expire rapidly, 
(d) for the supply of audio or video recordings or computer software which were unsealed by the consumer, 
(e) for the supply of newspapers, periodicals and magazines, 
(f) for gaming and lottery services, 

(4) With regard to financial services, par. (1) also does not apply to: 
(a) Travel and baggage insurance policies or similar short-term insurance policies of less than one month’s 
duration, 
(b) Contracts that have been fully performed by both parties, at the consumer’s express request, before the 
consumer exercises his or her right of withdrawal. 

Comments 

The drafted article sets the following principles:  

- General rules for contracts concluded away from business premises to improve the 
coherency of the Acquis within this area (instead of particular provisions for Doorstep, Distance 
Selling and Distance Selling of Financial Services) 

- Combined rules dealing with the exceptions provided in these directives (instead of 
particular provisions) 

Workshop debates 

This article enlarges a concept that can be found in 3 existing directives (Doorstep Selling, 
Distance Selling and Distance Selling of Financial Services). Some participants drew the 
attention of the working group that such a general provision also covers contracts concluded 
away from the business premises but with all guarantee of legal protection for the consumer 
such as contracts concluded before a notary or a legal adviser, which should be exempted 
from the withdrawal right. 

- Participants underlined that the second par. of the article refers to all types of contracts, 
according to the very nature of these contracts and not only due to the fact that they have been 
concluded away from the business premises. 

- Concerning financial services, the banking sector would like the exclusion of the right of 
withdrawal in any cases where the contract has been fully performed (par. 2.4.b). This par. 
should refer to the performance by professionals and not "both parties". 

- Consumers' representatives expressed themselves against the exclusion of transport services 
due to the extension of this notion to car rental by the ECJ "Easy car" judgment1. 

                                                 
1 Case C-336/03, EasyCar (UK) Ltd v. The Office of Fair Trading [2005] ECR I-1947 
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- Researchers added that: 

 - They envisage withdrawing the transport services exception; 

 - Download on Internet is covered by exemption in par. 2.b; 

- The auction exemption refers to traditional auctions and not to auctions services on 
the Internet. 

Relevant Acquis and legislative procedure 

The exceptions addressed in Art. II. – 4:201 par. (2) to par. (4) are based on the following 
provisions of the relevant directives: 

- Doorstep Selling Directive (art. 3) 
- Distance Selling Directive (art. 3 and 6.3) 
- Distance Selling of Financial Services Directive (art. 6.2 and 6. 32002/65/EC) 

Art. II. – 4:202 Contracts relating to the purchase of the right to use immovable properties on a timeshare basis 

(1) A party who buys the right to use immovable properties on a timeshare basis [Def. sec. No.…] is entitled to 
withdraw from this contract if it acted for purposes which are outside its professional capacity. The withdrawal 
period (Art. II. – 4:103) starts when both parties have signed the contract (including a binding preliminary 
contract). 

(2) Where the purchaser exercises the right of withdrawal under par. (1), the contract may require the purchaser to 
reimburse only those expenses which 
(a) are incurred as a result of the conclusion of and withdrawal from the contract in conformity with European and 
national law, 
(b) correspond to legal formalities which must be completed before the end of the period referred to in Art. II. – 
4:103, 
(c) are appropriate, 
(d) and are expressly mentioned in the contract. 

(3) If the parties sign a contract (including a binding preliminary contract), and that contract does not include the 
information referred to [reference to the relevant Art. within the section on particular pre-contractual information 
duties], the buyer is entitled to withdraw from the contract within three months of that date. If the relevant 
information is provided within those three months, the regular withdrawal period in Art. II. – 4:103 applies and 
starts to run on the date on which the information was provided. Otherwise, the period in Art. II. – 4:103 applies as 
additional period which starts to run once the three months have lapsed. A party who exercises its right to 
withdrawal under the present provision is not required to reimburse for any expenses. 

(4) The seller may not demand or accept any advance payment by the buyer during the period in which the latter 
may exercise the right of withdrawal. 

Comments 

The drafted article sets some rules of the exercise and effects of withdrawal from timeshare 
contracts (to apply instead of the general rules within Art. II. – 4:102 to Art. II. – 4:105). 

Workshop debates 

- Time share industry questioned this specific provision, which is a copy of the existing 
Acquis. Moreover, they recalled that the Time share directive is under ongoing revision.  

They also questioned the last part of par. 1, as the start of the withdrawal period is already 
regulated by art. Art. II. – 4:103. They also argued against the specific prohibition for advance 
payments that exist only in the time share directive and do not exist in equally protective 
legislation such as in the US law.  
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EUROPEAN CONTRACT LAW - SALES: 
REPORT ON EUROPEAN COMMISSION WORKSHOPS OF  

JANUARY 31ST 2006 AND MARCH 14TH 2006 
 
 

1. Preliminary remarks 
On January 31st 2006 and March 14th 2006 the European Commission organized two 
workshops on consumer sales (sales contracts), where the experts and stakeholders originating 
from various Member States were invited to discuss the current state of play in the relevant 
Acquis and to bring their comments on the drafts submitted by the Study Group on a Common 
Frame of Reference set up by the European Commission. 

The workshop brought together academics and businessmen of the Acquis Group, members of 
the Study Group, representatives of enterprises, consumer associations, and legal practitioners 
coming from the different legal systems with the aim to discuss the "Principles of European 
Sales Law", on the basis of a draft proposed by the Utrecht Working Team on Sales Law. 

This note puts in parallel drafts of the Study and Acquis Group on appropriate issues concerning 
sales contracts, the main researchers' questions raised and stakeholders' comments discussed at 
the workshop together with applicable law and the position expressed by the European 
Parliament during the legislative proceedings.  

 
2. General overview of the existing legislation 
Much of what has been proposed draws on and extends the Acquis concerning the law on sales 
contracts, namely the directive 1999/44/EC on certain aspects of the sale of consumer goods and 
associated guarantees (the consumer sales directive) and the directive 2001/31/EC on certain 
legal aspects of information society services, in particular the electronic commerce in the 
Internal Market (the e-commerce directive). When this document refers to the position 
expressed in the Europe n Parliament, it usually refers to the legislative proceedings on the 
Consumer sales directive. 

As regards the law on sales contracts, the consumer sales directive has introduced the following 
provisions: 

a) it has imposed important measures on the sale of goods, such as the so-called "reversed 
burden of proof"; 

b) it has implemented the hierarchical system of remedies; 

c) it has introduced a system of guarantees to consumers. 

 

After its implementation, this legislation has raised several issues, some of which were re-
confronted by the expert group. Among the most problematic were the following:  

a) differing definitions of key terms with respect to those contained in related legislation, i.e. 
international private law instruments, existing Acquis, and national laws; 

b) the system of remedies and their relation to those existing under particular laws of Member 
States; 

c) the length of the limitation period and its impact on consumer's right to claim the non-
conformity of goods.  
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Experts drew largely on the existing sales law (particularly the United Nations Convention on 
Contracts for the International Sale of Goods - CISG) and the Acquis in European consumer 
sales law (in particular the Consumer Sales Directive). In line with the structure of CFR they 
deemed important to clearly define the scope of Principles of European Sales Law (PESL) and 
adjust its limitation to the aspects of the law of obligations. This approach conforms to the 
conclusions of the European Commission expressed in its Action plan.  

The proposed draft reflects a move forward of the standards in consumer protection, further than 
the Acquis. In this way, the proposed draft particularly focuses on protecting consumers against 
potentially unfair, deceptive, or fraudulent practices. The consumer sales directive served as a 
principal model in the area of B2B contracts.  

The draft underscores a commitment to contractual freedom of the parties, especially with 
regard to B2B contracts. Still, in certain ways, it deflects from this endeavour and shows a 
tendency to a tight control of individual contract clauses. In its resolution of March 23rd 2006 
[A6-0055-2006] the European Parliament highlighted the fundamentals of contractual 
freedom, particularly in business-to-business relations. 

Researchers' emphasis on the contractual freedom is aligned with the position of both the 
European Commission and the European Parliament.  

Aside from the question of the legal status of the CFR in general, in commenting on the matter 
of the legal force of the proposed rules, it has been argued that whether they should be 
mandatory, this should need to be clarified in the drafts and accompanied by a reasonable 
justification. 

Another important point concerned appropriate differentiation between B2B and B2C contracts. 
In this area, the European Parliament called on the European Commission to distinguish, 
where necessary, between legal provisions applicable to the business-to-business sector and 
those applicable to business-to-consumer sector, and to systematically separate both 
relations. The European Parliament reminded the European Commission that the term 
"business" does not cover merely large corporations. It also includes small (even one-person) 
undertakings, which will often require contracts that are specifically tailored to their needs, 
taking into account their relative vulnerability while contracting with large corporations. The 
European Parliament stressed the need to design a CFR and the envisaged contract law in such a 
way that would not unilaterally favour one restricted group of participants in legal transactions. 
Therefore, it encouraged developing laws that are applicable not only to business-to-business 
but also to business-to-consumer legal transactions.  

 
3. General comments on the European Commission's workshops  
 

The meeting taking place on January 31st 2006 was dedicated to 3 main points:  

 

(i) general provisions on the notion of consumer sale and the notion of goods,  

(ii) obligations of the seller,  

(iii) consumer goods guarantee.  

 

Discussions focused mainly on the matter of a proper legal terminology and how to handle 
differing definitions of key terms in associated legislation. In this sense, it pointed out the 
divergences between the Acquis and relevant International Law.  
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In the field of B2B contracts, it suggested to revise the rules that are mandatory rather than 
drafting non-mandatory, "optional" instruments. As regards, B2C contracts, the focus was put 
on a review of existing consumer Acquis. 

The major disagreements between representatives of consumer and business associations 
concerned: 

- the scope of consumer sales; 

- the rules of conformity imposed upon sellers; 

- the nature of statements for which sellers are to be held liable.  

 

The meeting taking place on March 14th 2006 was dedicated to 2 other main topics: 

 

the remedies and the passing of risk. 

 
The draft presented refers to B2B sales as the ius commune and sets out specific rules for 
consumer sales. 

Discussions raised divergences arising from the differences between Common and Civil law 
systems and the opposition between representatives of consumers' organisations and 
representatives of business associations. 

Taking into account the objective of revision of the Acquis, the solutions proposed by the 
Utrecht research team was based on the consumer sales guarantees. 

 

Although there was not a universal agreement as to the exact legal force of a CFR, the submitted 
draft is still quite distant from reaching the objective of a "tool box". In general, stakeholders 
and legal practitioners argued that the proposed regulation is drafted in vague, casuistic, and 
complicated language. In this sense, they raised concerns that this drawback might obstruct 
creating a long-term and cross-border valid legal instrument capable to compete with the diverse 
legal systems in Europe.  

Another objection concerned a particularly high level of regulation and a strict way of imposing 
duties. While the necessary definitions and clarifications in key parts of the proposal are mostly 
missing, there occurs a wealth of referencing to other related legal instruments, namely the 
Principles of European Contract Law (PECL).  

Participants raised a number of concerns over a detailed nature of legal provisions on individual 
aspects of contract law. As a matter of fact, there is a danger that such regulations would impede 
the flexibility and dynamism of adjusting laws and regulations to altered legal circumstances. 
Therefore, they inclined to adopting general regulations including legal concepts, which are not 
defined precisely but rather those that give more leeway to judicial interpretation.  

By adopting its Report on the European contract law and the revision of the acquis: the way 
forward [A6-0055-2006] the European Parliament expressed a similar view stating that the 
uniformity in application can be better achieved by more abstract (less detailed) text and 
competent court interpretation.  
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4. Discussions on experts' proposals 

 
4.1 Chapter 1: General provisions - the notion of consumer sales and the notion of goods 
 

4.1.1. Goods to be manufactured or produced  
 

Article 1:102: Goods to be manufactured or produced 
 

(1) A contract for the manufacture or production of goods, and the transfer of their ownership for a price, 
is to be considered as a contract for the sale of the goods unless the party who orders the goods undertakes to 
supply a substantial part of the materials necessary for such manufacture or production.  
(2) In a consumer transaction, any contract for the manufacture or production of goods, and the transfer 
of their ownership for a price, is to be considered as a contract for the sale of the goods. 
 
Experts based the wording of this provision on the differentiation between sales and service 
contracts as outlined in Article 3 (1) of CISG. While such differentiation might not be relevant 
for the purchase of consumer goods, its meaning is of particular importance with respect to B2B 
contracts, especially plant construction. In particular, where the delivery of manufactured 
machinery and its components exceeds the scope of the sales contract, such transaction falls, 
according to the CISG, under "service law". These principles regarding service contracts (based 
on regulations concerning the acceptance and the clear priority of remedy by 
repair/replacement) seem to be more suitable for similar circumstances.  

A major stumbling-block of this provision is that not only it contravenes with the scope of 
service contracts but it also conflicts with the rules on the construction drafted by the Tilburg 
Group on Services. Within the framework of this provision it is irrelevant for the application of 
sales law, whether or not the good is produced on the basis of client's tailor-made directions. 
Rather it is only decisive if the party ordering the goods undertakes to supply a substantial part 
of the materials necessary for such a manufacture or production.  

 

4.1.2. Definition of goods (Article 1: 104) 

 

Article 1:104: Definition of “goods” 

In these Principles, the word “goods”: 
(a) means corporeal movables, including ships, vessels, hovercraft or aircraft, space objects, animals, liquids and 
gases; and  
(b) includes  goods which at the time of the conclusion of the contract do not yet exist. 

 

As regards the definition of goods, it does not comprise immovables, especially real property. In 
this context, business associations questioned whether it has been considered that the period of 
warranty for both, faulty movables that are used for a building and the sales law of real estate, 
should be coordinated. Additionally, from the real estate point of view, it would be also useful 
to mention in the definition of "goods" also the "generality of assets".  
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Position of the European Parliament 

 
During the legislative work, the European Parliament made an amendment to the proposal of the 
European Commission suggesting that the scope of the consumer sales directive embrace all 
kinds of goods with the exception of immovables. 

The European Parliament viewed this criterion as highly comprehensive and inconsistent with 
the intention to establish uniform rules on time-limits, guarantees, and the rights and obligations 
of consumers, whether the goods acquired are new or second-hand, hand-made or mass-
produced, easily replaced or irreplaceable.  

The European Parliament proposed the following concept of consumer goods: "any new 
moveable goods intended for final use." This removed second-hand goods, after-sales services 
and supply contracts from the scope of the directive. The European Parliament argued that these 
categories should be subject to specific legislation.  

Having reviewed the Council's Common Position, the European Parliament approved the final 
definition of the concept of 'consumer goods' in Article 1 (2b) comprising "any tangible 
movable item" with the exceptions, such as goods sold by way of execution and water, gas and 
electricity. This proposal also gives Member States the opportunity of exempting second-hand 
goods sold at public auctions. 

 

4.1.3. Application to other assets (Article 1: 105)  

Article 1:105: Application to other assets 

These Principles apply with appropriate adaptations to contracts for the sale or barter of: 
(a) electricity; 
(b) information and data, including software and databases;  
(c) stocks, shares, investment securities and negotiable instruments; and 
(d) other forms of incorporeal property, including rights, receivables and industrial or other intellectual 
property rights, but not including rights in land, buildings or other immovable property. 

A substantial part of the debate revolved around the issue of whether or not software falls under 
the definition of goods. According to Common Law stakeholders (legal practitioners), 
agreements regarding, for instance, software, databases, and other data networks relate to sales 
law, even though they might be developed for one concrete user (service contract).  

The exact differentiation could be unnecessary, if both buyer and the client had the same rights. 
On the basis of previous drafts this assumption does not seem to be true. Despite the obstacles 
ranging from illegal copying, and distinctions between hardware inadequacies, to software bugs 
it is still desirable that such reference be implemented in this Article. 

 

4.1.4. Definition of consumer sale (Article 1: 202)  
Article 1:202: Definition of consumer sale 

 
For the purpose of these Principles, a consumer sale is a contract under which a natural or legal person who is 
acting to any extent for purposes related to that person’s trade, business or profession (the professional) sells 
goods to a natural person who is acting primarily for purposes which are not related to that person’s trade, 
business or profession (the consumer). 
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There are various directives currently in force using the term "consumer". According to 
consumer associations, having another complementary definition in the chapter on sales 
contracts appears counterproductive and would cause confusion in applying it in practice. As 
such the definition focuses exclusively on consumer buyer (e.g. professional selling goods to 
natural person). By contrast, other parts of PESL, namely Articles 4: 205 (2) and (5) and Article 
4: 206 (1) assume that there are also consumer sellers.  

For the sake of coherence, the stakeholders advised to revise the definition of consumer sale so 
that it refers specifically to both consumer buyer and consumer seller. There is also a 
difference between the proposed definition and the current EU law on unfair contract terms and 
sale of goods. In particular, due to the term "primarily" contained therein ("... sells good to 
natural person who is acting primarily for purposes ...") the definition of the term "consumer" 
differs from that contained in Article 1 (2a) of the consumer sale directive and Article 2e of the 
e-commerce directive.  

 
Position of the European Parliament 
 
The notion of consumer sale is derived from the consumer sales directive. For the purposes of 
the consumer sales directive the term "consumer" according to Article 1 (2a) shall comprise 
"any natural person who, in the contracts covered by this Directive, is acting for purposes 
which are not related to his trade, business, or profession." 

During the legislative procedure the European Parliament made amendments to the definition of 
consumer suggested by the European Commission. The proposal of the European Commission 
was worded in a slightly different way from that given in the Council directive 93/13/EEC on 
unfair terms in consumer contracts, which contained a definition accepted in consumer 
protection law ("any natural person who, in the contracts covered by this Directive, is acting for 
purposes which are outside his trade, business or profession"). In order to increase the legal 
certainty of the text, the European Parliament suggested matching the two definitions.  

This definition of consumer sale is also derived from the e-commerce directive. According to 
Article 2 (e) consumer means "any natural person who is acting for purposes which are outside 
his or her trade, business or profession." 
 
4.2 Chapter 2: Obligations of the seller 
 

4.2.1. Delivery (Article 2: 101)  
 

Article 2:101: Delivery 
 

(1) Unless otherwise agreed, the seller fulfils the obligation to deliver by making the goods, or where it is 
agreed that the seller need only deliver documents representing the goods, the documents, available to the buyer. 
(2) If the contract involves carriage of the goods by a carrier, the seller fulfils the obligation to deliver by 
handing over the goods to the carrier and by transferring to the buyer any document necessary to enable the buyer 
to take over the goods from the carrier.  
(3) In this Article, any reference to the buyer includes another person to whom delivery is to be made in 
accordance with the contract. 
(4)  Paragraph 2 does not apply to a consumer sale. 
 
Stakeholders and legal practitioners raised two points in the draft proposal. First, it is not quite 
clear whether this provision is of mandatory or non-mandatory nature. The wording of Article 5: 
103 ("the risk cannot pass") infers that the parties cannot derogate from this provision, but could 
be more explicit in the light of Article 1:203 (Derogation).  
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The second controversy concerns the fact that, since the risk in contracts involving the carriage 
of goods does not pass at the hand-over of the goods to the carrier, but rather at the hand-over to 
the customer, it affects the choice of consumers and the transparency of pricing (providing the 
Article is deemed mandatory). These provisions mainly apply to mail orders. In handling mail 
orders, consumers can choose whether they want their order to be covered by insurance or not. 
In such cases, the consumer is aware of the amount of insurance and it is upon him to decide 
whether or not he is willing to bear the risk associated with the carriage of goods.  

The idea incorporated in the draft chapter is that if the business is obliged to bear the risk it will 
in fact pass it to each consumer through the pricing of the good. In the end, consumers do not 
have any other choice than to pay the price set by the business. As the risk premium will be 
included in the pricing of the goods, it is not transparent for the consumer what he actually pays 
and in which amount. What is only clear is that he pays some kind of insurance. Some 
stakeholders suggested deleting the provisions of Article 2:101 (4) and Article 5:103. Others 
considered redrafting the Article so that it contains regulation suitable for given purposes.  

 

4.2.2. Conformity with the contract (Article 2: 201)  

 
Article 2:201: Conformity with the contract 

 
To conform with the contract, the goods must  
 (a) be of the quantity, quality and description required by  the contract;  
 (b) be contained or packaged in the manner required by the contract;  
(c) include any accessories, installation instructions or other instructions required by the contract; and 
(d) comply with the remaining Articles of this Section. 
 
A majority of stakeholders (in particular consumer associations) argued that this provision is too 
vague. Moreover, it omits that the "goods" must not only "be contained or packaged in the 
manner required by the contract", but frequently also in a manner required by binding legal 
provisions. Therefore, it would be opportune to add "by applicable rules". In addition, 
suggestions has been made to replace the term "required by the contract" by the wording "as 
agreed by the parties", which would go in line with report's comments.  

 

Position of the European Parliament 

 
The European Parliament highlighted the importance to define conforming goods, given that 
non-conformity with the contract gives rise to legal consequences. In this regard, the European 
Parliament made some clarifications to the initial legislative proposal of the European 
Commission. 

It pointed out that technical specifications and regulations applicable to the manufacturer should 
be a crucial element in examining whether goods are in conformity with the contract, 
particularly bearing in mind that this provides an objective means of assessment. 

On the basis of the proposal of the European Commission, goods were considered to be in 
conformity with the contract if, at the moment of delivery, "they are fit for the purposes for 
which goods of the same type are normally used". In accordance to the parliamentary 
amendment, the term "normally used" should be clarified with reference to the nature of the 
goods, their appearance, purpose, and absence of minor defects. 
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The European Parliament also pointed out that the price paid for goods can be a decisive 
criterion in evaluating their conformity only if it follows from the description of the product and 
its performance that inferior quality is to be expected. If a product is offered at a lower price on 
the basis of identical performance, however, this does not necessarily mean that consumers must 
expect lower quality merely because the product is cheaper. 

The European Parliament also suggested including in the definition of lack of conformity those 
cases where the installation instructions provided to consumers are incorrect. 

 
4.2.3. Fitness for purpose, quality, packaging, etc. (Article 2: 202)  

Article 2:202: Fitness for purpose, qualities, packaging etc. 
 

Except where the parties have agreed otherwise, the goods must:   
(a) be fit for any particular purpose made known to the seller at the time of the conclusion of the contract, except 
where the circumstances show that the buyer did not rely, or that it was unreasonable for the buyer to rely, on the 
seller’s skill and judgement; 
(b) be fit for the purposes for which goods of the same description would ordinarily be used;  
(c) possess the qualities of goods which the seller held out to the buyer as a sample or model; 
(d) be contained or packaged in the manner usual for such goods or, where there is no such manner, in a manner 
adequate to preserve and protect the goods; 
(e) include such accessories, installation instructions or other instructions as the buyer could reasonably expect to 
receive; and 
(f) possess such qualities and performance capabilities as the buyer may reasonably expect. 

 
The first problematic issue raised by stakeholders is that this Article corresponds literally to 
Article 35 CISG. Since there are discrepancies within the framework of this CISG provision it 
does not seem opportune to pass it into a new regulation. What remains unclear, according to the 
view of consumer associations, is whether or not the buyer can rely on seller's skill and 
judgment, if he coincidentally has the same or similar expertise. What is also quite blurred is the 
issue of who should be held liable if the product appears to be incompatible with the safety 
regulations in the country where it is used.  

The second problematic issue concerning this Article is that the rules on the quality of the goods 
contained in Article 2: 202 (a) impose overly burdensome obligations upon the seller. According 
to the submission, the good is required to be fit for "any particular purpose made know to the 
seller". In reality, then, the seller would appear under the obligation to listen to every 
accidentally spoken word that the buyer may mention in order to determine whether particular 
goods is suitable for buyer's purposes.  

In fact, buyer does not even have to expressly state his priorities as implied terms are sufficient. 
While big enterprises would hardly be affected by this regulation, the impact upon small and 
medium size enterprises would be much noticeable. In the light of the above arguments, it has 
been recommended to reconsider the wording of section "expressly made known to the seller".  

 

4.2.4. Statements by third parties (Article 2: 203)  
Article 2:203: Statements by third parties 

 
(1) The goods must possess the qualities and performance capabilities held out in any relevant statement 
on the specific characteristics of the goods made about them by a person in earlier links of the business chain, the 
producer or the producer’s representative. 
(2) However, the seller is not bound by any such statement if: 
(a) the seller was not, and could not reasonably be expected to have been, aware of the statement; 
(b)  the statement had been corrected by the time of the conclusion of the contract; or  
(c) the buyer’s decision to buy the goods could not have been influenced by the statement. 
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The major objection raised by consumer associations during the debate concerned the 
incongruity of this Article with the consumer sales directive. 

Even though the wording of this Article originates in the consumer sales directive it 
significantly exceeds its regulation. Article 2 of the consumer sales directive merely states that 
"consumer goods are presumed to be in conformity with the contract", providing they meet 
characteristics determined by third persons. Statements pertaining to the quality of the goods 
made by third persons are taken into account only when they concern the conformity to the 
contract. While they may occasionally influence the interpretation of consumer's reasonable 
expectations they do not cause that the contract is altered or the duties resulting from it 
expanded.  

In contrast, Article 2: 203 (1) clearly states that "goods must possess the qualities and 
performance capabilities held out in any relevant statement" regardless of whether or not the 
customer can reasonably expect such capabilities. In order to streamline both provisions it is 
advisable to clarify that seller becomes liable for statements on the specificities of the goods 
only if the buyer can reasonably assume that the goods actually meet the characteristics 
mentioned in the statement.  

Article 2: 203 deflects from the consumer sales directive in other ways. Article 2 (d) of the 
consumer sale directive holds seller accountable merely for public statements of "the seller, 
producer, or his representative" whereas according to Article. 2: 203 this regulation is modified 
to the disadvantage of the seller. There is not any limitation to "public statements". The proposal 
speaks only about "relevant" statements without giving any explanation of what it means or how 
it should be correctly interpreted. The stakeholders agreed on a suggestion to at least restrict 
seller's liability for third party statements to the cases described in Article 2 (2) of the consumer 
sales directive.  

While Article 2 (2) (d) of the consumer sales directive limits seller's liability to statements made 
by himself, the producer and his representatives; Article 2:203 (1) makes him liable for 
statements by "a person in earlier links of the business chain". Stakeholders representing 
business associations were concerned about the extent of this regulation that extends seller's 
liability for statements made by persons to whom he might not even have any legal or factual 
relationship. They favoured restricting seller's liability for third party statements to the cases in 
Article 2 (2) (d) of the consumer sales directive.  

Further, the term "business chain" (rather than for instance "seller's" chain or "supply" chain) 
used in the provision is not regarded as very precise, which, in the end, might extend the liability 
for the statements made by third parties. The impact for smaller retailers can be quite 
burdensome since the "business chain" comprises entities that are outside the scope of their 
business unlike larger enterprises can cover these chains. In the light of the above arguments, 
the restrictive definition "the seller, the producer or his representative" should be also 
reconsidered.  

 

Position of the European Parliament 
 
On the basis of the European Commission's proposal for the consumer sales directive, the goods 
should be satisfactory in terms of their quality and performance "given ... the price paid" 
(Article 2 (2) (d)). The European Parliament argued that consumers are also entitled to expect 
low-cost products to conform to the contract. For this reason, it welcomed incorporating "public 
statements of the producer or his representative" in the concept of conformity. At the same 
time, however, it suggested that liability should be limited merely to statements relating to the 
product.  
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The European Parliament raised a number of objections concerning cost differentials. The draft 
proposed by the European Commission stated simply that "quality and performance must be 
satisfactory given the nature of the goods and the price paid and taking into account the public 
statements made about them." The European Parliament was concerned that an inevitable result 
of its provisions will be that higher standards forced upon manufacturers will lead to the 
withdrawal of cheaper goods from the market, thus hitting consumer choice. Moreover, a 
significant level of returned goods could be expected to create a new (and disruptive) market in 
"second choice" refurbished product. This would create two classes of consumers - those who 
can afford brand new and those who must accept refurbished product. 

In amending proposals of the European Commission on statements made by third parties, the 
European Parliament tackled the issue of whether the seller can be held liable to the consumer 
for statements made by the manufacturer or rather his representatives. From the legal point of 
view, one party cannot be made liable to another for the statements made by a third party, but it 
should also be pointed out that, on some occasions, the distribution network itself is involved in 
drawing up advertising campaigns for the product and on many occasions manufacturers present 
advertising slogans to their distribution network before publishing them.  

The second question concerned the proof to be provided by the seller, especially if a long period 
of time has elapsed between delivery and notification of lack of conformity.  

 
4.3 Chapter 6: Consumer goods guarantee 

 
Due to the nature of guarantee as a voluntary undertaking between the seller (producer) and the 
customer, the legislator should not regulate its extent. The attention should rather be devoted to 
the matter of limiting the rules to ensure that the consumer can make an informed choice and the 
obligation to inform is not overly extensive. As such, the obligation to inform should bring clear 
light into the scope of rights covered by a guarantee.  

There was a concern raised by business associations, especially home builders and developers 
that rigid regulation would result in reluctance on the part of producers and sellers to provide for 
guarantees at all. Such trend was evident in some countries, especially Sweden and Finland, 
after the implementation of the consumer sales directive.  

The parallel between the nature of guarantee and obligation of conformity should be examined 
more closely. This is especially important since the nature of the guarantee differs throughout 
various legal systems. In some of them, the paper called "guarantee" does not mean more than a 
contractual application of the obligation of conformity.  

It was also suggested to mention the provision releasing the seller from all his responsibilities in 
case of force majeure.  

4.3.1. Coverage of the guarantee (Article 6: 104 PESL) 
Article 6:104: Coverage of the guarantee 

 
If the guarantee document does not specify otherwise: 
(a) the duration of the guarantee is the estimated life-span of the goods; 
(b) the guarantee includes the requirements set out in Article 2:202 (b), (d), (e) and (f); 
(c) the guarantee holder may choose between replacement, repair and reimbursement of the price paid; 
(d) all costs involved in invoking and performing the guarantee are to be borne by the guarantor. 
 
In cases of resale, guarantee can be invoked by different persons. For this reason, it would be 
suitable to precise the price of the reimbursement, the amount paid by retailer to the producer, 
client to the retailer, as well as that paid by a second purchaser.  
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4.3.2. Burden of proof (Article 6: 107 PESL) 
Article 6:107: Burden of proof 

 
(1) Where the consumer invokes a consumer goods guarantee within the period covered by the guarantee, the 
burden of proof that: 
(a) the goods met the specifications set out in the guarantee document or in associated advertisements; 
 and 
(b) any failure of or damage to the goods is due to misuse, mistreatment, accident, failure to maintain, or other 
cause for which the guarantor is not responsible 
is on the guarantor. 
(2)  The parties may not deviate from the requirements in this Article to the detriment of the consumer. 

For the sake of clarity it should be mentioned that the burden of proof for the lack of conformity 
and the date when such nonconformity was discovered is to be produced by the consumer. 

 
Position of the European Parliament 
 
The initial legislative document of the European Commission made distinctions between legal 
guarantees and commercial guarantees. The European Parliament suggested that 
manufacturers maintain commercial guarantees over and above the minimum legal 
requirements. Otherwise, the cost impact of the legal guarantee upon manufacturers could make 
the future of commercial guarantees uncertain.  

Where a contract of sale also includes a guarantee, a distinction must be drawn between the 
legal guarantee, resulting directly from the law, and the commercial guarantee, which is defined 
as the will of the guarantor to assume personal liability for the goods sold. The commercial 
guarantee also plays a part in competition between manufacturers and distribution networks. 

 
5. Remedies  

 

5.1. Concerning remedies in non execution cases 

Article 4:204: Choice of method  

(1)  The seller may choose how to remedy the lack of conformity, unless the method chosen would, in comparison 
to other methods, cause unreasonable delay or significant inconvenience to the buyer. 
(2) In a consumer sale, the buyer may choose whether the lack of conformity is to be remedied by repair, 
replacement or other means provided that the buyer’s choice is not unlawful or impossible, or will not cause the 
seller unreasonable effort or expense. 
 
The UK law always gives the right to terminate the contract and to claim for damages, while 
Civil Law systems give priority to the specific performance. The consumer sales directive 
establishes a hierarchical system of remedies, which also gives priority to specific performance 
(Article 3). 

Within this hierarchical system of remedies, business representatives favour reparation of 
goods while consumers' organisations favour replacement. Consumers' organisations are in 
principle against any hierarchy of remedies and favour the free choice for the consumer between 
reparation and replacement at any time, which solution is considered as an unaffordable solution 
by business representatives. 

Free choice of remedies was also the traditional solution in UK law, but limited to a very short 
period of time after purchase, while the consumer sales directive refers to a period of guarantee 
of 2 years.  

The draft submitted also provides for a free choice of remedies for the aggrieved party in B2B 
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contracts (Article 4:204 PECL), but restricts the specific performance in B2C contracts notably 
when specific performance would cause unreasonable efforts or expense to the seller. 

The directive also refers to the ultimate possibility to have the contract rescinded but still 
obliges to refer to court in the absence of a non judicial procedure to terminate the contract.  

Consumers' representatives also argued for a joint liability of sellers and producers. 

The draft submitted foresees the right for the aggrieved party to terminate the contract if the 
non performance is fundamental to the contract (Article 9:301 PECL). 

 

5.2. Remedies of the buyer for lack of conformity (Article 4: 201 (a), 4: 202 to 4: 204) 

 

Section 2: Remedies of the Buyer for Lack of Conformity 

Article 4:201: Overview of remedies 

When the goods do not conform to the contract the buyer is entitled, subject to the provisions of this Chapter: 
(a) to have the lack of conformity remedied by repair, replacement or other means in accordance with  Articles 
4:202 to 4:204, which apply in place of Article 8:104 and Chapter 9, Section 1 of the Principles of European 
Contract Law; 
(b) to withhold performance under Chapter 9, Section 2 of the Principles of European Contract Law; 
(c) to terminate the contract under Chapter 9, Section 3 of the Principles of European Contract Law; 
(d) to reduce the price under Chapter 9, Section 4 of the Principles of European Contract Law; or 
(e) to claim damages under Chapter 9, Section 5 of the Principles of European Contract Law. 
 

Article 4:202: Remedying the lack of conformity 
 

(1)The buyer is entitled to have the lack of conformity remedied free of charge by repair, replacement or other 
means, provided that remedying it: 
(a) is not unlawful or impossible; or 
(b) will not cause the seller unreasonable effort or expense. 
(2) Free of charge means without any charge for labour, materials or any necessary transport of the goods. 
(3) The seller may not refuse to remedy the lack of conformity merely because the buyer could reasonably have 
it remedied  from another source. 
 

Article 4:203: Seller's opportunity to remedy the lack of conformity 
 
The buyer is required to give the seller an opportunity to remedy the lack of conformity if: 
(a) the seller, promptly after being notified of the lack of conformity, offers to remedy it; and  
(b) the buyer has no reason to believe that the seller will be unable to remedy it within a reasonable time and,where 
the buyer is a consumer, without significant inconvenience to the consumer.  

Article 4:204: Choice of method  

(1) The seller may choose how to remedy the lack of conformity, unless the method chosen would, in comparison to 
other methods, cause unreasonable delay or significant inconvenience to the buyer. 
(2) In a consumer sale, the buyer may choose whether the lack of conformity is to be remedied by repair, 
replacement or other means provided that the buyer’s choice is not unlawful or impossible, or will not cause the seller 
unreasonable effort or expense.   
 

All these provisions use the term "remedy" in different meanings. While Article 4: 201 
enumerates the remedies of the buyer (withholding performance and terminating the contract) 
the rest operate with the same term using it to describe what the seller has to do to "remedy" the 
lack of conformity. It is suggested that different term such as "relief", "cure", or "redress" is 
used for this second type of remedy.  
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Position of the European Parliament 

 
In the case of non-conformity, the European Commission suggested that consumer be given the 
choice of four means of redress (repair, replacement, price reduction, or rescission of the 
contract). While the European Commission proposed four possibilities all equal, the European 
Parliament rank-ordered these options. Accordingly, as the first step the consumer has the 
choice between a free of charge repair and replacement. If neither is possible, or if repair does 
not work, the consumer can insist on a price reduction or rescission of the contract. 

Although the choice between four possible remedies is undoubtedly an advantage to the 
consumer, the European Parliament undertook this rank ordering of rights to protect SMEs and 
small retailers. It believed that the four options for redress would be inequitable since the costs 
to the seller of these options differ significantly. In particular, for products which depreciate 
rapidly after purchase, customers might perceive an interest in insisting on replacement even if 
fast and efficient repair is available.  

The consequence would be higher costs as a result of cancelled contracts, a significantly lower 
demand for repairs and hence a disproportionately larger market in almost new "used goods" 
where products are returned.  

 

5.3. Notification (Article 4:302 PECL) 

 
Article 4:302: Notification of lack of conformity 

 
(1) If the buyer does not give notice to the seller specifying the nature of a lack of conformity within a 
reasonable time after the buyer has discovered or ought to have discovered it, the buyer loses the right to rely on 
the lack of conformity. 
(2) In a consumer sale, a notice given within two months is always regarded as given within a reasonable time 
for the purposes of paragraph (1). 
(3) In any event, the buyer loses the right to rely on a lack of conformity if the buyer does not give the seller 
notice of the lack of conformity at the latest within two years from the time at which the goods were made available 
to the buyer in accordance with the contract,  
(4)  If the parties have agreed that the goods must remain fit for a particular purpose or for their ordinary 
purpose during a fixed period of time, the period for giving notice under paragraph (3) does not expire before the 
end of the agreed period. 
(5) Paragraph (3) does not apply in respect of third party claims or rights pursuant to Articles 2:205 and 2:206. 
(6) In a consumer sale, the loss of the right to rely on the lack of conformity under this Article does not apply to 
the right to reduce the price, the right to damages not exceeding the contract price or the right to withhold 
performance. 
 
Notification of non-performance, within a reasonable time after awareness, is a pre-condition to 
the right to terminate the contract by the aggrieved party. In consumer sales, the reasonable time 
falls between 2 months and 2 years (period of guarantee in the Consumer Sales Directive). 

Consumers' organisations expressed themselves against this compulsory notification for the 
sake of consumer protection and legal certainty. 

Business associations were concerned that the proposed regulation goes beyond the scope of 
the consumer sales directive and that it is contradictory to the "cutting-off period" of sales 
contracts that is meant to establish legal certainty after it expires. While the two-year limitation 
period seems a reasonable solution for minor individual purchases it is irrational in production 
series. In fact, defects occurring after the expiration of 2 years from the hand-over of the goods 
can financially burden companies.  
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In practice, the distinction between mere aberration of goods and real defects is quite blurred, 
with an increasing time interval between handling over purchased items and the enforcement 
claims. This suggestion is not in a line with the length of limitation period in Common law 
countries, which is currently 5 years in the UK.  

According to the proposal, the consumer would never lose the right to rely on the lack of 
conformity. In fact, his right would be still extant after the two-year-period is already expired. 
The limitation period of two years was regarded as too long for non-conformity claims. Instead 
of proposing other solutions, the period should be covered by existing warranty provisions. 

 

5.4. Late delivery (Article 8:106 PECL) 
 

Article 8:106: Notice Fixing Additional Period for Performance 
 
(1) In any case of non-performance the aggrieved party may by notice to the other party allow an additional period 
of time for performance. 
(2) During the additional period the aggrieved party may withhold performance of its own reciprocal obligations 
and may claim damages, but it may not resort to any other remedy. If it receives notice from the other party that the 
latter will not perform within that period, or if upon expiry of that period due performance has not been made, the 
aggrieved party may resort to any of the remedies that may be available under chapter 9. 
(3) If in a case of delay in performance which is not fundamental the aggrieved party has given a notice fixing an 
additional period of time of reasonable length, it may terminate the contract at the end of the period of notice. The 
aggrieved party may in its notice provide that if the other party does not perform within the period fixed by the 
notice the contract shall terminate automatically. If the period stated is too short, the aggrieved party may 
terminate, or, as the case may be, the contract shall terminate automatically, only after a reasonable period from 
the time of the notice. 
 
In UK law as opposed to Civil law systems, the date of delivery is always essential to the 
contract and gives the right to terminate the contract. The draft presented thus sets out specific 
provisions for late delivery cases. 

This difference in remedies between late delivery and non conformity has been questioned by 
the European Commission. 

 

5.5 Concerning the passing of risk (Article 5:102 PECL - Article 5:103 PECL) 

Article 5:102: Time when risk passes 

(1)  The risk passes when the buyer takes over the goods or the documents representing them. 
(2)  However, if the contract relates to goods not then identified, the risk does not pass to the buyer until the goods 
are clearly identified to the contract, whether by markings on the goods, by shipping documents, by notice given to the 
buyer or otherwise. 
(3) The rule in paragraph (1) is subject to the special rules in Section 2 of this Chapter.  
 

Article 5:103: Passing of risk in a consumer sale 
 

(1) In a consumer sale, the risk cannot pass before the buyer takes over the goods. 
(2) Paragraph (1) does not apply if the buyer has failed to perform the obligation to take over the goods and the 
failure is not excused under Article 8:108 of the Principles of European Contract Law. 
 

The draft refers to the classical solution of passing the risk at the time of the conclusion of the 
contract in B2B sales (Article 5:102 PECL) but at the time of delivery in B2C sales (Article 
5:103 PECL). Discussions raised the specific case when transportation was contracted by the 
buyer himself. In this case, the working party concluded to the passing of risk when goods were 
taken in charge by the transporters on behalf of the buyer. 
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