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SUMMARY OF WORKSHOP PROCEEDINGS 

1. Introduction 
The Internal Market and Consumer Protection Committee of the European Parliament 
wished to continue its considerations of the draft Consumer Credit Directive by 
looking into specific elements of the Council common position and hence on 10 
October 2007, hosted a workshop. 

This document provides a summary of the points made by the speakers at that 
workshop. The two background papers, the presentations and the speakers' handouts 
are in annex. 

The speakers included experts from academia, consumer organisations and industry. 
The opinions presented at the workshop and in this report are those of the speakers. 

The speakers were: 

• Prof. Dr. Peter Rott, Civic Consulting  

• Dr. Jan Schürnbrand, Institut für deutsches und internationales Recht des 
Giro-, Spar- und Kreditwesens an der Johannes Gutenberg-Universität Mainz 

• Peter Tutton, Citizens Advice  

• Eric Robles, General Manager Retail Banking, Frans Demmers, General 
Counsel ING Retail Banking, ING  

• Dr. Sebastián Sastre Papiol, Director of the Legal Department, La Caixa  

• Bob Schmitz, Union Luxembourgeoise des Consommateurs  

• Alena Ludrovska, Member of the Executive Committee, Director of the 
Central European zone, Cetelem SA,  

• Anne Kühne, Head of External Policy, Retail Banking, Andrew Hare, Senior 
Regulatory Risk Officer, Royal Bank of Scotland  

2. General conclusions 
Concerning the objectives of the Directive, participants noted that it is a step toward 
creating a single market and increasing the level of consumer protection, but the text 
is unsatisfactory as it now stands. Consumer organisations have complained about 
insufficient consumer protection measures and businesses remained sceptical as to 
whether cross-border offerings will increase as a result of the Directive. 

There is a wide consensus that more legal clarity is needed and that the text should be 
reformulated to include clearer definitions and to elaborate more on some of the 
concepts.  

The distinction between harmonised and non-harmonised areas was generally thought 
to be clear, however there was disagreement as to the extent of discretionary powers 
enjoyed by Member States. Some speakers expressed the opinion that Member States 
should inform the European Commission of regulatory approaches concerning the 
non-harmonized areas.  
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Concerning the scope of the Directive, suggestions were made to exempt overdraft 
facilities and products with duration shorter than three months, and to lower the upper 
limit to EUR 50.000 

Most speakers agreed that the European legislator must take care that pre-contractual 
information duties are not excessive. They said that further research needs to be done 
as to exactly what pre-contractual information should contain, how much information 
the consumer would need and in what format. Business representatives noted that 
audiovisual advertising will no longer be possible because of information 
requirements  

There was a discussion on whether the obligation to assess the credit-worthiness of 
consumers should fall under prudential supervision (public law) or whether 
consumers should have the right to redress (private law). The participants were 
unequivocal on this issue, saying that this question needs to be viewed inter alia in 
light of the different legal traditions in the Members States and existing legislation 
(e.g. national rules on prudential supervision, ECJ rulings). The "duty to assist" 
requirement was also found to be controversial.  

Some of the business representatives commented that the 14-day right of withdrawal 
is too long, while others warned that products with a duration of less then 3 months 
will disappear from the market as these products will become complex and expensive. 

Other issues discussed include the role of intermediaries, early repayment and APR 
rates.  

3. Summary of individual presentations  
Prof. Dr. Peter Rott, Civic Consulting  

Concerning harmonisation, Prof. Rott asserted that the distinction between 
harmonised and non-harmonised areas is clear. Maximum harmonisation applies 
insofar as the Directive contains harmonised provisions. Provisions that are not 
harmonised and areas where the Directive contains no provisions remain in national 
competence. 

He went on to explain that the non-harmonised provisions of the Directive fall into 
two categories: firstly explicit options, where there is no leeway to finding national 
solutions in-between the options and, secondly, explicit permissions to concretise 
general concepts such as duty to assist and responsible lending. The legal uncertainty 
stemming from the application of these non-harmonised provisions is compensated by 
Member States' reporting requirements, but, surprisingly, Member States do not have 
this obligation in all cases. General notions may be concretised without there being 
any reporting requirements in place. Nevertheless, the legal uncertainty connected 
with general notions has been accepted in other total harmonisation Directives. 

Prof. Rott thought that standardised information was more useful than non-
standardised information, but empirical research needs to be undertaken in order to 
assess consumer receptiveness and in this sense different designs should be developed 
and tested on consumers.  

He asserted that duty to assist could possibly create an obstacle to cross-border credit 
as it has to be fulfilled in an individualised manner. Furthermore, personal advice may 
be difficult to give via internet and, finally, it is possibly limited to the cross-border 
market of informed or experienced borrowers with language skills.  
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The responsible lending requirement, on the other hand, does not create an obstacle to 
cross-border credit as it can be done by forms. 

Details of the legal consequences of the breach of the duty to assist and of responsible 
lending remain in the national competence. Since the duties are meant to protect the 
consumer, the consumer must have individual rights in case of breach. Options are 
damages (culpa in contrahendo) and sanctions such as loss of interests. Public law 
fines can be added but cannot replace individual remedies of consumers. The right 
mix will depend on national enforcement culture.  

Dr. Jan Schürnbrand, Institut für deutsches und internationales Recht des Giro-, 
Spar- und Kreditwesens an der Johannes Gutenberg-Universität Mainz.  

Prof. Schürnbrand focused on three topics in his presentation: pre-contractual 
information requirements, credit-worthiness obligation and right of withdrawal. 

He felt that the pre-contractual information requirement was superfluous as the 
consumer has the right of withdrawal. The creation of standard forms could help to 
compare products and increase competition, but handing out a draft contract to the 
customer is an easier solution, therefore harmonisation should be limited to contracts. 
The notion "in good time" creates legal uncertainty and does not facilitate cross-
border offers. It should be left to consumers to decide how long they want to study the 
terms of the credit offer. It should be also up to the customer to decide how much 
information he wants to receive and the consumer should decide whether a loan 
contract is suitable and appropriate for his needs. Information should be limited to 
contracts.  

Prof. Schürnbrand noted that the credit-worthiness obligation is not clear. It is 
ambiguous whether there is a civil or public law liability and whether there could be 
damages claimed or disciplinary measures evoked as a consequence of not fulfilling 
this obligation. He argued that as the consumer took out the loan, he should be 
responsible and shouldn't be able to claim damages. Clarity is needed concerning this 
requirement. He suggested that this should fall under prudential supervision law 
(public law). 

Prof. Schürnbrand concluded by commenting that it is not specified what happens if 
information on the right of withdrawal is not given or given inadequately. He 
recommended introducing a standardised form for the information on the right of 
withdrawal and/or a provision which stipulates that the right of withdrawal will end 
six months after conclusion of the contract.  

Peter Tutton, Citizens Advice  

Mr. Tutton informed participants that people who have credit problems are usually 
people with lower than average incomes, with limited understanding of products and 
procedures. The current draft of the Directive does offer a certain degree of protection 
to consumers but doesn't guarantee high-level consumer protection, and there is a 
clear need to improve the clarity of the high level and very detailed provisions so they 
are understandable to all. 

He welcomed the obligation to provide explanation on needs and situation as pre-
contractual information is often not sufficient for people to understand the products 
and choose the one that is suitable for their needs. He welcomed the credit-worthiness 
obligation, but warned that it still needs to be seen how it can be put in practice. 
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He drew attention to the fact that the issue of regulating cross-border is unclear; it is 
not obvious which regulator is responsible. The standards and quality of regulation is 
key, sanctions and power needs to be sufficient. 

Mr. Tutton noted that consumers will not necessarily use pre-contractual information 
and this needs to be viewed in relation to advertisements and sales practices. The use 
of summary information would be desirable, otherwise it would just be the repetition 
of the credit agreement. Standard information requirements may also create 
distortions if they do not take into account product differences. 

Eric Robles, General Manager Retail Banking, ING 

Mr. Robles commented that ING supports the objectives of the Directive but, as the 
draft now stands, they believe that the objectives will not be met. The number of 
products will decrease as short duration products disappear. Whether prices will 
increase will depend on market conditions and competition, but costs to industry will 
undoubtedly increase.  

He added that pre-contractual information running eight pages is not appropriate. He 
added that there are a number of additional national regulations besides the CCD 
therefore it will not be possible to create a single market. 

ING suggests withdrawing the Directive and, if this is not possible, reducing the 
scope (exclude products with duration of less then 3 months), simplifying total cost in 
APR and simplifying pre-contractual information. 

Dr. Sebastián Sastre Papiol, Director of the Legal Department, La Caixa  

Dr. Sastre Papiol began by saying that the Directive makes a remarkable effort to 
harmonise key elements and is a step towards total harmonisation and creating a 
single market. Nevertheless, Member States enjoy a certain degree of flexibility due 
to differences in their private law system and to the leeway provided by the Directive.  

He believed that overdraft facilities should be excluded from the scope of the 
Directive. In his opinion, the requirements laid down in Article 4 on standard 
information in advertising are too detailed, especially in view of audiovisual 
advertisements.  

The wording "in good time" is justified by the flexibility it provides and there is no 
need for further detail to be introduced in the text of the Directive; Member States 
should also refrain from elaborating the concept further.  

He said that evaluating the credit-worthiness of consumers is costly and would 
increase the cost of the credit. Introduction of new protective measures is not 
necessary as Member State legislation is already satisfactory with requirements such 
as good faith clauses. 

Dr. Sastre Papiol said that the right of withdrawal of 14 days is too long; Member 
States generally have shorter deadlines. Consumers should at least be allowed to opt 
out from the right of withdrawal in order to obtain the credit immediately. 

Information requirements are difficult to fulfil if the consumer is not on the business 
premises. Information requirements concerning advertising should be restricted.  

Bob Schmitz, Union Luxembourgeoise des Consommateurs  

Mr .Schmitz noted that Luxembourg consumers already have a genuine experience 
with cross-border credit.  
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People in a bad financial situation, who no longer have access to financial services in 
their own Member State, tend to go abroad to obtain credit.  

When obtaining a credit to purchase a product, consumers don't bother about the 
conditions of the credit, they are interested in acquiring the product.  

He asserted that much detail is referred to Member States for implementation. 
Harmonisation is particularly lacking in the case of sanctions 

He noted that there is an overload of pre-contractual information and there is no 
consensus whether this will be legally binding. 

Mr. Schmitz thought that Member States should be obliged to inform the Commission 
of the transparency measures they introduce in order to make it possible for 
Commission to act as a guardian and for consumers to get the appropriate 
information. 

Obligation to assess credit-worthiness should have civil law sanctions. The clause 
however needs to be reformulated in clear legal language and only apply in cases 
where companies act irresponsibly, misleading consumers. He thought that the 
liability of intermediaries is insufficiently addressed. 

Alena Ludrovska, Member of the Executive Committee, Director of the Central 
European zone, Cetelem SA,  

Mrs Ludrovska in her speech called for full targeted harmonisation. She said that the 
pre-contractual information requirements were too complicated and will not serve 
consumers. Information should be limited to help consumers make choices. 

She highlighted that in the case of point-of-sale contracts, the 14-day deadline for the 
right of withdrawal is too long and said it should be decreased to seven days. 
Furthermore, consumers should be allowed to renounce the right of withdrawal. 
Speaking about the scope, she said that the upper limit of EUR 100 000 is too high 
and should be decreased to EUR 50 000. Products with a duration of less then 3 
months will disappear from the market as the products will become too complex and 
expensive. In the case of linked agreements, a clear identification of the applicable 
conditions is necessary. Intermediaries play an important role in the credit market; a 
clear definition is needed. The early repayment threshold of EUR 10 000 is high; the 
Directive should be more restrictive concerning compensation. Concerning many of 
the targeted harmonisation elements, Member Sates have too great a margin of 
manoeuvre. 

Anne Kühne, Head of External Policy, Retail Banking, Royal Bank of Scotland  

Mrs. Kühne commented that “appetizer” advertisements, highlighting the basic 
features of a product, will no longer be possible because of the detailed information 
requirements. Art 4(1) second sentence in this regard is problematic. She suggested 
exempting media with space or time limitations.  

The requirement to communicate the APR rate works well for products where the 
exact terms are known beforehand, but is not suitable for credit cards or when it is not 
known how much the consumer will borrow. The APR could depend on the amount 
borrowed and, with credit cards, the higher rate for cash advance should be published 
and not the rate for purchases, which is the most commonly used operation. In case of 
contracts where the credit limit is not fixed, the limit should be increased to EUR 
2500  
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In case of early repayment, linking fees to reference rates is impractical and non-
transparent and it would not provide transparency or financial certainty for 
consumers.  

She suggested setting requirements on Member States to make access to credit 
databases easier 

Discussion 
The questions following the presentations mainly focused on the issue of consumer 
redress and on information requirements. 

Prof. Rott was sceptical of a purely prudential supervision on the credit-worthiness 
obligation; he felt that individual redress was also necessary. This point of view was 
shared by representatives of consumer organisations. Mr. Tutton noted that different 
legal traditions exist in Member States. In the UK, consumers tend to go to the 
consumer ombudsman with their complaints and do not resort to private law 
instruments. In Germany, private law instruments are the main way to deal with these 
issues and supervisory powers are weak. Mr. Schmitz advocated a duty of care 
requirement, giving industry freedom, on the one hand, but on the other, making them 
liable. He noted further that lenders should be obliged to consult data banks and not 
only be allowed to do so, as it currently stands. Mr. Robles felt that under duty to 
assist banks assume an advisory role and are thus subject to civil law therefore 
additional civil law sanctions are not necessary. 

The experts agreed that pre-contractual information is necessary; the question is the 
amount and the presentation of this information. Different products might need a 
different set of information, depending on the complexity. Mr. Lenders from ING 
explained that they have a team of lawyers working on correcting the texts of 
communications experts in marketing material. Lawyers rewrite texts so that they are 
in conformity with regulations, with the result that these are no longer comprehensible 
for the customer. Information should be short and clear that immediately 
understandable. Mrs. Ludrovska noted that information has to be consumer friendly 
and should above all concern products. 

Responding to a question ING noted that the solution to the problem of short term 
products is not to include them in the scope of the Directive and take out 
"insignificant charges are payable" from Article 2 (2) f.  
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DIRECTORATE-GENERAL INTERNAL POLICIES OF THE UNION 
- DIRECTORATE A - 

ECONOMIC AND SCIENTIFIC POLICIES 
 

Workshop on the 
Consumer Credit Directive 

 
Final Programme 

 
10 October 2007 

European Parliament, Brussels, Room ASP 5G2, 10h00-12h00  
(interpretation in English, German and French) 

 
 
10h00-10h05 Introduction by Mr. Lechner 
 
 
10h05-10h55 Presentations of speakers 
 
Guest speakers: 

• 10:05- 10:15 Prof. Dr. Peter Rott, Civic Consulting (10 min.) 
• 10:15-10:25 Dr. Jan Schürnbrand, Institut für deutsches und internationales Recht 

des Giro-, Spar- und Kreditwesens an der Johannes Gutenberg-Universität Mainz (10 
min.) 

• 10:25-10:30 Peter Tutton, Citizens Advice (5 min.) 
• 10:30-10:35 Eric Robles, General Manager Retail Banking, Frans Demmers, 

General Counsel ING Retail Banking, ING (5 min.) 
• 10:35-10:40 Dr. Sebastián Sastre Papiol, Director of the Legal Department, La 

Caixa (5 min.) 
• 10:40-10:45 Bob Schmitz, Union Luxembourgeoise des Consommateurs (5 min.) 
• 10:45-10:50 Alena Ludrovska, Member of the Executive Committee, Director of the 

Central European zone, Cetelem SA, (5 min.) 
• 10:50-10:55 Anne Kuhne, Head of External Policy, Retail Banking, Andrew Hare, 

Senior Regulatory Risk Officer, Royal Bank of Scotland (5 min.) 
 
 
10h55-12h00 Panel discussion 
 
The discussion will focus amongst others on the following topics: 

• Targeted harmonization: What is the margin of manoeuvre for the Member States? 
Is the legal frame for the Member States clearly determined? 

• Pre-contractual and contractual information and consultation requirements: 
How can banks and consumers deal with these requirements? Do they cause any 
problems or obstacles from a practical point of view? Is the standard form a practical 
instrument for banks and consumers? 

 
Contact: Balázs Mellár, Policy Department A 
Tel: +32-2-2832202 , E-mail: balazs.mellar@europarl.europa.eu 
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Agri-food economic and policy analysis
Centre for European Agricultural Studies, Imperial College at Wye

Bureau Européen de Recherches, Brussels

Agri-food economic and policy analysis
Centre for European Agricultural Studies, Imperial College at Wye

Bureau Européen de Recherches, Brussels

Mid-term evaluation of the Community action 
programme promoting NGOs’ primarily active in the 

field of environmental protection
(Decision 466/2002)

Project director:
Dr Maria Christodoulou

Briefing paper on the forthcoming 
Consumer Credit Directive

For the European Parliament

Committee on the Internal Market 

and Consumer Protection

by Civic Consulting

1 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Expert team

• Team for this assignment consists of Prof Peter 
Rott (lead author), Dr Frank Alleweldt (project 
director)

• Civic Consulting has a special focus on consumer 
protection and internal market issues 

• Extensive track record on economic studies, 
evaluations and impact assessments for EC, EP 
and other clients
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2 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Maximum harmonisation and its limits

• Art. 21 (1): Maximum harmonisation “insofar as this 
Directive contains harmonised provisions”

• Limits, and therefore national competence
– Where provisions of the Directive are not harmonised and
– Where the Directive contains no provisions

3 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Types of provisions that are outside the 
Directive
• Credit contracts outside the scope of application

– Credit contracts with non-consumers (e.g. persons who are setting 
up a business)

– Credit contracts over less than 200 or more than 100,000 Euros
– Secured credit contracts etc.

• Issues that are not covered by the Directive
– Maximum or exorbitant APRs
– Consequences of breach, in particular delayed payment by the 

consumer
– Procedural issues such as the availability of order for payment 

procedures
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4 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Non-harmonised provisions within the 
Directive
• Explicit options, such as Art. 2 (5) and (6)

– No leeway to find national solutions that are in between 
the options, they can only be chosen as they stand

– Compensation through reporting and information 
requirements under Art. 26 but not in case of Art. 14 on 
the right of withdrawal

• Explicit permission to concretise general concepts
– Duty to assist, Art. 5 (6)
– Responsible lending, Art. 8?
– No compensation through Art. 26

5 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

General notions

• NOT in national competence: General notions 
such as “in good time” (Art. 5 (1)) – principle of 
autonomous interpretation of EC law
– In practice, national court practice may differ, 

and the ECJ only exercises limited control (see 
the unfair contract terms case of Freiburger
Kommunalbauten)

– However: this issue is not specific to consumer 
credit but a general problem (see only Directive 
2005/29/EC on Unfair Commercial Practices)
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6 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Usefulness of standardised information

• Standardised information is certainly more useful 
than non-standardised information

• A prognosis of the consumer’s ability to digest the 
information required by the Directive is 
impossible.

• Civic Consulting proposes to develop a variety of 
designs and to collect empirical data concerning 
consumers’ receptiveness.

7 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Obstacles to cross-border credit

• Duty to assist: possibly
– Has to be fulfilled in an individualised manner
– Personal advice may be difficult to give via 

internet
– Possible limitation of the cross-border market 

to informed or experienced borrowers with 
language skills

• Responsible lending: no
– Can be done by using forms
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8 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Legal consequences of the breach of the 
duty to assist and of responsible lending
• Art. 23: Sanctions must be effective, deterrent and 

proportionate
• Details remain in the national competence
• Since the duties are meant to protect the consumer, the 

consumer must have individual rights in case of breach
• Options are:

– Damages (culpa in contrahendo)
– Sanctions such as loss of interests

• Public law fines can be added but cannot replace individual 
remedies

9 Civic Consulting

Briefing Paper on the forthcoming Consumer Credit Directive
Presentation IMCO Meeting 10 October 2007

Main conclusions

• The distinction of harmonised and non-harmonised areas of law is 
clear.

• Options are compensated by reporting requirements but not in all
cases.

• General notions can be concretised, with no reporting requirements in 
place.

• Otherwise, the legal uncertainty connected with general notions has 
been accepted in other total harmonisation Directives.

• The usefulness of standardised information can only be explored 
empirically. Different designs could be developed and tested in a 
study.

• The duty to assist may limit cross-border credit to informed consumers 
but this may be better so. Responsible lending as defined in Art. 8 
should not pose problems to the banking industry.
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Prof. Dr. Mathias Habersack  
Dr. habil. Jan Schürnbrand 
Centre of German and International Law of Financial Services 
University Mainz, Germany 
 
 

Workshop on Consumer Credit Directive 

Brussels 10 October 2007 

 

I. Pre-contractual and contractual information 

(1) The provisions regarding pre-contractual standard information seem superfluous in view of the 

consumer’s right of withdrawal. In any case, the creditor should be able to fulfil precontractual 

information requirements by supplying the consumer with a copy of the draft credit agreement.   

(2) The requirement mentioned in Article 5 (2) and Article 6 (1) to provide the necessary information 

„in good time“ should be eliminated as it constitutes an obstacle for the internal market. 

(3) Regarding Article 5 (5), it should be made clear in recital 20 that the creditor only has to explain 

the contractual clauses and conditions, namely his product as such, and that the consumer himself has 

to decide whether a loan contract is suitable and appropriate for his needs on the basis of the 

information given.  

 

II. Obligation to asses the creditworthiness of the consumer 

The wording of Article 7 (1) currently leaves it open whether the obligation to check creditworthiness 

falls under public or private law. This point definitely requires clarification. It is recommended to 

exclude sanctions other than those existing under prudential supervision law.  

 

III. Right of withdrawal 

It is urgently recommended to either introduce a standardized form for the information on the right of 

withdrawal or a provision which stipulates that, in any case, the right of withdrawal ends six months 

after conclusion of the contract.  
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Peter Tutton
Social Policy Officer
Citizens Advice

A few comments on the 
proposed Consumer Credit 
Directive 
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Background on Citizens Advice

• A network of 462 independent Citizens Advice 
Bureaux

• Giving free, confidential and impartial advice 
from over 3,000 locations in England, Wales and 
Northern Ireland

• Received 5.7 million new enquiries (E&W) in 
2006/07

CAB service experience of credit and 
debt
• Dealt with 1.7 million problem debts in 2006/07
• Around 900,000 of these were consumer credit debts
• At the time of seeking advice CAB debt clients:

– Tend to have lower than average incomes
– In many cases are in vulnerable situations
– Evidence of limited understanding of products and 

procedures
• Around 40,000 further enquiries on credit where debt not 

an issue
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Summary of problems

• Problems often arise during life of agreement
• Conduct of creditors and intermediaries often 

key…
– Lending decisions 
– Sales practices
– Debt collection practices
– Charges and fees (particularly in default)

Views on the CCD

• Does it provide a high level of consumer 
protection? 

– Emphasis on pre contractual information a necessary 
but not sufficient condition

– In case of UK credit regulation – does not add much 
new and perhaps takes some things away

– Difficult for UK consumer advocates to get excited! 
– Consumer protection measures are a difficult mix of 

very high level and very detailed
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Key questions for success?

• How to bring higher level provisions ‘down to 
earth’ in a consistent effective way (particularly if 
cross border trade increases)?

– Explanations on needs and situation [5(6)]
– Credit worthiness [6(1)]
– Effective regulation and supervision [20]

Key questions for success?

• How to ensure detailed pre contractual 
information requirements work for consumers?
– How do consumers use information?
– Can information be misused?
– Information overload
– Summaries, prominence, clarity
– Can not ignore the reality of sales practices
– Standard Information can create its own distortions 
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IMCO Workshop on the 
Consumer Credit Directive

Eric Robles – General Manager Retail Banking
Frans Demmers – General Counsel Retail Banking

10 October, 2007
www.ing.com

2

ING Group

• ING is a global financial services company with a wide array of banking, 
insurance and asset management services in over 50 countries. 

• ING has more than 75 million customers around the world.

• ING Group offers banking and/or insurance activities in 19 countries out 
of the 27 EU-countries. 

• Consumer lending business in EU: the Netherlands (Postbank, ING Bank), 
Belgium (ING, Record), Poland (ING Bank Slaski), Romania (ING), 
Germany (ING DiBa).
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Consumer Credit Directive (CCD) Objectives

More products
Lower prices
More access to Consumer Credits
Backed by an efficient internal market
With sufficient consumer protection

• ING, an international group with presence in several European 
countries, supports these objectives

* Source: EU Consumer Affairs website

4

Will the CCD achieve its objectives ?

• More products ? NO
• Our 3-months products will disappear and will drive customers to

more expensive products

• Lower prices?
• theory : higher operational costs will lead to higher prices
• reality : market driven

• More access ? NO
• small amounts and amounts with a short duration will disappear
• decreased convenience for customers: more lengthy process

• Consumer protection ?
• Pre-contractual info and APR
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Internal market?

Will the CCD create a genuine internal market? NO

No harmonisation, because: 
• CCD - National discretions - Existing National Legislation

This Directive will not stimulate ING to provide cross border loans:
• Retail business is local business: especially for consumer credit!
• Access to credit information is different per country
• Dispute resolution and litigation – National level

6

If these goals were my KPI’s?
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ING’s Recommendation for the CCD

If a withdrawal of the CCD is not possible, ING suggests: 

• Reduce scope: exclude all credits that do not go beyond 3 
months (art. 2 f).

• Simplify the total cost in the Annual Percentage Rate of Charge.

• Simplify the pre-contractual information 

8

Eric Robles: General Manager Retail Banking
Tel. + 31 20 541 6640 
Eric.Robles@ing.com

Frans Demmers: General Counsel Retail Banking
Tel. + +31 20 541 8717 

frans.demmers@ing.com
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Dr Sebastián Sastre Papiol, Director of the Legal Department, La Caixa 
Ladies and gentlemen, good morning, 

 

It is an honour for me to have been invited to give my views on the proposal for a directive on 

consumer credit. 

 

After studying the text closely, I intend to make a number of legal and practical comments, 

drawing both on my experience in the consumer credit sector (37 years) and 40 years' 

teaching commercial law in the Faculty of Law of the University of Barcelona. 

 

It is unfortunate that the language of my paper, French - which, moreover, is not my mother 

tongue either, which is Spanish - is not the language common to the largest number of 

participants in this conference, English. However, I hope that with my French, and thanks to 

the copy of the text which I gave to the interpreters in advance, I can make myself 

understood. 

 

I will now address the problems raised by the first of the questions proposed. 

 

1. In the light of the strategy for achieving harmonisation, how much margin for 

manoeuvre do the Member States have? Is the legal framework for the Member States 

clearly defined? 

 

The proposal for a directive represents a remarkable effort to achieve full harmonisation of 

certain key provisions concerning consumer credit. 

 

Nevertheless, in certain specific areas the Member States still retain some leeway, in 

particular as a result of external factors, such as the substantial differences in their systems of 

private law, which have a significant bearing on the issue of proof of fulfilment of certain 

obligations laid down in the proposal for a directive. 

 

The market itself also displays important centrifugal tendencies. On the supply side, many 

financial operators are broadening their scope of activities by purchasing or opening 

subsidiaries, rather than by opening branch offices or by taking advantage of the rules on 

freedom to provide services in a country without being formally established there. 
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And on the demand side, it is clear that clients operate primarily in a local context, hence the 

existence of significant social, economic and linguistic barriers. 

 

Nevertheless, despite all these problems I believe that the proposal for a directive represents a 

further step towards complete harmonisation and that it will certainly play a useful role in 

harmonising commercial practices and integrating the internal market. 

 

I will now comment on each of the aspects proposed for consideration: 

 

(a) Do the provisions laid down in Article 2(3) concerning credit granted in the form of an 

overdraft facility and those of Article 4  on standard information for advertising introduce 

complete or minimum harmonisation? In other words, do they offer Member States some 

leeway when transposing the directive? 

 

As regards Article 2(3), it would be more appropriate to describe the overdraft facilities 

referred to in the text as payment facilities. It is hardly surprising that very often provision is 

made for them in framework agreements, for instance in the general terms and conditions 

governing an agreement to open a bank account. 

 

Practice shows that this is a widely used arrangement which is very much welcomed by 

consumers and which only very rarely gives rise to disputes. 

 

For these reasons, I take the view that it would be more appropriate for these facilities to be 

excluded from the scope of the directive. 

 

As regards Article 4, I take the view that the rules it sets out are excessively detailed, at least 

those concerning audiovisual advertising. It is difficult to reconcile such detailed rules with 

the duty to provide pre-contractual information. 

 

In addition, the second sentence of Article 4(1) is not clear and grants the Member States 

unjustifiably broad discretionary powers. 
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As regards the second aspect (b): 

 

Does Article 5 (pre-contractual information) allow the Member States some leeway in 

transposing and implementing it? What is the significance the phrase 'in good time' in 

Article 5(2)?  What are the legal implications of the first subparagraph of Article 5(5)? Will 

the Member States have some leeway in transposing the second subparagraph and does this 

imply a contradiction with Recital 20? Does Article 5(5) represent an obstacle to completion 

of the internal market? 

 

In my opinion, the use of the phrase 'in good time' in Article 5(2) is justified by the degree of 

flexibility required in the area covered by the directive. 

 

Moreover, since similar expressions have previously been employed in Community law 

without causing problems, I do not feel that more detailed rules are required.  In my opinion, 

however, there is likewise no need for the Member States to introduce new provisions on this 

matter, on the grounds that it would be unnecessary and might thwart efforts to achieve 

harmonisation. 

 

As regards the question concerning Article 5(5), the activities it regulates are already standard 

practice in Spain and do not pose fresh problems.  

 

However, the margin for discretion which it offers the Member States might create an 

obstacle to completion of the internal market, one which should be done away with now. 

 

As regards the third aspect (c) 

 

What is the meaning of the terms 'where appropriate' and 'where necessary' in Article 

7(a)(1) (responsible lending)? Might these terms give rise to a lack of legal certainty? Does 

Article 7(a)(1) represent an obligation under civil law on contracts or public law? What will 

its impact then be? Do the Member States have some leeway when it comes to transposing 

this provision? Could this provision pose an obstacle to completion of the internal market? 
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In my opinion, this matter relates more to the rules on the solvency of credit institutions, 

something which is fundamental to the stability of the financial system.  

 

This regulatory framework is the subject of constant scrutiny by the supervisory authorities 

and, given its importance, the directive should not attempt to change it. 

 

I take the view that the directive must be in the service of the rules on the solvency of credit 

institutions and authorise those institutions to obtain any information they require, whether 

from consumers or from the databases available in each country.  At all events, steps should 

be taken to prevent consumer credit from becoming more expensive and new obstacles to the 

internal market from springing up.  In that connection, the need to substantiate the assessment 

of a consumer's solvency would bring about a very substantial increase in the cost of 

managing credit. 

 

Moreover, I see no need to introduce new safeguards, given that those which already exist in 

the Member States, such as the principle of good faith and the ban on the misuse of official 

authority, have already proved their effectiveness in our case law. 

 

As regards the fourth aspect (d): 

 

Do the rules on the right of withdrawal (Article 13) and the overrunning of the total 

amount of credit (Article 17) introduce complete or minimum harmonisation? 

 

It should be made clear, at the outset, that the aim is to introduce extremely rigid rules more 

binding than those currently in force in most Member States. 

 

The 14-day period is too long and could be extended even further if all the conditions laid 

down in Article 9 have to be met. This period already applies in the case of agreements 

covering distance-marketed financial services, but in that context the reasons justifying it are 

very different. Moreover, the equivalent period is generally much shorter in those Member 

States which have already transposed the consumer's right of withdrawal into law. 
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Making such a long period standard practice might result in the consumer no longer being 

able to gain access to credit until the period in question has expired, should both parties agree 

to apply the procedure. The consumer should at least be allowed to choose between having 

access to the credit either at the end of that period or without delay, so that he or she can 

obtain the desired goods or services immediately. 

 

As regards Article 13(6), instead of granting the Member States discretionary power, to my 

mind, and with a view to full harmonisation, the directive should offer consumers and credit 

institutions the option of choosing between the two possibilities outlined in the previous 

paragraph. 

  

As regards the credit overrun dealt with in Article 17, I take the view that it should not fall 

within the scope of the directive, for the same reasons as those put forward in the answer to 

question 1, aspect (a). 

 

Turning to the second question: 

 

How can banks and consumers cope with the pre-contractual and contractual information 

and consultation requirements? Might those requirements in practice give rise to problems 

or obstacles? Is the standard form described in Article 5 a practical instrument for bankers 

and consumers? 

 

There is no escaping the fact that transactions subject to consumer law are impersonal and 

conducted on a massive scale. 

 

Excessive regulation, obligations to provide information and other requirements imposed on 

credit institutions may put a brake on business activity, in particular in cases when the client 

does not come in person to the agency, for example 

 

• when financial services are provided on the basis of the freedom to provide services 

• when distance distribution networks are employed 
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• when financial services are provided, by unqualified intermediaries, at points of sale 

for other goods or services. 

 

More specifically, I feel that it is no longer appropriate to require that such information should 

be provided when products are advertised, provided that the pre-contractual information is 

readily accessible to the public.  The pre-contractual information should therefore not contain 

data or be subject to constraints which make mass dissemination difficult and, at the same 

time, access to that information should be: (i) permanent (ii) easy, and (iii) free.  In practice, 

this goal could be achieved by making the information available via web pages, freephone 

lines or in the branch offices run by credit institutions, so that a simple reference to these 

arrangements in the advertising material could be regarded as adequate, obviating any need 

for the proposed standard form. 

 

This would clear the way for full harmonisation in the areas of both advertising and pre-

contractual information.  It would thus foster the cross-border supply of products (with no 

need for recourse to exceptions, such as that in the second sentence of Article 4(1)) and would 

make it easier for consumers to compare offers. 

 

Thank you for your attention. 
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Bob Schmitz, Community affairs advisor, Union Luxembourgeoise des 
Consommateurs 
 
Proposed revision of the consumer credit directive 
Council Common Position - Remarks 
 
The text on which the German Presidency has secured agreement in the Council will clearly 
introduce a number of substantial improvements by comparison with our law of 9 August 
1993 regulating consumer credit, which takes a minimalist approach to consumer protection. 
To take just one example, the withdrawal period is to be extended to 14 days, in line with that 
already applicable to distance-marketed financial services, whereas our basic law on credit 
provides for a withdrawal period of no more than two days, and then only for credit 
agreements granted by a supplier (linked agreement). 
 
We welcome the fact that the 'single market' clause introducing mutual recognition of national 
provisions which are not or only partly harmonised (given the options which Member States 
are still free to choose), originally proposed by the Commission, is no longer under discussion 
in the Council. In its proposal, the Commission had defined the mutual recognition clause as 
signifying that 'a creditor would only have to comply (...) with legal requirements of its 
Member State of origin', conceding that 'this could lead to another result than foreseen by 
Article 5 of the Rome Convention'1. In plain terms, this means that mutual recognition 
amounts to application of the country of origin principle in respect of provisions which are 
highly sensitive for consumers. This confusion is in stark contrast to the Green Paper on the 
review of the consumer acquis , in which the Commission draws a clear distinction between 
harmonisation on the basis of a mutual recognition clause and harmonisation combined with 
the country of origin principle2.  The common position should safeguard national rules which 
provide consumers with a high level of protection, subject to implementation of a 
transparency clause (see conclusions below) applicable not only to service providers 
established in the countries concerned, but also to operators not established there which are 
acting on the basis of the freedom to provide services, provided that the conditions laid down 
in the Rome Convention on applicable law are complied with. Acceptance of that traditional 
approach should guide the difficult discussions on the proposal for a Rome I Regulation 
(replacing the Rome Convention) and the revision of the acquis communautaire in other areas 
(Green Paper). 
 

                                                 
1 COM(2005) 483 final, 7.10.2005, p. 7. 
2 COM(2006) 744 final, 8.2.2007, p. 10/11. 
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Our fear, however, is that except where the small number of substantive provisions providing 
for full harmonisation (calculation of the APR, withdrawal period, compensation for the 
creditor in the event of early repayment, etc.) are concerned, the very wide range of options 
available to each Member State, which enable them to retain or introduce provisions 
fundamental to consumer protection, will once again be disregarded when the directive is 
transposed in our country1, given that our financial sector wishes to minimise constraints on 
business, even if such rules are justified by modern concepts of consumer protection and are 
applied elsewhere, for example in Belgium.  
 
We are referring here in particular to the possible obligations for financial institutions and 
intermediaries to provide borrowers with personalised advice (Recital 26) or the fate of 
linked agreements (Recital 9). This latter point is particularly significant, in that the ULC has 
had to deal with many cases involving orders for the purchase of a car to be financed by 
means of a loan. After some potential purchasers decided not to take advantage of that credit 
facility, the vendors agreed to cancel the order in return for payment of a penalty 
(compensation paid by the consumer). Our current law on credit stipulates that 'the penalty 
imposed on the purchaser who terminates the contract may not exceed 3% of the cash sale 
price' (Article 18 of the law), whereas in neighbouring countries, such as Belgium, the law 
rules out the payment of compensation to suppliers of goods should a credit agreement be 
cancelled during the withdrawal period. This significant disparity in the law is likely to 
persist, therefore, despite the revision at Community level, and will no doubt continue to give 
rise to cross-border disputes, given that in many cases the purchase in Luxembourg of goods 
such as cars is linked to a credit agreement offered by Belgian service providers. This 
practical example illustrates just how unlikely it is that the Community goal of approximating 
national rules governing credit, with a view to facilitating cross-border transactions, will be 
achieved. 
 
The other major new feature of the current text concerns the obligation to use a standard 
form setting out pre-contractual information. However, the discussions have confirmed that it 
is difficult, if not impossible, to reach agreement on (and thus harmonise) the legal impact of 
that obligation imposed on providers of credit services: 'the possible binding character of the 
information provided to the consumer prior to the conclusion of the credit agreement and the 
period of time during which the creditor is bound by it may be regulated by the Member 
States' (Recital 24). This reference to regulation by the Member States will not only give rise 
to disparities between countries, but may even create legal grey areas within individual 
countries. A precedent is provided by our law of 18 December 2006 on the distance marketing 
of financial services to consumers, Article 3(3) of which stipulates that 'the obligations 
arising from the agreement must be consistent with the information provided by the 
professional during the pre-contractual phase'. In its opinion on the draft law the ULC drew 
attention to the vagueness of that wording and its inconsistency with the equivalent provision 
in the law on the distance marketing of goods and non-financial services: 'the consumer must 
be provided with the following information which is contractually binding on the professional 
(...)'2. 
 

                                                 
1 cf. Opinion of the Luxembourg Consumers' Union (ULC) on the draft law on the distance marketing of 
financial services to consumers, page 2, third paragraph (Parliamentary document No. 5389(1)). 
2 Article 3(1) of the law of 16 April 2003. 
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The common position likewise makes only half-hearted efforts to ensure that creditors take 
due account of the solvency of borrowers (Article 8). It is unacceptable that the creditor 
should not be required to consult existing databases, a simple provision which would clearly 
reduce the number of cases of over-indebtedness (cf. Belgium). What is to be made, 
moreover, of the following wording: '(...) the authorities of the Member States could also give 
appropriate instructions and guidelines to the creditors' (Recital 25)? The same question 
arises in connection with the personalised assistance provided for in Article 5(6), in particular 
in connection with the phrase 'Member States may adapt the manner by and extent to which 
this assistance is given, as well as by whom it is given, to the particular circumstances of the 
situation in which the credit agreement is offered, to who it is offered and the type of credit 
offered'. Here we are at some remove from legal clarification, let alone harmonisation. 
 
As regards credit intermediaries, who play a key role in cross-border transactions (cf. the 
experience of many consumers in Luxembourg), only one harmonisation provision (Article 
21) is proposed, dealing with the fees received by intermediaries and the extent of their 
powers (for whom intermediaries work). Otherwise, Member States retain the right to 
maintain or introduce additional obligations concerning credit intermediaries (Recital 16). 
 
As regards commercial practices, we note that 'Member States should remain free to 
regulate information requirements in their national law regarding advertising not containing 
information on the cost of the credit'. Otherwise, the text refers to Directive 2005/29/EC 
concerning unfair business-to-consumer commercial practices, which, although it is 
comprehensive and draws up exhaustive black lists of practices which are prohibited 
throughout the European Union, explicitly allows Member States to maintain or introduce 
national provisions which offer consumers greater protection in the area of financial services. 
 
In conclusion, the current text seems to allow the Member States substantial margin for 
manoeuvre and does not call into question the traditional principles of applicable law, 
something which is vital, particularly in an area such as consumer credit, where national rules 
offer differing degrees of consumer protection. However, little progress has been made 
towards the goal of harmonisation. 
 
The common position shows that: 

- the Member States are continuing, quite rightly, to reject any internal market clause; 
- achieving agreement on complete harmonisation is still extremely difficult; 
- even in cases where provisions have been completely harmonised, Member States 

retain considerable margin for manoeuvre, in particular as regards the implementing 
arrangements; 

- (limited) full harmonisation is possible at present only in respect of certain substantive 
provisions, although national disparities remain regarding the legal effects and other 
penalties, the precise area in which problems concerning liability in contract/for 
negligence and possible disputes arise. 
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This common position contains an innovative provision worthy of analysis as a model 
provision designed to strike a fair balance between a high level of consumer protection and 
the proper functioning of the internal market: 
 
'Where a Member State makes use of any of the regulatory choices referred to..., it shall 
inform the Commission thereof as well as any subsequent changes. The Commission shall 
make this information public by a web-site or in another easily accessible way. The 
Member States shall take the appropriate measures to diffuse this information to national 
creditors and consumers.' (Article 26) 
 
This provision applies to areas where full harmonisation has taken place, but one might 
legitimately ask whether a transparency rule of this kind might not usefully be incorporated 
into acts entailing minimum harmonisation. 
 
 
 
 
 
Annex: Comments on the standpoint of the ABBL (Association des Banques et Banquiers, 
Luxembourg - Association of Luxembourg Banks and Bankers) on the key points of the 
revised Commission proposal 
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Annex: Amended Commission proposal on consumer credit / Opinion of the ABBL 
(Association des Banques et Banquiers, Luxembourg - Association of Luxembourg 
Banks and Bankers) 
 
1. Legislative approach (mix of full harmonisation - mutual recognition - margin for 
manoeuvre granted to Member States): although the banking sector's viewpoint differs 
radically from that of the Luxembourg Consumers' Union (ULC) (our financial institutions 
are primarily interested in the impact on the services they offer outside our borders, whereas 
we of course focus on the impact in Luxembourg, in particular given the activities of 
unscrupulous intermediaries), the two associations are perplexed and fear the introduction of 
complex provisions which will be difficult to manage. They both wonder whether the new 
directive will improve the current situation. Accordingly, the joint message to our political 
decision-makers is that the proposed regulatory framework has not been properly thought 
through!  
 
2. Too much information for consumers: Here again, both the ULC and the ABBL are critical. 
The ULC agrees that it is unproductive to confuse consumers by providing too much 
information about what the ABBL itself acknowledges is a very complex topic. However, the 
ULC cannot agree with the ABBL that 'the obligation to advise clients is an obligation 
entirely distinct from the pre-contractual obligation concerning the consumer credit facility 
itself'. Indeed, the reverse is true: a reduction in the volume of information must go hand in 
hand with a requirement that the professional (credit institution/intermediary) should help the 
consumer, particularly one in financial difficulties, not to enter into commitments which he or 
she cannot honour. The message from consumer organisations in the United Kingdom - a 
country with high credit levels and growing problems of over indebtedness - is clear:  
 
'... people seeking advice on consumer credit tend to report problems with credit practices 
rather than with credit agreements. It is the conduct of lenders, particularly when borrowers 
find themselves in financial difficulties, that often causes people to experience the greatest 
detriment .. Problems arise in the sale, administration and enforcement of credit agreements.' 
 
The ABBL warns that the obligation to provide advice would 'open the door to all kinds of 
legal action against lenders'. The banking sector knows full well how difficult it will be to 
bring actions for liability in contract or for negligence. The legal impact of the principle of the 
'liable lender' should not be exaggerated. 
 
3. Exclusion of intermediaries from the scope of the proposal: In the context of cross-border 
transactions, the role played by brokers and other intermediaries is crucial and it is precisely 
in this area that many abuses (e.g. splitting of the amount of credit requested by the consumer, 
compulsory insurance, false claims concerning 'easy, free credit', etc.) occur, in many cases 
affecting Luxembourg residents. As the EU's Economic and Social Committee wrote 
regarding the first proposal amending the rules on consumer credit: this is an area of 
fundamental importance to the internal market. On that basis, the ABBL and the ULC should 
have a shared interest in tightening up the law with a view to preventing abuses.  
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INTERVENTION D’ALENA LUDROVSKA - CETELEM 
Member of the executive committee,  
Director of the central european zone 

 
Workshop on the Consumer Credit Directive  

organized by the IMCO of the European Parliament 
 (Bruxelles-10 October 2007) 

 
Answers to questions posed by Mr Kurt Lechner 

 
 
 
 
Question 1: Regarding the “targeted harmonisation” approach: What is the margin of 
manœuvre for the Member States? Is the legal frame for the Member State clearly 
determined? 
 
When they transposed the Consumer Credit Directive of December 1986, which was a 
minimum harmonisation directive, the European Union Member States mostly adopted more 
restrictive regulations varying from one country to another. 
In order to promote integration, it is necessary to implement a “full targeted harmonisation”, 
which prevents Member States to set national regulations different from the harmonized rules 
(full harmonization) and requires harmonisation only on the points considered as essential 
(targeted harmonization). 
 
The current proposition about the  consumer credit Directive, which is a full targeted 
harmonisation, must both allow to rationalize the business of the lenders at the european 
level, and to strengthen consumers’ understanding and the confidence when they do cross- 
border operations. 
The codecision procedure applied for the adoption of the directive shows how difficult it is to 
have Member States abandon certain national provisions. In order to facilitate an agreement, 
the European Commission, and then the successive presidencies, introduced some flexibility 
into the conditions for the application of certain articles.  
 

 The risk is that once the directive is transposed, and then applied, the targeted 
harmonisation approach and the development of a single consumer credit market will be 
weakened. 
 
 
This issue arises in several Articles of the political agreement1, for example:   
 
Q1.2: Do the provisions on credit agreements with overdraft facilities in Art.2 (3) and 
on standard information for advertising in Art.4 establish a full or a minimum 
harmonisation level, in other words, do these provisions allow Member States any 
flexibility when implementing these provisions?  
 
 Article 2(3) – Scope / Overdraft facilities 

This article, which applies to overdraft facilities, does not concern Cetelem, which is a 
specialised institution.  
 

                                                 
1 Referring to the text of the Council dated 5 July 2007.  
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 Article 4 – Standard information for advertising 

- Article 4(1) sets forth that the obligation to include standard information for advertising 
“does not apply to cases where national legislation requires the indication of the annual per 
percentage rate of charge for advertising concerning credit agreements which does not 
indicate an interest rate or any figures relating to the cost of credit to the consumer”. 
 

 On one hand, the wording of this article lacks clarity and creates a risk of legal uncertainty 
for lenders and consumers. 
On the other hand, this article introduces an exemption reducing the scope of full 
harmonisation.  
 
- Also, the obligations laid down under article 4(2) have been strengthened. They appear 
excessive and particularly inappropriate in respect of TV, radio or Internet advertisements in 
considering the limited duration of these advertisements and of the significant additional 
costs incurred. 
In addition, the representative example provided in this article will not enable a consumer to 
better compare offers because the example will not be based on his/her specific and 
particular needs. 
 

 The standard information should be limited to clearly stating the annual percentage rate of 
charge, the agreed duration of the credit, the number and the amount of payments to be 
made, and the total cost of the credit as proposed by the European Parliament in the first 
reading (the infobox system).  
 
 
 
Q1.2 Does Art.5 (pre-contractual information) give some flexibility to the Member 
States in relation to the implementation and application of this provision? What does 
"in good time" mean in Art.5 (2)? What are the legal consequences of Art.5 (5), first 
sentence? Do the Member States have any flexibility when transposing Art.5 (5), 
second sentence and are there any contradictions with Recital 20? Does Art.5 (5) 
constitute an obstacle for the internal market? 
  
 Article 5(2) – Pre-contractual information / Standardised information sheet  

Subject discussed under question 2, page 4 
 
 
 Article 5(5) – Pre-contractual information / Explanations provided to the consumer  

- This article raises the problem of evidence of ”adequate explanations” that the creditor must 
provide “in order to put the consumer in a position to assess whether the proposed credit 
agreement is adapted to his needs and to his financial situation…. “. The subjective nature of 
assessing the notion “adequate” can only lead to disputes. 
The article raises in fine the problem of storing such evidence.  

 It would therefore be appropriate to delete the word “adequate”. 
 
- In addition, the second part of article 5(5) weakens the harmonisation as it allows Member 
States to over-regulate a provision expressed with sufficient clarity. 

 It would therefore be appropriate to delete this paragraph which is contrary to the 
harmonisation objective, having regard, in particular, to recital 9. 
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Q1.3 : What do the terms "where appropriate" and "where necessary" mean in Art.7a 
(1) (responsible lending)? Can these terms cause legal uncertainty? Does Art.7a (1) 
constitute an obligation according to civil/ contractual law or to public law? What is 
therefore the legal consequence of this provision? Do the Member States have any 
flexibility as far as the transposition is concerned? Does this provision constitute an 
obstacle for the internal market? 
 
 Article 7a (1) – Obligation to assess the creditworthiness of the consumer 

This article requires credit institutions to assess the creditworthiness of the applicant based 
on information disclosed by the latter and where appropriate, by consulting the relevant 
database.  
 

 Creditworthiness assessments are the key rule in the lending business, a lender having 
no interest whatsoever in lending to clients that are unable to repay. Lenders already use risk 
management because only a good risk management system ensures business profitability. 

 Moreover, this practice is already regulated by the European prudential directives which 
organise control over lenders and require them to comply with very strict risk management 
criteria. Instead of formalising this practice, including a reference to these directives within 
the body of article 7 a (1) would be sufficient. 

 When dealing with consumers sometimes not so scrupulous, the inclusion of this 
obligation in the Directive raises the problem:  

- of proving the information provided by the consumer and of the consultation of 
database by the lender, 

- and of the related costs. 
 
 
 
Q1.4 : Do the provisions on the right of withdrawal in Art.13 and on overrunning in 
Art.17 establish a full or a minimum harmonisation level? 
 
 Article 13  - Right of withdrawal 

- This article, by imposing a right of withdrawal of 14 days for the sake of harmonisation, 
lacks flexibility. 
Such a period is not suitable for face-to-face transactions because it slows down the sale of 
goods, which will have an impact on the consumers as well as on the merchants throughout 
the European Union. 

 It would be appropriate to:  
- reduce this period to 7 days, as is the case today in several Member States, 
- and to provide the consumer with a possibility of waiving the withdrawal period at the 

consumer’s express request in all Member States. 
 
- Conversely, by allowing national divergences between the conditions of implementation of 
the right of withdrawal, this article weakens harmonisation. These divergences may result in 
competition distortions and be a source of confusion for the consumer. 

 In order to achieve full harmonisation, it would therefore be appropriate to delete 
paragraph 7 of this article. 
 
 
 Article 17 - Overrunning   

This article, which mostly affects banking institutions, does not concern Cetelem, a 
specialised financial institution.    
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Another point that does not comply with the objectives of harmonising the consumer 
protection rules and developing the Internal market 
 
 Article 14(2) – Linked credit agreements 

- This article provides that in the event the goods supplied are not in conformity, where these 
goods are covered by a linked credit agreement, the consumer shall have the right to pursue 
remedies against the lender. 
Since the Council version deleted the conditions under which these remedies are exercisable 
against the lender, as these had been voted upon by the Parliament in first reading, financial 
institutions find themselves in a situation where they offer, for linked transactions – the 
definition of which is very extensive, a sort of free insurance. Obviously it does have a cost. 
Moreover it creates a distortion between consumers who buy on credit and who benefit from 
this warranty and those who pay cash and do not benefit from it.  

 It would therefore be appropriate to reinsert the exercisability conditions that had been 
voted upon in first reading. 
 
- Moreover this article gives each Member State extensive leeway since the provision refers 
also to national law. 

 The freedom to determine under which conditions these remedies shall be exercisable by 
the Member States is likely to weaken full harmonisation. It would be appropriate to remove 
it. 
 
 
Question 2: How can banks and consumers deal with the pre-contractual and 
contractual information and consultation requirements? Do they cause any problems 
or obstacles from a practical point of view? Is the standard form described in Art 5(2) 
a practical instrument for banks and consumers?       
 
 Article 5(2) – Pre-contractual information / Standardised information sheet 

 
This article aims at strengthening consumer confidence, which is incontestably an essential 
condition for market development. However, the means used will not only fail to fulfil the full 
harmonisation objective but in addition they will confuse consumers and unable them to 
compare offers: 
 

- The standardised information sheet is very long (several pages, about fifty sections), 
very complex and hard to understand for a consumer. 
Its effects may be contrary to those expected: information for the consumer burdened 
with excessive technical and useless information.  
- The interpretation of the information to be provided to consumers will vary among 
Member States. Moreover, the translation will be influenced by the law and local 
customs. 
Information provided to a consumer concerning a given section by foreign lenders 
may not correspond to that provided by national lenders. In fact, consumers will be 
unable to compare the different offers.  
- Finally, these information sheets have a cost, which is even more difficult to justify 
as in many countries the information is already contained in the contractual offer of 
credit. 
Nearly ¾ of the banking associations consulted via the Civic Consulting questionnaire 
consider that this provision will have a very negative impact on the cost of credit. 

 
 Pre-contractual information should be precise and should focus on the most relevant 

topics in order to help the consumer to make a choice, especially because consumers do not 
have the same level of knowledge in the economic and financial fields among the European  
countries 
It would be preferable to simply provide the consumer with a copy of the agreement as pre-
contractual information. 
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CONCLUSION 
 
Too many recitals and provisions leave a substantial margin of manœuvre to Member States 
which considerably reduces the extent and effect of these provisions.  

 The objective of targeted full harmonisation is therefore not achieved. 
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Make it happen

Consumer Credit Directive –

A Lender’s Perspective

Anne Kühne and Andrew Hare
RBS Retail Markets
European Parliament, 10 October 2007

• One of Europe’s largest financial services groups
• Operates in thirteen EU States, serving over 27 

million customers
• Provides a wide range of retail banking services
• A responsible lender:

• Delivered finance lessons to over one million school 
children since 2004

• UK’s leading corporate funder of the free independent 
debt advice sector

• UK’s leading lender to ethnic minority businesses

RBS’ contribution to the European 
credit market
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• Directive is much improved

• Amendments needed to improve transparency and 
increase “consumer-friendliness”

• Advertising – media and APRs 

• Early Repayment 

• Open access to credit databases critical to creating 
effective Single Market

High level view of the CCD

• Use of new advertising media will be stifled: 
• Detailed information required in all adverts where 

interest rates are included
• Not suited for media such as TV and radio
• Customers get all the key information anyway 
• Too much detail takes focus away from key 

information – eg the APR 
• Proposed solution: Add an exception for adverts in 

media with space or time limitations

Advertising: Protect new media
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• APRs intended to make it easy for consumers to 
compare credit products

• APRs work well where the facts are known 
• e.g. fixed term loans 

• APRs don’t work so well where the facts aren’t known
• e.g. revolving credit, such as credit cards

• Current assumptions for revolving credit will mislead 
consumers

Advertising: APRs must be 
meaningful for consumers

• Proposed solution: Use appropriate assumptions 
for revolving credit 

• Interest/charge rate must be the relevant one
• For credit cards, the rate for purchases
• Used for more than 90% of UK transactions

• APR= 21%/40%
• Amount of credit needs to be realistic

• Why reduce existing 1987 €2000 limit to €1000?
• €2500 or minimum for product

• APR= 17%/21%

Advertising: APRs must be 
meaningful for consumers
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• Linking fees to reference rates is impractical and non-
transparent

• Will not provide transparency or financial certainty for 
consumers

• Lenders likely to recover costs by spreading them 
across all consumers - unfair

• Proposed solution: Remove link to the reference 
rate

Simplify early repayment fees

• CCD only requires MS to ensure non-discriminatory 
access for cross-border credit

• Need to make it easier for lenders to enter new 
markets

• Proposed solution: MS to ensure that access rules 
are:
• Non-discriminatory
• Objective
• Proportionate
• Reciprocal

Opening access to credit databases
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Thank You
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EXECUTIVE SUMMARY 
This briefing paper on the forthcoming Consumer Credit Directive is based on the Common 
Position of 20 September 2007.1 The Common Position is identical in wording with the 
Political Agreement of 16 May 20072 on the basis of which the research questions were 
drafted but the numbering has changed. The questions set out below have been adjusted 
accordingly. 

The briefing paper focuses on (1) the ambit of the “targeted harmonisation” approach and its 
clarity and on (2) practical questions concerning pre-contractual information obligations, 
consultation requirements and the standard form described in Art.5 (1).  

With respect to the first point, the paper concludes that the scope of application of the 
principle of maximum harmonisation is restricted in two ways: First, not all the Articles of 
the Directive do contain harmonised provisions, and second, issues that are not addressed by 
the Directive at all remain in the competence of the Member States. The prime example is 
national provisions on maximum or exorbitant APRs. As compared to the amended proposal, 
the Political Agreement has clarified a number of issues. Most of these clarifications can be 
found in the recitals to the forthcoming Directive, in particular in recital (10). 

With respect to the second point, the paper concludes that information requirements per se 
cannot be expected to create insurmountable problems or obstacles for credit providers, but 
may increase the transaction costs per credit contract. The crucial question therefore is 
whether the information requirements are of a character making it likely that consumers will 
be better placed to make rational decisions in selecting a credit, therefore increasing the 
efficiency of the process and offsetting (from a broader economic view) the additional costs 
for banks. To answer this question, empirical consumer research is recommended. Without 
any doubt, it is not easy for consumers to digest the amount of information that has to be 
provided under the provisions on pre-contractual and contractual information. With a view to 
the comparability of offers, however, the standard form should be useful since Article 5 (1) 
does not otherwise require the pieces of information to be given in a specific order, unlike 
Article 4 (2) on standard information on advertising. There is also a similar tendency in 
national legal orders to refer to specific model forms.  

1. Targeted harmonisation 
Research questions according to the Terms of Reference are: 

1. Regarding the "targeted harmonization" approach: What is the margin of manoeuvre for 
the Member States? Is the legal frame for the Member States clearly determined? This issue 
arises in several Articles of the Political Agreement, for example: 

a. Do the provisions on credit agreements with overdraft facilities in Art.2 (3) and on 
standard information for advertising in Art.4 establish a full or a minimum harmonisation 
level, in other words, do these provisions allow Member States any flexibility when 
implementing these provisions? 

                                                 
1 Common position adopted by the Council on 20 September 2007 with a view to the adoption of a Directive of 
the European Parliament and of the Council on credit agreements for consumers and repealing Council 
Directive 87/102/EEC 
2 Modified proposal for a Directive of the European Parliament and of the Council on credit agreements for 
consumers - Political agreement (Public deliberation, pursuant Art.8(1)(b) CRP) 
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b. Does Art.5 (pre-contractual information) give some flexibility to the Member States in 
relation to the implementation and application of this provision? What does "in good time" 
mean in Art.5 (2)? What are the legal consequences of Art.5 (6), first sentence? Do the 
Member States have any flexibility when transposing Art.5 (6), second sentence and are there 
any contradictions with Recital 26? Does Art.5 (6) constitute an obstacle for the internal 
market? 

c. What do the terms "where appropriate" and "where necessary" mean in Art.8 (1) 
(responsible lending)? Can these terms cause legal uncertainty? Does Art.8 (1) constitute an 
obligation according to civil/ contractual law or to public law? What is therefore the legal 
consequence of this provision? Do the Member States have any flexibility as far as the 
transposition is concerned? Does this provision constitute an obstacle for the internal 
market? 

d. Do the provisions on the right of withdrawal in Art.14 and on overrunning in Art.18 
establish a full or a minimum harmonisation level? 

Overview over the “targeted harmonisation approach” 
Article 1 of the forthcoming Directive expresses the aim of the Directive, which is to 
harmonise “certain aspects” of the laws, regulations and administrative procedures of the 
Member States concerning agreements covering credit contracts. Article 22 (1) prohibits 
other provisions than those laid down by the Directive “insofar as this Directive contains 
harmonised provisions”. In its explanations of the amended proposal, the Commission stated: 
“The proposal now clarifies that only those elements explicitly dealt with in the text are fully 
harmonised.”3 

Thus, the scope of application of the principle of maximum harmonisation is restricted in two 
ways: First, not all the Articles of the Directive do contain harmonised provisions, and 
second, issues that are not addressed by the Directive at all remain in the competence of the 
Member States.4 The prime example is national provisions on maximum or exorbitant 
APRs.5 More than this, the term “insofar” also suggests, or leaves the possibility open that 
provisions are partly harmonised. 

As compared to the amended proposal, the Political Agreement has clarified a number of 
issues that were addressed, for example, in the study by Civic Consulting “Broad economic 
analysis of the impact of the proposed Directive on consumer credit” for the European 
Parliament. Most of these clarifications can be found in the recitals to the forthcoming 
Directive, in particular in recital (10).   

a) Overdraft facilities and standard information 
1. Overdraft facilities, Article 2 (3) 

Article 2 (3) limits the application of provisions of the Directive in the case of credit that is 
based on an overdraft facility and that has to be repaid on demand or within three months. 
Recital (11) deals with the grade of harmonisation envisaged. It clarifies that Member States 
are not allowed to apply other provisions of the Directives that are not mentioned in Article 2 
(3) to such credit agreements. However, they are, of course, allowed to maintain or introduce 
other consumer protection mechanisms for overdraft facilities that are not in the scope of 
application of the Directive at all, which is in line with the “targeted harmonisation” 
approach of Article 22 (1).  
                                                 
3 COM(2005) 483 final, at 7. 
4 See also COM(2005) 483 final, at 7. 
5 See the explanation on Article 30 (1) in COM(2005) 483 final, at 27. 
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The remaining flexibility of Member States in implementing the provisions named in Article 
2 (3) stems from the flexibility that is inherent in some of these provisions, for example, in 
Article 4 (2) lit. c) (see infra, 2.). 

2. Standard information for advertising, Article 4 

In principle, Article 4 clearly aims at full harmonisation insofar as it contains harmonised 
provisions, Article 22 (1). However, it leaves the Member States some choices, or flexibility. 
With a view to the judgment of the European Court of Justice (ECJ) in the product liability 
law case of Commission v. France,6 one may assume that these choices are exclusive so that 
Member States are not allowed to create their own solutions even if they lie in between the 
choices offered by the Directive. 

First, Article 4 (1) offers the Member States two options: They may require the indication of 
the annual percentage rate of charge for advertising concerning credit agreements which does 
not indicate an interest rate or any figures relating to the cost of credit to the consumer. Such 
a rule protects the consumer best.7 Only where the national law does not contain such a 
requirement, standard information as detailed out in Article 4 (2) must be provided. 

Second, Member States are free, under Article 4 (2) lit. c), to decide whether or not the 
annual percentage rate must be provided in the case of overdraft facilities. This regulatory 
choice will be published on a web-site, according to Article 26. It is subject to review by the 
Commission as envisaged in Article 27 (2). 

b) Pre-contractual information, Article 5 
1) Generally speaking, Article 5 clearly aims at full harmonisation. Unlike Article 4 (2) of 
Directive 2002/65/EC on the distance marketing of financial services, the forthcoming 
Consumer Credit Directive does not allow for any information requirements to be added to 
the list by Member States. Thus, the only type of flexibility that Article 5 allows for is the 
one that is spelt out explicitly in Article 5, in particular in Article 5 (6). 

2) Pre-contractual information has to be provided “in good time” before the consumer is 
bound by any credit agreement or offer. This formula is a standard formula of EC consumer 
law. It can be found in a number of Directives, for example, in Article 4 (1) of the Distance 
Selling Directive 97/7/EC. In academic writing, it has been suggested that the term is flexible 
and that it has to be interpreted in the light of the circumstances of the individual case.8 With 
a view to the aim and objective of pre-contractual information, it must be interpreted in such 
a way that the consumer is provided enough time to think through the potential contract and 
understand its particularities.9 This may depend on the complexity of the individual contract. 
National case-law, for example, on the criterion of “in good time” in distance selling 
contracts is not available. It has been suggested that this formula will only be of relevance 
where a trader, or creditor, puts pressure on the consumer to sign a contract straight away.10 

3) Article 5 (6) contains the duty to assist the consumer in making his or her choice, in 
addition to providing pre-contractual information. Indeed, the legal consequences of a breach 
of this duty are not spelt out in this paragraph.  
                                                 
6 ECJ, judgment of 25/4/2002, Case C-52/00 Commission v. France [2002] ECR I-3827, at para. 47. 
7 On the other hand, authors criticised that such a rule limits advertising to the issue of interest rates and excludes other 
aspects of banking services, such as the quality of service. See, for example, J.-U. Franck, Bessere Kreditkonditionen für 
Verbraucher durch mehr Regulierung?, Zeitschrift für Bankrecht und Bankwirtschaft (ZBB) 2003, 334, at 341. 
8 See, for example, A. Fuchs, Das Fernabsatzgesetz im neuen System des Verbraucherschutzrechts, Zeitschrift für 
Wirtschaftsrecht (ZIP) 2000, 1273, at 1277. 
9 See, for example, H.-W. Micklitz, Fernabsatzrichtlinie, in: Grabitz/Hilf/Wolf, Das Recht der Europäischen Union, Vol. 4, 
A 3, no. 56. 
10 Micklitz, ibid. 
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Thus, the Member States are, in principle, free in determining the legal consequences of such 
breach. They must, however, “ensure” that assistance is provided to the consumer, which 
implies with respect to the effet utile of the provision that the consequences of a breach under 
national law are effective, deterrent and proportional to the breach (see also Article 23). The 
situation reminds to the ECJ judgment in the doorstep selling cases of Schulte and 
Crailsheimer Volksbank. Article 4 (3) of the Doorstep Selling Directive 85/577/EEC requires 
the Member States to ensure that their national legislation lays down appropriate consumer 
protection measures in cases where the information referred to in this Article is not supplied. 
The ECJ made it clear that the bank that failed to inform the consumer on his or her right to 
withdrawal, bears the risks entailed by financial investments such as those at issue which the 
consumer could not avoid. In contrast, the ECJ did not require the Member State to introduce 
a specific protective instrument as long as other instruments can achieve the same result.11 

With a view to Article 5 (6) of the forthcoming Consumer Credit Directive, this would mean 
that the creditor has to bear the risk of the consumer making an unfavourable choice.  

Possible reactions enshrined in national law could be damages,12 a right to rescission, the 
loss of the interest claim or even, in cases of blatant breach of this duty, the complete loss of 
the credit sum 13.  

                                                

4) Certain flexibility is inherent in the concept of the duty to assist. This is expressed, at least, 
by the term “where appropriate” in Article 5 (6) s. 1. This term implies that it may not always 
be appropriate to explain the pre-contractual information, the essential characteristics of the 
contract etc. in the individual case. It may be suggested that the duty to assist and its intensity 
depends on the person of the borrower, in particular on his or her experience in financial 
matters, a concept that is well-known from Directive 2004/39/EC on markets in financial 
instruments14 (although it is spelt out more clearly there).15 

Obviously, Article 5 (6) s. 2 does not allow for derogation from s. 1. Instead, it allows 
Member States to concretise the duty to assist in their national laws by laying down specific 
requirements for specific persons (creditors, credit intermediaries), specific borrowers, and 
specific types of credits or specific situations. This may be meant to increase legal certainty 
on the side of the creditor, in particular in legal systems that are not used to work with open 
general clauses. Recital (20) says very much the same so that no contradiction is obvious. 
Unlike the true regulatory choices that Member States can make, this concretisation in 
national law does not need to be published, according to Article 26. 

 

 
11 Elisabeth Schulte, Wolfgang Schulte v. Deutsche Bausparkasse Badenia AG, Case No. C-350/03 [2005] ECR I-9215, and 
Crailsheimer Volksbank eG v. Klaus Conrads, Frank Schulzke and Petra Schulzke-Lösche, Joachim Nitschke, Case No. C-
229/04 [2005] ECR I-9273. For more details, see P. Rott, Linked contracts and doorstep selling: Case note on ECJ, 
judgments of 25 October 2005, cases C-350/03 – Schulte and C-229/04 – Crailsheimer Volksbank, [2006] Yearbook of 
Consumer Law, 403 ff. 
12 On damages as a potential remedy for a breach of Article 4 (3) of the Doorstep Selling Directive see, for example, N. 
Reich, Heininger und das Europäische Privatrecht, in: Bub et al. (eds), Zivilrecht im Sozialstaat: Festschrift für Peter 
Derleder (Baden-Baden 2005), 127, at 148 ff.; P. Rott, Risikohaftung der Banken für 'Schrottimmobilien': Anmerkung zu 
EuGH, Rs. C-350/03 - Schulte und C-229/04 - Crailsheimer Volksbank", Zeitschrift für Gemeinschaftsprivatrecht (GPR) 
2006, 25, at 26. 
13 The latter consequences form part of Swiss consumer credit law after the 2001 reform. See P. Rott, Mitverantwortung des 
Kreditgebers bei der Kreditaufnahme – Warum eigentlich nicht?, Zeitschrift für Bank- und Kapitalmarktrecht (BKR) 2003, 
851, at 857 f. 
14 O.J. 2004, L 145/1. 
15 On parallels and differences between the two, see K. Riesenhuber, Information – Beratung – Fürsorge, Zeitschrift für 
Bankrecht und Bankwirtschaft (ZBB) 2003, 325, at 329 f. 
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At the same time, recital (26) clarifies that the duty to assist may, where appropriate, consist 
in explaining the relevant pre-contractual information, as well as the essential characteristics 
associated with the products proposed, to the consumer in a personalised manner so that the 
consumer could understand the effects they may have on his or her economic situation. 
Usually, this will have to happen in the language of the consumer since most consumers are 
not sufficiently capable of discussing financial technicalities in a foreign language. This is 
the first reason why the duty to assist may render cross-border lending more difficult than 
lending at national level, at least regarding non-automated communication. Furthermore, it 
appears difficult to provide in-depth information on-line, in particular to persons with little 
experience in financial matters, although information in a personalised manner does not 
necessarily require face-to-face communication. 

c) Responsible lending, Article 8 
The new Article 8 deals with “responsible lending”. The introduction of Art. 8 has improved 
the situation insofar as the previous position in Article 5 had blurred the concepts of pre-
contractual information and responsible lending. 

1) The terms “where appropriate” and “where necessary” imply that it is not always 
appropriate to gather information from the consumer and not always necessary to assess a 
database in order to act responsibly. As recital (25) suggests, an exception could be made in 
the case of a long-standing relationship between the parties. In the vast majority of cases, 
however, the creditor will not avail of sufficient knowledge of the consumer’s financial 
situation so that information must be gathered. Then again, the amount of information needed 
may depend on the particularities of the individual case. The more doubts stem from, for 
example, the income of the potential borrower, the closer must the creditor assess his or her 
creditworthiness. 

2) As with the duty to assist, the legal consequences of a breach of the duty of responsible 
lending are not spelt out in the Directive. Therefore, they must be determined at national 
level. Under Article 23, the Member States shall lay down the rules on penalties applicable to 
infringements of the national provisions adopted pursuant to this Directive and shall take all 
measures necessary to ensure that they are implemented.16 The penalties provided for must 
be effective, proportionate and dissuasive. 

ECJ case-law on penalties, or sanctions, suggests that they can be enshrined in public law, 
criminal law or civil law or a combination thereof.17 However, one should also point at ECJ 
case-law in Schulte and Crailsheimer Volksbank again. Arguably, the provision on 
responsible lending is meant to protect the consumer from over-indebtedness. Article 8 had 
its origins in Article 9 of the first proposal.18  

Whether the duty of responsible lending is to be qualified as being part of public law or 
contract law should not be decisive. It is the consumer who may suffer a detriment, such as 
consumer bankruptcy or lengthy debt relief procedure, due to irresponsible lending practices. 
This cannot be compensated by, say, a public law fine. Thus, it seems more appropriate to 
suggest that the bank that fails to gather relevant information and assess the consumer’s 
creditworthiness bears the risks connected with the consumer’s bankruptcy. Again, the 
national solution may consist in damages, a right to rescission, in loss of the interest claim or 
even, in cases of blatant breach of this duty, the loss of the credit sum. 
                                                 
16 In fact, recital (19) is too weak in merely allowing the Member States to introduce sanctions in the case of irresponsible 
lending practices. Article 22 contains a legal obligation of the Member States. 
17 ECJ, judgment of 3/5/2005, joined Cases C-387/02, C-391/02 and C-403/02 Silvio Berlusconi, Sergio Adelchi, Marcello 
Dell'Utri and others, [2005] ECR I-3565, para. 65, with further references. 
18 COM(2002) 443 final. 
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3) The Member States’ flexibility appears to be smaller than in the context of the duty to 
assist. It is striking that Article 8, unlike Article 5 (6), does not provide for any competence 
of the Member States to specify types of borrowers, or types of situations, in which specific 
rules apply, although it will certainly be allowed to issue (non-binding) guidelines, as recital 
(25) underlines. Anyway, it seems clear that the general notions used may cause uncertainty, 
and creditors will take precautions to prevent loss from unexpected liability for insufficient 
gathering of information. This might in some cases be compensated by higher interest rates19, 
depending on inter alia the current lending/documentation practices and competitive 
pressure.  

4) The duty of responsible lending does not need to become an obstacle to the internal 
market. Banks will be quick in developing forms through which they can gather relevant 
information from potential borrowers if they have not developed them already. This can be 
done on-line. The same applies to the consultation of databases that is usually done routinely. 
The usefulness of the consultation of databases will certainly depend on their quality. 
Unsatisfactory quality of a database as such cannot, however, make lending irresponsible. In 
contrast, unsatisfactory database information may trigger the need to gather information from 
the potential borrower. 

d) Right of withdrawal, Article 14, and overrunning, Article 18 
As all the provisions of the Directive, Articles 14 and 18 provide for full harmonisation 
“insofar” they contain harmonised provisions. In fact, both provisions only partly harmonise 
the Member States’ laws since they leave a number of options. 

1) Article 14 on the right of withdrawal clearly regulates, in paragraph 1, the existence of the 
right of withdrawal, the period of withdrawal and its begin, and the lack of an obligation to 
give reasons. It also clarifies that it is the moment of dispatch of the notice of withdrawal that 
is relevant for observing the deadline. In contrast, the means in which the notice must be 
given is not fully harmonised since Article 14 (2) lit. a) refers to means which can be proved 
in accordance with national law. This formula has also been used in Article 6 (6) s. 1 of 
Directive 2002/65/EC on the Distance Marketing of Financial Services. 

Again in line with Directive 2002/65/EC, Article 14 (2) lit. b) fully harmonises the expenses 
the consumer may incur in case of the withdrawal, although non-returnable charges to be 
paid by the creditor to public administration may vary from one country to another. With a 
view to ancillary services, in particular insurance, the situation is slightly unclear. Whereas 
Article 14 (3) states that the consumer who withdraws from the credit contract is not bound 
to the ancillary service either, it is not obvious that this will be without the consumer being 
charged. From its position within Article 14, its paragraph (2) lit. b) does not necessarily 
apply to the ancillary service. Thus, without clarification of this point, Member States might 
adopt different solutions concerning the dissolution of ancillary contracts. 

Options are set out in Article 14 (5) and (6). Article 14 (5) allows Member States to abolish 
the right of withdrawal in cases where the credit agreement is concluded using the service of 
a public notary. The same option is provided in Article 6 (3) lit. c) of Directive 2002/65/EC. 
Article 14 (6), like Article 6 (1) of Directive 2002/65/EC, allows Member States to maintain 
or introduce a true cooling-off period during which the contract must not be performed. 
Amazingly enough, these two options are not mentioned in Article 26 so that the national 
solutions may not appear on the Commission’s web page. 

                                                 
19 See generally Franck, ZBB 2003, 334, at 341. 
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2) Article 18 on overrunning does not provide for much flexibility. The pieces of information 
to be provided under Article 18 (2) lit. d) are necessarily purely national in substance since 
the forthcoming Directive does not regulate the issues of penalties, charges or interest on 
arrears. Article 18 (3) merely confirms that national provisions requiring the creditor to offer 
another kind of credit product when the duration of the overrunning is significant are outside 
the scope of the Directive and therefore remain allowed. 

2. Pre-contractual and contractual information and consultation 
requirements  
Research questions according to the Terms of Reference are: 

2. How can banks and consumers deal with the pre-contractual and contractual information 
and consultation requirements? Do they cause any problems or obstacles from a practical 
point of view? Is the standard form described in Art.5 (1) a practical instrument for banks 
and consumers? 

Pre-contractual/contractual information and practicability of standard form 
Information requirements per se cannot be expected to create insurmountable problems or 
obstacles for credit providers, as such requirements for other financial services have 
illustrated, but may increase the transaction costs per credit contract. In the perspective of the 
banking industry, new pre-contractual and contractual information requirements clearly lead 
to additional front-office costs, as has been described in detail in a previous study of Civic 
Consulting on the Consumer Credit Directive.20 As has been pointed out then, an increase in 
costs, without any offsetting benefit in terms of consumer protection, could raise the interest 
rates charged on credit, and limit competition.  

The measures can however be efficient if they achieve a given higher standard of consumer 
protection at minimum cost to creditors, i.e. if the information requirements indeed reduce 
information asymmetries between suppliers of credit and consumers. The crucial question 
therefore is whether the information requirements are of a character making it likely that 
consumers will be better placed to make rational decisions in selecting a credit, therefore 
increasing the efficiency of the process and offsetting (from a broader economic view) the 
additional costs for banks. Without any doubt, it is not easy for consumer to digest the 
amount of information that has to be provided under the provisions on pre-contractual and 
contractual information. With a view to the comparability of offers, however, the Standard 
European Consumer Credit Information (standard form) should be useful since Article 5 (1) 
does not otherwise require the pieces of information to be given in a specific order, unlike 
Article 4 (2) on standard information on advertising.21 There is a similar tendency in national 
legal orders. For example, the German legislator offers traders to use a specific model form 
when informing the consumer about his or her right to withdrawal, in order to increase legal 
certainty in fulfilling the respective information obligations correctly. 

A final answer on whether or not consumers can digest the information rapidly enough to 
make the standard form a useful instrument can only be given on an empirical basis, i.e. with 
testing the form though consumer research. As presentational issues, such as font size and 
positioning, can have a very significant impact on perception and therefore can decide 
whether or not the information provided is understandable for consumers and likely to be 
taken up, a possible three-step approach for testing the form could be as follows: 

                                                 
20 Civic Consulting 2007: Broad economic analysis of the impact of the proposed Directive on consumer credit, p. 47 
21 Standardisation of information has been welcomed in academic writing, for example, by Franck, ZBB 2003, 334, at 341. 
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1. A committee of consumer credit experts (possibly including experts from banks and 
consumer organisations) would need to give recommendations regarding the priority of the 
information items that are part of the standard form from the consumer perspective to allow 
for a quick comparison of products. For example, the APRC is likely to be more relevant for 
the consumer for comparing products than information on the trade register in which the 
creditor is entered. 

2. Based on the priority list of the expert group several design proposals (e.g. 2-3) would 
be developed, that emphasise (e.g. through an exposed positioning and a larger font size) the 
items considered the most important ones for informing consumers quickly and allowing for 
a rational comparison of products. 

3. Then appropriate consumer research in several Member States would have to be 
conducted to identify which of the design proposals is understood best and quickest by 
consumers. Depending on the outcome of the test a template for inclusion in the Annex of the 
Consumer Credit Directive could be developed, with a provision that the effectiveness of the 
form should be subject to review after a number of years.  

This empirical research could take place while the legislative procedure is ongoing and 
would not be expected to take a large amount of resources, neither in terms of costs nor in 
terms of time involved. The research would also allow giving an empirically based answer on 
possible practical problems with the standard form.  

Consultation requirements 
The only consultation requirement of the forthcoming Directive relates to the consultation of 
databases, which should not become a major practical problem, as consultation of databases 
is already good banking practice and additional efforts are likely to mainly result from the 
implicit requirement to document such consultation. 

In so far that the term “consultation” in the question is meant to address the “duty to assist”, 
the practical implications of this requirement, specifically on possible cross-border 
transactions and online marketing, have already been discussed above. 
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In this briefing paper, we put forward suggestions to amend the Modified Proposal for the 
Consumer Credit Directive. Our recommendations mainly concern the precontractual and 
contractual information requirements and the obligation to assess the creditworthiness of the 
consumer. Comments refer to the text proposed by the Council dated 5 July 2007. 

1. The level of harmonisation and the amount of discretion left to the 
Member States 

a. Overdraft facility / Advertising 

Rules regarding credit agreements with overdraft facilities are laid down in Article 2 (3) and 
standard information for advertising is governed by Article 4. The question whether these 
provisions aim at maximum harmonisation or whether they leave discretionary powers for the 
implementation to the individual Member States is answered by the principle of Article 21 
which is further explained in recital 9. According to this article, the member states are 
prohibited from maintaining or introducing provisions other than those laid down in this 
directive insofar as the directive contains harmonised provisions.  

Since Article 2 (3) contains nothing to indicate any discretionary powers the Member States 
could potentially have for the implementation, it can be assumed that the principle of 
maximum harmonisation applies to the rules laid down in this article. This also seems 
convincing in terms of legal policy and should therefore not be changed.   

However, this principle of maximum harmonisation seems to apply to standard information 
given in advertisements as mentioned in Article 4 (1.2) and article 4 (2) as well.  In this 
context it should be noted that Article 4 (2) only applies on the condition stipulated in Article 
4 (1.1), namely that interest rates or other cost related figures are mentioned in the 
advertisements. Furthermore, the obligation to give standard information is subject to the 
reservation stipulated by Article 4 (1.2) and therefore does not apply in cases where, 
according to regulations reigning in the individual states, the effective annual interest rate has 
to be mentioned anyway; even in advertisements which do not include information on interest 
rates or costs. In cases where the obligation of Article 4 applies, however, the advertisement 
has to meet the demands specified in Article 4 (2). Since this includes only general 
advertising measures, a violation of Article 4 (2) has no impact on the individual contract. 
Legal consequences would rather stem from regulations stipulated in the national competition 
law as well as from Directive on Unfair Commercial Practices in the internal market1 
explicitly mentioned in Article 4 (4).  

Therefore it should be considered to abolish regulations regarding advertising as the subject is 
already dealt with in the Directive on Unfair Commercial Practices mentioned in Article 4 (4). 
This view is supported in particular by the regulations of Article 4 (1.2), which grant an 
optional right to Member States. 

 

 

 

                                                 
1 Directive 2005/29/EC. 
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b. Pre-contractual Information 

aa. Article 5 (2)  

Article 5 (2) obliges the creditor to provide the consumer with the information needed to 
compare different offers in order to make an informed decision on whether to conclude a 
credit agreement. This, taken by itself, is quite reasonable.  It is, however, rather problematic 
that the creditor shall be obliged to provide the information in good time before the consumer 
is bound by any credit agreement or offer. With the definition „in good time“, the directive is 
obviously trying to guarantee that the consumer actually has the opportunity to familiarize 
himself with the contract clauses and to think about them. In business reality, however, this 
does not only create considerable legal uncertainty, but it also renders the conclusion of loan 
contracts unnecessarily difficult. 

To begin with, it is not entirely clear what exactly the term „in good time“ is supposed to 
mean. It seems obvious that a certain period of time has to elapse between the providing of 
the information and the binding declaration of intent by the consumer. Whether this means a 
few minutes or a few hours or even days is completely unspecified. To exercise proper 
caution, the creditor would have to deny the immediate closure of a loan agreement. This 
means, however, that the granting of a consumer loan, especially in a cross-boarder situation, 
is not facilitated as the Directive proposes, but on the contrary, made more difficult. Instead, it 
should be left to the consumer to decide for himself as to for how long and how scrupulously 
he wants to examine the information provided by the creditor. Furthermore, it can be argued 
that the consumer does not actually need this kind of protection, since, at any rate, he always 
has the right of withdrawal as stipulated in Article 13. This right was created specifically for 
this purpose: to allow him to reflect on his obligations in peace and quiet, without being 
influenced by the creditor, and to compare the terms of his contract with conditions offered by 
other parties. The German experience shows that even contracts which have been concluded 
without time for consideration are not cancelled in great numbers afterwards. If at all, the 
consumer needs protection before signing an agreement from a creditor who is trying to 
coerce him into a hurriedly agreed contract with unlawful means. This, however, does not 
require an additional European-wide regulation, since the consumer will be already 
comprehensively protected when the Directive on Unfair Commercial Practices will be 
implemented in all Member States. In particular, mention has to be made of Nr. 7 of Annex I 
of the aforementioned directive according to which it is in all circumstances considered unfair 
to falsely state that a product will only be available for a very limited time, or that it will be 
only available on particular terms for a very limited time, in order to elicit an immediate 
decision and deprive consumers of sufficient opportunity or time to make an informed 
decision. Therefore, the recommendation is to eliminate the expression “in good time” in 
Article 5 (2) and Article 6 (1) without substitute. 

bb. Article 5 (5) 

When evaluating Art. 5 (5), the intensive discussion about the principle of responsible lending 
ought to be kept in mind. One can argue that in specific cases the standard information 
according to Article 5 (2) does not sufficiently enable the consumer to make a well-founded 
decision. Therefore, the creditor ought to be obliged to explain his products to the consumer 
in more detail, whenever such further explanation might be required. This obligation seems to 
be manageable and appropriate when at the same time it is made clear that on top of this 
explanation the creditor – as long as no additional consulting contract has been concluded – 
has no obligation to advise the client further.  

IP/A/IMCO/RT/2007-16                        Page 53 of 56                                                     PE 385.670



It is therefore up to the consumer to decide whether he wants to take out a loan and which 
product is the most suitable for him.  Any obligation beyond the stipulated explanation would 
not only constitute an undue hardship for the creditor; it would also mean that decisions are 
unduly taken away from the consumer. This strict separation of the areas of responsibility, 
however, ought to be defined more clearly in recital 20: The creditor does have the obligation 
to explain his product in more detail to the consumer if necessary, but the decision to take out 
a loan is solely that of the consumer.  The obligation to support the consumer, therefore, only 
relates to the product itself and does not include any specific needs or requirements of the 
individual consumer.  

The rule that the creditor is not allowed to limit his advice to standard information but has to 
ensure a personalized explanation for the individual consumer may render the granting of a 
loan more difficult, especially in cases of cross-border transactions. It is possible that 
institutions and banks could only offer loans in countries where their employees are able to 
communicate in the local language. However, in order to guarantee adequate consumer 
protection, this regulation is justified. If maximum harmonisation is the goal, it is not 
understandable why Article 5 (5), sentence 2 allows member states to work out the details of 
such requirements. Differing regulations in the individual Member States will only lead to 
unnecessary obstacles within the internal market. Apart from that, the mentioned explanatory 
obligations are difficult to typify or generalise. Their scope can only be clarified on a case by 
case basis. Every Member State should therefore strive to take over the unspecific legal terms 
like „adequate explanation“, „where appropriate“ without changes. Considering this, no need 
exists to allow Member States any flexibility when implementing this provision. For this 
reason, article 5 (5), sentence 2 should be eliminated. 

c. Obligation to Assess the Creditworthiness of the Consumer    

Pursuant to Article 7 (1), the creditor shall assess the consumer’s creditworthiness on the basis 
of sufficient information obtained from the consumer where appropriate and, where 
necessary, by consulting the relevant databases. This means that the creditor is supposed to 
use his own judgment in deciding how scrupulously the creditworthiness of the client needs to 
be checked in each specific case. If the Member States want to avoid incorrect 
implementation, they will have no choice but to take over the unspecified terms („where 
appropriate, „where necessary“) and to incorporate them into their national law without 
changes. Which requirements the creditor will have to fulfil and to which degree standardized 
procedures will be admissible will have to be defined by the courts over the time.  

The legal uncertainty this causes is unsatisfactory as such. But the real problem of the current 
phrasing is that it remains completely unclear whether the obligation it creates falls under 
civil law or under public law; or to be more precise, the prudential supervision law.  Does the 
consumer have the right, in case of a violation of the regulation, to claim damages from the 
creditor, or will the creditor (only) face disciplinary measures on part of the supervising 
authorities? The directive itself does not provide any hint. This applies both to Article 7a and 
to recital 19, which only stipulates that the creditor should have the responsibility to check the 
creditworthiness of the consumer individually without prejudice to the risk provisions of the 
Capital Requirements Directive2. Neither does a systematic approach allow an obvious 
classification of the directive.  It is true that the directive itself contains for the most part 
regulations falling under private law; but Article 19 regarding the regulation for creditors is 
different.  

                                                 
2 Directive 2006/48/EC. 
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Therefore, a clarification is urgently needed for the fundamental question as to how the 
individual Member States have to sanction violations of the obligation to check 
creditworthiness. It would be possible to grant Member States an optional right on this issue.  

In consideration of the facts, it would be preferable to let this regulation fall under the 
prudential supervision law. Thus, responsible lending practice on part of the creditors could 
be ensured most effectively. It would go too far, on the other hand, if the individual consumer 
had the right to claim damages under private law, freeing him from the obligation to repay his 
loan. He has, after all, made the decision on the basis of his own judgment and comprehensive 
information to take the loan. Finally, this way the evaluation made in Article 5 (5) is 
consistently taken further. Viewed in terms of private law, the creditor is only obliged to 
provide information and explanations of his product for the consumer. The decision, whether 
the offered loan is accepted or refused on the grounds that it is not suitable for his demands or 
would impose too much of a financial burden on him, should solely be that of the client. 
Therefore, the consumer should not be allowed to pass the consequences of his misjudged 
creditworthiness on to the creditor.   

d. Right of Withdrawal / Overrunning 

The rules regarding the right of withdrawal, laid down in Article 13, and the rules regarding 
overrunning, laid down in Article 17, establish a full harmonisation level. It can therefore be 
assumed that Article 21 (1) and recital 9 apply. Discretionary powers for the implementation 
would thus exist, as Article 13 and Article 17 explicitly mention such powers  (see 
specifically Article 13 [6] regarding notarized contracts), and also since the Directive does not 
contain any regulations. The latter applies to the consequences of withdrawal, in as much as 
they are not defined in Article 13 (3) and (4a), furthermore to the information on the right of 
withdrawal. Article 5 (2) in his literature k) does stipulate that the pre-contractual information 
shall refer to „the existence or absence of a right of withdrawal“. However, more detailed 
statements on whether, and if so, in which way, the consumer has to be informed about his 
potential right of withdrawal, do not exist. Likewise, there are no regulations regarding the 
consequences in cases where information on this right of withdrawal has not been given or 
was given inadequately. This failure to regulate the consequences clearly violates the 
principle of maximum harmonisation. But apart from harmonisation, German experience 
shows (especially following the  „Heininger“ decision of the European Court of Justice of 
13.12.2001 – C 481/99), that common legal practice benefits from clear regulations. It is 
therefore recommended to either introduce a standardized form for the information on the 
right of withdrawal or a provision which stipulates that, in any case, the right of withdrawal 
ends six months after conclusion of the contract.  

2. Practical Implications of precontractual and contractual information 
requirements 

Finally, the question regarding the practicability of (pre)contractual information duties cannot 
be answered unequivocally.  First of all, any evaluation depends on the question mentioned in  
1. b) aa) as to the meaning of „in good time“ . Even if – as recommended in this paper - the 
term is eliminated,  it is still questionable whether the consumer benefits from the information 
envisaged in article  5 (2). As long as the consumer has a right of withdrawal in any case, and 
given that the withdrawal period starts to elapse only after signing of the contract or handing 
over of the contract clauses, he can easily gather further information on the content of the 
contract in time and decide at his leisure whether to retain the contract or not.   
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Against this background, additional pre-contractual information does not seem essential; 
particularly since the consumer tends to view them as unnecessary formalities as long as he 
has not concluded a contract. Again, the German experience shows that a lack of 
precontractual information does not at all result in those contracts afterwards being cancelled 
in great numbers. Incidentally, the problem of two different information systems coexisting 
without proper rules as to how they relate to each other is avoided.  If it should be decided to 
retain the obligation to provide pre-contractual information, the creation of forms for this 
purpose would help to facilitate the process. However, the question arises whether it would 
not be easier to simply oblige the creditor to hand out a copy of the draft credit agreement to 
the consumer instead of providing another form containing only information. Handing out the 
draft credit agreement will provide the consumer with all necessary information and at the 
same time spares the creditor additional bureaucratic effort. Further standardisation does 
make sense since it safeguards comparability and thus enhances competition. This, however, 
should refer to the contract itself and not to a system of additional precontractual information. 

3. Summary  

a. The provisions regarding overdraft facilities (Article 2.3) and regarding advertising (Article 
4.2) are governed by the principle of maximum harmonisation. However, particularly in view 
of the optional right stipulated in Article 4 (1.2), it is recommended to completely eliminate 
the provisions regarding advertising.  

b. The requirement mentioned in Article 5 (2) and Article 6 (1) to provide information „in 
good time“ should be eliminated as it constitutes an obstacle for the internal market. 
Furthermore, the provisions regarding pre-contractual standard information seem superfluous 
in view of the consumer’s right of withdrawal. In any case, the creditor should be able to fulfil 
precontractual information requirements by supplying the consumer with a copy of the draft 
credit agreement.   

c. Regarding Article 5 (5), recital 20 should be clarified to require that the creditor only has to 
explain the contractual clauses and conditions, namely his product as such, and that the 
consumer himself has to decide whether a loan contract is suitable and appropriate for his 
needs on the basis of the information given. The empowerment of Article 5 (5) is not justified, 
forms an obstacle for the creation of a uniform European credit market and should therefore 
be eliminated.    

d. The wording of Article 7 (1) currently leaves it open whether the obligation to check 
creditworthiness falls under public or private law. This point definitely requires clarification. 
It is recommended to exclude sanctions other than those existing under prudential supervision 
law.  

e. The provisions regarding the right of withdrawal (Article 13) and on overrunning (Article 
17) are governed, within their reach, by the principle of maximum harmonisation. It is 
urgently recommended to introduce more specific rules regarding the obligation to provide 
information on the right of withdrawal and for the consequences if this information was not 
given or not adequately given to the customer.   
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