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wording, context, and drafting history of Art. 191 TEC (including Declaration No. 11 attached 
to the Treaty of Nice), the study arrives at the conclusion that this treaty article provides a 
primary legal foundation for the establishment of a European party statute. The authors' 
preferred instrument for such a statute would be an EU regulation. 
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Part A: Introduction and Executive Summary 
 

1. Introduction 
 

50 years after the signing of the Treaties of Rome, there exists mounting criticism of 

the widening gap between Brussels and its institutions on the one side and the 

European citizens on the other. Many EU citizens have no idea how decisions are 

made in Brussels, on what and why. They wish to be better informed and more 

involved in European affairs. One of the major reasons for this democratic deficit is 

the missing link between European politics and European citizens as well as between 

voters in EP elections and MEPs. On the national level, the missing link does not 

exist given the mediating function of national political parties. Things are different 

however at European level. The existing European political parties, which could play 

a mediating role, are still far too weak. They are only registered as associations 

under the national laws in one of the member states, usually Belgium. Furthermore, 

these parties do not possess a legal personality recognised by all member states, 

which would enable them to operate transnationally, nor are they able to participate 

in European election campaigns. 

 

The formal basis for the activities of European political parties has been strengthened 

within the last 14 years through Art. 138a of the Maastricht Treaty, complemented by 

Art. 191 in the Nice Treaty, and through regulation (EC) No. 2004/2003 of the 

European Parliament and the Council of 4 November 2003 on the Regulations for 

political parties at European level and their financing. Even so, much needs still to be 

done to develop true European political parties. This requires specific regulations i. e. 

on their functioning and democratic role, their European legal personality and on 

collective or individual membership, internal party democracy, elections of candidates 

and decision-making at party congresses. All of this does not yet exist, even if a 

workable European democracy is inconceivable without strong, transnational 

European political parties. 1 

 

                                                 
1  Leinen, Jo (2006): Europäische Parteien: Aufbruch in eine neue demokratische EU, in: integration 

3/2006, pp. 229-235. 
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There are institutions like the European Commission or the European Parliament 

which try to inform EU citizens on European affairs and stimulate  European-wide 

debates. But it is hard for them to always reach the citizens and get their message 

across. Other actors, such as national governments could regularly inform their 

citizens but are doing so only to a limited extent, very much in contrast to their 

important role in European affairs. Within the European  Council and the Council of 

Ministers, national governments exercise a strong influence on EU decisions, but 

their understanding of the EU political process is tied to national and not overarching 

European interests. Mostly, member state governments do not ‘sell’ Brussels’ 

decisions to the wider public at home. If things in Brussels develop against a 

country’s national interests, the EU easily is blamed and becomes a sort of a 

scapegoat. This negative communication is one of the reasons for the growing 

distance between citizens and European institutions.  

 

What would however be necessary is a true European debate and not a debate on 

European topics from a national angle, which only tends to undermine or risk the 

popular acceptance of European integration.2 Such a debate would have to rely to a 

large extent on true European political parties. Conservatives, Social Democrats, 

Greens, Liberals and other political party families need to organise debates on 

transnational themes and make clear to citizens their respective party profile. This 

would in particular be necessary during European elections. Up to now, however, 

EP-elections are unfortunately either perceived by citizens as politically irrelevant or 

as an opportunity to punish the current government. At present, EP elections are 

obviously not primarily associated with European politics or even Europe as a whole. 

This means that the quality and content of European elections and the entire debate 

on European affairs need to be changed. In short, what is required is the 

establishment of the necessary legal preconditions on the EU level for genuinely 

European parties, competing with each other on proposals for the EU’s future and 

establishing a true pan-European public space.3  

 

                                                 
2  Cf. Zürn, Michael (2006): Zur Politisierung der Europäischen Union, in: PVS, Politische 

Vierteljahresschrift, 47. Jahrgang 2006, Heft 2, pp. 242-251. 
3  Scharpff, Fritz W. (1999): Governing Europe: Effective and democratic?, Oxford: Oxford University 

Press; Hix, Simon (2003): Parteien, Wahlen und Demokratie in der EU, in: Jachtenfuchs, 
Markus/Kohler-Koch, Beate (eds.): Europäische Integration, 2nd edition, Opladen: Leske und 
Budrich, pp. 151-180. 
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2. Objectives of the Study  
 

On the basis of the European Parliament’s resolution of 23 March 2006, this study 

explores the possibilities for drawing up ‘a genuine European Party statute, which 

goes further than the regulation on the funding of political parties at European level, 

establishing their rights and obligations and enabling them to attain a legal 

personality based on community law and effective in the member states’.4 As a 

consequence of this EP resolution and a subsequent letter by the chairman of the 

Committee on Constitutional Affairs to the responsible directorate, the latter has 

initiated a study analysing the ‘legal and political problems involved in a European 

statute of European political parties and making specific proposals leading to a 

practical solution of these problems’.5  

 

In accordance with the tasks as set out by the responsible directorate in the contract 

for the conduct of this analysis, the following aspects are covered in the study: 

 

- The analysis of the current legal situation of political parties in a number of 

member states, selected in such a way that the most important types of 

national party organisations are covered. 

- The examination of pertinent community law with regard to the legal basis and 

type of a European party statute to be created, including questions related to 

internal party organisation, supervision and taxation. 

- The discussion and establishment of elements for a draft statute of European 

political parties, resulting from the analysis of the aforementioned issue areas. 

 

3. Design and methods 
 
After the introduction and the executive summary in Part A, Part B of this report, the 

Feasibility study, has been structured along the analytical lines listed above. It was 

difficult to integrate the country studies into this part because of their comprehensive 

and detailed nature. Hence, they constitute a separate Part C, which serves as a rich 

source of reference for the analysis in Part B, especially its Chapter I. 

                                                 
4  Paragraph 4 of the European Parliament’s resolution of 23 March 2006. 
5  EP-Directorate General for internal affairs: Specification: Feasibility of a future European Statute 

for European Political Parties: legal framework and desirable provision. 
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In conducting the study, we proceeded in the following way: after the establishment 

and evaluation of a body of relevant literature and documents, the legal situations of 

political parties in Germany, France, the UK, Estonia and Poland were analysed. The 

objective selecting these particular countries was twofold: on the one hand, the most 

typical legal situations of political parties in EU member states had to be analysed 

with Germany at one end of the spectrum, the UK at the other and France 

somewhere between these two extremes. On the other hand, we also considered it 

important to examine new EU-members, selecting here the cases of one large and 

one small state (Poland and Estonia).  

 

On the basis of the analysis of national party systems with very different cultures and 

structures, and on the basis of a general analysis of the available literature and 

documents on the legal situation of political parties in the 27 European countries (see 

also Annex 1: Overview: Reference to political parties in the Constitutions of EU 

member states), we were then able to identify major types of national situations for 

political parties and draw conclusions on trends in party regulations in all EU member 

states.  

 

Furthermore, the research team dealt with the question of pertinent community law 

and the implications arising from it for a future true European political party statute. 

One question here was on whether a sufficient legal basis existed in primary law for 

the development of a true statute that goes beyond the regulation of 4 November 

2003. This part also examines the quality of a number of legal instruments at the 

EU’s disposal with respect to the creation of a European party statute and discusses 

issues relevant to the legal content of such a law, including supervision and control, 

registration, internal party organisation, accounting and taxation.  

 

Finally, Chapter 3 of Part B develops from the analysis of the two previous chapters 

some general principles for a European statute and deals with other questions of its 

content, especially with respect to internal European party organisation and 

financing. For drawing up building blocks of a European party statute, the analysis of 

the legal situation of national political parties and their internal structures was used in 

the same way as the statutes of existing European political parties. As a result, we 
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were able to propose concrete elements for a political party statute at European level 

with a high degree of ‘commonality’, representing general trends in party regulations 

at both national and European level. 

 

Methods used throughout the study include the evaluation of academic literature and 

legal and other documents, the participation of country experts in the conduct of the 

study, interviews with national and European party leaders and staff members of 

parliamentary directorates or committee secretariats and a frequent exchange on 

particular questions with academic specialists in Germany and other member states. 

 

4. Results 
 
One of the initial results of this study is that, in spite of remarkable differences in 

party regulations in the member states (primary or ordinary law), there is an 

overriding tendency or trend towards a stronger regulation of political party 

registration, financing, obligations and tasks, which only provides more evidence for 

the need to mirror this trend at the EU level. The reasons for this trend have to do 

with transparency and party financing, clearer election rules, the consolidation of 

representative democracy and efforts to regain citizens’ trust in political parties and 

party politics through clearer laws and regulations. 

 

The second most important result - from the perspective of the analysis of pertinent 

community law - is that, irrespective of some existing legal options and forms 

available at European level or within the EU (see chapter II of part B), the clearest 

and most convincing option in the case of political parties at European level lies with 

the establishment of an EU regulation. Only a statute for political parties at European 

level in the form of such a regulation would provide for a legal status and personality 

for European parties accepted in all member states. 

 

The question on whether Art. 191 would serve as an appropriate and sufficient basis 

for the establishment of a genuine party statute is not easily answered at first glance. 

However, careful analysis of the pros and cons regarding the issue, evaluation of the 

scholarly debate, analytical interpretation of the wording and context, as well as the 

drafting history of Art. 191 (including the limits of Declaration No. 11 of the Treaty of 

 10



Nice), lead inevitably to the conclusion that the treaty article in question provides the 

primary legal basis needed for the establishment of a European party statute. It 

should also be taken into consideration that Art. 138a in the Treaty of Maastricht, Art. 

191 in the Treaty of Nice, the regulation of 4 November 2003 of the Council and the 

European Parliament, the relevant article in the charter of fundamental rights and Art. 

I-46 (4) in the not yet ratified European Constitution indicate altogether the will on 

part of the member states and the European Parliament for giving European political 

parties an important role in EU democracy.  

 

Third, from the analysis of trends in the legal situation of national parties, the statutes 

of national political parties and existing European political parties, and against the 

backdrop of the conclusions drawn from the analysis of pertinent community law, the 

distillation of some basic elements of a draft statute for European political parties 

became possible. This statute should be open and flexible, leaving room for future 

changes and adaptations and it should cover basic elements common to all existing 

regulations and statutes at national and European level. These elements can be 

divided into three sections, including general provisions, internal party organisation 

and funding, with particular paragraphs or articles on the status and functions of 

political parties at European level, their definition and legal personality, registration 

rules, party bans, internal structures, such as conventions or congresses, councils or 

political bureaus, presidiums, conferences of party leaders, decision-making rules, 

membership provisions and, finally, provisions on funding aspects and taxation (for 

the latter see Chapter II in Part B). 

 

5. ‘Leftovers’ 
 

Finally, there are also some leftovers, which could not be dealt with in this study in a 

comprehensive analytical way, even if they are important with a view to the future 

role of European political parties in strengthening European democracy. These 

include European political foundations, political associations or special citizens’ 

groups , transnational European political party lists for European elections and a 

uniform EU electoral system, the configuration of member state interests in relation to 

prospects for achieving sufficient agreement on a genuine European party statute 

(see e.g. the UK country study in part C) and, finally, the development of a full draft 
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version of a statute for political parties at European level. These are all issues, which 

might, however, be subject to further analysis in a separate, follow-up project.  

 

6. Project team and networks 
 

The research team worked under the guidance of Rudolf Hrbek and Mathias Jopp. 

Further members of the research team were Gesa Brincker, Daniel Göler, Martin 

Nettesheim, Jane Őispuu and also Andreas Maurer, Marie McGinley and Roderick 

Parkes. Furthermore, there were very valuable contacts with well-known experts in 

the field of European political parties or community law, including Prof. Christian 

Müller-Graff and Dr. Jürgen Mittag, and from other EU member states, such as Prof. 

Fulvio Attinà (University of Catania, Italy), Prof. Karl Magnus Johansson (University 

College, Huddinge, Sweden), Prof. Robert Ladrech (Keele University, UK), Prof. 

Evald Mikkel (University of Tartu, Estonia), Prof. Tapio Raunio (University of 

Tampere, Finland) and Prof. Lenka Rovna (Charles University, Prague/Czech 

Republic). 

 

The assembling of the various parts of the study, the study’s finalisation and editing 

were the responsibility of Mathias Jopp and William Metzger (as native speaker). 

Mathias Jopp was also responsible for Part A of the study.  

 

Chapters I and III of Part B were produced by Rudolf Hrbek with the support of Jane 

Õispuu.  

 

Martin Nettesheim was primarily responsible for Chapter II of Part B.  

 

Daniel Göler (Germany), Gesa Brincker (France), Jane Õispuu (Estonia and Poland), 

Andreas Maurer/ Marie McGinley/Roderick Parkes (United Kingdom) drafted the 

country reports in Part C.  

 

Finally, Annex 1 was produced by Jane Oispuu.  

 

For detailed information on the authors, please see Annex 3 of this study. 
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Part B: Feasibility Study 
 
I. The Legal Situation of Political Parties in EU Member States 
 

1. Preliminary Remarks 

There is agreement that political parties play an important role in democratic systems 

and their political processes. They are expected to perform particular functions, 

essential to making democracy work.6 The first of these functions is, in short, 

recruiting (and socializing) personnel for both, the legislative and the executive side; 

this is sometimes called the office-seeking function of parties. A second, closely 

connected function is developing ideas on desirable policies and formulating goals 

for society, which are then to be implemented by the government. Party competition 

is an essential feature of a pluralist democracy, which means that parties are forums 

and catalysts for political discourse, which involve not only their respective members 

but a larger number of citizens to determine the direction of a society. In this context, 

parties have the function of providing a link between the citizens (= those ruled) and 

the government (= the rulers who have a mandate for a limited period of time and are 

accountable to their voters). Furthermore, parties have an interest aggregation 

function, by transforming a variety of specific interests and demands into a 

manageable package of proposals, as we find it in party programmes or electoral 

platforms. Parties, therefore, are essential to maintaining intense communication and 

feedback within the political system, including the mobilization of citizens during 

elections. 

  

Plurality of and competition between parties in performing these functions is the basis 

and, at the same time, the precondition of democracy. A democratic political system, 

therefore, needs provisions that guarantee political parties free and equal access to 

the political process. Such provisions may be codified in constitutional or ordinary law 

– as is the case in the large majority of European democracies – or based on firmly 

established and commonly recognized traditions and conventions (the United 

Kingdom is the major example for this latter case). Given the key role of political 

                                                 
6  On functions of political parties in liberal democracies in general see the comprehensive study 
of Klaus von Beyme (1982): Parteien in westlichen Demokratien, München: Piper. It is interesting to 
see that in a book on European political parties the authors have listed more or less the same 
functions: Henig, Stanley and Pinder, John (eds.) (1969): European Political Parties, London: Allen & 
Unwin, Introduction pp. 11-20. 
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parties in modern societies, their structure and organization must comply with 

democratic principles.  

 

Political parties are actors within national political systems, e.g. within the EU 

member states. But they can be identified as actors in the EU-system as well.7 Here 

they appear in three forms: 

 

• As national political parties. Some of the functions we attribute to parties are 

performed in relation to specific features of the EU system; e.g. the electoral 

function during EP elections8 (selection of candidates, formulation of electoral 

platforms, performing election campaigns), the office-seeking function when being 

involved in the selection and appointment of candidates by national governments 

or regional authorities for particular EU posts (e.g. members of the Commission, 

the European Court of Justice, the Committee of the Regions), and the 

communication and mobilization function when EU affairs are being discussed 

within the wider EU public. 

 

• As party groups in the European Parliament..9 Most members of the European 

Parliament (EP) belong to one of the party groups, which are composed of 

politically ‘like-minded’ deputies from the member states and the respective 

national political parties.10 EP party groups determine the organizational structure, 

working procedures and activities of the EP. They follow the special logic of the 

EP in their interinstitutional relations, notably vis-à-vis the Council. This means 

that cooperative behaviour – in particular between the two big EP party groups – 

prevails over antagonistic positions and approaches.11 

 

                                                 
7  Hix, Simon and Christopher Lord (1997): Political Parties in the European Union, London: 
Macmillan. 
8  Hrbek, Rudolf (ed.) (2005): European Parliament Elections 2004 in the Ten New EU Member 
States. Towards the Future European Party System, Baden-Baden: Nomos. 
9  Pridham, Geoffrey and Pippa (1979): ‘Transnational Parties in the European Community I: The 
Party Groups in the European Parliament’, in: Stanley Henig (ed.): Political Parties in the European 
Community, pp. 245-277; Ladrech, Robert (1996): ‘Political Parties in the European Parliament’, in: 
John Gaffney (ed.): Political Parties in the European Union, London and New York: Routledge, pp. 
291-307. 
10  Fitzmaurice, John (1975): The Party Groups in the European Parliament. Westmead: Saxon 
House. 
11  Kreppel, Amie and George Tsebelis (1999): ‘Coalition Formation in the European Parliament’. 
In: Comparative Political Studies, Vol. 32, Nr. 8, 1999, pp. 933-966. 
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• As parties at European level.12 These were established in the mid-seventies to 

coincide with the first direct elections of the EP in 1979. They started as relatively 

loose transnational party federations, which have developed over time into 

organizations with greater political cohesion and more organizational strength.13 

The Treaty of Maastricht recognized them as a political factor of integration and 

attributed to them particular functions within the EU system and its multi-level 

governance. Art. 138a of the Treaty of Maastricht (now Art. 191)14 reads as 

follows: ‘Political parties at European level are important as a factor for integration 

within the Union. They contribute to forming a European awareness and to 

expressing the political will of the citizens of the Union.’ The draft of the EU 

Constitutional Treaty repeats and confirms this: Under title VI (‘The Democratic 

Life of the Union’) Art. I-46 (‘The Principle of Representative Democracy’) 

stipulates in § 4: ‘Political parties at European level contribute to forming 

European political awareness and to expressing the will of citizens of the Union’). 

In part II of the Constitutional Treaty – the Charter of Fundamental Rights – Art. II-

72 (‘Freedom of Assembly and of Association’) stipulates in § 2: ‘Political parties 

at Union level contribute to expressing the political will of the citizens of the 

Union’. Furthermore, the Constitutional Treaty in Art. III-331 stipulates clearly: 

‘European laws shall lay down the regulations governing the political parties at 

European level referred to in Art. I-46 (4), and in particular the rules regarding 

their funding’. The regulation of the EP and Council of 4 November 2003 on the 

regulations governing political parties at European level and the rules regarding 

their funding15 defined the features necessary for recognition as a party at 

                                                 
12  Pridham, Geoffrey and Pippa (1979): ‘Transnational Parties in the European Community II: 
The Development of European Party Federations’, in: Stanley Henig (ed.): Political Parties in the 
European Community, pp. 278-298; Hix, Simon (1996): ‘The Transnational Party Federations’, in: 
John Gaffney (ed.): Political Parties in the European Union, London and New York: Routledge, pp. 
308-331. 
13  Gresch, Norbert (1978): Transnationale Parteienzusammenarbeit in der EG, Baden-Baden: 
Nomos. 
14  Papadopoulou, Trientafyllia (1999): Politische Parteien auf europäischer Ebene. Auslegung 
und Ausgestaltung von Art. 191 (ex 138a) EGV, Baden-Baden: Nomos. 
15  Regulation (EC) No 2004/2003 of the European Parliament and of the Council of 4 November 
2003 on the regulations governing political parties at European level and the rules regarding their 
funding, O. J. L 297, 15 November 2003, 
 (http://eurlex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg= 
EN& 
 numdoc=32003R2004&model=guichett). 
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European level and set the rules for their public funding. The number of parties at 

European level has grown since the entering into force of this regulation in 2004.16 

 

In the complex structure of the EU as a multi-level system, parties at European level 

have established themselves as political actors expected to perform functions 

attributed to political parties in general.17 However, with respect to the crucial role of 

parties for the functioning of democracy, parties at European level should be given 

the formal statutory basis that allows them to fulfil their democratic European role in 

the same way national parties fulfil their political tasks at the member state level on 

the basis of primary or secondary legal provisions. Given the special features of the 

EU polity and the interdependence between its multi-level system of governance, a 

European party statute will have to respond to this special character of the EU while 

at the same time taking into account the legal situation of political parties in the 

member states. It has always been a special feature of the integration process that 

the newly established institutional, procedural and political structures in 

Brussels/Strasbourg have their impact on the member states. The latter reacted to 

new demands coming from the European level by reforming their own institutional, 

procedural and political mechanisms.18 On the other hand, what had been developed 

in Brussels, in many cases also reflected established structures of the member 

states, without choosing ‘the’ model in one or two member states as the one to be 

reproduced at EC/EU level. 

 

The first chapter of part B analyses, therefore, legal provisions related to political 

parties in EU member states. The goal is: 

 

• to give an overview of the current legal situation of political parties in EU member 

states in general; 

 

                                                 
16  See the very comprehensive information on different aspects of this development in Mittag, 
Jürgen (ed.) (2006): Politische Parteien und europäische Integration. Entwicklung und Perspektiven 
transnationaler Parteienkooperation in Europa, Essen: Klartext, especially pp. 557-693. 
17  Jansen, Thomas (2001): Pan-European Political Parties, London: Federal Trust. 
18  See, for example, Poguntke, Thomas et.al. (eds.) (2007): The Europeanization of National 
Political Parties. Power and organizational adaptation, London and New York: Routledge; Ladrech, R. 
(2002), Europeanization and Political Parties: Towards a Framework for Analysis, Party Politics, Vol. 
8, No. 4, pp. 389-403. 
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• to identify major types of legal situations for political parties, explain characteristic 

features of these types and the ways in which they differ from one another; 

 

• to analyze in more detail the legal provisions related to political parties in selected 

EU member states in order to deliver an illustration of the major types; and 

 

• to identify – if possible – trends in the development of the legal situation of 

political parties; we assume that this will also impact the design of an EU-statute 

for parties at European level. 

 

There are differences in the legal situation of political parties in the member states. 

This has to be understood as a result of history and the emergence and development 

of specific national political systems in Europe, where we find variations concerning 

the relationship between society and state, and political culture. The legal situation of 

political parties in each EU member state, therefore, has to be understood as being 

of a sui generis-character, distinguishing itself from that of others.19 Although these 

differences certainly exist, they should not be overestimated. When comparing the 

legal situations of political parties in the EU member states, we will also find a lot of 

similarities, allowing conclusions on major types or features of party systems, that a 

number of member states have in common.  

 

Furthermore, the following analysis shows that there is a remarkable degree of 

dynamism in the development of the legal situation of political parties in the EU 

member states, reducing differences between the traditional major types. Some 

observers and analysts may even see converging trends or, in a medium-term 

perspective, a trend towards a uniform type. 

 

What does this mean for our study as a whole? Its intention is definitely not to take 

one individual case of an EU member state or one type as ‘the’ model that should or 

could be applied to the EU as a whole. As mentioned above, each individual case 

has to be treated individually and understood as being sui generis – as is the EU 

itself.  

                                                 
19  A very informative overview is given in Tsatsos, Dimitris Th. et.al. (eds.) (1990): Parteienrecht 
im europäischen Vergleich. Die Parteien in den demokratischen Ordnungen der Staaten der 
Europäischen Gemeinschaft, Baden-Baden: Nomos. 
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Political parties at European level have emerged and developed in connection with 

and as part of the integration process and they show – and will continue to do so – 

features related to the specific (‘sui generis’) character of the EU system. This 

chapter aims at making us familiar with the whole spectrum of legal provisions 

related to political parties in the EU member states. It is to be assumed that such 

provisions will be taken into account when attempts are made to consider legal 

provisions of a Statute for political parties at European level. And, one can expect 

that the aforementioned ‘trend’ in the development of the legal situation of political 

parties will influence the discussion on a future European Statute. 

 

The following analysis provides for a synthesized overview on: 

• legal provisions for political parties laid down in the respective Constitutions of 

EU member states (point 2), and 

• legal provisions related to political parties in ordinary law of EU member 

states (point 3). 

We will then show that there has been, during the past two decades, a general trend 

at the national level towards giving political parties a more clearly defined legal basis. 

This has to be understood and interpreted as a growing recognition of political parties 

and their special role and functions in the democratic process (point 4).  

 

2. Legal provisions for political parties in Constitutions of EU Member States 

The Constitution of a country – in most cases one comprehensive written document – 

establishes the political order of the state. It defines basic principles, institutional 

arrangements, procedural rules and the territorial organization. In short, it sets the 

framework for the political process in a democratic and pluralist polity. This includes 

rules for the political participation of individual citizens and organized groups, a 

fundamental feature of any democratic system. 

 
Political parties, as voluntary associations of citizens, are key-actors in parliamentary 

systems of government in European democracies. Roles and tasks attributed to and 

performed by parties are of utmost importance for the proper functioning of modern 

democracies. There are legal provisions related to political parties in the Constitutions of the 
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large majority of the EU member states. These provisions, however, differ20 and we can 

identify the following patterns. 

 

a) Explicit mentioning of political parties in the Constitution 

The Constitutions of a group of EU member states do not only mention political 

parties explicitly, but also assign to them the function of producing and maintaining 

the democratic political process. This underlines the fundamental role they are 

expected to play. Most of these Constitutions belong to states with undemocratic or 

authoritarian pasts; respective constitutional provisions have to be understood as a 

direct reaction and response to a political regime that lacked the plurality of free 

parties, independent from the state and competing with each other. 

 

• Germany and Italy, with their fascist, undemocratic and authoritarian (in the 

German case: totalitarian) regimes, gave themselves new constitutions after the 

Second World War, which were intended to represent a response to the 

undemocratic past and provide for a democratic and pluralist political order with 

political parties as its components. The Italian Constitution (27 December 1947) in 

Art. 49 stipulates the right of citizens to form parties and join them freely as a 

means to participate democratically in national decision-making. Similarly, the 

Constitution of the Federal Republic of Germany of 23 May 1949 states in Art. 21: 

‘The political parties participate in the forming of the political will of the people. 

They may be freely established. Their internal organization must conform with 

democratic principles.’ Furthermore, the German Constitution in this article states: 

‘Parties which, by reason of their aims or the behaviour of their adherents, seek to 

impair or abolish the free democratic basic order or to endanger the existence of 

the Federal Republic of Germany are unconstitutional. The Federal Constitutional 

Court decides on the question of unconstitutionality.’ Two cases, both in the early 

years of the Federal Republic of Germany, were submitted to the Court, which 

declared the respective parties as unconstitutional: In 1952 the case of a Right 

Extremist Party, and in 1956 the case of the Communist Party. The last paragraph 

of Art. 21 (‘Details shall be regulated by federal laws.’) obliges the legislative 

institutions to enforce these rules. This was done in a special law on political 

                                                 
20  See the overview in Annex I of this Study and Tsatsos, Dimitris Th. et.al. (eds.) (1990): 

Parteienrecht im europäischen Vergleich. Die Parteien in den demokratischen Ordnungen der 
Staaten der Europäischen Gemeinschaft, Baden-Baden: Nomos. 
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parties of 1958, which since then was amended several times.21 With all these 

provisions, Germany is perceived to have the most detailed legal regulations on 

political parties (for further details see the country report on Germany in part C of 

this Study). Other European countries – especially those with similarly 

undemocratic pasts – took the German pattern as model for their own efforts 

concerning regulations for political parties.22 

 

• Greece, Portugal and Spain reacted to the previous authoritarian regimes through 

new Constitutions, which provide for the right to freely establish political parties 

and assign to the parties explicitly the task of contributing to the proper functioning 

of democratic order.23 For example, the Greek Constitution of 9 June 1975 

stipulates in Art. 29 (1) that the organization and activities of the parties ‘must 

serve the free functioning of the democratic government’; the Portuguese 

Constitution of 2 April 1976 in Art. 10 (2) and the Spanish Constitution of 29 

December 1978 in Art. 6 refer to the task of political parties to ‘contribute to the 

organization and expression of the will of the people’. The Spanish Constitution 

qualifies political parties as ‘the expression of political pluralism’ and ‘an essential 

instrument for political participation’ (Art. 6). In addition, political parties in all three 

countries are obliged to adhere to democratic principles in their organizational 

structure and political profile (Greek Constitution Art. 29 (1), Portuguese 

Constitution Art. 10 (2), Spanish Constitution Art. 6). These provisions were 

obviously ‘inspired’ by those of the German Constitution. 

 

• The Constitutions of the new EU member states from Central and Eastern Europe 

guarantee the right of the citizens to freely form political parties, which must 

conform to democratic principles. Special emphasis is placed on the 

independence of parties from the state – an obvious reaction to the authoritarian 

structures and practices of the recent past, with the Communist Party as the 

dominant, or monopolistic, political power. For example, Art. 29 (4) of the Slovak 
                                                 
21  As result of party funding scandals the last amendment of the German party law was made in 
December 2004 (Gesetz über die politischen Parteien (Parteiengesetz), 22.12.2004).   
(http://bundesrecht.juris.de/partg/index.html). 
22  This applies, for example, also to Estonia and Poland; see the more detailed country reports in 
part C of this Study. 
23  See the Constitutions of Greece, from 11 June 1975  
 http://www.hri.org/MFA/syntagma/artcl50.html), Portugal, from 2 April 1976  
 (http://www.parlamento.pt/ingles/cons_leg/crp_ing/index.html) and Spain, from 31 October 
1978 (http://www.congreso.es/ingles/funciones/constitucion/indice.htm). 
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Constitution stipulates that ‘Political parties and political movements, as well as 

clubs, societies, and other associations are separated from the state,’ and the 

Hungarian Constitution states: ‘Political parties may not exercise public power 

directly. Accordingly, no single party may exercise exclusive control of a 

government body. In the interest of ensuring the separation of political parties and 

public power, the law shall determine those functions and public offices which 

may not be held by party members or officers’ (Art. 3 (3)).24 Explicit functions for 

parties are mentioned in the Czech Constitution (free and voluntary formation of 

parties and their free competition are fundamental for the political system, Art. 5) 

and in the Polish Constitution (their purpose shall be to influence the formulation 

of the policy of the State by democratic means, Art. 11).25 Some of the 

aforementioned Constitutions refer to special legal acts which shall regulate 

details primarily concerning functions, organization and finances of political parties 

(e.g. Hungarian Constitution Art. 3(3), Lithuanian Constitution Art. 35). In addition 

to constitutional provisions on political parties, the new member states have either 

special laws on political parties (such as Estonia and Poland; details can be found 

in the respective country reports in part C of this Study), on parties and political 

organizations/associations (such as the Czech Republic, Lithuania and Slovakia), 

or on societal organizations which include parties (such as Latvia).26 

 

b) Mentioning  political parties only in relation to elections27 

Constitutions of other EU member states do not mention political parties in a 

comprehensive way by attributing to them an important overall role in the democratic 

political system. Rather, they limit the function of political parties to the procedure of 

elections. The Finnish Constitution reserves the right to nominate candidates for the 

                                                 
24  See the Slovak Constitution, from 3 Sep 1992 
(http://www.servat.unibe.ch/law/icl/lo00000_.html) and the Hungarian Constitution, from 20 August 
1949  
 (http://www.servat.unibe.ch/law/icl/hu00000_.html). 
25  See the Czech Constitution, from 16 December 1992  
 (http://www.servat.unibe.ch/law/icl/ez00000_.html) and the Polish Constitution, from 2 April 
1997 (http://www.servat.unibe.ch/law/icl/pl00000_.html). 
26  See the Hungarian Constitution op. cit., the Lithuanian Constitution, from 25 October 1992  
 (http://www.servat.unibe.ch/law/icl/lh00000_.html), the Lithuanian Law on Political Parties and 
Political Organisations  
 (http://www2.essex.ac.uk/elect/database/legislationAll.asp?country=lithuania&legislation=ltlpp)  
and the Latvian Associations and Foundations Law  
 (http://www.legislationline.org/legislation.php?tid=2&lid=7270&less=false). 
27  A very detailed information gives Nohlen, Dieter (2007): Wahlrecht und Parteiensystem: zur 
Theorie und Empirie der Wahlsysteme, Opladen. 
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election of the Parliament (§ 25) and of the President (§ 54) to ‘registered’ parties. It 

is only the electoral function of political parties that is mentioned and recognized 

explicitly in the Constitution.28 The French Constitution emphasises the electoral 

function of parties by stipulating in Art. 4: ‘Political parties and groups shall contribute 

to the exercise of suffrage’. In addition, Art. 4 of the French Constitution states that 

the formation of political parties and groups is free as well as the exercise of their 

activities (for details see country report on France in part C of this Study). They are 

obliged, however to observe and comply with the principles of popular sovereignty 

and democracy. The Swedish Constitution in its chapter 3 (on the Parliament) refers 

only to the electoral function of political parties: in § 1 it stipulates, that the votes have 

to be cast to parties; and in §§ 5-7 that there are detailed provisions on allocating 

mandates to parties.29 

 

c) No explicit mention of political parties 

All member states with written constitutions guarantee citizens, as a general rule, the 

right to freely form (private) associations and join them. But there is only one group of 

EU member states, made up of countries such as Denmark (Art. 78), Belgium (Art. 

27) or the Netherlands (Art. 8), whose Constitutions obviously subsume political 

parties under the general and as such comprehensive category of ‘associations’. 

They do not see the necessity to mention parties explicitly and thus pay special 

tribute to their factual importance for the democratic political process and their 

special responsibility for the democratic quality of the political system as a whole. 

Therefore, they do not distinguish parties from all other very different kinds of 

associations.30 

 

Most of these Constitutions have a long tradition and date back to the 19th or early 

20th century. Constitutional thinking in that period was characterized by an 

understanding of political parties as belonging to the sphere of society, not to the 

state; the focus is on the basic right of citizens to assemble and form associations 

                                                 
28  See the Finnish Constitution, new version of 11 June 1999  
 (http://www.servat.unibe.ch/law/icl/fi00000_.html). 
29  See the Swedish Constitution, The Instrument of Government, from 1 January 1975  
 (http://www.servat.unibe.ch/law/icl/sw00000_.html). 
30  See the Constitutions of Denmark, from 5 June 1953  
 (http://www.servat.unibe.ch/law/icl/da00000_.html), Belgium, version of 1970  
 (http://www.servat.unibe.ch/law/icl/be00000_.html) and the Dutch Constitution, version of 17 
February 1983 (http://www.servat.unibe.ch/law/icl/nl00000_.html). 
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freely (Art. 8 in the Dutch Constitution: ‘The right of association shall be recognised. 

This right may be restricted by Act of Parliament in the interest of public order’). Also 

in the United Kingdom, which does not possess a written constitution, political parties 

are considered to be an important element of pluralist society and fall under the 

general rules for the free formation of associations (for details see UK-country report 

in part C of this Study).31 

 

The very special role of political parties in modern democracies with a parliamentary 

system of government and their responsibilities for the functioning and the 

democratic quality of contemporary political systems of the EU member states do not 

always find, as shown above, their expression in the national constitutions. There 

are, however, other legal acts related to political parties – below the level of 

constitutional law – which can be taken as an indicator for the recognition of the 

special role political parties play. This shall be explained in the next paragraph. 

 

3. Legal provisions related to political parties in ordinary laws 

a) Party Laws 

There are, in a large number of EU member states, party laws of which many are 

complementary provisions to the respective Constitution. ‘Party law’ is understood to 

mean a piece of legislation that, in a more comprehensive way, provides a regulatory 

framework for political parties and, hence, is not restricted to only one specific aspect 

of parties, such as registration or funding.  

 

The existence of a party law, therefore, shows clearly, that the role and functions of 

political parties for a democratic political system and the political process are 

recognized as essential and that, in addition, regulations related to the organization 

and the funding of parties are provided.  

 

Such party laws can be found in all new EU member states, with the exception of 

Latvia (where a law exists on societal associations subsuming political parties under 

this broader category). As concerns the member states of the old EU-15, there is one 

group (Austria, Finland, Germany, Greece, Portugal and Spain) with genuine party 

                                                 
31  See also Smith, Gordon (1979): ‘Politikfinanzierung in Großbritannien’. In: Tsatsos, Dimitris 
Th. (ed.): Politikfinanzierung in Deutschland und in Europa. Aspekte aus Wissenschaft und Politik. 
Baden-Baden: Nomos, pp. 124-126. 
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laws and another group (Belgium, Denmark, France, Ireland, Italy, Luxembourg, the 

Netherlands, Sweden, the United Kingdom) without such specific laws for reasons 

explained in the previous section. There is, however, a trend towards the introduction 

of regulatory frameworks in the latter category of countries too, which may result also 

in genuine party laws in the foreseeable future.  

 

The existing party laws are very similar in terms of content, mostly dealing with 

issues such as the definition of a political party, legal personality, rules on the 

formation of parties, membership and organization, and provisions for funding. We 

shall come back to these points in the chapter on elements for a Draft European 

Statute for European political parties, since national party laws are one point of 

reference for the elaboration of a European Statute. 

 

There are more specific fields in which political parties are involved, and legal 

provisions have been enacted to set the framework for this involvement. This applies 

to the following cases: 

 

b) Standing Orders for the organization and functioning of parliaments  
Party groups, composed of deputies belonging to the same party or, in the case of non-identical 

party affiliation of individual deputies, sharing at least common political values and objectives and 

therefore willing and capable of forming a common group, are the key actors in parliamentary 

assemblies. Standing Orders provisions reflect this prominent and in some respects privileged, 

position of party groups, which are mentioned throughout the Standing Orders of more or less all 

parliamentary assemblies. A parliamentary system of government without political parties that 

appear and operate within parliaments as parliamentary party groups has become inconceivable. 
 

c) Electoral laws  

Electoral laws and other legal provisions related to general elections affect political 

parties and party candidates.32 The electoral function has always been amongst 

parties’ most important functions and they need to be given a carefully elaborated 

                                                 
32  Nohlen, Dieter (2007): Wahlrecht und Parteiensystem: zur Theorie und Empirie der 
Wahlsysteme, Opladen: Leske und Budrich. 
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legal basis. Examples are provided by the Folketing (Parliamentary) Election Act in 

Denmark,33 the Elections Act in Sweden,34 and, much more recently, the Political 

Parties, Elections and Referendums Act of 2000 in the United Kingdom. We will 

come back in more detail to the British case, which is characterized by legislative 

efforts to introduce a new and relatively comprehensive regulatory framework for 

party politics under the Blair government in 1998 and 2000 (see point 4 of this 

chapter). 

 

d) Legal provisions on the use of the media 

Closely connected with the previous point are legal provisions on the use of the 

media for election campaign purposes of political parties and their representatives 

(e.g. candidates running for a seat). In some countries, parties are granted free 

access (for a clearly determined period of time) to radio and television (see, for 

example, the relatively detailed provisions in the Constitution of Portugal, Art. 40). 

This is a clear indicator for the recognition of the parties’ important role in elections. 

The same applies to provisions according to which political parties are entitled to 

receive financial support (public funding) for the production of radio and television 

spots, as is the case in the Netherlands.35 
 

This latter point refers to public funding of political parties, an issue which deserves 

special attention.  

 

e) Provisions for public funding of political parties 

Since only recently, most countries (with the interesting exception of Luxemburg) 

have introduced schemes and provisions for public funding of political parties.36 

Membership fees and donations have for long been major sources of income for 

political parties. State subsidies are intended to make parties less dependent on 

these two sources. The reason behind this is to contribute to greater equality 

                                                 
33  See the Folketing (Parliamentary) Election Act of Denmark Act No. 271 of May 13th 1987, 
latest amendments added on April 10th 1991  
 (http://www.folketinget.dk/BAGGRUND/00000048/00232622.htm). 
34  See the Elections Act of Sweden 2005:837  
 (http://www.sweden.gov.se/content/1/c6/06/44/45/722c9ee2.pdf). 
35  Malanczuk, Peter (1997): ‘Politikfinanzierung in den Niederlanden’. In: Tsatsos, Dimitris Th. 
(ed.): Politikfinanzierung in Deutschland und Europa. Aspekte aus Wissenschaft und Politik, Baden-
Baden: Nomos, pp. 131-137. 
36  Tsatsos, Dimitris Th. (ed.): Politikfinanzierung in Deutschland und Europa. Aspekte aus 

Wissenschaft und Politik, Baden-Baden: Nomos, 1997.  
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between parties (because parties without mass membership are placed at a 

disadvantage compared to competitors with much higher revenues from membership 

fees) and to eliminate, or at least reduce, the danger of undue influence of private 

donors on parties, something that can also violate the principle of equality. The 

introduction of provisions for public funding of political parties has to be interpreted as 

a clear indicator for the recognition of their essential role and function in a democratic 

political system. This applies also to the Regulation legitimizing public funding of 

political parties at European level since 2004. The usual understanding of public 

funding of political parties is that the state assists political parties by granting financial 

aid to the central (not local or constituency) party organization. In Britain, until now, 

public funding has been given only to parliamentary parties and shall primarily enable 

the opposition parties to perform their specific political function properly and 

effectively, namely to hold the government to account (see UK-report in part C of this 

Study).  

 

There are different ways and forms of state funding for political parties, which shall 

be summarized here only briefly: 

 

• Reimbursement of costs for election campaigns. This form is based on the 

premise that the major function of parties is oriented to their involvement in the 

election process. Respective legal provisions are used to set an upper limit for 

costs that can be reimbursed (up to a certain percentage, e.g. 50 %), or they limit 

the total amount of state funds available for reimbursement.  

 

• General annual state funding. This form is based on the premise that the 

functions of parties go far beyond their key role in elections, and that state funding 

shall help them perform all their functions properly. Respective legal provisions list 

the preconditions which entitle parties to receive financial support: first, the party’s 

performance at the most recent elections (at national level and, in some cases, at 

local level as in Denmark, or at regional level as in Germany in the Länder 

elections; in some cases even at the level of European elections), frequently 

combined with a minimum threshold (e.g. 0.5 % of the votes cast in Germany in 

national and European elections and 1 % in Länder elections; 3 % in national 
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elections in Poland).37 Second, these provisions set the level of contributions 

which parties may receive from natural persons, such as membership fees, 

contributions by elected representatives and legally acquired donations with an 

upper limit (as is the case in Germany).   

 

• Indirect state funding. A good example for this form of aid can be seen in the 

Netherlands. Since 1971, research institutes affiliated with the parties have 

received financial support. Since 1975, the same has applied to institutions of the 

parties designed to (politically) educate citizens; and since 1981, party youth 

organizations have also received such subventions. Another form of indirect state 

funding is based on rules according to which natural persons can claim tax relief 

on contributions and donations given to parties (up to a certain amount), as is the 

case in Germany. Furthermore, in-kind subsidies can be subsumed under the 

category of indirect public funding. They seem to be restricted to the electoral 

functions of parties, such as free Party Election Broadcast airtime, or the provision 

according to which candidates are allowed to distribute election (PR-)materials 

directly to the voters through the post office/mailing system free of charge. 

 

Schemes for state funding of political parties in many cases include provisions on the 

obligations of parties to publish their accounts. Such accounting statements must 

usually be reviewed by an independent auditor and then submitted to a separate 

institution for final approval (e.g. in Germany: the President of the Bundestag; in 

France: ‘Commission Nationale des Comptes de Campagne et de Financement des 

Partis Politiques’).  

 

It can be concluded from the above that the introduction of state funding had been 

accompanied by a series of legal provisions related to political parties. This is a clear 

indicator that political parties are regarded and recognized as very special 

associations, which require a solid fundament of legal regulations. And, another 

reason for regulating political parties in the recent past is that, throughout Europe, a 

growing number of citizens distrust political parties and politicians. Opinion poll data 

clearly reflect this mounting scepticism vis-à-vis the political elites. Similar indicators 

are the decline in the turn-out at elections or the rise of protest-voting. A 

                                                 
37  Cf. country reports on Germany and Poland in part C of this Study. 
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strengthened regulatory framework is expected to be one (not: the) recipe vis-à-vis 

this trend and its underlying causes. 

 
4. A general trend towards giving political parties a legal basis 

As demonstrated above, there exist in principle two major types of legal situations of 

political parties in the EU member states. 

 

• Type I. One type is characterized by the existence of constitutional provisions on 

political parties, recognizing their fundamental role for the political process in a 

democratic political system and in most cases supplemented by a special law on 

political parties. The Federal Republic of Germany is perceived to represent the 

best illustration of this type: with the relevant article in the Constitution of 1949, 

and, on this basis, with the Law on Political Parties of 1967, amended several 

times up to 2004.38 Greece, Portugal and Spain, in the course of their 

transformation from authoritarian regimes towards pluralist democracies, belong 

to the same category and so do the new member states in Central and Eastern 

Europe, which passed their party laws in the first half of the 1990s, including 

Hungary as early as 1989, Poland in 1990 and Estonia in 1994 (see the more 

detailed analysis in part C of this Study for the latter two countries and for 

Germany). 

 

• Type II. The other type is characterized by little or no constitutional provisions on 

political parties as a consequence of the assumption that political parties fall in the 

category of societal (‘private’) associations of citizens and that therefore no set of 

legal provisions would be necessary or adequate. Provisions in the Constitution 

(as far as there exists a written one) or in ordinary law on aspects related to 

political parties (e.g. financing, registration) refer only to particular democratic 

functions, notably the electoral one. A genuine party law does not exist. The 

United Kingdom and the Netherlands were usually mentioned as examples best 

representing this type (for the UK, see the more detailed analysis in part C of the 

Study). 

 

                                                 
38  See the German Law on political parties in its final version of 22 December 2004 and Tsatsos, 
Dimitris Th. (ed.) (2002): 30 Jahre Parteiengesetz in Deutschland. Die Parteiinstitution im 
internationalen Vergleich, Baden-Baden: Nomos. 
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In the past one or two decades, however, one can also observe in the latter cases a 

creeping process towards giving political parties a firm legal basis via specific 

regulatory measures recognizing in fact their important democratic role and function.  

 

• The Netherlands is frequently cited as an example of such a process. In the 

Netherlands an amendment to the electoral law in 1989 introduced stricter criteria 

for ‘political groupings’ which want to run with their lists of candidates for 

parliamentary seats in elections.39 According to another legal provision, 

introduced in 1988, associations (in general!) which interfere with the public order 

by reason of their aims or activities can be outlawed and dissolved. Provisions on 

the extension of (indirect) state funding for political parties in the Netherlands 

have already been mentioned.40 

                                                

 

• Another very interesting example is the United Kingdom.41 Here political parties 

and party politics have traditionally remained largely unregulated by law. Extra-

parliamentary party organizations were seen as belonging to the society and as 

not oriented towards the state and the governmental institutions; the 

parliamentary parties were and still are seen as distinct and separate from central 

party organizations. The latter, therefore, would not require a regulatory 

framework. However, under the Blair government, systematic efforts were made 

to establish a regulatory framework, which was perceived as ‘a radical break with 

tradition’.  

 

The ‘Registration of Political Parties Act’ of 1998 was the first piece of legislation 

illustrating this shift. Its intention was to set up a register of political parties, primarily 

for the following three reasons. First, it was planned to introduce some elements of 

list-based proportional representation in elections to the Scottish Parliament and the 

Welsh Assembly (and the European Parliament), and for that reason political parties 

whose lists of candidates would be put on the ballot needed to have stronger legal 

recognition. Second, several pieces of legislation had to refer to parties explicitly 

since the use of ad hoc-definitions might have been incompatible with the 

 
39  See Act of 28 September 1989 containing new provisions governing the franchise and 
elections (Elections Act), (http://www.lexadin.nl/wlg/legis/nofr/eur/lxwened.htm).  
40  See op. cit., Fn 30. 
41  See for the UK the paper in part C of this Study and Webb, Paul: Parties and Party Systems: 
Modernization, Regulation and Diversity, in: Parliamentary Affairs (2001), No. 54, pp. 308-321. 
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aforementioned objectives. Third, the registration of political parties aimed at tackling 

the problem of misleading descriptions of candidates attempting to run for a seat 

under labels which could easily be confused with those of existing party 

organizations (e.g. in the 1990 elections there were candidates under the terms of 

‘Literal Democrats’ and ‘Conversative Party’), a practice that resulted in electoral 

successes at the expense of established parties, the Liberal Democrats and the 

Conservative Party.  

 

Large parts of the 1998 Act were taken over in the ‘Political Parties, Elections and 

Referendums Act’ of 2000, which made registration of political parties compulsory 

and transferred i.a. the registration authority to an Electoral Commission, an 

independent body with some regulative and executive powers. Its main purpose and 

goal was to react to the growing distrust of citizens vis-à-vis parties and individual 

politicians, largely due to a lack of transparency in the field of party finances. A 

special committee’s report - one basis for the new piece of legislation – addressed 

the ‘inscrutability’ of parties’ financial sources. The new Act – with numerous articles 

– deals in a very detailed manner with different controversial aspects of party funding 

such as the monitoring of donations, limitations for campaign expenditures and 

schemes for the regulation of financial affairs, including auditing processes. 

 

It seems as if the pattern of two completely different types of legal situations for 

political parties is going to – or has already come to – an end and is being replaced 

by a pattern in which, throughout the EU member states, political parties face an ever 

denser regulatory framework, which varies from country to country. There is, in 

addition, the interesting argument that legislators in the EU member states, by 

ratifying the Treaty of Maastricht with its new Art. 138a on political parties and the 

Treaty of Nice with its Art. 191 of the EC Treaty, have recognized the special role and 

functions of political parties at European level. In this context it is interesting to see 

that, as a result of this, a discussion is ongoing in the Netherlands on the introduction 

or rather the extension and stabilization of a regulatory framework for national 

political parties.42  

                                                 
42  Cf. in this connection also: Malanczuk, Peter (1997): ‘Politikfinanzierung in den Niederlanden’. 
In: Tsatsos, Dimitris Th. (ed.): Politikfinanzierung in Deutschland und Europa. Aspekte aus 
Wissenschaft und Politik. Baden-Baden: Nomos, pp. 131-137. 
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II.  Examination of Pertinent Community Law with Respect to the Creation of 
a European Party Statute 

 

It is common to all modern legal orders to make available legal forms for the creation 

of associations. It is also common that these legal forms, in the end, designate and 

determine a kind of ‘numerus clausus’ for an association. Citizens and businesses 

can organise themselves legally with effect on third parties only by choosing one of 

the available legal forms; in this matter, they have no autonomy or freedom of 

formation. Modern legal orders can be differentiated in many ways: some grant legal 

personality, while others do not enable that kind of autonomy. There are forms in 

which economic and entrepreneurial goals can be pursued, and others support civic, 

social or spiritual engagement. The administrative and enforcement structure of the 

different forms is usually tailored to the purpose of the association and its typical 

membership circle and demonstrates considerable breadth. 
 

If the need for the creation of associations, for example in a societal sphere or in regard to 

certain political tasks becomes apparent, then it stands to reason that these new 

associations will initially be formed by using and applying existing legal forms. This is how 

emerging German parties in the 19th century constituted themselves as associations (without 

legal capacity). This form allowed them to pursue their political goals without state 

permission.  

 

This chapter deals first with the question on whether a special EU-regulation for establishing 

genuinely European parties would be necessary or, whether there would not exist other legal 

instruments for enhancing party-based EU democracy. Secondly, the question is analysed 

whether or not Art. 191 of the EC Treaty provides for a sufficient legal basis for a true statute 

on political parties at European level. And finally, from a legal perspective, some remarks will 

be made on necessary elements of a European party statute. 

 

1. The regulatory gap at European level 
The poorly developed condition of European corporate law is to blame for the fact that there 

is, up to now, no legal form at the European level according to which a European political 

party could be founded in a policy- and goal-oriented way. In the course of the orientation 

toward economic integration thus far, European associational forms have been created (after 

much struggling) and made available to companies seeking to create a statute that is valid 

European-wide and constituted at the European level. However, these legal forms are 
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oriented toward entrepreneurial activity and do not offer a suitable legal basis for a political 

party, whose goal and mission is the organisation and inclusion of citizens in the political 

decision-making process. Here exists a true regulatory gap. 

 

It is conceivable that a European political party would chose a legal form made available 

under the legal order of a member state. In a number of member states, legal forms exist, 

which would enable a European-wide association of citizens seeking to become engaged in 

the political decision-making process. However, this approach would impose such severe 

disadvantages that it is recommended neither politically nor practically: A European party, 

which avails itself of a legal form under the legal order of a member state, would not be a 

genuinely European organisation. It would be subject to the control of a member state and 

would have to subordinate itself to that state’s legal system and enforcement standards. In 

addition, it would not be certain that such a party would be recognised as a European party 

in other member states, nor could it be taken for granted that it would be able to pursue its 

activities there completely unhindered. The discrepancies between national legal orders 

would only considerably complicate trans-national operations. In short, such a European 

party can only be considered a ‘member state party’.  

 

These arguments lead to the conclusion that only the creation of a European legal form could 

give an adequate answer to the problem of strengthened democracy in the EU by way of 

granting the possibility of establishing genuinely European political parties with equal 

freedom of action in all member states. In this context, it would be conceivable to choose a 

broader legal form (such as that of an association) available to interested groups when 

forming European political parties. With regard to Article 191 TEC, choosing a form 

exclusively for political party formations is, however, recommended. 

 

The reasons for this recommendation are manifold. A closer look at the current legal situation 

in the framework of Community law reveals the following: 

• Community law does not yet foresee the establishment of genuinely European 

parties and there is currently no legal form for this. The legal forms that have been 

established at the Community level in the past several decades (European Economic 

Interest Grouping (EEIG); Societas Europea (SE)) are not suitable for European 

political parties given the direction of their goals. The planned European Private 

Society (EPS) is also rather unsuitable given that its goals indicate that a legal form 

is intended that allows a kind of entrepreneurial or business behaviour. 
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• It would be conceivable to establish a regime through which the member states 

would be obliged to mutually recognise the legal personality and legal activities of 

European political parties formed according to national law. Such a regime has not 

yet been established and mutual recognition on political matters is not envisioned in 

Community law. From a legal perspective, a recognition regime would suffer from the 

fact that it would still be concerned with parties of a single member state that operate 

European-wide. The objective of establishing genuinely European political parties will 

thus not be reached in this way. 

 

• However, the establishment of a mutual recognition regime concerning trans-

nationally operating political parties (see above) is, in principle, conceivable. Such a 

regime would require the member states recognising the legal personality of parties 

from other member states. It is foreseeable that a kind of ‘accreditation’ would then 

be required in the member states in which a party is seeking to become active. And 

unavoidably, follow-up questions would arise on how such a system of accreditation 

should be regulated on the EC level. 

 

Under all these circumstances, the creation of a true European regulation for the 

establishment of the legal form of a European association is preferable, notably one that is 

only valid for European political parties. The regulation must anticipate legal personality 

effective in all member states. Recognition on the part of the individual member states is thus 

not required.  
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2. Reach and Scope of the Legal Basis of Article 191 TEC 

The main question is to what extent there is a solid legal basis for the adoption of a legal 

instrument creating a party statute in the Treaty establishing the European Community 

(TEC). At first glance the wording of the treaty suggests no clear answer. The wording of Art. 

191 does not explicitly mention the power of the EC to adopt a party statute.  

 

a) General Aspects 

It is, however, to be assumed that the competence of Article 191 TEC can serve as a legal 

basis for a regulation which would enable the establishment of true European political 

parties. Art. 191 reads as follows: 

 

‘Political parties at European level are important as a factor for integration within the Union. 

They contribute to forming a European awareness and to expressing the political will of the 

citizens of the Union. 

The Council, acting in accordance with the procedure referred to in Article 251, shall lay 

down the regulations governing political parties at European level and in particular the rules 

regarding their funding.’ 

 

This provision was adopted and included into the EC Treaty through the Treaty of Nice. The 

preceding provision was Article 138a TEC, which was included into the EC Treaty through 

the Treaty on European Union (Maastricht Treaty), which came into effect on 1 November 

1993.43 Article 138a TEC serves as the first paragraph of today’s provision. In the Treaty 

establishing the European Coal and Steel Community,  no respective norm was included. 

The same applies to the Treaty establishing the European Atomic Energy Community. The 

provision in question was included into the Maastricht Treaty for enhancing the democratic 

legitimacy of the EC and for bringing it closer to the citizens. Art. 191 is especially important 

in the context of strengthening the role and position of the European Parliament in the 

decision-making process of the EC and must also be seen in the context of the creation of a 

European Union citizenship (Article 17 et. seq. of the TEC).  

 

                                                 
43  On this provision see Tsatsos, Dimitris (1994b): Europäische politische Parteien? Erste 
Überlegungen zur Auslegung des Parteienartikels des Maastrichter Vertrags - Art. 138 a EGV, in: 
Europäische Grundrechtezeitschrift 21, p. 46; Bieber, Roland (1999): Les perspectives d’un statut 
pour les parties politiques, RTDE 1999, p. 349; Stentzel, Rainer (1997): Der normative Gehalt des Art. 
138a EGV – Rechtlicher Grundstein eines europäischen Parteiensystems? Europarecht, No. 2, p. 
174; Deinzer, Gerold (1999): Europäische Parteien – Begriff und Funktion in einem europäischen 
Integrationsensemble, Baden-Baden, p. 97 et seq.; Huber, Peter M. (1999): Die politischen Parteien 
als Partizipationsinstrument auf Unionsebene, EuR, 34 (5), p. 579; Nebler, Volker (1998): Deutsche 
und europäische Parteien. Beziehungen und Wechselwirkungen im Prozess der Demokratisierung der 
Europäischen Union, in: Europäische Grundrechtezeitschrift, p. 191. 
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Mentioning the importance of political parties on the European Community level has two 

main purposes:44 First, it is an indication of the belief that the parties in question would play 

an important role in the process of decision-making for the enforcement of democratic 

legitimation.45 This concerns the strengthening of direct interaction between the citizens in 

the member states and the bearers of public power in the European institutions.46 The 

political parties are supposed to communicate interests, wishes, values and ideals ‘to the 

top’, expressing the political will of the citizens (bottom-up approach). Second, the treaty 

provision demonstrates the idea that European political parties could serve as instruments 

and facilitators in the process of the formation of ‘European’ citizens. This purpose is 

connected with the idea of the creation of a ‘European identity’. Political parties thus also 

play an important role in the horizontal process of the creation of a transnational political 

community among Europeans. In this sense, European political parties are an important 

element in the integration of the EU,47 and they would play an intermediating role, both 

vertically and horizontally. At the same time the indispensable role in the capacity of 

‘democratization’ should be emphasized.  

 

With the adoption of Article 191 Para. 2 TEC, the Treaty of Nice added a provision through 

which a politically and legally disputed question was solved: It was subject to legal debate 

whether the provision of Article 191 TEC (or other rules of the EC Treaty) provided a right for 

                                                 
44  See Leinen, Jo (2006): Europäische Parteien: Aufbruch in eine neue demokratische EU, 

Integration 3, p. 229; in general: Bell, D.S./Lord, C. (eds.) (1998): Transnational Parties in the 
European Union, Aldershot; Stentzel, Rainer (2001): Integrationsziel Parteiendemokratie. 
Rechtliche Rahmenbedingungen für eine Demokratisierung der Europäischen Union, Baden-
Baden; Andeoud, Olivier (ed.) (1999): Les parties politiques au niveau européen, Cahiers du 
GERSE no. 3. 

45  On the role of the European Parliament: Steiner, Jo/Woods, Lorna/Twigg-Flesner, Christian 
(2006): EU Law, Oxford University Press, p. 54 et seq.; Foster, Nigel (2006):  EU Law, Oxford, p. 
64 et seq. ; Boulois, Jean (1997): Droit institutionel des Communautés européennes, 6e édition, 
Paris; Craig, Paul/De Burca, Grainne (2003): EU Law, Oxford; Weatherill, Stephen/Beaumont, 
Paul (2004): EU Law. The Essential Guide to the Legal Workings of the European Union, 4th 
edition, London; Wyatt, Derrick/Dashwood, Alan (2000): The European Union Law, 4th edition, 
London; Craig, Paul (1999): The Nature of the Community: Integration, Democracy and 
Legitimacy, in: Craig, Paul/De Burca, Grainne : The Evolution of EU Law, Oxford, Chapter 1; 
Corbett, Richard et al. (1995) : The European Parliament, 3rd edition, London. 

46  See Nettesheim, Martin (2005): Developing a Theory of Democracy for the European Union, in: 
Berkeley Journal of International Law 23, p. 358; Kluth, Winfried (1995): Die demokratische 
Legitimation der Europäischen Union, Berlin. 

47  The existing transnational party federations are not in an optimal position to further this goal. 
With regard to these federations, see, e.g. Delwit, Pascal/De Waele, Jean-Michel (eds.) (1998) : 
La democratisation en Europe centrale. La coopération paneuropéenne des parties politiques, 
Paris; Bardi, Luciano (1994): Transnational Party Federations, European Parliamentary Groups, 
and the Building of Europarties, in: Katz, Richard S./Mair, Peter (eds.): How parties organize: 
change and adaptation in party organizations in western democracies, London.; Henschel, 
Thomas R. (1994): Die europäischen Parteienzusammenschlüsse, in: Wessels, 
Wolfgang/Weidenfeld, Werner (eds.): Jahrbuch der Europäischen Integration 1993/94, Bonn, pp. 
261-266; Niedermayer, Oskar (2001): Die europäischen Parteienbünde, in: Niedermayer, 
Oskar/Gabriel, Oscar/Stöss, Richard (eds.): Parteiendemokratie in Deutschland, 2nd edition, 
Bonn, pp. 428-446. 
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adopting legislation by means of which the EC could subsidize and financially support the 

operation of political parties at European level.48 This question was solved affirmatively when 

the Treaty of Nice entered into effect on 1 February 2003. The new competence was first 

used to adopt Regulation (EC) No 2004/2003 of the European Parliament and of the Council 

of 4 November 2003 on the regulations governing political parties at European level and the 

rules regarding their funding (O.J. of 15 November 2003 No. L 297/1).49  

 

The legality of this regulation was challenged in several proceedings. On the one hand, the 

appellants, le Front National, a political party, and MEPs of various national political 

groupings (Front National, Lega Nord, Vlaams Blok) argued that the regulation infringes on 

the principles of equality, transparency, political pluralism and subsidiarity. The challenge 

was dismissed both by the Court of First Instance50 and the European Court of Justice.51 On 

the other hand, a group of Members of the European Parliament as well as the 

Parliamentarian List ‘Emma Bonino’ challenged the legislation, arguing it was incompatible 

with the EU's stated commitment to democracy and pluralism. This action, however, was also 

declared inadmissible because of its lack of standing under Article 230 Para. 4 of the TEC.52 

As these challenges were all inadmissible, the European courts did not have to take a 

                                                 
48  See Damm, Sven M. (1999): Die europäischen politischen Parteien: Hoffnungsträger 

europäischer Öffentlichkeit zwischen nationalen Parteien und europäischen Fraktionsfamilien, in: 
Zeitschrift für Parlamentsfragen, Vol. 30, No. 2., p. 395; Schoo, Johann (2002): Commentary on 
article 191 of the EC Treaty, para. 5, in: Schwarze, Jürgen (ed.): Kommentar zum EU-Vertrag, 
6th edition, Baden-Baden; Papadopoulou, Triantafyllia (1999): Politische Parteien auf 
europäischer Ebene: Auslegung und Ausgestaltung von Art. 191 (ex 138a) EGV, Baden-Baden, 
p. 171; Tsatsos, Dimitris Th. (1994) : Europäische politische Parteien? Erste Überlegungen zur 
Auslegung des Parteienartikels des Maastrichter Vertrags - Art. 138 a EGV, in: Europäische 
Grundrechtezeitschrift, No. 21, p. 45-53. 

49  See, e.g. Arnim, Hans Herbert von/Schurig, Martin (2004): Die EU-Verordnung über die 
Parteienfinanzierung, Münster; Arnim, Hans Herbert von (2005): Die neue EU-
Parteienfinanzierung, Neue Juristische Wochenschrift, pp. 247-255; Lightfoot, Simon (2006): The 
Consolidation of Europarties? The ‚Party Regulation’ and the Development of Political Parties in 
the EU, in: Representation, Vol. 42, Issue 4, pp. 303 - 314; Leinen, Jo/Schönlau, Justus (2003): 
Auf dem Weg zur europäischen Demokratie. Politische Parteien auf EU-Ebene: neueste 
Entwicklungen, Integration 3/2003, pp. 218-227; Klein, Hans H. (2004): Europäisches 
Parteienrecht. Bemerkungen zur Verordnung des Europäischen Parlaments und des Rates über 
die Regelung für die politischen Parteien auf europäischer Ebene und ihre Finanzierung vom 4. 
Nov. 2004, in: Bröhmer, Jürgen et. al. (eds.): Festschrift für Georg Rees zum 70. Geburtstag, 
Köln; Fayot, Ben (2003): Europäische Parteien – eine unendliche Geschichte, in: Häberle, 
Peter/Morlok, Martin/Skouris, Vassilios (ed.): Festschrift für Dimitris Th. Tsatsos, Baden-Baden, 
pp. 112-124. 

50  Judgment delivered on 11 July 2005 by the Court of First Instance of the European Communities 
(Second Chamber) in Case T-17/04 between Le Front National and Others and the European 
Parliament and the Counsel of the European Union, not published in the Official Reports. 

51  Order issued on 13 July 1006 by the European Court of Justice (Second Chamber) in Case C-
338/05 P between Le Front National and Others and the European Parliament and the Counsel 
of the European Union, not published in the Official Reports. 

52  Order issued on 11 July 2005 by the Court of First Instance (Second Chamber) in Case T-40/04 
04 between Emma Bonino and others and the European Parliament and the Counsel of the 
European Union, not published in the Official Reports. 
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position as to the substantive reach of Article 191 Para. 2 of the TEC. In any case, the power 

of the EC to adopt the regulation was never challenged. 

 

However, the question of whether the EC should be given the authority to promote or 

facilitate the creation of European political parties was already subject to dispute and 

disagreement in the conference on the Nice Treaty. The question was whether the treaty-

making authorities should give the EC the legal power to adopt instruments which would 

serve as the legal basis for genuinely European parties. The reluctance with which these 

possible developments were looked at and the wish to avoid an amalgamation between the 

European and national level was reflected in the 11th Declaration to the final act of the Treaty 

of Nice of 26 Feb. 2001.53   

 

‘11th   Declaration on Article 191 of the Treaty establishing the European Community 

 

The Conference recalls that the provisions of Article 191 do not imply any transfer of powers 

to the European Community and do not affect the application of the relevant national 

constitutional rules. The funding for political parties at European level provided out of the 

budget of the European Communities may not be used to fund, either directly or indirectly, 

political parties at national level. The provisions on the funding for political parties shall apply, 

on the same basis, to all the political forces represented in the European Parliament.’ 

It goes without saying that declarations to the treaty itself are not directly binding; 

they can at best be consulted as means of interpretation. This Declaration seemingly 

stands in contradiction to Article 191 Para. 2 TEC which created a new law-making 

power for the EU.54 In light of the clear and decisive wording of Article 191 Para. 2 

TEC, the Declaration’s stipulation that Art. 191 of the Treaty does not imply any 

transfer of powers to the European Community needs to be interpreted in its 

systematic context. The first sentence of the Declaration can only be reconciled with 

Article 191 TEC if the former is understood as limiting the powers and competences 

of EC authorities strictly to those set forth in Art. 191 Para. 2 TEC. In particular Art. 

191 Para. 2 TEC must not be interpreted in a way that the EC is allowed to aim at or 

bring about decisions that would ‘Europeanize’ the national political party laws. This 

is also the reason why the declaration explicitly prohibits any EC funding for political 

parties at the national level. Furthermore, the Declaration must be understood as a 

                                                 
53  O.J. 2001 C 80/79. 
54  The ‘obscurity’ of the declaration is highlighted by Kaufmann-Bühler, Werner (2006): 

Commentary on Article 191, Para. 6, in: Lenz, Carl-Otto/Borchardt, Klaus D. (eds.): EU- und EG-
Vertrag, Kommentar, 4th edition, Köln. 
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sign of political reluctance on the side of the member states concerning an extension 

and deepening of EC activities in the field of funding European political parties. 

According to this understanding, the Declaration has interpretative importance in the 

legal clarification of Article 191 EC; it does not, however, exclude a reading of Article 

191 Para. 2 TEC by which the EC could adopt a legal instrument which serves as the 

basis for genuinely European parties.  
 

b) Legal Scholarship and Jurisprudence with regard to Article 191 EC 

Until now, neither academics in the field of European law nor the European courts have dealt 

in depth with Art. 191 Para. 2 TEC.55 There are several reasons for the relatively scarce 

attention that the provision has received since its adoption. Firstly, this article of primary EC 

law is relatively new; and test cases and precedents which could be used for academic 

analysis and which could serve as crystallizing elements in the formation of legal doctrine 

hardly exist. Of course the academic literature deals with the legal aspects of the regulation 

on funding of European political Parties. The scope of application of the provision in general, 

and the specific question of whether European law-making institutions have the power to 

adopt a legal basis for European parties, however, is very rarely explored. Second, when 

commentators analyse the relevant question they invariably come to the conclusion that 

Article 191 Para. 2 TEC permits the adoption of a European party statute.56 

 

Insofar as there is a discussion among legal scholars on the term ‘political parties’ in Article 

191, Para. 2 TEC and the scope of application of this provision, it is regularly pointed out at 

the beginning of the academic discourse that the term itself is not defined. Furthermore, it is 

mentioned frequently that the legal understanding of the term parties ‘at European level’ 

must reflect the current situation and arrangements there. Some also underline that the 

present situation is not to be taken as a static normative constant.57 While the European 

legislators are strictly bound to the wording of the provision of the treaty, they are absolutely 

free to interpret it in a dynamic purpose-oriented way. Hence, the article of EC primary law in 

question does not at all eliminate the European legislative’s room for manoeuvre.  

 

                                                 
55  Namely, an analysis of the most common treaties and text books on EU law (see footnote 41 

above) does not produce substantive results on the issue here relevant. 
56  See, e.g., Bieber, Roland/Epiney, Astrid/Haag, Marcel (2006): Die Europäische Union. 

Europarecht und Politik, 7th edition, Baden-Baden; Kaufmann-Bühler, Werner (2006): 
Commentary on Article 191, Para. 6, in: Lenz, Carl-Otto/Borchardt, Klaus D. (eds.): EU- und EG-
Vertrag, Kommentar, 4th edition, Köln. 

57  Huber, Peter M. (2003): Commentary on Art. 191, para. 4, in: Streinz, Rudolf (ed.): Kommentar 
zum EU-/EG-Vertrag, München; Hölscheidt, Sven (2006): Commentary on Article 191 Para 1, in: 
Grabitz, Eberhard/Hilf, Meinhard (eds.): Das Recht der Europäischen Union, München. 
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In light of this, it is generally agreed that Art. 191 Para. 2 of the EC-Treaty carries a variety of 

measures that strengthen the role and functioning of European political parties.58 Possible 

models under discussion are the confederative consortium on the one hand (European 

parties as umbrella organizations of national parties of similar political orientation), and the 

supra-national model on the other (genuine European parties with supranationally based 

foundation rules and regulations). In the latter model there are two sub-types to be 

differentiated: It is imaginable that the members of national political parties automatically 

possess membership in the European political party or that the membership falls apart.59 All 

organizational models are however considered to be a political party in the sense of Article 

191 of the treaty.  

 

It is equally important to stress that currently in the academic literature on Article 191 TEC, 

there is no statement declaring inadmissible the adoption of a legal instrument on the basis 

of this Article of the treaty, which would form the foundation for genuinely European parties.  

 

c) Interpretation of Article 191 TEC 

Wording 
The wording of Article 191 TEC does not contain an explicit stipulation indicating that the EC 

is in a position to adopt a legal instrument that aims at the formation of genuine European 

political parties. The provision merely speaks of ‘regulations governing political parties at 

European level’. It does not mention ‘European parties’, nor does it refer to the creation of 

genuinely European party organizations. On the other hand, there is no doubt that the 

wording does not preclude an interpretation of the provision according to which it supports 

the adoption of such measures. This is the case because, semantically, the term ‘political 

parties at European level’ is sufficiently vague to permit an understanding which includes 

genuine European parties. The application of the deliberately ambiguous wording ‘political 

parties at European level’ could be seen as an indication that the framers of this treaty 

provision did not wish to decide explicitly whether the emergence of genuine European 

political parties should be covered by the Treaty. From the wording however, no clear cut 

conclusion can be drawn in one direction or the other.  

 

Systematic context 
An analysis of the systematic context of the provision leads to a similar conclusion. None of 

the provisions of the EC Treaty indicate that the framers of the article in question sought to 

explicitly decide on the legality of legal status for European political parties. Article 191 EC is 

                                                 
58  Kluth, Winfried (2007): Commentary on Art. 191 para. 3, in: Calliess, Christian/Ruffert, Matthias 

(eds.): EUV – EGV. Kommentar, 3rd edition, München. 
59  ibid. 
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not situated within a legal context which would serve to answer this question. The normative 

openness which is already reflected in the wording of Article 191 TEC is also to be found in 

the relevant provision of the European Charter of Fundamental Rights. Art. 12 Para. 2 of this 

Charter reads:   

 

‘Political parties at Union level contribute to expressing the political will of the citizens of the 

Union.’ 

 

While the wording in the Charter provision and in Article 191 TEC is not identical, one has to 

assume that the formulation ‘political parties at Union level’ is not meant to exclude a 

development which would lead to the emergence of genuine European political parties.  

 

The Drafting of Article 191 
It must be further analysed whether the drafting process of Article 191 TEC before and at the 

Nice IGC is of any relevance to the question raised here. The adoption of Article 191 Para. 2 

TEC was induced by the deficiencies and limitations of the old Article 191 (in the Maastricht 

version). However, in the absence of any operational provision, it had no more than just 

declaratory status. In the discussions leading up to the Nice conference, the European 

Commission proposed in an initiative on 26 January 2000 that, in the future, some members 

of the European Parliament should be elected from European lists. The Commission took the 

view that such a step would lead naturally to the recognition of European political parties and 

would help make voters more aware of the European dimension in political debate. In front of 

the European Parliament on 14 June 2000, the Commission expressed the view that Article 

191 should be expanded and made more explicit in order to provide a clear and transparent 

legal basis for the organisation of political parties at European level. It suggested that a new 

Para. 2 should be added to Article 191 TEC: ‘Before [date to be agreed], the Council, acting 

in accordance with the procedure provided for in Article 251, shall lay down the regulations 

governing European political parties, in particular the conditions as to their recognition and 

the rules regarding their funding.’60 While the formulation of the Commission did not find its 

way into the treaty, the political aim of expanding and making more explicit Article 191 EC in 

order to provide a clear and transparent legal basis for the organisation of political parties at 

European level was indeed realized. During the conference in Nice, a broad consensus 

emerged that a legal basis was needed for adopting a statute on political parties, in particular 

the conditions governing their recognition and the rules regarding their funding.  

 

                                                 
60  European Commission, Communication of 12 July 2000, COM (2000) 444 final. 
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At the same time, the 11th Conference Declaration specifies that the funding rules will apply 

to all political forces represented in the European Parliament and that funding may not be 

used for national political parties. It has already been said that the 11th Declaration to the 

Treaty of Nice does not preclude a broad understanding of Article 191 TEC, covering also a 

legal act that would establish the legal basis for genuinely European parties. The member 

states have been explicit in their willingness to broaden the powers of the EC in the area of 

political parties. The inclusion of new powers in the Treaty of Nice cannot be denied or 

overruled on the basis of a Declaration to the treaty which does not possess a legally binding 

quality.  

 

In addition, it is not possible to reduce the scope of application of the treaty so that it only 

covers the financing of parties. While such a limited understanding is compatible with the 

wording of the declaration itself, it would conflict with the explicit wording of Article 191 Para. 

2 TEC, which refers to the financing of parties as only one of several possible measures. In 

light of the fact that the Treaty uses the word ‘in particular’ the inevitable conclusion is that 

the scope of application of EC competences must go beyond the area of party financing. 

This, however, indicates that the 11th Declaration itself does not have a direct impact on the 

interpretation of Article 191 Para. 2 – at least insofar as the question is raised on whether or 

not the EC could adopt a legal act providing for the establishment of genuinely European 

parties.  

 

A further consideration might be added: While it seems obvious that the establishment of 

such parties at European level will affect the situation and operations of parties at national 

level, at least as far as EU-affairs are concerned, such effects do not run counter to the 

wording and intent of Art. 191 Para. 2 TEC or the 11th Declaration. The parallel operation of 

parties on the national and the European level will lead to a situation of mutual interaction. 

This, however, does not conflict with the provisions of the Treaty or the stipulations of the 

Declaration. It is argued that the aim and the purpose of the Declaration are not opposed to 

such effects. The Declaration would only be affected if the EC engaged in the direct 

regulation of parties on the national level. 

 

The drafting history thus gives a clear indication that it was the political will of the member 

states to enable the EC to establish the legal basis for adopting a statute for political parties 

at European level. 
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Aim and Purpose of Article 191 TEC  
Ultimately, the interpretation of Article 191 TEC in light of its aim and purpose will determine 

whether the provision establishes the competence of the EC to adopt the legal basis for the 

foundation of genuinely European parties. The aim and purpose of the provision must be 

seen in light of the political will of the treaty-making member states to strengthen the 

democratic legitimacy of European governance and make the decision-making process 

within the EC more democratically responsive. The extension of the powers of the EC is 

meant to provide it with the instruments for adopting measures that strengthen the interaction 

between the decision-making bodies of the EC and European citizens. Given the structural 

deficits in EU democracy mentioned above, much points to the fact that the demands of 

Article 6 of the Treaty on European Union and its request for democratization are met 

through Article 191 Para. 2 TEC, especially when it is interpreted in a broad sense of 

granting the EC the right to adopt the legal basis for the establishment of European parties. 

The democratic evolution of the EU would be fostered if only the role of a European 

association of national parties were strengthened. However, this would not be more than an 

interim and insufficient step towards the democratization of the EU. Assuming that the 

European Union ‘à la longue durée’ will not legitimize itself solely through its member states 

but also directly through a European citizenship consisting of member state populations, 

mediating organizations will become necessary which are not embedded and monitored 

nationally but have direct European status. In light of the aim and purpose of Article 191 TEC 

and its ‘effet utile’, it must furthermore be stated that a broad and inclusive interpretation is 

possible, perhaps even required. From a teleological point of view, there is no reason to 

assume that Article 191 Para. 2 TEC would not permit a legal act for the creation of a status 

for genuinely European parties.  

 

Interpretative Practice of the ECJ 
At the same time, it must be admitted that the legal situation is not entirely clear. 

Interpretative doubt is possible, even if there are strong reasons supporting a broad and 

inclusive reading of Article 191 Para. 2 TEC. Given such a situation of legal openness, it was 

important that the political decisions of the European law-making bodies to use Article 191 

TEC for establishing a status for genuinely European parties would also be accepted by the 

European Court of Justice. Up to now, the practice of the European Court of Justice reveals 

that the Court does not in principle oppose the understanding of the competences of the 

European political bodies in the law-making arena. The European Court has opposed their 

understanding of competences only once regarding a legal act with abstract and general 
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legal nature.61 In that case, the protection of the European single market and its functioning 

was at stake; the legal act in question would have significantly affected the functioning of the 

single market according to Article 95 TEC and Article 14 Para. 2 TEC.  Similar deliberations 

to protect the fundamental right and fundamental goals of the EC are not applicable with 

regard to the creation of a Statute for European political parties at European level. Rather, 

the latter case would be fully in line with the aims of integration. Therefore, it must be 

assumed that a decision of the European political norm-giving bodies to use Article 191 Para. 

2 TEC as a possible basis for the establishment of a European Party Statute would certainly 

hold in front of the European Court of Justice.  

 

3. Relationship between a Legal Act Establishing the General Status of a European 
Association and that of a European Party 

When creating a legal act establishing a European Party Statute, European law-making 

bodies must decide how to regulate the relationship between the general status of a 

European Association and that of a European party. Up to now, existing European law does 

not provide a sufficient legal basis for genuinely European Parties. In such a situation it 

would be conceivable, from a legal point of view, that European law-making bodies would 

issue a legal act which would provide for the general legal form of a European Association. 

Such a legal act could possibly be based on Article 308 TEC. It would then also be 

conceivable that European parties could be founded utilizing such a general legal form of a 

European Association. Legally speaking, nothing would prevent such a modus operandi. It 

would, however, be evident that such a general status of Association would have to be 

accompanied by a legal act with particular provisions regarding the specific functioning of 

European parties. It is simply inconceivable that the specific demands of a regulation for 

genuinely European political parties could be integrated into the framework of a general act 

on European Associations. 

 

Political and practical considerations militate against such a modus operandi. First, an 

attempt to create a general legal form for all kinds of European-wide associations would 

create significant legal and political difficulties. Given the heterogeneity of the legal orders in 

the member states,62 such an endeavour would be extremely difficult and time-consuming. 

Even the attempt to create a comparatively clearly structured status, such as the Societas 

                                                 
61  ECJ, Judgement of 5 October 2000, C-376/98, Directive on Tobacco Advertisement, Rep. 2000, 

p. I-2247. 
62  See, e.g.  Tsatsos, Dimitris Th./Schefold, Dian/Schneider, Hans-Peter (eds.) (1990): 

Parteienrecht im europäischen Vergleich. Die Parteien in den demokratischen Ordnungen der 
Staaten der Europäischen Gemeinschaft, Baden-Baden; Tsatsos, Dimitris Th. (ed.) (2002): 30 
Jahre Parteiengesetz in Deutschland: Die Parteiinstitution im internationalen Vergleich. Aspekte 
aus Wissenschaft und Politik, Baden-Baden. 

 43



Europea63, took decades. Furthermore, from a technical perspective of law-making, nothing 

would be gained by regulating the status of political parties at European level in parallel or 

even subsequently to that of general associations. The specific legal requirements of the 

regulation of parties are such that there would only be overlaps on a very minimal level 

between the general status of a European Association and the particular and specific status 

of European political parties. In any event, as mentioned already, a special legal act would 

be necessary and no time and effort would be saved. Also, European law-making bodies 

should take the evolution of laws regarding political parties in the member states into 

consideration. Here, specific legal party statutes or laws usually supersede general norms on 

associations.  

 

4. Supervision and Control  
Given these arguments, the establishment of a genuine European Party Statute or 

Regulation is recommended.  

 

The European regulation would have to contain procedures or a set of rules under which a 

European political party is allowed to become active in other member states and participate 

under certain conditions in European elections. In any case, registration seems to be 

necessary and the monitoring and enforcement powers of the respective member state must 

be fundamentally recognised without being abused or disproportionately applied. Moreover, 

with the conclusion of a European regulation of this kind, there would no longer exist legal 

questions related to cross-border relocation. In fact a genuinely European legal form would 

be constituted, and the administrative seat of a European party would have to be in a 

member state without being subject to its legal order. 

  

Questions of Monitoring and Enforcement: 

 

• The monitoring and enforcement of European political parties would have to be strongly 

conducted from the European level. One of the possibilities is to grant the European 

Parliament or (following, e.g. German party law in its amended version of 2004) its 

President the central prerogative. Granting the responsibility to the Commission is an 

option but it would mean extensive executive participation rights in an area that is better 

left to the parliament’s own administration. However, the analysis of the legal situation in 

other member states may provide for further options (see part C on the national party 

situations). As long as public financial resources are involved, the European Court of 

Auditors could come into play. Legal disputes over the legal position of European political 

                                                 
63  Council Regulation (EC) No 2157/2001, of 8 October 2001, on the Statute for a European 

company (SE). 
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parties would have to be argued before the European judiciary (Court of First Instance, 

ECJ). One other consideration might be to coordinate and monitor the administrative side 

(participation of European political parties in European elections) through a special EC 

agency (still to be established). 

 

• Such an institution should not be created as an ordinary European Agency, since the 

supervision of political parties cannot be considered a normal administrative function of 

the EC.64 The special constitutionally based character of the activity of political parties 

should be expressed through the fact that the supervisory institution is not placed on the 

same functional legal level as the administrative bodies and agencies currently operating 

within the European Union. From a legal perspective there are compelling suggestions on 

how to create such an institution (both with regard to its composition, its powers and its 

decision-making process). This is possible even if it is not specifically mentioned in the 

Treaty. In Article 191 Para. 2 and Article 308 TEC, a legal basis exists for the 

establishment of such an institution, whether it is a committee, a Council of Elders or a 

‘Conseil’. It would have to be ensured that the institution has the necessary legal 

independence, and hierarchical subordination under the European Commission or the 

Council would have to be excluded. On the whole, however, the concrete realization of 

such an institution is largely subject to the political will of the law-making bodies. 

 

• A registration process involving the European Parliament or its President, in which the 

nascent party demonstrates that all material requirements are fulfilled, seems 

appropriate. 

 

• A reference to Art. 6 TEU would allow conclusions on the substantive criteria of the 

dissolution of a European political party. It would be conceivable and desirable that these 

criteria in the European regulation to be created be made more precise (an important 

aspect in the consistency of the rule of law). A situation in which a European party argued 

for the dissolution of the EC/EU would certainly not serve to justify banning it or 

dissolving it: But fundamental ideas that set illegitimate political goals (against democracy 

or human rights) would certainly imply such a justification. 

 

5. Internal party organisation, Accounting and Taxation 
• The stipulations of the European regulation must contain precise statements on the 

organisational structure of European political parties. Provisions on (individual) 

                                                 
64  The ‘constitutional role’ of the parties is highlighted by: European Parliament, resolution of 10 

December 1996, reproduced in: Europäische Grundrechtezeitschrift, Vol. 24, p. 77.  
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membership, the internal (democratic) structure and leadership are especially important, 

and the role of member state parties in a European party would have to be clarified. 

Different structural possibilities are conceivable; the creation of election possibilities for 

party functions is recommended. A reference to national law is not useful, as the 

European regulation itself must contain the necessary provisions.  

 

• With regard to accounting and finances, the regulation itself must also define the 

standards. A reliance on the requirements that are valid for the SE (Societas Europea) is 

possible, perhaps with some weaker standards for European political parties. 

 

• Regarding questions of taxation, it would be preferable that the regulation exempt 

publicly beneficial activities of European parties from the application of the respective 

national direct tax law. The economic activity of European parties would then be subject 

to the tax law of that member state in which the activity takes place. Also conceivable is a 

regulation that the state in which the European party has its seat is completely 

responsible for taxation, though this could lead to a mentality of arbitration. Persons that 

contribute economic benefits or donations to European political parties would be judged 

according to their own national tax law. Here it would also be conceivable that the 

European regulation itself would contain a specific provision; but this would represent a 

far-reaching intrusion into member state tax sovereignty and seems to be politically 

unrealistic. 

 

6. The Question of harmonised election laws or a European election law 
There does not exist a necessary connection between the regulation on the creation of 

European political parties and the creation of a comprehensive law on European elections 

(Art. 190 Para. 4 TEC), although such a connection appears to be desirable.65 However, it is 

conceivable that, through a relevant clause in the regulation, European political parties can 

participate in elections to the European Parliament in the member states. As long as there 

does not exist a uniform European electoral law or harmonisation of national election laws 

European political parties would have to comply with the particularities of election laws in the 

member states, should these not provide a certain degree of flexibility anyway.66 Clarification 

might then be required on whether European parties and national parties with the same 

political platform would both be allowed to participate in the same election (one could also 

                                                 
65  The whole report does not deal with the legal or political aspects of implementing Art. 190 (4) 
TEC. 
66  Cf. for example „Gesetz über die Wahl der Abgeordneten des Europäischen Parlaments aus der 
Bundesrepublik Deutschland (Europawahlgesetz – EuWG) in der Fassung der Bekanntmachung vom 
8. März 1994 (BGBl. I S. 423, 555), zuletzt geändert durch Artikel 1 und 2 des Gesetzes vom 15. 
August 2003 (BGBl. I S. 1655, 2004 I S. 622, 1738), § 8, Abs. 1. 
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just leave this open); however the simultaneous candidacy of one person on the lists of two 

different parties would have to be ruled out. 

 

7. The Question of the Participation of European Parties in National Elections 

Regarding the extremely sensitive question on whether or not the genuine European parties 

to be established should be permitted to participate in the national elections within member 

states, the TEC does not make binding recommendations or determinations. Article 191 

Para. 2 TEC does not cover this issue. The 11th Declaration to the Treaty of Nice 

emphasised, however, that such a step would run counter to the ideas of the member states. 

The participation of European parties in elections within member states would not lead 

directly to a Europeanization of national party systems but it would have significant 

implications for national parties and the national political process. However, given that the 

declaration is not immediately binding, the European law-making bodies would not violate 

treaty law if they ignored such deliberations and created a right for European parties to 

participate in national elections. But this would clearly violate the spirit of the Declaration. 

Therefore, it is recommended for reasons of realism that the European legislative explicitly 

leaves the decision on whether European parties, beyond their role in European elections, 

would have the right to participate in national elections to the respective national authorities.  

 

8. European Parties and Individual Membership 

From a scholarly legal perspective there are no decisive reasons against granting European 

political parties the possibility of offering individual membership. These are organizational 

issues which are not determined by Article 191 TEC or Article 6 TEU. Therefore, they can be 

decided by the European law-making bodies. Most commentators favour the adoption of a 

European political party statute which also provides for individual membership.67 In any case, 

the European law-making bodies would have to make a decision in which the relationship 

between individual membership and institutional membership of the national parties would 

have to be determined. However, the provision in Article 191 TEC makes it clear that parties 

must have a democratic internal structure. This means that in case of individual members 

being permitted, it must be ensured that the internal party decision-making processes grant 

                                                 
67  See, e.g. Stentzel, Rainer (2001): Integrationsziel Parteiendemokratie. Rechtliche Rahmen-

bedingungen für eine Demokratisierung der Europäischen Union, Baden-Baden, p. 360; Jasmut, 
Gunter (1995): Die politischen Parteien und die europäische Integration, Frankfurt am Main, p. 
224, 228; Bieber, Roland (1997): Commentary on Article 138a para. 9, in: von der Groeben, 
Hans/Thiesing, Jochen/Ehlermann, Claus Dieter (eds.): Kommentar zum EU/EG-Vertrag, vol. 4, 
Baden-Baden; Deinzer, Gerold (1999): Europäische Parteien – Begriff und Funktion in einem 
europäischen Integrationsensemble, Baden-Baden, p. 186; Morlok, Martin (1999): Rechtlicher 
Status und politische Rolle der Parteien im Entscheidungsprozeß der EU, in: Mitteilungen des 
Instituts für Deutsches und Europäisches Parteienrecht, 9 (1999), p. 52-67; Monath, Hagen 
(1998): Politische Parteien auf europäischer Ebene. Der Inhalt des Art. 138a EGV und seine 
Bedeutung im Rahmen der europäischen Integration, Diss. jur., Bonn, p. 179. 
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them sufficient influence. Because of the difficulties involved in this issue (see chapter III, 

part B) it is recommended that the legal act on European parties should deal with individual 

party membership only in a very abstract form (in the framework of a general clause requiring 

an internal structure in accordance with democratic principles).  

 

9. Judicial Protection 

European parties must be granted the possibility through the regulation to be adopted of 

gaining judicial protection within the European court system against supervision and control 

measures affecting their interests and burdening their operations (including denial of 

admission). Given that these would-be controversies in a material constitutional sense, 

access to the European Court of Justice should be provided for. 
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III. Elements for a Draft European Statute for European Political Parties 
 
One message of the part B’s first chapter was that, in the majority of EU member 

states, a regulatory framework for political parties exists and that there is a trend 

towards establishing such a framework step by step in other member states in which 

legal provisions for political parties have not existed for so long. Since political parties 

contribute to the whole political process and are essentially generating democratic 

legitimacy, their crucial role in democratic political systems should be fully recognised 

through a regulatory framework. Such a legal framework also serves the goal of 

guaranteeing parties equal access to the entire political process. Furthermore, a set 

of rules strengthens transparency and can help to reduce or eliminate the 

widespread and growing distrust of citizens vis-à-vis parties and politicians, which is 

dangerous for the democratic quality of the political systems of EU member states. 

This applies within the EU system to parties at European level as well. 

 

The two main messages of part B’s second chapter were: Firstly, a European Party 

Statute in the form of an EU-regulation would be the optimum solution for 

establishing political parties, operating truly European-wide, compared to other 

existing possibilities of the second or third best order. Second, the existing treaty 

sufficiently provides with Art. 191 the basis for establishing an EU regulation as a 

framework for European political parties. It is, therefore, the task of this third part of 

the report, to deal with the content and major elements to be included in such a 

European statute.68 

 
1. General features of a European Statute 

a) A framework only, open for dynamic development  

As mentioned and explained above, a European Party Statute cannot and will not be 

the copy of any existing national party law. It will have to take into account special 

features and needs of the EU system and pay attention to the fact that the EU 

system has been developing and will continue to do so. It is this dynamism which 

suggests refraining from overly detailed rules. The draft of a European Statute, 

therefore, will have to provide for a framework flexible enough for further 

development in a pragmatic but cautious way. 

                                                 
68  See, for example, Buhr, Carl-Christian (2003): Europäische Parteien, Die rechtliche Regelung 

ihrer Stellung und Finanzierung, Berlin: Wissenschaftlicher Verlag. 
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b) A set of rules and provisions based on existing regulatory frameworks 

There are three sources of reference which can be used as a point of departure 

when reflecting on the format and substance of a future European Statute for 

European political parties: first, the statutes of the already existing parties at 

European level under the Regulation of 2004; second, national party laws; and third, 

the statutes of individual national political parties. An analysis of these documents 

reveals a remarkably high degree of uniformity or at least similarity, as concerns 

major components of a European framework statute. One must not forget, however, 

that national political parties differ considerably from their counterparts at European 

level with respect to particular functions and features, a factor that will be explained 

in the next paragraph. 

 

c) A document which takes into account the extent to which European parties differ 

from national political parties  

There are, if we compare the existing parties at European level with national political 

parties, three major points which have to be taken into consideration:  

 

• Parties at European level until now have played only a limited and marginal role in 

elections: they do not select candidates running for a mandate; instead they are 

reduced to only supporting their respective member parties and the candidates of 

these in EU member states. As soon as parties at European level are entitled and 

authorized to select and nominate their own candidates, they would win and 

possess a profile, which is regarded to represent one of the major functions of 

political parties. To this end, there are proposals to reserve a certain percentage 

of all EP seats for candidates placed on lists of parties at European level; such 

proposals and demands have suggested approximately 10 % as a possible first 

step.69 This consideration is an example of the dynamism inherent in the 

integration process. The realization of such proposals would suggest new 

legislative provisions for European elections. Since a further increase in the total 

number of members of the EP should not be envisaged, such a new pattern of 

composition would go at the expense of existing national quotas of seats in the 

European Parliament. 

 

                                                 
69  Cf. also the initiative of the European Commission of 26 January 2000. 
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• National political parties have a second major function: the office-seeking 

orientation. This means they strive to influence or even determine the composition 

of the government to be formed in light of the electoral result. Things differ, 

however, in the EU system and its institutional design: there is no government in a 

strict sense, nor is there the relationship between Parliament and Government as 

in a parliamentary system of government. The European Commission, from its 

origins, was designed to represent another type of institution with functions not 

identical with those of a classical governmental body. There are, on the other 

hand, again and again suggestions and demands that the European Commission 

should develop into a kind of ‘government’ much more closely linked to the 

European Parliament, as the pattern of a parliamentary system of government 

would require.70 For the time being, the European Parliament only participates in 

the selection and decision on the President of the Commission and the college of 

Commissioners (Art. 214 (2) TEC). The not fully ratified European Constitutional 

Treaty went further by requiring in Art. I-27 (1) the election of the President of the 

European Commission by the European Parliament on a proposal for a candidate 

submitted by the European Council (which decides by QMV). If the candidate 

would not meet the quorum of the majority of the EP’s members, a new candidate 

would have to be suggested by the European Council within one month. Hence, 

there is a possibility for changes and dynamic development, which would 

considerably affect the role of political parties.  

 

• Membership in national political parties is more or less exclusively reserved for 

individual citizens. There are, in addition, a few examples for corporate 

membership of organizations closely linked with a party, such as organizations of 

women, youth, students, pensioners, etc.; but these associated organizations 

form the base of the party membership. An example for this pattern is the Austrian 

People’s Party where membership is, as a precondition, linked with membership 

in one of the six associations representing special segments of the society 

(workers and employees, farmers, employers, women, retired people, youth). 

Parties at European level, on the contrary, have been established as 

                                                 
70  Wessels, Wolfgang (2005): Die institutionelle Architektur des Verfassungsvertrags: Ein 

Meilenstein in der Integrationskonstruktion, in: Jopp, Mathias/Matl, Saskia (eds.): Der Vertrag 
über eine Verfassung für Europa. Analysen zur Konstitutionalisierung der EU, Baden-Baden: 
Nomos, pp. 45-86. 
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organizations that assemble national political parties as members. Some parties 

at European level, in their statutes, provide for the possibility of individual 

membership,71 but these individual members are restricted in their rights 

considerably; at party conventions, for example, they have the right to participate 

in the debate, but are not allowed to vote. The issue of individual membership will 

be discussed in more detail below.  

 

A European Statute would have to respond to the current situation with respect to 

these three points and, at the same time, take into account possible or already visible 

developments. 

 
2. Major elements of a European Party Statute  

As concerns the content and major elements of the European Statute one could – 

against the backdrop of experiences with such types of documents and framework 

regulations - identify the following three major parts: general provisions, internal 

organization and financial provisions. 

 

Section I: General Provisions  
This section of the Statute should be put at the beginning (as Section I) and deal with 

the following issues: 

 

Status and functions of European Political Parties  

The provisions in the Statute under this heading should be based on the content of 

Art. 191 of the EC Treaty. They should underline that European political parties are a 

component of the political order of the EU under the treaties and that they perform a 

public function. This could be expanded by referring to specific tasks attributed to 

political parties in general such as interest aggregation, recruitment of personnel for 

institutional functions and communication between the citizens of the Union and its 

institutions (for details see also chapter I of part B). One point that deserves explicit 

mention is that political parties at European level shall define their guiding political 

principles and goals in political programmes.  

                                                 
71   See below section 2: The issue of individual membership. 
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Definition of a European political party 

For the respective provisions in the Statute the definition in the Regulation of 2004 

can be used, serving as one set of criteria for European political parties to be 

recognized formally and entitled to receive public funding. Following this pretext, a 

political party at European level would be a party or a federation of parties which 

would have its seat in one of the member states, would be represented in the 

minimum in a quarter of the member states through MEPs or Members of national or 

regional Parliaments/Assemblies, has in the minimum in one quarter of the member 

states achieved 3 % of the votes cast in European elections in each of these member 

states, is following in its party programme and its activities the principles on which the 

EU is based (such as freedom, democracy, the respect of human rights and the rule 

of law) and has participated in the elections to the EP or is intending to do so. It is 

also vital to emphasize that European political parties are voluntary organizations 

formed, first of all, by and composed of national political parties. 

 

Legal personality and equal treatment 

The Statute must confer legal personality to a European political party, authorizing it 

to perform its activities freely in all EU member states. Furthermore, in case public 

authorities of one Member State provided facilities or other services for use by one 

party, the same treatment must also be accorded to all other parties. European 

political parties may eventually be able to participate with equal rights in elections to 

the European Parliament in all member states. However, as long as there is no 

uniform  European election law – the preferred option –, national election laws would 

have to be adapted or European parties would have to accept the particularities of 

the respective laws in the member states, implying in most cases the participation in 

EP-elections of the member party only and not the European party as such (see also 

chapter IV of part B). 

 

Party Designation 

The Statute should stipulate that the name of the party must be clearly 

distinguishable from that of any existing party; this shall also apply to acronyms. 
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Such a rule is vital, given experiences in the U.K. before the enactment of the 

PPERA72  2000 (see above under I.4).  

 

Rules for Registration 

Since only registered parties are qualified to receive public funding, procedural rules 

for the registration need to be considered and formulated very carefully. Under the 

Regulation of 2004 it is the European Parliament that decides on the basis of clear 

criteria and it is to do so by qualified majority voting. This registration procedure could 

be retained or slightly changed in order to avoid the danger of ‘cartelization’ – which 

could negatively affect the legitimacy of European political parties. The inclusion and 

participation of a special body would contribute to achieving this goal. This body 

would have the function of giving its opinion and reasoned recommendations to the 

EP. The body could be either an existing EP committee (e.g. for Constitutional and 

Institutional Affairs), a sub-committee, a specialized new committee for all issues 

related to European political parties. It could also be composed of independent 

personalities (appointed either by the EP or jointly by the EP, the Commission and 

the Council). Since it is only the European Court of Justice that can be called upon by 

an applicant party that failed to be registered, the Court should not be involved in the 

selection and appointment of this advisory body. 

 

Prohibition of European political parties 

Since the basic political function of European political parties is to further and 

contribute to the democratic quality of the political process in the EU, they must fulfil 

basic conditions in their own democratic profile. The Statute, therefore, has to include 

rules allowing for the prohibition or banning of European political parties. Such a case 

would be related to the provisions in Arts. 6 TEU (principles of freedom and 

democracy, respect for human and basic civic rights and the rule of law) and Art. 7 

TEU. The protection and implementation of fundamental legal principles (Art. 6 TEU) 

must occupy a central role, and a reference to this norm is indispensable. The 

Statute should authorize the EP to decide and the decision should be taken by 

qualified majority voting (perhaps following the format in Art. 7 (5) TEU: two-thirds 

majority of the votes cast and majority of the legal number of EP members). If a 

special body dealing with issues related to European political parties exists (see the 
                                                 
72  Political Parties, Election and Referendums Act (PPERA); for detailed explanation see the UK-

paper in part C of this study. 
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point ‘Rules for Registration’ above), it should be involved by giving a reasoned 

opinion. This would enhance the transparency and ‘fairness’ of the process. The right 

to file a motion demanding the prohibition of a European political party should be 

given to the European Parliament; such a motion would require a qualified majority. 

Once adopted, the process for considering the case would be opened. 

 

Section II: Internal organization 
 
In the section on the internal organization of European political parties (it may be 

Section II of the Statute), the Statute should only provide a framework that 

concentrates on basic features, elements and provisions but should refrain from 

overly detailed rules and allow the European political parties to fill this framework with 

their preferred specific provisions in accordance with traditional features and special 

preferences. The following points should be included into the framework for the 

internal organization: 

 

• The principle of internal democracy. A basic requirement for all parties, which has 

to be observed in the formulation of the framework, is the principle of internal 

democracy, as a fundamental rule. This means that office-holders within the party 

organization must be elected and their mandate limited in time (with the possibility 

of being re-elected). 

 

• Minimum provisions for the institutional structure. The Statute has, in this respect, 

to take into account two main factors: 

 

- European political parties shall be, for the foreseeable future, associations 

with national party organizations as members (the issue of individual 

membership will be considered and discussed below). This requires an 

organizational structure that guarantees all member parties a fair 

representation with graded proportionality, given the differences in size and 

(electoral) strength of the member parties. 
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- The institutional structure of the EU (and, in addition, of other ‘European’ 

organizations, such as the Council of Europe)73 is characterized by the fact 

that most office-holders and definitely the mandate-bearers are members of 

political parties and have substantial links with ‘their’ party, which justifies 

speaking of party-’politicization’ within the institutions, in interinstitutional 

relations and in the general political process (e.g. through party groups in the 

EP and in the Committee of the Regions; factual links of individual 

Commission members with ‘their’ political party; and similar features in the 

Consultative Assembly of the Council of Europe). This explains why, in the 

individual statutes of some European parties, provisions for ex-officio 

membership of such office-holders have been included.74 The future 

European Statute should, therefore, provide for the possibility of ex-officio 

membership in the institutions of the European parties, without making this 

obligatory, or provide for the possibility of clarifying, through a list, for which 

office-holders this should apply.  

                                                

 

Building upon the similarities in the existing statutes of national political parties and 

European political parties, the organizational stipulations of an EU regulation for 

political parties at European level should provide for at least the following three or 

four institutions and a number of instruments with respect to decision-making, special 

memberships or candidates nomination:  
 

Convention / Congress 

The Convention or Congress would be composed of representatives of the member 

parties plus ex-officio members. It shall meet annually, or every two or three years. It 

shall be given the following competences: to decide on the political programme or on 

an electoral platform; to elect, dismiss and discharge members of a body (Council or 

Political Bureau) which is smaller in size and membership. 

 

Council / Political Bureau 

 
73  Marshall, Stefan (2006): ‘Von der Möglichkeit des Unmöglichen: Parteienzusammenschlüsse in 

den internationalen Organisationen Europas’. In: Mittag, Jürgen (ed.): Politische Parteien und 
europäische Integration. Entwicklung und Perspektiven transnationaler Parteienkooperation in 
Europa, Essen: Klartext, pp. 433-450. 

74   Cf. the statutes of the ELDR, PPE, European Greens. 
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The Council or Political Bureau meets more frequently than the Convention / 

Congress (at least annually or once a year and especially in years without a 

Convention), and it has the task of preparing decisions (e.g. on the programme) of 

the Convention or deciding by itself on certain party matters. It is made up of 

representatives of the member parties plus ex-officio members.  

 

Presidium 

The Presidium would be composed of the President, Vice-Presidents (a larger 

number, in order to have not only a very small part of member parties represented at 

the highest level), the Treasurer and a fulltime Secretary General, all of whom are to 

be elected either by the Convention or the Council. Its competences and functions 

are to implement Council and Convention decisions, to ensure ‘visibility’ and political 

presence of the party (e.g. by issuing statements) and prepare guidelines for the 

party’s activities and development. The Presidium, as the key strategic body, will 

meet more or less monthly.  

 

Conference of Party Leaders 

There can be additional institutions, such as the Conference of Party Leaders, a body 

which, politically, plays a very important role in some of the existing parties at 

European level. It does not need to be given a rigid set of statutory rules, since it has 

developed in a pragmatic way and its role and performance has been determined by 

informal communication amongst leading personalities. 

 

Decision-making rules 

The Statute should only stipulate that each European political party has to include in 

its own statutes or regulations provisions on decision-making modalities: whether and 

when the consensus rule or simple, absolute or qualified majority should be used. In 

this context, also a quorum for the minimum number of members present in the 

relevant body needs to be fixed. However, there is no need for a uniform format of 

decision-making rules.  

 

Associated Members and Observers 

It has been common for many existing parties at European level to have, besides 

ordinary members (normally, these are parties from EU member states), so-called 
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Associated Member Parties (this status has been given to parties from countries 

applying for EU membership or other third countries) and Observer Parties – both 

categories with graded and reduced rights in the institutions of the European party. It 

is sufficient that the Statute provides for such a status in a very general manner; this 

complies with the pragmatic and dynamic development in the growth and extension 

of membership in European political parties. 

 

The issue of individual membership 

Generally speaking, membership would apply to individual citizens, who in a 

democratic political system enjoy the basic right to freely form associations or join 

them; hence, normally, membership is restricted to natural persons. There are 

however exceptions, such as the Austrian People’s Party with indirect membership of 

individual citizens via membership in special sectoral/societal associations, which 

together form the party. Another example is the British Labour Party with individual 

members (in the constituencies) and Trade Unions as corporate members. Parties at 

European level have been established with national parties as members, but some 

have introduced the category of ‘individual members’. The reason behind this was to 

demonstrate that European parties are firmly rooted in the society, amongst the 

citizens, independent of a national party organization; in short that the European 

parties would really represent a transnationally based association of citizens. The 

rights of such individual members, however, are limited: in the ELDR they may be 

entitled to attend the meetings of either the Congress or Council but only upon prior 

written invitation from the Bureau and without voting rights.75 In the EPP the category 

of individual members is limited in principle to the members of the EPP-ED party 

group in the European Parliament; this is identical with the status of ex-officio 

members who have speaking and voting rights.76 In the European Greens individual 

membership is possible only under special circumstances and restricted (honorary 

membership, MEPs, donors, supporters).77 

 

To admit individual members and introduce individual membership in political parties 

at European level generates a variety of organizational problems, which are difficult 

                                                 
75  ELDR-Statute, Article 5 – Criteria for membership, categories of members and rights and 

obligations of members. 
76  By-laws of the international non-profit Association ‘European People’s Party’, 31 March 2006, 

Art. 5. 
77  European Greens, Statutes, Art. 6, www.europeangreens.org. 
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or even impossible to be solved at present. The most serious problem would be how 

to deal with the adequate representation of the group of individual members, besides 

the representatives of national party organizations. The problem has various aspects: 

how many representatives in relevant party bodies could be nominated by the group 

of individual members? How does one maintain the balance, (numerical) equilibrium 

and proportionality between the two types of representatives? How does one 

organize their nomination and selection? Shall the individual members be taken as 

an entity throughout the member states or shall they be divided in national sub-

entities? How does one avoid, in the latter case, inequalities between member states, 

and should there be a minimum number of members for a member state, and what if 

such a threshold were too high for a (smaller) member state? And how shall the 

nomination and selection of representatives be managed organizationally and 

technically (e.g. via internet)? Would not national differences in the willingness and 

habits of citizens to commit themselves as party members result in asymmetries 

causing dissatisfaction? And, as a more basic question: does it make sense to build 

up, besides national party organizations as members, an additional organizational 

unit for individual political parties members at European level?  

 

The conclusion is that detailed provisions on individual membership in political 

parties at European level, due to all these complicated problems and questions, 

seem to be too difficult an issue for the time being (cf. also part B, chapter II). 

However, as a consequence of this and as long as European parties are composed 

of national parties, the nomination and selection of their representatives should be 

changed: contrary to the present situation where they are appointed, they should be 

elected at national party conventions and given a formal mandate as representatives. 

Such a procedure would be linked with a debate on EU matters and make EU issues 

a regular point on the agenda and in the discourse of national political parties. Such a 

change, however, cannot be achieved by provisions enacted in a European Statute, 

but would rather require respective procedural reforms within national party 

organizations. 

 

Affiliated organizations 

The European Party Statute should – as existing statutes of parties at European level 

do – provide for the possibility for European parties to have affiliated members like 
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students, women’s and youth organizations. Such structural components, features 

and elements – well-known and experienced in a large number of national parties – 

could, if introduced at European level, contribute to achieving the same goal of more 

firmly anchoring the parties in society and amongst the citizens. Details of their 

representation within the institutions of the European parties should be left to the 

latter ones and need not be regulated in the European Statute. 

 

Nomination of candidates for European elections  

Last but not least, the Statute should provide for general basic rules for the selection 

and nomination of candidates for European elections. This would prepare European 

parties, from an internal organizational point of view, for the time when national 

electoral laws or a European electoral law would allow the establishment of lists of 

candidates from European parties. The Statute would have to stipulate that 

candidates must be elected by secret ballot. As concerns the details of the 

nomination procedure, this should be governed by electoral laws and party statutes. 

 
Section III: Provisions on funding of European parties 
 
The current Regulation of 2004 already contains basic funding rules for European 

parties. With respect to the needs and practical considerations of the existing parties 

at European level, proposals have been made and demands raised for amending 

and improving these rules and modalities, all of them designed to make parties at 

European level better capable of performing their functions. There are good reasons 

and arguments in favour of such changes and amendments. A future European 

Statute should try to follow the respective suggestions, since more flexibility would be 

especially desirable (see Report on European political parties, Committee on 

Constitutional Affairs, 27 February 2006). Hence, the future Statute should contain 

improved funding rules for European political parties by introducing inter alia: a two-

phased process in the definition of the funding level per party, multi-annual financial 

planning for achieving longer term financial planning stability, possibilities for building 

up reserves which go beyond the 25 % co-funding shares, greater flexibility in 

financial resources-management within the five established categories and also with 

respect to the execution of work programmes for being able to react better to 

unforeseen or new developments and events. 
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As concerns monitoring in the field of party finances, including state funding, the 

Statute must contain provisions on the obligation of the parties to render a public 

statement of account and provisions on the auditing procedure. The audit report has 

to be submitted to the European Parliament, which would finally decide on its 

acceptance or rejection. One could also consider the involvement of other EU-bodies 

(see chapter II of part B) or the establishment of an independent body with the 

mandate of giving a reasoned opinion, before the European Parliament approves or 

dismisses the audit result. The format of such a body could follow the pattern 

explained above, with respect to the possibilities of choosing an adequate institution 

involved in the registration of parties. Hence, it could be an existing EP Committee 

such as the one on budgetary affairs, a sub-committee of this body or an 

independent body made up of experts appointed by the EP alone or together with the 

Commission and the Council. 

 

Finally, the section on funding of European parties should respond to the growth in 

the number of parties at European level. The 2004 Regulation has obviously had the 

effect of creating an incentive to establish additional groupings as parties at 

European level. The amount of money available for public funding according to the 

2004 Regulation should be increased considerably. The premise and justification for 

such an increase would be to attribute to parties at European level a key function in 

the course of the integration process and the democratic quality of the EU system. 
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IV. Outlook and additional Issues linked to the further Development of 
European Political Parties 

 
We have argued that the future European Statute for European political parties 

should be a ‘lean’ document, giving only a framework containing some basic 

provisions. As such, this regulatory framework would and should be open for 

amendments and adaptations to be decided in the light of the development of 

European political parties and the experiences with the European party system when 

taking into account new features of the EU system within which these parties 

operate.  

 

There are three issues linked to the further development of European political parties:  

 

a) The establishment of European Foundations 

Such European Foundations would be associated and linked with European political 

parties and (with the respective institutions, e.g. in the Netherlands or Germany) and 

could and should participate in the performance of key political functions attributed to 

political parties.78 There are already initiatives, such as the recently established 

‘Forum for European Studies’ of the European People’s Party (EPP); it understands 

itself as a ‘think tank’ based on Christian democratic values, which contributes to the 

debate on the future development of the European Union via the biannual publication 

‘European View’ and a conference series ‘Europe’s Future’ related to the respective 

EU presidencies as forums for discussion. 

 

The elaboration of a solid European legal basis and framework for the establishment 

of European Foundations is such an ambitious, and at the same time complex issue, 

given the variety of legal fundaments in the EU member states, that it would go 

beyond what can be tackled in this report. A regulatory framework for European 

Foundations affiliated with European political parties, requires comprehensive 

consideration and substantial analysis, which can only be done properly in the 

framework of a separate project. 

 

                                                 
78  Schildberg, Cäcilie (2006): ‘Wegbereiter transnationaler Parteienkooperation? Die Rolle der 

parteinahen Stiftungen’. In: Mittag, Jürgen (ed.): Politische Parteien und europäische Integration. 
Entwicklung und Perspektiven transnationaler Parteienkooperation in Europa, Essen: Klartext, 
pp. 451-475. 
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b) The establishment of associations assembling special groups of citizens  

These associations would assemble special groups of citizens (such as women, 

youth or senior citizens). The future Statute should contain provisions, as indicated 

above, allowing – or even recommending – the systematic establishment of a whole 

network of such associations, as they already exist in some EU member states. It is 

up to European political parties to start or continue with respective efforts. This would 

be a very valuable political contribution to the further development and stabilization of 

a party system in the EU.  

 

c) Lists of candidates of European political parties for EP elections 

Given the importance of the electoral function of political parties, European political 

parties will sooner or later have to fully perform this function. From a legal point of 

view, the electoral function might already be approached through a provision in the 

European regulation on political parties at EU-level. From a political point of view, 

however, this seems not yet to be an issue to be clarified and regulated within the 

Statute for European political parties. But it has to be considered in the framework of 

electoral laws at member state level and – in the perspective of a uniform electoral 

system for the EU – at EU level. Similarly to what has been said with respect to 

European Foundations, this very important issue of the development of European 

democracy would have to be analyzed and further explored in a separate project.  
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Part C Country Studies 
 
 

The Legal Position of Parties in Germany   

 

 
Introduction 
In analysing the legal position of political parties in the Federal Republic of Germany, it is 

striking that German party law is very highly detailed in comparison to other democratic 

systems. Scholars even present the thesis that ‘Germany…among liberal-democratic 

industrialised states, [is] the country in which the party state has most sustainably been 

legally internalised.’79 This strong legal differentiation has several causes: It is explained 

firstly from the history of the end of the Weimar Republic, as the established party landscape 

was dissolved in a very short period of time; secondly, from the post-world-war-II years, 

when measures were taken by both the German and allied sides to commit political parties to 

the principles of the free democratic basic order (which also explains the detailed 

requirements for internal organisational principles); and thirdly, from the debate on the 

financing of party activities from public funds and donations, which is repeatedly intensified 

by various party donation scandals.80 

 

Applicable to the current legal position of parties are the Basic Law and the Party 

Law, and, for the fielding of candidates, the Election Law81; in addition, the case law 

of the Federal Constitutional Court must be included, as it has acquired a quasi-

legislative character. Positioning the German political party system in regard to its 

legal situation, it clearly fits into category I of our study (see part B, chapter I). All of 

this will be analysed in the following paragraphs with regard to the legal position of 

parties, their functions, party financing, and internal structural principles. The paper 

                                                 
79  Cf. von Alemann, Ulrich: Das Parteiensystem der Bundesrepublik Deutschland, Opladen 
2000, p. 79. Translation by William Metzger, translator of the Institute for European Politics, Berlin. 
80  For a critical analysis of party financing: von Arnim, Hans Herbert: Parteienfinanzierung. 
Zwischen Notwendigkeit und Missbrauch - Alte Probleme und neue Entwicklungen, in: Neue 
Zeitschrift für Verwaltungsrecht 9/2003, pp. 1076-1080. 
81  On the formation and development of the Federal Election Law, cf. essential: Schreiber, 
Wolfgang: 50 Jahre Bundeswahlgesetz – Rückblick, Ausblick, in: Deutsches Verwaltungsblatt 9/2006, 
pp. 529-538. 
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then concludes by addressing a particularity of the German party landscape related 

to the highly developed system of party foundations and their financing.82 

 
Legal Position of Political Parties in the Federal Republic of Germany  
Basic Law 

In analysing German party law, it is striking that its foundations are anchored directly 

in the Basic Law and thus enjoy special (constitutional) protection. The unusually 

high level of importance attributed to parties in the German constitutional order is 

demonstrated by the fact that the relevant regulations in Art. 21 are placed 

immediately after the fundamental rights (Art. 1-19) and the structural principles of 

the state (Art. 20). Art. 21 of the Basic Law states:  

 

(1) Political parties shall participate in the formation of the political will of the people. 

They may be freely established. Their internal organization must conform to 

democratic principles. They must publicly account for their assets and for the sources 

and use of their funds. 

(2) Parties that, by reason of their aims or the behaviour of their adherents, seek to 

undermine or abolish the free democratic basic order or to endanger the existence of 

the Federal Republic of Germany shall be unconstitutional. The Federal 

Constitutional Court shall rule on the question of unconstitutionality. 

(3) Details shall be regulated by federal laws.’ 83 

 

Even if its description seems short, Art. 21, Para. 1 contains the essential basic 

principles of German party law, namely the basic functions of parties in the political 

process (the participation in the decision-making process of the people), their internal 

structure (basic democratic principles), and the central tenet for regulating party 

financing (disclosure of revenue and expenditures), all of which are then developed 

in more detail in the Party Law. 

 

Paragraph 2 contains regulations for a party ban. Frequently, party bans are seen as 

a sign of a well-protected state, since it creates the possibility of banning parties 

                                                 
82  Cf. essential to understanding party foundations: Merten, Heike: Parteinahe Stiftungen im 
Parteienrecht, Baden-Baden 1999. 
83  Basic Law, Art. 21.( http://www.iuscomp.org/gla/statutes/GG.htm). 
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opposed to the constitution.84 The historical reason for this is, however, not so much 

to easily allow party bans, but rather to limit them. Paragraph 2 contains the so-called 

party privilege, which states that parties may only be banned by decision of the 

Federal Constitutional Court, a regulation that traces back to the experience in the 

Weimar Republic, in which parties were subject to association law and could 

accordingly be banned by the Interior Ministry. 

 

Case Law of the Federal Constitutional Court on the Responsibilities and Functions of 

Parties 

While there has always been a wide consensus on the central tenets of party financing 

and internal structural principles, conceptions of the responsibilities of parties and their 

functions have changed repeatedly in the past several decades. In 1952, the Federal 

Constitutional Court stated: ‘In the democracy of today, parties alone have the possibility 

of uniting voters and turning them into groups capable of political action. They represent 

the mouthpiece that serves the people so that they are able express themselves 

articulately and make political decisions…Today, a democracy is inevitably a party 

state.’85 This broad assignment of responsibilities and functions was met with severe 

criticism in the pubic and in academia86 and was later revised by the Federal 

Constitutional Court. In its decision on party financing, the court made its position 

clear: ‘Parties participate in the political decision-making of the people. However, 

they do not have a monopoly on influencing the decision-making of the people.’87 

Some years later, the Constitutional Court again underlined its position that parties 

‘are primarily appointed to voluntarily unite active citizens into organised units of 

political action with the goal of participation in the decision-making of state organs.’88 

                                                 
84  Cf. on these problems Michaelis, Lars Oliver: Politische Parteien unter der Beobachtung des 
Verfassungsschutzes – Die Streitbare Demokratie zwischen Toleranz und Abwehrbereitschaft, Baden-
Baden 2000. Cf. also the decision of the Federal Constitutional Court regarding the suspension of 
NPD ban process of 18 March 2003, available at:  
http://www.bverfg.de/entscheidungen/bs20030318_2bvb000101.html (last accessed: 30 January 
2007).  
85  BverfGE 1, pp. 223-228, quoted from Minztel, Alf/ Oberreuter, Heinrich (eds.): Parteien in der 
Bundesrepublik Deutschland, Opladen, 2. Auflage 1992, p. 602. Translation by William Metzger, 
translator of the Institute for European Politics, Berlin. 
86  On earlier party criticisms, cf.: Bettermann, August/ Hesse, Konrad / Kafka, Gustav E. (eds.): 
Die verfassungsrechtliche Stellung der politischen Parteien im modernen Staat. Das 
Verwaltungsverfahren, Berlin 1959.  
87  BverfGE 20, pp. 97-114, quoted in Mintzel/Oberreuter, Parteien in der Bundesrepublik, p. 607. 
Translation by William Metzger, translator of the Institute for European Politics, Berlin. 
88  BverfGE 44, pp. 145-146, quoted in Mintzel/Oberreuter, Parteien in der Bundesrepublik, p. 
608. Translation by William Metzger, translator of the Institute for European Politics, Berlin. 
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This represents the focusing of the mandate of political parties more narrowly to their 

participation in political decision-making. 

 

Party Law 

The emergence of the Party Law in the Federal Republic of Germany is a perfect 

example of the fact that party law is indeed a complicated matter. Although Art. 21 of 

the Basic Law gave lawmakers a clear mandate for the elaboration of a Party Law, it 

was not until 1967 that the parties represented in the Bundestag were able to agree 

on a common draft.89 Even then, the law was only passed in the face of external 

pressure, as the Federal Constitutional Court declared the provisional regulations on 

party financing from public funds to be invalid and, at the same time, determined that 

the financing parties from pubic funds may only proceed with a clear legal basis, i.e. 

a Party Law.90 

 

The Party Law, passed in 1967, represents – with several amendments – the legal 

basis of German party law. First, § 1 clearly formulates the constitutional position of 

parties. In addition to their constitutional mandate for participation in political 

decision-making, parties here are granted a more far-reaching catalogue of 

responsibilities. They are to influence the formation of public opinion, stimulate and 

deepen political education, promote the active participation of citizens in political life, 

encourage capable citizens to assume public responsibility, participate in local, state 

and federal elections by fielding candidates, influence political development in 

parliament and government, introduce their political goals into the process of pubic 

decision-making and provide for a vital connection between the people and state 

organs.91 This overarching mandate was repeatedly attacked by party critics92, who 

see in it a kind of party omnipotence. This is especially problematic in connection 

with the requirements for party financing, because such an overarching mandate 

strongly limits possibilities for public monitoring and enforcement of the use of public 

funds.  

 

                                                 
89  Cf. von Alemann, Das Parteiensystem der Bundesrepublik Deutschland, p. 84. 
90  Cf. BverfGE 20, S. 97-114, zitiert nach: Mintzel/Oberreuter, Parteien in der Bundesrepublik, p. 
606 ff. 
91  Cf. PartG § 1, Abs. 2. 
92  Cf. von Arnim, Hans Herbert: Der Staat als Beute, München 1998. 
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In addition to the new mandate, the Party Law also establishes criteria on when an 

association has assumed the character of a party. Here, the decisive factor is that 

they must participate in decision-making at the federal or state level and in the 

corresponding elections. If a group does not run in elections at the state or federal 

level for six years, then it loses its status as a party.93 This regulation is problematic 

for political groupings that are only active at the local level (Free Voters), as the 

discussion on the party financing of the Free Voters in Hesse has demonstrated.94 

But this also poses a problem with regard to the European level since a party that 

exclusively participates in European elections is not a party according to the German 

Party Law.95   

 

Further specifics are regulated by the party law for the internal order of parties, 

including required bodies, rights of members and internal administrative proceedings. 

The precise modalities for fielding candidates in elections, however, is regulated by 

the Federal Election Law.96 The Party Law does also regulate the execution of a 

party ban, as described in Article 21 of the Basic Law.97  

 
Organisational Structure of German Parties 
A central component of the German Party Law is the regulation of the internal order 

of parties. While the Basic Law only generally states that the internal order must 

correspond to basic democratic principles,98 the Party Law contains very detailed 

stipulations, which lead to strong structural similarities between German parties. The 

formation of parties is free, and their founding requires no public authorisation. The 

political goals of the party are recorded in a written platform. Moreover, every party 

must pass bylaws with regulations on their internal organisation.  Party executive 

boards and member assemblies are additionally required as absolutely necessary 

bodies, though the latter can be substituted by representative assemblies at the 

supralocal level. It is further specified that member and representative assemblies 

(party conventions or general assemblies) must be called at least every two years,99 

                                                 
93  Cf. PartG § 2. 
94  Cf. Heptner, Bernd/ Rasche, Uta: Freie Wähler bringen Roland Koch in Bedrängnis, in: 
Frankfurter Allgemeine Zeitung of 12 November 2006. 
95  PartG § 2, Abs. 3. 
96  BWG § 21. 
97  Cf. PartG § 32-33. 
98  Cf. GG Art. 21, Abs. 1. 
99  Cf. PartG § 9, Abs. 1. 
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and the proportion of unelected members in a representative assembly may not be 

more than 20%.100 It is furthermore established that the executive board must be 

elected by and made accountable to the party convention. 101 The executive board 

must be elected every two years and must consist of at least three people. All 

elections for executive offices and of representatives for representative assemblies 

must be carried out by secret ballot. 

 

A detailed regulation on the rights of members also belongs to the internal structural 

specifications. Parties are in principle free to reject or accept a membership 

application, but complete or temporary membership bans are not allowed. 102 This is 

intended to prevent the isolation of parties from the outside. Members are also all 

equally entitled to vote at assemblies. The single permittable exception is the 

suspension of voting rights due to a default in the payment of membership fees103 or 

as a disciplinary measure – to be decided by party courts – for behaviour that 

damages the party. In addition, parties must pass, in advance, regulations on 

administrative measures and the party judiciary. Party committees are possible only 

under very limited circumstances and as part of party judicial proceedings. Clear 

guidelines are given for the suspension of individual district associations, which, in 

addition, are subject to review by the party judiciary. 

 
Party Financing  
Article 21 Paragraph 2 of the Basic Law contains only the basic structural elements 

of party financing, namely accounting publicly for the source and disposal of funds 

and for all assets. The Basic Law offers no instructions for the concrete form of party 

financing. Since the decisions on party financing by the Federal Constitutional Court 

have always resulted in direct amendments to the relevant regulations of the Party 

Law, the analysis of the German system of party financing can concentrate on those 

relevant stipulations in the Party Law.104 These are found in parts 4 to 6 of the Party 

Law (§ 18-31d).105 

                                                 
100  Cf. PartG § 9, Abs. 2. 
101  Cf. PartG § 9, Abs. 4 and 5. 
102  Cf. PartG § 10, Abs. 1. 
103  Cf. PartG § 10, Abs. 2. 
104  Cf. essential to party financing,: Linnekugel, Matthias/ Wettig, Klaus/ Wettig-Danielmeier, Inge: 
Handbuch zur Parteienfinanzierung, Berlin 2005.  
105  Abschnitt 4: Staatliche Finanzierung, Abschnitt 5: Rechenschaftslegung, Abschnitt 6: 
Verfahren bei unrichtiger Rechenschaftslegung sowie Strafvorschriften. 
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The basic attribute of German party financing is that it represents a mixed system 

that is essentially fed from three sources: (1) Public money, (2) membership fees, 

and (3) donations from natural and legal persons. The financing of parties with public 

money is always severely criticised, since the relevant regulations are passed by the 

German Bundestag, and thus in turn by the large political parties.106 In other words: 

The parties determine how much public funds they allocate themselves for their work. 

 

It is additionally noteworthy that, up until the passage of the Party Law in 1967, there 

was no legal basis for granting public financial aid to parties. The Federal 

Constitutional Court eventually put a stop to the practice,107 which then became the 

decisive incentive for the passage of the Party Law. 

 

Public Party Financing 

It is a characteristic of German party financing that parties receive partial public 

financing for the fulfilment of their responsibilities under the Basic Law. Under early 

party law, there was a campaign reimbursement, which was, however, omitted from 

the new Party Law.108 To a certain extent, this is only a recognition of the existing 

realities, since, even under the old campaign reimbursement, funds were not tagged 

for exclusive use for campaign costs. 

 
The exact amount of public party financing is proportional to the respective success 

of the parties in European, federal and state elections.109 Successes in local 

elections are not considered, a fact, which was again present recently in the public 

discussion on the financing of the Free Voters in the state of Hesse. In the end, 

however, this regulation is only a consequence of the fact that political associations, 

which are only active at the local level, are not considered parties under the 

framework of the Party Law. Indeed, according to the Party Law, parties are 

‘associations of citizens, which influence political decision-making in the federation or 

                                                 
106  Cf. essential: von Arnim, Der Staat als Beute. 
107  Cf. BverfGE 20, pp. 97-114, zitiert nach: Mintzel/Oberreuter, Parteien in der Bundesrepublik, 
p. 606 ff. 
108  Cf. von Alemann, Das Parteiensystem der Bundesrepublik, p. 87. 
109  Cf. for example, Festsetzung der staatlichen Mittel für die Parteien für das Jahr 2005, 
available at: http://www.bundestag.de/bic/finanz/finanz_05.pdf (last accessed: 1 February 2007).    
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in a state permanently or for a long period of time and seek to participate in 

representing the German people in the German Bundestag or in a Landtag.’110   

 

Parties annually receive (when observing the relative and absolute upper limit):111 

• 0.70 euros for every valid vote cast for their respective list or for every valid 

vote cast for them in an electoral or voting district, where a list for this party 

was not permitted. 

• 0.38 euros for every euro that they received (in membership fees or legally 

acquired donations); this considers receipts of up to 3,300 euros per natural 

person. 

• In order to counter the advantage that already established parties represented 

in a parliament have over new, smaller parties, smaller parties are granted 

0.85 instead of 0.70 euros for their first 4 million votes.  
 

Parties have a claim to public funds if they have received at least 0.5 % of valid votes 

cast for their list in the most recent European or Bundestag elections or at least 1 % 

of valid votes cast for their list in the most recent Landtag elections. 

 

The amount of public subsidies may, however, not exceed self-earned revenues 

(relative upper limit). For public subsides to all entitled parties, there is currently an 

upper limit of 133m euros (absolute upper limit). If this is exceeded, then the 

subsidies to all parties will be proportionally reduced until they again comply with the 

upper limit.  
 

In addition to this kind of direct party financing, there are three further levels of 

indirect party financing using public funds. First, tax deductibility of party donations 

must be considered. Party donations can, in this way, be claimed on tax returns up to 

an upper limit of 1650 euros (3300 euros for married couples). In this case, the tax 

liability of the donor is reduced by 50 % of the sum donated.112 Furthermore, there 

are the so-called special payments of diets and expense allowances, which deputies 

are legally required to pay to parties. Since the Party Law specifically foresees such 

                                                 
110  PartG § 2, Abs. 1. Translation by William Metzger, translator of the Institute for European 
Politics, Berlin. 
111  Cf. PartG § 18. 
112  Cf. EStG § 34.  
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special payments,113 it sanctions additional flow of public money (which was actually 

intended as an expense allowance for deputies) to the work of the parties. Thirdly, the 

state also supports the work of party foundations with public money.114  

 
Membership Fees 
Membership fees represent an essential part of the financing of parties. These are 

contributions that must be paid regularly by members to their party. The amount of 

the membership fees is to be decided from party to party and is usually dependent on 

income. Membership fees can also be claimed up to the previously mentioned upper 

limit for the tax deductibility of party donations, making this another form of indirect 

public party financing. The following example serves to emphasise the dimension of 

membership fees: If a member pays 100 euros in membership fees in a year, then 

the party also receives 38 euros in public subsidies, and the member can have 50 

euros refunded from his tax liability by the tax office. Thus, of the 138 euros going to 

the party, the member has only assumed 50 euros, and 88 euros are public 

subsidies. 

 
The amount of membership fees varies greatly from party to party; the same is true 

of the proportion of donations relative to the total budget of the parties.115   

 

                                                 
113  Cf. PartG § 27. 
114  See below. 
115  Cf. Henzgen, Daniel: Die Anlassbezogenheit von Spenden bei caritativen Organisationen und 
politischen Parteien, in: Mitteilungen des Instituts für Deutsches und Europäisches Parteienrecht und 
Parteiforschung, 12/ 2004-2005, pp. 40-44. 
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TABLE 1: Revenue from membership fees and donations (in euros) of the 
parties in the Bundestag. Excerpt from: Rechenschaftsbericht politischer 
Parteien für das Kalenderjahr 2004 (1.Teil – Bundestagsparteien) 
 
 
 
 

Membership Fees 
 
Donations from 
natural persons 

 
Donations from legal 
persons 

 
CDU 

 

 
43,497,220.59 

 
19,745,850.75 

 
7,937,755.74 

 
SPD 

 

 
50,572,548.00 

 
11,104,915.00 

 
2,038,626.00 

 
Bündnis 90/ Die Grünen 

 

 5,399,019.86 
 

 

 3,265,685.00 

 

  370,991.16 

 
CSU 

 

 

10,107,384.00 

 

 4,106,425.00 

 

2,171,676.00 

 
FDP 

 

 
 6,012,986.00 

 
 7,017,167.00 

 
1,707,403.00 

 
PDS 

 

 
 9,303,043.42 

 
 1,956,993.41 

 
    44,057.24 

 
Source: Datenbanken des Deutschen Bundestags, Drucksache 16/1270: Bekanntmachung der 
Rechenschaftsberichte, available at: http://dip.bundestag.de/btd/16/012/1601270.pdf (last accessed: 1 
February 2007). 
 

 

Donations from natural and legal persons 
A particularity of German party law is that donations from both natural and legal 

persons are permitted. In many other countries, donations from legal persons are not 

allowed.116 This leads to a situation in which large industrial enterprises are among 

the largest donors to the parties.117 However, large donations from companies or 

associations always hold the danger of political influence. In order to avoid this, two 

different approaches are possible: First, the amount of donations could be strongly 

                                                 
116  Cf. von Alemann, Das Parteiensystem der Bundesrepublik, S. 93 and the other countryreports 
in this study. 
117  Cf. also on this, Höpner, Martin: Beiträge der Unternehmen zur Parteienfinanzierung. Wer 
spendet an wen? Und warum?, in: Zeitschrift für Parlamentsfragen 2/2006, pp. 293-312.   
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limited, and second, the parties could be forced to disclose the names of their donors 

and thus make it possible for anyone to trace whether a donation can be specifically 

linked to certain political decisions. In the Federal Republic of Germany, the latter 

path has been chosen. 

 

Due to various party donation scandals118, the regulations on party donations 

represent the part of German party law that has been subject to most of the changes. 

The current legal situation can be summarised as follows: Parties are generally 

allowed to accept donations up to the amount of 1000 euros, also in the form of cash. 

Donations cannot be accepted from: 

• corporations governed by public law, 

• parliamentary factions and groups, as well as from factions and groups from 

local delegations, 

• political foundations, corporations, associations of individuals and estates, 

which, according to the bylaws, activities of the foundation or other 

constitution, and according to the actual management, exclusively and directly 

serve charitable, benevolent or parochial causes, 

• abroad if they exceed 1000 euros (but it must otherwise come from an EU 

citizen or a company, which is headquartered in the EU or is more than 50 % 

European-owned, or the donations must be intended for the party of a national 

minority which, in reality, only applies to the Danish minority), 

• professional associations, which received money with the instruction to pass it 

on to a political party, 

• companies, which are completely or partially under public ownership or which 

are publicly administered or managed, and direct public holdings exceed 25 

%. 

Also, not acceptable are individual donations of more than 500 euros, whose donor is 

not ascertainable, or where it is a clear case of passing on a donation from an 

unnamed third party. 

 

Donations from members of parliament, which exceed 10 000 euros per calendar 

year are to be recorded in an accounting report. Donations, which exceed 50 000 
                                                 
118  For criticism of the German system of party donations, cf.: Streit, Thilo: Parteispenden - 
Skandal oder zivilgesellschaftliche Bürgerbeteiligung?, in: Mitteilungen des Instituts für Deutsches und 
Europäisches Parteienrecht und Parteiforschung, 12/2004-2005, pp. 72-78.  
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euros, must be reported immediately to the president of the German Bundestag, who 

then publishes these as a Bundestag document. 119 

 

Accounting Requirement 

The extensive regulations on the party accounting requirement for revenue and 

expenditures are characteristic of German party law.120 The accounting report has 

the goal of making the financing of political parties transparent by indicating which 

persons, companies or associations have made donations to the parties. But also in 

relation to the expenditure side, the accounting reports create transparency and 

show how the parties have used their resources  - a large part of which comes from 

tax money. Therefore, every year an accounting report on revenue, expenditures, 

assets and debts, which has been verified by an auditor, must be presented to the 

president of the German Bundestag.121 Donations of more than 10,000 euros must 

be recorded in the report with the name and address of the donor. In addition, 

donations of more than 50,000 euros must be reported to the president of the 

German Bundestag immediately after receipt. 

 

If it becomes clear, in retrospect, that the accounting report contains mistakes, a 

party can expect damaging fines and the loss of public party financing.122  

 
Electoral Campaigns  
The German basic law does not explicitly name the right of parties’ equal opportunity 

to present their agenda in electoral campaigns. The equality of opportunity follows 

from the basic principles of the freedom of party foundation and the multi-party 

                                                 
119  Essential on party financing, cf.: Adams, Karl-Heinz: Parteienfinanzierung in Deutschland – 
Entwicklung der Einnahmestrukturen politischer Parteien oder eine Sittengeschichte über Parteien, 
Geld und Macht, Marburg 2005. 
120  Cf. PartG § 31a-31d.  
121  Cf. on the consequences of inaccurate accounting reports, for example: Edinger, Florian: 
Schwarzgeld und die Folgen. Das Bundesverfassungsgericht zur fehlerhaften Rechnungslegung einer 
Partei – BVerfGE, 2 BvR 383/05 of 18 June 2003, in: Zeitschrift für Parlamentsfragen 2/2005, pp. 371-
374. 
122   Cf. for example, the decision of the Federal Constitutional Court in the case on the CDU’s 
constitutional complaint of 17 June 2004. The plaintiff sought to force the Federal Republic of 
Germany to recognise donations she received in 1998 when determining public funds for party 
financing for the year 1999. The compaint was primarily directed against the appellate decision by the 
Berlin Superior Administrative Court of 12 June 2002, which changed the favourable ruling by the 
Berlin Administrative Court of 31 January 2001 and rejected her claim. The constitutional complaint 
was then also rejected. The decision is available at:  
 http://www.bundesverfassungsgericht.de/entscheidungen/rs20040617_2bvr038303.html  
 (last accessed: 30 January 2007). 
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system in a free democracy.123 In its jurisdiction the Federal Constitutional Court 

refers to Art. 21 Para. 1 and Art. 3 Para. 1 and 3 of the Basic Law. Every party has 

the right to participate in elections and campaign more or less visibly – according to 

the individual political importance – in public law broadcast channels, post bills and 

use public space for electoral assemblies. In the German media system with its 

particularly strong legal public broadcasting, those channels underlie the duty to 

guarantee equality of opportunity in political competition.124 In another judgement the 

Federal Constitutional Court prohibits governments from taking sides in electoral 

campaigns on both the federal and  state levels. The background to this ruling was 

that the Christian Democratic Union accused the social-liberal government of having 

supported the parties of the governing coalition SPD and FDP illegitimately. The 

Court stated that no government has the right to abuse its budget funds for public 

relations in order to affect electoral campaigns in favour of its own political party.125 

Otherwise the opposition would not have a fair chance to present alternative policy 

offers and achieve voter’s attention. 

 
Political Foundations  
Structure and Responsibilities 
An additional particularity of the German party system is the highly developed system 

of party foundations.126 In Germany, six organisations fall into this category, which 

are positioned closely each of the parties represented at the federal level: the SPD-

affiliated Friedrich Ebert Foundation (FES), the CDU-affiliated Konrad Adenauer 

Foundation (KAS), the CSU-affiliated Hanns Seidel Foundation (HSS), the FDP-

affiliated Friedrich Naumann Foundation (FNS), the Green Party-affiliated Heinrich 

Böll Foundation (HBS) and the Left Party affiliate, the Rosa Luxemburg Foundation 

                                                 
123  BVerfGE 6, 273 – Gesamtdeutsche Volkspartei 
124  BVerfGE 47, 198 – Wahlwerbesendungen 
125  BVerfGE 44, 125 – Öffentlichkeitsarbeit 
126  On the historical development of the party foundations represented in Germany, cf.: Lepszy, 
Norbert: Politische Stiftungen, in: Andersen, Uwe/ Woyke, Wichard (eds.): Handwörterbuch des 
politischen Systems der Bundesrepublik Deutschland, Opladen 1997, pp. 470-474.  
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(RLS).127 There are also numerous foundations represented at the state level, which 

cooperate substantively with the six federal-level foundations.128 

 

The six organisations all designate themselves as political foundations, but in a legal 

sense this term only applies to the Friedrich Naumann Foundation. In contrast, the 

other foundations constitute ‘incorporated associations’.129 All organisations have 

essentially three main responsibilities: 

 

a) Political Education 

As part of their work in political education, the foundations carry out numerous 

presentations and educational offerings, including seminars, lectures, conferences, 

discussion groups, panels, symposia and even the publication of articles, journals 

and books. 

 

b) Support for Academics 

All areas of academic development is supported, including for students, post-

graduates and foreign students. Moreover, research represents another field of 

activity. Studies from different policy areas are prepared, academic articles are 

commissioned or sponsored and published. In addition, the foundations maintain 

archives, libraries and international delegations. 

 

c) International Development Work 

The international work of the foundations includes the promotion of partner 

organisations and societal institutions in developing countries and former eastern-

bloc states with the goal of contributing to the consolidation of democratic structures. 

The emphasis lays above all in the strengthening of trade unions and parties and in 

the promotion of research projects. 

 

                                                 
127  There were also efforts on the part of the radical right Republican Party to form private 
foundation, which however failed after the decision of the Federal Administrative Court of 12 February 
1998. Cf. the relevant press release, available at:  
 http://www.bverwg.de/enid/f18199400be41bcdc7f12eb16a4a4e21,a5345e7365617263685f64
6973706c6179436f6e7461696e6572092d0931363630/Pressemitteilungen/Pressemitteilungen_9d.htm
l (last accessed: 2 February 2007). 
128  For example, this applies to the Thomas Dehler Foundation, active in Bavaria. 
129  Cf. essential to this: von Vieregge, Henning: Parteistiftungen, Baden-Baden 1977.  
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Financing 
90 % of the financing of political foundations is allocated by the federal budget. Only 

a very small portion is supplied by donations and foundation assets. It may not be the 

largest, but the most important part of public financing comes from the global 

resources made available by the Federal Interior Ministry, with which work in political 

education, other general activities and research projects are financed. The largest 

part of the remaining public financial resources, which are used for activities related 

to development policy, are provided by the Federal Ministry for Economic 

Cooperation.130 The foundations receive resources for the promotion of academics 

from the Federal Ministry for Education and Science. Scholarships for foreign 

students, on the other hand, come from the budget of the Federal Foreign Office. 

 

In total, political foundations received around 320 million euros from the federal 

budget in 2005.131 This is frequently criticised in the public discussion and is often 

viewed as a ‘side-budget’ for party financing. However, in addressing this criticism, it 

must be recognised that the field of responsibilities of the party-political foundations 

differs explicitly from that of the parties. In addition, all foundations place great value 

on not financing any party events, so as to avoid the appearance of being just an 

extension of the respective party, something that would, in the medium term, place 

the existence of the foundations in question. 

 

Conclusions 

The legal position of political parties is defined by detailed stipulations, constitutional 

protection and a high priority in the Basic Law. This reflects the special significance 

of political parties in the formation of political decisions among the people and thus 

also in democratic decision-making processes in the Federal Republic of Germany. 

The Party Law, finally passed in 1967 with its latest amendment in December 2004, 

comprehensively formulates the responsibilities, rights and obligations of parties in 

Germany. Regarding the financing of political parties, the characteristic mixed 

German system of party financing, which is comprised of public subsidies, tax 

                                                 
130  Cf. additional information from the Federal Ministry for Economic Cooperation and 
Development, available at: 
http://www.bmz.de/de/wege/bilaterale_ez/akteure_ez/polstiftungen/index.html (last accessed: 30 
January 2007). 
131  Cf. the corresponding annual reports of the foundations, available at: http://www.kas.de;  
 http://www.hss.de; http://www.fes.de; http://www.fnst.de; http://www.boell.de;  
 http://www.rosalux.de (last accessed: 30 January 2007).   
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benefits, membership fees and donations, must be emphasised. Especially 

significant is the fact that legal persons, and thus companies and associations, are 

allowed to financially support political parties. In order to prevent this from being 

abused to influence political decisions, a comprehensive accounting requirement was 

anchored in the Party Law in order to create the highest possible degree of 

transparency. 
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TABLE 2: Primary and Secondary German Party Law  
 

Basic Law for the Federal Republic of Germany (Status: December 2000) 
(http://www.iuscomp.org/gla/statutes/GG.htm#21) 
Article 21 [Political parties] 
(1) Political parties shall participate in the formation of the political will of the people. They 
may be freely established. Their internal organization must conform to democratic principles. 
They must publicly account for their assets and for the sources and use of their funds. 
(2) Parties that, by reason of their aims or the behaviour of their adherents, seek to 
undermine or abolish the free democratic basic order or to endanger the existence of the 
Federal Republic of Germany shall be unconstitutional. The Federal Constitutional Court 
shall rule on the question of unconstitutionality. 
(3) Details shall be regulated by federal laws. 
The Law on Political Parties (Status: December 2004) 
(http://www.bundeswahlleiter.de/rechtsgr/e/partg1_e.htm) 
Article 1  
(1) Political parties are a component of the free democratic basic order required under the 
Constitution. Due to their free and continuous participation in the formation of the political 
will of the people, they perform a public function which is incumbent on them under the 
Basic Law and which they undertake to fulfil to the best of their ability. 
(2) The parties shall participate in the formation of the political will of the people in all fields 
of public life, in particular by exerting influence on the shaping of public opinion; inspiring 
and furthering political education; promoting active public participation in political life; 
training capable people to assume public responsibilities; participating in federal, Land and 
local government elections by nominating candidates; exerting influence on political 
developments in parliament and government; incorporating their defined political aims into 
the national decision-making process; and ensuring continuous, vital links between the 
people and the instruments of state. 
(3) The parties shall lay down their aims in political programs. 
(4) The parties shall use their funds solely for performing the functions incumbent on them 
under the Basic Law and this law. 
 
Article 2 [Definition of a Political Party] 
(1) Parties are associations of citizens which exert influence permanently or for longer 
periods of time on the formation of the political will at federal or Land level and participate in 
the representation of the people in the German Bundestag or regional parliaments (Landtag) 
provided that they offer sufficient guarantee of the sincerity of their aims in the general 
character of their circumstances and attendant conditions, particularly with regard to the size 
and strength of their organization, their memberships and their conduct in public. Only 
natural persons may be members of a party. 
(2) An organization shall lose its legal status as a party if it does not participate in either a 
federal election or a Landtag election with nominations of its own for six years. 
(3) Political organizations shall not be deemed parties if 
1. the majority of their members or the members of their executive committees are aliens; or 
2. the registered seat of business is located outside the purview of the present law.  
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The Current Legal Situation of Political Parties in France 

 

 
Introduction 
The classical French party system is defined by a diverse array of parties that until 

today has experienced a constant state of transition. Not only are new parties formed 

regularly, but already existing parties also change their names according to the 

circumstances, for example, when supporting their candidate for presidential 

elections. Frequent name changes are not always characterised by a direct change 

in the party name itself. They often result from the fact that a party or a politician 

competes in elections under the name of an electoral alliance, or that a party in the 

national assembly gives itself an alternative designation that differs from the party 

name.132 

 

In addition, it is typical for the French party landscape that, in comparison to the rest 

of Europe, only very few French citizens are party members, and the population is 

generally very critical toward political parties. The particularities of the Fifth Republic 

also have a significant effect on party functions. In fact, they are limited to voter 

mobilisation, the choice of candidates, the formulation of a platform and to a certain 

degree the determination of political leadership personnel.133 

 

The legal situation of French political parties can neither be fully assigned to type I 

(‘existence of national constitutional provisions on political parties, recognizing the 

fundamental role for the political process’134) nor to type II (‘lack of constitutional 

provisions on political parties in general’135). Although Article 4 of the French 
constitution legitimises political parties, their role has, thus far, been mainly related 

to elections.  

                                                 
132  Haensch, Gunter/ Tümmers, Hans J.: Frankreich. Politik, Gesellschaft, Wirtschaft, München 
1998, p. 161. 
133  Kempf, Udo: Von de Gaulle bis Chirac. Das politische System Frankreichs, Opladen 1997, p. 
159. 
134  Institut für Europäische Politik: Interim Report, Feasibility of a future statute for European 
political parties. Legal framework and desirable provisions, February 2007, p. 12. 
135  Ibid., p. 12. 
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Until 1988 no important role had been assigned to political parties in the French 

State. Lawfully they were rather a ‘part of the society’ (like associations). Following 

on from this, the legal situation of political parties would have to be assigned to type 

II of this study. Today’s French dynamic in party legislation mainly concerns 

regulations on party financing. However, with Article 7 of the law on the ‘financial 
transparency of political life’ of 11 March 1988, parties were granted the status of 

a legal person and received permission to accept donations. This so-called loi 

organique has constitutional status and therefore today’s French political parties 

could be assigned more to type I than to type II of this study. In fact however their 

‘fundamental role for the political process’136 is constitutionally not fixed thus far 

which renders it difficult to fully assign them to type I. On the whole, the French 

parties’ legal status lays in-between both types and cannot be assigned to one of the 

types as clearly as in other EU member states – like, for instance, in the Netherlands 

or Great Britain.  

 

TABLE 1: Overview of the most important modern French parties 
(derived from: Pütz, Christiane: Wahlen und Parteien, in: Informationen zur politischen Bildung 285, 
Frankreich, published by the Bundeszentrale für politische Bildung, p. 47). 
 

NAME POLITICAL FAMILY 

Lutte Ouvrière Trotskyites 
Ligue Communiste Révolutionnaire Trotskyites 
Parti Communiste (PCF) Communists (reformed) 
Génération Écologie – Les Bleus (GE) Greens/ Ecological 
Les Verts Greens/ Ecological 
Parti Socialiste (PS) Socialists/ Social Democrats 
Mouvement Républicain et Citoyen (MRC)137 Republican Left 
Parti Radical Socialiste (PRG)138 Liberal Left 
Union pour la Démocratie Française (Nouvelle 
UDF)139

 

Centrists/ Christian Democrats 

Union pour un Mouvement Populaire (UMP)140 Conservatives (Neo-Gaullists), Conservative-
Liberals, Liberals, Christian Democrats 

Rassemblement pour la France (RPF) Republican Right 
Mouvement pour la France (MPF) Conservative Right 
Mouvement National Républicain (MNR) Radical Right 
Front National (FN) Radical Right 

 
                                                 
136  Cf. part B, chapter I of this study. 
137  Until 2003, the Mouvement des Citoyens (MDC). 
138  Until 1996, the Mouvement Républicain de Gauche (MRG). 
139  Since the splits of 2002, the former UDF party alliance consists only of the core of the former 

Christian democratic party components. 
140  Since 2002, the UMP consists of the former Gaullist RPR and the split parts of the UDF 

(Democratie Libérale (DL), Centre National des Indépendants (CNI), as well as parts of the liberal 
Parti Radical and the Christian democratic-centrist Force Démocrate). From February to 
November 2002, the abbreviation UMP stood for Union pour la Majorité Présidentielle (UMP). 
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Legal position of political parties in France 
Article 4 of the French constitution defines the following : 
« Les partis et groupements politiques concourent à l'expression du suffrage. Ils se forment et 

exercent leur activité librement. Ils doivent respecter les principes de la souveraineté nationale et de la 

démocratie. »141 

 

With this article French political parties are legitimised constitutionally. However, 

since there has been a lack of genuine party law, for a long time French parties have 

differed in no way from other associations.142 Until 1988 all had the same legal basis 

(the Association Law of 1901). Still today, neither the internal organisation of political 

parties nor the terms and conditions of compliance with national sovereignty are 

specified in the French constitution.  

 

With Article 7 of the law on the ‘financial transparency of political life’ of 11 
March 1988, parties were then granted the status of a legal person and received 

permission to accept donations (see also the subheading on party financing). This 

article is therefore denominated to be the French political party statute.143 Only since 

then have French parties received public resources for their activities and were thus 

freed from the previous legal vacuum, which frequently led to questionable practices 

in party financing.144 

 

Article 7, law on the ‘financial transparency of political life', 11 March 1988:145 

« Les partis et groupements politiques se forment et exercent leur activité librement. 

Ils jouissent de la personnalité morale. Ils ont le droit d'ester en justice. Ils ont le droit 

d'acquérir à titre gratuit ou à titre onéreux des biens meubles ou immeubles: ils 

peuvent effectuer tous les actes conformes à leur mission et notamment créer et 

administrer des journaux et des instituts de formation conformément aux dispositions 

des lois en vigueur. » 

 
                                                 
141  La Constitution du 4 Octobre 1958, Titre I – de la Souveraineté, available at :  
 http://www.legifrance.gouv.fr/html/constitution/constitution2.htm#titre4 (last accesed : 25 
January 2007). 
142  Cf. Kempf 1997, p. 159. 
143  Cf. Internetpaper of the Parti Socialiste Metz-Nord, May 2006, available at: www.ps-
metz.org/sicieme/partispolitiques.pdf (last accessed: 24 January 2007). 
144  Cf. Hallermann, Andreas/ Kaim, Markus: Parteien im internationalen Vergleich, edited by the 
Landeszentrale für politische Bildung Thüringen, Erfurt 2003, p. 74. 
145  The consolidated version of 1 February 2007 is available at:  
 http://www.legifrance.gouv.fr/texteconsolide/MEEAB.htm (last accessed: 7 May 2007). 
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From both of these cited legal articles, as well as from the political practice, it follows 

that a party in France cannot be defined as an institution as it is the case, for 

example, with a party  in Germany. French parties are allowed, however, to found 

and operate newspapers and educational institutes; they can as well acquire goods 

and properties through purchase or donation. On the whole, the support of the 

candidates to be elected is the main task of a French party. But, this party function is 

not codified since each candidate is legally speaking not a candidate of his or her 

party. According to the constitution, he or she does not represent the party.146 The 

nomination of candidates is thus legally not a matter of the parties.  

 

However, political practice tells us a different story. In the reality of political life the 

parties do play an important role in the choice and nomination of the candidates. 

Hence, most candidates in parliamentary elections use the name of the political 

group or party to which they belong and  print it on ballots and election posters. But, 

this is only an option, not an obligation.147 

 

The constitutional status of parties in France is closely connected with that of the 

president. Through direct elections, which exist since 1962, the president is 

supposed to be able to exercise his office impartially independent of the benefit to the 

parties. The power to hold referenda and dissolve parliament are just two examples 

for the ability of the state president to turn directly to the French people without the 

previous consultation of the parliament. 

 

Similar to the state president, the head of government also receives far-reaching 

competences from the constitution, while the powers of the French national assembly 

in the legislative process are considerably limited. This is what allows the prime 

minister to discipline the majority in parliament, as well as constrain the complete 

work of parliament. In addition, government action is de-politicised to some extent by 

the ‘incompatibility law’: In France it is forbidden to hold government office and have 

a mandate in the national assembly at the same time. Thus, impartial experts can be 

                                                 
146  Cf. Fromont, Michel: Le statut des partis politiques en France et en Allemagne, in: Häberle, 
Peter/ Morlok, Martin/ Skouris, Vassilios (eds.): Festschrift für Dimitris Th. Tsatsos, Baden-Baden 
2003, pp. 151-163, here: p. 157. 
147  Cf. Fromont, Michel: Das Parteienrecht der EG-Staaten – Rechtsvergleichende Darstellung 
des europäischen Parteienrechts – Kurseinheit 4: Die Institution der politischen Partei in Frankreich, 
edited by: Fernuniversität Gesamthochschule Hagen 1990, p. 14. 
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appointed as ministers. Moreover, a newly elected state president likewise limits the 

influence of political party decisions on his own governance by resigning from his 

party posts at the beginning of his term.148 

 

Like the constitution, the French electoral law (code électoral) also limits the position 

of parties. The majority election law, generally applicable with some exceptions, 

highlights the personal relationship between the candidate and the voter. As a 

consequence, numerous small parties name their own candidates, while large parties 

and party alliances even name several candidates from their own ranks. This leads to 

a large array of candidates in presidential elections, behind which the individual 

parties become less visible. 

 

However, it is worthwhile to underline that the political practice outside of the 

campaign season demonstrates that the Fifth Republic is not developing into a 

presidential system according to de Gaulle’s conception, ‘in which a strong, directly 

elected state president with a ‘de-politicised’ executive and direct democratic 

processes governs above and beyond the parliament and thus also the parties.’149 

The parties were not driven out of the political decision-making process to the extent 

which de Gaulle had intended. This is explained by the fact that the parties too 

shaped the character of the presidential election with their adaptation to its 

institutional framework and made it an election based on party-dependent 

candidacies.150 

 

In sum, apart from the constitution of the Fifth Republic and laws on public financing 

or elections, practical experience shows that the political process has lost its 

plebiscitary character and is structured along party lines. The parties have significant 

influence on government formation and government policy. They organize and direct 

election campaigns, and only presidential candidates supported by parties can 

compete for the highest state office. Within the academic literature exists a 

consensus that, in many political decisions today, voting discipline within the factions 

                                                 
148  Cf. Hallermann/ Kaim 2003, p. 75. 
149  Pütz, Christine: ‘Wenn der Teufel im Beichtstuhl sitzt...’ Präsidentschaftswahlen, Parteien und 
Stabilität in der V. Republik, in: Schild, Joachim/ Uterwedde, Henrik (eds.): Frankreichs V. Republik. 
Ein Regierungssystem im Wandel, Wiesbaden 2005, pp. 127-144, here; p. 140  (translated by the 
author). 
150  Cf. ibid., p. 140f. 
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in the parliament is the rule, thus allowing parties to contribute to the stability of the 

political system. 
 

Organisational Structure of French Parties  
In comparison to German parties, French parties appear to be weaker: They have 

fewer members, less money at their disposal and they are more strongly splintered 

and volatile in their organisation. None of the French parties counts more than 150 

000 members, although the left traditionally has more members than the right. In 

2003 the Communist Party (PCF) totalled 150 000 members. The socialist party (PS) 

and the current conservative UMP each showed for about 100 000 members.151 

Since French parties are weakly organised, they are hardly able to form affiliate 

organisations.152 

 

French parties are accordingly not mass parties, but rather people’s parties in the 

way they reflect the French society. Since the 1990s, most French parties have 

introduced direct democratic decision-making processes, but their organisational 

structures differ from each other. This is demonstrated in the party bylaws analysed 

below. Their contents are not legally regulated, but they mostly contain detailed 

stipulations on the internal structure of the parties, which, even in the PS, are more or 

less oligarchic.  

 

There are no explicit legal guidelines for parties’ internal structure. The French 

Constitution, however, says in Article 4 that the parties and political groups must 

obey the principles of national sovereignty and democracy. This democratic 

imperative has not been further concretised by the legislator.153 

 

Fromont154 explains that single party members do not have any rights in the 

framework of their party, whereas members who were elected in general elections do 

have special rights according to their representative mandate. Moreover, single party 

                                                 
151  Figures according to Pütz, Christine: Wahlen und Parteien, in: Informationen zur politischen 
Bildung 285, Frankreich, edited by the Bundeszentrale für politische Bildung, p. 47. 
152  However, the Communist Party exercises significant influence on the largest workers’ union, 
the CGT. The conservatives and the socialist party operate CLUBs, such as the Mendes France, 
which serve the mutual exchange of views and develop proposals for long-term political planning. (cf. 
Fromont 1990, p. 10). 
153  Cf. Fromont 1990, p. 11. 
154  Ibid., pp. 12-13. 
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members have no right of filing a lawsuit after membership rejection; but they do 

have the right to start proceedings if party institutions did not decide according to 

their statutes. Elected members of national, regional or municipal parliaments are not 

dependant on party decisions. They can refer to their representative (‘free’) mandate 

instead of obeying party decisions. In that context, Article 27 of the French 

Constitution indicates that any imperative mandate is void (‘tout mandat impératif est 

nul’). However, in political practice voting discipline according to party or faction 

decisions is normal. 

 

According to their party statutes, French parties are differently organized. The Green 

party and the Socialist party are the only French parties that strongly achieve the 

basic principles of free representative democracy. The French Greens even assume 

a unique position in the French party system155 as their party is decentrally organised 

and grants their party offices in the regions significant importance. Internal party 

decision-making processes are oriented towards the principle of direct democracy. 

To avoid any central party institution, the Green party names its congress the ‘conseil 

elargi dénommé le Congrès’. 

 

Articles 4 and 5 of the Socialist party bylaw states that ‘the freedom of speech and 

discussion within the party is fully assured’ (Art. 4) and ‘every organ of the party is 

elected according to the proportionality principle and the d’Hondt highest averages 

method.’156 (Art. 5). In principle, a minority may also be represented as long as it has 

received more than 5 percent of the votes. Votes on the party platform and elections 

are mostly carried out in common (Art. 7), and at the national party convention the 

district associations are represented in proportion to the number of members. (Art. 

27). 

 

All other French parties also follow the principles of national sovereignty and 

democracy as fixed in the French Constitution. However, their statutes mainly 

concentrate on centralised decision-making and organisational structures that are 
defined by a low level of internal party participation. 

 

                                                 
155  Cf. Hallermann/ Kaim 2003, p. 77. 
156  Party statute of the PS, available at: http://archive.parti-socialiste.fr/tiki-
index.php?page=lesstatuts (last accessed: 30 January 2007). 

 87



To give another example, of a left wing party, the statutes of the communist party are 

based on the principle of democratic centralism. Internal party struggles are rare and 

it states in the party bylaws that ‘decisions of the higher associations are binding 

upon the lower organs. This freely chosen discipline gives the party its power.’157 In 

practice the party is led by the party functionaries. 

 

The conservative UMP, which emerged from the RPR in 2002, has centralised 

decision-making structures and party conventions play only a subordinate role 

because of the party council which is the power centre of the UMP. Its bylaws 

represent a ‘compromise between the principles of representative democracy and 

those of an oligarchy of politicians’158.  

 

The extreme right wing party ‘Front National’ is, for instance, centrally organised as 

well and tailored to its current party leader, Jean-Marie Le Pen. 

 

On the whole all main French parties’ structures include a congress, a national 

advisory council and several committees. Hierarchical organised parties like the UMP 

also have a Bureau politique that supports the work of the party president. 

 

Party Financing 
The financing system of the French parties corresponds to the description of the 

general organisation of French parties by Herbert T. Alexander: It is a mixed form of 

the ‘American, candidate- and campaign-centred model and […] the European 

parliamentary model’159. Before 1988, there was only one rudimentary legal 

framework for French parties that stated they had to finance themselves from 

member contributions, which led frequently ‘to opaque financial conduct.’160 

Prominent party financing scandals, such as the legal proceeding against Alain 

                                                 
157  Party bylaws of the PC of 2006, avaiable at: http://docushare.dmz.pcf.fr/dscgi/ds.py/Get/File-
2433/Version_finale_Statuts_33%E8me_Congr%E8s.rtf (last accessed: 30 January 2007). 
158  Fromont on the statute of the RPR, cf. same, 1990, p. 9 (translated by the author). 
159  Alexander, Herbert T.: Political Finance Regulation in International Perspective, in: Michale J. 
Malbin (ed.): Parties, Interest Groups, and Campaign Finance Laws, Washington, American 
Enterprise Institute for Public Policy 1980, pp. 333-354, quoted in Ruß 2000, p. 108. 
160  Pulch, Michael: Parteienfinanzierung in Frankreich und Großbritannien, Bonn 1987 (translated 
to English by the author). 
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Juppé (then RPR) and Henri Emmanuelli (PS) and the so-called Affaire Luchaire161 

during the times of former state president Francois Mitterand, resulted in a party 

financing law, which Mitterand himself announced on television.162 The 1988 law 

creates an assistance statute for political parties, and French parties are now 

recipients of public party financing (thus general annual state funding163), which was 

also established by this law. 

 

Since 1995, the financial affairs of the parties have been handled by a plenipotentiary 

or a ‘finance association’ that must be registered with the CNCCFP (Commission 

Nationale des Comptes de Campagne et du Financement de la vie Politique). In 

2002, over 400 parties and groupings had registered themselves in this way with the 

CNCCFP and thus received tax deductions of up to 60 percent for donations from 

private persons.164 Here, Ruß points to the problem of the risk of pure ‘subsidy 

hunters’165. However, there is the annual publication of an officially notarised budget 

report. Since 1995, donations from foreign legal persons and from domestic legal 

persons according to public law are forbidden. 

 

The key problem of French party financing is the lack of a party law. One 

consequence is the enormous share of public party financing which will probably 

continue to grow. Any indirect state funding through, for instance, political 

foundations is almost irrelevant. French political foundations’ funds are small and 

their influence is, compared to those in Germany, negligible (see Interim Report p. 

11).  
 

Revenue Structure of Party Budgets 

The private financial contributions which French parties receive are, in comparison to 

private funding of other parties in Europe relatively small. This leads to a sizeable 

contribution from the state. Private party financing is achieved mainly through 
                                                 
161  This case concerned the suspicion that the French arms company Luchaire paid 
approximately 3.3m francs in bribes to the then governing PS in order to be allowed to deliver 
weapons to Iraq during the 1982-1986 embargo.  
162   Cf. Schurig, Martin: Politikfinanzierung in Frankreich, Berlin 2006, p. 49. 
163  Cf. Interim Report, February 2007, p. 11. 
164  Cf. Schurig 2006, p. 82. As donations by natural persons are allowed: over 150 euros only by 
check, totalling no more than 4 600 euros per election per year or 7 500 euros to a party per year. 
165  Cf. Ruß, Sabine: Von der Improvisation zur Etatisierung. Die Finanzierung der französischen 
Parteien und Wahlkämpfe, in: Ruß, Sabine/ Schild, Joachim/ Schmidt, Jochen/ Stephan, Ina (eds.): 
Parteien in Frankreich. Kontinuität und Wandel in der V. Republik, Opladen 2000, pp. 99 – 122, here: 
p. 111. 
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donations and membership fees.166 But since donations from legal persons to parties 

or candidates during campaigns are banned, donations account for only about 4 

percent of the total revenue of the six largest French parties. Membership fees make 

up slightly more than 9 percent of the total revenue.167 

 

The direct public party financing from the French state budget in the amount of 

approximately 73 million euros is achieved through two columns:168  

a) The first column includes parties that fielded candidates for the national 

assembly in at least 50 districts. 

b) The second column is for parties that are represented in parliament. 

c) Since 1995, there has been an additional, special form of aid called forces 

émergentes (for recently formed political parties). 

 

Since there is no upper limit for public party financing, these public expenditures 

have shown a 400 percent increase since 1989.169 Some parties, such as the Force 

Démocrate and the Génération écologie, for example, are financed one hundred 

percent from public funds. 

 

In 2006, 32 parties in France and 20 parties in the Département d’outre mer (DOM) received 

approximately 73.2 million euros from the French state budget. Some of the largest 

recipients were:170 

- UMP (32.2m euros) 

- PS-PRG (parti radical de gauche) 20m euros 

- FN (9m euros) 

- UDF (4.6m euros) 

- PCF (3.8m euros) 

- Les Verts (2.2m euros) 

 

 
                                                 
166  Cf. ibid., p. 113. 
167  Cf. Schurig 2006, p. 57. 
168  Cf. ibid., p. 75ff. 
169  Cf. ibid., p. 75. 
170  Figures according to Prunier, Guy: Doctrine. Droit Constitutionnel. Le statut des partis 
politiques en Europe, in: Revue du droit public de la science politique en France et à l’étranger, n° 3-
2004, pp. 681-692. 
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Accounting Requirements 
The regulations, consisting of restrictive measures (ban on certain forms of revenue, 

exemption and advertising, expenditure limits in campaigns, accounting requirements 

for the monitoring organs like the CNCCFP and, in the case of presidential elections, 

not the CNCCFP but the constitutional council) and distributive measures (direct 

subsidies for parties and candidates, in-kind payments and broadcast time in the 

public media), are subject to the accounting requirements since 1988. In order to 

promote financial transparency, all holders of political office also have a wealth-

disclosure requirement.  

 

Still, control mechanisms have been improved, especially through the establishment 

of the CNCCFP in 1995 and public pressure from a more strongly sensitised voter 

clientel.171 The French party system and its financing system have therefore become 

much more institutionalised during the past two decades. The further necessity of 

reform still exists in questions of transparency and monitoring of party budgets. 

Despite the accounting requirement, Ruß172 finds fault with the fact that CNCCFP 

expenditures remain difficult to verify and that possible violations on the part of the 

parties can be only poorly sanctioned. Furthermore, the parties are not subjected to 

investigations by the auditing authority.173 Finally, the small percentage of private 

party financing starkly reflects the weak role of parties.174 The 1988 law and the 

following laws on party financing (see table below) have thus far not been able to 

prevent financial corruption.175 

 

Electoral Campaigns 
The main regulations of electoral campaigns and their financing can be found in the 

so-called code électoral. With the objective of more transparency of all financial 

transactions, and equal campaigning opportunities for all candidates these 

regulations are quite detailed. They concern, however, rather the candidates of 

presidential elections than the parties as such. In general, French parties have the 

right to broadcast their election campaign advertising in all public radio and television 

                                                 
171  Cf. Ruß 2000, p. 122. 
172  Cf. ibid. 
173  Cf. Schurig 2006, p. 124. 
174  Cf. ibid., p. 58. 
175  Ruß (2000) refers here to structural circumstances, which work in favour of corruption, such as 
elite entrenchment and underdeveloped monitoring of the executive at national and local level, which 
still exist even after the introduction of public party financing. 
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channels. The airtime during the electoral campaign phase is limited to three hours 

for all parties of the Assemblée Nationale (see also table below). In the forefront of 

the second electoral round (deuxième tour) this time is limited to one and a half 

hours.176 These time slots are equally allocated to each party. 

 

The costs of all election campaigns are legally limited for each candidate or party 

(Art. L52-4 to L52-12, Code electoral). All financial matters of a candidate as well as 

of any French party have to be handled by a plenipotentiary or a ‘finance association’ 

registered within the CNCCFP. After an accounting report to the CNCCFP, costs for 

election campaigns can be reimbursed. Regarding the presidential elections all public 

advance payments are allowed. However, there is an expenditure limit and some 

advertising possibilities are restricted. 

 

In general, election campaigns and candidate financing are much more controlled 

than party financing. The amount of public funding increased after donations of 

businesses were banned in 1995 (donations up to 150 Euros by cheque are allowed, 

the limit per election is 4600 Euros).177 Up to 50 per cent of all costs for election 

campaigns178 can be reimbursed. Those candidates having achieved more than 5 

per cent of the votes in a national or regional election can get a recompense of their 

campaigning costs. 
 

Political Foundations 
There are four main political foundations existing in France. They are directly linked 

to the UMP (Fondation pour l’innovation politique, founded in 2004), the Socialist 

Party (Fondation Jean Jaurès, founded in 1992) and the Communist Party 

(Fondation Gabriel Péri, founded in 2004). The Fondation Robert Schuman (founded 

in 1992) which supports European integration is following liberal concepts and can be 

assigned to the UDF. The Foundations’ general functions include policy analyses, the 

organisation of debates on general and actual political issues and the development 

or presentation of concrete proposals and advice. 

 

                                                 
176  Cf. Schurig 2006, p. 114. 
177  Cf. Schurig 2006, p. 94. 
178  Cf. ibid., p. 98. 
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The organisational structure of all these foundations includes a Directorate 

(directoire) or Board of Directors (Conseil d’administration), a Scientific and 

Evaluation Board (Conseil scientifique et d’évaluation) or Scientific Council (comité 

scientifique), and other staff members.179 The Foundation close to the UMP is the 

most hierarchically organised one with a Supervisory Board (Conseil de surveillance) 

and an additional audit and ethic committee. 

 

The financial support of political foundations is much lower than for instance in 

Germany180 (e.g. Friedrich Ebert Stiftung (FES) budget in 2002: about 110 million 

Euros; Budget of the Jean Jaurès Foundation in 2006:  about 2,1 million Euros)181. 

The French foundations are allowed to receive ‘donations’ (public financing)182 and, 

since 2003/2004183 also private donations, which are mainly given by enterprises.  

 

The foundations’ principles and goals differ according to their respective party or 

specialised profile. In that context the UMP foundation mentions the following goals: 

primacy of individual liberty and initiative, independence, non-partisan nature and 

transparency184. It promotes ‘innovative’ political advises for the area of society, 

education and Europe. The PS foundation185 supports research on labour 

movements and international socialism, as well as the promotion of democratic and 

humanistic ideas. Its three fields of expertise are international cooperation, history, 

studies and research. The Communist foundation186 is, as the foundation Jean 

Jaurés, also based on the principal of independence and it moreover pursues 

research on labour and communist movement, as well as proposals for a democratic 

                                                 
179  Cf. the homepages of the four foundations indicated: www.fondapol.org, www.robert-
schuman.eu, www.jean-jaures.org and www.gabrielperi.fr (all last accessed : 7 May 2007). 
180  Cf. Schurig 2006, p. 84. 
181  The figure can be found at the homepage of the foundation, available at: www.jean-jaures.org 
(7 May 2007). 
182  Cf. Schurig 2006, p. 84. 
183  Cf. the Law of 1 August 2003 on patronage, associations and foundations (loi du 1er août 
2003 relative au mécénat, aux associations et aux fondations) and the Law of 30 December 2003 on 
the finances for 2004 ( loi du 30 décembre 2003 de finances pour 2004). 
184  Regarding the last three principals see especially the ‘Ethical Charter of the ‘Fondation pour 
l’innovation politique’ ‘, available at: http://www.fondapol.org/v2/pdf/Ethical-Charter.pdf (last accessed: 
7 May 2007). 
185  Cf. the homepage of the foundation Jean Jaures, available at: www.jean-jaures.org (last 
accessed: 7 May 2007). 
186  Cf. the homepage of the foundation Gabriel Péri, available at: www.gabrielperi.fr (last 
accessed: 7 May 2007). 
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and social Europe. The Foundation Robert Schuman187 mainly promotes European 

integration, European values and ideas. Its main goals are furthering the debate on 

Europe and the support of new member states, candidate and neighbouring 

countries. 
 

Conclusions 
Referring to the two types of legal situations of political parties in EU member states 

as explained in part B, chapter I of this study, it can be concluded that French 

political parties can neither be fully assigned to type one nor to type two.188 Their 

‘fundamental role for the political process in a democratic polity’189 is still not explicitly 

recognized and not constitutionally fixed. However, the sometimes so-called party 

statute, the law of 11 March 1988 on the financial transparency of political life, is a 

French loi organique, meaning that it has constitutional status. As explained above, 

the legal situation of French parties is therefore very close to type one of the legal 

situation of political parties. All following French laws that were adopted on parties 

and/or their financial matters are lois ordinaires (ordinary laws) without any 

constitutional status. It has to be mentioned that the French party system is 

constantly undergoing changes. Increasingly, regulations on party financing have 

been adopted since the late 1980s. The French parties’ role is however still limited by 

the majority election law which highlights the candidate to the disadvantage of his or 

her party.  

 

Facing the growing number of regulations on French political parties (see below), one 

can clearly identify a general trend towards giving political parties a legal basis. The 

same applies for public party financing. Here, a general trend to better regulations 

can be observed in France (in 1988, introduction of public party financing and in 

1995, ban on donations from businesses). Party legislation is in fact undergoing a 

dynamic development. This mainly concerns, however, party financing. 
 

                                                 
187  Cf. the homepage the foundation Robert Schuman, available at: www.robert-schuman.eu (last 
accessed: 7 May 2007). 
188  Cf. part B, chapter I of this study. 
189  Ibid. 
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TABLE 2: Primary and Secondary French Party Law190 
 

Art. 4 of the Constitution of the Fifth Republic, 4 October 1958 (Constitution du 4 octobre 1958): 

Art. 4. – « Les partis et groupements politiques concourent à l'expression du suffrage. Ils se forment et 
exercent leur activité librement. Ils doivent respecter les principes de la souveraineté nationale et de la 
démocratie. » 

Law of 11 March 1988 on the financial transparency of political life (Loi du 11 mars 1988 relative à la 
transparence financière de la vie politique): 
Art. 7 – « Les partis et groupements politiques se forment et exercent leur activité librement. Ils 
jouissent de la personnalité morale. Ils ont le droit d'ester en justice. Ils ont le droit d'acquérir à titre 
gratuit ou à titre onéreux des biens meubles ou immeubles: ils peuvent effectuer tous les actes 
conformes à leur mission et notamment créer et administrer des journaux et des instituts de formation 
conformément aux dispositions des lois en vigueur. »191 

 The law of 11 March 1988 is a so-called loi organique, which means that it has constitutional status. 
All following laws are lois ordinaires (ordinary laws). 

Law of 1 July 1901 on association contract (Loi du 1er juillet 1901 relative au contrat d’association) 

Law of 15 January 1990 on the limiting of campaign expenditures and on reporting the financing of 
political activities (Loi du 15 janvier 1990 relative à la limitation des dépenses électorales et à la 
clarification du financement des activités politiques) : 
– Obligatory recourse to a plenipotentiary (mandataire financier) that monitors party campaign 
financing and accounting (since 1995, before the Commission nationale des comptes de campagne et 
du financement de la vie politique (CNCCFP)). 

Law of 29 January 1993 on corruption prevention and on the transparency of economic life and public 
transactions (Loi du 29 janvier 1993 relative à la prévention de la corruption et à la transparence de la 
vie économique et des procédures publiques): 
- Formation of a central authority for corruption prevention. 

Law of 19 January 1995 on the financing of political life (Loi du 19 janvier 1995 relative au 
financement de la vie politique):  

– Ban on donations from businesses, additional regulations on private donations, accounting and 
publication requirement of party campaign resources, formation of the CNCCFP for oversight of the 
political and campaign financing. 

Law of 6 June 2000 on parity in candidate nomination (Loi du 6 juin 2000 tendant à favoriser l'égal 
accès des femmes et des hommes aux mandats électoraux et fonctions électives): 
– Financial penalty if parity in candidate nomination is violated. 

Law of 11 April 2003 on regional and European elections and on public party financing (Loi du 11 avril 
2003 relative à l'élection des conseillers régionaux et des représentants au Parlement Européen ainsi 
qu'à l'aide publique aux partis politiques): 
– Parties that would like to receive money from the first column of public party financing must receive 
at least 1 percent of the vote in national elections (introduction of the 1 percent hurdle). 

Law of 30 December 2005 on the finances for 2006 (Loi du 30 décembre 2005 de finances pour 
2006): 

                                                 
190  Author’s compilation on the basis of the French internet service ‘Service public de l’accès au 
droit’ (available at: www.legifrance.gouv.fr) and Ruß 2000, p. 109. 
191  The consolidated version of 1 February 2007 is available at: 
http://www.legifrance.gouv.fr/texteconsolide/MEEAB.htm (last accessed: 7 May 2007). 
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– Allows party donations by bank transfers, automatic bank withdrawals and credit cards. 

Electoral law (Code électoral) 

– Fixes in 568 articles the set of rules for the national, regional and local elections (legislative part) 

Article L 167-1 regarding election propaganda: « Les partis et groupements peuvent utiliser les 
antennes du service public de radiodiffusion et de télévision pour leur campagne en vue des élections 
législatives. Chaque émission est diffusée par les sociétés nationales de télévision et de radiodiffusion 
sonore. »192

 

Bylaws of the individual parties 

- Les nouveaux statuts de l’Union pour un Mouvement Populaire, 17 Novembre 2002 

- Les statuts du Parti socialiste, mis à jour du Congrès de Mans, 20 Novembre 2005 

- Les statuts de l’Union pour la Démocratie Française, 12 Mai 1978 

- Les statuts des Verts adoptés par référendum le 17 octobre 1994 

- Les statuts du Parti Communiste Français, mis à jour au 33ème Congrès du 25 mars 2006 

 

                                                 
192  Code électoral, accessible at: 
http://www.legifrance.gouv.fr/WAspad/UnCode?code=CELECTOL.rcv (last accessed: 7 May 2007). 
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The Current Legal Situation of Political Parties in Estonia 

 

 
Introduction 
Like all other MOE countries, Estonia did not have a legal framework for political 

parties at the time of political change.193 The re-establishment of political pluralism 

necessitated new legal regulations. It was hardly possible to tie in with historical 

examples of the interwar period.194 Consequently, the Estonian party law primarily 

took inspiration from foreign role models (Finnish, German and Swedish law).195  

Moreover, the two following fundamental decisions mainly characterise the formation 

of the Estonian party law: 

 

1) First and foremost, the parties ought to be considered as organisations under 

private law, and not as public organisations. This decision traces back to the 

negative experiences with the communist ‘state party’. 

2) The boundaries of party activity had to be clearly defined, especially in the 

relationship to the state. This called for a special Political Parties Act. 

 

Hence, the Estonian party law categorises parties as non-profit associations (in the 

Estonian constitution, parties are designated as being equivalent to non-profit 

associations, and the Non-Profit Associations Act also applies to political parties as 

lex generalis). At the same time, the Political Parties Act emphasizes their special 

role in contrast to other associations. 

 

During the following years, legal regulations were being continually improved in order 

to adapt them to the altered conditions (the political systems of CEEC are still in flux). 

Thus, new obligations and restrictions were introduced into the Political Parties 
                                                 
193  Cf. Tsatsos, Dimitris Th. und Zdzislaw Kedzia (1994): ‘Gesamtwürdigung’ in: Dimitris Th. Tsatsos 

und Zdzislaw Kedzia (eds.): Parteienrecht in mittel- und osteuropäischen Staaten. 
Entstehungsmomente des Parteienrechts in Bulgarien, Litauen, Polen, Rußland, der Slowakei, 
Tschechien und Ungarn. Baden-Baden: Nomos, pp. 325-46. 

194  Even before the soviet era, almost none of the MOE countries had a sound legal framework for 
parties. 

195  Information from Mart Nutt, the then chairman of the constitutional law commission (later 
constitutional commission), received via e-mail on 27.04.2007. 
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Act196 and other laws (Non-Profit Associations Act, Anti-Corruptions Act, Public 

Service Act and different election laws) almost annually. As a result of the increasing 

adjustment, the parties moved more and more into the realm of public organisations, 

which is also primarily connected with the intense expansion of state financing. At the 

same time, this development reflects the understanding that political parties 

constitute an important democratic infrastructure for the functioning of representative 

and liberal democracy.197 
 

Legal position of political parties in Estonia  
 is reflected primarily in the following 

) The Constitution of the Republic of Estonia (1992) 
 a row with other non-profit 

) The Non-Profit Associations Act (1996) 
pects of association 

                                                

The definition of political parties as social actors

three legal acts: 

 

1
The Estonian constitution refers to parties rather shortly in

organisations, without mentioning the special functions of parties: ‘Everyone has the 

right to form non-profit associations. Only Estonian citizens may belong to political 

parties. […]’198 Thus, the Estonian constitution takes after the constitutions of Latvia 

and Lithuania, while differing from the ones of Poland and Hungary, which specify 

party functions in greater detail (cf. report). Furthermore, the constitution outlaws 

associations and parties that have the aim of changing the constitutional order by 

force. Only courts are allowed to adjudicate upon this basic principle.199 

 

2
The Non-Profit Associations Act as lex generalis regulates all as

activity and thus also applies to political parties, which according to their legal status 

also count as associations under private law.200 This Act regulates the greatest part 

 
196  Amendments of 16.05.1996, 6.06.1996, 17.06.1998, 17.02.1999, 29.01.2002, 13.03.2002, 

7.05.2002, 12.06.2002, 3.12.2002, 18.12.2002, 18.12.2003, 28.06.2005, 12.10.2005, 11.10.2006, 
9.11.2006. 

197  Cf. Sikk, Allan (2006): ‘From Private Organizations to democratic Infrastructure: Political Parties 
and the State in Estonia’, in: Journal of Communist Studies and Transition Politics, Vol. 22, No. 3, 
p. 341-361. P. 342. 

198  The Constitution of the Republic of Estonia, § 48. 
199  Ibid. 
200  ‘A political party shall be a non-profit association. The Non-profit Associations Act applies to 

political parties in so far as this Act does not provide otherwise.” Political Parties Act, § 1(2). 
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of party activities in terms of name (§4), formation (chapter 2), as well as in terms of 

statutes (§ 7) or organs and voting system (chapter 4).201 

 

3) The Political Parties Act (1994) 
As lex specialis, the comparatively short Political Parties Act can be seen as a pre-

curser complementation to the Non-Profit Associations Act with few, but essential, 

provisions. These apply for parties exclusively and are to give consideration to their 

special functions.202 Chapter one (general provisions) initially defines the political 

party in the following way: ”A political party is a voluntary political association of 

Estonian citizens which is registered pursuant to the procedure provided for in this 

Act and the objective of which is to express the political interests of its members and 

supporters and to exercise state and local government authority”.203 Consequently, 

parties differ from other associations due to their exclusive right of political 

representation: if an organisation wants to become politically active, it has to be 

registered as a ‘political party’.204 Paragraph 2 names the parties’ means to achieve 

their aims: the presentation of candidates and conduct of election campaigns, activity 

in parliament, etc. Furthermore, the restrictions on activities of political parties205 and 

membership206 are determined (cf. the chapter further down). Moreover, the Political 

Parties Act consists of the following chapters: foundation and organisation of 

activities of political parties, assets and funds of political parties (among them: party 

financing, the annual report, publicity of donations and campaigning costs), and 

implementing provisions. 

 

As mentioned above, the Political Parties Act has continually been changed in order 

to give consideration to the advancement of the parties and in order to limit their 

activities respectively. The financing system has been altered dramatically, the 

reporting reformed, the number of members necessary for registration increased to 

1000207 and election coalitions have been prohibited for national (1998) as well as 

                                                 
201  The Non-Profit Associations Act (1996). 
202  Here, the negative connotation of the term ‘party’ has to be noted. Thus, Estonian laws as well as 

the parties themselves consistently use the word ‘erakond’. The term ‘party’ is considered as 
historically burdened and is also hardly ever used in public debates.  

203  Political Parties Act, § 1(1). 
204  Cf. Sikk (footnote 119), p. 344. 
205  Political Parties Act, § 3 und 4. 
206  Ibid., § 5. 
207  This law was introduced in 1998. With a population of 1.3 million and a number of approximately 

850.000 voters, a minimum of 1,000 party members is relatively high. 
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local government council elections (2002). All this has strengthened the parties’ role 

in the political system; on the other hand the original separation of political parties 

and the state was abandoned. 

 

Other laws 
Further provisions concerning political parties can be found in the Anti-Corruption Act 

(1999) and the Public Service Act (1995), which amongst others regulates 

(economic) conflicts of interest between civil servant status and party (membership). 

In the course of the amendment of the Anti-Corruption Act in 2004 a new 

parliamentary committee was introduced, which takes control of the parties’ election 

campaign costs (cf. the chapter further down). Furthermore, the various election acts 

have to be mentioned (Riigikogu Election Act (2002), Local Government Council 

Election Act (2002) und European Parliament Election Act (2002)), as well as the 

Riigikogu Internal Rules Act (1992) and Riigikogu Rules of Procedure Act (2003).  

 

Organisational Structure of Estonian Parties  
In comparison to Germany, Estonian laws make only few provisions with regard to 

the parties’ inner organisation. On the one hand, this results from the principle of 

internal autonomy,208 which is quite widespread in Eastern Europe. On the other 

hand, it also results from the notion that parties ought to have enough room for 

spontaneous development in order not to obstruct the political process.209 Thus, 

Estonian laws also abstain from internal democracy as a compulsive structural 

principle, which initially might be surprising against the background of experiences 

with the communist party.210 

 

In the case of Estonia, most organisational regulations are put on record in the Non-

Profit Associations Act. The Political Parties Act completes these organisational 

regulations by a few principles. Similarly to Western Europe, the general meeting and 

the management board (party executive) are named as compulsory institutions.211 

Additionally, a meeting of proxies can be elected, which performs the duties of the 

                                                 
208  According to § 4(3) of the Political Parties Act Interference in the internal matters of a political 

party, except in special cases permitted by law, is prohibited. 
209  Cf. Tsatsos and Kedzia (footnote 115) 
210  Tsatsos and Kedzia, p. 336 (footnote 115). 
211  Non-Profit Associations Act § 18 (1) and § 26 (1). 
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general meeting to the extent specified by the articles of association.212 Furthermore, 

the statute may (but does not have to) prescribe that another body in addition to the 

management board be appointed for the performance of specific legal acts.213 The 

activities of political parties shall be based on their statute and the political activity 

shall be based on a program.214 

 

In contrast to Germany, the party itself can determine the voting procedures and the 

conditions for calling the general meeting.215 The general meeting appoints the 

members of the party executive unless the statute prescribes otherwise.216 In the 

same way, the minimum number of members of the management board shall be 

prescribed by the statute.217 The statute also sets out the rights of their members.218 

 

The party executive decides on the exclusion of a member in specific cases, which 

are designated by the statute. The statute may prescribe that exclusion of members 

is decided by the general meeting.219 Regardless of the provisions of the statute, a 

member may be excluded due to failure to adhere to the statute or for significantly 

damaging the association.220 

 

It is allowed to form structural sub-units.221 However, they shall not found sub-units in 

institutions, enterprises or organisations.222 Existing similarly in other Central and 

Eastern European countries (CEEC) (Lithuania, Poland, Slovakia, Czech, Hungary), 

this restriction goes back to the negative experiences with the Communist Party, 

which was particularly active in these domains.223 Special associations (such as 

organizations of women, youth, etc.) are not legally provided for, however, they are 

either accepted by the articles of association or they simply exist in practice. Thus, 

the established parties (the Reform Party, the Centre Party and the People’s Union) 

                                                 
212  Ibid. § 25. 
213  Ibid. § 31. 
214  Political Parties Act § 7. 
215  Non-Profit Associations Act § 20(2) and § 7. 
216  Ibid. § 28 (1). 
217  Ibid. § 26(1). 
218  Ibid. § 7. The Political Parties Act only mentiones the members’ voting right at general meetings (§ 

91). 
219  Non-Profit Associations Act § 16. 
220  Ibid. § 16(2) 
221  Ibid. § 33 (1) 
222  Political Parties Act § 3(1) 
223  Tsatsos and Kedzia (footnote 115), p. 335. 
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all have youth, women, and senior organisations. Party foundations are neither 

provided for legally nor do they exist in practice.  
 

Party Financing 

The Political Parties Act prescribes a mixed system of party financing: the 

membership fees, allocations from the state budget, donations of natural persons 

and income earned on the assets are the source of the funds of the political party.224  

Moreover, a political party may enter into a loan or credit agreement,225 which is 

primarily availed in the years of parliamentary elections. Anonymous and concealed 

donations are prohibited,226 so are donations by legal persons.227 The party shall 

maintain a register of donations and publish it on its webpage.228 In contrast to 

Germany, natural persons cannot claim tax relief on contributions given to parties. 

 

Compared to other eastern European countries, Estonia has a relatively long history 

of public party financing; the provisions for it were set down already in 1994 and 

parties have received donations from the state budget since 1996.229 The total 

amount of subsidies is fixed in the state budget and is thus subject to annual 

changes. The effective threshold for public financing is the national electoral 

threshold of 5 percent, whereas one half of the allocations is distributed in proportion 

to the number of votes received in the previous parliamentary elections and the 

remaining amount in proportion to the number of votes received in the previous local 

government council elections.230 A political party which fails to reach the election 

threshold but receives at least 1 per cent of the votes is allocated 150 000 EEK from 

the state budget per year (approx. €10,000); a party with 4 per cent of the votes is 

entitled to an allocation of 250 000 EEK (approx. €16,000).231 

 

In practice, state subsidies make up the greatest part of the established parties’ 

funds since 2003: according to the parties’ annual reports, state subsidies constituted 

                                                 
224  Political Parties Act § 121(1). 
225  Ibid. §121(4). 
226  Ibid. §121(2). The same paragraph is in force for the definition of  ‘concealed” donations. 
227  Ibid. § 123(4). 
228  Ibid. § 123(1). The principle of the publicity of donations applies:  The amount of the donations and 

the names of the donors are public.  
229  The German model of public party financing served as a prototype for the Estonian regulation. 
230  Political Parties Act § 125(1). 
231  Ibid. § 125(2). 
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almost 95 per cent of their total funds in the first quarter of 2004.232 The second most 

important financing source is (private) donations; neither membership fees nor 

earnings from business (real estate) constitute an important source for any of the 

Estonian parties.233 The important role of the state in party financing goes back to a 

reform in 2003 when donations from legal persons were prohibited and state 

subsidies were increased threefold (cf. table). This amendment, which was to restrict 

the economy’s influence on politics,234 has in return increased the parties’ 

dependence on the state. However, the outcome of the reform remains doubtful 

because of the continuation of corrupt corporate donations due to the lack of effective 

control (see below). Estonian party financing thus remains an important topic of 

public discussion (cf. the following chapter). 

 
TABLE 1: Public Subsidies to Political Parties in Estonia, 1996-2005 
(Source: Sikk, Allan (2006): ‘From Private Organizations to democratic Infrastructure: Political Parties 
and the State in Estonia’, in: Journal of Communist Studies and Transition Politics, Vol. 22, No. 3, p. 
348.) 
 
Year 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 

Million euro 0.32 0.64 0.84 0.54 1.02 1.28 1.28 1.28 3.83 3.83 

 

Accounting Requirements 

By law, political parties that receive allocations from the state budget shall conduct 

an audit in order to prepare an annual economic activity report.235 The general 

meeting approves the report, which is published on the webpage of the political party 

and in Riigi Teataja Lisa (the official journal).236 Furthermore, the parties shall submit, 

within one month after the election day, a report concerning expenses incurred and 

sources of funds used for the conduct of the election campaign.237 From 2004, the 

report is to be forwarded to a parliamentary select committee on the application of 

the Anti-Corruption Act.238 This amendment was introduced on the grounds that the 

                                                 
232  Sikk (footnote 119), p. 350. 
233  Sikk, Allan (2003): ‘A Cartel Party System in a Post-Communist Country? The Case of Estonia”. 

Paper prepared for the ECPR General Conference, Marburg, 18-21 September 2003, p. 11. 
234  Effectively, corporate donations constituted the largest part of the funds of political parties up to 

2003. Cf. the example of Latvia, where there is no public party financing up to today and where 
parties are (almost exclusively) financed by enterprises. 

235  Political Parties Act § 122 (1). 
236  Ibid. § 122. 
237  Ibid., § 124. Riigikogu Election Act Chapter 11, Local Government Council Election Act Chapter 

10, European Parliament Elections Act Chapter 10. 
238  Anti-Corruption Act § 14(2). 
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formerly responsible national electoral committee did not have enough resources to 

check them effectively. Violations of the procedures are punishable by a fine.239 

 

Oversight in the field of party funding undoubtedly remains the weak point of the 

Estonian party law. Thus, the Estonian legal chancellor240 Allar Jõks has continually 

criticised the lack of control over concealed donations: both the auditor and the 

parliamentary committee lack any such capacities. As a matter of fact, there are 

many examples of parties receiving generous donations from low-income-earner or 

even unemployed. Moreover, the parliamentary committee audits just a limited 

section of party finances (campaigning expenditure); in addition, his independence is 

not guaranteed: the parties effectively check their own declarations.241 In 2003, 

submitting the declarations to the state auditor has also been discussed, but the idea 

was rejected as this might divert attention away from the state auditor’s main 

tasks.242 
 

Electoral Campaigns 

Over and above regulations in use in Western Europe (e.g. prohibition of active 

election campaigning on election day), the Estonian Law provides for some further 

restrictions. In June 2005, a prohibition of political outdoor advertising within 40 days 

before the election day was decided.243 This was justified by the wish to limit the 

widespread megalomania concerning campaigning costs and the role of money in 

obtaining political power. As a matter of fact, Estonian parties have conducted 

increasingly professional and cost-intensive election campaigns since 1995, because 

the law does not allow for a free allocation of television and radio air time for 

campaigning purposes, unlike in Poland, for example. 

 
Since their inception, there have been criticism and attempts to modify these 

regulations. Particularly the legal chancellor Allar Jõks is of the opinion that a 
                                                 
239  Political Parties Act § 1215. 
240  The Chancellor of Justice is a kind of ombudsman: an independent official who reviews the 

legislation for conformity with the Constitution and the Acts of the Republic of Estonia. He also 
analyses proposals made to him or her concerning the amendment of Acts, and, if necessary, 
presents a report to the parliament. The Chancellor of Justice also resolves discrimination disputes 
which arise between persons in private law on the basis of the Constitution and other Acts. 
Chancellor of Justice Act, § 1. 

241  ‘Jõks: erakondade rahastamine ei vasta põhiseadusele’, in: Postimees, 18.05.2006. 
242  Cf. Sikk (footnote 119), p. 351. 
243  Political advertising on buildings, on public transport and cabs. Riigikogu Election Act § 51, Local 

Government Council Election Act § 61, European Parliament Elections Act § 51. 
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complete prohibition is unconstitutional.244 After the last parliamentary election in 

March 2007, one of the governing parties, SDE, proposed to limit campaign 

expenditures altogether.  

 
Conclusions 

A characteristic of Estonian party legislation is its strong dynamic. With the intention 

to draw a clear-cut division between political parties and the state, the Estonian law 

initially categorized political parties as societal actors. After a time of comparatively 

great autonomy, political parties developed into organizations increasingly regulated 

by the state. This tendency was further strengthened by the extension of public party 

funding in the course of the last few years.  

 

The regular amendments to party law and the detailed codification allow for a 

classification of Estonian party law under the first type of party legislation (cf. part B, 

chapter I of this study). All in all, a tendency toward juridification similar to Western 

European states can be observed. At the same time, this development turns out to 

be even more dramatic in the case of Eastern European states, because their 

political systems are changing dynamically, and there are attempts to react to these 

tendencies with numerous legal amendments. 

 

                                                 
244  Cf. the speech of legal chancellor Allar Jõks in the Estonian parliment, 6.09.2005. 

http://www.oiguskantsler.ee/?pageID=107&print=1 
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TABLE 2: Primary and Secondary Estonian Party Law 
 
The Constitution of the Republic of Estonia (passed 28 June 1992, last amended 5 October 
2003) 
§ 48: 
Everyone has the right to form non-profit associations. Only Estonian citizens may belong to 
political parties. 
The establishment of organisations and unions which possess weapons, are militarily 
organised or perform military exercises requires prior permission, for which the conditions 
and procedure of issuance shall be provided by law. 
Organisations, unions, and political parties whose aims or activities are directed at changing 
the constitutional order of Estonia by force, or are otherwise in conflict with the law providing 
for criminal liability, are prohibited. 
Only a court may terminate or suspend the activities of, or fine, an organisation, union or 
political party, for a violation of the law. 
Political Parties Act (passed 11 May 1994, last amended 9 November 2006) has four main 
chapters: 

- General provisions (Definition of political party, Means for achieving objectives of 
political party, Restrictions on activities of political parties etc.) 

- Foundation and Organisation of Activities of Political Parties 
- Assets and Funds of Political Parties 
- Liability 

§ 1. Definition of a political party 
(1) A political party (political party [partei]) is a voluntary political association of Estonian 
citizens which is registered pursuant to the procedure provided for in this Act and the 
objective of which is to express the political interests of its members and supporters and to 
exercise state and local government authority. 
(2) A political party shall be a non-profit association. The Non-profit Associations Act applies 
to political parties in so far as this Act does not provide otherwise. 
Non-profit Associations Act (passed 6 June 1996, last amended 6.12.2006) 

- Applies to political parties (see above) 
Anti-Corruption Act (passed 27 January 1999, last amended 24.01.2007) 

- Prohibition of property transactions of representatives of the state or a local 
government with a political party of which he or she is a member or over the activities 
of which he or she exercises supervision (§ 24) 

Public Service Act (passed 25 January 1995, last amended 10.05.2006) 
- A state official shall not receive income from a party over which he or she exercises 

supervision in performing his or her functions (§ 71) 
- Prohibition of property transactions of public servants with political party of which he 

or she is a member or over the activities of which he or she exercises supervision (§ 
76) 

- Obligation to resign from union or political party (§ 174) 
- Obligation to resign from bodies of political party (§ 175) 

Riigikogu [Estonian Parliament] Election Act (passed 7 June 1994, last amended 7.06.2006) 
Local Government Council Election Act (passed 27 March 2002, last amended 11.10.2006) 
European Parliament Election Act (Passed 18 December 2002, last amende16.11.2006) 

- Political Parties (§ 25) 
Riigikogu Internal Rules Act (passed 9 November 1992, last amended 18.12.2002) 

- Alternate members (§ 11) 
Riigikogu Rules of Procedure Act (passed 11 February 2003, last amended 16.02.2006) 

- Order of posing questions (§ 145) 
- Formation of factions (§ 40) 

 106



 

The Current Legal Situation of Political Parties in Poland  

 

 
Introduction 
At the time of the political transition in the 1990s, Poland had roughly the same 

starting conditions as many other Eastern European countries. There was no legal 

framework for political parties, although in contrast to Estonia we can talk of a certain 

‘party plurality’ already existing in the time of the ex-communist regime of Poland.245 

Notwithstanding, the communist PZPR dominated the system and was not to be 

restricted in its activities by any legal order, according to the prevailing ideology. 

 

Due to a lack of historical precedence Poland resorted to the German experience 

when creating its own party law in the early 1990s. Both, article 21 of the German 

constitution and the German Law on Political Parties served as points of reference in 

the Polish debate.246 In both countries, Estonia and Poland the maxim of separation 

of political parties from the state played a decisive role. However, Poland chose a 

different path compared to Estonia, which classifies parties as social organisations or 

associations. The Polish parties, however, obtain a separate legal status that 

distinguishes them sharply from both the state and other social associations. This 

was achieved by: 

 

1) A comprehensive Act on Political Parties, which as a lex generalis applies only to 

political parties and covers all aspects of party activity. It constitutes the core of 

the party legislation which is completed by different electoral laws; 

2) the creation of a separate register of political parties (in contrast to Estonia's non-

profit associations and foundations register); 

                                                 
245  Next to the communist PZPR (Polish United Workers' Party) the following parties existed: ZSL 

(United People's Party), SD (Democratic Party). 
246  Kedzia, Zdzislaw (1994): ‘Das Parteienrecht in Polen’, in: Dimitris Th. Tsatsos und Zdzislaw 

Kedzia (eds.): Parteienrecht in mittel- und osteuropäischen Staaten. Entstehungsmomente des 
Parteienrechts in Bulgarien, Litauen, Polen, Russland, der Slowakei, Tschechien und Ungarn. 
Baden-Baden: Nomos, pp. 115-166. 
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3) special legal provisions, which secure the separation of the state from political 

parties. According to article 6 of the Act on Political Parties, for instance, political 

parties are not allowed to realise duties reserved by law to public authorities. 

 

Similar to Estonia and in line with the dynamic development of the political system as 

a whole, Polish party law and understanding of political parties have changed 

considerably. After several reforms of legislative acts (Act on Political Parties and the 

electoral laws) and the passage of additional legislation, party activity was 

significantly restricted. At the same time (like in Estonia) the funding of the political 

parties was expanded, resulting in a dramatically increased dependency of political 

parties on the state since 2001. Therefore, the original principle of separation of state 

from political parties can not be maintained any longer. After the strong differentiation 

of the party law Poland can clearly be classified under the first type of party 

legislation (cf. part B, chapter I of this study). 

 

Legal position of political parties in Poland  
The Polish law explicitly separates political parties from other social organisations. 

This is reflected in the respective clauses of both the Polish constitution and the Act 

on Political Parties. 

 

1) The Constitution of the Republic of Poland of 2nd April 1997 
The so-called ‘party article’ of the Polish constitution is placed prominently in Chapter 

one which outlines the principles of the state order. As political parties are mentioned 

in article 11 immediately after the identification of the legislative, executive and 

judicial branch (article 10), they are related directly to the state authority. A political 

party is defined by its aim: ‘[…] their purpose shall be to influence the formulation of 

the policy of the State by democratic means’.247 It is therefore this immediate link to 

the state authority which distinguishes political parties from other social organisations 

mentioned separately in article 12. 

 

Article 11 ensures the freedom of creation and functioning of political parties and 

requires that they shall be founded on the principle of voluntariness and upon the 

                                                 
247  The Constitution of the Republic of Poland of 2nd April 1997, Art. 11(1). 
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equality of their members.248 The publicity of party funding is mentioned 

separately.249 As a legacy of Poland’s modern history, article 13 explicitly prohibits 

political parties and social organisations whose programmes are based on the 

totalitarian methods and activities of Nazism, Fascism, Communism etc.250 

 
2) The Act of 27th June 1997 on Political Parties251 
The comprehensive Act on Political Parties serves as lex generalis and covers all 

aspects of party activity. By contrast, Estonian party law subsumes political parties 

under the more general Non-Profit Associations Act and attributes a supplementary 

function to the party law. 

 

Article 1 of the act completes the constitutional definition of a political party (this 

dichotomy is a peculiarity of Polish law): ‘A political party shall be a voluntary 

organization acting under a definite name, whose aim is to participate in public life 

through exerting, by democratic means, an influence on creating of the state policy or 

to exercise public power.’252 The objective of party activity is defined more precisely 

than in the Constitution: participating in public life, influencing the creation of state 

policies and the exercising of public power. Article 6 stresses the separation of 

political parties from the state by prohibiting the exercise of duties reserved by law to 

public authorities (cf. Introduction). Furthermore, the Act of Political Parties has the 

following parts: 1) Structure of political parties and principles of their activity, 2) 

Register of political parties, 3) Finances and financing of political parties, 4) 

Proceedings in the cases of discrepancy in the aims or activities of a political party 

with the Constitution of the Republic of Poland, 5) Liquidation of a political party, 6) 

Punitive provisions, 7) Amendments to the provisions in force, 8) Transitional and 

final provisions. 

 

As the Polish legal system does not differentiate between public and private law, 

from a legal point of view political parties are neither associations under private law 

                                                 
248  Ibid. 
249  Ibid, Art. 11(2). 
250  Ibid, Art 13. 
251  Dziennik Ustaw of the Republic of Poland No. 98, item 604 (unified text: Dziennik Ustaw of 2001, 

No. 79, item 857); amended: Dziennik Ustaw of 2001, No. 154, item 1802; of 2002, No. 127, item 
1089; of 2003, No 57, item 507 and of 2004, No. 25, item 219).  National electoral office: 
www.wybory2005.pkw.gov.pl/ALL/pliki/ AKTY_PRAWNE/ustawy/The_act_on_parties.rtf 

252  The Act of 27th June 1997 on Political Parties, Art. 1. 
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(like in Estonia) nor statutory corporations or constitutional bodies. The Act of 

Political Parties describes them as ‘voluntary organizations’.253 Only by registering in 

the register of political parties do they acquire their legal capacity.254 

 

Similar to the Estonian case, the Act of Political Parties has been continuously 

amended. As a result of the adoption of the new Act of Political Parties (1997) and 

several reforms the original eight articles of the first Act (1990) increased eightfold. 

Especially the provisions on funding and accountability of parties were subject of 

manifold legal amendments. 

 
Other laws: 
The party law is primarily supplemented by different electoral laws255 which as lex 

specialis do not only make provisions for the organisation of the elections but also for 

the campaigning (e.g. limits for electoral spending), the creation of so-called election 

committees by political parties and the campaign funding. Other matters are 

regulated by secondary legislation such as party funding by numerous ordinances of 

the ministry of finance.256 

 

Organisational Structure of Polish Parties  
According to the principle of internal autonomy of political parties (widespread in 

Eastern European states, cf. Estonian case study), there are only few legal rules 

regulating the organisational structure of Polish parties. While the 1990 Act of 

Political Parties did not mention the internal organisation at all, the 1997 Act of 

Political Parties included some provisions on organisation of political parties. Parties 

                                                 
253  Ibid. 
254  Ibid., Art. 1.2. Cf. also Art. 16: ‘The political party shall acquire legal capacity on confirmation of the 

registration.’ Chapter 3 includes regulations on the register of political parties. 
255  Law on the Election of the President of the Republic of Poland dated 27th September 1990 

(Dziennik Ustaw 2000, No. 47, Pos. 544, as amended), Law on Elections to Local Self-
Governments dated 16th July 1998 (Dziennik Ustaw 2003, No. 159, Pos. 1547, as amended), The 
Act of 12th April 2001 on Elections to the Sejm of the Republic of Poland and to the Senate of the 
Republic of Poland  (Dziennik Ustaw 2001, No. 46, Pos. 499, as amended), Law on the Direct 
Election of the Village, Town and City Administrator dated 20th June 2002 (Dziennik Ustaw 2002, 
No. 113, Pos. 984, as amended), the Act on 23 January 2004 on Elections to the European 
Parliament. 

256  Ordinance of 18th February 2003 on reporting financing sources (Dziennik Ustaw 2003, No. 269, 
Pos. 33), Ordinance of 18th February 2003 on financial information concerning subsidies and 
expenditures incurred there under (Dziennik Ustaw 2003, No. 269, Pos. 33), Ordinance of 18th 
February 2003 on State budget subsidies to political parties (Dziennik Ustaw 2003, No. 267, Pos. 
33), Ordinance of 23rd January 2003 on political party financial reporting (Dziennik Ustaw No. 118, 
Pos. 11). 
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are free to decide their organisational structure,257 only the following two rules restrict 

this autonomy: 

 

• The principle of democracy as the fundamental principle for party structure and 

activity (cf. Estonia where this provision is missing): ‘Political parties shall 

create their structures and basic activities in accordance to democracy 

objectives, especially they have to ensure openness of structures, party organs 

have to be formed in elections and their resolutions have to be adopted by 

majority of the votes cast by its members.’258 

• The ban on establishing party subunits ‘on the terrain of workshops’.259 Due to 

the same negative experiences with the communist party (which was present at 

workplaces where subunits of the communist party played a decisive role), 

Estonia has a similar provision. 

 

Beyond that the party law hardly regulates the organisational structure of political 

parties.260  They are to have a statute and a program. With regard to the statute, 

political parties have great autonomy. It determines the rights and duties of the 

members, the party's organs and the modalities of their election, the methods of 

creation and liquidation of territorial units, the introduction of changes to the charter 

and the dissolution of the party.261 The statute is required to be passed by a general 

assembly or a meeting of representatives according to democratic rules.262 A 

separate article completing the respective constitutional clause on voluntariness of 

party membership263 stresses the party members' right to withdrawal.264 

 

Significantly, the organs of a political party are only mentioned in general terms 

without making any precise guidelines: ‘[..] party organs have to be formed in 

elections […]’.265 According to article 9 the statute has to determine a ‘[…] political 

party's organs, especially organs which represent the political party outside and are 
                                                 
257  Cf. Kedzia (footnote 168), p. 140. 
258  The Act of 27th June 1997 on Political Parties, Art. 8. 
259  Ibid, Art. 7. 
260  Cf.. The Act of 27th June 1997 on Political , Chapter 2 ‘Structure of political parties and principles 

of their activity’. 
261  Ibid., Art. 9(1). 
262  Ibid, Art. 9.2. 
263  The Constitution of the Republic of Poland of 2nd April 1997, Art. 11. 
264  The Act of 27th June 1997 on Political Parties, Art. 10: ‘The member of a political party shall have 

the right to withdrawal.’ 
265  The Act of 27th June 1997 on Political Parties, Art. 8. 
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entitled to undertake financial obligations […]’. In practice, however, Polish parties 

have quite similar organizational structures: the general assembly composed of 

elected representatives, members of the central party organs, deputies and senators 

of the party is the highest party organ. They elect the central party organs generally 

consisting of 1) a collegial organ (the highest party organ in between general 

assembly meetings - council, board etc.), 2) a president or a collegial executive 

organ, 3) an organ with multiple control and supervision functions and 4) the party's 

internal court. Party foundations like the German ones are neither mentioned by the 

law nor do they exist in practice. 

 

Party Financing 
The party law provides for a mixed system of party financing: the funds of a political 

party arise from membership fees, donations (which are not allowed to exceed 15 

minimum wages), wills and bequests, interests of savings and state subsidies.266 In 

many respects, there are analogies in party funding with Estonia, but Poland differs 

as it has two kinds of public subsidies: 

 

1)  Election refunds (so-called ‘subject allocation’ [dotacje podmiotowe]) are paid to 

parties which secured parliamentary representation in Sejm and/or Senat 

(election threshold is 5 per cent), in proportion to the total number of seats won. 

Receipt of the refunds is dependent upon the submission of a financial report 

within three months. The payment is made within six months after the 

announcement of the validity of the election. 

2)  Annual state subsidies (so-called ‘objective’ donations [dotacje celove]) 

contribute to the funding of the parties’ statutory activities. These subventions are 

allocated in proportion to the number of votes obtained rather than seats won. 

The threshold is 3 per cent for parties and 6 per cent for party alliances. The 

subsidies are disbursed in four annual instalments. 

 

A form of indirect state funding of political parties are free broadcasting and the 

allowances for the parliamentary groups (see below). The different allowances, by 

                                                 
266  Ibid., Art. 24. 
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definition destined for the activities of the parliamentary party groups, made up the 

most important part of the funds of the political parties in the years 1993-1997.267 

 

The system of party financing has, similar to Estonia, changed dynamically: the state 

funding was incrementally expanded and differentiated. Whereas state subsidies 

were even prohibited by the first Act of Political Parties (1990),268 elections refunds 

were introduced in 1993269 in order to prevent a too close relationship between 

business and political parties. Regular party financing from the national budget has 

only existed since 1997, when the annual direct subsidies were introduced.270 While 

this method of financing first played a minor role, it was gradually expanded in 

2001.271 Other reforms272 prohibited many previous sources of party incomes (such 

as donations from legal persons and participation in economic activities) and 

introduced a new basis of calculation for subsidies. Consequently, the annual 

subsidies rose from about 2.1 Mio € in 1993 to about 68.2 Mio. € in 2001.273 In 2002 

and 2003, state funding already made up 75.6 per cent to 99.5 per cent of the major 

parties' revenues (Self-Defence, the League of Polish Families, Law and Justice, the 

Freedom Union and the Labour Union).274 
 
Accounting Requirements 
The Polish constitution holds publicity of party finances as an important constitutional 

principle.275 This provision is completed by the principle of transparency of party 

finance in the Act of Political Parties.276 However, the beginning of transformation in 

                                                 
267  In practice, it can not be strictly distinguished between the activities of the parties and the 

parliamentary party groups. For more details cf. Szczerbiak, Aleks (2006): State Party Funding 
and Patronage in Post-1989 Poland. In: Journal of Communist Studies and Transition Politics, Vol. 
22, No. 3, pp. 298-319, p. 308. 

268  The practice of allocating the communist party from the national budget was widely criticized after 
the transformation und resulted in a complete withdrawal of the state from party financing (the so-
called ‘liberal conception of the free play of market forces’). 

269  Electoral Law to the Sejm of the Republic of Poland, 28 May 1993 (Dziennik Ustaw Nr. 45, poz. 
205). 

270  The Act of 27th June 1997 on Political Parties. 
271  The Act of 12th April 2001 on Elections to the Sejm of the Republic of Poland and to the Senate of 

the Republic of Poland; revision of chapter 4 (deals with financing) of the the Act of 27th June 
1997 on Political Parties. 

272  Introduction of an upper limit of refund paid to any election committee, extension of direct 
subsidies to alliances (min. 6 per cent of votes), new rules for the transparency of party finances. 

273  Cf. Szczerbiak (footnote 189), p. 306. 
274  Cf. ibid., p. 307. 
275  The Constitution of the Republic of Poland of 2nd April 1997, Art. 11: ‘The financing of political 

parties shall be open to public inspection.’ 
276  The Act of 27th June 1997 on Political Parties, Art. 23a: ‘The sources of a political party finance 

are public.’ 
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Poland, similar to other Eastern European states, was characterised by a laissez-

faire-attitude towards the control of party financing. Monitoring of party finances was 

complicated by widely symbolic provisions, the multitude of financial sources and the 

absence of an independent supervisory body. Since 1997 there have been efforts to 

increase the transparency of party financing, reflected by numerous legal 

amendments.277 The parties are obliged to submit two types of annual reports to the 

National Electoral Commission (NEC): 

 

• An annual financial statement of the subvention received and the expenditures 

covered by this subvention, containing a report by an independent auditor 

appointed by the NEC.278 The NEC can return the report for revision (or even 

reject it) before it is published in the Monitor Polski (official journal). A late 

submission (deadline: 31st March) or a rejection of the financial statements can 

result in the loss of the entitlement to state subsidies.279 

 

• A report, covering the sources of financial funds gained (including bank loans and 

its conditions), and on expenditures paid from the parties’ campaign funds in the 

previous calendar year.280 The methods of control are comparable to those of the 

financial statement. Should a party fail to submit the report by 31 March at the 

latest, the NEC can ask the constitutional court to extinguish it from the register of 

political parties.281 By the rejection of the report the party loses its right to state 

subsidies for three years.282 

 

Besides these reports there are also election reports283 whose modalities are set up 

by the respective electoral laws.284 The electoral law to the Sejm and the Senate, for 

instance, provides for an obligation to report within the three months following a 

                                                 
277  The revision of the Law on Presidential Elections (2000) with regard to the publicity of campaign 

spending, new Law on Parliamentary Elections (2001) and revision of Chapter four of the Act of 
Political Parties (deals with financing), revision of the Law on Local Elections (2004). And also 
many ordinances of the ministry of finance. 

278  The Act of 27th June 1997 on Political Parties, Art. 34. 
279  Ibid., Art. 34c. 
280  Ibid., Art. 38. 
281  Ibid., Art. 38c. 
282  Ibid., Art. 38d. 
283  Law on Presidential Elections (2000), Law on Parliamentary Elections (2001), Law on Local 

Elections (2004). 
284  The Act of 12th April 2001 on Elections to the Seym of the Republic of Poland and to the Senate of 

the Republic of Poland, Art. 120. 
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parliamentary election. Additional provisions shall prevent illegal donations: since 

2001 parties are not allowed to accept donations in cash.285 Similarly, election 

committees (see below) have to deposit their financial resources in a bank 

account.286 

 

The central supervisory body of the party finances, the NEC, is composed of nine 

independent judges. In spite of occasional criticism of its organisational capacity 

(especially with regard to its advisory activity), several cases demonstrate that NEC 

meanwhile is performing fairly efficiently. In 2003, for instance, Peasant Party, 

Labour Union and Democratic Party all lost their entitlement for subsidies for three 

years when their 2002 annual reports were rejected. 

 

Electoral Campaigns and Mass Media 
Polish law provides for the creation of so-called election committees representing a 

party, a party alliance or an individual candidate during an electoral campaign by 

nominating candidates and conducting the electoral campaign.287 Similar to many 

other Eastern European countries, there are several spending limits for electoral 

campaigns, mostly determined by a special formula (e.g. a multiple of the average 

national salary). The electoral law for parliamentary elections defines two different 

spending limits: one for parties running only in one constituency, and the other for 

parties competing in several constituencies. The expenditure limit is calculated as the 

sum of one Zloty for each elector of the country included in the register of voters.288 

Parties are allowed to spend a maximum of 80 per cent of the national limit on 

advertising.289 

 

Unlike in Estonia, Polish parties have the right to a certain contingent of free election 

broadcast airtime on public TV and radio;290 additionally, they are allowed to buy 

additional time.291 As modern mass media undoubtedly play a key role in the parties' 

                                                 
285  The Act of 27th June 1997 on Political Parties, Art. 25.5; The Act of 12th April 2001 on Elections to 

the Sejm of the Republic of Poland and to the Senate of the Republic of Poland, Art. 113.2. 
286  Ibid., Art. 113.1. 
287  Ibid., Chapter 12. 
288  Ibid., Art. 114. 
289  Ibid., Art. 115. 
290  Cf. The Act of 27th June 1997 on Political Parties, Art. 5. 
291  Cf. Walecki, Marcin (2003): Money and Politics in Central and Eastern Europe. In: Austin, 

Reginald and Maja Tjernström (eds.), Funding of Political Parties and Election Campaigns., pp. 
71-93, p. 73. 
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communications strategies in Eastern Europe,292 many other countries provide for 

similar rules. 

 
Conclusions 
Poland's party legislation displays a similar dynamic as in the case of Estonia. A 

tendency to a clear-cut separation of political parties from the state in the early 1990s 

gave way to an increasing legal regulation of party activity. This tendency was 

accompanied by the introduction and growth of state party financing, which resulted 

in a substantial dependency of major parties on public subsidies. With its detailed 

party legislation and the strong tendency towards public party funding Poland can be 

classified as the first type of party legislation (cf. part B, chapter I of this study). 

Hence, the development of Polish party legislation has to be seen in a wider context 

which applies to both Eastern European states and some of Western European 

countries. 

 
TABLE: Primary and Secondary Polish Party Law 

The Constitution of the Republic of Poland of 2 April, 1997 (last amended 2005: Dziennik 
Ustaw No. 167, Pos. 1398) 
Article 11 
(1) The Republic of Poland shall ensure freedom for the creation and functioning of political 
parties. Political parties shall be founded on the principle of voluntariness and upon the 
equality of Polish citizens, and their purpose shall be to influence the formulation of the policy 
of the State by democratic means. 
(2) The financing of political parties shall be open to public inspection. 
Article 13 
Political parties and other organizations whose programmes are based upon totalitarian 
methods and the modes of activity of nazism, fascism and communism, as well as those 
whose programmes or activities sanction racial or national hatred, the application of violence 
for the purpose of obtaining power or to influence the state policy, or provide for the secrecy 
of their own structure or membership, shall be prohibited. 
The Act of 27th June 1997 on Political Parties (last amended 2004: Dziennik 
Ustaw No. 25, Pos. 219, No. 273, Pos. 2703) with following Chapters: 

1. General provisions 
2. Structure of political parties and principles of their activity 
3. Register of political parties 
4. Finances and financing of political parties 
5. Proceedings in the cases of discrepancy in the aims or activities of a political party 

with the Constitution of the Republic of Poland 
6. Liquidation of a political party 
7. Punitive provisions 
8. Amendments to the provisions in force 
9. Transitional and final provisions 

                                                 
292  Walecki (footnote 213), p. 72. 
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Article 1. (Definition of a political party) 
1. A political party shall be a voluntary organization acting under a definite name, whose aim 
is to participate in public life through exerting, by democratic means, an influence on creating 
of the state policy or to exercise public power. 
 
Art. 9. 1. The charter of a political party has to determine its aims, structure and principles of 
activity, especially: 

1. name or short name and address of party’s headquarters; 
2. way to acquire and to lose membership; 
3. rights and duties of the members; 
4. political party’s organs, especially organs which represent political party outside and 

entitled to undertake financial obligations, their competencies as well as the time of 
duration of their office; 

5. system of elections of political party’s organs and system of filling vacancies in those 
organs; 

6. method of contracting financial obligations and collecting financial means as well as 
the manners of creation and acceptance of a report concerning financial activities of a 
political party; 

7. methods of creation and liquidation of territorial units of a political party; 
8. methods of introducing changes to the political party’s charter; 
9. methods of dissolution of a political party as well as the way of joining another political 

party or parties. 
2. The charter of a political party shall be resolved by general assembly of political party 
members or a meeting of representatives, elected according to democratic rules. 
The Act of 12 April 2001 on Elections to the Sejm of the Republic of Poland and to the 
Senate of the Republic of Poland (= Parliamentary Election Law) (last amended 2005: 
Dziennik Ustaw No. 140, Pos. 1173) 
The Act of 23 January 2004 on Elections to the European Parliament (last amended 2007: 
Dziennik Ustaw Nr. 25, Pos. 162) 
Law on the Election of the President of the Republic of Poland dated 27 September 1990 
(last amended 2004: Dziennik Ustaw 2004, No. 25, Pos. 219) 
Law on Elections to Local Self-Governments dated 16 July 1998 (last amended 2007: 
Dziennik Ustaw Nr. 48, Pos. 327) 
The Act of 12 April 2001 on Elections to the Seym of the Republic of Poland and to the 
Senate of the Republic of Poland  (Dziennik Ustaw 2001, No. 46, Pos. 499, as amended) 
Law on the Direct Election of the Village, Town and City Administration dated 20 June 2002 
(Dziennik Ustaw 2002, No. 113, Pos. 984, as amended) (last amended 2007: Dziennik 
Ustaw Nr. 48, Pos. 327) 
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The Current Legal Framework for Political Parties in the United Kingdom 

 

 
Overview: the delayed institutionalisation of party regulation 
Up until the late 1990s, political parties in the UK were subject to virtually no 

regulation, in terms of formal registration, or limits on campaign expenditure, as well 

as receiving donations. Parties were not obliged to publish their accounts. This state 

of affairs reflects a political culture in Britain in which formal rules governing political 

organisation and activity are not laid down (Britain famously has no wholly written 

constitution). Instead norms and understandings of acceptable behaviour are 

‘internalised’ by  the main actors (in this case parties and politicians) who engage in 

self-regulation, holding to standards that are nowhere explicitly set out, but enjoy a 

high degree of common acceptance. 

 

Faith in these actors’ capacity for self-regulation and integrity was seriously 

undermined in the course of the last decade. A number of scandals involving 

allegations of politicians, particularly in the governing Conservative party, taking 

money in exchange for favours (e.g. the ‘cash for questions’ scandal at the beginning 

of the 1990s) began to undermine trust and create a culture of suspicion between the 

opposition and governing parties as well as between the electorate and parties. The 

electorate recognised that the representation and realisation of their interests in 

Parliament might be undermined by the influence of private interests. Parties outside 

government saw political advantage in promoting the need for more formal rules to 

be laid down (with the opposition Labour party committing itself to the issue in its 

election manifesto of 1997). 

 

It was not merely individual politicians who were suspected of being prepared to 

subvert the public interest in favour of the private: during the 1990s, party 

expenditure for election campaigning grew at a considerable rate; parties felt that 

they had to invest more and more money to win an election. These developments 

came against the background of growing complexity in modern government, with 

political parties expected to act across a number of levels, in tandem with large 
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numbers of actors and in a vast array of policy areas; this placed substantial financial 

burdens on Britain’s political parties. Yet drops in party membership – the main 

source of financial support up until the 1990s – meant that parties and candidates 

looked elsewhere for funding, to wealthy individual and corporate donors, both within 

the UK and abroad.293 The pressure to introduce regulations to offset these risks 

came mainly from the parties themselves, though the pressure was by no means 

uniform: in the British majoritarian electoral system, the smaller opposition parties 

have comparatively little chance of forming part of a government; in particular the 

Liberal Democrats, the ‘third party’ in Britain’s ‘two-party system’, railed against the 

lack of regulation in this area, believing that they were particularly disadvantaged 

when it came to fund-raising. 

 

These developments raised the issue of whether regulations should be imposed on 

parties in order to ensure greater transparency and accountability for political parties. 

It was within this context that the first Committee on Standards in Public Life294 was 

appointed in 1995. The Committee was to break with the British norm of informal self-

regulation in two important ways: firstly, its membership consisted in large part of 

non-politicians; secondly the Committee was to herald in a raft of formal rules 

regulating Britain’s party-political landscape. 

 

Over the next five years, the Committee made a number of recommendations on 

improving transparency and accountability of public officials, including political 

parties, beginning with soft law such as codes of conduct. These recommendations 

were largely approved and taken on by the then Conservative government. It was not 

until after the 1997 general election, when Labour came to power, that the remit of 

the Committee on Standards in Public Life was extended to examine the 

arrangements on party funding and make recommendations. Shortly after the 

election, Labour had come under significant pressure to implement its commitment in 

its election manifesto to clean up party funding when it emerged that Labour had 

received a donation of £1m from a motor-racing tycoon before the 1997 election. A 

later announcement by the Labour Party that Formula One racing was to be exempt 

from the Government’s ban on tobacco advertising caused many to believe that 

Labour had been returning a favour. The donation was subsequently returned, 
                                                 
293  Dawn Oliver, Constitutional Reform in the UK, Oxford, 2003, p. 148. 
294  http://www.public-standards.gov.uk/about_us.aspx#terms  
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however public confidence was severely damaged. The Committee on Standards in 

Public Life submitted its report in October 1998. Its recommendations were met by a 

broad consensus by the parties and largely taken over by the Government, 

culminating in the Political Parties, Elections and Referendums Act (PPERA) of 2000. 

This Act creates a detailed legal regulatory framework for political parties, including 

their compulsory registration, the management of election campaigns and their 

general expenditure (including that of any individuals or groups engaging in the 

democratic process, i.e. so-called ‘third parties’). It also created an Electoral 

Commission, an independent advisory body with some executive and legislative 

powers which will be further elaborated below. 

 

The aim of this legislation is ostensibly to establish public confidence in the system 

by ensuring the transparency and accountability of political parties. However, the 

sheer detail of the Act’s provisions in terms of registration, publishing accounts, 

notice of donations etc meant that parties had extensive obligations to fulfil in the run-

up to a general election. In addition, the Act imposes stringent regulation on an area 

previously unregulated; to the extent that non-compliance can result in prosecution 

(the Act provides for around 75 criminal offences). Thus some questions have been 

raised pertaining to the proportionality of the provisions, as well as their 

enforceability. The substance of the Act and the issues mentioned here shall be 

examined in more detail below. 

 

After an extended period where the issue of party regulation largely slipped from the 

public consciousness and the political agenda, it is now the subject of considerable 

attention: the ruling Labour Party finds itself accused of ‘selling peerages’ (i.e. of 

nominating persons for a title or honour against payment of, or advantageous loan of, 

considerable sums of money). This is seen as a means of raising or cheaply 

borrowing capital to finance electoral campaigns, and is against the spirit of – if not 

illegal under – the Honours (Prevention of Abuses) Act dating from 1925. The 

resulting police investigation has been extended to the three major British parties, 

with the Conservatives disclosing that they borrowed £16m from 13 wealthy backers 

in the run-up to the 2005 elections; the Liberal Democrats have said they owe 

£850,000 to three backers. The main parties have, unsurprisingly, been slow to call 

for changes to party regulation as a response to the running investigation. Prime 
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Minister Blair did, however, ask Sir Hayden Phillips to undertake a review of party-

funding in March 2006.295 The Committee on Standards in Public Life has, moreover, 

recently released a review calling for an overhaul of party regulation, and specifically 

the role of the Electoral Commission.296 

 

Irrespective of the true state of health of party regulation in Britain, it is logical to 

expect public and political-level interest in party regulation to be strongly coupled with 

the electoral cycle as well as with the major parties’ prospects: parties in decline 

have tended to come under scrutiny as their membership has declined; parties in 

ascent have often come under scrutiny when their prospects of forming a 

government have been most rosy.  

 

Yet, the relative immaturity of the regulatory framework in Britain, the current 

investigation into the sale of peerages, and this more general, fluctuating interest, 

appear to open up no demand amongst the principal actors, or indeed political 

opportunities, for a Europeanization of party regulation. It is certainly true that the 

national level institutions set up in Britain to improve party regulation are little known 

to the public; yet this has not created an expectation for European level action: 

• Regulation of the British political system would, largely speaking, be a new area 

of activity for the EU, meaning that the public do not ‘naturally’ turn to the EU 

Institutions with an expectation of their intervention. Were the harmonisation of 

party regulation to be publicly debated, the benefits that could accrue from the 

kind of independent, ‘external’ regulation that Europeanization might involve, 

would probably be overshadowed by concerns that rules reflecting ‘alien’ 

political systems would be applied to Britain’s idiosyncratic set-up. 

Europeanization might even be perceived as an affront to the British institutions’ 

capacity for self-regulation, no matter how much the public itself questions this 

capacity.  

• British parties meanwhile have little interest in ceding control over party 

regulation to a process which they can scarcely influence. This might end in 

rules to their disadvantage, whilst offering them little opportunity to impose rules 

to the detriment of their political opponents. Moreover, given the low-key nature 

of much EU policy-making and the fact that national parliaments are marginal to 
                                                 
295  http://www.partyfundingreview.gov.uk/  
296  The Committee on Public Standards, ‘Review of the Electoral Commission”, 2007. 
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the political process, the Europeanization of party regulation would allow little 

scope for the party-political point-scoring that has characterised the elaboration 

of new regulations at the national level. 

• It is perhaps worth pointing out that the government has often been keener to 

cooperate at the European level than other societal actors in Britain; this can be 

traced in large part to the fact that European cooperation has sometimes 

allowed it to realise its priorities at the expense of these actors. Since it is often 

governing parties that are (de facto, if not de jure) most tightly bound by party 

regulation rules, European cooperation might seem attractive. In the present 

case, though, the Executive appears to have little to gain from the 

harmonisation of party regulation, with the European Parliament acting as 

agenda-setter. 

In short, the question of whether party regulation might be better dealt with at a 

European level would receive short shrift in a British debate. Despite the possible 

benefits (e.g. parties gaining a legal personality under EC law and possibly more 

beneficial funding- and fiscal rules; electorate gaining from possible improvements to 

the quality of European democracy) Europeanization does not appear to accord with 

the principal actors’ interests as they see them. The two strands are clearly 

interrelated though: good European regulation could only occur if it were seen as 

legitimate. 

 

Main Aspects of the PPERA 
The Electoral Commission 
The Committee on Standards in Public Life (also known as the Neill Committee) 

submitted a report in October 1998 in which it recommended the creation of a ‘totally 

independent and authoritative Election Commission with widespread executive and 

investigative powers and the right to bring cases before an election court for 

judgement.’297 

 

The PPERA established a body along these lines, the so-called Electoral 

Commission, which has an extensive role in monitoring and regulating party funding, 

as well as wider electoral and political aspects, such as providing advice on 

modernising electoral rules and procedures and ensuring a stronger participation of 
                                                 
297  Fifth Report of the Committee on Standards in Public Life, The Funding of Political Parties in the 

United Kingdom Cm 4057, October 1998. 
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citizens in the democratic process. 

According to its mandate, the Electoral Commission, whose remit covers the whole of 

the United Kingdom, is to consist of between 5 and 9 Commissioners.298 The 

Commission is deemed an independent body: its members are appointed by the 

Queen on an address from the House of Commons with the agreement of the 

Speaker and after consulting (but not necessarily securing the agreement of) the 

leaders of those registered parties who have two or more members in the House of 

Commons (clause 3). Members of the Electoral Commission are not allowed to be 

members of registered parties. Its independence is also to be secured by the security 

of tenure of its members – ten years, with the possibility of reappointment299 – 

dismissal can take place only on ‘certain specified grounds’300 and with the 

agreement of the House of Commons. It is accountable to Parliament.  

 

To strengthen the Commission’s independence, its budget is not subject to control by 

a Departmental Minister. It is however subject to a certain amount of control through 

the Speaker’s Committee301, which oversees its work and which is responsible for 

examining the Commission’s budget, which it may also modify before presenting it to 

the House of Commons. Similarly, the Committee approves a five-year corporate 

plan drawn up by the Commission. The functions of the Speaker’s Committee are 

aimed to closely mirror those of the Public Accounts Commission in relation to the 

National Audit Office.302  

 
                                                 
298  These extra four Commissioners are those who would chair the four statutory Committees of the 

Commission – for England, Northern Ireland, Scotland and Wales – once the existing boundary 
committees have been absorbed into the Electoral Commission. See Oonagh Gay, House of 
Commons Research Paper 00/1, The Political Parties, Elections and Referendums Bill – 
Electoral aspects, January 2000, p. 8.  

299  Although it appears unlikely that members would actually be reappointed after ten years: ‘The 
appointments will be renewable, but the expectation will be, in line with the Commissioner for 
Public Appointments’ guidance on appointments to public bodies, that no-one will serve for 
longer than ten years.” White Paper, July 1999, cited in House of Commons Research Paper 
00/1 [as in footnote 220], p. 19. 

300  Such as by becoming a member of a registered party or accepting employment with one, or a 
recognised third party, being mentioned as a donor in the register of donors, maintained as part 
of the reporting requirements of PPERA, or if he has committed a criminal offence or is otherwise 
unfit for office. For a detailed list see Schedule 1 of the PPERA. 

301  This Committee consists of nine Members of Parliament, including the Chairman of the Home 
Affairs Select Committee, the Home Secretary and a Minister responsible for local government in 
England. The other six members are Members of the House of Commons appointed by the 
Speaker, none of whom is a Minister. A similar committee was established under the Registration 
of Political Parties Act 1998 to arbitrate over competing claims to the registration of party names. 
See Oonagh Gay/Barry Winetrobe, House of Commons Research Paper 98/62, The Registration 
of Political Parties Bill, June 1998. 

302  House of Commons Research Paper 00/1 [as in footnote 220], p. 19. 
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Specifically the main tasks of the Electoral Commission include: 

• Generally reviewing electoral and political matters. This includes registration of 

political parties and their income and expenditure, as well as the conduct of 

elections (clause 5). 

• Monitoring compliance with the provisions of the PPERA on the part of political 

parties and candidates. 

• Publishing reports on parliamentary elections and elections to devolved 

assemblies in Scotland, Wales and Northern Ireland and on referendums held 

(clause 4). 

• Offering guidance in these matters, including party, political broadcasts, 

electoral and party funding matters (clause 9). 

• Promoting awareness of electoral and democratic systems. To do this, it is able 

to offer grants to persons or bodies to carry out such education programmes. 

This includes public awareness of the institutions of the European Union 

(clause 11).  

• It also has a formal role in consultations on changes to electoral law (clause 6). 

 

The role of the Electoral Commission is mainly advisory and supervisory, with limited 

executive (distributing policy development grants to opposition parties and funding in 

referendum campaigns) and legislative (making regulations prescribing the form and 

content of the annual accounts of the parties and the appointment of auditors of the 

parties’ accounts) powers. However, it has no powers regarding making regulations 

on elections and implementing boundary review recommendations – these remain 

with the Secretary of State.303  

 

Against the backdrop of the current investigation into the ‘sale of peerages’, the 

Electoral Commission has come in for criticism, not least from the Public Standards 

Committee. Despite the structures put in place to ‘guarantee’ the Commission’s 

independence, the Committee criticises the Commission for showing little leadership 

and for allowing itself to be influenced by overt or covert political pressure. Some of 

the criticism actually focuses on these independence-structures themselves: it was 

pointed out that the rules governing members’ ten-year tenure on links with political 

parties was depriving the Commission of necessary expertise. The Commission was 

                                                 
303  Oliver [as in footnote 215], p. 150. 
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also censured for focusing too much on policy issues (such as how to increase voter 

turnout) and too little on its core regulatory mandate. Much of this critique was clearly 

directed, not at the rules underpinning the Commission, but rather those individuals 

who carry them out. Nevertheless, recommendations were made to sharpen the 

regulatory focus of the Commission, as well as the rules informing its governance. 

 

Registration of Political Parties 
Following the 1997 general election, in which many candidates had used misleading 

descriptions on the ballot papers it became obvious that rules were needed to avoid 

this kind of abuse.304 Existing rules were lax in the extreme: although candidates had 

been allowed to include a description next to their name on the ballot paper under 

previous legislation (The Ballot Act of 1872), a specific mention of attachment to a 

party was uncommon and in fact prohibited under the Representation of the People 

Act of 1948.305 The possibility of including a party label on the ballot paper was 

examined in 1968 when the Representation of the People Bill was being debated. A 

system for registering political descriptions was proposed, which was to be 

maintained by the Chief Registrar of Friendly Societies (a kind of benefit group for 

insurance purposes which was charged with certain, limited tasks regarding political 

parties) and published twice annually. Under these provisions the only descriptions 

permitted were a party label, ‘independent’ or ‘non-party’. The Chief Registrar was to 

be granted powers to reject applications which were not made in good faith, 

misleading or offensive. In addition, individuals could object to a description if they 

had sufficient grounds. The Bill was criticised as it did not apply to local elections, 

where there would be a much greater number of parties and candidates. In the end, 

the registration scheme was dropped and the 1948 prohibition of political descriptions 

was substituted with a requirement that the description may not exceed six words. 

The scheme was also extended to local elections. The rules for candidates’ 

description on the ballot paper were set out in the Representation of the People Bill 

(1969) and later in the Representation of the People Bill (1983).306 

                                                 
304  See House of Commons Research Paper 98/62 [as in footnote 223], pp. 28-31. 
305  This was as a result of controversy following an election in 1947, in which a candidate had the 

words ‘Labour candidate” next to his name, the inference being that he was not actually a party 
member, but used the label to get himself elected. House of Commons Research Paper 98/62 
[as in footnote 223], p. 21. 

306  These rules also applied to candidates standing in European elections.  
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The Registration of Political Parties Act (1998) 
The Registration of Political Parties Act (1998) was the first piece of legislation to 

provide for a formal registration of political parties. It introduced a voluntary system of 

registration by which political parties could protect their name from being used 

unauthorised by candidates on ballot papers. The only other condition for registration 

was the need to establish a leader and a nominating officer for each registered party.  

 

However, for certain elections candidates would only be able to contest a seat if they 

were a member of a registered party.307 In addition registered parties are eligible to 

be offered free airtime for political broadcasts during election campaigns and are 

allowed to have a party emblem (up to three emblems are allowed to be registered to 

a party) printed alongside a candidate’s name on the ballot paper. 

 

Under this Act, staff308 responsible for company registration are responsible for the 

registration procedure and maintaining the register of political parties at Companies 

House (with the possible use of regional offices). To some extent this was the 

predecessor of the Electoral Commission, although of course with fewer powers and 

a narrower mandate. For example, the 1998 Act does not provide for any formal 

appeal or objection mechanism during the registration process equivalent to that later 

set up with the Electoral Commission. All the same, the Registrar can seek advice 

from a non-parliamentary committee of MPs which is appointed by the Speaker 

(‘Speakers Committee’))309. The Bill is in fact quite similar to that proposed in 1968, 

but it also applies to local and European elections, as well as to Scotland, Wales and 

Northern Ireland.310 Even before the 1998 Act was formally adopted, the possibility of 

establishing an independent body to monitor the conduct of elections, party funding 

and take over the responsibility for party registration, was being discussed. Such 

provisions were not included in the Act, pending the report from the Committee on 

Standards of Public Life, which was expected to make recommendations along these 

                                                 
307  This was the case for elections to the Scottish Parliament, the Assembly for Wales and the 

regional list system of election to the European Parliament. 
308  The registration procedure provided for in the Act is to be carried out by existing staff at 

Companies House. The Secretary of State does, however, have the power to appoint sufficient 
staff to accomplish these duties, as well as to remove staff and make regulations regarding their 
duties. House of Commons Research Paper, 98/62 [as in footnote 223], p. 9. 

309  It would appear that this committee served as a model for the one of the same name provided for 
under PPERA. 

310  House of Commons Research Paper, 98/62 [as in footnote 223],  p. 3. 
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lines.311 

 

Registration of Political Parties under PPERA 
A large part of the provisions of the above Act are in fact taken over in the PPERA. 

The fact that an independent body with monitoring powers was being created, 

coupled with the fact that political parties were now to be subjected to new 

obligations in terms of declaring donations and more restricted expenditure on 

election campaigns, meant that some revision to the rules on party registration was 

necessary.  

 

Registration was now compulsory for all parties and individuals wishing to stand for 

elections, be they national, local, to devolved assemblies or even parish and 

community bodies. As mentioned above, under PPERA, the responsibility for the 

register of political parties passed from the Companies House to the newly 

established Electoral Commission.312  

 

The limited registration requirements under The Registration of Political Parties Act 

1998 (i.e. for each registered party to have a name, and establish a leader and 

nominating officer) remain in place under the PPERA with some additional 

requirements. Each registered party must also have a registered treasurer ‘to have 

overall responsibility for the financial affairs of the party and for ensuring compliance 

with the provisions of Parts IV to VI (control of donations, campaign expenditure and 

referendums’ (clause 21(5)). In addition, clause 22 requires registered parties to 

adopt a scheme to set out the arrangements for regulating the financial affairs of the 

party, which is subject to approval by the Electoral Commission. The party is also 

required to state whether it is to be treated as a single organisation or a federal 

organisation with constituent parts. The party must also submit an application form, 

provide the registration fee (£150), as well as a party constitution. The details of the 

registration process are set out in Clauses 24-26, which cover the registration of 

emblems as well as changes in registration. The register is available to the public 

(Clause 29). 

 
                                                 
311  House of Commons Research Paper, 98/62 [as in footnote 223], p. 31. 
312  The Commission is also required to maintain two separate registers, one for Great Britain and 

one for Northern Ireland. Electoral Commission, Election 2005: Campaign Spending. The UK 
Parliamentary General Election., March 2006, p. 11. 
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Campaign Expenditure  
Under the PPERA, campaign expenditure is defined in Clause 65 as expenses 

incurred during an election (either UK, or European, including those to devolved 

assemblies) to promote a registered political party, including those incurred to 

disparage another party. This does not include expenditure for local elections unless 

they fall within the regulatory period of one of the elections mentioned above. Nor 

does campaign expenditure include expenses incurred by individual candidates. 

They are obliged to report on their own expenditure separately and the rules 

governing remain the ones laid out in the Representation of the People Act (1983), 

as amended by the PPERA (in terms of reporting obligations and spending limits). As 

indicated above, expenditure may only be incurred with the authority of the treasurer 

(or a deputy treasurer, whom he may appoint) (Clause 75). 

 

According to PPERA, expenditure has to be assignable to one of eight categories 

(party political broadcasts; advertising; unsolicited material; market research; press 

conferences and media; transport or rallies and other events). In addition, the 

Electoral Commission has included the option of another category which would 

include overheads and general administration. The definition of expenditure also 

covers the provision of good or services for free or at a discounted (of more than 

10%) rate (so-called notional expenditure) (clause 73). These provisions are 

important for the extensive reporting requirement of PPERA, which oblige parties to 

account for their total expenditure, as well as a break down of what the money was 

spent on (in terms of the above mentioned categories), as well as a break down of 

the proportion of expenditure in England, Northern Ireland, Scotland and Wales. 

Parties have three months after the poll to submit their expenditure returns, if their 

expenditure does not exceed £250,000 and six months if it does. In the latter case, 

the return has to be submitted along with a statement from a qualified auditor (clause 

81). All returns must include invoices for all payments in excess of £200. 

 

The regulatory period for a general election is 365 days and four months before 

elections to devolved assemblies.313 The expenditure limit is calculated on the basis 

of the number of seats a party is contesting in a particular area of the UK. In a 
                                                 
313  The 2004 European elections took place within a 365 day period of the 2005 general elections. 

This meant a combined regulated period, running from 11 February 2004 to 5 May 2005, was 
applied for those parties taking part in both elections. Electoral Commission Report on 2005 
Elections [as in footnote 234], p. 14. 
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general election, the maximum expenditure per seat is £30,000 and a minimum limit 

£810,000 for England, £120,000 in Scotland and £60,000 in Wales. The total 

expenditure limit for a party contesting all 646 seats would be £19.38 m.314 

Exceeding the expenditure limit is considered an offence under the PPERA which 

can be punished by a fine or one year imprisonment.  

 

Details of party expenditure is now accessible to the public, as the Electoral 

Commission publishes details regarding spending and donations both from 

registered political parties and third parties, following the submission of returns. Thus 

in order to increase transparency and promote public confidence in the system, it has 

published on its website315 reports on expenditure following the general elections316 

(2001 and 2005), elections to devolved assemblies (2003) and the elections to the 

European Parliament (2004). 

 

Third Party Expenditure in Election Campaigns 
Third parties are considered to be organisations other than parties who campaign at 

election times, (i.e. pressure groups, trade unions or individuals campaigning for a 

registered party or candidate). Although they are not considered to be constituent or 

affiliated members of a party, they are subjected to similar kinds of financial 

regulation, if they take part in election campaigning. 

 

A person or organisation other than a registered political party is required under the 

PPERA to notify the Electoral Commission and register as a ‘third party’ if intending 

to spend over £10,000 in England (£5,000 in Scotland or Wales) in publishing 

material on behalf of a political party or a category of candidates. There is a limit of 

£800,000 on what a registered third party may spend in this way. Equivalent time 

periods apply as for political parties. While only 10 such third parties were registered 

for the 2001 election, there was a significant increase to 26 registered parties for the 

2005 general election.317 The low amount of registered third parties in 2001 is 

                                                 
314  The Electoral Commission, Fact Sheet campaign expenditure, updated September 2006. 
315  www.electoralcommission.org.uk 
316  Although the first official report on a general election in terms of candidates’ compliance with the 

rules was not until the 2005 elections, as the Electoral Commission’s role in monitoring 
candidate’s compliance did not come into effect until after the 2001 election, on 21 July 2001. 
The Commission’s role in monitoring compliance for parties and third parties entered in to force 
16 February 2001. Electoral Commission Report on 2005 Elections [as in footnote 234], p. 11. 

317  Electoral Commission Report on 2005 Elections [as in footnote 234], p. 8. 
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probably due to a lack of awareness of the PPERA rules, given that they entered into 

force just months before the general election. Indeed the Electoral Commission 

indicated in its Election 2001 Campaign Spending Report, that there was evidence of 

unregistered third parties exceeding the expenditure limits stipulated in PPERA. It is 

considered an offence for third parties to exceed this expenditure limit. 

 

These limits apply to third party ‘controlled expenditure’, which is defined as 

expenses incurred in the production of material ‘designed to promote or procure’ the 

election of candidates. The definition includes material which ‘can reasonably be 

regarded as intended to enhance’ the electoral prospects of those candidates. 

Similarly to the provisions for parties, the definition includes notional controlled 

expenditure. However, the provisions for third party expenditure have been criticised 

in that they only pertain to election material, whereas as expenditure for political 

parties is defined much more widely.318 

 

Registered third parties are also required to comply with the same reporting 

requirements as political parties (see above). 

 

Donations 
While the PPERA does not impose a cap on donations, it does provide for reporting 

obligations regarding donations above a certain amount and imposes restrictions on 

the person or entity donating. Foreign donors are prohibited, as permissible donors 

must be individuals registered on a UK electoral register, a political party registered 

in Great Britain (or in the case of Northern Ireland, in the United Kingdom), or a 

company, trade union, building society, friendly society, limited liability partnership or 

unincorporated association.  

 

Amounts of more than £200 are classed as a donation for parties and amounts 

exceeding £50 for candidates. Notional donations are also subject to these limits. 

Reporting on donations occur on a quarterly basis, for donations exceeding £5,000. 

During general elections parties must report on a weekly basis; third parties are 

merely required to report on any donations they received at the end of an election. 

Even if parties, candidates or third parties receive no donations at all, they are 
                                                 
318  Electoral Commission, Political Parties, Elections and Referendums Act 2000. Recommendations 

for Change. June 2003, p. 29. 
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obliged to submit a nil return. 

 

The issue of receiving and reporting donations has led to difficulties in implementing 

the PPERA. For example as mentioned above, donations exceeding £5,000 must be 

reported to the Electoral Commission. However, the PPERA also requires a report to 

be submitted if several small donations are made at regular intervals. The logic 

behind this is clear: to avoid circumvention of the PPERA’s reporting obligation, as 

well as of the rules concerning permissible donors. However, in receiving donations 

of £200 or less, parties are not required to check the identity of the donor, or indeed if 

said donor is authorised to make the donation in the first place. This makes the rule 

particularly difficult to enforce, as the Electoral Commission has acknowledged. 

 

Another issue is the discrepancy in the reporting obligation of public funding. Under a 

scheme in place since 1975, opposition parties in Parliament and the devolved 

legislatures are entitled to receive public funding to assist them in carrying out their 

duties as opposition parties (so-called ‘short money’)319 if they are represented by 

two or more Members of Parliament. Under the PPERA, this funding must be 

reported as a donation. However, the PPERA specifically exempts the payment of 

policy development grants to parties from the donation reporting obligations. This is 

funding supplied by the Electoral Commission to assist parties which are represented 

by two or more sitting Members of Parliament with the development of their policies. 

Since the details of state funding are available to the public anyway, it is difficult to 

understand why this funding must then be reported as a donation (since the main 

reasoning for this reporting is transparency). The Electoral Commission has argued 

that this ensures a more comprehensive picture of party funding. At any rate, uniform 

reporting rules would contribute to more effectiveness in implementing PPERA, as 

one of the reasons for non-compliance appears to be uncertainty in what information 

has to be reported. 

 

One of the main issues of contention among donors and donees alike is the 

PPERA’s perceived wide definition of a donation: donations are reported on and 

published along the lines described above, regardless of whether the donation was a 

cash gift from an individual, or sponsorship for an event by a corporate donor. In 

                                                 
319  A similar scheme is in place for the House of Lords. This scheme is called ‘Cranborne money’. 
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other words, there are no categories for donations which would indicate the possible 

motivations for the donation. Companies have argued that this could cause a 

decrease in corporate engagement with political bodies, as their donations for 

commercial or promotional purposes could be understood as attempts to buy political 

influence. However considering the context within which the PPERA developed, it is 

particularly important to ensure transparency of party funding, which can only be 

established by being able to trace all sources of party financial support. 

 

Finally, there also appears to be uncertainty with regard to what constitutes a 

permissible donor, as well as to what extent loans are considered donations.320 

 

Northern Ireland 
The PPERA provides for a misapplication of the rules regarding the prohibition of 

foreign donations and the transparent reporting requirements for political parties in 

Northern Ireland.321 This is in order to allow Irish citizens and Irish companies based 

in the Republic of Ireland, who would be considered non-permissible donors if 

PPERA provisions were to be implemented in the same way as it is in Britain, to 

donate to political parties in Northern Ireland. This discrepancy in the application of 

the PPERA can be put down to efforts to deal with the status of Northern Ireland and 

its relations to the Republic. A further discrepancy means that information on 

donations to parties is not published or reported to the Electoral Commission, due to 

fears of intimidation on both sides of the community (nationalist and unionist). 

 

These derogations, however, were never regarded as permanent by the UK 

government and the ultimate goal was always seen as full implementation of PPERA. 

Initially, misapplication was in place for a period of four years, then extended for a 

further two years, given that little had changed in Northern Ireland’s political situation 

and the role of the Republic of Ireland in Northern Irish politics. The current 

arrangement is due to expire in February 2007 and the Northern Ireland office has 

expressed the intention of bringing this into line with the provisions of PPERA. It is 

likely that these new provisions will, however, retain the derogation for Irish citizens 

and companies for the foreseeable future, but that parties will be required to report 

                                                 
320  Electoral Commission Report on 2005 Elections [as in footnote 234], p. 17. 
321  The Political Parties, Elections and Referendums Act 2000 (Disapplication of Part IV for Northern 

Ireland Parties, etc) Order 2001, SI 2001/446. 
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their donations to the Electoral Commission so that it can examine their compliance 

with PPERA. Unlike in England, Scotland and Wales, these reports will be 

maintained on a confidential basis and therefore shall not be accessible to the public. 

These new provisions are also seen as being of a transitional step on the way to full 

PPERA compliance. Any further changes will of course be linked to future 

developments in the political situation of Northern Ireland.322 

 

Compliance with and Effectiveness of the PPERA 
In general, the Electoral Commission reported a higher level of compliance with the 

PPERA in the run up to the 2005 general elections than to those in 2001. The main 

reason for this would appear to be parties and candidates, as well as third parties 

have become more accustomed to the rules, and indeed most of the non-compliance 

seemed to come from parties or candidates who were standing for election for the 

first time. 

 

With the exception of some isolated incidents among unregistered third parties, there 

were no cases of exceeding spending limit among parties, or candidates and only 

one by a registered third party.323 

 

However, mistakes did occur in reporting, with candidate spending erroneously being 

reported as party spending. This indicates that there remains some confusion 

between what constitutes party and what constitutes candidate expenditure. This 

also led in some cases to double reporting of expenditure.324  

 

As far as expenditure reporting is concerned, the Commission recorded an increase 

in parties reporting after the 2005 general elections, with 78 parties reporting their 

spending for the first time in 2005, although some submitted a return indicating nil 

spending. 99% of candidates returned their report on expenditure and 25 out of the 

26 registered parties (including one with nil expenditure) did so. 

 

Among non-compliance issues were late submission of returns (although most had 

submitted their returns within a month of the deadline), inaccurate or incomplete 
                                                 
322  Richard Kelly, Funding of Political Parties, House of Commons Standard Note, SN/ PC/3138, 

April 2006, pp. 3-5. 
323  Electoral Commission Report on 2005 Elections [as in footnote 234], p. 19. 
324  Electoral Commission Report on 2005 Elections [as in footnote 234], pp. 15 and 19. 
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returns, as well as a non-reporting of donations.325 The latter could be linked to some 

of the uncertainty which remains regarding donations, outlined in the previous 

section. 

 

One issue which the Electoral Commission has urged to be reviewed326 concerns the 

current penalty regime, which imposes disproportionate sanctions for non-

compliance, i.e. prosecution for a criminal offence which can result in imprisonment. 

In many of the cases of non-compliance it would not appear to be in the public 

interest to be heavy handed with the offenders. As mentioned above, many of the 

‘offenders’ were standing for the first time and thus new to the system. It would 

certainly act as a deterrent to any prospective candidates if it were known that non-

compliance with the often complicated rules of the PPERA could have serious 

repercussions. The Electoral Commission notes that the non-submissions for 

obligatory reporting were predominately from independent candidates and 

candidates representing smaller parties. None of those concerned were an elected 

candidate or a candidate who received a high proportion of votes. As such the 

Commission decided not to prosecute those concerned and has recommended a 

review of the penalty system in place. 

 

Another important recommendation proposed by the Commission is the introduction 

a two-tier regulatory framework between those parties only contesting seats in local 

elections, and those in all UK elections. The reasoning behind this step is to reduce 

the administrative burden for small parties, bearing in mind that these usually include 

unpaid volunteers, untrained accountants etc, often with low or nil expenditure. 

Subjecting them to the same reporting obligations as parties contesting UK and 

European elections – i.e. submitting quarterly reports on donations -, is time and cost 

consuming both for the parties concerned and the officials at the Electoral 

Commission who deal with the ‘nil’ returns. Such a two-tier framework would still 

subject smaller organisations to the same regulatory framework; it would just not 

oblige them to submit reports and returns at the same regular intervals as larger 

parties and organisations.327  

 
                                                 
325  Electoral Commission Report on 2005 Elections [as in footnote 234], p. 36. 
326  Electoral Commission Recommendations [as in footnote 240], p. 24 and Electoral Commission 

Report on 2005 Elections [as in footnote 234], pp. 37-38. 
327  Electoral Commission Recommendations [as in footnote 240], p. 18. 
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Public Funding of Parties 
Existing Public Funding 
As mentioned above there are already some forms of state funding of political 

parties, such as short money, Cranborne money and policy development grants 

(these forms of funding are described above on page 9 and footnote 28).328 These 

are, however, only available to parties who are represented by at least two MPs in 

the House of Commons.329 This means parties represented at other levels – local, 

regional or European – are not eligible for this funding. There are equivalent 

schemes in place for the Scottish Parliament, National Assembly of Wales and the 

Northern Ireland Assembly.330 However, there is concern among parties not eligible 

for policy development grants that those parties represented in the House of 

Commons as well as a devolved body might use their funds for supporting their 

activities outside of Westminster.331 The Electoral Commission has suggested 

extending the policy development grant scheme to include parties represented in the 

devolved assemblies in Wales, Scotland and Northern Ireland and the European 

Parliament. This would involve an increase in the present annual budget (£2m) to 

£3m to ensure parties currently benefiting from the scheme to not experience a 

decrease in funding.332 Nevertheless parties which are not represented in these 

bodies or who are only represented at the local level will remain excluded from direct 

public funding.  

 

Apart from this direct public funding, parties are also supported by a certain amount 
                                                 
328  Under the PPERA, start up grants were also offered to those parties who had formally registered 

prior to the Act. This scheme made available a sum of £70,000 to political parties, on a one-off 
basis.  

329  In order to qualify for this funding, MPs must also make and subscribe to a Parliamentary oath. 
Thus Sinn Féin does not receive either short money or a policy development grant, as its four 
MPs in the UK parliament have refused to do so.  

330  Section 97 of the Scotland Act and the Scottish Parliament (Assistance for Registered Parties) 
Order 1999 provides for funding of the opposition parties and partners in coalition government; 
Wales does not have an exact equivalent of Westminster short money, but Section 16 of the 
Government of Wales Act 1998 provides the power to pay salaries and allowances to Assembly 
members, as well as an allowance to party leaders; in Northern Ireland, a motion on payments to 
parties of 25 June 2002 sets out a scale of funding which reflects the level of representation in 
the Assembly. Source: Electoral Commission, The Funding of Political Parties. Report and 
Recommendations, December 2004, p. 91. 

331  For example, in Northern Ireland, where party activity is mostly focused on the NI Assembly, 
three parties are represented in both the NI Assembly and the House of Commons (Ulster 
Unionist Party (UUP), the Democratic Unionist Party (DUP) and the Social Democratic and 
Labour Party (SDLP)).Since there are no rules on how the funds are to be spent, this state of 
affairs can put parties represented in the NI Assembly, but not in the UK Parliament at a 
disadvantage. See comments by Alliance Party of Northern Ireland to the Electoral Commission, 
Electoral Commission, The Funding of Political Parties [as in footnote 252], p. 96.,  

332  Electoral Commission The Funding of Political Parties [as in footnote 252], p. 98 
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of indirect funding, such as free333 party political broadcasts (for any party fielding 

candidates in one-sixth of the seats contested; major parties are entitled to a series 

of broadcasts), free postage and distribution of election material and the use of public 

facilities for holding election meetings. These schemes are provided for in the 

Representation of the People Act (1983). Free postage is also available for 

distributing parties’ campaign literature during elections to the European Parliament 

and the devolved assemblies. However, free postage is not available for local 

elections in Great Britain. In Northern Ireland, such a scheme has been in place 

since 1985. Public facilities can be used without charge by parties during UK 

parliamentary, local or by-elections, as well as elections to the European Parliament, 

the Scottish Parliament and the National Assembly for Wales. Such a scheme is not 

in place in Northern Ireland, where this kind of expenditure is thought to be minimal 

and where there is a declining trend in holding election meetings. As far as indirect 

state funding is concerned, parties appear to be generally supportive of the current 

arrangements. The prime exception is the free postage scheme, which some have 

argued should be extended to local elections in England, Scotland and Wales. The 

Liberal Democrats have argued that, since local elections usually have a lower 

turnout, providing the electorate with more information on the candidates standing 

could help to encourage people to vote.334 

 

The Debate on Increasing Public Funding 
The discussion on a possible increase in public funding goes hand in hand with that 

of imposing a cap on donations and has inevitably caused differing reactions from 

parties. Perhaps unsurprisingly given their relative disadvantages in fund raising vis à 

vis the two larger parties, the Liberal Democrats have called for a cap on donations. 

Following changes to their ‘clientele’, the Conservatives too have become more 

amenable to the idea of capping donations. They propose an initial cap of £50,000 

per year and a gradual end to all corporate, institutional and trade union donations. 

Additional public funding would be put in place to ensure that parties can continue to 

operate effectively. The scheme they suggest would be on a voluntary basis: thus 

only parties who implemented the cap would be compensated by public funding. The 

                                                 
333  In fact purchasing airtime for political advertising in the UK is prohibited. 
334  Electoral Commission The Funding of Political Parties [as in footnote 252], p. 93 -96. The 

Electoral Commission has however also pointed out that providing more and better information 
on candidates is just one of many aspects which influences voter participation. A more detailed 
analysis can be found in: The Electoral Commission, An Audit of Political Engagement. 2004. 
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main part of this funding would be the creation of a ‘General Election Fund’ (GEF), 

which apart from supporting parties’ activities during election campaigning would be 

aimed at policy development (and replace the existing policy development grants) 

and using new technology for the period in between elections. Funding would be 

granted on the basis of the number of votes received in the last general election. 

Only parties represented by at least two members in the House of Commons or who 

received at least 150,000 votes at the last election would be considered eligible for 

this funding.335  

 

Labour has objected to introducing a cap on donations, on the grounds that trade 

union affiliation fees are classed as donations under PPERA: limiting the permissible 

size of donations could therefore hamper the party’s freedom to determine its own 

internal structure.336 This argument is somewhat disingenuous: as trades unions are 

made up of many members, any financial contribution can be seen as the sum of 

several small donations. 

 

The true nature of the problem, and perhaps of Labour’s disinclination to cap 

donations, is rather different. Labour receives an increasing proportion of its funding 

from a small circle of wealthy individuals.337 Labour, for example, received £11m 

(one sixth of its donation income) from just five individuals.338 In recent years, there 

has been a decrease in the Conservatives’ traditional source of funding – large 

corporate donations – and they have become increasingly reliant on private 

donations as well as state funding, such as short money and policy development 

grants. Overall, 25% of private donations goes to Labour. While it is the case that 

35% go to the Conservatives, it has become increasingly keen on the idea of capping 

donation: it has sought to distance itself from its previously negative image (‘cash for 

questions’) and appears to prefer the certainty that greater public funding would bring 

ith it.339  

                                                

w

 
 

335  House of Commons Standard Note SN/PC/3138 [as in footnote 244], p. 15. The Conservatives’ 
proposals were put forward in a green paper: The Conservative Party’s proposals for the funding 
of political parties A paper by Andrew Tyrie with a foreword by David Cameron, March 2006. 

336  Electoral Commission The Funding of Political Parties.[as in footnote 252], p. 81. 
337  K.D. Ewing /N.S. Ghaleigh, The cost of giving and receiving: donations to political parties in the 

United Kingdom. Revised 19 July 2006, p. 37. Retrieved at: 
  http://www.law.ed.ac.uk/file_download/publications/2_31_thecostofgivingandtaking.pdf 
338  Ewing/Ghaleigh [as in footnote 259], p. 31. 
339  Ibid., p. 34. 
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This raises concerns that PPERA has done little to put an end to large donations to 

political parties. Although it ensures transparency by obliging publication of the 

names of donors in Britain, this does not appear to have led to an increase in public 

trust – the fact that corporations and individuals donate large sums to political parties 

has led to the persistent suspicion that money can buy influence in the policy-making 

rocess.340 

r 

roups. Ideally, this would make their support basis wider and more representative. 

on government subsidies, 

arties should compete with each other in a ‘free market’.  

proposed alternative means of public funding, such as match funding and granting 

                                                

p

 

Many smaller parties argue that a cap on donations and an appropriate increase in 

state funding would contribute to the creation of a level playing field for all parties as 

well as ‘cleaning up politics’ and thus re-establishing trust in the system.341 In 

addition, if parties were no longer allowed to receive donations above a certain 

amount they would be forced to seek funding from a larger number of individuals o

g

 

However, opponents of imposing a cap on donations argue that such a rule would 

infringe on an individual’s right to choose how he wishes to spend his money. They 

also point to the PPERA’s reporting obligations which ensure that the electorate can 

find out who has donated how much to whom; on this basis, voters can decide 

whether or not they wish to vote for the party in question. Another argument put 

forward is the difficulty in enforcing such a cap: donors could easily circumvent such 

a limit by donating several smaller amounts through friends.342 Opponents to limiting 

donations also tend to argue against an increase in existing state funding on the 

grounds that parties themselves should be responsible for securing their own funding 

in attracting membership and support. Rather than relying 

p

 

The Electoral Commission’s position on the matter has not been to recommend a cap 

on donations for the moment or an increase in public funding (beyond the extension 

of the policy development grant scheme as mentioned above). It has however, 

 
340  Jackie Ashley, ‘Why politics has become too clean for comfort: Interview Election Commission 

chief Sam Younger fears the standards set for public life may be too high”, The Guardian, 12 
February 2004, cited in: House of Commons Standard Note SN/PC/3138 [as in footnote 244], p. 
5. 

341  See arguments of the Scottish National Party for a limit on donations, Electoral Commission, The 
Funding of Political Parties [as in footnote 252], p. 81. 

342  Electoral Commission, The Funding of Political Parties [as in footnote 252], pp. 80 – 82. 
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tax relief to encourage accepting smaller donations.343At present tax relief for parties 

is provided for in the Inheritance Tax Act (1984). Under this legislation, donations 

made to political parties with two members elected to the House of Commons344, or 

to those parties that have one elected member and gained at least 150,000 votes are 

exempt from inheritance tax. Gifts and bequests to political parties made on or after 

15 March 1988 are exempt from inheritance tax with no limitation on value. 

 

The Neill Committee proposed a tax relief scheme limited to the basic rate for small 

donations (up to £500) which would be based on electoral success, in that parties 

would only be considered eligible for some tax relief if they fulfil the same criteria 

mentioned above. The government did not, however, take on this recommendation. 

 

The Electoral Commission favours the introduction of a tax relief scheme on small 

donations along the lines of the Gift Aid scheme, which grants registered charities tax 

relief. Such a scheme would be limited to donations of £200 or less or the first £200 

of a larger donation and would be open not only to parties represented in the UK 

parliament, but also those at the European, devolved and local level.345 

 

Another model explored within the context of public funding is the so-called match 

funding scheme. Under this system, the state provides political parties with a sum of 

money which is proportional to the amount of money they receive from each 

individual donation up to a pre-determined limit. Match funding is already used, for 

example in Germany and parts of the United States. Although the Electoral 

Commission in general favours a tax relief scheme like the one mentioned above, 

over match funding (due to the administrative burden), it has proposed that match 

funding could be used for providing non tax payers involved in political parties with 

state funding.346 

                                                 
343  Electoral Commission, The Funding of Political Parties.[as in footnote 252], pp. 100. 
344  Again, this scheme appears to only benefit parties represented in the UK parliament. 
345  Electoral Commission, The Funding of Political Parties.[as in footnote 252], p. 101. 
346  Electoral Commission, The Funding of Political Parties.[as in footnote 252], p. 101. 
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TABLE: List of Laws on aspects of political parties in the UK 
 
The Ballot Act of 1872  
 
Representation of the People Act of 1948  
 
Representation of the People Bill of 1969 
 
Representation of the People Bill of 1983 
 
The Registration of Political Parties Act of 1998 
 
Political Parties, Elections and Referendums Act (PPERA) of 2000  
 
 



Annex 1 
 

Overview: Reference to political parties in the Constitutions of EU Member States 
 
Country Explicit 

reference to 
political 
parties in the 
Constitution? 

Provisions in the respective Constitution 

Austria No A. The Nationalrat 
Art. 26. (2) […] The National Council 
electoral regulations shall provide for a final distribution procedure relating to the whole Federal territory 
whereby in accordance with the principles of proportional representation there ensues a balance between 
the seats allocated to the parties standing for election in the constituencies and the distribution of the as 
yet unallocated seats.[…] 
(6) Electoral boards shall be appointed for the implementation and conduct of elections to the National 
Council, the election of the Federal President, and referenda as well as for assistance in the scrutiny of 
initiatives and consultations of the people. Their members, with voting rights, shall include representatives 
from the participant political parties. The Federal electoral board shall moreover include members who 
belong or have belonged to the judiciary. The electoral regulations shall lay down – leaving aside 
members originating from the professional judiciary – the number of members to be allocated to the 
participant political parties in accordance with their strength as ascertained at the last National Council 
election.[…] 
Art. 30. (5) The President of the National Council can second Parliamentary Staff employees to 
parliamentary parties for help in the fulfilment of parliamentary duties. 
B. The Bundesrat 
Art. 35. (1) The members of the Federal Council and their substitute members are elected by the Diets for 
the duration of their respective legislative periods in accordance with the principle of proportional 
representation but at least one seat must fall to the party having the second largest number of seats in a 
Diet or, should several parties have the same number of seats, the second highest number of votes at the 
last election to the Diet. When the claims of several parties are equal, the issue shall be decided by lot. 
E. Participation of the National Council and of the Federal Council in Execution by the Federation 
Art. 52a. (1) The National Council’s competent committees elect two standing sub-committees of inquiry 
to review measures for the safeguard of constitutionally established agencies as well as their operative 
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capacity and intelligence measures to secure the country’s military defence. Each subcommittee must 
include at least one member from each of the parties represented in the Main Committee of the National 
Council. 
Art. 52b. (1) For the scrutiny of a particular proceeding in a matter relating to the Federal financial 
administration the Committee constituted pursuant to Art. 126d paragraph 2 elects a Standing Sub- 
Committee. At least one member from every party represented in the National Council’s Main Committee 
must belong to this Sub-Committee. 
Art. 55. (3) The Main Committee elects from its members a Standing Sub-Committee upon which devolve 
the powers stipulated by this Law. The election takes place in accordance with proportional 
representation; respect for this principle must nonetheless allow for inclusion in the Sub-Committee of at 
least one member of every party represented in the Main Committee.[…] 
5. The Federal School Authorities 
(3) The following guiding principles shall hold good for the establishment, to be prescribed by law, of the 
Federal school authorities: 
a) Committees shall be appointed within the framework of the Federal school authorities structure. 
Committee members of the Land school boards, with voting rights, shall be appointed in proportion to 
party strength in the Diet, committee members of the district school boards, with voting rights, in proportion 
to the votes polled in the district by the parties represented in the Diet at the last Diet election. The 
appointment of all or some of the committee members by the Diet is admissible.  
Chapter IV 
Legislation and Execution by the Laender 
A. General Provisions 
(3) The voters exercise their franchise in self-contained constituencies which can be divided into self 
contained regional constituencies. The number of members shall be divided among the constituencies in 
proportion to the numbers of nationals. The Diet electoral regulations can provide for a final distribution 
procedure throughout the Land whereby a balance between the seats allocated to the candidate parties in 
the constituencies and likewise a distribution of the as yet unallocated seats is effected in accordance with 
the principles of proportional representation. A division of the electorate into other electoral bodies is not 
admissible. 
C. municipalities 
Art. 117. 
(5) Electoral parties represented in the municipal council have a claim to representation on the municipal 
executive board in accordance with their strength. 
 
D. The Constitutional Court 
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(4) […] Finally persons who are in the employ of or hold office in a political party cannot belong to the 
Constitutional Court. 
Chapter VII ombudsman board 
Art. 148g. 
(2) Ombudsman board members are elected by the National Council on the basis of a joint 
recommendation drawn up by the Main Committee in the presence of at least half its members. Each of 
the three parties with the largest number of votes in the National Council is entitled to nominate one 
member for this recommendation. The members of the ombudsman board render an affirmation to the 
Federal President before their assumption of office. 
(3) The ombudsman board chairmanship rotates annually between the members in the sequence of the 
voting strength possessed by the parties who have nominated them. This sequence remains unchanged 
during the ombudsman board’s term of office. 
(4) Should a ombudsman board member retire prematurely, the party represented in the National Council 
who nominated this member shall nominate a new member. The new election for the remaining term of 
office shall be effected pursuant to paragraph 2 above. 

Belgium No Article 27 [Association] 
Belgians have the right to enter into association or partnership; this right cannot be liable to any 
preventative measures. 

Bulgaria Yes Chapter One: Fundamental principles, Art. 1(3) 
No part of the people, no political party nor any other organization, state institution or individual shall usurp 
the expression of the popular sovereignty. 
Article 11  
(1) Politics in the Republic of Bulgaria shall be founded on the principle of political plurality. 
(2) No political party or ideology shall be proclaimed or affirmed as a party or ideology of the state. 
(3) All parties shall facilitate the formation and expression of the citizens' political will. The procedure 
applying to the formation and dissolution of political parties and the conditions pertaining to their activity 
shall be established by law. 
(4) There shall be no political parties on ethnic, racial or religious lines, nor parties which seek the violent 
seizure of state power.  
Article 12 
(2) Citizens' associations, including trade unions, shall not pursue any political objectives, nor shall they 
involve in any political activity which is in the domain of the political parties.   
Article 116 
(2) The conditions for the appointment and removal of civil servants and the conditions on which they shall 
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be free to belong to political parties and trade unions, as well as to exercise their right to strike shall be 
established by law.    
Article 121  
(1) The courts shall ensure equality and equal conditions for competition of the parties in the judicial trial. 
Article 149  
(1) The Constitutional Court shall: 
5. rule on challenges to the constitutionality of political parties and associations; 

Cyprus No Art. 21 (Assembly, Association) 
1. Every person has the right to freedom of peaceful assembly. 
2. Every person has the right of freedom of association with others 

Czech Republic Yes Article 5 [Political System] 
The political system is based on the free and voluntary foundation and free competition of political parties 
respecting fundamental democratic principles and rejecting force as a means for asserting their interests. 
[Part 2] Constitutional Court, Article 87 [Competencies] 
(1) The Constitutional Court resolves: 
j) the congruency of a decision to dissolve a political party or other decisions concerning the activities of a 
political party with constitutional laws and other acts, 

Denmark No Section 78 [Freedom of Association] 
(1) The citizens shall be entitled without previous permission to form associations for any lawful purpose. 
(2) Associations employing violence, or aiming at attaining their object by violence, by instigation to 
violence, or by similar punishable influence on people of other views, shall be dissolved by judgment. 
(3) No association shall be dissolved by any government measure. However, an association may be 
temporarily prohibited, provided that proceedings be immediately taken against it for its dissolution. 
(4) Cases relating to the dissolution of political associations may without special permission be brought 
before the highest court of justice of the Realm. 
(5) The legal effects of the dissolution shall be determined by Statute. 

Estonia Yes § 48. 
Everyone has the right to form non-profit associations. Only Estonian citizens may belong to political 
parties. 
The establishment of organisations and unions which possess weapons, are militarily organised or 
perform military exercises requires prior permission, for which the conditions and procedure of issuance 
shall be provided by law. 
Organisations, unions, and political parties whose aims or activities are directed at changing the 
constitutional order of Estonia by force, or are otherwise in conflict with the law providing for criminal 
liability, are prohibited. 
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Only a court may terminate or suspend the activities of, or fine, an organisation, union or political party, for 
a violation of the law. 
§ 30. 
The right of some categories of state public servants to engage in enterprise and to form commercial 
associations (§ 31), as well as the right to belong to political parties and some types of non-profit 
associations (§ 48) may be restricted by law. 
§ 84. 
Upon assuming office, the authority and duties of the President of the Republic in all elected and 
appointed offices shall terminate, and he or she shall suspend his or her membership in political parties for 
the duration of his or her term of office. 
§ 125. 
A person in active service shall not hold other elected or appointed office, or participate in the activities of 
any political party. 

Finland No Section 13 Freedom of assembly and freedom of association 
(1) Everyone has the right to arrange meetings and demonstrations without a permit, as well as the right to 
participate in them. 
(2) Everyone has the freedom of association. Freedom of association entails the right to form an 
association without a permit, to be a member or not to be a member of an association and to participate in 
the activities of an association. The freedom to form trade unions and to organise in order to look after 
other interests is likewise guaranteed. 
(3) More detailed provisions on the exercise of the freedom of assembly and the freedom of association 
are laid down by an Act. 
Section 25 Parliamentary elections 
(1) The Representatives shall be elected by a direct, proportional and secret vote. Every citizen who has 
the right to vote has equal suffrage in the elections. 
(2) For the parliamentary elections, the country shall be divided, on the basis of the number of Finnish 
citizens, into at least twelve and at most eighteen constituencies. In addition, the Aland Islands shall form 
their own constituency for the election of one Representative. 
(3) The right to nominate candidates in parliamentary elections belongs to registered political parties and, 
as provided by an Act, to groups of persons who have the right to vote. 
(4) More detailed provisions on the timing of parliamentary elections, the nomination of candidates, the 
conduct of the elections and the constituencies are laid down by an Act. 
Section 45 Questions, announcements and debates 
(1) Each Representative has the right to address questions to a Minister on matters within the Minister's 
competence. Provisions on the questions and the answers are laid down in the Parliament's Rules of 
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Procedure. 
(2) The Prime Minister or a Minister designated by the Prime Minister may present an announcement to 
the Parliament on any topical issue. 
(3) A debate on any topical issue may be held in a plenary session, as provided in more detail in the 
Parliament's Rules of Procedure. 
(4) The Parliament makes no decisions on matters referred to in this section. In the consideration of these 
matters, exceptions may be made to the provision in section 31 (1) on the right to speak. 

France Yes Article 4 
Political parties and groups shall contribute to the exercise of suffrage. They shall be formed and carry on 
their activities freely. They must respect the principles of national sovereignty and democracy. They shall 
contribute to the implementation of the principle set out in the last paragraph of article 3 as provided by 
statute. 

Germany Yes Article 21 [Political Parties] 
(1) The political parties participate in the forming of the political will of the people. They may be freely 
established. Their internal organization must conform to democratic principles. They have to publicly 
account for the sources and use of their funds and for their assets. 
(2) Parties which, by reason of their aims or the behaviour of their adherents, seek to impair or abolish the 
free democratic basic order or to endanger the existence of the Federal Republic of Germany are 
unconstitutional. The Federal Constitutional Court decides on the question of unconstitutionality. 

Greece Yes Article 29 [Political Parties] 
(1) Greek citizens who are eligible to vote can freely establish and participate in political parties, the 
organization and activities whereof must serve the free functioning of the democratic political system. 
Citizens who have not yet acquired the right to vote can participate in the youth organizations of political 
parties. 
(2) A law may regulate matters relating to financial support given to political parties by the State and the 
publication of expenditure incurred by parties and candidates during elections. 
(3) Activities of any kind whatsoever in favour of political parties by judicial functionaries, military personnel 
in general and personnel of the security forces and civil servants, and the active support of the same by 
employees of bodies corporate of public law, public enterprises, and local authorities shall be absolutely 
prohibited. 

Hungary Yes Preamble: 
In order to facilitate a peaceful political transition to a constitutional state, establish a multi-party system, 
parliamentary democracy and a social market economy, the Parliament of the Republic of Hungary hereby 
establishes the following text as the Constitution of the Republic of Hungary, until the country’s new 
Constitution is adopted.  
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Article 3.  
(1) In the Republic of Hungary political parties may be established and may function freely, provided they 
respect the Constitution and laws established in accordance with the Constitution. 
(2) Political parties shall participate in the development and expression of the popular will. 
(3) Political parties may not exercise public power directly. Accordingly, no single party may exercise 
exclusive control of a government body. In the interest of ensuring the separation of political parties and 
public power, the law shall determine those functions and public offices which may not be held by party 
members or officers. 
Article 19/B.  
(2) The National Defence Council is chaired by the President of the Republic, and is composed of the 
following members: the Speaker of Parliament, the floor leaders of the political parties represented in 
Parliament, the Prime Minister, the Ministers, and the Chief of Staff of the Hungarian Armed Forces with 
the right of consultation. 
Article 28.  
(5) Prior to dissolving the Parliament, the President of the Republic is required to request the opinions of 
the Prime Minister, the Speaker of Parliament and the floor leaders of the parties represented in the 
Parliament. 
Article 32/A.  
(4) The Constitutional Court shall consist of eleven members who are elected by the Parliament. Members 
of the Constitutional Court shall be nominated by the Nominating Committee which shall consist of one 
member of each political party represented in the Parliament. A majority of two-thirds of the votes of the 
Members of Parliament is required to elect a member of the Constitutional Court. 
(5) Members of the Constitutional Court may not be members of a political party and may not engage in 
any political activities outside of the responsibilities arising from the Constitutional Court’s sphere of 
jurisdiction. 
Article 40/B.  
(4) Professional members of the Hungarian Armed Forces, the Police, the Border Guard and the national 
security services may not be members of political parties and may not engage in political activities. 
Article 50.  
(3) Judges are independent and answer only to the law. Judges may not be members of political parties 
and may not engage in political activities. 
Article 53. 
(2) Public prosecutors may not be members of political parties and may not engage in political activities. 
Article 63.  
(3) A majority of two-thirds of the votes of the Members of Parliament present is required to pass the law 
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on the right of assembly and the financial management and operation of political parties. 
Ireland No Article 40 Personal Rights 

6.1 The State guarantees liberty for the exercise of the following rights, subject to public order and 
morality: 
iii. The right of the citizens to form associations and unions. Laws, however, may be enacted for the 
regulation and control in the public interest of the exercise of the foregoing right. 
Laws regulating the manner in which the right of forming associations and unions and the right of free 
assembly may be exercised shall contain no political, religious or class discrimination. 

Italy Yes Article 49 [Political Parties] 
All citizens have the right to freely associate in political parties in order to contribute by democratic 
methods to determine national policy. 
Article 98 [Independence of Officials] 
(3) The right to become a registered member of political parties may be limited by law for members of the 
judiciary, professional members of the armed forces on active duty, police officials and officers, and 
diplomatic and consular representatives abroad. 

Latvia No Art. 102. 
Everyone has the right to form and join associations, political parties and other public organisations. 

Lithuania Yes Article 35 
Citizens shall be guaranteed the right to freely form societies, political parties and associations, provided 
that the aims and activities thereof are not contrary to the Constitution and laws. 
No one may be compelled to belong to any society, political party, or association. 
The founding and activities of political parties and other political and public 
Organisations shall be regulated by law. 
Article 44 
Censorship of mass information shall be prohibited. 
The State, political parties, political and public organisations, and other institutions or persons may not 
monopolise the mass media. 
Article 83 
A person elected President of the Republic must suspend his activities in political parties and political 
organisations until the beginning of a new campaign of the election of the President of the Republic. 
Article 113 
A judge may not participate in the activities of political parties and other political organisations. 
Article 114 
Interference by institutions of State power and governance, Members of the Seimas and other officials, 
political parties, political and public organisations, or citizens with the activities of a judge or the court shall 

 - 148 - 



be prohibited and shall incur liability provided for by law. 
Article 141 
Persons performing actual military service or alternative service, as well as officers of the national defence 
system, the police and the Interior, non-commissioned officers, reenlistees, and other paid officials of 
paramilitary and security services who have not retired to the reserve may not be Members of the Seimas 
or of municipal councils. They may not hold elected or appointed office in the State civil service, nor may 
they take part in the activities of political parties and organisations. 

Luxembourg  No Article 26 [Association] 
Luxembourgers enjoy freedom of association. This right shall not be made subject to any prior 
authorization. 

Malta No Art. 42. 
Protection of freedom of assembly and association: (1) Except with his own consent or by way of parental 
discipline no person shall be hindered in the enjoyment of his freedom of peaceful assembly and 
association, that is to say, his right peacefully to assemble freely and associate with other persons and in 
particular to form or belong to trade or other unions or associations for the protection of his interests. 

The Netherlands No Article 8 
The right of association shall be recognised. This right may be restricted by Act of Parliament in the 
interest of public order. 

Poland Yes Article 11 
(1) The Republic of Poland shall ensure freedom for the creation and functioning of political parties. 
Political parties shall be founded on the principle of voluntariness and upon the equality of Polish citizens, 
and their purpose shall be to influence the formulation of the policy of the State by democratic means. 
(2) The financing of political parties shall be open to public inspection. 
Article 13 
Political parties and other organizations whose programmes are based upon totalitarian methods and the 
modes of activity of nazism, fascism and communism, as well as those whose programmes or activities 
sanction racial or national hatred, the application of violence for the purpose of obtaining power or to 
influence the State policy, or provide for the secrecy of their own structure or membership, shall be 
forbidden. 

Portugal Yes Article 10 Universal suffrage and political parties  
1. The people shall exercise political power by means of universal, equal, direct, secret and periodic 
suffrage, referendum and the other forms provided for in this Constitution.  
2. Political parties shall contribute to the organisation and expression of the will of the people, with respect 
for the principles of national independence, the unity of the state and political democracy. 
Article 40 Right to broadcasting time, of reply and of political response  
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1. Political parties, trade unions, professional and business organisations and other organisations with a 
national scope shall, in accordance with their size and representativity and with objective criteria that shall 
be defined by law, possess the right to broadcasting time on the public radio and television service. 
2. Political parties that hold one or more seats in the Assembly of the Republic and do not form part of the 
Government shall, as laid down by law, possess the right to broadcasting time on the public radio and 
television service, which shall be apportioned in accordance with each party’s proportional share of the 
seats in the Assembly, as well as to reply or respond politically to the Government’s political statements. 
Such times shall be of the same duration and prominence as those given over to the Government’s 
broadcasts and statements. Parties with seats in the Legislative Assemblies of the autonomous regions 
shall enjoy the same rights within the ambit of the region in question. 
3. During elections and as laid down by law, candidates shall possess the right to regular and equitable 
broadcasting time on radio and television stations with a national or regional scope.  
Article 51 Political associations and parties  
1. Freedom of association shall include the right to form or take part in political associations and parties 
and through them to work jointly and democratically towards the formation of the popular will and the 
organisation of political power. 
2. No one shall be simultaneously registered as a member of more than one political party, and no one 
shall be deprived of the exercise of any right because he is or ceases to be registered as a member of any 
legally constituted party. 
3. Without prejudice to the philosophy or ideology that underlies their manifestoes, political parties shall 
not employ names that contain expressions which are directly related to any religion or church, or 
emblems that can be confused with national or religious symbols. 
4. No party shall be formed with a name or manifesto that possesses a regional nature or scope.  
5. Political parties shall be governed by the principles of transparency, democratic organisation and 
management, and participation by all their members. 
6. The law shall lay down the rules governing the financing of political parties, particularly as regards the 
requirements for and limits on public funding, as well as the requirements to publicise their assets and 
accounts. 
Article 114 Political parties and right to opposition  
1. Political parties shall hold seats in the bodies that are elected by universal, direct suffrage in 
accordance with their proportion of election results. 
2. Minorities shall possess the right to democratic opposition, as laid down by this Constitution and the 
law. 
3. Political parties that hold seats in the Assembly of the Republic and do not form part of the Government 
shall particularly possess the right to be regularly and directly informed by the Government as to the 
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situation and progress of the main matters of public interest. Political parties that hold seats in the 
Legislative Assemblies of the autonomous regions or in any other directly elected assemblies shall 
possess the same right in relation to the respective executive, in the event that they do not form part 
thereof.  
Article 151 Nominations 
1. Nominations shall be submitted by political parties as laid down by law. Parties may submit such 
nominations individually or in coalition and their lists of candidates may include citizens who are not 
registered members of any of the parties in question. 
2. No one shall be a candidate for more than one constituency of the same nature, with the exception of 
the national constituency, if any. No one may appear on more than one list. 

Romania Yes ARTICLE 8: Pluralism and political parties 
(1) Pluralism in the Romanian society is a condition and guarantee of constitutional democracy. 
(2) Political parties shall be constituted and shall pursue their activities in accordance with the law. They 
contribute to the definition and expression of the political will of the citizens, while observing national 
sovereignty, territorial integrity, the legal order and the principles of democracy. 
ARTICLE 37: Right to be elected 
(1) Eligibility is granted to all citizens having the right to vote, who meet the requirements in Article 16 (3), 
unless they are forbidden to join a political party, in accordance with Article 40 (3). 
ARTICLE 40: Right of association 
(1) Citizens may freely associate into political parties, trade unions, employers' associations, and other 
forms of association. 
(2) The political parties or organizations which, by their aims or activity, militate against political pluralism, 
the principles of a State governed by the rule of law, or against the sovereignty, integrity or independence 
of Romania shall be unconstitutional. 
(3) Judges of the Constitutional Court, the advocates of the people, magistrates, active members of the 
Armed Forces, policemen and other categories of civil servants, established by an organic law, shall not 
join political parties. 
(4) Secret associations are prohibited. 
ARTICLE 73: Classes of laws 
(3) Organic laws shall regulate: 
b) the organization, functioning, and financing of political parties; 
ARTICLE 84: Incompatibilities and immunities 
(1) During his term of office, the President of Romania may not be a member of any political party, nor 
may he perform any other public or private office. 
ARTICLE 103: Investiture 
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(1) The President of Romania shall designate a candidate to the office of Prime Minister, as a result of his 
consultation with the party which has obtained absolute majority in Parliament, or - unless such majority 
exists - with the parties represented in Parliament. 
ARTICLE 146: Powers 
The Constitutional Court shall have the following powers: 
by citizens; 
k) to decide on the objections of unconstitutionality of a political party; 

Slovakia Yes Article 29 [Right to Associate] 
(1) The right to freely associate is guaranteed. Everyone has the right to associate with others in clubs, 
societies, or other associations. 
(2) Citizens have the right to establish political parties and political movements and to associate in them. 
(3) The enactment of rights according to Sections (1) and (2) can be restricted only in cases specified by 
law, if this is unavoidable in a democratic society for reasons of state security, to protect public order, to 
forestall criminal acts, or to protect the rights and liberties of others. 
(4) Political parties and political movements, as well as clubs, societies, and other associations are 
separated from the state. 
Article 129 
(4) The Constitutional Court decides whether the decision to disband or suspend the activity of a political 
party or a political movement was in harmony with constitutional and other laws. 
Article 137 
(1) If an appointed judge of the Constitutional Court is a member of a political party or a political 
movement, he must surrender his membership prior to taking his oath. 

Slovenia No Article 42 (Right of Assembly and Association) 
The right of peaceful assembly and public meeting shall be guaranteed. 
Everyone has the right to freedom of association with others. 
Legal restrictions of these rights shall be permissible where so required for national security or public 
safety and for protection against the spread of infectious diseases. 
Professional members of the defence forces and the police may not be members of political parties. 
Article 133 (Incompatibility of Judicial Office) 
Judicial office is not compatible with office in other state bodies, in local self-government bodies and in 
bodies of political parties, and with other offices and activities as provided by law. 
Article 136 (Incompatibility of the Office of State Prosecutor) 
The office of State Prosecutor is not compatible with office in other state bodies, in local self government 
bodies and in bodies of political parties, and with other offices and activities as provided by law. 
Article 160 (Powers of the Constitutional Court) 
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The Constitutional Court decides: 
- on the unconstitutionality of the acts and activities of political parties; 
Article 166 (Incompatibility of Office) 
The office of Constitutional Court judge is not compatible with office in state bodies, in local self-
government bodies and in bodies of political parties, and with other offices and activities that are not 
compatible by law with the office of Constitutional Court judge. 

Sweden Yes Chapter III 
Art. 7. 
The seats are distributed among parties. Party is understood to mean any association or group of voters 
which runs for election under a particular designation. 
Only a party which receives at least four per cent of the votes cast throughout the whole of the Realm is 
entitled to share in the distribution of seats. A party receiving fewer votes however participates in the 
distribution of the fixed constituency seats in any constituency in which it receives at least twelve per cent 
of the votes cast. 
Art. 8. The fixed constituency seats in each constituency are distributed proportionately among the parties 
on the basis of the election result in that constituency. 
The adjustment seats are distributed among the parties in such a way that the distribution of all the seats 
in the Riksdag, other than those fixed constituency seats which have been allocated to a party polling less 
than four per cent of the national vote, is in proportion to the total number of votes cast throughout the 
whole of the Realm for the respective parties participating in the distribution of seats. If, in the distribution 
of the fixed constituency seats, a party obtains seats which exceed the number corresponding to the 
proportional representation of that party in the Riksdag, then that party and the fixed constituency seats 
which it has obtained are disregarded in distributing the adjustment seats. The adjustment seats are 
allocated to constituencies after they have been distributed among the parties. 
The odd-number method is used to distribute the seats among the parties, with the first divisor adjusted to 
1.4. 
Art. 9. One member is appointed for each seat a party obtains, together with alternates for that member. 

Spain Yes Section 6  
Political parties are the expression of political pluralism, they contribute to the formation and expression of 
the will of the people and are an essential instrument for political participation. Their creation and the 
exercise of their activities are free in so far as they respect the Constitution and the law. Their internal 
structure and their functioning must be democratic. 

United Kingdom No  
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	Paragraph 2 contains regulations for a party ban. Frequently, party bans are seen as a sign of a well-protected state, since it creates the possibility of banning parties opposed to the constitution. The historical reason for this is, however, not so much to easily allow party bans, but rather to limit them. Paragraph 2 contains the so-called party privilege, which states that parties may only be banned by decision of the Federal Constitutional Court, a regulation that traces back to the experience in the Weimar Republic, in which parties were subject to association law and could accordingly be banned by the Interior Ministry.
	Case Law of the Federal Constitutional Court on the Responsibilities and Functions of Parties
	While there has always been a wide consensus on the central tenets of party financing and internal structural principles, conceptions of the responsibilities of parties and their functions have changed repeatedly in the past several decades. In 1952, the Federal Constitutional Court stated: ‘In the democracy of today, parties alone have the possibility of uniting voters and turning them into groups capable of political action. They represent the mouthpiece that serves the people so that they are able express themselves articulately and make political decisions…Today, a democracy is inevitably a party state.’ This broad assignment of responsibilities and functions was met with severe criticism in the pubic and in academia and was later revised by the Federal Constitutional Court. In its decision on party financing, the court made its position clear: ‘Parties participate in the political decision-making of the people. However, they do not have a monopoly on influencing the decision-making of the people.’ Some years later, the Constitutional Court again underlined its position that parties ‘are primarily appointed to voluntarily unite active citizens into organised units of political action with the goal of participation in the decision-making of state organs.’ This represents the focusing of the mandate of political parties more narrowly to their participation in political decision-making.
	Party Law
	The emergence of the Party Law in the Federal Republic of Germany is a perfect example of the fact that party law is indeed a complicated matter. Although Art. 21 of the Basic Law gave lawmakers a clear mandate for the elaboration of a Party Law, it was not until 1967 that the parties represented in the Bundestag were able to agree on a common draft. Even then, the law was only passed in the face of external pressure, as the Federal Constitutional Court declared the provisional regulations on party financing from public funds to be invalid and, at the same time, determined that the financing parties from pubic funds may only proceed with a clear legal basis, i.e. a Party Law.
	The Party Law, passed in 1967, represents – with several amendments – the legal basis of German party law. First, § 1 clearly formulates the constitutional position of parties. In addition to their constitutional mandate for participation in political decision-making, parties here are granted a more far-reaching catalogue of responsibilities. They are to influence the formation of public opinion, stimulate and deepen political education, promote the active participation of citizens in political life, encourage capable citizens to assume public responsibility, participate in local, state and federal elections by fielding candidates, influence political development in parliament and government, introduce their political goals into the process of pubic decision-making and provide for a vital connection between the people and state organs. This overarching mandate was repeatedly attacked by party critics, who see in it a kind of party omnipotence. This is especially problematic in connection with the requirements for party financing, because such an overarching mandate strongly limits possibilities for public monitoring and enforcement of the use of public funds. 
	In addition to the new mandate, the Party Law also establishes criteria on when an association has assumed the character of a party. Here, the decisive factor is that they must participate in decision-making at the federal or state level and in the corresponding elections. If a group does not run in elections at the state or federal level for six years, then it loses its status as a party. This regulation is problematic for political groupings that are only active at the local level (Free Voters), as the discussion on the party financing of the Free Voters in Hesse has demonstrated. But this also poses a problem with regard to the European level since a party that exclusively participates in European elections is not a party according to the German Party Law.  
	Further specifics are regulated by the party law for the internal order of parties, including required bodies, rights of members and internal administrative proceedings. The precise modalities for fielding candidates in elections, however, is regulated by the Federal Election Law. The Party Law does also regulate the execution of a party ban, as described in Article 21 of the Basic Law. 
	Organisational Structure of German Parties
	A central component of the German Party Law is the regulation of the internal order of parties. While the Basic Law only generally states that the internal order must correspond to basic democratic principles, the Party Law contains very detailed stipulations, which lead to strong structural similarities between German parties. The formation of parties is free, and their founding requires no public authorisation. The political goals of the party are recorded in a written platform. Moreover, every party must pass bylaws with regulations on their internal organisation.  Party executive boards and member assemblies are additionally required as absolutely necessary bodies, though the latter can be substituted by representative assemblies at the supralocal level. It is further specified that member and representative assemblies (party conventions or general assemblies) must be called at least every two years, and the proportion of unelected members in a representative assembly may not be more than 20%. It is furthermore established that the executive board must be elected by and made accountable to the party convention.  The executive board must be elected every two years and must consist of at least three people. All elections for executive offices and of representatives for representative assemblies must be carried out by secret ballot.
	A detailed regulation on the rights of members also belongs to the internal structural specifications. Parties are in principle free to reject or accept a membership application, but complete or temporary membership bans are not allowed.  This is intended to prevent the isolation of parties from the outside. Members are also all equally entitled to vote at assemblies. The single permittable exception is the suspension of voting rights due to a default in the payment of membership fees or as a disciplinary measure – to be decided by party courts – for behaviour that damages the party. In addition, parties must pass, in advance, regulations on administrative measures and the party judiciary. Party committees are possible only under very limited circumstances and as part of party judicial proceedings. Clear guidelines are given for the suspension of individual district associations, which, in addition, are subject to review by the party judiciary.
	Party Financing 
	Article 21 Paragraph 2 of the Basic Law contains only the basic structural elements of party financing, namely accounting publicly for the source and disposal of funds and for all assets. The Basic Law offers no instructions for the concrete form of party financing. Since the decisions on party financing by the Federal Constitutional Court have always resulted in direct amendments to the relevant regulations of the Party Law, the analysis of the German system of party financing can concentrate on those relevant stipulations in the Party Law. These are found in parts 4 to 6 of the Party Law (§ 18-31d).
	The basic attribute of German party financing is that it represents a mixed system that is essentially fed from three sources: (1) Public money, (2) membership fees, and (3) donations from natural and legal persons. The financing of parties with public money is always severely criticised, since the relevant regulations are passed by the German Bundestag, and thus in turn by the large political parties. In other words: The parties determine how much public funds they allocate themselves for their work.
	It is additionally noteworthy that, up until the passage of the Party Law in 1967, there was no legal basis for granting public financial aid to parties. The Federal Constitutional Court eventually put a stop to the practice, which then became the decisive incentive for the passage of the Party Law.
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	Conclusions
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