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Questions asked by the IMCO Committee1 

 

A short keyword summary is provided at the beginning of each response. 

 

Part 1: Relation between the Timeshare Directive and other Community instruments .. 1 
 
1. What are the relations between the review of the Consumer Acquis and this 

review? ............................................................................................................................. 1 
 
2. How this sectoral legislation can be renewed before knowing what will be the 

content of the horizontal instrument? How to avoid inconsistencies? ............................. 1 
 
3. In the common 'rogue practices', like hard or pressure selling or misleading 

advertising, what aspects could fall under the scope of other Community 
legislation? To what extent does the Unfair Commercial Practices Directive 
address problems encountered by timeshare consumers? ................................................ 2 

 
4. What are the implications of the Distance Selling Directive and the Doorstep 

Selling Directive for Timeshare and Timeshare-like products?....................................... 3 
 
5. Could an extension of the scope of existing Directives address the problems faced 

by timeshare consumers? .................................................................................................4 
 
6. What are the relations between the Timeshare Directive and the Rome I and 

Rome II Regulations? Is the current proposal consistent with the expected 
Regulations? ..................................................................................................................... 5 

 
7. Provide an overview of the main differences between EU and US legislation................ 7 
 
Part 2: Scope of the Directive................................................................................................. 9 
 
8. Is it feasible (a) to cover all the long-term holiday products without including the 

booking of hostels for more than a year and (b) to create a clear distinction 
between timeshare and long-term holiday products?....................................................... 9 

 
9. What would be the consequences of including under the scope of this Directive 

consumers if they act as traders?...................................................................................... 9 

                                                 
1 The questions have been reproduced as provided in the Committee’s Order Form. A numbering has been added and 
some of the questions have been merged. In one case (cf. question 3), the order has been changed for context 
reasons. 
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Part 3: Definitions ................................................................................................................. 10 
 
10. Where is the separation line between the main contract (Article 2(a)), resale, 

exchange (as they are subordinated to the timeshare contract) and ancillary 
contracts?........................................................................................................................ 11 

 
11. Is there a way to improve the  definitions under Article 2, especially regarding 

points (a) and (g), to make them clearer and easier to understand, for example, by 
establishing non-exhaustive lists of such contracts? ...................................................... 11 

 
12. What are the ancillary contracts covered under this proposal? Does the current 

Commission's proposal include services contracts, financial contracts and 
contracts offered or related to a third party? .................................................................. 12 

 
13. Is there any legal difference between the wording 'accommodation' and 'movable 

and immovable property'? .............................................................................................. 13 
 
14. Are 'holiday clubs' already covered by any national legislation? .................................. 14 
 
15. What is the impact of such legislation on the timeshare industry? ................................ 15 
 
16. What are the main connection elements between ‘timeshare’ and ‘long-term 

holiday products’? .......................................................................................................... 15 
 
17. In which way is it more necessary to have them in the same Directive than in two 

different pieces of legislation? ....................................................................................... 16 
 
Part 4: Right of withdrawal.................................................................................................. 16
 
18. Assess what could be the differences between the current provisions in Article 

7(2) and a prohibition to sign any financial contract before the right of withdrawal 
has expired...................................................................................................................... 16 

 
19. Article 4(3) states that 'Before the signing of the contract, the trader shall 

explicitly draw the consumer’s attention to the existence of the right of 
withdrawal and the length of the withdrawal'. Provide an overview of the current  
national legislation with provisions drawing the consumer's attention to the 
existence of the right of withdrawal (for example, UK legislation)............................... 17 

 
Part 5: Enforcement.............................................................................................................. 18 
 
20. What are the main tools already in place promoting efficient enforcement?................. 18 
 
21. 

........................... 19

How does the cooperation between those bodies work? Measures to improve the 
existing legislation? How is the Consumer Protection Cooperation Network 
dealing with the enforcement of the Timeshare Directive 94/47/EC?
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EXECUTIVE SUMMARY 

Part 1: Relation between the Timeshare Directive and other Community instruments 

1. What are the relations between the review of the Consumer Acquis and this review?  

• Timeshare review is part of the ‘vertical action’ which complements the planned ‘horizontal 
instrument’ 

2. How this sectoral legislation can be renewed before knowing what will be the content of the 
horizontal instrument? How to avoid inconsistencies? 

• Some issues can be regulated in the Timeshare Directive independently from the elaboration 
of a horizontal instrument (e.g. ban on advance payment, timeshare specific information 
duties) 

• With regard to other issues close coordination is necessary (e.g. definitions of consumer and 
professional, modalities of withdrawal) 

• Alignment of legislative time schedules to be considered 

3. In the common 'rogue practices', like hard or pressure selling or misleading advertising, 
what aspects could fall under the scope of other Community legislation? To what extent 
does the Unfair Commercial Practices Directive address problems encountered by 
timeshare consumers?  

• Different regulatory approaches in EC law which overlap and complement each other 

• Timeshare Directive: provisions regulating the contractual relationship 

• Unfair Commercial Practices Directive: provisions regarding marketing practices, 
infringements possibly resulting in injunctions and administrative fines 

4. What are the implications of the Distance Selling Directive and the Doorstep Selling 
Directive for Timeshare and Timeshare-like products?  

• Only partial overlap because of exemptions regarding immovable property rights in the 
Distance Selling and the Doorstep Selling Directive 

• Divergences with regard to withdrawal periods and information duties 

• Harmonisation of rules on prolonged withdrawal periods to be considered 
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5. Could an extension of the scope of existing Directives address the problems faced by 
timeshare consumers? 

• Timeshare specific consumer issues would not be solved by extending e.g. just the scope of 
the Doorstep Selling Directive or the Distance Selling Directive 

• Preferable to maintain the current combination of ‘product approach’ and ‘situation 
approach’ 

6. What are the relations between the Timeshare Directive and the Rome I and Rome II 
Regulations? Is the current proposal consistent with the expected Regulations?  

•  (Forthcoming) Rome I Regulation: Possibly need for slight adaptations in order to catch all 
contracts covered by the proposed new Timeshare Directive under the consumer protection 
rules in Article 5 of the Rome I Regulation; need for a political decision as to whether Art. 8 
(2) of the proposal shall be maintained in that case  

• Rome II Regulation: Might be relevant for unfair commercial practices in the field of 
timeshare; no need for co-ordination 

7. Provide an overview of the main differences between EU and US legislation.  

• No uniform timeshare regulation but individual State laws 

• Registration requirements for timeshare developers and detailed rules for management of 
timeshare properties in several US States 

• Similar consumer protection instruments (e.g. information duties, withdrawal rights) but 
more detailed information duties in several US States and other protection instruments with 
regard to payments during withdrawal period 

Part 2: Scope of the Directive 

8. Is it feasible (a) to cover all the long-term holiday products without including the booking 
of hostels for more than a year and (b) to create a clear distinction between timeshare and 
long-term holiday products?  

• With regard to (a): Possible, but depending on whether evidence indicating a need for such 
an extension of scope exists 

• With regard to (b): Clearer distinction preferable as long as different provisions apply 
(e.g. information duties) 

 
IP/A/IMCO/NT/2007-10                                    ii                                                     PE 393.507



9. What would be the consequences of including under the scope of this Directive consumers 
if they act as traders? 

• In certain cases need for protection of purchasers if consumers sell timeshares through 
professional intermediaries 

• Different approaches possible: Information duties for professional intermediaries or general 
clause to prevent circumvention of consumer protection provisions 

Part 3: Definitions 

10. Where is the separation line between the main contract (Article 2(a)), resale, exchange (as 
they are subordinated to the timeshare contract) and ancillary contracts? 

• The characteristic subject matter of ‘main contracts’ is the provision of accommodation, 
while ‘ancillary contracts’ refer to the provision of additional goods or services subordinated 
to the provision of accommodation 

• Examples of ‘ancillary contracts’: travel services, use of amenities at the timeshare site, 
insurance of timeshare objects 

11. Is there a way to improve the  definitions under Article 2, especially regarding points (a) 
and (g), to make them clearer and easier to understand, for example, by establishing non-
exhaustive lists of such contracts?  

• Adding a definition of the term ‘accommodation’ 

• Replacing the term ‘consideration’ with ‘remuneration’ 

• Defining ‘timeshare resale’ and ‘multi-site timeshare’ instead of the generic terms ‘resale’ 
and ‘exchange’ in order to avoid terminological confusion with regard to similar terms in 
general contract law. 

• Adding examples in order to clarify the definition of ‘ancillary contract’ 

12. What are the ancillary contracts covered under this proposal? Does the current 
Commission's proposal include services contracts, financial contracts and contracts offered 
or related to a third party? 

• While the object of the main contract is the provision of accommodation within the 
framework of a timeshare scheme or holiday club, ancillary contracts concern the provision 
of additional goods or services which are subordinated to the object of the main contract  

• Examples: contracts for the use of timeshare amenities available at the timeshare site, 
insurance contracts for timeshare property, services regarding timeshare exchange programs 
etc. 
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• Proposal ambiguous with regard to contracts between consumers and third parties: to be 
considered if such contracts should be covered if they are marketed together with the main 
contract. 

13. Is there any legal difference between the wording 'accommodation' and 'movable and 
immovable property'? 

• The term ‘movable and immovable property’ is broader than ‘accommodation’ as 
‘accommodation’ is limited to facilities  designed for overnight stays 

• The reference to ‘accommodation’ in the Proposal currently excludes contracts such as 
rental for caravan pitches on a campground, berths for yachts or seats in lounges for sports 
events 

• Timeshare Directive might be extended to such contracts given similar consumer protection 
issues. 

14. Are 'holiday clubs' already covered by any national legislation? 

• Such legislation currently exists in Portugal 

15. What is the impact of such legislation on the timeshare industry? 

• Neither in the EC Consumer Law Consumer Law Compendium nor in the submissions to the 
Commission’s consultation on the review of the Timeshare Directive has specific information 
about experiences with current legislation on ‘holiday clubs’ been reported 

16. What are the main connection elements between ‘timeshare’ and ‘long-term holiday 
products’? 

• Quite  similar from a functional and economic point of view 

• Rather quantitative than qualitative distinction between the two types of contract 

17. In which way is it more necessary to have them in the same Directive than in two different 
pieces of legislation?  

• Technically possible to use different pieces of legislation, but combination in one set of rules 
might be advantageous for transparency of regulation and coherence 
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Part 4: Right of withdrawal 

18. Assess what could be the differences between the current provisions in Article 7(2) and a 
prohibition to sign any financial contract before the right of withdrawal has expired. 

• Prohibition to sign any financial contract during the withdrawal period could increase 
consumer’s freedom to exercise the withdrawal right and reduce problems of unravelling the 
contracts 

• Key question is how such a prohibition would be enforced (e.g. fines, right of the consumer to 
terminate the financial contract) 

19. Article 4(3) states that 'Before the signing of the contract, the trader shall explicitly draw 
the consumer’s attention to the existence of the right of withdrawal and the length of the 
withdrawal'. Provide an overview of the current national legislation with provisions 
drawing the consumer's attention to the existence of the right of withdrawal (for example, 
UK legislation). 

• Almost all Member States have transposed the obligation contained in Directive 94/47/EC 
and require the business to inform the consumer about the right to withdrawal 

• Some Member States require the use of precise wording, a standard form or even to provide a 
‘withdrawal coupon’. 

• Horizontal instrument could provide a mandatory standardised information form – including 
perhaps a ‘withdrawal coupon’. 

Part 5: Enforcement 

20. What are the main tools already in place promoting efficient enforcement? 

• The consequences of sanctions for violation of obligations under the Timeshare Directive 
include the consumer obtaining corresponding rights and remedies such as nullity of the 
contract, cancellation or withdrawal from the contract and, as the case may be, restitutionary 
claims 

• Additional sanctions include the possibility to initiate injunction proceedings or to impose 
administrative sanctions, for example, fines 

• In some Member States, which require a license etc. for the sale of timeshares, the 
registration of the timeshare seller may be revoked in case of a breach of law 
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21. How does the cooperation between those bodies work? Measures to improve the existing 
legislation? How is the Consumer Protection Cooperation Network dealing with the 
enforcement of the Timeshare Directive 94/47/EC? 

• Enforcement network set up by Regulation (EC) 2006/2004 was only officially launched in 
February 2007 

• Too early to evaluate the effectiveness of the cooperation 
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Part 1: Relation between the Timeshare Directive and other Community instruments 

 

1. What are the relations between the review of the Consumer Acquis and this review?  

 

Keyword Summary: 

• Timeshare review is part of the ‘vertical action’ which complements the planned ‘horizontal 
instrument’ 

The Timeshare Directive is one of the eight directives covered by the Review of the Consumer 
Acquis.1 The Acquis Review, launched by the European Commission in 20042, aims to simplify 
and modernise the regulatory framework in the field of EC consumer law. Option II of the 
regulatory options presented in the Commission’s Green Paper combines the creation of a 
horizontal instrument containing rules applicable to all consumer contracts with vertical 
legislation for specific contracts. The Green Paper explicitly mentions the revision of the 
timeshare directive as one possible field for such vertical action.3 

 

2. How this sectoral legislation can be renewed before knowing what will be the content of the 
horizontal instrument? How to avoid inconsistencies? 

 

Keyword Summary: 

• Some issues can be regulated in the Timeshare Directive independently from the elaboration 
of a horizontal instrument (e.g. ban on advance payment, timeshare specific information 
duties) 

• With regard to other issues close coordination is necessary (e.g. definitions of consumer and 
professional, modalities of withdrawal) 

• Alignment of legislative time schedules to be considered 

Following the Green Paper on the Review of the Consumer Acquis and the subsequent public 
consultation, some possible outlines of the horizontal instrument become identifiable.  

                                                 
1 Cf. Annex II of the Green Paper on the Review of the Consumer Acquis of 8 February 2007, COM (2006) 744, p. 33. For more 
information of the possible impact of the Commission’s Proposal see the impact assessment prepared on behalf of the 
Commission, COM (2007) 303. 
2 Cf. Commission’s communication of 11 October 2004 “European Contract Law and the revision of the acquis: the way 
forward”, COM(2004) 651 final. 
3 COM (2006) 744, p. 9. 
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In particular, the horizontal instrument is likely to contain definitions of basic notions such as 
‘consumer’ and ‘professional’ (preferably ‘business’4). With regard to the regulation of such 
overarching issues which affect all consumer contracts alike a close coordination between the 
elaboration of the planned horizontal instrument and the vertical actions is necessary. This is also 
the case with regard to provisions regarding modalities for the exercise of the right of withdrawal. 
Therefore, for coordination between the horizontal instrument and the review of the Timeshare 
Directive, an alignment of the respective time schedules would be advisable. In contrast, some 
issues can be regulated in the Timeshare Directive independently from the elaboration of the 
horizontal instrument, e.g. ban on advance payment or timeshare specific information duties. 

In addition, there will be some overlap between the review of the Timeshare Directive and the 
elaboration of the Common Frame of Reference.5 In order to assure the terminological coherence 
of the Acquis, some of the definitions suggested in the Commission’s Timeshare Proposal (e.g. 
resale, exchange) could be reformulated along the lines of the proposals contained in the 
Common Frame of Reference6 in order to avoid misunderstandings and incoherencies.  

 

3. In the common 'rogue practices', like hard or pressure selling or misleading advertising, 
what aspects could fall under the scope of other Community legislation? To what extent 
does the Unfair Commercial Practices Directive address problems encountered by 
timeshare consumers?  

 

Keyword Summary:  

• Different regulatory approaches in EC law which overlap and complement each other 

• Timeshare Directive: provisions regulating the contractual relationship 

• Unfair Commercial Practices Directive: provisions regarding marketing practices, 
infringements possibly resulting in injunctions and administrative fines 

Both the Unfair Commercial Practices Directive and the Timeshare Directive address unfair 
commercial practices such as pressure selling and misleading advertising.7 However, the two 
directives use different regulatory approaches which complement each other: the Timeshare 
Directive affects the contractual relationship between the business and the consumer.  

                                                 
4 The term business might be preferable, because its meaning is more open. ‘Professional’ can be misleading for several reasons, 
namely because it may be misunderstood in the sense that only the free professions are implied. Moreover, the notion is used in 
several Member States (e.g. France) in a much narrower sense than in EC law. Therefore the researchers entrusted with the 
preparation of the draft Common Frame of Reference will suggest ‘business’ as the overarching term for the contract party 
opposite to a consumer in a ‘B2C’ contract.  
5 Cf. the most recent Commission document ‘Second Progress Report on the Common Frame of Reference’, COM (2007) 447. 
6 Cf. Pfeiffer, ZGS 2007, p. 361. 
7 Recital 7 of Directive 94/47/EC: „Whereas it is necessary to avoid any misleading or incomplete details in information 
concerned specifically with the sale of the rights to use one or more immovable properties on a timeshare basis…”. 
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For example, the directive contains a list of mandatory information items which become part of 
the timeshare contract8 and gives the consumer a right of withdrawal9. In contrast, the Unfair 
Commercial Practice Directive does not affect the validity, formation or effect of the contractual 
relationship between the business and the consumer.10 The enforcement mechanisms provided by 
the directive include injunctions applied for by consumer organisations or competitors as well as 
administrative sanctions (e.g. fines).11 Unlike the Timeshare Directive the Unfair Commercial 
Practice Directive does not intend to give individual consumers an individual right to redress 
under contract law. 

 

4. What are the implications of the Distance Selling Directive and the Doorstep Selling 
Directive for Timeshare and Timeshare-like products?  

 

Keyword Summary: 

• Only partial overlap because of exemptions regarding immovable property rights in the 
Distance Selling and the Doorstep Selling Directive 

• Divergences with regard to withdrawal periods and information duties 

• Harmonisation of rules on prolonged withdrawal periods to be considered 

Timeshare products are only partially covered by the Distance Selling Directive and the Doorstep 
Selling Directive, as both directives contain exemptions regarding immovable property rights. 
The Doorstep Selling Directive does not apply to contracts for the construction, sale and rental of 
immovable property and contracts concerning other rights relating to immovable property 
(Article 3(2)(a) of Directive 85/577/EEC). The Distance Selling Directive does not apply to 
contracts concluded for the construction and sale of immovable property or relating to other 
immovable property rights, except for rental (Article 3(1) of Directive 97/7/EC). 

However, in some cases overlaps may occur. For example, both the Timeshare Directive and the 
Doorstep Selling Directive are applicable to timeshare contracts marketed during an excursion 
organised by the professional.12 In such a case different withdrawal periods and diverging 
information duties from both directives may apply. Similarly, both the Distance Selling Directive 
and the Timeshare Directive are applicable to the distance marketing of timeshare products 
involving not a sale of immovable property but a rental contract. 

 

                                                 
8 Article 4 of Directive 94/47/EC. 
9 Article 5 of Directive 94/47/EC. 
10 Article 3(2) of Directive 2005/29/EC. 
11 Cf. Articles 11, 12 of Directive 2005/29/EC. 
12 Cf. Article 1(1) of Directive 85/577/EEC; ECJ, Judgement of 22 April 1999, C-423/97 (Travel-Vac, S.L. v. Manuel José 
Antelm Sanchís). 

 
IP/A/IMCO/NT/2007-10                       Page 3 of 20                                                     PE 393.507



A particular problem could be that the directives provide for different extensions of the 
withdrawal period in case the consumer has not been informed about the existence of a 
withdrawal right: According to Article 5(3) of the Commission’s Proposal, in such a case the 
withdrawal period expires after three months and fourteen days from the signing of the contract. 
In contrast, the European Court of Justice has held that the Doorstep Selling Directive does not 
provide for such a ‘long stop rule’ and precludes national legislators from introducing e.g. a time-
limit of one year from the conclusion of the contract.13 As a consequence, the consumer has an 
‘eternal’ right of withdrawal under the Doorstep Selling Directive if the professional has not 
informed the consumer about the existence of the right of withdrawal. One possible solution to 
avoid the problem of divergent time-limits could be to introduce (possibly in the planned 
horizontal instrument) a uniform ‘long stop rule’ of one year as proposed in the Draft Common 
Frame of Reference upcoming at the end of 2007. 

 

5. Could an extension of the scope of existing Directives address the problems faced by 
timeshare consumers? 

 

Keyword Summary: 

• Timeshare specific consumer issues would not be solved by extending e.g. just the scope of 
the Doorstep Selling Directive or the Distance Selling Directive 

• Preferable to maintain the current combination of ‘product approach’ and ‘situation 
approach’ 

Currently, several existing directives already address some of the problems faced by timeshare 
consumers (e.g. Directive 85/577/EEC on doorstep contracts; Directive 93/13/EEC on unfair 
terms in consumer contracts; Directive 97/7/EC on distance selling). As pointed out above, the 
Doorstep Selling Directive (Article 3(2)(a)) and the Distance Selling Directive (Article 3(1)) both 
contain exemptions for contracts regarding immovable property rights which exclude a major 
part of the timeshare market from the scope of these directives. Thus, one option could be an 
amendment of these provisions to the effect that timeshare contracts are included. In addition, 
with regard to the Doorstep Directive, it would also be necessary to extend the number of 
‘situations’ covered by the directive. Currently, the directive only covers contracts concluded 
during a professional’s visit to a consumer’s home or workplace, or, during excursions organised 
by a professional. In order to achieve effective protection of timeshare customers, it would be 
necessary to cover other cases as well, e.g. a consumer being on vacation, who walks into a 
timeshare resort while strolling along the beach and is talked into a contract. 

The example shows that it would be difficult to cover all timeshare related cases by the Doorstep 
Selling Directive or the Distance Selling Directive.  

                                                 
13 ECJ, Judgment of 13 December 2001, C-481/99 (Georg Heininger and Helga Heininger v Bayerische Hypo- und Vereinsbank 
AG). 
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In fact, while the protection provided by these directives is linked to specific ‘situations’ or 
marketing techniques, the current Timeshare Directive follows a different approach by providing 
protection against risks related to a certain product. In order to achieve effective consumer 
protection, it is advisable to maintain the current legislative technique which combines the 
‘situation approach’ and the ‘product approach’. 

 

6. What are the relations between the Timeshare Directive and the Rome I and Rome II 
Regulations? Is the current proposal consistent with the expected Regulations?  

 

Keyword Summary: 

• (Forthcoming) Rome I Regulation: Possibly need for slight adaptations in order to catch all 
contracts covered by the proposed new Timeshare Directive under the consumer protection 
rules in Article 5 of the Rome I Regulation; need for a political decision as to whether Art. 8 
(2) of the proposal shall be maintained in that case  

• Rome II Regulation: Might be relevant for unfair commercial practices in the field of 
timeshare; no need for co-ordination 

It is still not entirely clear what the content of Article 5 of the forthcoming Rome I Regulation 
will be. The following is a simplified outline of what is to be expected on the basis of the original 
proposal. Two main cases need to be distinguished: 

(1) Consumer is targeted in the Member State of his habitual residence to purchase the timeshare 
or similar product 

According to the original Proposal (COM(2005) 650), Article 5 makes the law of the consumer’s 
Member State applicable, if the professional is also located in that Member State or if he directs 
his activities to that Member State. A specific provision in Article 5 (3) N° 3 clarifies, that even if 
the timeshare right is related to an immovable property situated in another country, the general 
consumer-home-country rule shall apply. The intention of these provisions is obvious: If the 
consumer were targeted in his home Member State, his home law shall be applicable on any sort 
of timeshare. The planned extension of the scope of the Timeshare Directive may lead to the – 
probably unwanted – effect, that this consumer’s home country rule is not applicable, if a contract 
falling under the Directive is qualified as a contract for the supply of services in the sense of 
Article 5 (3) N° 1 of the Rome I Proposal. This could concern, e.g. a resale or holiday club. It 
needs to be considered, whether all contracts covered by the new Directive shall be governed by 
the law of the consumer, if the consumer was targeted in the Member State of his habitual 
residence. In order to reach this result, clarification in Article 5 of the forthcoming Rome I 
Regulation would be useful. 

(2) Consumer is not targeted in the Member State of his habitual residence 
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In the frequent case, that a consumer is approached in another country than the Member State of 
his habitual residence, the general rules will apply. The outcome will depend on the details of the 
individual case. In the absence of a valid choice-of-law agreement between the parties, the 
applicable law is determined, irrespective of whether it is the law of a Member State or not, by 
the following criteria: (a) If the contract is only connected to one country and therefore does not 
involve any conflict of law issue, the law of that country is applicable (e.g. a foreign consumer, 
who is on holiday in Portugal, purchases a holiday club membership granting him discounts in 
hotels in Portugal and immediately pays in cash). (b) If the timeshare contract relates to a right in 
rem or right of use in a specific immovable property, the applicable law is the law where the 
immovable property is situated. (c) If neither (a) nor (b) is the case, the applicable law is the law 
of the country in which the professional has his habitual residence. But, as already indicated, the 
parties are, in principle, free to choose the applicable law by agreement. The forthcoming Rome I 
Regulation will probably limit such a choice only for the case, where the parties choose the law 
of a non Member State. In that case, the choice is without prejudice to the application of such 
mandatory rules of Community law as are applicable to the case (cf. Article 3 (5)).  

The proposed new Timeshare Directive also contains in Article 8 (2) a conflict-of-law provision. 
This provision, which is lifted from the current Directive 94/47 EC, provides that, whatever the 
applicable law, the consumer shall not be deprived of the protection granted by the Directive in 
two cases: firstly, if the immovable property concerned is situated within the territory of a 
Member State or, secondly, if the contract has been entered into in a Member State. The first of 
these cases would duplicate the effects of the forthcoming Rome I Regulation (cf. Article 3 (5) of 
the original proposal). It could therefore be omitted, if the Rome I Regulation comes into force 
with this content. The second case (contract has been entered into in a Member State) might 
supplement the protection of consumers in certain cases, for instance, if the consumer has entered 
into a contract in a Member State other than his home-country and the other party to the contract 
is a professional from a non Member State (e.g. USA) and the timeshare is related to an 
immovable property also situated in a non Member State (e.g. Cayman Islands). But it is a 
political question, whether EC consumer protection rules shall be applicable in such a case where 
the contract is not connected with the Member State where the consumer has his habitual 
residence and only has a rather loose connection with another Member State. 

As Regulation (EC) No. 864/2007 (Rome II) provides rules on the law applicable to non-
contractual obligations, the vast majority of the provisions of the Timeshare proposal do not fall 
within the scope of the Regulation. But as far as infringements of the provisions of the Directive 
constitute an unfair commercial practice, Article 6(1) provides that the applicable law shall be the 
law of the country where competitive relations or the collective interests of consumers are, or are 
likely to be, affected. This might contribute to the – probably intended – result that unfair 
commercial practices relating to timeshare will be subject to the rules applicable in the country 
where the timeshare is marketed to the consumers. 
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7. Provide an overview of the main differences between EU and US legislation.  

 

Keyword Summary: 

• No uniform timeshare regulation but individual State laws 

• Registration requirements for timeshare developers and detailed rules for management of 
timeshare properties in several US States 

• Similar consumer protection instruments (e.g. information duties, withdrawal rights) but 
more detailed information duties in several US States and other protection instruments with 
regard to payments during withdrawal period 

In the US timeshare contracts are mainly subject to regulation by the individual States. Generally 
speaking, the scope of State regulations is wider than the scope of the current EU regulation. A 
number of US State laws do not only provide for consumer protection regulations regarding the 
sale of the timeshares (e.g. pre-contractual information duties, withdrawal rights) but also contain 
detailed rules on the registration of timeshare developers and sales agents. In particular, several 
State Timeshare Acts require the developers of timeshare property and timeshare plans to apply 
for a registration with a State authority (e.g. Real Estate Commission or Real Estate Division of 
the Department of Business and Industry).14 The respective State timeshare regulations also set 
up requirements for the issuance and renewal of a developer’s registration. For example, under 
the Texas Timeshare Act, the State’s Real Estate Commission may issue or renew a timeshare 
registration only for a period not exceeding 24 months.15 Furthermore, several State laws set out 
detailed requirements for the management of timeshare properties.16 For example, timeshare 
managing entities may be required to provide consumers with a detailed written annual account 
of the operation of the timeshare properties.17 

With regard to the marketing of timeshares, some States require that timeshares must not be 
advertised or offered for sale until the advertisement or offering documents have been filed and 
approved by the competent State authority.18 In addition, similar to EU legislation, US State 
timeshare regulations usually provide for detailed disclosure duties of timeshare developers.  

                                                 
14 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.021; Chapter 199A. Nevada State, § 119A.210(4)(b)(2) even requires that 
applicants for a permit to be a timeshare sales agent have to provide electronic fingerprints for submission to  the Federal Bureau 
of Investigation for a report on the applicant’s background and to such other law enforcement agencies as the Real Estate Division 
deems necessary. 
15 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.026(b). 
16 Cf. Chapter 707. Wisconsin Statutes, § 770.30 to § 707.39; Chapter 119A. Nevada Statutes, § 119A.520 to § 119A.580. 
17 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.074. 
18 Chapter 119A. Nevada Statutes, § 119A.370(1). 
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Such disclosure duties include requirements for advertisements19 and promotions as well as the 
obligation to provide a ‘timeshare disclosure statement’ to the prospective purchaser which must 
contain detailed information about the timeshare object (in the case of single-site timeshares) or 
the timeshare plan (in the case of multi-site timeshare) and, as the case may be, about exchange 
programs offered to the purchaser.20 The information to be provided in the ‘timeshare disclosure 
statement’ differs from one State to the other, but generally speaking, the disclosure duties under 
US law are more extensive than under current EU law.21 In several State laws, the pre-contractual 
information duties are complemented by additional provisions which require the contract itself to 
contain certain information about the purchaser’s statutory rights. Unlike the current EU 
legislation, several US State laws stipulate the exact wording of such information.22  

In addition to pre-contractual and contractual information duties, under several US State laws, 
purchasers of timeshares are granted a right of withdrawal (often called ‘right to cancel’). 
However, there is no uniform withdrawal period applicable to all States. Periods differ according 
to State legislation (e.g. three days (Massachusetts23), five days (Wisconsin24), seven days 
(Hawaii25), ten days (Maryland26). In order to assure the effectiveness of the pre-contractual 
information requirements, several State laws provide that the withdrawal period starts when the 
purchaser signs the purchase contract or receives the required ‘timeshare disclosure statement’, 
whichever is later.27 

Unlike Directive 94/47/EC (Article 6) and the Commission’s Proposal (also Article 6), which ban 
any payment during the withdrawal period, US State law follows a different approach. Several 
state regulations provide that the developer of a timeshare plan shall deposit any payments 
received during the purchaser’s withdrawal period in an escrow or trust account.28 In some 
States, it possible to secure the purchasers funds by means of a surety bond, irrevocable letter of 
credit or other form of financial assu 29rance.  

                                                 
19 In addition, in some cases certain advertising claims regarding timeshares are prohibited, e.g. representing a timeshare as a 
financial investment (Chapter 707. Wisconsin Statutes, § 770.55. 
20 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.031 to § 221.035; Chapter 707. Wisconsin Statutes, § 770.41 to§ 707.45. 
21 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.032. 
22 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.043. 
23 Cf. Chapter 183B. Massachusetts Statutes, § 183B.41(a). 
24 Cf. Chapter 707. Wisconsin Statutes, § 770.41 to§ 707.47(2). 
25 Cf. Chapter 514E. Hawaii Statutes, § 514E-8. Under this provision both parties may withdraw from the contract within seven 
days after the execution of the contract or after the purchaser’s receipt of the required disclosure statement. 
26 Cf. Chapter 11A. Maryland Real Estate Timesharing Act, § 11A.114(a). 
27 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.041(a). 
28 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.061(a); Chapter 707. Wisconsin Statutes, § 770.49. 
29 Cf. Chapter 221. Texas Timeshare Act (2006), § 221.063(a). 
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Part 2: Scope of the Directive 

 

8. Is it feasible (a) to cover all the long-term holiday products without including the booking 
of hostels for more than a year and (b) to create a clear distinction between timeshare and 
long-term holiday products?  

 

Keyword Summary: 

• With regard to (a): Possible, but depending on whether evidence indicating a need for such 
an extension of scope exists 

• With regard to (b): Clearer distinction preferable as long as different provisions apply 
(e.g. information duties) 

With regard to (a): Technically, bookings for hostels for a duration of more than a year are 
currently not covered by the Commission’s Proposal. It is a political question, whether the 
inclusion of such cases is desirable, which depends on whether there is evidence for a need for 
such an extension of scope. 

With regard to (b): A clearer distinction between timeshare and long-term holiday products is 
preferable from a legal point of view, as long as different provisions apply to both categories, in 
particular, with regard to information duties. For more details on a possible alignment of the 
information duties applicable cf. the answer to question 16. 

 

9. What would be the consequences of including under the scope of this Directive consumers 
if they act as traders? 

 

Keyword Summary: 

• In certain cases need for protection of purchasers if consumers sell timeshares through 
professional intermediaries 

• Different approaches possible: Information duties for professional intermediaries or general 
clause to prevent circumvention of consumer protection provisions 

Experience from some Member States shows, that a need for the protection of purchasers may 
arise if timeshare rights are sold by consumers with the help of commercial resale agencies.  
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However, it would not be an appropriate solution if every consumer, who makes use of a resale 
intermediary to sell a timeshare, were treated as a professional and thus be obliged to fulfil all 
information duties set up by the Timeshare Directive. The extension of withdrawal rights to 
resale cases, as under some US State laws30, would probably create less problems. In fact, it 
depends very much on the circumstances of the individual case, whether the existence of a 
professional intermediary may lead to serious consumer protection gaps by the circumvention of 
consumer protection laws. 

One could consider several approaches for avoiding possible consumer protection gaps. One 
solution might be to incorporate a provision into the Directive stipulating that the resale 
intermediary has to fulfil the information duties set up by the Timeshare Directive. Another 
option could be to insert a general clause stipulating that, if the parties to a contract use a legal 
construction for the purpose to circumvent consumer protection provisions of the Timeshare 
Directive, the courts may apply these provisions by analogy. In such cases the courts would also 
have to decide, whether the consumer has rights against the other consumer, who acted through 
an intermediary, or directly against the intermediary itself. Such a provision could also be 
included in the planned horizontal instrument, as the question of circumvention of consumer 
protection rules may also arise with regard to other contracts than timeshare. 

 

Part 3: Definitions 

 

10. Where is the separation line between the main contract (Article 2(a)), resale, exchange (as 
they are subordinated to the timeshare contract) and ancillary contracts? 

 

Keyword Summary: 

• The characteristic subject matter of ‘main contracts’ is the provision of accommodation, 
while ‘ancillary contracts’ refer to the provision of additional goods or services subordinated 
to the provision of accommodation 

• Examples of ‘ancillary contracts’: travel services, use of amenities at the timeshare site, 
insurance of timeshare objects 

In order to draw a separation line between ‘main contracts’ and ‘ancillary contracts’ it is 
necessary to take into consideration the different provisions applicable to the two different 
categories of contracts. While the Commission’s Proposal contains both rules on information 
duties and withdrawal rights for the ‘main contract’, the term ‘ancillary contract’ is only relevant 
for the scope of the consumer’s withdrawal right. 

                                                 
30 See e.g. Chapter 707. Wisconsin Statutes, § 707.48(3)(c). 
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According to Article 7(1) of the Commission’s Proposal the term ‘ancillary contracts’ includes 
exchange agreements. In addition to that, other agreements regarding travel services, the use of 
amenities or insurance contracts which are linked to the main contract could be categorised as 
‘ancillary contracts’. In general, one could say that the ‘main contracts’ are characterised by the 
key term of ‘accommodation’ which is used both in the definition of ‘timeshare’ and ‘long-term 
holiday product’ and which is the subject matter of these contracts (or the object of resale in the 
case of resale contracts). In contrast, the accommodation is not at the core of ‘ancillary contracts’, 
but rather additional goods or services which are subordinated to the provision of 
accommodation. For more details on ancillary contracts cf. the answer to question 13. 

 

11. Is there a way to improve the  definitions under Article 2, especially regarding points (a) 
and (g), to make them clearer and easier to understand, for example, by establishing non-
exhaustive lists of such contracts?  

 

Keyword Summary: 

• Adding a definition of the term ‘accommodation’ 

• Replacing the term ‘consideration’ with ‘remuneration’ 

• Defining ‘timeshare resale’ and ‘multi-site timeshare’ instead of the generic terms ‘resale’ 
and ‘exchange’ in order to avoid terminological confusion with regard to similar terms in 
general contract law 

• Adding examples in order to clarify the definition of ‘ancillary contract’ 

The definition of ‘timeshare’ under Article 2(1)(a) of the Commission’s Proposal is no longer 
exclusively linked to immovable property. Instead, the decisive criteria is now ‘accommodation’. 
For the sake of clarity it would therefore be advisable to define the term ‘accommodation’ as 
well. Definitions of this term can be found in several US Statutes on timeshare:  

§ 721.05(1) Florida Statutes:  

‘Accommodation’ means any apartment, condominium or cooperative unit, cabin, lodge, hotel or 
motel room, campground, cruise ship cabin, houseboat or other vessel, recreational or other 
motor vehicle, or any private or commercial structure which is real or personal property and 
designed for overnight occupancy by one or more individuals. 

§ 221.002(1) Texas Timeshare Act:  

(1) "Accommodation" means any apartment, condominium or cooperative unit, hotel or motel 

room, cabin, lodge, or other private or commercial structure that: 
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(A) is affixed to real property; 

(B) is designed for occupancy or use by one or more individuals; and 

(C) is part of a timeshare plan. 

In addition, it could be preferable to replace the words ‘against consideration’ in Article 2(1)(a) 
to (d) of the Proposal by ‘against remuneration’ in order to avoid any unintended implications 
with regard to the Common Law doctrine of consideration.31 

Furthermore, the definitions of ‘resale’ and ‘exchange’ should be amended. Article 2(1)(c) and 
(d) of the Proposal defines these terms with a specific reference to timeshare contracts. However, 
the rather generic notions of ‘resale’ and ‘exchange’ are terms usually employed in general 
contract and sales law. In particular, the term ‘exchange’, could cause confusion with regard to 
barter contracts (cf. the translation of exchange (‘Tausch’) in the German version of the 
Commission’s Proposal).32 The Common Frame of Reference, which is currently being 
elaborated and will be published in early 2008, will most probably also contain definitions of 
these or similar terms, which will not be limited to timeshare contracts.  

However, the coexistence of two competing definitions of ‘resale’ and ‘exchange’ or ‘barter’ 
would impair the terminological coherence of the acquis communautaire. A possible solution 
would be to define the terms ‘timeshare resale’ and ‘multi-site timeshare’. 

The definition of ‘ancillary contract’ in Article 2(1)(g) of the Proposal covering ‘any contract 
which is subordinated to another contract’ is quite broad and rather vague. One option for 
clarifying the scope of this definition would be to mention some examples (e.g. insurance of 
timeshare properties, contracts for the use of amenities available at the timeshare site) and add the 
phrase “and similar contracts”. Another option would be to delete Article 2(1)(g) and to include 
more details in Article 7 of the Proposal, which is the only provision (except for the Annexes 
referring to Article 7) in which the term ‘ancillary contract’ is used. 

 

12. What are the ancillary contracts covered under this proposal? Does the current 
Commission's proposal include services contracts, financial contracts and contracts offered 
or related to a third party? 

 

Keyword Summary: 

• While the object of the main contract is the provision of accommodation within the 
framework of a timeshare scheme or holiday club, ancillary contracts concern the provision 
of additional goods or services which are subordinated to the object of the main contract  

                                                 
31 Cf. Whincup, Contract Law and Practice, The English System, with Scottish, Commonwealth, and Continental Comparisons, 
5th edition (2006), Kluwer Law International: Alphen, at 3.1 et seq. 
32 Cf. Pfeiffer, Zeitschrift für das gesamte Schuldrecht (ZGS) 2007, 361. 
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• Examples: contracts for the use of timeshare amenities available at the timeshare site, 
insurance contracts for timeshare property, services regarding timeshare exchange programs 
etc. 

• Proposal ambiguous with regard to contracts between consumers and third parties: to be 
considered if such contracts should be covered if they are marketed together with the main 
contract to be considered 

According to the rather broad definition in Article 2(1)(g) of the Proposal, ancillary contract 
means ‘any contract which is subordinated to another contract’. As set out in more detail in the 
answer to question 10, the object of ancillary contracts is, generally speaking, the provision of 
additional goods or services which are subordinated to the provision of accommodation, which is 
the object of the ‘main contract’.  

Thus, ancillary contracts covered under the Commission’s Proposal may include exchange 
programs (Article 7(1) of the Proposal) and linked credit agreements (Article 7(2) of the 
Proposal). Furthermore, the term may cover additional agreements between the professional and 
the consumer regarding the use of timeshare amenities available at the timeshare site or insurance 
contracts linked to the timeshare property. 

Neither the definition of ancillary contracts in Article 2(1)(g) nor Article 7 of the Proposal 
explicitly state whether or not contracts between a consumer and a third party contracts are 
covered. From a consumer protection point of view one might well argue that there is a need for 
extending the withdrawal right to third party contracts which are closely linked to the main 
contract, i.e. the acquisition of the timeshare. An example of such a third party contract could be 
a membership in a golf club which is situated next to timeshare site, provided that the club 
membership is only worthwhile for the consumer if he or she owns a timeshare property at this 
particular site. However, given the variety of possible cases, it would be rather difficult from a 
legal point of view to draw a line between those third party contracts that should share the fate of 
the timeshare contract and those contracts that should be considered independently.  

One possible approach could be to require, additionally, that both contracts are marketed jointly 
or even signed simultaneously. An alternative approach could be to introduce a general clause for 
third party contracts and leave the issue to the Member State courts. This solution would increase 
flexibility, but at the same time decrease legal certainty. 

 

13. Is there any legal difference between the wording 'accommodation' and 'movable and 
immovable property'? 

 

Keyword Summary: 

• The term ‘movable and immovable property’ is broader than ‘accommodation’ as 
‘accommodation’ is limited to facilities  designed for overnight stays 
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• The reference to ‘accommodation’ in the Proposal currently excludes contracts such as 
rental for caravan pitches on a campground, berths for yachts or seats in lounges for sports 
events 

• Timeshare Directive might be extended to such contracts, as similar issues of consumer 
protection may occur 

Directive 94/47 only refers to ‘immovable property’. By dropping this term the Proposal also 
extends the scope of the Directive to movable property (e.g. canal boats, caravans, cruise-
ships).The reference to ‘accommodation’ makes clear that contracts which do not imply 
overnight stay (e.g. seats in lounges for sports events) are not covered.33 In addition, rental of 
caravan pitches on a campground or berths for yachts are not included in the current Proposal as 
they (as such) do not provide accommodation.  

However, it is to be considered whether the protection provided under the Timeshare Directive 
should include such contracts as well. In fact, the long-term contracts regarding the use of 
caravan pitches or berths for yachts may involve similar issues of consumer protection to the sale 
of timeshare apartments.  

From the perspective of consumer protection, it does not make a major difference whether the 
consumer acquires the right to use a caravan – which would be covered by the Proposal – or 
whether the consumer only acquires the right to place his or her own caravan on the property 
owned by the timeshare developer – which would not be covered by the Proposal.  

 

14. Are 'holiday clubs' already covered by any national legislation? 

 

Keyword Summary: 

• Such legislation currently exists in Portugal 

The Commission’s Proposal also aims to extend the scope of the Timeshare Directive to cover 
products such as discount holiday clubs. Currently, Portuguese law already covers such 
products.34 The Portuguese law transposing Directive 94/47/EC contains a specific chapter on 
‘holiday accommodation systems’, which are defined as accommodation rights in holiday 
developments which do not constitute timeshare rights, and contracts under which, by means of 
advance payment, such accommodation rights are transferred. Thus, under Portuguese legislation 
new contractual formulas such as the cartões, clubes de férias, cartões turisticos are also 
covered.35 

 

                                                 
33 COM(2007) 303, p. 9. 
34 Cf. Schulte-Nölke/Twigg-Flesner/Ebers, EC Consumer Law Compendium, Comparative Analysis, p. 434. 
35 Cf. Report on the application of Directive 94/47/EC, SEC(1999) 1795, p. 9. 
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15. What is the impact of such legislation on the timeshare industry? 

 

Keyword Summary: 

• Neither in the EC Consumer Law Consumer Law Compendium nor in the submissions to the 
Commission’s consultation on the review of the Timeshare Directive has specific information 
about experiences with current legislation on ‘holiday clubs’ been reported 

In the course of elaborating the EC Consumer Law Compendium36, which provides an analysis 
of transposition laws for the eight directives subject to review in the course of the revision of the 
consumer acquis, no specific case law on holiday clubs has been reported from Portugal or other 
Member States. Also the submissions to the Commission during the consultation on the review of 
the Timeshare Directive provide no specific information about experiences concerning the 
regulation of holiday clubs in Portugal.  

In order to obtain a clearer picture of the consequences of the existing legislation on the 
timeshare industry, to go deeper into this issue with a detailed specific study could be considered.  

 

16. What are the main connection elements between ‘timeshare’ and ‘long-term holiday 
products’? 

 

Keyword Summary: 

• Quite  similar from a functional and economic point of view 

• Rather quantitative than qualitative distinction between the two types of contract 

It is difficult to draw a clear line between the terms ‘timeshare’ and ‘long-term holiday product’ 
as defined in Article 2(1)(a) and (b) of the Commission’s Proposal. Both refer to long-term 
contracts for a duration of more than one year and the object of both kinds of contract is 
accommodation. Under a timeshare contract, the consumer acquires the ‘right to use’ (one or 
more) accommodations for more than one period of occupation. In contrast, the consumer buying 
a ‘long-term holiday product’, only acquires the ‘right to obtain discounts or other benefits’ with 
regard to one accommodation. From an economic perspective, one could argue that the 
acquisition of a timeshare is a long-term holiday product providing a 100% discount on the use of 
one or more accommodations.  

                                                 
36 Schulte-Nölke/Twigg-Flesner/Ebers, EC Consumer Law Compendium, Comparative Analysis (2007), available from the 
website of DG SANCO: 
<http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/comp_analysis_en.pdf>. 
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Thus, the distinction between timeshares and long-term holiday products is rather a ‘quantitative’ 
than a ‘qualitative’ one as both products are rather similar from a functional point of view. 

 

17. In which way is it more necessary to have them in the same Directive than in two different 
pieces of legislation?  

 

Keyword Summary: 

• Technically possible to use different pieces of legislation, but combination in one set of rules 
might be advantageous for transparency of regulation and coherence 

Technically it would of course be possible to regulate timeshares and long-term holiday products 
in two different pieces of legislation. However, as set out in more detail in the answer to question 
16, the two kinds of contract are very similar both from an economic and functional point of view 
and with regard to the consumer protection issues involved. Therefore, in order to assure a 
coherent regulation it is preferable to cover both within a single directive. 

Part 4: Right of withdrawal 

 

18. Assess what could be the differences between the current provisions in Article 7(2) and a 
prohibition to sign any financial contract before the right of withdrawal has expired. 

 

Keyword Summary: 

• Prohibition to sign any financial contract during the withdrawal period could increase 
consumer’s freedom to exercise the withdrawal right and reduce problems of unravelling the 
contracts 

• Key question is how such a prohibition would be enforced (e.g. fines, right of the consumer to 
terminate the financial contract) 

From a psychological point of view, prohibition to sign any financial contract (e.g. credit 
agreement) before the expiration of the withdrawal period could increase the consumer’s freedom 
to decide whether or not to exercise the right of withdrawal. The advantage of a ‘prohibition 
clause’ could be that there will be – at least in theory – no problems related to the unravelling of a 
linked financial contract and the return of any funds already transferred to the consumer or 
directly to the timeshare seller. However, in practice such problems might still occur if the 
provider of credit does not abide with the prohibition. A crucial question would thus be how the 
prohibition is enforced and which sanctions apply in case of violation.  
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Possible sanctions could include the consumer’s right to terminate the financial contract (with the 
unravelling problems mentioned above) or administrative fines. In addition, it would be 
necessary to make clear that the prohibition only applies during the normal withdrawal period of 
fourteen days (Article 5(1) of the Proposal) and not during the prolonged withdrawal period of up 
to three months and fourteen days (Article 5(3) of the Proposal).37 

 

19. Article 4(3) states that 'Before the signing of the contract, the trader shall explicitly draw 
the consumer’s attention to the existence of the right of withdrawal and the length of the 
withdrawal'. Provide an overview of the current national legislation with provisions 
drawing the consumer's attention to the existence of the right of withdrawal (for example, 
UK legislation). 

 

Keyword Summary: 

• Almost all Member States have transposed the obligation contained in Directive 94/47/EC 
and require the business to inform the consumer about the right to withdrawal 

• Some Member States require the use of precise wording, a standard form or even to provide a 
‘withdrawal coupon’. 

• Horizontal instrument could provide a mandatory standardised information form – including 
perhaps a ‘withdrawal coupon’ 

According to Article 3 of Directive 94/47/EC in conjunction with lit. (l) of the Directive’s Annex, 
the information document and the timeshare contract must include information about the 
withdrawal right and how to exercise it. In general, this provision has been transposed closely to 
the Directive in most of the Member States.38 

In several Member States specific provisions exist on how to inform the purchaser about the 
withdrawal right, e.g. by standard forms or the obligation to use precise wording. Such countries 
are, e.g. Belgium, Cyprus, France, Germany, Greece, Latvia, Luxemburg, Malta and the United 
Kingdom. For example, in the United Kingdom Article 3(5) of the Timeshare (Cancellation 
Information) Order 2003 provides the exact wording of the withdrawal information to be 
included into a timeshare contract. In particular, directly adjacent to the place where the 
consumer signs the agreement, the timeshare contract must include the following statement: 

 

                                                 
37 A similar question is whether the prohibition of advance payments before the end of the withdrawal period (Article 6 of 
Directive 94/47/EC) applies only during the normal withdrawal period or also during the prolonged period. According to the 
judgement of the Audiencia Provincial Cantabria (Spain) of 24 May 2004, 196/2004, Sergio and Carmela v. Free Enterprise S.L., 
the ban on advance payments applies also during the prolonged withdrawal period. Cf. also the judgement of the Audiencia 
Provincial Las Palmas (Spain) of 22 November 2003, 682/2003, Benedicto and Margarita v. Palm Oasis Maspalomas S.L. 
38 For details cf. Schulte-Nölke/Twigg-Flesner/Ebers, Consumer Law Compendium, Comparative Analysis, p. 449 et seq. 
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“YOU HAVE THE RIGHT TO CANCEL THIS AGREEMENT. YOU HAVE UNTIL _________ IN 
WHICH TO DO SO. (THIS DATE MUST BE AT LEAST FOURTEEN DAYS AFTER THE DAY 
YOU SIGNED THE AGREEMENT). PLEASE REFER TO THE END OF THE AGREEMENT 
FOR FURTHER DETAILS OF YOUR CANCELLATION RIGHTS.” 

According to the transposition laws of Belgium and Luxembourg, the withdrawal information 
must be given in bold letters and in a separate frame. Article L. 121-53 of the French Consumer 
Code even goes a step further and requires that the timeshare offer is handed to the consumer in 
two copies, one of which is to be kept by the consumer and has a detachable slip designed to 
facilitate the exercise of the right of withdrawal. This ‘withdrawal coupon’ has to state the 
identity and domicile of the professional’s registered office. 

Creating a mandatory standardised information form with a ‘withdrawal coupon’ on a European 
level (similar to the information form suggested by the Council in the context of the review of the 
Consumer Credit Directive39) could be considered. However, in this context it should be borne in 
mind that more than one consumer law directive may grant a right of withdrawal to the consumer 
if the timeshare is marketed in a doorstep situation or by means of distance selling (cf. answer to 
question 4 above). In such a case it would not be helpful if each of the directives would require a 
separate information form. Consequently, it should be considered whether the creation of a 
mandatory standardised information form could be part of the planned horizontal instrument. 

Part 5: Enforcement 

 

20. What are the main tools already in place promoting efficient enforcement? 

 

Keyword Summary: 

• The consequences of sanctions for violation of obligations under the Timeshare Directive 
include the consumer obtaining corresponding rights and remedies such as nullity of the 
contract, cancellation or withdrawal from the contract and, as the case may be, restitutionary 
claims 

• Additional sanctions include the possibility to initiate injunction proceedings or to impose 
administrative sanctions, for example, fines 

• In some Member States, which require a license etc. for the sale of timeshares, the 
registration of the timeshare seller may be revoked in case of a breach of law 

Directive 94/47/EC does not contain any detailed enforcement rules. The only sanction explicitly 
mentioned in the Directive is the prolongation of the withdrawal period in case of a violation of 
the information duties (Article 5(1) of the Directive).  

                                                 
39 Cf. the Commission’s Response to the common position adopted by the Council with a view to the adoption of a Directive of 
the European Parliament and of the Council on credit agreements for consumers, COM (2007) 546, p. 9. 
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Further EC law rules relevant for the enforcement of Directive 94/47/EC are the Injunctions 
Directive 98/27/EC and the Regulation (EC) 2006/2004 on Consumer Protection Cooperation. 
Thus, the choice of sanctions for non-compliance with the Timeshare Directive is mainly left to 
the Member States (Article 10 of the Directive). 

Sanctions laid down for not complying with the form and language requirements of Directive 
94/47/EC include nullity of the contract and right of the consumer to cancel or withdraw from the 
contract. For example, under the laws of Austria, Belgium, Cyprus, France, Greece, Germany, 
Italy, Luxembourg, the Netherlands and Poland, the contract is void if it is not concluded in 
written form. In other Member States (e.g. Czech Republic, Estonia, Denmark, Finland, Spain 
and Sweden), the consumer can terminate or withdraw from the contract within a specified period 
if the contract is not in written form.  

Additional sanctions include the possibility to initiate injunction proceedings as well as 
administrative fines for violations of the transposition law (e.g. Cyprus, Belgium, Slovenia and 
Ireland). In addition, in Member States (e.g. Belgium), the registration of timeshare sellers may 
be revoked in case of a breach of law. 

Furthermore, several Member States provide for further consumer protection instruments which 
complement the protection offered by Directive 94/47/EC.40  

For instance, some Member States (e.g. Belgium, Malta, Spain), require the seller of timeshares 
(and any sales agents acting on his behalf) to apply for a license. Other regulatory instruments are 
the requirement of bank or insurance guarantees for the execution of the contract and specific 
provisions regarding the advertisement of timeshares. 

 

21. How does the cooperation between those bodies work? Measures to improve the existing 
legislation? How is the Consumer Protection Cooperation Network dealing with the 
enforcement of the Timeshare Directive 94/47/EC? 

 

Keyword Summary: 

• Enforcement network set up by Regulation (EC) 2006/2004 was only officially launched in 
February 2007 

• Too early to evaluate the effectiveness of the cooperation 

The Regulation (EC) 2006/2004 on Consumer Protection Cooperation has set up an EU-wide 
network of national enforcement authorities. The activities of the network cover fourteen 
consumer law directives (including Directive 94/47/EC) and one regulation.  

                                                 
40 For details cf. Schulte-Nölke/Twigg-Flesner/Ebers, EC Consumer Law Compendium, Comparative Analysis, p. 476 et seq. and 
the Commission Report on the Application of Directive 94/47/EC, SEC (1999) 1795, p. 12. 
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Within the network, each national authority is able to call on other members of the network for 
assistance in investigating possible breaches of consumer laws and in taking enforcement action. 

The EU-wide network of enforcement authorities already started its operations at the end of 2006 
and was officially launched by Commissioner Kuneva on 28 February 2007 on the occasion of 
the first of regular meetings of EU enforcement authorities. Therefore, it is currently too early to 
evaluate the effectiveness of the cooperation. Several requests for information addressed to single 
liaison offices in Member States have not resulted in specific information on this issue. 
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