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Abstract 

Some financial products facilitate (“Financial Instruments”’) the use of voting 
rights that can be considered questionable under the law (“Questionable Uses of 
Voting Rights”). These Questionable Uses of Voting Rights become apparent 
when, using the Financial Instruments, an investor is in a negative voting 
situation. This situation occurs when an investor, being indifferent to the impact 
of his vote for the company (“Empty Voter”), uses his vote to implement a conflict 
of interest, sometimes by voting against the company interest. These 
Questionable Uses of Voting Rights also become apparent in the case of a hidden 
shareholding situation. This is where an investor is able to direct the vote on 
shares in a company without officially being a shareholder.   

Questionable Uses of Voting Rights highlight legally reprehensible conducts such 
as fraud and abuses of rights and power. To avoid Questionable Uses of Voting 
Rights, a number of measures can be taken.  These include compulsory disclosure 
and limitations on voting rights. 
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EXECUTIVE SUMMARY 
• It appears that the concept of the decoupling of economic and ownership 

interests has reached its limits. Many countries have rethought or are rethinking 
their policies on financial instruments that have traditionally been thought to 
confer only an economic interest on their holder.   

• Financial instruments such as derivatives are increasingly being used for 
purposes other than those for which they were created.  They are used not for 
the financial or economic interest that they carry but rather for the voting rights 
that they can hold sway on (hereafter “Questionable Uses of Voting Rights”).  In 
particular, they have been used to avoid disclosure rules so as to enable their 
holders to either surprise other shareholders or to implement strategies that 
involve conflicts of interests.   

• This Questionable Use of Voting Rights has an effect on companies, their 
investors, managers and creditors.  It has an effect on the market, its integrity 
and public confidence. 

• It also corresponds to fraudulent and abuse of rights behaviours.  However, in 
many cases the Questionable Use of Voting Rights, although similar to fraud or 
abuses of rights, has not been sanctioned by existing rules because of loopholes, 
varying interpretations of these rules, and the difficulty to prove the existence of 
a fraudulent intent when similar uses of voting rights are perfectly legitimate. 

• To draw the line between what is an acceptable use of voting rights and what is 
a Questionable Use of Voting Rights the authors have dissected the processes 
that lead to situations of potential abuses.  In this they have first distinguished 
Empty Voting which describes a situation – that of an investor with no specific 
interest in the voting direction of shares held as a result of a complete hedge 
taken on such shares – from negative voting - the next step that can include 
other participants - which is a vote cast against the best interest of a company 
as a result of a conflict of interest (“Negative Voting”).  Then they have drawn a 
distinction between Primary shareholding, Secondary shareholding and Hidden 
shareholding arguing that should Secondary Shareholding be recognized by 
company law, hidden shareholding would be most likely cease to exist in its 
current form.   

• The nature of the measures should follow the nature of the offense.  
Questionable Uses of Voting Rights relate to two main types of offenses: fraud 
and abuse of rights.  In both fraud and abuse of rights the difficulty is evidence.  
Thus, measures should look to the object and effect of the behaviours and 
increase the scope of disclosures.  Looking at the object and effect enables to 
tackle the issue of intent.  Further, increasing the scope of disclosures forces 
those who want to commit the offenses to leave a trail of statements that can 
then be used against them if they prove to be false. 

• Most measures can be organized through the tweaking of existing EU laws.  
Nevertheless, the creation of a most cohesive whole on EU disclosures might be 
warranted.   
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• Sanctions for the violation of applicable laws already exist in as far as the 
offenses are fraud and abuses of rights.  Private sanctions should be available 
and in particular company law should enable limitations on Questionable Uses of 
Voting Rights and/or compensation for the damages caused. Public sanctions 
such as the loss of licenses may be relevant although not always, given that not 
all investors are licensed financial institutions.  Criminal sanctions may also be 
used in exceptional circumstances where for example Negative Voting or Hidden 
Shareholding has enabled market manipulation. 
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The use of shareholder voting rights during the general assembly of company shareholders 

_______________________________________________________________________ 

DEVELOPMENTS 
 

1. INTRODUCTION  
 

Two specific phenomena have recently highlighted questions about the use of 
shareholder voting rights during the general assembly of companies: 

• Hidden ownership; 

• Empty voting. 

Firstly, Hidden Ownership and Empty Voting, which refer to specific phenomena must be 
defined.  

Secondly, the Financial Instruments used by the hidden shareholder and the Empty Voter 
will be identified.  

Then, it will explained why these phenomena, which will be identified as Questionable 
Use of Voting Rights are to be distinguished from other types of use of shareholder rights 
during shareholder general assemblies and how and to which extent they violate 
company and securities laws. 

Lastly, EU instruments in force that can have an impact on this topic will be identified. 

 

1.1. Hidden Ownership and Empty Voting 

 

1.1.1. Hidden Ownership 

The first phenomenon shall be designated under the term “Hidden Ownership”. This 
consists in hiding the true ownership of the shares by enabling the person who has the 
economic interest in the shares (“Hidden Owner” or “Hidden Shareholder”) to hide behind 
a person acting as the formal legal owner of the shares (“Apparent Shareholder”). 

The Hidden Shareholder encompasses all the qualities or characteristics of a shareholder 
without being legally or otherwise labelled “shareholder”. 

The Hidden Shareholder may hold all or some of the economic rights attached to the 
shares.  In particular the contract signed with the Apparent Shareholder enables the 
Hidden Shareholder to be paid the dividends on the shares or in the case of the sale of 
the shares to collect the capital gain realized through such sale. 

The Hidden Shareholder also indirectly holds the voting rights in the underlying shares 
because of the economic power he has over the Apparent Shareholder.   
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1.1.2. Empty Voting 

The second phenomenon arises where the shareholder hedges his risk to such an extent 
that the direction of his vote will be of little consequences to his or her exposure.  

This is usually referred to as Empty Voting. But we will see later that a useful distinction 
can be drawn between the hedging of the risk and the actual voting against the best 
interest of the company, the latter being referred to as “Negative Voting”. 

 

1.2. The Financial Instruments used 

 

The complexity of existing and new financial instruments, the speed of their development 
and expansion into the market, and the rules that try to structure them has generated 
new risks (“Financial Instruments”). The Financial Instruments used are the followings: 

• Stock lending; 

• Derivatives instruments. 

 

1.2.1. Stock Lending 

Stock lending is a contract by which a lender temporarily transfers shares he owns to a 
borrower. The lender commits himself to buying back the shares at the agreed date to 
the borrower. 

 

Stock lending leads to the temporary transfer of shares ownership between parties. 

The borrower effectively becomes the shareholder and thus, he holds the whole 
economical and voting rights attached to the shares. Relating to his relation with the 
company, the borrower votes at the general assembly of shareholders and he is 
compensated by receiving dividends during the execution of the contract.  

However, the borrower commits himself to give back to the lender the number of shares 
which was initially lent to him. Therefore, the borrower does not suffer the economic 
exposure due to the price depreciation of the shares borrowed.  The lender, who does not 
have the status of shareholder during the entire stock lending contract, assumes this 
risk. 

 

1.2.2. Derivative instruments 

There are two categories of derivative instruments: 

• One side contracts; 

• Two sides contracts. 

Under a one side contract, only one contractor is covered by the other. 

Under a two side contract, each contractor is covered by the other. In other words, the 
two sides’ contract constitutes a risk exchange between the parties. 

• One side contracts 
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Two types of one side contracts can principally be identified:  options and futures. 

An option is a contract between two parties, under which one party (the buyer) acquires 
the right (but not the obligation) to buy from the other party (the seller) an underlying 
asset, in exchange for the payment of a premium. The amount of underlying asset and 
the price at which the option may be exercised as well as the date are predetermined1.  

Futures enable shareholders to become empty-voters when the future is used to cover an 
economic risk. It might occur with a call option buying a call and selling a put of the 
same amount. In this case, empty voter is hedged by the share price evolution 
(increasing or decreasing). 

• Two side contracts  

A swap contract is an exchange of financial assets or flows between two entities during a 
certain period of time. It can be also made to transfer the financial risk in a share for a 
compensation in the form of an interest rate or in a bond. 

In particular, total return swaps transfer both the credit risk and market risk of two 
different underlying assets during a determined period: one part of the swap is a short-
term loan, and the other part is, for example, a share. Thus, the swap owner avoids the 
economic exposure in the share, which is the underlying asset. 

 

 

 

 
B A 

Risk/Rate 

 
 

 

 
Risk/Share 

 
 

 

In red, the shareholder (Empty voter) 

In blue, the counterpart 

 

 

In the example above, the swap contract formally allows B to remain shareholder without 
being exposed to a financial risk in the shares anymore. This risk is exchanged with A for 
a rate risk. 

                                          

 
1 Franck AUCKENTHALER, JurisClassur Banque, Fasc. 2050, Instruments financiers à termes, 2008. 
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1.3. Not all exceptions to the one share one vote principle are 
Questionable Uses of Voting Rights  

 

Empty Voting and Hidden Ownership are the most serious consequences but other 
mechanisms can also depart from the one share one vote principle. 

In general, or traditionally, to each share is attached one vote. This has evolved though 
first through the use by companies of non-voting shares.  Within companies, as the 
voting right was related to the financial risk taken, where the financial risks disappeared 
so did the voting right. 

In many companies today, it is not uncommon to find classes of shareholders that have 
no voting rights attached to their shares. Some shareholders are offered specific 
guarantees on dividends, profits, or other interests in one form or another in exchange 
for relinquishing their voting right. Thus, the shareholders that have a vote attached to 
their shares, have the greater financial risk resting on them, hence the attachment of the 
vote to their share, and the importance to them of being able to vote on decisions made 
by the company.  

Other examples of mechanisms departing from the one share one vote principle can be 
found in a report written on this subject for the European Commission2 : 

 

• Multiple voting right shares3; 

• Non-voting shares4; 

• Pyramid structures5; 

• Golden shares6; 

• Partnerships limited by shares7; 

                                          

 
2 ISS Europe, ECGI, Shearman & Sterling, Proportionality between ownership and control in EU listed 
companies, External EU Commission study, 18 May 2007  

http://ec.europa.eu/internal_market/company/shareholders/indexb_en.htm 

3 Multiple voting shares are shares giving more voting rights than others for the same investment. This type of 
shares is very common in some Member States. In some Member states nevertheless, this principle is restricted 
(in France for example, where only shares having a double voting right can be issued). 

4 Non-voting shares are non voting stock issued in exchange of specific financial rights. This specific financial 
right can for example be a preferential dividend. 

5 Pyramid structures can be met when one company is controlling a second one, that is controlling a third one. 
Having only 51% of the second company, the first company can indirectly control the third one. This process 
can be repeated. In this process, ownership is separated from control. The higher the pyramid is, the more 
important is the lower is the proportionality between ownership and control. 

6 Golden shares confer special rights used by national or local governments or government controlled vehicles 
to maintain control in privatised companies by granting them rights that go beyond those associated with 
normal shareholding. They enable governments i.a. to block takeovers, limit voting rights and/or veto 
management decisions. 

7 This specific type of company notably exists in France and in germany (for example, the French “Sociétés en 
Commandite par Actions”, or the German “Kommanditgesellschaft auf Aktien” (KGaA)). 
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• Supermajority provisions8; 

• Shareholders’ agreements9. 

 

In the traditional structure of companies, the risk attached to the share for the 
shareholder is very strongly related to their voting rights. Thus, in traditional companies, 
each shareholder had one vote, and the risk that they were taking - the financial risk that 
they were taking - was symbolised by their right to participate in the decision making 
processes of the company.  

In modern company structures, this principle has not changed. Shareholders may choose 
to limit their risk by negotiating specific agreements with the company and other 
shareholders. They can obtain priority over profits or guaranteed dividends for example.  
In exchange however, they agree to wield less power over the running of the company 
and management decisions.  They may even sometimes have to relinquish their voting 
rights and let the people who take the full financial risk, the other shareholders, vote and 
participate in the decision making processes.  

Empty Voting basically circumvented this system, to enable - using Financial Instruments 
such as derivative products - some shareholders to both limit their financial risk, and 
second, continue to have a voting right in the company. Negative Voting goes further and 
enables, (i) a limited financial risk, (ii) the right to vote and (iii) a guaranteed profit 
stemming directly or indirectly10 from a contrary interest. 

For all these reasons, all the Financial Instruments enabling to depart from the one share 
one vote principle must not be dealt with. Only the situations of Empty Voting enabling a 
Negative Vote represent a specific risk. 

 

1.4. Violations of company and securities laws  

 

Consequences of those Questionable Uses of Voting Rights enabled by Financial 
Instruments are as follows: 

• Violations of company laws; 

• Violations of securities laws. 

 

                                                                                                                                  

 

In this type of company, two types of partners can be found: the partners actually running the company and 
the sleeping partners having limited rights. 

8 Supermajority provisions refers to the fact that a majority above 51% is required to adopt specific decisions. 
This specific majority can be required by bylaws or by laws. 

9 Shareholders agreements consists in formal and/or informal shareholders alliances8. Those shareholders 
agreements may contain a very large range of clauses, and, in particular, clauses conferring control to a 
shareholder. 

10 Directly if the Empty Voter holds the contrary interest himself and indirectly if he rents his vote to someone 
who holds a contrary interest.  In both cases he profits from the contrary interest. 
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1.4.1. Violations of company laws 

In the Member States, company laws generally organizes the relationships, power 
structure and risks distribution between the shareholders, company management, 
majority shareholders, minority shareholders, creditors, the employees, and generally 
seeks to protect the interest of all the parties taking into account the best interest of the 
company.  

However, the Questionable Use of Voting Rights derives from the use of financial 
products as regulated by securities laws. Therefore, the Financial Instruments that 
enable the Questionable Use of Voting Rights are not regulated by company law.  By 
using derivatives the shareholder is able to limit the depreciation risks of the underlying 
shares and this may result in Empty Voting.  

In the Member States, company laws in force only exceptionally take into account the 
economic financial situation of the shareholder. As soon as the shareholder has acquired 
shares from another shareholder or participates in the capital increase in the company, 
such shareholder becomes the member of the shareholders in the company.  

Therefore, company laws do not reconcile this quality of the shareholder with the 
objectives that investors may pursue using the Financial Instruments. For those 
investors, the financial risk is the motivator rather than the quality of being a shareholder 
in a company. For this reason, company law does not really capture the issues that can 
be related to the Questionable Use of Voting Rights and more specifically Empty Voting, 
which are enabled by derivatives instruments. 

 

1.4.2. Violation of securities law 

 

The main principles in securities laws11 are: transparency, equal access to information, 
market integrity and protection of the interests of investors.  

Among those principles, transparency is the essential component of regulated markets. 
Transparency enables as much information as possible to circulate back to the markets, 
which in turn integrate the information into the price of company shares. For this reason, 
a sudden interest shown or the taking of creeping interests in companies (i.e. slowly 
buying or borrowing  small percentages of shares through a number of third parties) 
should be made public or should be known to the markets so as to enable market 
participants to integrate this new information in their own decision making processes.  

However, Empty Voting and Hidden Ownership undermine transparency. For example, by 
remaining hidden the Hidden Shareholder is able to acquire more shares at a price that is 
an artificially below market price.  Thus, this strategy undermines market integrity and 
equal access to information. These principles ensure the protection of investors.  
Therefore, not enforcing such principles may lead to a loss of confidence by the public. 

                                          

 
11 A. COURRET, H. LE NABASQUE et M.-L. COQUELET, Th. GRANIER, D. PORACCHIA, A. RAYNOUARD, A. 
REYGROBELLET, D. ROBINE, Droit financier, Dalloz, 2008. 
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1.5. EU Law in force and recent reforms in the Member States  

 

• Transparency (Directive 2004/109/EC12 and Directive 2007/14/EC13) 

Directive 2004/109/EC harmonizes the requirements of information for issuers whose 
securities are admitted to trading on a regulated market. It sets up information 
requirements, which must be published by shareholders whose companies are listed in 
EU Members States in order to improve transparency. 

Nevertheless, its scope partially takes into account Hidden Ownership situations.  

Hence, article 13 provides:  

“the notification requirements laid “shall also apply to a natural person or legal 
entity who holds, directly or indirectly, financial instruments that result in an 
entitlement to acquire, on such holder's own initiative alone, under a formal 
agreement, shares to which voting rights are attached, already issued, of an 
issuer whose shares are admitted to trading on a regulated market”. 

Furthermore, this directive has been completed with executive measures adopted by the 
Commission and determining the financial instruments concerned. Directive 2007/14/EC 
of the 8th March 2007 adopted for under these circumstances provides: 

“transferable securities; and options, futures, swaps, forward rate agreements and 
any other derivative contracts shall be considered to be financial instruments, 
provided that they result in an entitlement to acquire, on the holder's own initiative 
alone, under a formal agreement, shares to which voting rights are attached, already 
issued, of an issuer whose shares are admitted to trading on a regulated market.”. 

Therefore, Hidden Ownership is apparently taken into account by this legislation. 

                                          

 
12 Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the 
harmonisation of transparency requirements in relation to information about issuers whose securities are 
admitted to trading on a regulated market and amending Directive 2001/34/EC,  Official Journal L 390 , 
31/12/2004 p. 38. 

13 Commission Directive 2007/14/EC of 8 March 2007 laying down detailed rules for the implementation of 
certain provisions of Directive 2004/109/EC on the harmonisation of transparency requirements in relation to 
information about issuers whose securities are admitted to trading on a regulated market,  Official Journal L 69, 
9/3/2007 p. 27. 
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• Persons acting in concert (Directive 2004/25/EC) 

Scope of the Directive 2004/25/EC14 on takeover bids also partially take into account 
Hidden Ownership. 

Hence, this defines “persons acting in concert” at its article 2-1d as:  

“natural or legal persons who cooperate with the offeror or the offeree company 
on the basis of an agreement, either express or tacit, either oral or written, aimed 
either at acquiring control of the offeree company or at frustrating the successful 
outcome of a bid”;  

This definition of “persons acting in concert” is specific to takeover bids. Nevertheless, it 
is possible to extend it by replacing “aimed either at acquiring control of the offeree 
company or at frustrating the successful outcome of a bid” by “aimed at implementing a 
common policy for the company”.  

Hidden Owner shall be considered as a person acting in concert with the apparent 
shareholder. 

 

• Rights of shareholders in a listed company (Directive 2007/36/EC) 

European institutions, with the intention to establish a common market and to apply the 
principle of free exercise of shareholders voting rights anywhere in the Community, have 
adopted on the 11th of July 2007 the Directive 2007/36/EC of the European Parliament 
and of the Council on the exercise of certain rights of shareholders in listed company15. 
According to this Directive, and especially according to (10), shareholders have an 
unfettered right to appoint a person as a proxy holder to attend and vote at general 
meeting in their name. 

 

• Recent reforms in the Member States 

Despite the EU laws texts mentioned above, some difficulties have recently been 
underlined in the European Union16. 

                                          

 
14 Directive 2004/25/EC of the European Parliament and of the Council of 21 april 2004 on takeover bids, 
Official Journal L 142 , 30/04/2004 p. 12. 

15 Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007 on the exercise of 
certain rights of shareholders in listed companies Official Journal L 184 , 14/07/2007, p. 17. 

16 European Commission, Report on more stringent national measures concerning Directive 2004/109/EC on the 
harmonisation of transparency requirements in relation to information about issuers whose securities are 
admitted to trading on a regulated market, SEC(2008) 3033 final, n°20. 
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Member States are setting up or trying to set up solutions to Questionable Use of 
Shareholder rights. That is for example the case in France17, in Germany18 and 
particularly in the United Kingdom. In 2008, the United Kingdom Financial Services 
Authority (“FSA”) adopted new disclosure rules relating to holders of short positions19.  
On June 1, 2009 new disclosure rules on Contracts for Difference entered into force20. 

It is necessary to determine whether solutions at a European Union level must also been 
sought. 

For this purpose: 

• Classification of the Questionable Uses of Voting Rights must enable a legal 
classification of the situations concerned.  This classification proposed hereunder 
is based on the notion of fraud and abuse (Part 2); 

• Judicial framework resulting from this classification consists in using, as a 
criterion, the effect/the object of the Financial Instruments used. For example, 
when a the Financial Instruments has for effect or object for the person to be 
placed in the same economical situation as a shareholder, this person must be 
submitted to the same obligations as a shareholder (Part 3); 

• The method proposed consists in preventing frauds et abuses by using this criteria 
based on the object or the effect and is therefore not limited by a list of 
determined situations (Part 4); 

• Main means used to fight fraud and abuses via Questionable Use of Voting Rights 
are reinforced by Transparency obligations (Part 5). 

                                          

 

17 Regulation n°2009-105  of January 30th, 2009. 

18 The Law on risks limitations (Risikobegrenzungsgesetz) has modified the law on title negociation 
(Wertpapierhandelsgesetz– WpHG). This law came into force on the 19 Août 2008. 

19 Amendments in MAR 1.9.2A and MAR 1.9.2B. 
20 FSA 2009/13. 
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2. CLASSIFICATION OF THE QUESTIONABLE USE OF 
VOTING RIGHTS 

 

As far as the legal aspects are concerned, Questionable Use of Voting Rights can be 
organized into three categories: 

• Fraud or fraudulent conduct; 

• Abuse of rights or abuse of power; 

• Violation of public order rules.  

 

2.1. Fraudulent practices  

 

One should point out that there are many definitions of fraud.  For purposes of this study 
we will define fraud as consisting in the wilful intention to avoid a specific legal measure 
from applying by using wrongful actions in order to fall outside the scope of such 
regulation.  

Basically, under securities and company laws, the intentional element and the deception 
element, making for example a false statement intentionally, so as to deceive or so as to 
be placed in a situation that one is not entitled to be, will be considered as fraud.  

The Hidden Shareholder as described above is very close to falling under the definition of 
fraud because there is an intent not to be known, not to be apparent, not to be seen as a 
shareholder to specifically avoid the normal consequences of being an Apparent 
Shareholder.  

Hidden Shareholders use the Financial Instruments in order to avoid: 

• Transparency laws; 

• Public takeover rules; 

• Compulsory de-listing regulations; 

• Auto-control thresholds and the prohibition for companies to vote on its own 
shares. 

 

2.1.1. Avoidance of transparency laws 

 

Transparency laws typically impose disclosure of information on shareholders when 
specific thresholds are reached21. 

                                          

 
21 Article 9 of the directive provides for the obligation for  the shareholder acquiring or disposing of shares of 
an issuer whose shares are admitted to trading on a regulated market and to which voting rights are attached 
to notify its participation when specific threshold are reached. 
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EU legal instruments in the area of transparency imposes initial disclosure obligations and 
continuous disclose obligations where an event changes the structure of the 
shareholdings in a company to an important extent22. The triggering event for the 
provision of continued information is organized through thresholds.  

When specific thresholds are reached, information on the identity and intents of those 
reaching the threshold has to be supplied. The thresholds are when the shareholder or 
investor reaches 5%, 10%, 15%, 20%, 25%, 30%, 50%, 75% of the voting rights in a 
company. 

The Hidden Shareholder can avoid such disclosure obligation by using the Financial 
Instruments. That is the case when this Hidden Shareholder indirectly holds a percentage 
of shares above the threshold. Thus, the fact that this ownership is not official allows this 
Hidden Shareholder to avoid the disclosure obligation.  

One of the case studies23 deals with such a situation. 

 “Company A holds 3% of Company B’s shares. 

Company A : 

- acquire call options for 4.95% of Company B’s shares; 

- acquires equity swaps for 28% of Company B’s shares from a high number of 
banks (7 banks for 4% of company A each);  

Later, the equity swap contracts are amended in order to allow Company A to buy 
back from the banks the shares relating to the swaps contracts so that in fact 
Company A has a real option to acquire the shares instead of just being 
compensated financially for a risk taken. 

Shareholders discover at the time of the vote at Company B's General Assembly 
that the resolutions supported by Company A have been adopted by a majority”. 

The answers to this case study show that such situations can still enable to avoid 
disclosure requirements.  

In fact, this case study was based on a very real situation that occurred in Germany that 
involved two companies; one called Continental AG and the other called Schaeffler. 
Germany’s Financial Services Regulator (“BaFin”) initiated an investigation into 
Schaeffler’s strategy but found that it did not violate securities laws.  

 

 

                                                                                                                                  

 

Thus, the shareholder has to notify the issuer when the proportion of the voting rights held reaches, exceeds, 
or falls below the thresholds of : 5 %, 10 %, 15 %, 20 %, 25 %, 30 %, 50 % and 75 %. In this case, the 
shareholder has to provide for the following information : a) the resulting situation in terms of voting rights; (b) 
the chain of controlled undertakings through which voting rights are effectively held, if applicable; (c) the date 
on which the threshold was reached or crossed; and (d) the identity of the shareholder, even if that shareholder 
is not entitled to exercise voting rights under the conditions laid down in Article 10, and of the natural person or 
legal entity entitled to exercise voting rights on behalf of that shareholder. 
22 Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the 
harmonisation of transparency requirements in relation to information about issuers whose securities are 
admitted to trading on a regulated market and amending Directive 2001/34/EC,  Official Journal L 390 , 
31/12/2004 p. 38. 

23 Please refer to annex 1 to 5 of the report 
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According to BaFin24: 

“There was, however, no evidence from the information and documents obtained 
by BaFin that there had been any agreements relating to an attribution of the 
shares to Schaeffler or that reporting requirements had been breached. As a 
result, BaFin was therefore unable to take any action. […] 

BaFin was unable to find evidence of any such agreements. For instance, BaFin 
had not been able to establish that Merrill Lynch had been acting as coordinator of 
swap agreements for Schaeffler or that shares acquired as cover were to have 
been delivered in any subsequent takeover bid. 

Nor had the swap agreement created any reporting requirement for Schaeffler in 
respect of holding other financial instruments (section 25 (1) WpHG), since the 
cash-settled total return equity swap conveyed no claim to delivery of Continental 
shares. The only financial instruments which were reportable for the purposes of 
the Act were those which entitled the holder of the financial instrument to 
unilaterally acquire shares with voting rights attached that had already been 
issued. 

Nor were there any grounds for believing that Merrill Lynch had breached voting 
rights reporting requirements”. 

Such situations are not illegal per se because most countries do not regulate Financial 
Instruments that enable such behaviours. However, it is clear that transparency is 
needed since the markets have not had the necessary information to enable the share 
price to properly reflect the interest taken in the company.  

More often, these behaviours mark the beginning of the takeover process.  The 
avoidance of disclosure obligation for a specific period of time will enable the Hidden 
Shareholder to take an increasing or creeping position in a company at a cost which may 
not reflect such shareholders’ interests or increasing position.  

In such cases, the interest of the minority shareholder and of other market participants is 
flouted. These participants or minority shareholders may not be able to fully benefit from 
the increase in price of their shares that could have resulted from the disclosure of 
thresholds being reached an exceeded. In this case the fundamental principle of 
regulated market is violated and the equality between market participants which is the 
second principle of securities law is also negated. The result is that the integrity of the 
market itself is at risk. 

                                          

 
24 BaFin :  2008.08.21 :  

http://www.bafin.de/nn_721140/SharedDocs/Mitteilungen/EN/2008/pm__080821__conti.html 
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2.1.2. Avoidance of public takeover rules 

 

A similar phenomenon (albeit less frequent) occurs with respect to takeover bids and the 
obligation to make a public offer on a company’s share capital when certain thresholds 
are reached. European law regulates this question25. Acquisition by an investor of a 
position in a company granting such investor control over the company triggers an 
obligation for the investor to make a public tender for all the remaining shares in the 
company.  

However, in the case of a Hidden Shareholder, normal takeover rules are avoided. Hence, 
the economic interest of the Hidden Shareholder in the company encompasses the 
threshold at which he should have handed a mandatory bid. Nevertheless, this 
shareholder being hidden, he avoids this obligation.  

Such a situation is against the minority shareholders’ interest since they are deprived 
from the possibility to sell their shares at an equitable price. Hence, the Hidden 
Shareholder imposes its decisions in the target company while staying unveiled, 
depriving the minority shareholders from the rights guaranteed by European Law. 

In other words, provided that they stay hidden, Hidden Shareholders can avoid having to 
make a takeover offer on all of the company’s shares. If they were not hidden, the 
compulsory takeover disclosure rules would normally be triggered and such shareholder 
would normally have to propose to acquire the whole shares, which would represent a 
substantially higher cost.  

The existence of this risk is highlighted through the analysis of a number of cases such as 
Banca Antonveneta / Banco Populare di Lodi (2005 Italie) ; Fiat / Agnelli (2005 Italie) ; 
Fondiiaria/ SAI (Italie 2001) ; John Farifax Holdings / Brierley Investments (Australia 
1997)26.  

The obligation to tender for the whole of the shares when an investor acquires a 
controlling stake in the company usually enables minority shareholders to obtain an 
equitable price for their shares. This price is generally determined by an independent 
expert, taking into account previous market prices (that could have been artificially low 
because of an undisclosed creeping interest) and offering a premium to be paid by the 
acquirer to obtain the whole of the company.  

This gives minority shareholders a choice, the choice to remain a minority shareholder if 
they wished to do so, based on the information that is disclosed to them, or the choice to 
sell their shares at a fair price if they wish to do so. They are supposedly protected – 
thanks to the takeover rules - from a majority or controlling Hidden Shareholder that is 
able to run the company in the pursuit of his own interest, disregarding the interests of 
minority shareholders.  

                                          

 
25 Directive 2004/25/EC of the European Parliament and of the Council of 21 april 2004 on takeover bids, 
Official Journal L 142 , 30/04/2004 P. 0012 – 0023. 

26 HU (H. T.C.) Black (B), Equity and debt decoupling and empty voting II: Importance and Extensions, 
University of Pennsylvania Law Review, Vol. 156, n°3, 2008, p. 624. 
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Where a Hidden Shareholder is able to hide the fact that it has a controlling stake in the 
company, the minority shareholders may be victims of the decisions that such Hidden 
Shareholder will take. In this case, the integrity of the market is put in question.  

In order to avoid the costs of listing or being listed on a regulated market, it is possible 
to impose a buy-out of minority share under certain circumstances.  

The Directive 2004/25 EC27 provides for a "squeeze-out right", enabling a majority 
shareholder to require the remaining minority shareholders to sell him/her their shares. 
Member States must ensure that an offeror is able to require all the holders of the 
remaining shares to sell him those shares at a fair price. 

Hence, Member States must introduce the squeeze-out right in one of the following 
situations: 

• If the offeror holds securities representing not less than 90% of the capital 
carrying voting rights in the offeree company. Member States may set a higher 
threshold.  But this may not, however, be higher than 95% of the capital carrying 
voting rights and 95% of the voting rights; 

or 

• Where, following acceptance of the bid, he has acquired or firmly contracted to 
acquire securities representing not less than 90% of the capital carrying voting 
rights and 90% of the voting rights comprised in the bid. 

Fraud to this rule consists in artificially meeting the fixed threshold, by leased shares for 
example. Once the threshold is artificially met, the squeeze-out proceeding is triggered 
and minority shareholders are required to sell their shares. 

Such a situation occurred in one noted case in 2006 when Lindner Holding GmbH 
borrowed shares to meet the 95% threshold in Lindner Holding KgaA and freeze out 
minority shareholders. Minority shareholders rights are violated.  

 

2.1.3. Avoidance of auto-control thresholds and the prohibition for 
companies to vote on its own shares. 

 

The 1976 Directive28 coordinates company law in the Member States and applies to 
companies whose shares are not listed on a regulated market, or are not publically listed. 

The directive limits to 10% the percentage of shares that a listed company may acquire 
of its share capital and states (emphasis added): 

                                          

 
27 Directive 2004/25/EC of the European Parliament and of the Council of 21 april 2004 on takeover bids, 
Official Journal L 142 , 30/04/2004 P. 0012 – 0023. 

28 Second Council Directive 77/91/EEC of 13 December 1976 on coordination of safeguards which, for the 
protection of the interests of members and others, are required by Member States of companies within the 
meaning of the second paragraph of Article 58 of the Treaty, in respect of the formation of public limited 
liability companies and the maintenance and alteration of their capital, with a view to making such safeguards 
equivalent, Official Journal L 026 , 31/01/1977 p. 0001 - 0013. 
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“[…] Article 19 

1. Where the laws of a Member State permit a company to acquire its own 
shares, either itself or through a person acting in his own name but on 
the company's behalf, they shall make such acquisitions subject to at least the 
following conditions:  

(...) the shares acquired by a person acting in his own name but on the 
company's behalf, may not exceed 10 % of the subscribed capital;[…]” 

The directive continues on to exclude the right for the company to vote on such shares: 

“[…] Article 22 

Where the laws of a Member State permit a company to acquire its own shares, 
either itself or through a person acting in his own name but on the company's 
behalf, they shall make the holding of these shares at all times subject to at least 
the following conditions: (a) among the rights attaching to the shares, the right to 
vote attaching to the company's own shares shall in any event be suspended; 
[…]”  

A Company that wishes to circumvent this rule may use Financial Instruments to acquire 
a hidden stake in its own shares.  In this case the Hidden Shareholder will acquire shares 
using a third party, the Apparent Shareholder who will be instructed by the Hidden 
Shareholder on how to vote.  

The Hidden Shareholder may have different aims: 

• The Hidden Shareholder can be the company using a third party or a third party 
vehicle in order to avoid the dismissal of its manager by the other shareholders; 

• The Hidden Shareholder can also be the company protecting itself from a hostile 
takeover by entrusting a part of its shares in a friendly third party. 

Apart from being a violation of other shareholders’ rights, including minority 
shareholders’ rights, this behaviour can also violate the rights and interests of creditors.  

 

2.2. Abuse of rights or power  

 

The abuse of rights or abuse of power is constituted by the use or the exercise of a right 
in a manner that is contrary to the purpose for which such right was initially granted.  
This raises a number of issues. 

The first issue lies in the identification of the “purpose”.  In the context of shareholdings, 
what is the purpose of granting the right? Traditionally, the right to vote is granted to the 
shareholder as the counterparts to the risk that such shareholder is taking when it pays 
for a share in the company. Thus, the voting rights and the risk cannot be disassociated 
one from the other as one is the counterpart of the other.  

The second issue with this notion relates to whether and to which extent the “purpose” is 
respected.  This consists in evaluating whether and to which extent the objective pursued 
when the right is exercised conforms to the purpose for which the right was created.  

Empty Voting presents an inherently important risk of rights abuses. 
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The interest of the shareholder is to vote in a way that the shareholder considers as in 
the best interests of the company. Where the Empty Voter is guaranteed against any 
financial risk, there is no more incentive for him to vote in the best interest of the 
company.  Abuses can ensue. 

One of the case studies deals with such a situation: 

“Company A is an important shareholder of Company B. 

Company C, is a competitor of Company B.   

Company C has made a bid for the hostile takeover of Company B.  The price 
offered by Company C for Company B is low and unlikely to gain shareholder 
support. 

Company C contacts Company A and offers Company A an option to swap some of 
Company C’s shares for some of Company’s A shares under very favourable terms 
for Company A provided that company A votes in favour of Company C’s takeover 
bid for Company B.   

Company A accepts Company C’s offer and at the general assembly of Company B 
votes in favour of the takeover bid although under normal circumstances it would 
not be in its interest to do so”.   

The answers to this case study show that these situations are generally well captured by 
Member’s states legislations, and in general, they  condemn the behaviours outlined in 
the case study. There are numerous examples of abuses, such as described in the case 
study. One famous example involved the hedge fund Perry Capital.  

Perry Capital, a hedge fund, owned an important stake in King Pharmaceuticals and a 
10% stake in Mylan Laboratories.  Perry Capital had hedged its shares in Mylan 
Laboratories using derivatives and limiting its financial risk in the company. 

Mylan Laboratories made an offer for King Pharmaceuticals. The offer appeared to 
overvalue King Pharmaceuticals.  Perry Capital voted in favour of the overpriced 
acquisition because it would in fact benefit from the resulting decline in Mylan Laboraties 
share price. 

A Mylan Laboratories shareholder sued Perry Capital arguing that Perry Capital had  a 
negative interest in the company at the time of the shareholders’ general assembly. 

 

2.3. Other cases of violation of public order rules 

 

This third category of Questionable Use of Voting Rights does not present any specificity. 
In other words, violation of public order rules has been enabled by a Questionable Use of 
Voting Rights but would have however been enabled by any other means. 

For instance, insider trading and market manipulation violate public order rules.  Empty 
Voting and Hidden Voting can in certain circumstances highlight such a violation.  
Someone who obtains confidential information and uses that information in a Hidden 
Shareholder capacity to influence voting direction violates Insider Trading rules.  But in 
this case, Hidden Shareholding is used as a tool to try and avoid being discovered as an 
insider trader. Therefore any other tool could have been used in order to violate Insider 
Trading rules. Hence, the adoption of new specific rule applicable to Empty Voting and 
Hidden Ownership in such situation is not necessary since the existing Insider Trading 
rules are sufficient. 
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3.  JUDICIAL FRAMEWORK PROPOSED  
 

The Classification of Questionable Uses of Voting Rights exposed above shows that those 
situations correspond to cases of fraud or abuses of rights or power. This fraud or abuse 
of right is made possible because of the gap existing between judicial and economical 
reality: on one hand the law does not consider as a shareholder the person who is in a 
similar economic situation and; on the other hand, the law considers as a shareholder the 
person who has transferred his economical risk.  

Therefore, in order to both prevent and fight against Questionable Uses of Voting: 

• Consequences of the economical Financial Instruments used by the Empty Voters 
and Hidden Shareholders shall be taken into account legally; 

• This can be realized by making a distinction between the subject and the 
consequences of the Financial Instruments used.  

 

3.1. The aim: taking legally into account the economical 
consequences of the Financial Instruments used  

 

This problem can only be dealt with efficiently if the economic effect is the legal 
determinant criterion. 

Empty Voting has the economic effect of enabling the shareholder to dissociate his or her 
risk exposure in a company from the shares held in the company.  Legislations should 
take into account this economic reality.   

A review of the definition of shareholding and the rights conferred upon shareholders 
should be performed.  In particular, the question arises as to whether the Empty Voter 
should even be allowed to vote. 

Similarly the Hidden Shareholder is economically in the same situation as an Apparent 
Shareholder would normally be in. However, the difference between them is that the 
Hidden Shareholder is invisible.  

Here as well, rules should take into account this economic reality. Therefore, it may be 
necessary for company law to recognize as a shareholder the Hidden shareholder. 

 

3.2. The criteria: the object or the effect of the Financial 
Instruments used  

 

The criteria taken from the object or the effect the Financial Instruments enables to take 
into account the economical reality of the Hidden Shareholder or the Empty Voter 
situation. Nevertheless, this criterion is very broad and therefore adapted to preventive 
measures. 

As far as punitive measures are concerned, those measures shall be restricted to cases 
where the object and the effect of the Financial Instruments are used in the sole purpose 
of avoiding the risks and/or obligations attached to the status of shareholder. 
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This criteria leads to distinguish: 

• The Empty Voter from the Negative Voter; 

• The Second shareholder from the Hidden shareholder. 

 

3.2.1. Distinction between punitive measures and preventive measures  

 

It has been shown that Questionable Uses of Voting Rights mainly correspond to two 
types of illegal behaviours. The first of them is fraud.  The second relates to abuse of 
rights or abuse of power. Furthermore, the instruments used to implement these illegal 
behaviours change often as technology develops and ingenuity thrives. Therefore, these 
phenomena or reprehensible behaviours should be analyzed by reference to their 
economic effects rather than based on the Financial Instruments or the instruments used 
or generally their form.  

A similar approach was taken in respect of anti-competitive effects based on articles 81 
of the EC Treaty.  

According to the first paragraph of this article: 

“The following shall be prohibited as incompatible with the common market: all 
agreements between undertakings, decisions by associations of undertakings and 
concerted practices which may affect trade between Member States and which 
have as their object or effect the prevention, restriction or distortion of 
competition within the common market”. 

The notion of anti-competitive effect of a cartel leads to the analysis, on a case to case 
basis, of the potential or real effects of the practises used.  

However, in some circumstances, the Financial Instruments used by investors are, 
including in their object or effect, neither fraudulent nor abusive and are perfectly 
legitimate. The difficulty will reside in identifying those practices and behaviours that the 
law seeks to prevent from those that are perfectly legitimate.  

Therefore, the following distinction must be made: 

• Preventive measures 

They must apply as soon as the object or the effect of the Financial Instruments 
leads to an economic situation similar to a common shareholder situation (Hidden 
Ownership) or as soon as the object or the effect of the Financial Instruments to 
avoid the risk usually run by the shareholder (Empty Voting);  

• Punitive measures 

They must apply when the object or the effect of the the Financial Instruments is 
to be in the same situation as a common shareholder in the sole purpose of 
avoiding the risks and obligations attached to this status (Hidden Ownership) or 
when the object or the effect of the Financial Instruments is to avoid the risk 
usually run by the shareholder in the sole purpose of voting against the 
company’s interest. 
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3.2.2. Application to Empty Voting 

 

Empty Voting itself includes two different concepts one of which will systematically 
involve an abuse which must lead to punitive measures whilst the other one is only the 
result of the market structure itself and must only lead to preventive measures aimed at 
facilitating to proof of a potential abuse. 

When an investor hedges his or her risk, he or she is implementing strategies that are 
paramount to the existence of markets.   

The fact that an investor may acquire a shareholding in a company and hedge its risk so 
completely that its voting strategy becomes irrelevant to its exposure may be a cause for 
concern for the Company whose shares are held by such an investor and then again it 
may be an advantage as such an investor can be rather passive.  In the past 
shareholders were rather passive.  It is only with the advent of activist shareholders that 
issues have arisen.   

What has changed is that the passive Empty Voter has become an active Negative Voter. 
This was made possible because of the disconnection between the financial risk in the 
shareholding and the rights attached to the shares. 

Empty Voting only symbolizes the disconnection between financial risk and voting rights.  
Deriving from Empty Voting, one can identify another situation where the Empty Voter or 
a third party to whom such investor « rents » his or her interest, (i) holds a position 
outside the company (ii) which varies negatively to the good performance of the 
company and (iii) to promote such position, votes against the best interest of the 
company.  

This is a second concept that we could call Negative or Conflicted Voting; Negative 
because the vote is exercised against the best interest of the company; conflicted 
because the cause of exercising the vote against the best interest of the company lies in 
conflicting interests.  

 For purposes of this study we have chosen to call this type of vote Negative Vote.  
Negative Voting operates a second disconnection and this time between the voting right 
and the interest of the shareholder in the company welfare. In Negative Voting the voting 
right in a company is used to promote the interest of another company or conflicting 
interest to the detriment of the first company. 

The pre-requisite for the existence of a Negative Voting situation is as follows: (i) a prior 
Empty Voting situation – the direction of the vote is without financial consequence to the 
right holder - and (ii) a conflict of interest – the best interest of the company conflicting 
with an outside interest.  Therefore, the Negative Voter takes advantage of the Empty 
Voter’s disinterest in his or her voting rights to further his own interest.   

In this situation, the Empty Voter’s vote directed by the third party’s transforms into a 
Negative Vote.  Therefore, both commit the abuse; the first by negligence; the second 
through wilful intent. 
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Finally: 

• Empty Voting shall be subjected to preventive measures. Those measures must 
apply as soon as the object or the effect of the Financial Instruments is for the 
shareholder to avoid economical risks; 

• Negative Voting shall be subjected to punitive measures which must apply when 
the object or the effect of the Financial Instruments is for the shareholder to avoid 
economical risk in the sole purpose to abuse his voting right (by voting against 
the company’s interest for example).  

 

3.2.3. Application to Hidden ownership 

 

Hidden Shareholding is an incomplete concept.   

The word « hidden » implies a will to conceal or keep secret.  Thus the concept of Hidden 
Shareholding should be considered a final step in the commission of an abusive act.  Why 
keep secret or conceal if not to avoid the law or the scrutiny of the market? 

For there to be a Hidden Shareholder, first there needs to be a Primary Shareholder and 
second there needs to be a Secondary Shareholder.  The Secondary Shareholder concept 
is the new one here.   

The Primary Shareholder is the one to which the law attaches the voting rights. Thus, the 
Primary Shareholder is the only shareholder that is recognized by company law. 
Nevertheless, the Financial Instruments have enabled shareholders to create categories 
of indirect rights in the underlying shares and sell, encumber or rent these rights.   

Those that acquire such rights are not recognized by company law as holders of voting 
rights as only one designated person may be the holder of the voting rights in the share.  
But they do have rights and as such are Secondary Shareholders; a de facto situation 
created by a lack of legal recognition.  Secondary Shareholders are not hidden they are 
just not recognized whereas Hidden Owner are voluntarily hidden. 

Secondary Shareholders should probably be recognized so as to avoid Hidden 
Shareholdings.  Imposing disclosure of Primary and Secondary shareholdings is a first 
step in the right direction.  Acknowledging that a vote on one share may itself be the 
consequence of a vote by those – a share would be considered a puzzle made up of a 
multitude of pieces - who hold rights in such share would be a good steppingstone on the 
path to avoiding Hidden Ownership and creating new opportunities for capital raising by 
companies. 
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4. MODUS OPERANDI PROPOSED 

4.1. Presentation of two methods: a general principle or a limited 
list of situation  

 

Basically, two types of rulings can be considered. 

The first type is a set of measure which defines general principles and includes a number 
of exceptions to these principles - applying to a very broad spectrum of activities in the 
market. 

The second type is a situations instrument applying specifically to identified situations or 
circumstances, which the law would prohibit or which would be tightly restricted by the 
law.  

This is an important choice. UK new regulations and the approach often taken in the US 
illustrate those two different types of measures. 

 

• The new legislation in UK 

The measures recently adopted in the UK, for example, are all encompassing and outline 
general principles with thresholds applying to all market participants, not matter their 
identity, their situation, their intent or the circumstances. Hence, all the market 
participants have to disclose any stake, whether direct or indirect that they may have 
within a company.  

Under this new legislation, any shareholder beyond a certain threshold would have to 
disclose, whether they are hidden or apparent, whether they were guaranteed against 
any risk. And to this general principle, some limited exceptions exist, especially when it 
comes to brokers for example, who trade in stock regularly and who act for clients rather 
than for themselves.  

In this whole encompassing regulation, obviously Questionable Uses of Voting Rights 
would be netted and regulated but so would any legitimate or any unquestionable Uses of 
Voting Rights.  

Therefore, such a regulation imposes a cost on all actors in the markets.  

 

• US approach 

Other types of legal instruments can be more surgical in nature and have very precise 
aims: the Questionable Uses of Voting Rights. These regulations would basically identify 
a set of criteria, or certain circumstances where it would become apparent that such 
behaviour should be prohibited. Under these circumstances, disclosure would be 
compulsory. This surgical option is the type of option that the US has often chosen, in 
particular with respect to some anti-competitive behaviour or in the area of securities 
law.  
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The initial costs to the market or to market participants of “surgical regulation” are very 
low.  The risk of this kind of approach is obviously that those that do not meet the 
criteria or do not fall within the special circumstances targeted by the measures adopted 
but that still have an intent that is questionable or that use abusive tactics, could avoid 
the application of the law. In short, such a regulation, because of its preciseness, usually 
leaves a number of loopholes. Initial low costs can lead to higher costs to the market 
down the road. 

Finally, the main differences between the UK and US laws can be summarized as follows: 

In the US, tests or red-flags are frequently used. They seek to force disclosure when a 
specific set of circumstances is met.  The result is that disclosure is not triggered except 
when the criteria are met or when a set of indicia is present. 

The new UK regime is the reverse.  It proposes a catch-all system with limited 
exemptions.  It is based on an analysis that shows that broad disclosure rules have little 
negative impact on volumes in the market.   

4.2. A global method characterized by a list of criteria is 
advisable 

 

Abuses of rights of power and fraud are behaviours that need to be regulated in the 
broadest sense and sanctioned effectively. Thus, the best approach would probably be 
the UK approach of general principles with a number of exceptions.  

It is important that the laws be flexible and able to react to the ever-changing world of 
financial instruments and to the ingenuity of market participants. It is also important to 
define a set of principles that will prevent market abuses or Questionable Uses of Voting 
Rights and. This set of principles would provide an important degree of legal certainty for 
market participants, for both those who are victims of Questionable Uses of Voting Rights 
and those who may be tempted by the abusive tactics.  

In the US, the orientation is more towards a list of set criteria or specific circumstances.  
This approach, apart from leaving open a certain number of loopholes, does not provide 
the legal certainty that is necessary for market participants to go about their business (a 
detailed comparison is provided under Annex hereto).  

Because the issues of fraud and abuse related behaviours are difficult to establish or to 
define precisely beforehand, the regulation has to be broad in the type of practices that it 
regulates, prohibits and sanctions.  

In defining such regulations it will also have to pay specific attention to co-operation 
between Member States – financial markets are European rather than national - and to 
the effective enforcement of national measures transposing EU instruments.  As stated 
before the current EU instruments can be read to regulate all Questionable Uses of Voting 
Rights.  However, it appears that national laws have not generally transposed them in a 
way that includes all Questionable Uses of Voting Rights.   
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It is thus strongly advisable that any process of European Union amendments follow a 
process that is similar to the Lamfalussy process – as used for Market in Financial 
Instruments Directive - in that it is oriented toward professional and detailed solutions 
through (i) sector specific committees, (ii) intra member state cooperation and (iii) with a 
specific accent placed on enforcement. The reason why the process chosen should not 
strictly follow the Lamfalussy process is by reference to the involvement of democratic 
institutions.  In the Lamfalussy process democratic institutions really participate at the 
initial stage of the process.  It is important that parliamentary committees both European 
and National be involved at most stages. 

4.3. Financial Instruments used to disconnect voting rights and 
financial risk 

 

A list of the main Financial Instruments of risk hedging can be presented based on or by 
reference to Directive MIFID29. A list of the main Financial Instruments used to hide 
shareholdings can be established by reference to the Transparency and Takeover Bids 
Directives.  

The Financial Instruments that enable a complete disconnection between financial rights 
and voting rights attached to shareholding can create a risk of abuse. The total 
disconnection of financial rights and voting rights creates specific risks of Empty Voting, 
but more specifically, of Negative Voting. Basically, as soon as there is a total 
disconnection between the financial reality of shareholding and the rights that are 
attached to shareholding, the existence of Empty Voting is unavoidable and the risk of 
Negative Voting becomes very important. 

It is difficult to identify the Financial Instruments that are used to dissociate the different 
rights, the economic right attached to shareholding and the legal rights attached to 
shareholding.  It is also difficult to identify precisely at which point there is a total or 
complete disconnection between rights and risks and whether that disconnection is 
complete and final or whether it is only temporary.  

                                          

 
29 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial 
instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European 
Parliament and of the Council and repealing Council Directive 93/22/EEC, OJ L 145, 30.4.2004, p. 1–44 
Amended by Directive 2006/31/EC of the European Parliament and of the Council of 5 April 2006 amending 
directive 2004/39/EC on markets in financial instruments, as regards certain deadlines, OJ L 114, 27.4.2006, p. 
60–63 ; Directive 2007/44/EC of the European Parliament and of the Council of 5 September 2007 amending 
Council Directive 92/49/EEC and Directives 2002/83/EC, 2004/39/EC, 2005/68/EC and 2006/48/EC as regards 
procedural rules and evaluation criteria for the prudential assessment of acquisitions and increase of holdings in 
the financial sector, OJ L 247, 21.9.2007, p. 1–16 ; Directive 2008/10/EC of the European Parliament and of 
the Council of 11 March 2008 amending Directive 2004/39/EC on markets in financial instruments, as regards 
the implementing powers conferred on the Commission,  OJ L 76, 19.3.2008, p. 33–36. 
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Some of the more problematic Financial Instruments used will involve a complete 
disconnection of rights and risks at certain points in time. This is because of the fact that 
the disconnection is complete only at certain periods of time a form of opacity around the 
shareholding ensues. One does not know at every point in time who is the holder of all of 
the interests in the shares. Derivatives are particularly well suited instruments to create 
these periodic disconnections of rights and risks. Stock lending and options to buy or sell 
will specifically be problematic and are identified as those Financial Instruments that 
create such a periodic disconnection of rights and risks. Any financial instrument (in 
particular, derivatives), that can result in cash delivery or share delivery presents the 
potential for creating a complete disconnection.  

In parallel to this, proxy fights or record date captures are simple Financial Instruments 
used in a variety of company laws to obtain similar objectives. Public proxy fights that 
are aimed at obtaining as many proxy votes for a general shareholder meeting are a 
good example of this.  
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5. MEANS PROPOSED 
 

The measures proposed hereunder could be taken to prevent and sanction Questionable 
Uses of Voting Rights. 

Most measures outlined hereunder are focused on the object or effect of a specific 
behaviour in the market for the reasons explained above (Part 3 and 4). Nevertheless 
and as already explained, the evidence of the fraud or the abuse is difficult to obtain: 

• For fraud : the proof of the fraudulent intent or objective used to circumvent a 
regulation; 

• For abuse of a right : the proof of the use or voting rights in a manner that is 
contrary to the normal purpose for which voting rights are granted. 

Thus, mechanisms detailed hereunder are intent to facilitate such proof.  

 

5.1. Scope 

 

5.1.1. Who is protected: companies whose shares are listed should be 
protected in the first place 

 

• Companies whose shares are listed must be protected first 

Companies whose shares are listed must be protected at first place against the 
Questionable Use of Voting Rights during shareholder meetings. This is because 
regulated markets play an important and essential role in raising capital from the public.  

Hence, maintaining public trust in the market is essential. The equality between investors 
as to their access to information with respect to their investment and their ability to 
choose, based on such information, their own strategy, is recognized and protected by 
European law.  

Further, the Financial Instruments involving derivative products that enable a 
disassociation or decoupling of the share voting rights from the financial or economic 
rights or risks mainly concern shares listed on regulated markets.  

Finally, companies whose shares are publically listed favour this kind of behaviour by 
activist funds or shareholders. 

It should also be noted that based on the principle of subsidiarity, the inter-dependence 
of European markets justifies the intervention of European law.  
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So, basically there are five reasons why listed companies should be first and foremost 
those that are protected.  These are as follows: 

 Maintaining public confidence in the market and ensuring its integrity; 
 Enabling investors to make decisions based on the principle of an equal access to 

information as recognized and protected by European law; 
 Derivatives are by definition used mostly on regulated markets; 
 Because the market in which these companies are traded are very fluid and 

reactive and liquid, that makes listed companies more vulnerable to activist 
shareholders, and more susceptible to being surprised by sudden actions taken by 
some shareholders; and 

  The interdependence of markets within the EU justifies, on the basis of the 
principle of subsidiarity the intervention of European law.  

• Other companies may also be protected even if the related issues are different 

In other respects, companies that are not publically listed may not need the same kind of 
protection. First, they do not rely on the markets for their capital.  Second, the types of 
instruments that are used to finance such companies are generally not the same kind of 
instruments or Financial Instruments that activist shareholders use in shareholder 
meetings.  

However, it is difficult to evaluate whether similar behaviours have occurred in 
companies that are not publically listed. This does not mean that there are no cases.  It 
means that the cases have probably surfaced less because companies that are not 
publically listed are generally managed more privately and do not have to disclose a 
number of information.  

Another explanation of course is that the Financial Instruments used in companies that 
are not publically listed by activist shareholders are very different, and the rights of 
shareholders in these companies are also often very different; in particular, the 
regulation that concerns the thresholds does not directly apply to these companies.  

It is possible however to protect companies which are publically listed in the same 
manner as companies that are not, in respect to the Questionable Use of Voting Rights. 
Some situations may occur in companies that are not publically listed which involve 
hidden shareholdings or Financial Instruments that hidden shareholders would typically 
use in the context of publically listed companies.  

For example, in some shareholders’ agreements of non-publically listed companies, 
specific clauses often provide that shareholders may not sell their shares to competitors 
of the company.  However, a competitor could circumvent this by, indirectly through a 
third party, becoming a shareholder of a target company. This would be an abuse and 
involve a misrepresentation to a certain extent and it would be very similar to the type of 
behaviour observed in the Hidden Shareholder cases studied here. It could thus be 
beneficial albeit costly to apply general principles to all companies regardless of whether 
they are publically listed.  

In summary, companies which are publically traded should be the first to be protected 
against Questionable Use of Voting Rights during a shareholder meeting.  However this 
protection could also be used to benefit all types of companies against abusive behaviour 
by shareholders.  
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5.1.2. Protection against whom? 

 

It is also important to identify those against whom the protection is necessary. It is clear 
that the protection should be against investors in general, rather than against a specific 
group of persons such as hedge funds. Some hedge funds have admittedly used the 
Financial Instruments aforementioned and have used such Financial Instruments in order 
to implement activist strategies and often to force changes in the management of 
companies. However, hedge funds are not the only ones using such Financial 
Instruments and so it would be inefficient to limit the scope of any new legislation to 
hedge funds in particular. Interestingly, however, a new directive proposal concerning 
funds30 is being prepared and the issues relating to the present subject matter should 
probably be addressed within the context of this directive.  

 

5.2. Preventive action 

 

5.2.1. Transparency and disclosure 

Transparency through disclosure is a preventive tool.  It informs stakeholders of events 
that is occurring or is about to occur, enabling them to react appropriately and to get 
prepared for future events.  Disclosure involves statements made either to the public or 
between private parties.  These statements are made to be relied upon and not only do 
they constrain their makers into a specific direction but they also bind them. Therefore, 
when these statements are false, they necessarily provide for the proof of fraudulent or 
abusive intent. 

However, since the EU instruments in force do not seem to take into account all the 
possible Questionable Uses of Shareholders Rights, a review of those instruments can be 
proposed. 

 

• Review of the Transparency Directive scope  

As already explained, for the purpose of fighting against Questionable Uses of 
Shareholder Rights, the object and effect of the Financial Instruments shall be taken into 
account. 

Article 10 of the Transparency Directive already takes into account object and effect31by 
extending the disclosure obligation to: 

                                          

 
30 Proposal for a Directive of the European Parliament and of the Council on Alternative Investment Fund 
Managers and amending Directives 2004/39/EC and 2009/…/EC, COM/2009/0207 final. 

31 The notification requirements defined in paragraphs 1 and 2 of Article 9 shall also apply to a natural person 
or legal entity to the extent it is entitled to acquire, to dispose of, or to exercise voting rights in any of the 
following cases or a combination of them: 

(…) 

(g) voting rights held by a third party in its own name on behalf of that person or entity; 
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“a natural person or legal entity to the extent it is entitled to acquire, to dispose 
of, or to exercise voting rights in any of the following cases or a combination of 
them” 

As far as Questionable Uses of Shareholder Rights is concerned, a number of professors 
argue that European law already takes into account these situations of Hidden 
Shareholding as regulated by the disclosure rules of the Transparency Directive. 
Professor Zetzche stated that European law, and more precisely, Transparency Directive, 
did in fact assimilate regular shareholders with any indirect shareholder for purposes of 
its disclosure rules.  He states: 

 “Article 10g of the Transparency Directive, if applied correctly, requires disclosure 
of situations which Hu and Black understand to be characteristic of hidden 
(morphable) ownership. In this situation, the shares held on behalf of the hidden 
owner count as the hidden owner’s share. In short, European law requires 
disclosure of hidden ownership”32. 

Nevertheless, article 13 of the same Directive33 limits the scope of the directive since it 
provides that only formal agreement shall be taken into account. 

Application of this article 13 in some Member States has lead to situations where a 
Questionable Use of Shareholder Rights did not fall under the scope of the national law. 

For example, in Germany the BaFin has on a number of occasions considered that a 
notification was not necessary where the shareholder, by virtue of the national 
implementing measures (article 13), did not own directly or indirectly financial 
instruments that enabled it to acquire, based on its own unilateral initiatives solely, and 
by virtue of a formal agreement, shares which have voting rights attached to them, 
and which are publicly traded.  

Hence, it would be preferable to refer to the object or the effect of an agreement rather 
than to refer to the nature of the agreement or its form. Basically, German law, here, 
considers that an informal agreement between parties that grants one party voting rights 
should not come under the thresholds imposed by the Transparency Directive. 

Thus, a broader definition shall replace article 13 of the Directive. Under this definition, 
“any instrument, formal or informal, oral or written, that directly or indirectly has as its 
object or as its effect to confer at any point in time a voting right or a right to direct a 
vote during a general shareholders meeting”, will be submitted to the disclosure 
obligations. 

                                          

 
32 D. ZETZCHE, Hidden Ownership in Europe : BAFin’s Decision in Schaeffer v. Continental, European Business 
Organisation Law Review, 2009, 10, p. 115. 

33 The notification requirements laid down in Article 9 shall also apply to a natural person or legal entity who 
holds, directly or indirectly, financial instruments that result in an entitlement to acquire, on such holder's own 
initiative alone, under a formal agreement, shares to which voting rights are attached, already issued, of an 
issuer whose shares are admitted to trading on a regulated market 
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• Review of the Transparency Directive thresholds 

As it has already been explained, the proof of Questionable Uses of Shareholder Rights is 
difficult to obtain. Therefore, if fraud and abuse are difficult to prove afterwards, 
transparency and disclosure seem to be the most adequate solution to prevent them. 
Nevertheless, some Financial Instruments enable to avoid the transparency rules in 
force. 

For example, short positions, allow to buy and sell shares very quickly and therefore, to 
avoid disclosure requirements, since the share is sold back within the deadline for 
reporting. 

Therefore, the measures provided by the Transparency Directive may not be strict 
enough. Hence, the deadline for reporting could for example be decreased. Another 
solution would be to create new reporting threshold and to require disclosures every time 
a threshold is crossed. 

Nevertheless, those solutions may be considered as disproportionate. Therefore, the 
Mansion report proposes specific reporting requirements only for the general assembly 
period. 

The report provides: 

 “The working group considered a second avenue that consisted in 
introducing a special regime with a limited timeframe and scope of 
application. Under this approach, anyone with more than 2% of an issuer's 
voting rights would have to comply with special disclosure requirements if 
their holding resulted at least in part from a temporary transfer of securities. 
However, opinions were divided on the 2% threshold, with some issuers 
calling for it to be lowered to 1%, while others, particularly financial 
institutions, said that if it were set at 2%, it should include only borrowed 
securities. The notification would be made to the company and would not be 
subject to the major holdings regime.”34 

 

• Shareholder's rights Directive 

 

Shareholders’ rights Directive 2007/3635 could be modified to limit conflicts of interests 
during proxy fights.   

This directive has been recently adopted and it is premature to discuss its impact as 
national transposition measures have just been adopted. 

                                          

 
34 MANSION (Y), Rapport sur les opérations de prêt emprunt de titres en période d’assemblée générale 
d’actionnaires, AMF, janvier 2008. 

35 Directive 2007/36/EC of the European Parliament and of the Council of 11 July 2007 on the exercise of 
certain rights of shareholders in listed companies Official Journal L 184 , 14/07/2007, p. 17. 
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However, article 10§3 reads (emphasis added): 

“[…]3. Apart from the limitations expressly permitted in paragraphs 1 and 
2, Member States shall not restrict or allow companies to restrict the 
exercise of shareholder rights through proxy holders for any purpose other 
than to address 

potential conflicts of interest between the proxy holder and the 
shareholder, in whose interest the proxy holder is bound to act, and in 
doing so Member States shall not impose any requirements other than the 
following: 

(a) Member States may prescribe that the proxy holder disclose certain 
specified facts which may be relevant for the shareholders in assessing any 
risk that the proxy holder might pursue any interest other than the interest 
of the shareholder; 

(b) Member States may restrict or exclude the exercise of shareholder 
rights through proxy holders without specific voting instructions for each 
resolution in respect of which the proxy holder is to vote on behalf of the 
shareholder; 

(c) Member States may restrict or exclude the transfer of the proxy to 
another person, but this shall not prevent a proxy holder who is a legal 
person from exercising the powers conferred upon it through any member 
of its administrative or management body or any of its employees.[…]” 

 

The fact that the directive leaves issues on conflict of interest to the Member States may 
lead to difficulties and national transposition measures may not be efficient enough to 
fight against situations of Empty Voting and abuses of rights. 

Therefore, the measures targeted by article 10§3 should be made compulsory. 

 

• Declaration of a position prior to general assemblies  

 

Prior to the general assemblies, shareholders could be required to declare whether they 
will be taking or holding a position that makes them an Empty Voter. 

Two systems of disclosure can be considered. 

On the one hand, they could be considered non « Empty Voter » by default which means 
that where there is no positive action on their part they are considered a non « Empty 
Voter ».  

On the other hand, they may be asked to declare positively whether they are a non 
« Empty Voter ».   

The second alternative is more costly but as it involves a specific affirmation by the 
shareholders of their situation. This means that shareholders will be both more prudent 
as to what they choose to state – the preventive function – and if they make a false 
statement they will have provided evidence of it – assistance in the repressive function. 
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If a shareholder declares that they are an Empty Voter, they should also be required to 
declare if they have, either directly or indirectly (through a third party), a conflict of 
interest – making them likely to cast a Negative Vote. 

To determine whether they may have an indirect conflict of interest, it would be for the 
Empty Voter and under his/her responsibility to ensure that those that have an economic 
interest in the shares warrant to them that they are not conflicted in any way. 

 

• Declaration of existence of « Secondary Shareholders » 

 

Company law could also recognize the possible existence of Secondary Shareholders.  As 
already explained, Secondary Shareholders are those who directly or indirectly have the 
capacity to influence the voting direction of the Primary Shareholder at a general 
assembly. Such recognition would have as a consequence that Secondary Shareholders 
would become visible and subject to the regular disclosure rules.  

Alternatively, company law could also require that Primary Shareholders make 
declarations to the effect of making Secondary Shareholders more visible.  Share 
borrowers would have to be disclosed by the lender.  Where the Primary Shareholder 
declares that there is no Secondary Shareholder, he or she makes a positive statement 
and exposes him or herself to potential liability. 

 

5.2.2. Measures to protect shareholders’ meeting 

 

• Restrictions on share lending during shareholders’ meetings periods 

 

Share lending has been identified in a number of cases as being the instrument of choice 
for a number of abuses.  As a result, the Financial Instruments could be regulated to 
eliminate any risks of abuses or make the use of the Financial Instruments costly so as to 
deter those who would wish to misuse them.   

Moreover, to eliminate the risks, only those who are record holders of shares during a 
period preceding the shareholders’ meeting should allowed to vote.   

A more limited in scope but drastic in depth measure could see Empty Voters prohibited 
from lending their shares.  

Finally, to limit the risk borrowers could also be made to borrow shares for a minimum 
period of time to be allowed to vote at the shareholders’ general assemblies.  This would 
increase the cost of borrowing and discourage some from using it for abuses. 

 

IP/A/ECON/2008-32 Page 35 of 39 PE 429.978



Policy Department A: Economic and Scientific Policies 

_______________________________________________________________________ 

 

• Disconnecting shareholders’ meeting with dividends payout 

 

Dividends are usually paid out at the time of the shareholders’ meeting.  Thus, a share 
borrower whose interest is only the dividend payout may be mistaken for a Hidden 
Shareholder.  The International Corporate Governance Network proposed to disconnect 
the shareholders’ meeting from the dividends payout by imposing that dividends be paid 
a sufficient amount of time after the shareholders’ meeting so as to avoid the potential 
mistake identified above. 

 

5.3. Sanctions 

 

Sanctions that have a real deterrent effect should apply to those who make or benefit 
from Questionable Uses of Voting Rights.  In this regard, the freedom left to Member 
States to define sanctions under the Transparency Directive does not guarantee that 
appropriate sanctions will be taken.   

Sanctions should be limited to cases of fraud and abuses of rights. Where the restrictions 
or disclosure requirements listed above there may be a strong inference that fraud or 
abuses have been committed or are about to be committed.  Sanctions should be graded 
appropriately depending on whether a false statement was made or actual market 
manipulation occurred.  The Empty Voter should not be sanctioned as a Negative Voter.  
The Hidden Shareholder should not be sanctioned as a Primary or Secondary 
Shareholder; unless they are accomplices. 

 

5.3.1. Private sanctions 

 

The following list provides for sanctions that could be requested by other shareholders or 
the company against those who may be committing of have committed abuses: 

• Suspension of voting rights for Empty Voters and less drastic suspension of voting 
rights for only for conflicted shareholders; 

• Cancellation of the shareholder’s meeting – under exceptional circumstances as 
the cancellation of a shareholders’ meeting or the threat thereof can be 
detrimental to the interests of those that the law seeks to protect (minority 
shareholders, employees and the company generally) and can be misused; 

• The automatic transfer of Voting Rights to the shareholder who has the influence; 

• Right of company to repurchase at initial purchase price shares used for Negative 
Voting; 

• Possible damages award for company and other shareholders; 

• Publication of sanctions. 
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5.3.2. Public sanctions 

 

The following list provides for sanctions that could be enforced by prosecutors or 
enforcement agencies against those who commit frauds or abuses: 

• Financial sanctions must be such as to act as a deterrent – damages here also 
could be possible; 

• Publication of sanctions; 

• Loss of licence or accreditation if any; 
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6. CONCLUSION 
 

Instruments, which can apply to Questionable Uses of Voting Rights and, in particular, 
Hidden Ownership and Empty Voting already exist under EU law. 

Nevertheless, the risk of fraud or abuse remains. 

EU law should be systematically reappraised from this angle, to prevent any person using 
Financial Instruments where the  object or effect is to:  

• be placed in the situation which is similar to the situation of a common 
shareholder despite not having the status of shareholder; 

• avoid the risks normally attached to shareholding. 

Furthermore, EU Law shall be systematically reappraised from this angle to sanction any 
person using Financial Instruments where the object or effect is to: 

• be placed in the same situation as a common shareholder for the sole 
purpose of avoiding the risks and obligations attached to this status 
(Hidden Ownership); 

• to avoid the risks usually run by the shareholder for the sole purpose of 
voting against the company’s interest (Negative Voting). 
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ANNEX  1- CASE STUDY - BELGIUM 
 

CASE STUDY N°1 (HIDDEN OWNERSHIP) 
 
 
Company A holds 3% of Company B’s shares. 
 
Company A : 
 

- acquires call options for 4.95% of Company B’s shares; 
- acquires equity swaps for 28% of Company B’s shares from a high 
number of banks (7 banks for 4% of company A each);  

 
The banks vote on the behalf of A 
 
Later, the equity swap contracts are amended in order to allow Company A to 
buy back from the banks the shares relating to the swap contracts so that in 
fact Company A has a real option to acquire the shares instead of just being 
compensated financially for a risk taken. 
 
Shareholders discover at the time of the vote at Company B's General Meeting 
that the resolutions supported by Company A have been adopted by a majority. 
 
 

Questions 
 

- General  
 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
X  No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

Please provide explanations and regulations and actions that would be 
prohibited 
 
Under the law regarding the disclosure of important holdings by issuers who are 
admitted to trade within a regulated market, and including diverse provisions of 2 
May 2007, there is a disclosure obligation on any natural or legal person who 
directly or indirectly acquires securities on an issuer’s right to vote.  This 
notification must be made to the CBFA and must contain the number and 
percentage of the existing rights to vote that it holds following the acquisition 
where the voting shares reach a quota of 5% or more of the total number of 
existing rights to vote.  
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We note that this notification is mandatory in direct or indirect acquisitions of 
securities conferring the right to vote where, following the acquisition, the number 
of rights to vote reaches or passes a quota of 10%, 15%, or 20%, and so on for 
every 5 percentage points of the total existing voting rights. 
 
In this type of case, company A gives voting instructions to banks, therefore, this 
obligation to notify, conforming to Article 6 of the law of 2 May 2007, does indeed 
exist.   
 
Pursuant to Article 25 of the law of 2 August 2002 regarding the supervision of the 
financial sector and financial services, insider trading consists of using information 
that the person knows or should know is privileged information regarding the sale 
or acquisition, or attempted sale or acquisition, for the person’s own account or 
others. 
 
It is likewise prohibited in this case to communicate such information to another 
person if it is not done in the normal context of the person’s work, profession, or 
functions.  It is likewise prohibited to encourage a third party to acquire or sell, or 
to acquire or sell through another party on the basis of privileged information or 
financial instruments carrying information.    

 
- Insider trading and market manipulation 

Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

□ Yes 
x□ No 

Please provide explanations 
Under Belgian law, the act of market manipulation consists of:   

- Making transactions or giving orders 
- A) That give or are likely to give, false or misleading information regarding offers, 

requests, or price rates in multiple financial instruments; or  
- B) That set, by the action of one or more persons acting in concert, the rate of 

one or more financial instruments at an abnormal or artificial level, unless the 
person who made the transactions or who gave the orders establishes that the 
reasons for these actions were legitimate and that the transactions or orders in 
question conform to accepted market practices;  

Also included as constituting the offense of market breach:  Making transactions 
or giving orders that employ fictitious devices or any other form of deception or 
artifice;  
- Disseminating information or rumors into the media by any means that give or 
are likely to give false or misleading indications regarding financial instruments 
where the person knew or should have known that the information was false or 
misleading;   
- Committing other acts that impede or disturb or are likely to impede or disturb 
the good functioning, integrity, and transparency of the media;   
- Participating in any agreement that could have the objective of committing the 
offenses listed above;    
- Encouraging one or more other persons to commit acts that, if committed, would 
be prohibited in accordance with what has been written above.    
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- Transparency and disclosure obligations 

 
o Under your regulations, should Company A have disclosed its call 

options or its equity swaps position in Company B ?  
□ Yes whatever the percentage of shares Company A had in 
Company B through the call options or equity swaps 
X Yes but only if the percentage of shares Company A held in 
Company B represented by the equity swaps or call options 
reach a certain ceiling 
□ Yes but only when the equity swaps are amended and in 
effect mean that company A has an option to 28% in the 
shares in Company B 
□ Yes if certain conditions are met 
□ No 

 
If yes,  

What are the time constraints for disclosure (what is the 
triggering  event for disclosure)?   

 
Any natural or legal person who directly or indirectly acquires securities conferring the 
right to vote from an issuer must notify the CBFA.  It is the case where the right to vote 
attaches to a shares conferring the right to vote reaches a quota of 5% or more of the 
total existing rights to vote.  This notification is also mandatory in a direct or an indirect 
acquisition of shares conferring the right to vote, where following the acquisition, the 
number of rights to vote reaches or passes a quota of 10%, 15%, 20%, and so on for 
every 5 percentage points of the total existing rights to vote.     
 
This notification is also mandatory when, following the events that altered the distribution 
of voting rights, the percentage of rights to vote attached to shares conferring the right 
to vote, held directly or indirectly, reaches, passes, or falls below a set threshold.   
 
The same notification is mandatory even if there is no acquisition or sale.  Where natural 
or legal persons modify an agreement regulating shares, the same notification is also 
mandatory if the nature of the agreement is modified.   
 
Any natural or legal person is deemed to acquire, sell, or indirectly hold shares conferring 
the right to vote from an issuer: 

- Where shares conferring the right to vote are acquired, sold, or held by a third 
party acting on behalf of this natural or legal person, whether they are acting in 
their own name or not;     

- Where shares conferring the right to vote are acquired, sold, or held by an entity 
controlled by this natural or legal person; or   

- Where this natural or legal person acquires or sells the control of a company that 
holds shares conferring the right to vote from an issuer.    

 
Where a third party acts under his or own name, but on on behalf of another 
natural or legal person, the obligation to notify still applies to this third party.     
 
The rules regarding notification also apply where, directly or indirectly, a natural 
or legal person acquires or sells voting rights or disposes of the right to exercise 
the same in the context of:   
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- An agreement providing for a temporary transfer for consideration of voting 
rights;     

- A pledge of shares conferring the right to vote, provided that the holder of the 
shares controls the rights to vote;     

- A usufruct holding shares conferring the right to vote, provided that the usufruct 
control the right to vote;     

- A deposit of shares conferring the right to vote, provided that the trustee may, in 
the absence of specific instructions from the shareholders, exercise the voting 
rights as he or she sees fit;     

- A proxy, provided that the proxy may, in the absence of specific instructions from 
the shareholder, exercise the voting rights as he or she sees fit.     

 
The same rules also apply in cases of modification or cessation of these situations. 

 
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non-
disclosure (please explain in detail)? 
 

The notification is made as early as possible and at the latest within four days of 
listing, beginning the day of listing following the date on which:     

o The person required to notify has knowledge of the acquisition, sale, or 
right to vote, or should have known of the right to exercise the rights to 
vote, in light of the circumstances, which are the date and to the 
acquisition, sale, or right to vote take effect;     

o The person required to notify is informed the event; 
o The agreement is made, altered, or terminated;   
o The succession is accepted, if the case arises, under the benefit of the 

inventory for the interests acquired by succession.     
 

 
o Under your regulations, should Company A have disclosed its 

hedging of its position in Company B when it bought put options 
(protecting itself against a decrease in Company B’s share 
price) for the sole purpose of maintaining its profit anticipation 
from its position in Company B following the takeover bid by 
Company B?  

□ Yes whatever the percentage of shares Company A had in 
Company B 
X□ Yes but only if the percentage of shares Company A held 
in Company B represented the disclosure threshold  
□ No 

 
The response is yes in the eventuality that the thresholds listed in the preceding question 
are met and if Company A indirectly holds the right to vote as described above.     
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If yes,  

What are the time constraints for disclosure?   
 
The notification should be made as early as possible and no later than four days from the 
listing, beginning on the day of listing following the date on which the person required to 
notify has knowledge of the acquisition, the termination, or the right to exercise the right 
to vote, or should have known, in light of the circumstances, or that it be the date on 
which the acquisition, termination, or right to exercise the right to vote takes effect. 

 
 
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure? 

 
 
The penalty of imprisonment of a term of one month to one year and a fine of 50 to 
10,000 euros, or one of the two punishments will be inflicted upon all persons who 
knowingly fail to make the notifications required of them by law or where they knowingly 
make notifications that are inexact or incomplete.      
Furthermore, persons who acquire shares representating the name of the capital 
conferring a right to vote in public companies where shares and certificates representing 
these shares are listed all or in part, must declare this acquisition or this sale under the 
stipulations of the law of 2 May 2007 regarding the disclosure of major shareholdings. 
If the acquired statements are not made according to the stipulations or the prescribed 
time limits, the president of the Tribunal of Commerce in the jurisdiction where the 
company has its headquarters, may: 
- decree for a period of one year or more a suspension of the exercise of all or part 

of the rights to vote in question;    
- suspend, during a time period fixed by the president, the holding of general 

meetings that have already been convened;    
- order the controlled sale of shares involving a third party who is not connected to 

the actual shareholder within a time period that is fixed by the president and that 
is renewable.     

Where the rights to vote that have been suspended by the president of the tribunal of 
commerce have been exercised without the voting rights that were illegally exercised, 
the quorums of presence or majority required to make a general decision are not met, 
these decisions are void.     

 
o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
□Yes 
X□No 

Please provide explanations 
With the exception of its annual account and balance sheets, but this 
obligation is not specific to the transaction.   
Could Company B shareholders have required, at the general 
assembly and prior to the vote, that shareholders, with an existing 
interest in Company B, disclose such interest?  

  □Yes 
  x□No 

Please provide explanations 
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Furthermore, and conforming to the Royal ruling of 14 November 2007, 
issuers have the obligation of ensuring that all means information 
necessary to permit shareholders to exercise their rights are available in 
Belgium and that the totality of the information is preserved.  Issuers must 
especially make public within a short time period information regarding the 
location, date, and agenda of shareholder general meetings, and also 
regarding the total number of shares, the right to vote, and the right of 
shareholders to participate in these meetings.  Issuers also have the 
obligation to give all information necessary regarding the location, date, 
and agenda of shareholder general meetings, as well as of creditors and of 
the rights of shareholders and creditors to participate in these meetings. 
 
Could Company B shareholders have required, at the general 
assembly and prior to the vote on the takeover bid, that 
shareholders, that had hedged its position in Company B in 
anticipation of the vote, disclose such hedge?  

□Yes 
□No 

Please provide explanations 
 
The person who has exceeded the thresholds set by the law is required to 
give a notification.  This notification should be made to the CBFA and to 
the issuer.     
The persons must make the notification as early as possible and no later 
than four days after the listing, beginning on the day of the listing following 
the date of on which the person should have known that the threshold had 
been exceeded.  This requirement is mandatory, regardless of the date of 
actual knowledge of acquisition, sale, or the right to exercise the right to 
vote.  Moreover, the CBFA has power to require an issuer to make public 
any information as well as to require a person who is required to make 
notification to proceed with the notification. 
Furthermore, and conforming to the commercial code, persons who acquire 
or sell title-bearing shares that confer the right to vote, in public companies 
whose shares or certificates representing these shares are listed all or in 
part must list this acquisition or sale.      
Pursuant to Article 534 of the Commercial Code, where within 20 days 
preceding the date on which a general meeting is being held, a company 
receives a statement of recognition of the fact that a declaration should 
have been or should be made under the above articles of the Commercial 
Code, the Board may postpone the general meeting for three weeks.  The 
postponed general meeting is convened in the usual manner.  Its agenda 
may be supplemented or amended. 
The right to participate in a general meeting of a company that has gone 
public or is public by a public offering, is registered to the shareholder in 
the shareholder registry of the company, and is at the filing of this 
statement, established by the agreed account holder or liquidating entity 
providing availability, until the date of the shareholder general meeting, 
dematerialized shares in the place indicated by the notice of the meeting 
within the time frame given by the bylaws, unless it can be neither more 
than six days or less than three working days before the date set for the 
general meeting.   
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In the case that the bylaws are silent, the timeframe expires three days 
before the date set for the general meeting.  The bylaws of a listed 
company can provide that shareholders can participate in the general 
meeting and exercise their rights to vote concerning the shares that they 
have held for 24 hours from the date of registration, regardless of how 
many shares they hold on the date of the general meeting.      
This date of registration can be set before the 15th day preceding the 
general meeting or after the 5th day preceding the general meeting.  It is 
indicated how many shares are held by each shareholder on the date of 
registration at 24 hours, in a registry appointed by the Board of Directors.  
The date of registration and the manner in which registration should be 
done are described in the notice of the general meeting.   
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s hedging of its position in Company B lead to: 

□ A measure suspending Company A’s right to vote during the 
general assembly meeting   
□ A measure transferring Company A’s right to vote   
□  An obligation for Company A to abstain from voting  

 
Please provide explanations 
No, these sanctions are not provided by the law.   
 
Objectives of Company A’s actions 
 
Can the Company B general assembly vote be annulled if it can be 
demonstrated that Company A was in fact acting against the best interest 
of Company C when it voted and exerted its influence on the vote ?  

 
□Yes 
X□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 

 
Please provide explanations 
Pursuant to the Commercial Code, an action for nullity may be made against a 
company if serious causes justify the action, and the nullity claimant may seek in 
the interim the temporary suspension of the execution of the attacked decision. 
 
However, where the nullity would prejudice the rights of a third party who 
acquired the rights in good faith with regard to the company on the basis of a 
group decision, the tribunal may declare that the nullity is void with regard to the 
third party’s rights, but subject to the rights of the claimant to be compensated 
for damages, if applicable. 
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CASE STUDY N°2 (VOTE IN A GENERAL ASSEMBLY VIA 
A SHARE LOAN AND IN ORDER TO REPLACE THE 
EXECUTIVES) 

 
 
Company A owns about 1% of the capital and the voting rights in Company D. 
 
Company A is not satisfied with Company D’s results. 
 
It wishes to propose resolutions at Company D’s general assembly to (i) have 
Company D divest of some of its assets and (ii) have the board be replaced by 
other directors.   
 
In order to ensure that it has the necessary influence to push these resolutions 
through, Company A decides to borrow shares from Shareholder X. For 
borrowing the shares, Company A pays Shareholder X a premium. 
 
The borrowed shares represent 8% of the voting rights in Company D.  As a 
result Company A will hold 9% per the voting rights at the General Assembly of 
Company D which will enable it to exert the influence it needs to push its 
resolutions through.  
  

Questions 
 

- General 
 
Are the actions of Company A legally valid under your regulations?   
 

x□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
 
□ No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
Please provide explanations and regulations and actions that would be 
prohibited 
Equity loans are not prohibited.   
 
- Transparency and disclosure obligations 
 

o Should the share borrowing operation be disclosed?   
 
□ Yes whatever the percentage of voting rights Company A obtains 
as a result of the share borrowing 
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x□ Yes but only if the percentage of voting rights represented by 
the shares borrowed represent the disclosure threshold  
□ Yes but only if the percentage of voting rights of Company A 
resulting from its own shares and the shares borrowed represent 
the disclosure threshold  
□ No 
 
If Yes,  

how long before the general assembly vote does the borrowing 
operation have to be disclosed?   
What are the sanctions for non disclosure? 

Yes, because in this case the total percentage of existing voting rights following 
this loan exceed 5%, pursuant to Article 6 of the law of 2 May 2007.   
There is a punishment of a term of imprisonment of one month to one year and a 
fine of 50 to 10,000 euros, or one of the two punishments:   

- those who knowingly fail to make the notifications that they are 
required to make pursuant to the law or where they knowingly make 
notifications that are imprecise or incomplete.     
Furthermore, the president of the tribunal of commerce whose 
jurisdiction covers the company’s headquarters, in the interim may:   

- order for a period of one year or more the suspension of the 
exercise of all or some of the rights appertaining to the shares at 
issue;     

- suspend for a fixed period the holding of a general meeting that has 
already been convened;   

- order the judicial sale of the shares in issue to a third party who is 
not connected to the shareholder within a time period that is fixed by the 
court and that is renewable. 
 

In the specific circumstances described in the case study above, are there 
any other disclosure obligations that befall upon Company A? 

 
□Yes 
x□No 

Please provide explanations 
With the exception of his or her obligations in matters of annual accounts 
and balance sheets.     
 

Could Company D in its notification of the general assembly date or 
Company D’s articles of incorporation have imposed specific limitations 
on the right to borrow shares (prohibition on such practices, prohibition 
within a certain period prior to the general assembly)?  

x□Yes 
□No 

Please provide explanations 
 The rules of a listed company can prescribe that the shareholders be 

allowed to participate in the general meeting and to exercise their right to 
vote regarding the shares that they hold at the date of registration for 24 
hours, regardless of the number of shares that they hold on the day of the 
general meeting.    
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 This registration date may not be set more than 15 days preceding the 

general meeting, and no less than five days preceding the general 
meeting.     

 A register that is approved by the Board of Directors shows how many 
shares each shareholder possesses for at least 24 hours before the 
registration date.   

 The date of registration as well as the process for shareholders to register 
are mentioned at the convening of the general meeting. 

 Moreover, the bylaws can also limit the number of ways in which a 
shareholder can act in the meetings, provided that this limitation is 
imposed on every shareholder who has the shares with which he or she 
takes part in a vote.     

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s voting rights in the borrowed shares be: 
 

x□ Suspended   
x□ Transferred to another shareholder   

 
Please provide explanations 
Yes, the president of the Tribunal of Commerce in the jurisdiction where the 
company has its headquarters can impose these penalties in the event that the 
declarations required by law have not been made.     
 
- Objectives of Company A’s actions 
 
Could the Company D general assembly vote be annulled if it can be 
demonstrated that Company A was not acting in the best interest of 
Company D when it borrow Shareholder’s X’s shares to influence the 
vote?  

 
□Yes 
X□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 
 

Please provide explanations 
Yes, as explained in the preceding question, it is possible, in certain 
circumstances, to cancel the vote of a general meeting.   
That said, this remains an extraordinary measure. 
Furthermore, a minority shareholder suit can always be brought under article 416 
of the Corporate Code.  In this case, any transaction made before the bringing of 
the share can be cancelled at the request of the holders of shares meeting the 
following conditions: 

o Possessing on the dat of the general meeting that pronounces the 
discharge of directors, shares holding at least 10% of the total vote or 
possessing on this same day shares representing a fraction of the capital 
equal to 1,250,000 euros. 

 
o This action may be brought against the directors for an accounting of 

thecompany by the minority shareholders. 
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CASE STUDY N°3 LEVERAGED BUY OUT 
 
 
Company A wants to take over Company B using a leverage system via holding 
companies.  
 
By superimposing 3 holding companies, Company A, controls Company B even 
though it effectively owns only 6,75% of the value of Company B.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 

 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

 

 

Holding 1 

 

 

Company A 

 

 

Holding 2 

 

 

Holding 3 

 

 

Company B 

 

 

51% 

51% 

51% 

51% 

49% 

Minority Shareholder 1 
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49% 

49% 
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General  
 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
x□ No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
Please provide explanations and regulations and actions that would be 
prohibited 
Leveraged buyouts are permitted under Belgian law.  Of course, they must comply 
with the prescribed corporate code and with accounting and tax standards.     
 
Transparency and disclosure obligations 

 
 

o In the specific circumstances described in the case study above are 
there any other disclosure obligations that befall upon Company A? 

X□Yes 
□No 

  
Please provide explanations 

Yes, under article 6 of the law of 2 May 2007 on disclosure of major party 
deprivations of issuers whose shares are traded on the regulated market, and 
providing various provisions, as it is clearly specified that the indirect acquisition 
of shares conferring the right to vote from an issuer must be made known to the 
CBFA.  This notification must be made every time that the threshold of 5% is 
reached, or every time that a quota of 10, 15, or 20% is reached, and so on for 
every 5 percentage points of the total existing rights to vote.   
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CASE STUDY N°4 (VOTE AGAINST THE COMPANY’S 
INTEREST OF A SHAREHOLDER IN ORDER TO FAVOUR 
OF THE PURCHASE OF THE COMPANY AT A LOW PRICE 
AND COVERAGE VIA SHARE SWAP CONTRACT) 

 
Company A is an important shareholder of Company B. 
 
Company C, is a competitor of Company B.   
 
Company C has made a bid for the hostile takeover of Company B.  The price 
offered by Company C for Company B is low and unlikely to gain shareholder 
support. 
 
Company C contacts Company A and offers Company A an option to swap some 
of Company C’s shares for some of Company’s A shares under very favourable 
terms for Company A provided that company A votes in favour of Company C’s 
takeover bid for Company B.   
 
Company A accepts Company C’s offer and at the general assembly of Company 
B votes in favour of the takeover bid although under normal circumstances it 
would not be in its interest to do so.   
 

- General  
 
Are the actions of Company A legally valid under your regulations?   
 

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
□ No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
X□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
Please provide explanations and regulations and actions that would be 
prohibited 
Under article 25 of the law of 2 August 2002 that prohibits making transactions or 
giving orders that set, by the actions of one or more persons acting in concert, 
one or more financial instruments at an artificial level. 
Furthermore, under Belgian law, insider information is defined as information that 
has not been made public and that is of a specific character and that directly or 
indirectly concerns one or more issuers of financial instruments, and that, if made 
public, would likely influence those financial instruments or derivative financial 
instruments thereof. 
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However, under the law, issuers of financial instruments that are traded on the 
regulated market in Belgium at the request of the issuer or by their agreement, 
have the obligation to immediately make public any insider information that 
directly concerns the instruments, including any significant change regarding 
information that has already been made public.     
However, an issuer may, under its proper authority, delay the public disclosure of 
insider information where the issuer believes that such a disclosure would 
prejudice the issuer’s legitimate interests, provided, however, that this delay must 
not risk causing the market to err, and the issuer must maintain the 
confidentiality of the information.     
The issuer must immediately inform the CBFA of the decision to delay public 
disclosure of the insider information.   
 

- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 
 

X□ Yes 
□ No 

 
Please provide explanations 
Under article 25 of the law of 2 August 2002, it is illegal to make transactions or 
to give orders that set, by the actions of one or more persons acting in concert, 
one or more financial instruments at an artificial level.   
 

- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its swap 
arrangement with Company B?  

o  
□ Yes whatever the percentage of shares Company A had in 
Company C 
x□ Yes but only if the percentage of shares Company A held 
in Company C represented the disclosure threshold  
□ No 

 
If yes,  

What are the time constraints for disclosure?   
At which point should Company A have disclosed its position 
and what would have been the sanctions for non disclosure? 

The disclosure should be made as early as possible and no later than within four 
days of trading, beginning the day that the agreement is formed.   
The notification must be made to the CBFA where the number and percentage of 
the existing rights to vote held following an acquisition or where the rights to vote 
given to shares conferring the right to vote reach a quota of 5% or more of the 
total existing votes. 

IP/A/ECON/2008-32 Page 17 of 114 PE 429.978



Policy Department A: Economic and Scientific Policies 

_________________________________________________________________________________________ 

The disclosure is also obligatory in the case of a direct or indirect acquisition of 
shares conferring the right to vote, where following the acquisition, the number of 
rights to vote reaches or passes a quota of 10%, 15%, or 20%, and so on, for 
every 5 percentage points of the total existing rights to vote. 
The CBFA has the power, where the disclosure requirement has not been fulfilled, 
to enjoin an issuer, its officers, or persons who control are controlled, who furnish 
the information that should be disclosed or made public, and, if necessary, require 
the disclosure of information and supplementary documents:      
- To require an issuer to make public the necessary information, according to the 
manner and time frame that it determines;   
- To require a holder of a part of the participants, its officers, or persons 
responsible for furnishing the information that should be disclosed, and, if 
necessary, to require the disclosure of information and supplementary documents; 
- To require a person who has the obligation to disclose to make the disclosure; 
- To carry out on site inspections and appraisals on Belgian territory; to inspect 
and copy on site any documents; files, or records; and to have access to any 
information system in order to ensure compliance with disclosure requirements;   
- To suspend, by a request to that effect, addressed to the company, the trading 
on a regulated market in Belgium, for a maximum period of 10 days at a time, 
where there are reasonable grounds to believe that the issuer has not complied 
with the requirement to disclose information;  
- To prohibit, by a request to that effect, addressed to the company, the trading 
on a regulated market in Belgium, where there are reasonable grounds to believe 
that the issuer has not complied with the requirement to disclose information;  
Furthermore, they can punish by imprisonment for a period of one month to one 
year, by a fine of 50 to 10,000 euros, or by one of the two punishments, any 
person who fails to make the disclosures required by law, or who knowingly 
makes makes incomplete or misleading disclosures.  
Furthermore, the President of the Tribunal of Commerce may order, for a period of 
one year or more, the suspension of the exercise of all or part of the rights to vote 
attached to the shares in question.  The President may also, during a period that 
he or she fixes, suspend the holding of a general meeting that has already been 
convened; and the President may also order, under his or her control, the sale of 
the shares in question to a third party who is not connected to the shareholder, 
within a time period that is fixed by the court and is renewable.   
 

o In the specific circumstances described in the case study above are 
there any other disclosure obligations that befall upon Company A? 

x□Yes 
□No 

 
 Please provide explanations 
Persons who acquire or transfer shares representing capital that confer the right 
to vote in public companies whose shares or certificates representing these shares 
are listed all or in part in a public index, must declare this acquisition or sale 
under the requirements provided by the law of 2 May 2007 regarding the 
disclosure of major shareholdings, when they pass certain thresholds.   
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o Could Company B or Company B shareholders have required, at the 

general assembly and prior to the vote on the takeover bid, that 
shareholders holding an existing interest in Company C disclose 
such interest?  
 

□Yes 
X□No 

 
 

o Could Company B or Company B shareholders have required, at the 
general assembly and prior to the vote on the takeover bid, that 
shareholders that had a potential conflict of interest disclose it?  
 

□Yes 
X□No 

 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s arrangements with Company C lead to: 
 

x□ A measure suspending Company A’s right to vote during the 
general assembly meeting?   
x□ A measure transferring Company A’s right to vote?   
□  An obligation for Company A to abstain from voting?  

 
Please provide explanations 
If the disclosures are not made according to the prescribed manner, the president 
of the Tribunal of Commerce of the jurisdiction where the company’s headquarters 
are located may:    
- order the suspension of the exercise of all or part of the rights of the shares at 
issue for a period;   
- suspend the holding of general meetings that have already been convened for a 
period fixed by the president;  
- order the sale of the shares at issue to a third party who is not connected to the 
shareholder within a time period that is set by the court and renewable.    
The president may, at the request of an interested party, after hearing from the 
seized parties and from the company, order the lifting of the measures ordered by 
the court.   
However, where these rights to vote that have been suspended by the president 
of the Tribunal of Commerce are exercised, and where, without these illegally 
exercised rights to vote, no majority can be made to form a quorum to make 
general meeting decisions, these decisions are void.      
 

- Objectives of Company A’s actions 
 

Can the Company B general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact 
acting against the best interest of Company B when it voted and 
that it was gaining from running against the interest of Company 
B?  
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X□Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 

  
Please provide explanations 
 
 

 The notification described in article 6 of the law of 2 May 2009 is also mandatory 
in the event of direct or indirect transfer of shares conferring the right to vote 
where, following the decision, the right to vote falls below a threshold set by the 
law.     

 We remind you that these thresholds are at a quota of 5% or more of the total 
existing rights to vote, and at 10%, 15%, 20%, and so on for every 5 percentage 
points of the total existing rights to vote.   
Article 516 § 4 of the Corporate Code provides that where the rights to vote that 
have been suspended by the President of the Tribunal of Commerce are exercised, 
and where, without these illegally exercised votes, no quorum could be reached to 
make general meeting decisions, these decision are void. 
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CASE STUDY N°5 (EMPTY VOTING/ RECORD DATE-
MEETING DATE) 

 
Company E is a majority shareholder of Company F. 
 
Company F is listed on the local stock exchange. 
 
Company E wishes to buy the remaining shares that it does not already own in 
Company F.  
 
This project is welcomed by the market.  The main shareholders of company F 
declare that they will vote in favour of purchase by Company E.  Company F’s 
share price increases. 
 
The memorandum of association (or the legislation) provides that the offer of 
Company E is deemed accepted by a majority of the voting shares unless 
shareholders holding more than 2,5% of the outstanding shares vote against it. 
 
 
Shortly before the date of the general assembly of Company F, Company A: 
 

- borrows from shareholder Z, 2.7% of the outstanding shares of 
Company F just before the record date; 

 
- short sells a high amount of company F’s shares on the market. 

 
Then, Company A votes its borrowed shares against the offer of Company E. 
 
Company F’s share price tumbles 
 
 Company A makes an important profit from its short position. 
 
 

- General  
 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
x□ No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
Please provide explanations and regulations and actions that would be 
prohibited 
No, unless it is considered that the prices of financial instruments have been set at 
an artificial level by the actions of one or more companies. 
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The companies at issue always have the obligation to prove that their past 
transactions were made in a legitimate manner and that they were consistent with 
market practices. 
 

- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

x□ Yes 
□ No 

 
Please provide explanations 
 
As stated earlier, this action could be considered to be a manipulation of the 
market if it is considered that the prices of financial instruments were set at an 
artificial level by the actions of one or more companies.   
 
 

- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its short 
selling of Company F stock?  
 

□ Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares 
X□ Yes but only if the percentage of shares Company A held 
in Company C represented the disclosure threshold  
□ No 

If yes,  
What are the time constraints for disclosure?   
At which point should the Company A have disclosed its 
short position and what would have been the sanctions for 
non disclosure? 

 
The disclosure should be made as early as possible and no later than within four 
days of trading, beginning on the date on which the person who is required to 
make the disclosure of the knowledge of the acquisition or sale, or of the right to 
exercise the rights to vote.     

o Under your regulations, should Company A have disclosed its short 
selling of Company F stock when at the same time it borrowed 
voting rights in Company F for the sole purpose of voting against 
the sale of the remaining shares to Company E and thus making a 
profit on the resulting drop in share price?  
 

x□ Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares 
□ Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
□ No 

 
If yes,  
 

What are the time constraints for disclosure?   
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At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure? 

 
The disclosure should be made as early as possible and no later than within four 
days of trading, beginning on the date on which the person who is required to 
make a disclosure of the knowledge of acquisition or transfer, or of the right to 
exercise the rights to vote.     
 

o In the specific circumstances described in the case study above are 
there any other disclosure obligations that befall upon Company A? 

□Yes 
X□No 

 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s sizeable short selling of Company F stock lead to: 
 

□ A measure suspending Company A’s right to vote on its borrowed 
shares from shareholder Z, during the general assembly meeting?   
□ A measure transferring Company A’s right to vote on its borrowed 
shares from shareholder Z?   
□ An obligation for Company A to abstain from voting on  its 
borrowed shares from shareholder Z? 
 
 

- Objectives of Company A’s actions 
 
Can the Company F general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact acting 
against the best interest of Company F when it voted against the 
resolution for the sale of the remaining shares to Company E ?  
N.B : Please assume that the purchase by Company E is in the interest of 
Company F. 
 

□Yes 
x□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 

 
Please provide explanations 
Pursuant to the Corporate Code, an action to nullify may be brought against a 
company if serious reasons justify it.  The claimant for nullification may seek in 
the interim the temporary suspension of the implementation of the contested 
decision. 
However, where the nullification will prejudice rights acquired in good faith by a 
third party with regard to the company based on the decision of the meeting, the 
tribunal may declare that the nullification will have no effect, subject to the 
claimant’s right to request damages and interest if applicable.   
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ANNEX 2 – CASE STUDY - FRANCE 

 
CASE STUDY N°1 (HIDDEN OWNERSHIP) 
 
 
Company A holds 3% of Company B’s shares. 
 
Company A: 
 

- acquire call options for 4.95% of Company B’s shares; 
- acquires equity swaps for 28% of Company B’s shares from a high 
number of banks (7 banks for 4% of company A each);  

 
Later, the equity swap contracts are amended in order to allow Company A to 
buy back from the banks the shares relating to the swaps contracts so that in 
fact Company A has a real option to acquire the shares instead of just being 
compensated financially for a risk taken. 
 
Shareholders discover at the time of the vote at Company B's General Meeting 
that the resolutions supported by Company A have been adopted by a majority. 

1.1.1.1. Questions 
- General  

Are the actions of Company A legally valid under your regulations?   
□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
X No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

Please provide explanations and regulations and actions that would be 
prohibited 

 
• Threshold crossing 

Company A would have to make a disclosure  
 
Indeed, company A give instructions of vote to banks, thus, shares held by these bank 
are assimilated to company’s shares (Article L233-9 1 Code de commerce) 
 
The duty of disclose applies also in these assimilated shares. 
Regulation 2009-105 made in January 30, 2009 which will come into force in August 1st, 
2009, extends this rule to the derivatives market. 
In fact, we can consider that it deals with derivates giving their holders a right to acquire 
shares by his self. Indeed, for example, company A just has to accept the purchase 
option to become the shares holder. Thus, company A has to disclose thresholds 
crossing. 
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These disclosures must be made by investors when they cross some thresholds of listed 
companies’ assets. 
Company A controls more than 35% (3% + 4,95% + 28%) in the company B asset. 
Thus, company A is subjected to disclose because it crosses a threshold indicated in 
Article L233-7 Code de commerce. 
 
Disclosure  rule  penaltys 
Judge may  sanction This failure by suspending vote or/and pecuniary in accordance with 
Article L621-14 and L621-15 Code monétaire et financier. 
Judge might also force to disclose by asking to the AMF president. 
 

• Misuse of right theory might be used 
This situation might also be punished by the misuse of voting right theory which results 
from the fact that a shareholder vote in against the company interest. It would be useful 
to prove that the company A decision and its instructions given to the bank are against 
the company’s interest which it is not indicated in the case study. We have a double 
proof to bring for the personal interest and the interest against the company. These 
types of punishment are not often used because of the hardness to find explicit proof. 
 
It would be hard to punish this case by the offence of vote traffic because it would be 
necessary to bring the proof that company A promised guarantees or advantages to 
banks to make them voting in a certain direction. However, once again, the problem of 
the proof emerges. Indeed, it would have to be proven that the money paid by the 
company A had been a simple advantage while the banks hasten to indicate that it is 
about the payment in counterparty of the operation of swaps. 
 
 
 

- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

□ Yes 
X No 

 
 
 

- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its call 
options or its equity swaps position in Company B?  

□ Yes, whatever the percentage of shares Company A had in 
Company B through the call options or equity swaps 
X Yes but only if the percentage of shares Company A held in 
Company B represented by the equity swaps or call options 
reach a certain ceiling 
□ Yes but only when the equity swaps are amended and in 
effect mean that company A has an option to 28% in the 
shares in Company B 
□ Yes, if certain conditions are met 
□ No 
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If yes,  
What are the time constraints for disclosure (what is the 
triggering  event for disclosure)?   
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure (please explain in detail)? 

 
Thresholds crossing disclosures must be published by investors when they have suddenly 
crossed certain thresholds in the asset of listed companies. These thresholds are 
indicated by the Article L233-7 Code de commerce (5%, 
10%,15%,20%,25%,33%,50%,66%,90% and 95%). However, some issuers could plan 
thresholds lower than one twentieth but higher than 0,5%. 
 
The shareholder must disclose to the issuer but also to AMF which will make this 
disclosure public. The disclosure to AMF is carried out by a standard form which one finds 
in the instruction 2008-02 of AMF made in February 8, 2008. This disclosure must made 
in the 5 market-days after the crossing of threshold occurred according to the Article 
R233-1 Code de commerce. 
 
The shareholder must disclose both his own shares but also shares on which he could 
have an influence that we can called the “assimilated shares”. ”. These assimilated 
shares are described in Article L233-9 I Code de commerce. Thus, are assimilated to 
shares held by the person subjected to disclosure obligation of the Article L. 233-7, 
shares or voting rights held by other people for the account of this person, which is 
occurred in the case study. Banks hold shares but act on behalf of company A. Thus, the 
company has to disclose these assimilated shares. 
 
Company A must disclose the full number of shares or voting rights that it has. It must 
moreover according to the Article L233-7 I subparagraph 1 and 3 Code de commerce 
specify the number of shares which it has giving access in the long term to the asset as 
well as their voting rights. Since a decision of the Court of appeal in May 10, 2006, the 
shareholder has to disclose both number of shares which he holds and also the number 
of voting rights. 
 
Moreover, agreements relating to a part of the asset or voting rights could be subjected 
to disclosure obligation. In the case study above, the swaps transactions are considered  
as agreements relating to a part of the asset or voting rights higher than 0,5% of the 
company asset. The Article L223-11 Code de commerce provides that any clause of a 
convention laying down of the preferential conditions of transfer or acquisition of actions, 
and bearing on at least 0,5% of the asset or voting rights of the company which emitted 
these shares, must be transmitted within five market-day at the company and the AMF.). 
 
In the event of failure with the obligation previously stated, there exist three types of 
sanctions (civil, penal and administrative). 
 
The civil sanction results from the Article L233-14 Code de commerce. This article 
provides that shares exceeding the part which would have being declared are deprived of 
voting rights for all assembly of shareholders which would be made within a two years 
deadline following the date of regularization of the notification. It should be noted that 
the sanction applies even in the event of erroneous or irregular disclosure. It should be 
also noted that these sanctions applies to the shareholder and not to the shares. 
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Thus, if the “fraudulent” shareholder yields his shares, the borrower will be deprived of 
voting rights. The time of deprivation of the 2 years voting rights could be prolonged by 
the judge of the bankruptcy Court on request of the issuer, of a shareholder or AMF but 
cannot exceed 5 years. Generally, this prolongation is made in case of fraudulent failure 
of disclosure from the shareholder and in particular in case of occult takeover of a 
company. 
Penal sanction results from Article L 247-2 Code de commerce which plans a fine of 
18.000€ in case of failure to the above mentioned obligation. However, the article aims 
certain people like the presidents, the members of the directories, the managers, the 
managing directors and the natural persons.  
Lastly, under the terms of Article L621-14 Code monétaire et, AMF can impose an 
administrative pecuniary penalty in case of failure disclosure obligation made by The 
Code de commerce  in particular under the offence of attack to the good information for 
the public (last penalty AMF decision in March 5th, 2009, Nortene and Kelly: 15000 and 
150 000 of fine). 

 
o Under your regulations, should Company A have disclosed its 

hedging of its position in Company B when it bought put options 
(protecting itself against a decrease in Company B’s share 
price) for the sole purpose of maintaining its profit anticipation 
from its position in Company B following the takeover bid by 
Company B?  

□ Yes, whatever the percentage of shares Company A had in 
Company B 
□ Yes but only if the percentage of shares Company A held in 
Company B represented the disclosure threshold  
□ No 

If yes,  
What are the time constraints for disclosure?   

See above 
 
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure? 

 
See above 

 
o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
X Yes 
□No 

Please provide explanations 
 
There exists also disclosure obligation of intents if the shareholder crosses the threshold 
of the tenth or the fifth of the the asset or voting rights. In the case study, taking 
account  the assimilated shares, company A has crossed this threshold and must thus 
disclose its intentions to the transmitting company and to AMF via the same standard 
form of the instruction of the AMF of February 8, 2008. According to the article L233-7 
VII Code de commerce, the company must declare the objectives for which it acts during 
the twelve months coming after. The twelve months deadline is now to six months with 
the ordonnance  2009-105. The time of declaration is now ten market-days as from the 
crossing of the threshold of participation. 
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Disclose its intention is make clear the behavior which one intends to adopt in the future 
(on the declarations of intent, , V. M. Lamoureux, Les déclarations d'intention en droit 
privé : Rev. Lamy dr. civ. avr. 2008, p. 57). The failure of this obligation is sanctioned 
same manner as the failures of disclosure obligation in case of crossings of thresholds of 
participation. The failing shareholder thus incurs a civil, penal and/or administrative 
sanction. 
 
 

o Could Company B shareholders have required, at the general 
assembly and prior to the vote, that shareholders, with an existing 
interest in Company B, disclose such interest?  

□Yes 
□No 

 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s hedging of its position in Company B lead to: 
 

□ A measure suspending Company A’s right to vote during the 
general assembly meeting   
□ A measure transferring Company A’s right to vote   
□ An obligation for Company A to abstain from voting  

 
Please provide explanations 

There does not exist such measures except as sanction of other obligations. 
 

As indicated above, the rights to vote relating to the fraction of the not disclosed shares 
are suspended throughout two year since the date of the regularization of the situation. 
This temporary suspension of the rights to vote is automatic. There exists moreover an 
optional sanction. The judge can, indeed, prolong this suspension for five years period 
maximum. However, the suspension could be partial or total 
 
In regard with the automatic sanction, the deprivation of voting rights only concerns the 
part of shares which would have being declared by the shareholder. However, judges 
observe this rule strictly. Indeed, if a regular disclosure is made for a threshold more 
raised and that there no was disclosure for lower thresholds, the sanction applies for all 
the part located at the top of the thresholds and not having been the subject of regular 
disclosure, that is to say even for the part above the posterior disclosure (TGI 
Strasbourg, 2e ch., 29 mai 1997, SA Strafor Facom c/ SA Verneuil Finance). However, 
judges are not yet trained in this topic. 
It is important to note that in spite of sanction, the regularization of the disclosure is 
obligatory. It, indeed, is specified that the time of deprivation of the rights to vote runs 
starting from the regularization. The regularization could not be implicit according to the 
Court of appeal (Ccass., 10 mai 2006, société SCA Idi). 
The optional sanction imposed by the judge is distinct of the automatic sanction since the 
judge can decide to pronounce a suspension of the rights to vote on all the shares held 
by the fraudulent shareholder. 
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- Objectives of Company A’s actions 
 
Can the Company B general assembly vote be annulled if it can be 
demonstrated that Company A was in fact acting against the best interest 
of Company C when it voted and exerted its influence on the vote ?  

 
□Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 

 
Please provide explanations 

Admittedly, it is possible to ask the cancellation of the deliberations of a general meeting 
due to irregularities. The time to act is 5 years since the general meeting. The person 
who asks for cancellation must have quality to act and be victim of the irregularity. In the 
case study, the question is one can consider that the fact of not declaring the crossing of 
the threshold is a irregularity likely to generate the cancellation of the deliberations ? 
 
Article L235-2-1 Code de commerce provides that the deliberations taken in violation of 
the provisions governing the rights to vote linked to shares could be cancelled.  

 
However, to date, the judge is reticent with the cancellation of the deliberations of the 
General meetings. Indeed, the consequences of such a cancellation can carry serious 
consequences for the company. There would be no jurisprudence on the matter to date. 
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CASE STUDY N°2 (VOTE IN A GENERAL ASSEMBLY VIA 
A SHARE LOAN AND IN ORDER TO REPLACE THE 
EXECUTIVES) 

 
 
Company A owns about 1% of the capital and the voting rights in Company D. 
 
Company A is not satisfied with Company D’s results. 
 
It wishes to propose resolutions at Company D’s general assembly to (i) have 
Company D divest of some of its assets and (ii) have the board be replaced by 
other directors.   
 
In order to ensure that it has the necessary influence to push these resolutions 
through, Company A decides to borrow shares from Shareholder X. For 
borrowing the shares, Company A pays Shareholder X a premium. 
 
The borrowed shares represent 8% of the voting rights in Company D.  As a 
result Company A will hold 9% per the voting rights at the General Assembly of 
Company D which will enable it to exert the influence it needs to push its 
resolutions through.  
  

Questions 
 

- General 
 
Are the actions of Company A legally valid under your regulations?   
 

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
 
X No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 

 
The loan of shares is not prohibited by the French law. It is about a loan to the 
consumption whose mode is defined in articles 1892 to 1914 of the civil code and more 
specifically and especially with the L432-6 articles to -11 of the monetary and financial 
code. The loan of shares produces an effect important the transfer of the property of the 
shares to the borrower. 
 
In a way very exceptional and here improbable, a traffic of right to vote could be 
condemned. It would be thus provided that the premium has directly and explicitly as a 
counterpart the vote in the general meeting. 
 
Indeed, the judge could sanction the offence of traffic of vote governed by the L242-9 
article of the commercial law. It is about the “fact of being made grant, guarantee, or 
promise advantages to vote in a certain direction or not to take part in the vote, as well 
as the fact of granting, of guaranteeing or of promising these advantages”. 
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In the case study,  company A has pays a remuneration in counterpart to loan of the 
shares of shareholders X. Thus, the offence of traffic of the rights to vote can be called 
upon if remuneration were the counterpart to vote. The borrower profits from the right to 
vote whereas the true holder of the actions is the lender. However, here, the borrower 
pays the lender to profit from the right to vote, or in another direction, the lender 
receives a remuneration to not take part in the general meeting 
 
This analysis is not common. However if it proven the offence could be sanctioned by a 
fine of 9000€ and of a sorrow of two years imprisonment. 
 
However, as the AMF in his report/ratio of January 2008 underlines it on the operations 
lending loan of shares in period of general meeting of shareholders, it is hard to apply 
this infringement to this kind of situation since the lender because of the monetary and 
financial code is in the obligation to transfer the right to vote with the borrower. 
 
In addition to the offence of not easily applicable traffic of vote, the judge will be able to 
sanction if the company A has lack with its obligation of discloser of crossing of the 
thresholds. Indeed, the definition of the loan of share leads to consequences for the 
borrower as regards information with the public; the loan of share being defined like the 
contract by which a person, the lender, gives to another, the borrower, a certain quantity 
of fungible shares, that this one is committed restoring, by equivalent, after having had 
about it in quality of owner for the during the loan. The company A has could thus, in the 
event of failure, being sanctioned by the judge or the office of the general meeting or by 
the Authority of the Financial markets. 

 
 
- Transparency and disclosure obligations 
 

o Should the share borrowing operation be disclosed?   
 
□ Yes whatever the percentage of voting rights Company A obtains 
as a result of the share borrowing 
□ Yes but only if the percentage of voting rights represented by the 
shares borrowed represent the disclosure threshold  
X Yes but only if the percentage of voting rights of Company A 
resulting from its own shares and the shares borrowed represent 
the disclosure threshold  
□ No 
 
If Yes,  

how long before the general assembly vote does the borrowing 
operation have to be disclosed?   
What are the sanctions for non disclosure? 

 
As indicated above, the loan of share confers the right to vote with the borrower 
throughout loan. Moreover, regulation of crossings of thresholds of article L. 333-7 of 
Commercial law, imposes on any natural person or morals, acting only or of concert, 
which crosses a threshold of 5,10,15,20,25,33,33,50,66,66,90,95% of the asset or rights 
to vote of a French company whose titles are registered in account at a competent 
intermediary, make some to disclose to the company and to AMF in the 5 market-days 
after the crossing of the threshold.  
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The question is then to know if the lender and the borrower must disclose the shares of 
their share if this one crosses a legal threshold with the rise or the fall. 
Since the law of July 26, 2005, the article L. 233-9 of the Commercial law includes a 6° 
which assimilates shares or the rights to vote held by the person subjected to disclose, 
those and those heldd by a third with which the person concluded an agreement from 
“temporary transfer”. The term “transfer temporary” seems here to have to be 
interpreted like aiming any form of temporary transfer, therefore, in particular, the loan 
of titles. 
 
The borrower behaves like an owner. It is titular right to vote and thus makes the 
decisions during the deliberations of the General meeting. Rodolphe (JurisClasseur 
Banque - Crédit – Bourse Cote : 01,2009, 26 septembre 2008) thus estimates that with 
the assimilation, the borrower will have to declare himself with the rise because of his 
possession. 
 
Disclosure must take place under the same conditions as any crossing of threshold i.e. in 
the 5 following market-days crossing of the threshold at the company which emits the 
shares as with the AMF which will transmit information to the public. Sanctions in case of 
failure are the same ones as those stated in the case n°1. 
 
With regard to the date from which the lending operations of share are not possible any 
more, there is no restriction. On the other hand, certain operations passed tardily will not 
be taken into account by the company for the general meeting in question. The decree of 
December 11, 2006 reduced the relative tendencies with the record dates. The 
operations passed until the third business day preceding the general meeting will be 
taken into accounts even if the holder of the voting rights become holder of these rights 
only the previous day of the the general meeting. The holders of shares can lend their 
shares after the record dates but these operations will not be taken into account by the 
company. 
 
 

o In the specific circumstances described in the case study above, 
are there any other disclosure obligations that befall upon 
Company A? 
 

X Yes 
□No 

Please provide explanations 
 
See case n°1 
 

o Could Company D in its notification of the general assembly date or 
Company D’s articles of incorporation have imposed specific 
limitations on the right to borrow shares (prohibition on such 
practices, prohibition within a certain period prior to the general 
assembly)?  

X Yes 
□No 

 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
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Can Company A’s voting rights in the borrowed shares be: 
 

X Suspended   
□ Transferred to another shareholder   

 
Please provide explanations 

 
See case 1 
 

- Objectives of Company A’s actions 
 
Could the Company D general assembly vote be annulled if it can be 
demonstrated that Company A was not acting in the best interest of 
Company D when it borrow Shareholder’s X’s shares to influence the 
vote?  

 
□Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 
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CASE STUDY N°3 LEVERAGE BUY OUT 
 
 
Company A wants to take over Company B using a leverage system via holding 
companies.  
 
By superimposing 3 holding companies, Company A, controls Company B even 
though it effectively owns only 6,75% of the value of Company B.  
 
 
 

 

 

Company A 

 
 
 
 
 
 
 
 

 

 

Minority Shareholder 1 

 

 

Holding 1 

51% 

49%  
 
 
 
 
 

51%  
 
   

 

Minority Shareholder 2 

 

 

Holding 2 

49%  
 

 
 
 

51%  
 
 

 

 

Minority Shareholder 3 

 

 

Holding 3 

49%  
 
 
 
 

51%  
 
 
 
 

- General  
 

 

 

Company B 

Are the actions of Company A legally valid under your regulations?   
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CASE STUDY N°4 (VOTE AGAINST THE COMPANY’S 
INTEREST OF A SHAREHOLDER IN ORDER TO FAVOUR 
OF THE PURCHASE OF THE COMPANY AT A LOW PRICE 
AND COVERAGE VIA SHARE SWAP CONTRACT) 

 
Company A is an important shareholder of Company B. 
 
Company C, is a competitor of Company B.   
 
Company C has made a bid for the hostile takeover of Company B.  The price 
offered by Company C for Company B is low and unlikely to gain shareholder 
support. 
 
Company C contacts Company A and offers Company A an option to swap some 
of Company C’s shares for some of Company’s A shares under very favourable 
terms for Company A provided that company A votes in favour of Company C’s 
takeover bid for Company B.   
 
Company A accepts Company C’s offer and at the general assembly of Company 
B votes in favour of the takeover bid although under normal circumstances it 
would not be in its interest to do so.   
 

- General  
 
Are the actions of Company A legally valid under your regulations?   
 

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
x No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
 

- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 
 

x Yes 
□ No 
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- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its swap 
arrangement with Company B?  

o  
□ Yes whatever the percentage of shares Company A had in 
Company C 
x Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
□ No 

 
 

o In the specific circumstances described in the case study above are 
there any other disclosure obligations that befall upon Company A? 

xYes 
□No 

 
 

o Could Company C or Company C shareholders have required, at the 
general assembly and prior to the vote on the takeover bid, that 
shareholders holding an existing interest in Company B disclose 
such interest?  
 

□Yes 
xNo 

 
 

o Could Company C or Company C shareholders have required, at the 
general assembly and prior to the vote on the takeover bid, that 
shareholders that had a potential conflict of interest disclose it?  
 

□Yes 
xNo 

 
- Voting rights : Suspension, abstention, privation and automatic transfer  

 
- Objectives of Company A’s actions 
 

Can the Company B general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact 
acting against the best interest of Company B when it voted and 
that it was gaining from running against the interest of Company 
B?  
 
□Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
X No, not possible 
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CASE STUDY N°5 (EMPTY VOTING/ RECORD DATE-
MEETING DATE) 

 
Company E is a majority shareholder of Company F. 
 
Company F is listed on the local stock exchange. 
 
Company E wishes to buy the remaining shares that it does not already own in 
Company B.  
 
This project is welcomed by the market.  The main shareholders of company F 
declare that they will vote in favour of purchase by Company E.  Company F’s 
share price increases. 
 
The memorandum of association (or the legislation) provides that the offer of 
Company E is deemed accepted by a majority of the voting shares unless 
shareholders holding more than 2,5% of the outstanding shares vote against it. 
 
 
Shortly before the date of the general assembly of Company F, Company A: 
 

- borrows from shareholder Z, 2.7% of the outstanding shares of 
Company F just before the record date; 

 
- short sells a high amount of company F’s shares on the market. 

 
Then, Company A votes its borrowed shares against the offer of Company E. 
 
Company F’s share price tumbles 
 
 Company A makes an important profit from its short position. 
 
 

- General  
 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
x No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
- Insider trading and market manipulation 

Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

x Yes 
□ No 
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- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its short 
selling of Company F stock?  
 

□ Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares 
□ Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
x No 

 
If yes,  

What are the time constraints for disclosure?   
At which point should the Company A have disclosed its 
short position and what would have been the sanctions for 
non disclosure? 

 
o Under your regulations, should Company A have disclosed its short 

selling of Company F stock when at the same time it borrowed 
voting rights in Company F for the sole purpose of voting against 
the sale of the remaining shares to Company E and thus making a 
profit on the resulting drop in share price?  
 

□ Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares 
x Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
□ No 

 
 

o In the specific circumstances described in the case study above are 
there any other disclosure obligations that befall upon Company A? 

□Yes 
xNo 

 
 

- Objectives of Company A’s actions 
 
Can the Company F general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact acting 
against the best interest of Company F when it voted against the 
resolution for the sale of the remaining shares to Company E ?  
 

 
□Yes 
xNo generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 
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ANNEX 3 – CASE STUDY – GERMANY  
 

CASE STUDY N°1 (HIDDEN OWNERSHIP) 
 
 
Company A holds 3% of Company B’s shares. 
 
Company A : 
 

- acquires call options for 4.95% of Company B’s shares; 
- acquires equity swaps for 28% of Company B’s shares from a high 
number of banks (7 banks for 4% of company A each);  

 
Later, the equity swap contracts are amended in order to allow Company A to 
buy back from the banks the shares relating to the swaps contracts so that in 
fact Company A has a real option to acquire the shares instead of just being 
compensated financially for a risk taken. 
 
Shareholders discover at the time of the vote at Company B's General Meeting 
that the resolutions supported by Company A have been adopted by a majority. 
Questions 

- General  
 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
x No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 

 
While, generally speaking, any contract that violates the ban on market manipulation 
(§20a of the Securities Trading Law – WpHG) is void under §134 of the German Civil 
Code, the acquisition of stock options, the swaps as well as the amendment of the swap 
conditions (cash-settled to real securities) are likely to be valid, as they do not constitute 
market manipulation themselves.  
However, the banks involved may terminate the contract if they find themselves being 
involved in unlawful schemes (derivative contracts usually bear provisions to that effect, 
in accordance with principles of German contract law). This may include a violation of 
disclosure rules. For legal concerns regarding disclosure, market manipulation, insider 
trading as well as the voting behaviour see below. 

 
□ One or more of the actions of Company A would have been prohibited by 
regulation or case law directly or indirectly 

 
- Insider trading and market manipulation 

Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

□ Yes 
(X No) 
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Please provide explanations 
 
Under the fact pattern, A trades on its proprietary information only (plan to further 
acquire derivatives, switch them into shares, vote for its favoured proposal). An acquirer 
trading on its proprietary information is not subject to insider trading under German law 
(see Recital 30 of the Market Abuse Directive). The situation may be different for the 
banks if they knew A’s plan, and if they were trading on this information. The fact pattern 
does not provide for information to that effect. 
 
If A violates disclosure obligations A may be subject to criminal prosecution for market 
manipulation pursuant to §§ 20a (1) sent. 1 No. 1, 2nd Alt. of the Securities Trading Law 
(WpHG). For the discussion of whether A violates disclosure rules, see below. 
 
Moreover, if the voting results surprise the market, some experts hold that the vote 
constitutes market manipulation pursuant to §20a (1) sent. 1 No. 3 WpHG. There is no 
authority on this question. I hold that the shareholder transparency rules provide for an 
exclusive regulation of these issues. Unless there is a violation of shareholder 
transparency rules I do not see ground for market manipulation. 

 
- Transparency and disclosure obligations 

 
o Under your regulations, should Company A have disclosed its call 

options or its equity swaps position in Company B ?  
□ Yes whatever the percentage of shares Company A had in 
Company B through the call options or equity swaps 
(X Yes but only if the percentage of shares Company A held 
in Company B represented by the equity swaps or call 
options reach a certain ceiling) 
(X Yes but only when the equity swaps are amended and in 
effect mean that company A has an option to 28% in the 
shares in Company B) 
(X Yes if certain conditions are met) 
□ No 
 

Under German law, 
1) A must disclose its position of 4.95% in stock options, since As stock plus 

stock options exceeds the threshold of 5% which applies to stock options 
which provide for the right to call for the underlying security, see §25 (1) sent. 
1 WpHG. (For stocks only, the threshold is 3%). 

2) If the banks vote pursuant to A’s directions, the shares held as swap hedges 
by the banks are deemed shares held on behalf of A under §22 (1) No. 2 
WpHG. In practice, the issue lies with the evidence as to whether A directed 
the bank’s vote. See my paper in EBOR 2009 as well as my Working Paper 
“Efficient Enforcement of Shareholder Transparency Rules” (both attached). 

3) If the banks do not vote according to A’s directions, the swaps are deemed 
stock options upon amendment of the swap contract. Hence, the disclosure 
threshold of 5% applies. 

4) If A’s joint position (i.e. shares + the bank’s share hedges whose votes are 
controlled by A) reach 10% of B’s stock, A must disclose its intentions and the 
financing for the acquisition (§27a (1) WpHG). The same is true for any 
amendment of A’s intentions.  
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The said disclosure is due within 20 trading days and includes a statement 
whether the acquirer 1) pursues strategic aims or seeks to achieve trading 
profits, 2) intends to purchase further shares in the next 12 months, 3) seeks 
to influence the board composition, 3) seeks to influence the capital structure 
of the firm. In the vicinity of shareholder meetings, this requirement includes 
a statement on upcoming votes. (Please note that there is no requirement 
under German law to vote in takeovers, unless the target or shareholders 
holding a significant stake of 5% or a nominal stake of 500,000 Euro call for a 
meeting. In practice, shareholders in the takeover period are very rare.) In 
the case at hand, if the remaining shareholders are surprised, A likely violated 
his disclosure obligation under §27a WpHG.   

 
 
If yes,  

What are the time constraints for disclosure (what is the 
triggering  event for disclosure)?   

At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure (please explain in detail)? 

 
Disclosure is due without unnecessary delay, not later than four trading days 
following the transaction (§21 (1) sent. 1 WpHG). The requirement “unnecessary 
delay” may mean that disclosure is due on the first day, if there is no uncertainty 
or other difficulties to file. After the second day following the acquisition of voting 
rights, the onus of proof that it did not know about the voting rights shifts on the 
acquirer (§21 (1) sent. 4 WpHG). 
 
In practice, in the case of bearer shares, which are yet prevailing in Germany, 
since A votes at the meeting, any issue with As holding will be settled not later 
than 21 days prior to the shareholder meeting, as this is where §123 (3) of the 
Aktiengesetz sets the record date; in the case of registered shares, which many of 
the DAX30-firms hold, the relevant date is the registration date for the meeting 
which is 7 days prior to the shareholder meeting (see §123 (2) of the 
Aktiengesetz). Consequently, if A has not disclosed its position prior to the 
meeting, it violated disclosure rules.  
 
If A does not file, or if A files its disclosure later than required under §21 WpHG, it 
will be subject to 

- Forfeiture of all rights stemming from A’s shares (including voting rights, the 
residual claim / dividends), for a period of at least 6 months following the 
delinquent’s disclosure of its positions (§28 WpHG – the minimum period of 6 
months is new, see foreword); the same is true if A does not meet its obligation 
to issue a takeover bid upon acquisition of control (i.e. 30% of the votes) under 
§59 WpÜG. 

- Administrative sanctions of up to 1 Mio. Euro; 
- Criminal sanctions for market manipulation (see above) of up to 5 years 

imprisonment; 
- Damages to parties trading in the shares under conditions of incomplete 

disclosure (rare in practice); 

IP/A/ECON/2008-32 Page 41 of 114 PE 429.978



Policy Department A: Economic and Scientific Policies 

_________________________________________________________________________________________ 

 
- Please note that the statement on the acquirer’s intentions under §27a WpHG is 

not sanctioned specifically. In serious cases, such as the one described in your 
fact pattern, however, criminal sanctions for market manipulation (see above) 
may apply (see Fleischer, Die Akiengesellschaft 2008, 873).  

 
o Under your regulations, should Company A have disclosed its 

hedging of its position in Company B when it bought put options 
(protecting itself against a decrease in Company B’s share 
price) for the sole purpose of maintaining its profit anticipation 
from its position in Company B following the takeover bid by 
Company B?  

□ Yes whatever the percentage of shares Company A had in 
Company B 
□ Yes but only if the percentage of shares Company A held in 
Company B represented the disclosure threshold  
□ No 

There is no isolated requirement to disclose short positions. However, two disclosure 
requirements may apply. 

a)  If A’s holdings comprise of 10% of the voting rights, A must 
disclose its intentions under §27a WpHG (see above). This includes a statement 
on a pending takeover, if any.  

b) If A is the acquirer, it will be subject to the obligations under the 
German Takeover Law (WpÜG). As soon as it meets the 30% threshold (counted 
as shares and the bank’s share hedges whose voting rights A controls), A must 
describe its positions, financing, intentions and economic interests in the target in 
the offering document to be filed upon issuance of the bid, §11 (2) sent. 3 No. 2 
WpÜG. This includes a statement on how A created its position. Under that 
provision, acquirers are expected to disclose derivative transactions. Moreover, 
acquirers must update their shareholdings regularly (§23 WpÜG). Share hedges 
whose voting rights A controls count as A’s shares. 

 
If yes,  

What are the time constraints for disclosure?   
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure? 

 
For §27a – disclosure, see above. 
 

• Pursuant to §14 WpÜG, the offer document must be filed with BaFin within 4 
weeks following the publication of the decision to issue a takeover bid under §10 
WpÜG. Unless BaFin intervenes, issuers must disclose the offer document ten 
days after the filing. 

• Acquirers violating the disclosure obligations are liable to investors for gross 
negligence (§12 WpÜG – rare in practice), the offer may be prohibited by BaFin 
(§15 WpÜG), the acquirer may forfeit its shareholder rights, including voting 
rights (§59 WpÜG) and it may be subject to administrative penalties of up to 1 
Mio. Euro (§60 WpÜG). 
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o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
□Yes 
□No 

Please provide explanations 
 
I have mentioned the additional disclosure requirement under §27a WpHG above. 
Moreover, the banks must disclose their holdings if they exercise the voting rights, under 
§ 21 WpHG. The exceptional threshold of 5% for shares held in the trading account under 
§23 WpHG does not apply if bank exercise the voting rights. Thus, in case 1, the banks’ 
holding must be disclosed regardless of the swaps. In practice, acquirers make their 
banks go below the 3% threshold and seek to tailor a strategy that foregoes a vote since 
in a vote it become obvious to the issuer (B) who holds the votes. 

 
o Could Company B shareholders have required, at the general 

assembly and prior to the vote, that shareholders, with an existing 
interest in Company B, disclose such interest?  

□Yes 
□No 

Please provide explanations 
 

• Obviously, shareholders may ask directors of the firm, as these have to disclose their 
transactions in derivatives under the directors’ dealings rules. Beyond that, a 
shareholder’s trading strategy is its private concern. I would go even further and rely on 
constitutional grounds for denying such a question, as fellow shareholders may speculate 
against derivative positions upon disclosure. Unless A influences other shareholders’ 
interests (or given the size of its position, there is a significant risk that A does so) there 
are no justified reasons to disclose any economic interests.  

• If Company B has issued registered shares it may ask its shareholders to clarify who 
holds the economic interest in certain shareholdings. It is the rationale of this provision 
that if a shareholder purchases registered shares, it knows that its privacy is not 
protected vis-a-vis the company. S. 67 AktG 

• German law requires large shareholders holding 10% or more to disclose the intentions 
and their financing under §27a WpHG (see above). The disclosure of financing includes 
debt and equity used for financing the deal. While there is no authority on this point, one 
may argue that derivative transactions must be disclosed under §27a WpHG: 1) An 
acquirer’s intention include a possible sale using put options; 2) Long positions may lead 
to the acquisition of more shares; 3) Derivatives are a way of financing the deal. All 
these aspects belong to the purpose of the disclosure under §27a WpHG. 
 

 
o Could Company B shareholders have required, at the general 

assembly and prior to the vote on the takeover bid, that 
shareholders, that had hedged its position in Company B in 
anticipation of the vote, disclose such hedge?  

□Yes 
X No 

Please provide explanations 
 
See above. 
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- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s hedging of its position in Company B lead to: 
 

X A measure suspending Company A’s right to vote during the 
general assembly meeting   
□ A measure transferring Company A’s right to vote   
□  An obligation for Company A to abstain from voting  

 
Please provide explanations 

 
First, see the sanction provided under §27 WpHG and §59 WpÜG described above 
(suspension of all shareholder rights, including voting rights). This may be determined by 
BaFin. More often, the chair of the meeting unveils the violation of disclosure rules at the 
meeting (as the attendees’ list makes the votes known to the company) and suspends 
voting rights accordingly (i.e. they are not counted for purposes of the voting results). A 
may contest the chair’s decision in court. 

 
Moreover, if the banks and / or A vote against the interests of Company B or the 
interests of the remaining B-shareholders, the chair may determine that A / the banks 
violate their fiduciary duty vis-a-vis the company and /or the remaining shareholder 
constituency. In this case, the chair of the meeting may suspend the votes. 
 

- Objectives of Company A’s actions 
 
Can the Company B general assembly vote be annulled if it can be 
demonstrated that Company A was in fact acting against the best interest 
of Company C when it voted and exerted its influence on the vote ?  

 
X Yes  
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 

Please provide explanations 
 

See above re “Suspension”. If fellow shareholders or the management board hold that A 
/ the banks violate fiduciary duties (see above), or if it is unveiled that A has violated 
disclosure obligations and lost its shareholder rights under §28 WpHG, 59 WpÜG, 
shareholders and the management board may file a rescission suit which results in a 
judgement declaring the shareholder vote void. For the mechanics, see Vermeulen & 
Zetzsche, Use and Abuse of Investor Suits, Working Paper (attached). 
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CASE STUDY N°2 (VOTE IN A GENERAL ASSEMBLY VIA 
A SHARE LOAN AND IN ORDER TO REPLACE THE 
EXECUTIVES) 

 
 
Company A owns about 1% of the capital and the voting rights in Company D. 
 
Company A is not satisfied with Company D’s results. 
 
It wishes to propose resolutions at Company D’s general assembly to (i) have 
Company D divest of some of its assets and (ii) have the board be replaced by 
other directors.   
 
In order to ensure that it has the necessary influence to push these resolutions 
through, Company A decides to borrow shares from Shareholder X. For 
borrowing the shares, Company A pays Shareholder X a premium. 
 
The borrowed shares represent 8% of the voting rights in Company D.  As a 
result Company A will hold 9% per the voting rights at the General Assembly of 
Company D which will enable it to exert the influence it needs to push its 
resolutions through.  
  

Questions 
 

- General 
Are the actions of Company A legally valid under your regulations?   
 

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
 
X No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
 
Please provide explanations 
 

The stock borrowing as an isolated transaction is likely to be valid. If A’s votes against 
the interest of the company and fellow D-shareholders, it violates A’s fiduciary duties vis-
a-vis company D and the remaining D-shareholders. If this is the case, A’s voting rights 
may be suspended (i.e. the chair of the shareholder meeting disregards these votes) or, 
if someone finds out after the meeting, the voting results may be declared void by virtue 
of a rescission suit filed by the management board or fellow shareholders. 

 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 
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- Transparency and disclosure obligations 
 

o Should the share borrowing operation be disclosed?   
 
□ Yes whatever the percentage of voting rights Company A obtains 
as a result of the share borrowing 
□ Yes but only if the percentage of voting rights represented by the 
shares borrowed represent the disclosure threshold  
X Yes but only if the percentage of voting rights of Company A 
resulting from its own shares and the shares borrowed represent 
the disclosure threshold (which is set at 3%, 5%, 10%). 
□ No 
 
If Yes,  

how long before the general assembly vote does the borrowing 
operation have to be disclosed?   
What are the sanctions for non disclosure? 

 
There is no specific requirement for disclosing the stock borrowing operation as such. But 
stock lending comprises of a real transfer of rights, combined with a Repurchase 
Agreement. A must disclose if the joint amount of voting rights resulting from own and 
borrowed stocks exceeds the thresholds. Please note that it does not matter whether A 
votes on its own discretion or whether A follows directions by the lender. In the latter 
case, however, the lender must disclose its holdings under the same conditions 
(thresholds of 3%, 5%, 10% etc.) under §22 (1) No. 2 WpHG (since A holds shares on 
behalf of the lender). 

 
If there is a stock borrowing / Repurchase Agreement, A must disclose its joint position 
(stock & borrowed stock) under the same conditions as set out above (immediately with 
the entering into the agreement, but not later than four trading days; onus of proof shifts 
after 2 days). Please note that the closing of the Repurchase Agreement, rather than 
delivery, is the relevant date for prompting the disclosure requirement (see BaFin, 
Emittentenleitfaden (transl. “Guidelines for issuers”), at I.2.5.2.2. Consequently, A 
cannot circumvent the disclosure requirement by entering into the agreement far in 
advance but delaying delivery up to the record date.  

 
o In the specific circumstances described in the case study above, 

are there any other disclosure obligations that befall upon 
Company A? 
 

□Yes 
X No 

Please provide explanations 
 

A acquired only 9% of D’s stock. If A met the 10% threshold, A would be required to 
disclose its intentions, its desired influence on board composition etc. under §27a WpHG 
(see case 1 for details). 
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o Could Company D in its notification of the general assembly date or 

Company D’s articles of incorporation have imposed specific 
limitations on the right to borrow shares (prohibition on such 
practices, prohibition within a certain period prior to the general 
assembly)?  

□Yes 
X No 

Please provide explanations 
 

No. Germany’s mandatory approach does not allow for those provisions. However, while 
short selling is discussed as a market manipulation issue, the German view is that short 
selling does not constitute a Corporate Governance issue. For the mo9st part, German 
institutions that engage in stock lending hesitate to lend stock for purposes of record 
date capture only as they would damage their own investment. Moreover, by far the 
greater part of German institutional investors exercise their voting rights in German 
issuers themselves rather than lending stock to someone else (this is a legal 
expectation). Please also note that ownership in many German issuers is concentrated in 
the hands of a few blockholders. There will be little surprise, and if there is surprise, this 
is reason for concern. 

 
- Voting rights : Suspension, abstention, privation and automatic transfer  

 
Can Company A’s voting rights in the borrowed shares be: 
 

X Suspended   
□ Transferred to another shareholder   

 
Please provide explanations 
 

If the chair of the meeting finds out about the empty voting prior to the vote, the chair 
may suspend the votes if there is an indication that A violates fiduciary duties vis-a-vis 
company D and the remaining D-shareholders. A does so if it votes against the interest of 
the company and fellow D-shareholders. The same is true if it is unveiled that A holds a 
joint position that triggers disclosure requirements (§ 28 WpHG, 59 WpÜG). 

 
 
- Objectives of Company A’s actions 
 
Could the Company D general assembly vote be annulled if it can be 
demonstrated that Company A was not acting in the best interest of 
Company D when it borrow Shareholder’s X’s shares to influence the 
vote?  

 
X Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 
 

Please provide explanations 
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See above re “Suspension”. If fellow shareholders or the management board hold that A 
violate fiduciary duties (see above), or if a violation of disclosure is unveiled later 
pursuant to which A lost its shareholder rights under §28 WpHG, §59 WpÜG, any 
shareholder or management may file a rescission suit which results in a judgement 
declaring the shareholder vote void. For the mechanics, see Vermeulen & Zetzsche, Use 
and Abuse of Investor Suits, Working Paper (attached). 
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CASE STUDY N°3 LEVERAGE BUY OUT 
 
 
Company A wants to take over Company B using a leverage system via holding 
companies.  
 
By superimposing 3 holding companies, Company A, controls Company B even 
though it effectively owns only 6,75% of the value of Company B.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

 

 

Company A 

 

 

Minority Shareholder 1 

 

 

Holding 1 

51% 

49% 

51% 

 

 

Minority Shareholder 2 

 

 

Holding 2 

49% 

51% 

 

 

Minority Shareholder 3 

 

 

Holding 3 

49% 

51% 

- General  
 
Are the actions of Company A legally valid under your regulations?   

 

 

Company B 
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X Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
□ No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
 

- Transparency and disclosure obligations 
 

 
o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
X Yes 
□No 

  
Please provide explanations 

 
Disclosure requirements depend on whether the holding companies are stock 
corporations (‘AG’) or limited liability companies (‘GmbH’), and on whether the holding 
companies are stock corporations whose shares are traded at regulated markets (’public 
corporations’) or ‘private corporations’ (all other).  

 
• Each holding company that is a public corporation is subject to the disclosure 

requirements set out above. The 51% position of A in Holding 1, 2 etc. would be 
subject to disclosure under §21 WpHG (see above). A’s indirect holding in B and 
all intermediate steps would be subject to disclosure as well since all holding 
companies are subject to disclosure with respect to holdings further down the 
chain, und §22 (2) and (3) WpHG. Example: Company B is directly controlled by 
Holding 3, and indirectly by A, Holding 1 and Holding 2. Under German law, all 
companies are subject to disclosure as entities holding the 51%-stake in B. 
However, A may file one disclosure statement for all subsidiaries it controls under 
§24 WpHG; in this joint statement A must list all subsidiaries through which it 
exercises control over B. If the statement is incorrect, A and all holding companies 
in the chain forego their shareholder rights. Moreover, German law does not only 
require legal entities to disclose their holdings, but also natural persons. German 
practice exhibits many examples where parent companies or controlling 
shareholders have lost their shareholder rights and needed to pay back dividends 
etc. as a consequence of incorrect statements; most often, foreign companies 
“forgot” to mention some parent company further up the chain.(For example, a 
private equity company the name of a controlling partner, etc.) 

• Each holding company that is a private stock corporations is subject to disclosure 
under §20 et seq. of the Stock Corporation Act (AktG). Under these rules, 
positions of 25% and 50% of the votes must be disclosed in the federal electronic 
bulletin. The 51% position of A in Holding 1, 2 etc. would be subject to disclosure 
under that regime. [Konzernzurechnung nach AktG entsprechend § 24 WpHG?*] 
Moreover, in practice, private stock corporations issue registered shares. A’s 
shareholding will be listed in the share register. Pursuant to §67 AktG, Holding 2’s 
management may ask Holding 1’s Management who stands behind its 
shareholding in Holding 2. 

 

IP/A/ECON/2008-32 Page 50 of 114 PE 429.978



The use of shareholder voting rights during the general assembly of company shareholders 

_________________________________________________________________________________________ 

• Each holding company that is a limited liability company (GmbH) must file a 
shareholder’s list with the Commercial Register, and update the list on a 
continuous basis. Any transaction that requires the documentation by a Notary 
Public (among others, any transfer of shares, pursuant to §15 (3) GmbHG) leads 
to an update of the said shareholder list. [wer kann zugreifen?] 
 

Moreover, A’s investments are relevant subsidiaries which must be listed in the 
accounting statements under §285 of the Commercial Code and s. 313 of the Commercial 
Code  

 
Finally, if A issues a bid using holding companies 1, 2, 3 etc., A will be deemed a person 
acting in concert with 1, 2, 3 under s. 2 (5) sent 3 WpÜG, since A controls the holding 
companies (s. 2 (6) WpÜG).  
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CASE STUDY N°4 (VOTE AGAINST THE COMPANY’S 
INTEREST OF A SHAREHOLDER IN ORDER TO FAVOUR 
OF THE PURCHASE OF THE COMPANY AT A LOW PRICE 
AND COVERAGE VIA SHARE SWAP CONTRACT) 

 
Company A is an important shareholder of Company B. 
 
Company C, is a competitor of Company B.   
 
Company C has made a bid for the hostile takeover of Company B.  The price 
offered by Company C for Company B is low and unlikely to gain shareholder 
support. 
 
Company C contacts Company A and offers Company A an option to swap some 
of Company C’s shares for some of Company’s A shares under very favourable 
terms for Company A provided that company A votes in favour of Company C’s 
takeover bid for Company B.   
 
Company A accepts Company C’s offer and at the general assembly of Company 
B votes in favour of the takeover bid although under normal circumstances it 
would not be in its interest to do so.   
 

- General  
 
Are the actions of Company A legally valid under your regulations?   
 

X Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly. 
 
Please note that under German law, shareholders usually do not vote on 
takeover bids. 
 
□ No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
Please provide explanations and regulations and actions that would be prohibited 

 

IP/A/ECON/2008-32 Page 52 of 114 PE 429.978



The use of shareholder voting rights during the general assembly of company shareholders 

_________________________________________________________________________________________ 

- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 
 

□ Yes 
X No 

 
- Transparency and disclosure obligations 

 
o Under your regulations, should Company A have disclosed its swap 

arrangement with Company B?  
 

□ Yes whatever the percentage of shares Company A had in 
Company C 
X Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold (for further 
specification, see below) 
□ No 

 
There is no specific requirement to disclose swaps or other derivative deals. 
However, since the swap is conditional on A voting in favour of C’s proposal, such 
a swap arrangement effectively transfers economic exposure and voting control 
from A to C. Under these two conditions (exposure + voting control), the shares 
held by A but voted in favour of C are deemed shares held on behalf of C under 
§22 (1) No. 2 WpHG. Consequently, C must disclose A’s shares as if A’s shares 
were its own shares at the time A enters into the swap with C. In addition, A must 
disclose if its stakes go below the disclosure threshold; however, the relevant 
point in time for A for issuing the disclosure notice is the delivery of the shares to 
C. Until then, both A and C must disclose the shares as their own. This instance 
signals to the market the relationship between A and C. 
 
Moreover, A’s shares that are subject to the swap deal are deemed C’s shares for 
the purposes of takeover law and the calculation of control under §30 (1) No. 2 
WpÜG. I.e. C must disclose these derivative positions in the offer document under 
§11 WpÜG, and disclose any increase in its position pursuant to §23 WpÜG. 
 
Finally, if the swap comes along with physical delivery (i.e. either C may demand 
physical delivery, or A is granted a put option), the swaps are deemed an 
acquisition for the purposes of takeover law [noch einmal prüfen*]. Since the 
minimum price in a takeover bid is subject to acquisitions made by the acquirer 
before, during and after the bid, the swap influences the minimum offer price to 
be paid to the remaining shareholders, in the following manner:  
a) Under §31 (1) WpÜG and §4 WpÜG-AngV, the minimum price is at least the 

price which the acquirer paid to any other party within 6 months prior to the 
publication of the offer document. Consequently, any swap entered into 6 
months prior to the takeover bid increases the minimum price. The 
“favourable terms” are offered to all shareholders. 

b) Pursuant to §31 (4) WpÜG, if C offers a higher consideration during the 
offering period to A than offered by the tender offer to all shareholders (which 
is the case in your fact pattern: “very favourable”), the minimum 
consideration of the tender offer is raised to the consideration A received from 
C.  
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c) Pursuant to §31 (5) WpÜG, if, within one year following the closing of the bid, 
C offers a higher consideration to A than offered by the tender offer to all 
shareholders (which is the case in your fact pattern: “very favourable”), the 
minimum consideration of the tender offer is raised to the consideration A 
received from C. 

 
If yes,  

What are the time constraints for disclosure?   
At which point should Company A have disclosed its position 
and what would have been the sanctions for non disclosure? 

 
For violations of disclosure rules, the same time constraints and sanctions apply 
as set in case 1. For violations of the minimum price rules under takeover law, the 
BaFin may impose administrative sanctions of up to 1 Mio. Euro (§60 (1) WpÜG) 
and the outstanding shareholders may either sue for wrongful disclosure under 
§12 WpÜG or inaccurate disclosure of acquisitions pursuant to §23 WpÜG, § 823 
(2) of the German Civil Code (noch einmal prüfen*). In certain instances, the 
outstanding shareholders is granted a direct claim against company C (prüfen*). 
  

o In the specific circumstances described in the case study above are 
there any other disclosure obligations that befall upon Company A? 

X Yes 
□No 

 
 Please provide explanations 

 
As was specified above, for purposes of the takeover law, A’s shares count as C’s 
shares under §30 (1) No. 2 WpÜG. The acquisition of these shares must be 
disclosed in the offer document (if A enters into the swap prior to the disclosure of 
the offer document), or during the takeover proceeding under §23 WpÜG. 

 
o Could Company C or Company C shareholders have required, at the 

general assembly and prior to the vote on the takeover bid, that 
shareholders holding an existing interest in Company B disclose 
such interest?  
 
 

□Yes 
X No  

 Please provide explanations 
 

There is not disclosure requirement. Please note that shareholders do not vote on 
takeovers under German law. Moreover, from an economic point of view, disclosure is 
not necessary: The economic positions are disclosed in the offer document, and / or 
reflected in the offer price (see above). 

 
o Could Company C or Company C shareholders have required, at the 

general assembly and prior to the vote on the takeover bid, that 
shareholders that had a potential conflict of interest disclose it?  
 

□Yes 
X No 
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 Please provide explanations 

 
See above. 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s arrangements with Company C lead to: 
 

□ A measure suspending Company A’s right to vote during the 
general assembly meeting?   
□ A measure transferring Company A’s right to vote?   
□  An obligation for Company A to abstain from voting?  

 
Please provide explanations 

 
Inaccurate disclosure results in a forfeiture of shareholder rights under §28 WpHG / §59 
WpÜG as described in detail for case 1. If shares are held on behalf of a third party, 
given that the third party does not disclose its position, all sanctions apply to the 
shareholders’ stake as if these shares were held directly by the third party (see 
U.H.Schneider in Assmann/Schneider, Commentary to WpHG, 5. Ed. 2009, S. 28 Rn. 49). 
Since A’s shares are held on behalf of C (see above), if C does not disclose its joint 
position, A’s shareholder rights will be forfeited. As such, the chair of the meeting may 
ban these shares from voting. 
 
The same is true regardless of any disclosure violation if the chair of the meeting believes 
that A violates its fiduciary duty by voting in favour of C’s takeover bid. 

 
- Objectives of Company A’s actions 
 

Can the Company B general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact 
acting against the best interest of Company B when it voted and 
that it was gaining from running against the interest of Company 
B?  
 
X Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 

 
 

Please provide explanations 
 
See above and case 1: Any shareholder and the board of management may file a 
rescission suit if it believes that A or C violated disclosure obligations or their fiduciary 
duties vis-a-vis the company and / or fellow shareholders.  
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CASE STUDY N°5 (EMPTY VOTING/ RECORD DATE-
MEETING DATE) 

 
Company E is a majority shareholder of Company F. 
 
Company F is listed on the local stock exchange. 
 
Company E wishes to buy the remaining shares that it does not already own in 
Company B.  
 
This project is welcomed by the market.  The main shareholders of company F 
declare that they will vote in favour of purchase by Company E.  Company F’s 
share price increases. 
 
The memorandum of association (or the legislation) provides that the offer of 
Company E is deemed accepted by a majority of the voting shares unless 
shareholders holding more than 2,5% of the outstanding shares vote against it. 
 
 
Shortly before the date of the general assembly of Company F, Company A: 
 

- borrows from shareholder Z, 2.7% of the outstanding shares of 
Company F just before the record date; 

 
- short sells a high amount of company F’s shares on the market. 

 
Then, Company A votes its borrowed shares against the offer of Company E. 
 
Company F’s share price tumbles 
 
 Company A makes an important profit from its short position. 
 
 
 

- General  
 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
X No regulation prohibits these types of actions directly but it 
cannot be excluded that a judge could consider that they indirectly 
violate some provision of the law 
Please provide explanations 
 

The borrowing and the short selling is likely to be valid. The voting could be deemed 
market manipulation under §20a WpHG. The voting is void on the ground of a violation of 
F’s fiduciary duty vis-a-vis the issuer and /or fellow shareholders. 

 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 
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- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

X Yes 
□ No 

 
Please provide explanations 

Since A trades on self-generated information only, the conduct does not constitute 
insider trading. However, while there is no authority on this question, one could argue 
that empty voting is market manipulation under §20a (1) No. 3 WpHG. “Voting” is a 
conduct other than information and trading that is apt to influence the stock price at the 
regulated markets. The market expectation that shareholders will accept the offer is 
maintained albeit from the time of the record date capture, a “no” vote is likely. 
However, the issue is that each action individually can be justified for other reasons than 
manipulating the market. It is hard to determine, which of these transactions is the 
manipulating act (probably the borrowing of the stock). [noch einmal mit Prof. Zimmer 
und Altenhain besprechen*; voting ist eigentlich nicht erforderlich, es genügt eine 
wechselnde Markterwartung, worauf sich diese auch immer gründen mag.*]. 

 
 

- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its short 
selling of Company F stock?  
 

□ Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares 
□ Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
X No 

 
If yes,  

What are the time constraints for disclosure?   
At which point should the Company A have disclosed its 
short position and what would have been the sanctions for 
non disclosure? 
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o Under your regulations, should Company A have disclosed its short 

selling of Company F stock when at the same time it borrowed 
voting rights in Company F for the sole purpose of voting against 
the sale of the remaining shares to Company E and thus making a 
profit on the resulting drop in share price?  
 

(X Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares) 
□ Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
□ No 

 
If yes,  
 

What are the time constraints for disclosure?   
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure? 

 
If one deems the conduct in question market manipulation (see above), voluntary 
disclosure of the voting intention would settle the issue of market manipulation for good 
if the voting intention is disclosed prior to the short sale. Otherwise, A would make the 
profit earlier did not need to vote in order to profit from the scheme.  

 
 

 
- Voting rights : Suspension, abstention, privation and automatic transfer  

 
Can Company A’s sizeable short selling of Company F stock lead to: 
 

X A measure suspending Company A’s right to vote on its borrowed 
shares from shareholder Z, during the general assembly meeting?   
□ A measure transferring Company A’s right to vote on its borrowed 
shares from shareholder Z?   
□  An obligation for Company A to abstain from voting on its 
borrowed shares from shareholder Z? 

 
Please provide explanations 

The chair of the meeting may suspend the votes due to a violation of A’s fiduciary duties 
vis-a-vis fellow shareholders. Such a duty exists under German law (Girmes case of the 
Bundesgerichtshof). Please note that a fiduciary obligation vis-a-vis the company does 
not suffice since the company is not involved / affected by the shareholders’ loss. For 
details, see above, Case 1. 

 
- Objectives of Company A’s actions 
 
Can the Company F general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact acting 
against the best interest of Company F when it voted against the 
resolution for the sale of the remaining shares to Company E ?  
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X Yes  
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 

 
Please provide explanations 

 
The management board and any shareholder may file the rescission suit on the grounds 
that A violated his fiduciary duties vis-a-vis fellow shareholders (see above). 
 
 
List of English Literature w.r.t. Germany: 

• BaFin, Guidelines to Issuers, Ed. 2008* 
• Zetzsche, Hidden Ownership in Europe: BaFin’s Decision in Schaeffler v. 

Continental, (2009) European Business Organization Law Review 10: 115-147 
• Zetzsche,*SSRN 
• Zetzsche, WP Efficient Enforcement of Shareholder Transparency Rules 
• Vermeulen & Zetzsche, Use and Abuse of Investor Suits, Working Paper 4/2009, 

ECFR 2009, Vo. 2/3. 
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ANNEX 4 – CASE STUDY - NETHERLANDS 
 

INTRODUCTION 
 

Before we will discuss the various Case Studies in detail, we will first set out certain 
assumptions which are relevant for the purpose of this memorandum below as well as 
the relevant legal framework. 

Capitalised terms used but not (otherwise) defined herein are used as defined in 
Schedule I. 

1.2. Assumptions 

 

We assume that the companies to which the questions relate do not qualify as a bank, 
investment firm, insurance company, investment institution and/or clearing institution 
within the meaning of Section 1:1 AFS. Further, we assume that the shares in the capital 
of all companies to which the questions relate, are admitted to listing on a regulated 
market. 

1.3. Legal framework 

 

We would like to note that the answers to the questions relating to the Case Studies are 
solely based on Dutch law (unpublished case law not included) as it currently stands. This 
memorandum does not deal with any laws of the European Communities (insofar as not 
implemented in the Netherlands in statutes or regulations of general application) unless it 
concerns EU Regulations (Verordeningen) in effect in the Netherlands on the date of this 
memorandum. 

The questions relating to the Case Studies have been answered on the basis of the DCC 
and the AFS and the regulations promulgated thereunder. These acts and regulations 
have implemented, inter alia, the following European directives: 

Transparency Directive; 

Market Abuse Directive; 

Takeover Directive; 

Prospectus Directive; 

Markets in Financials Instruments Directive (MiFID); and 

Collateral Directive. 

1.4. Case Studies 

The Case Studies can briefly be summarised as follows: 

Case Study no. 1 – Vote against the company's interest and risk coverage via 
options on hidden ownership; 
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Case Study no. 2 – Vote in a general assembly via a share loan in order to replace 
the executive; 

Case Study no. 3 – Defence using a leverage system via holding companies; 

Case Study no. 4 – Vote against the company's interest of a shareholder in order 
to favour the purchase of the company at a low price and coverage via share swap 
contract; and 

Case Study no. 5 – Empty voting / record date-meeting date. 

 

1. CASE STUDY NO. 1 

1.1. Are the actions of Company A legally valid under your regulations? 

 

Yes, no regulation or case law explicitly prohibits these types of actions either directly or 
indirectly, however, a court may rule, under certain specific circumstances, that actions 
of a shareholder are in breach with the general rules of reasonableness (Section 2:8 
DCC). 

1.2. Could Company A ’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

 

In principle not, however, the following should be noted. 

The AFS contains rules and regulations with regard to market abuse and insider trading 
regulations and has implemented various EC Directives and EC Regulations. 

Pursuant to Section 5:56 AFS, as a general rule, a person who has inside information or a 
person who is aware or should reasonably suspect that he has inside information is 
generally prohibited to use such inside information. 

In accordance with Section 5:53 AFS, inside information means awareness of specific 
information that relates directly or indirectly to a certain issuing institution to which the 
financial instruments pertain, or to the trade in those financial instruments, which 
information has not been publicly disclosed and whose disclosure might have a significant 
influence on the price of the financial instruments or on the price of derivative financial 
instruments. 

On the basis of Section 5:57 AFS, it is further generally prohibited to provide third-
parties with inside information, unless an exemption applies. 

In addition to the foregoing, pursuant to Section 5:58 AFS, certain actions are prohibited, 
such as: 

(i) to perform or effect a transaction or order to trade in financial instruments which 
gives, or is likely to give, false or misleading signals as to the offer, demand or 
price of those financial instruments, unless the party which performed or effected 
the transaction or order to trade shows proof that its motive for performing or 
effecting the transaction or order to trade is justified and that the transaction or 
order to trade is in conformity with usual market practice on the regulated market 
concerned; 
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(ii) to perform or effect a transaction or order to trade in financial instruments in 
order to secure the price of those financial instruments at an artificial level, unless 
the party which performed or effected the transaction or order to trade shows proof 
that its motive for performing or effecting the transaction or order to trade is 
justified and that the transaction or order to trade is in conformity with usual 
market practice on the regulated market concerned; 

(iii) to perform or effect a transaction or order to trade in financial instruments 
employing deception or contrivance; 

(iv) to disseminate information which gives, or is likely to give, false or misleading 
signals as to the offer, demand or price of financial instruments, while the 
disseminator of such information knows or should reasonably suspect that such 
information is false or misleading. 

 

In our view, Company A, based on the information as rendered in this Case Study, does 
not perform one of the abovementioned actions. 

1.3. Under your regulations, should Company A have disclosed its call options 
or its equity swaps position in Company B? 

Yes (i) but only if the percentage of shares Company A held in Company B represented 
by the equity swaps or call options reaches or exceeds a certain threshold, and (ii) if 
certain requirements are met. 

Pursuant to Chapter 5.3 AFS and the Disclosure Decree a person who holds a certain 
number of shares or voting rights in the capital of: 

(i) a public company with limited liability (naamloze vennootschap), incorporated 
under Dutch law, whose (depositary receipts for) shares are admitted to trading 
on a regulated market in the Netherlands or in another Member State of the 
European Economic Area; or 

(ii) a legal entity that is incorporated under the law of a state that is not a Member 
State and whose (depositary receipts for) shares are admitted to trading on a 
regulated market in the Netherlands (each an "Issuing Institution"),needs to 
disclose its holdings forthwith to the AFM if the percentage of its holding in the 
capital of an Issuing Institution, reached, exceeds or falls below a threshold. The 
thresholds with respect to (i) are 5%, 10%, 15%, 20%, 25%, 30%, 40%, 50%, 
60%, 75% and 95%. The thresholds with respect to (ii) are 5%, 10%, 15%, 20%, 
25%, 30%, 50% and 75%. Whether a threshold has been attained or exceeded, 
should be determined by taking into account (i) direct and indirect (i.e. through 
subsidiaries), and (ii) factual and potential, voting rights or capital interest. 
Currently, it is being discussed to introduce a threshold of 3%. 
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Notification call option 

Considering that the call option embodies a right to acquire shares, the number of shares 
to be acquired should be taken into account when determining whether a threshold will 
be reached or exceeded. The shares which Company A may potentially acquire by 
exercising its call option are regarded as 'potential' holding of shares. If the call option 
would be conditional in the way that the right to acquire will commence after the 
fulfilment of a certain factual condition (i.e. a condition which is not merely subject to the 
intention of a party), no disclosure obligation in relation to the call option arises1. 

 

Notification equity swaps 

Whether the equity swaps will trigger a disclosure obligation depends on whether the 
equity swaps may be settled physically or only in cash. In the latter case, pursuant to the 
explanatory notes to Chapter 5.3 AFS, no disclosure obligation arises in the event that an 
equity swap may only be settled in cash and does not embody a right to acquire shares 
and/or voting rights. Currently, Dutch law does not provide for a mandatory requirement 
to notify economic interests which only have a factual influence, but no (right to) actual 
capital interest or voting rights. 

With regard to the equity swaps at hand, we feel that, as these equity swaps embody a 
right to acquire the shares, these swaps need to be notified. 

It should be noted that it is currently being discussed in the Netherlands whether cash 
settled equity swaps and the like should be notified and a change of legislations is 
necessary and/or possible. Especially, as the Transparency Directive does not provide for 
the obligation to notify such financial instruments this is a point of debate. 

The scope of Chapter 5.3 AFS is summarised in the following table. 

 

                                          

 
1 Under Dutch law, it is not permitted to have conditions precedent which are merely subject to the intention of 
a party. 

IP/A/ECON/2008-32 Page 63 of 114 PE 429.978



Policy Department A: Economic and Scientific Policies 

_________________________________________________________________________________________ 

 

Issuing institution Admission to trading Within the 

scope of the 

AFS 

Exceptions for
 third 

country issuing 

N.V. under Dutch law Netherlands Yes No 

N.V. under Dutch law Member state (in
combination 

Yes No 

 or otherwise
 ith th  

  

 Netherlands or a third   
N.V. under Dutch law Third country No No 

Issuing institution
 under the laws 

Netherlands No No 

of a Member State other than
th  

   

Netherlands    
Issuing institution
 under the laws 

Other Member State (not the No No 

of a Member State other than 
the 

Netherlands)   

Issuing institution
 under the laws 

of a Member State other than
the 

Third country No No 

Issuing institution
 under the laws 

of a third country 

The Netherlands (only) Yes No, because the 

Netherlands is the 
Member 

Issuing institution
 under the laws 

The Netherlands and one or 

more other Member States 

Yes - Yes, if the Netherlands 
is 

  
 origin22 

- No, if the Netherlands is 

Issuing institution
 under the laws 

Other Member State (not the 

Netherlands) 

No 
No 

Issuing institution
 under the laws Third country 

No 
No 

 

 

The AFS stipulates that it does not apply to investment companies of which participation 
rights are at the holder’s request repurchased or redeemed, directly or indirectly, out of 
the assets of the investment company (known as open-ended investment institutions or 
in other words: not-closed-end investment institutions, whereby open-ended investment 
institutions also include semi-open-ended investment institutions). 

                                          

 

2 The answer depends on: (i) where (in which Member State) listing first took place; and (ii) if listing was 
realised simultaneously in the Netherlands and in (an)other Member State(s), the issuing institution may 
choose its Member State of origin. 
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1.4. 4. What are the time constraints for disclosure (what is the triggering 
event for disclosure)? At which point should the Company A have 
disclosed its position and what would have been the sanctions for non 
disclosure (please explain in detail)? 

 

Pursuant to Chapter 5.3 AFS, a person, which knows or ought to know, that he/she has a 
duty to notify, should notify the AFM forthwith. Pursuant to information obtained from the 
AFM, 'forthwith' means that the notification should be submitted with the AFM the first 
business day following the business day on which the transaction has been conducted, as 
a consequence of which the duty to notify has arisen. As soon as Company A becomes 
aware of the fact that the percentage of its holdings in Company B reaches or exceeds a 
certain threshold, it needs to forthwith disclose its holdings to the AFM. 

The sanctions for non-notification or a delay in notification by Company A of its holdings 
in Company B in accordance with Chapter 5:3 AFS upon the acquisition of the call option 
and/or exercise of the put option are (i) an incremental penalty payment, or (ii) an 
administrative fine, each of which may be imposed by the AFM. Depending on the 
amount of equity within the capital of the company which violates the obligations under 
Chapter 5:3 AFS, the maximum amount of the administrative fine is EUR 120,000, which 
sanctions generally are published. Not acting in accordance with the AFS may also 
constitute an economic criminal offence (economisch delict) under the WED. The 
sanctions which may be imposed by the public prosecutor on economic criminal offences 
are fines and/or imprisonment. 

 

1.5. Under your regulations, should Company A have disclosed its hedging of 
its position in Company B when it bought put options (protecting itself 
against a decrease in Company B’s share price) for the sole purpose of 
maintaining its profit anticipation from its position in Company B 
following the takeover bid by Company B? 

 

Please explain to which takeover bid you are referring to. We kindly request you to re-
phrase this question. 

Pursuant to Chapter 5.3 AFS, Company A is only required to disclose its holdings in 
Company B after Company A has exercised the put option and has actually sold the 
shares. There is no disclosure obligation in case a put option had been obtained as it 
does not represent a right to acquire, but a right to sell. 

1.6. In the specific circumstances described in the case study above are there 
any other disclosure obligations that befall upon Company A? 

 

No additional disclosure obligations arise out of the additional facts mentioned under 
question 5. 
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1.7. Could Company B shareholders have required, at the general assembly 
and prior to the vote, that shareholders, with an existing interest in 
Company B, disclose such interest? 

 

No, under Dutch law, in general, no rule or regulation exists pursuant to which the 
shareholders of Company B can oblige the other shareholders of Company B to disclose 
its/their holdings in a company. 

On a different note, it may be stated in the articles of association (i.e. the constitutional 
documents) of Company B or agreed in a contractual arrangement between all 
shareholders and/or Company B, that the shareholders of Company B must disclose 
its/their holdings prior to a general meeting of shareholdings and/or prior to a voting. 

In case Company B wishes to introduce a disclosure obligation, one should take into 
account Section 2:81 DCC. Pursuant to this section no obligation other than to pay up the 
nominal amount of a share may be imposed (by the company) upon a shareholder 
against his will. In case Company B wishes to introduce such disclosure obligation, the 
company will need to receive the prior consent of its shareholders. Such an obligation 
therefor may only be imposed by the company, inter alia, by virtue of a contractual 
arrangement with (or between) the shareholders or in the articles of association, 
pursuant to a resolution which is adopted by a unanimous vote of the general meeting of 
shareholders. The latter will be more convenient for the company as future shareholders 
will be obligated to comply with these restrictions as well. 

1.8. Could Company B shareholders have required, at the general assembly 
and prior to the vote on the takeover bid, that shareholders, that had 
hedged its position in Company B in anticipation of the vote, disclose 
such hedge? 

 

No, under Dutch law, in general, no rule or regulation exists pursuant to which the 
shareholders of Company B can oblige the other shareholders in Company B to disclose 
its/their hedge positions. 

Further, reference is made to paragraph 1-7. 

1.9. Can Company A ’s hedging of its position in Company B lead to (i) a 
measure suspending Company A’s right to vote during the general 
assembly meeting, (ii) a measure transferring Company A ’s right to vote 
and (iii) an obligation for Company A to abstain from voting? 

 

Under Dutch law, in general, there is no rule or regulation pursuant to which a company 
will receive the voting rights attached to the shares if it enters into a hedge arrangement 
with the holder of the shares. However, the hedging arrangement may stipulate that the 
holder of the shares shall vote in a manner as the hedge counterparty may deem fit or 
may provide for a transfer of the voting rights to the hedge counterparty pursuant to 
which the hedge counterparty may vote in the general meeting of shareholders. 
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In addition, under Dutch law, no rule or regulation exists pursuant to which a company or 
hedge counterparty may be suspended or abstained from voting in a general meeting of 
shareholders or is obliged to transfer its right to vote to another entity. The hedging 
arrangements or the articles of association of the target company may, however, contain 
similar provisions. 

Further, in the Netherlands, we have the Enterprise Chamber of the Court of Appeals of 
Amsterdam (the "Enterprise Chamber") which is, as far as we know, unique in Europe. 
The Enterprise Chamber has a variety of instruments which can be applied in civil law 
procedures, such as inquiry proceedings. 

Pursuant to Dutch law, only certain parties may initiate inquiry proceedings before the 
Enterprise Chamber.3 

For an inquiry to be allowed there must be reasonable grounds to doubt a proper 
management. If there is an inquiry, the Enterprise Chamber will appoint one or more 
experts. The inquiry by the experts results in a written report. In the case of listed 
companies such report is published. If the applicant finds sufficient grounds in the report, 
he can file a new request with the Enterprise Chamber to establish mismanagement and 
in addition to request the Enterprise Chamber to take definitive measures. 

The reason for the efficiency of the Enterprise Chamber can be found in its authority to 
order for provisional measures also known as immediate measures” (onmiddellijke 
voorzieningen) in accordance with the law4. The immediate measures are effective for 
the duration of the inquiry proceedings or for a shorter period. Usually, the aim of 
immediate measures is to maintain the status quo. These immediate measures comprise, 
inter alia, the suspension of voting rights of shareholders, an order refraining the 
shareholders’ meeting from taking resolutions or even a temporary transfer of shares. 

                                         

Immediate measures are usually requested and taken at the beginning of inquiry 
proceedings. They have by far the biggest impact on the outcome of the fight between 
the shareholders and the company. That outcome is usually not determined by the 
inquiry itself or the subsequent definitive measures. Nor is it determined by a subsequent 
decision of the Supreme Court. By that time the events have taken an irreversible course 
as a consequence of the immediate measures. 

Due to these immediate measures the Enterprise Chamber is in our opinion de facto the 
most powerful court in the Netherlands, although also other courts, like the civil court, 
administrative court and criminal court may play a role. 

 

 
3 The following persons have the right to file a request for an inquiry: (a) the holders of shares or depositary 
receipts representing at least 10 per cent of or € 225,000 in the nominal share capital of the company; (b) the 
competent trade unions; (c) the attorney general of the Court of Appeals of Amsterdam; he can only do so in 
the general interest.; that has happened only about 10 times, but those cases were usually well known because 
of the general interest involved;(d) third parties on which the right of inquiry has been conferred by the articles 
of association or an agreement. 

4 Section 2:349a DCC 
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1.10. Can the Company B general assembly vote be annulled if it can be 
demonstrated that Company A was in fact acting against the best 
interest of Company C when it voted and exerted its influence on the 
vote? 

 

Not generally but possible exceptionally and depending on the circumstances and 
evidence at hand. 

Under Dutch law, in general, there is no specific provision in the DCC nor the AFS and the 
regulations promulgated thereunder on basis of which a company or the shareholders in 
a company can nullify a vote or the outcome of a voting in the general meeting of 
shareholders of a company. In addition, there is no specific provision in the DCC nor the 
AFS and the regulations promulgated thereunder pursuant to which the shareholders 
and/or the company may nullify a vote, which was casted by the shareholders against 
the best interest of the company. 

However, it should be noted that in certain circumstances the relevant Dutch court may 
be of the opinion that voting against the best interest of the company is unreasonable 
and unfair against the company and the other shareholders and any decision from the 
company or the general meeting of shareholders may be nullified pursuant to Section 2:8 
DCC in connection with Section 2:15 DCC. In addition, according to Dutch legal doctrine 
and case law, a shareholder holding a majority of the voting rights has a duty of care 
against shareholders holding a minority of the voting rights. 

Further, we refer to the authority of the Enterprise Chamber to order for provisional 
measures under paragraph D1-9 pursuant to which the Enterprise Chamber may, inter 
alia, suspend the voting rights of a shareholder and suspend or annul the resolution of 
general meeting of shareholders (see Section 2:349 and 356 DCC). 
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2. CASE STUDY NO. 2 
 

In answering these questions, we assume that securities borrowing means securities 
lending as set out below under 1. 

2.1. Are the actions of Company A legally valid under your regulations? 

 

Yes, no regulation or case law explicitly prohibits these types of actions either directly or 
indirectly, however, a court may rule, under certain specific circumstances, that the actions 
of a shareholder are in breach with the general rules of reasonableness (Section 2:8 
DCC). 

Under Dutch civil law there are no specific rules for securities lending arrangements and 
no legislative or regulatory proposal are pending. However, further to the temporary 
measures of the AFM regarding short selling, pursuant to which, inter alia, short selling of 
shares issued by financial institutions which are traded on Euronext Amsterdam was 
prohibited until 1 June 2009, the Dutch Minister of Finance has instructed the AFM to 
consider a temporarily ban on securities lending. To date, the AFM has not declared such 
a ban on securities lending. 

Legal framework 

A securities lending transaction governed by Dutch law is generally regarded as a loan for 
consumption (verbruiklening). Section 7A:1791 DCC defines a loan for consumption as 
an agreement pursuant to which one party delivers to the other party a certain quantity 
of securities, provided that the latter returns the same amount of securities of the same 
type and quality. Although a securities lending transaction refers to the lending of 
securities, the securities are actually transferred (including all rights attached to it, such 
as the voting rights) to the securities borrower. The securities borrower becomes the 
owner of the securities and therefore the risk of the loss thereof is for the account of the 
borrower. 

In addition, a securities lending agreement may qualify as a financial collateral 
arrangement ("FCA") within the meaning of Section 7:51 et seq. DCC. The provisions 
for the FCA, effective as from 20 January 2006, regard the Dutch implementation of the 
Collateral Directive. Pursuant to Section 7:52(1) DCC, Section 7:51 et seq. only applies 
to financial collateral arrangements by which at least one of the parties is: 

(i) a government agency (including (a) agencies belonging to the governmental 
sector of the Member States of the European Union which are delegated with or 
which play a role in the administration of government debt and (b) institutions 
belonging to the government sector of the Member States of the European Union 
authorised to maintain accounts for clients); 

(ii) a central bank, the European Central Bank, the Bank for International Payments, 
a multilateral development bank, the International Monetary Fund and the 
European Investment Bank; 

(iii) a financial institution subject to financial supervision (e.g. a credit institution, 
bank, investment institution, investment firm or insurer, each as meant in Section 
1:1 of the Act on the Financial Supervision); or 
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(iv) a central counterparty, a settlement agent or a clearing institution (as meant in 
Section 212a(c), (d) and (e) of the Dutch Bankruptcy Act), including regulated 
institutions subject to the national law of the Member States of the European 
Union active in futures markets in commodities, options and derivatives and any 
person other than a natural person acting as trustee or in a representative 
capacity for and on behalf of one or more persons, including any type of bond-
holders or holders of other debt instruments or any institution as described under 
(i), (ii) or (iii). 

In addition, Section 7:52(2) states that Section 7:51 et seq. is not applicable if one of 
the parties to a FCA is a natural person who is not acting in the conduct of a profession of 
business. Furthermore, the fungibles, the financial collateral, of a FCA may only consist of 
financial instruments or cash. Pursuant to Section 7:51 (1 )(e) DCC financial instruments 
are, inter alia, bonds and other forms of debt instruments if these are negotiable on the 
capital market. 

Last, it should be noted that pursuant to Section 7:56 DCC, the financial collateral 
arrangement regarding book-entry securities is governed by the property law regime of 
the state in whose territory the account for these book-entry securities is kept. The law 
of that state determines (i) which rights can be vest in the book-entry securities and the 
nature and contents of that right, (ii) which conditions may be imposed on a transfer or 
establishment of the rights mentioned under (i), (iii) who is entitled to exercise the rights 
vested in the bookentry securities, (iv) in which way the rights mentioned under (i) will 
change, pass and extinguish and their mutual relationship and (v) the foreclosure. 

2.2. Should the share borrowing operation be disclosed? 

 

Reference is made to paragraph 1-3. We note that in case Company A acquires 8% of the 
shares in the capital of Company D from Shareholder X via a securities lending 
agreement, it will be required to disclose its holdings as it exceeds the 5% threshold. 

In addition, in case of a transfer of securities pursuant to a securities lending agreement, 
the holding of shares of the securities lender are converted from an 'actual' interest into 
a 'potential' interest based on the right of the securities lender to acquire the same 
number of equivalent shares upon termination of the securities lending agreement. This 
event does not trigger a disclosure obligation under the AFS upon entering into a 
securities lending transaction. Shareholder X therefore does not need to make any 
disclosure as the securities lending agreement does not trigger a disclosure obligation. 

In addition, Shareholder X will be required to notify the conversion from an actual interest 
into a potential interest which took place between the latest disclosure and 31 December, 
within four weeks after 31 December of the relevant year as the AFS provides for an 
annual update obligation in case the composition of the interest has changed. 

Further, the AFM has recently published an interpretation on its website pursuant to 
which no disclosure obligation arises in case Company A would on-lent the borrowed 
shares within the same day it has acquired the shares. 

2.3. How long before the general assembly vote does the borrowing 
operation have to be disclosed? 

 

Reference is made to paragraph 1-4. 
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2.4. In the specific circumstances described in the case study above, are 
there any other disclosure obligations that befall upon Company A? 

No, no additional disclosure obligations arise out of the additional facts mentioned in this 
Case Study. 

2.5. Could Company D in its notification of the general assembly date or 
Company D ’s articles of incorporation have imposed specific limitations 
on the right to borrow shares (prohibition on such practices, prohibition 
within a certain period prior to the general assembly)? 

Reference is made to paragraph 1-7 

In case Company D wishes to prohibit or discourage shareholders to enter into a 
securities lending transaction, Company D will need to receive the prior consent of its 
shareholders. 

However, a shareholder may contest such obligation before a Dutch court and put 
forward the restrictive operation of reasonable and fairness laid down in Section 2:8 DCC. 
Reference is made to paragraph 1-10. 

In addition, in Dutch legal literature there is discussion whether the company may 
impose an obligation upon its shareholders not to transfer its or his shares for a certain 
period, a socalled lock-up period. Most legal writers agree that a lock-up period of 10 
years is in violation of the rights of shareholders and is not allowed. However, pursuant to 
the DSM case (case of the Supreme Court, dated 14 December 2007), a decision of the 
management board to pay a loyalty dividend to shareholders which have voluntarily 
registered their shares for an uninterrupted period of three years was considered valid. 

With respect to the decision to restrict the transfer of shares by means of a prohibition to 
enter into a securities lending transaction, we doubt whether such decision would upheld 
in court. Taking into account that (i) such restriction is not voluntarily accepted, and (ii) 
it may be considered as an infringement to the rights in rem of the shareholders. 

On a different note, in case a public company with limited liability (naamloze 
vennootschap) whose (depositary receipts for) shares are admitted to trading on a 
(regulated) market, the rules and regulations of such market may contain provisions 
pursuant to which the transfer of listed shares may not be restricted in any way. 

2.6. Can Company A’s voting rights in the borrowed shares be (i) suspended 
and/or (ii) transferred to another shareholder? 

 

No, under Dutch law, in general, no rule or regulation exists pursuant to which the voting 
rights attached to the shares which are the subject of a securities lending agreement, are 
suspended or transferred upon the entering into of such securities lending agreement. 
Reference is made to paragraph 1-7 and 1-9. 

With regard to a transfer of voting rights we note the following. In case shares are 
subject of a securities lending arrangement, as stated under our answer in paragraph 2-
1, the shares are actually transferred and therefor Company A, as the 'borrower', as 
holder of the shares will be entitled to vote. 
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2.7. Could the Company D general assembly vote be annulled if it can be 
demonstrated that Company A was not acting in the best interest of 
Company D when it borrow Shareholder’s X’s shares to influence the 
vote? 

Reference is made to paragraph 1-10. 
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3. CASE STUDY NO. 3 

3.1. Are the actions of Company A legally valid under your regulations? 

Yes, no regulation or case law explicitly prohibits these types of actions either directly or 
indirectly, however, a court may rule, under certain circumstances, that the actions of 
the Company are in breach with the general rules of reasonableness. We note that in the 
Heineken Case (case of the Enterprise Chamber, dated 18 October 2001) the Enterprise 
Chamber has ascribed relevance to the facts that the shareholders are/were aware of the 
corporate structure of the company and that Heineken Holding N.V. and Heineken N.V. 
were both listed companies. 

3.2. In the specific circumstances described in the case study above are there 
any other disclosure obligations that befall upon Company A? 

Reference is made to paragraph 1-3. We note that in this respect, pursuant to Section 
5:45 paragraph 3, a party shall be deemed to have the disposal of the shares held by its 
controlled company, as well as of the voting rights which its controlled company may 
exercise. A controlled company is defined in the AFS as (i) a subsidiary within the 
meaning of Section 2:24a DCC, or (ii) a company which is under the dominant control of 
a person or entity.55 In this respect, for example, a subsidiary shall be deemed not to 
have the disposal of shares or voting rights, but should be assigned to its parent 
company. Consequently, Company A should disclose its indirect holdings in Company B of 
51%. 

                                          

 

5 Article 2:24a Dutch civil Code reads: (unofficial translation): 

1 .A subsidiary of a legal person is: 

(a) a legal person in which the legal person or one or more of its subsidiaries, pursuant to an agreement with 
other persons entitled to vote or otherwise, can exercise, solely or jointly, more than one half of the voting 
rights at a general meeting; (b) a legal person of which the legal person or one or more of its subsidiaries is a 
member or shareholder and, pursuant to an agreement with other persons entitled to vote or otherwise, can 
appoint or dismiss, solely or jointly, more than one half of the directors or officers or of the supervisory board 
members, if all persons entitled to vote were to cast their vote. 

 

IP/A/ECON/2008-32 Page 73 of 114 PE 429.978



Policy Department A: Economic and Scientific Policies 

_________________________________________________________________________________________ 

 

 

4. CASE STUDY NO. 4 

4.1. Are the actions of Company A legally valid under your regulations? 

We assume that Company C offers Company A an option to swap some of Company C's 
shares in return for shares in Company B (and not Company A). 

Yes, no regulation or case law explicitly prohibits these types of actions either directly or 
indirectly, however, a court may rule, under certain specific circumstances, that the 
actions of a shareholder are in breach with the general rules of reasonableness (Section 
2:8 DCC). 

Prior to the official announcement by the offeror of its public takeover bid, the offeror 
may acquire securities to which the (prospective) public takeover bid relates at any price. 

However, please note that pursuant to Section 3 of the Takeover Decree the public bid 
should be directed to all holders of securities of a particular category or class under equal 
conditions. Further, the holders of securities are entitled to the 'best price' which means 
that they are entitled to the best price which has been paid for the securities, which are 
subject of the public bid, during the period between the announcement of the offer and 
the moment at which the offer is made unconditional. This best price is the higher of the 
offer price, which may be increased one time, and the price which has been paid by the 
bidder for the securities in an OTC transaction during the abovementioned period. 

Moreover, pursuant to Section 5:79 AFS, if the offeror has declared its public takeover 
bid unconditional, it may not, during a period of one year after the offer document was 
made generally available, acquire the related securities, either directly or indirectly, at 
conditions more favourable to the party entitled to those securities than those applicable 
under the public takeover bid. 

4.2. Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

Reference is made to paragraph 1-2. Upon becoming aware of the intended takeover bid 
by Company C, which takeover bid has not yet been made public, but which information 
may as soon as it is publicly disclosed have a significant influence on the price of the 
shares in the capital of Company B, Company A is assumed to have inside information. 

Pursuant to the AFS, Company A is not allowed to use such inside information and may 
not purchase, sell, or swap some of Company C's shares for shares in Company B. 

4.3. Under your regulations, should Company A have disclosed its swap 
arrangement with Company B? 

Reference is made to paragraph 1-3. 

In principal yes, but only if the percentage of shares Company A held in Company C 
reach or fall below a disclosure threshold. 
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Nonetheless, pursuant to Section 5 of the Takeover Decree the swap agreement should 
be made public by Company C, who has made the public bid. 

4.4. If yes, what are the time constraints for disclosure? At which point 
should Company A have disclosed its position and what would have been 
the sanctions for non disclosure? 

Reference is made to paragraph 1-4. 

4.5. In the specific circumstances described in the case study above are there 
any other disclosure obligations that befall upon Company A? 

Reference is made to paragraph 4-3 and 4-4. 

However, with respect to any disclosure obligation that befalls upon Company B, we note 
the following. 

Pursuant to the AFS, a securities issuing institution of which securities are listed on a 
Dutch regulated market or Dutch multilateral trading facility, is obliged to make inside 
information forthwith publicly available. The issuing institution may however delay the 
disclosure of the inside information if (i) the delay serves a legitimate interest of the 
issuing institution, (ii) the delay is unlikely to deceive the public, and (iii) the issuing 
institution can safeguard the confidentiality of this information. 

4.6. Could Company C or Company C shareholders have required, at the 
general assembly and prior to the vote on the takeover bid, that 
shareholders holding an existing interest in Company B disclose such 
interest? 

Reference is made to paragraph 1-7. 

4.7. Can Company A ’s arrangements with Company C lead to (i) a measure 
suspending Company A’s right to vote during the general assembly 
meeting, (ii) a measure transferring Company A’s right to vote and (iii) 
an obligation for Company A to abstain from voting? 

In reference to paragraph 2-1, in case Company A enters into the swap arrangement with 
Company A and subsequently transfers some of its shares in Company B to Company C, 
Company A is not longer entitled to those shares in company B and therefor is not 
entitled to exercise the voting rights attached to such shares. 

In addition, reference is made to paragraph 1-7 and 1-9. 

4.8.  Can the Company B general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact acting 
against the best interest of Company B when it voted and that it was 
gaining from running against the interest of Company B? 

Reference is made to paragraph 1-10. 
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5. CASE STUDY NO. 5 

5.1.  Are the actions of Company A legally valid under your regulations? 

We assume that Company E is a major shareholder in Company F and wishes to acquire 
the remaining outstanding shares which it does not already own in Company F (and not 
Company B). 

Yes, no regulation or case law explicitly prohibits these types of actions either directly or 
indirectly, however, a court may rule, under certain specific circumstances, that the 
actions of a shareholder are in breach with the general rules of reasonableness (Section 
2:8 DCC). 

With respect to certain financial institutions, we note the following. The (former) 
measures against short selling, including a ban on short selling in respect of a small 
number of certain financial institutions and certain disclosure obligations concerning the 
holding of a short position in these financial institutions, expired on 1 June 2009. The ban 
regarded the following financial institutions: Aegon N.V., ING Groep N.V., Fortis N.V., 
BinckBank N.V., Kas Bank N.V., SNS Reaal N.V., Van der Moolen Holding N.V. and Van 
Lanschot N.V. 

The reactions of market parties to the consultations held by the AFM in February 2009 
underlined the importance of short selling to the trade and the proper functioning of the 
financial markets and as a result hereof the AFM decided that the prohibition should not 
last any longer. However, because vigilance remains of the essence, the AFM has made it 
clear that the disclosure measures with respect to the aforementioned financial 
institutions continue to be in force after 1 June 2009, although slightly amended. 
Reference is made to paragraph 5-3. 

5.2. Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

Reference is made to paragraph 1-2. 

5.3. Under your regulations, should Company A have disclosed its short 
selling of Company F stock? 

 

No, as we have assumed that Company F is not a bank, investment firm, insurance 
company, investment institution and/or clearing institution within the meaning of Section 
1:1 AFS. 

However, kindly note that pursuant to the Temporary Regulations Concerning the 
Notifying of Short Positions, effective as from 1 June 2009 until 1 January 2010, as 
amended from time to time, every entity that holds a short position requiring notification 
will be required to notify this short position to the AFM. A 'short position requiring 
notification' is a net short position that attains, exceeds or falls below the threshold 
values of a quarter percent (0.25%) and every subsequent tenth of a percent (0.10%). A 
'net short position' is the economic interest related to the total issued capital of a financial 
undertaking as included in Annex A, whereby an economic benefit is attained if the price 
of a share-related security relating to the relevant financial undertaking drops. The 
financial institutions listed in Annex A are Aegon N.V., ING Groep N.V., Fortis N.V., 
BinckBank N.V., Kas Bank N.V., SNS Reaal N.V., Van der Moolen Holding N.V. and Van 
Lanschot N.V. 

IP/A/ECON/2008-32 Page 76 of 114 PE 429.978



The use of shareholder voting rights during the general assembly of company shareholders 

_________________________________________________________________________________________ 

In addition, upon obtaining the shares in Company F from shareholder Z, Company A 
might be required to disclose its holdings if the percentage of its holding in the capital of 
Company B reaches or exceeds a certain threshold. Reference is made to paragraph 1-3. 

5.4. If yes, what are the time constraints for disclosure? At which point 
should the Company A have disclosed its short position and what would 
have been the sanctions for non disclosure? 

 

If Company A would be required to notify a short position requiring notification, such 
notification should be made at the latest on the first working day after the working day on 
which Company A acquired such a short position requiring notification. A specific form 
needs to be used to make the notification and will contain the net short position held by 
the entity on 11:59 p.m. on the previous working day. 

In addition, Company A will be required to disclose its holdings in Company F forthwith to 
the AFM in case the percentage of its holding in the capital of Company B reaches or 
exceeds a certain threshold. Reference is made to paragraph 1-4. 

The sanctions for non-notification or a delay in notification by Company A of a short 
position requiring notification are (i) an incremental penalty payment, or (ii) an 
administrative fine, each of which may be imposed by the AFM. Depending on the amount 
of equity within the capital of the company which violates this disclosure obligation, the 
maximum amount of the administrative fine is EUR 480,000, which sanctions generally 
are published. Not acting in accordance with the AFS may also constitute an economic 
criminal offence (economisch delict) under the WED. The sanctions which may be 
imposed by the public prosecutor on economic criminal offences are fines and/or 
imprisonment. 

5.5. Under your regulations, should Company A have disclosed its short 
selling of Company F stock when at the same time it borrowed voting 
rights in Company F for the sole purpose of voting against the sale of the 
remaining shares to Company E and thus making a profit on the resulting 
drop in share price? If yes, what are the time constraints for disclosure? 
At which point should the Company A have disclosed its position and what 
would have been the sanctions for non disclosure? 

Reference is made to paragraph 5-4. Notification is required in case of a short position 
requiring notification and disclosure is required in case the percentage of holdings in the 
capital of Company B reaches or exceeds a certain threshold. 

5.6. In the specific circumstances described in the case study above are there 
any other disclosure obligations that befall upon Company A? 

No, none of the specific circumstances mentioned herein give rise to disclosure 
obligations, other than those mentioned in this Case Study. 
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5.7. Can Company A ’s sizeable short selling of Company F stock lead to (i) a 
measure suspending Company A ’s right to vote on its borrowed shares 
from shareholder Z, during the general assembly meeting, (ii) a measure 
transferring Company A ’s right to vote on its borrowed shares from 
shareholder Z or (iii) an obligation for Company A to abstain from voting 
on its borrowed shares from shareholder Z? 

 

No, under Dutch law, in general, no rule or regulation exists pursuant to which a short 
seller, such as Company A, may be suspended or abstained from voting in a general 
meeting of shareholders or is obliged to transfer its voting rights attached to the shares 
which are subject of the short sale. Furthermore, reference is made to paragraph 1-7 and 
1-9. 

5.8. Can the Company F general assembly vote on the takeover bid be 
annulled if it can be demonstrated that Company A was in fact acting 
against the best interest of Company F when it voted against the 
resolution for the sale of the remaining shares to Company E? 

 

Reference is made to paragraph 1-10. 
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Schedule I 

Definitions 

"AFM" means the Netherlands Authority for Financial Markets (Autoriteit Financiële 

Markten). 

"AFS" means the Dutch Act on the Financial Supervision (Wet op het financieel toezicht), 
as amended from time to time. 

"Collateral Directive" means Directive 2002/47/EC of the European Parliament and of the 
Council of 6 June 2002 on Financial collateral arrangements. 

"DCC" means the Dutch Civil Code (Burgerlijk Wetboek), as amended from time to time. 

"Disclosure Decree" means the Dutch Decree on the Disclosure of Major Holdings and 
Capital Interests in Issuing Institutions (Besluit melding zeggenschap en kapitaalbelang in 
uitgevende instellingen) , as amended from time to time. 

"Market Abuse Directive" means Directive 2003/6/EC of the European Parliament and of 
the Council of 28 January 2003 on insider dealing and market manipulation (market 
abuse). 

"Markets in Financials Instruments Directive (MiFID)" means Directive 2004/39/EC 
of the European Parliament and of the Council of 21 April 2004 on markets in financial 
instruments. 

"Prospectus Directive" means Directive 2003/71/EC of the European Parliament and of 
the Council of 4 November 2003 on the prospectus to be published when securities are 
offered to the public or admitted to trading. 

"Takeover Decree" means the Dutch Decree Public Offers Financial Supervision Act 
(Besluit openbare biedingen Wft), as amended from time to time. 

"Takeover Directive" means Directive 2004/25/EC of the European Parliament and of the 
Council of 21 April 2004 on takeover bids. 
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"Transparency Directive" means Directive 2004/109/EC of the European Parliament and 
of the Council of 15 December 2004 on the harmonisation of transparency requirements in 
relation to information about issuers whose securities are admitted to trading on a 
regulated market. 

"WED" means the Dutch Act on the Economic Offences (Wet op de economische delicten), 
as amended from time to time. 
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ANNEX 5 – CASE STUDY – UNITED KINGDOM 
 
 

CASE STUDY N°1 (HIDDEN OWNERSHIP) 
 
 

Company A holds 3% of Company B’s shares. 
 
Company A : 
 

- acquire call options for 4.95% of Company B’s shares; 
- acquires equity swaps for 28% of Company B’s shares from a high 
number of banks (7 banks for 4% of company A each);  

 
Later, the equity swap contracts are amended in order to allow Company A to buy 
back from the banks the shares relating to the swaps contracts so that in fact 
Company A has a real option to acquire the shares instead of just being 
compensated financially for a risk taken. 
 
Shareholders discover at the time of the vote at Company B's General Meeting 
that the resolutions supported by Company A have been adopted by a majority. 

Questions 
- General  

 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
□ No regulation prohibits these types of actions directly but it cannot 
be excluded that a judge could consider that they indirectly violate 
some provision of the law 
Please provide explanations 
 
Company A should have disclosed its stake in Company B even in respect to 
the call options.  Call options are derivative products that come under the 
new disclosure rules on Contracts for Difference.  These rules came into force 
in June 2009.  Further, any changes in the position of Company A 
representing more than 1 percent of the total voting rights in company B 
should have been disclosed.  Company A thus violated two provisions on 
disclosure. 
 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

Please provide explanations and regulations and actions that would be 
prohibited 
 

 The actions by Company A are not prohibited per se.  Company A should 
 have disclosed its position and relevant changes in such position.  It should 
be noted however, that the case study mentions call options on 4.95 percent 
 of Company B’s shares.  We have considered that this percentage was 
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calculated on a delta-adjusted basis as prescribed by UK disclosure rules. 
 
See Disclosure Rules and Transparency Rules: DTR 5.1.2R, DTR 5.1.3R, DTR 
5.3.1R, DTR 5.3.3 G, DTR 5.3.4R, DTR 5.7.1R, DTR 5.8.2R 
 
Other regulations may be violated and in particular the Takeover Code which 
provides that long derivatives and options interests count in the same way as 
shareholdings for disclosure thresholds.   

 
- Insider trading and market manipulation 

Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

X Yes 
□ No 

Please provide explanations 
 

The none disclosure of the positions taken could amount to market 
manipulation under the rules given that the absence of disclosure enabled 
Company A to secure either the price of shares or a number of shares in 
Company B artificially.  Had Company A disclosed its creeping interest or 
stake building in Company B other shareholders might have reacted 
differently and the share availability and share price would have been 
different.  Thus, the none disclosure of such stakes could amount to market 
abuse and in particular to an abuse squeeze.  See Market Abuse Rules 1.8.1. 

 
- Transparency and disclosure obligations 

 
o Under your regulations, should Company A have disclosed its call 

options or its equity swaps position in Company B ?  
□ Yes whatever the percentage of shares Company A had in 
Company B through the call options or equity swaps 
□ Yes but only if the percentage of shares Company A held in 
Company B represented by the equity swaps or call options 
reach a certain ceiling 
□ Yes but only when the equity swaps are amended and in 
effect mean that company A has an option to 28% in the 
shares in Company B 
X Yes if certain conditions are met 
□ No 

 
If yes,  

What are the time constraints for disclosure (what is the 
triggering  event for disclosure)?   
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure (please explain in detail)? 
 
FSA can impose unlimited financial penalties or publicly censure a 
person indulging in market abuse. 
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o Under your regulations, should Company A have disclosed its 
hedging of its position in Company B when it bought put options 
(protecting itself against a decrease in Company B’s share price) for 
the sole purpose of maintaining its profit anticipation from its 
position in Company B following the takeover bid by Company B?  

□ Yes whatever the percentage of shares Company A had in 
Company B 
□ Yes but only if the percentage of shares Company A held in 
Company B represented the disclosure threshold  
X No 

 
If yes,  

What are the time constraints for disclosure?   
As soon as possible.  Two trading days if relevant person participated 
in transaction or two trading days in the case of UK issuers and four 
trading days for non-UK issuers starting from the day that the relevant 
person learns of the acquisition or disposal of voting rights or should 
have learned of it or is informed of reaching or exceeding relevant 
thresholds. 
 
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure? 

 
o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
XYes 
□No 

Please provide explanations 
 
Other regulations may be violated and in particular the Takeover Code which 
provides that long derivatives and options interests count in the same way as 
shareholdings for disclosure thresholds.   
 
 

o Could Company B shareholders have required, at the general 
assembly and prior to the vote, that shareholders, with an existing 
interest in Company B, disclose such interest?  

Yes 
 XNo 

Please provide explanations 
 
Section 793 of the Companies Act 2006 (which came into force on 20 
January 2007 and replaced the section 212 notice under the Companies Act 
1985) allows a public company to issue a notice requiring a person it knows, 
or has reasonable cause to believe, has an interest in its shares (or to have 
had an interest in the previous three years) to confirm or deny the fact, and, 
if the former, to disclose certain information about the interest, including 
information about any other person with an interest in the shares. 
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o Could Company B shareholders have required, at the general 
assembly and prior to the vote on the takeover bid, that 
shareholders, that had hedged its position in Company B in 
anticipation of the vote, disclose such hedge?  

□Yes 
XNo 

Please provide explanations 
Section 793 of the Companies Act 2006 (which came into force on 20 
January 2007 and replaced the section 212 notice under the Companies Act 
1985) allows a public company to issue a notice requiring a person it knows, 
or has reasonable cause to believe, has an interest in its shares (or to have 
had an interest in the previous three years) to confirm or deny the fact, and, 
if the former, to disclose certain information about the interest, including 
information about any other person with an interest in the shares. 
 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s hedging of its position in Company B lead to: 
 

X A measure suspending Company A’s right to vote during the 
general assembly meeting   
□ A measure transferring Company A’s right to vote   
□  An obligation for Company A to abstain from voting  

 
Please provide explanations 

The FSA can apply for an injunction / freezing order to restrain or remedy 
 
Under FSA LR 9.3.9 R “where a listed company has taken a power in its 
constitution to impose sanctions on a shareholder who is in default in 
complying with a notice served under section 793 of the Companies Act 2006 
(Notice by company requiring information about interests in its shares): 
(1) sanctions may not take effect earlier than 14 days after service of 
the notice; 
(2) for a shareholding of less than 0.25% of the shares of a particular class 
(calculated exclusive of treasury shares), the only sanction the constitution 
may provide for is a prohibition against attending meetings and voting; 
(3) for a shareholding of 0.25% or more of the shares of a particular class 
(calculated exclusive of treasury shares), the constitution 
may provide: 
(a) for a prohibition against attending meetings and voting; 
(b) for the withholding of the payment of dividends (including shares issued 
in lieu of dividend) on the shares concerned; and 
(c) for the placing of restrictions on the transfer of shares, provided that 
restrictions on transfer do not apply to a sale to a genuine unconnected third 
party (such as through a RIE or an overseas exchange or by the acceptance 
of a takeover offer)[...]” 

 
- Objectives of Company A’s actions 
 
Can the Company B general assembly vote be annulled if it can be 
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demonstrated that Company A was in fact acting against the best interest 
of Company C when it voted and exerted its influence on the vote ?  

 
□Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
XNo, not possible 

 
Please provide explanations 
 
Compensation may be awarded. 
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CASE STUDY N°2 (VOTE IN A GENERAL ASSEMBLY 
VIA A SHARE LOAN AND IN ORDER TO REPLACE THE 
EXECUTIVES) 

 
 
Company A owns about 1% of the capital and the voting rights in Company D. 
 
Company A is not satisfied with Company D’s results. 
 
It wishes to propose resolutions at Company D’s general assembly to (i) have 
Company D divest of some of its assets and (ii) have the board be replaced by 
other directors.   
 
In order to ensure that it has the necessary influence to push these resolutions 
through, Company A decides to borrow shares from Shareholder X. For borrowing 
the shares, Company A pays Shareholder X a premium. 
 
The borrowed shares represent 8% of the voting rights in Company D.  As a result 
Company A will hold 9% per the voting rights at the General Assembly of 
Company D which will enable it to exert the influence it needs to push its 
resolutions through.  
  

Questions 
 

- General 
 
Are the actions of Company A legally valid under your regulations?   
 

□ Yes, regulation or case law prohibits these types of actions either 
directly or indirectly.   
 
X No regulation prohibits these types of actions directly but it cannot 
be excluded that a judge could consider that they indirectly violate 
some provision of the law 
Please provide explanations 
It depends of the agreement between the parties.  Under the 
Disclosure Rules, a stock-lending agreement which provides for the 
outright transfer of securities and which provides the lender with a 
right to call for re-delivery of the lent stock (or its equivalent) is not 
(as respects the lender) to be taken as involving a disposal of any 
shares which may be the subject of the stock loan. 
 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
 
- Transparency and disclosure obligations 
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o Should the share borrowing operation be disclosed?   
 
□ Yes whatever the percentage of voting rights Company A obtains as 
a result of the share borrowing 
□ Yes but only if the percentage of voting rights represented by the 
shares borrowed represent the disclosure threshold  
X Yes but only if the percentage of voting rights of Company A 
resulting from its own shares and the shares borrowed represent the 
disclosure threshold  
X No 

 
o In the specific circumstances described in the case study above, are 

there any other disclosure obligations that befall upon Company A? 
 

XYes 
XNo 
May be depending on the circumstances. 

Please provide explanations 
Voting rights attaching to stock loans are to be disregarded for the purposes 
of determining whether a person has a notification obligation in accordance 
with the thresholds where (a) such shares (or equivalent stock) are on-lent 
or otherwise disposed of by the borrower by not later than close of business 
on the next trading day; and (b) the borrower does not declare any intention 
of exercising (and does not exercise) the voting rights attaching to the 
shares. 
 

 
- Voting rights : Suspension, abstention, privation and automatic transfer  

 
Can Company A’s voting rights in the borrowed shares be: 
 

□ Suspended   
□ Transferred to another shareholder   

 
Please provide explanations 
 
Neither 
 
- Objectives of Company A’s actions 
 
Could the Company D general assembly vote be annulled if it can be 
demonstrated that Company A was not acting in the best interest of 
Company D when it borrow Shareholder’s X’s shares to influence the vote?  

 
□Yes 
□No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
X No, not possible 
 

 

IP/A/ECON/2008-32 Page 87 of 114 PE 429.978



Policy Department A: Economic and Scientific Policies 

____________________________________________________________ 

 

 

 
 

CASE STUDY N°3 LEVERAGE BUY OUT 
 
 
Company A wants to take over Company B using a leverage system via holding 
companies.  
 
By superimposing 3 holding companies, Company A, controls Company B even 
though it effectively owns only 6,75% of the value of Company B.  
 
 
 

 

 

Company A 

 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 
 
  
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

- General  
 

 

 

Holding 1 

 

 

Holding 2 

 

 

Holding 3 

 

 

Company B 

 

 

51% 

51% 

51% 

51% 

49% 

Minority Shareholder 1 

 

 

Minority Shareholder 3 

 

 

49% 

49% 

Minority Shareholder 2 
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Are the actions of Company A legally valid under your regulations?   
X Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
□ No regulation prohibits these types of actions directly but it cannot 
be excluded that a judge could consider that they indirectly violate 
some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
 
 

- Transparency and disclosure obligations 
 

 
o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
X Yes 
□No 

  
Please provide explanations 

 
A person must notify the issuer of the percentage of its voting rights as 
shareholder or through direct or indirect holding of financial instruments if the 
percentage of those voting rights exceeds 3 percent.   
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CASE STUDY N°4 (VOTE AGAINST THE COMPANY’S 
INTEREST OF A SHAREHOLDER IN ORDER TO 
FAVOUR OF THE PURCHASE OF THE COMPANY AT A 
LOW PRICE AND COVERAGE VIA SHARE SWAP 
CONTRACT) 

 
Company A is an important shareholder of Company B. 
 
Company C, is a competitor of Company B.   
 
Company C has made a bid for the hostile takeover of Company B.  The price 
offered by Company C for Company B is low and unlikely to gain shareholder 
support. 
 
Company C contacts Company A and offers Company A an option to swap some of 
Company C’s shares for some of Company’s A shares under very favourable terms 
for Company A provided that company A votes in favour of Company C’s takeover 
bid for Company B.   
 
Company A accepts Company C’s offer and at the general assembly of Company B 
votes in favour of the takeover bid although under normal circumstances it would 
not be in its interest to do so.   
 

- General  
 
Are the actions of Company A legally valid under your regulations?   
 

X Yes, regulation or case law prohibits these types of actions either 
directly or indirectly.   
□ No regulation prohibits these types of actions directly but it cannot 
be excluded that a judge could consider that they indirectly violate 
some provision of the law 
Please provide explanations 
□ One or more of the actions of Company A would have been 
prohibited by regulation or case law directly or indirectly 

 
Please provide explanations and regulations and actions that would be 
prohibited 
 
These would constitute market abuse as under MAR 1.1 
 

- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 
 

X Yes 
□ No 
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Please provide explanations 
 
These would constitute market abuse as under MAR 1.1.   The UK’s market abuse 
regime covers not just the shares themselves but also related investments, i.e. 
something whose price or value depends on the price or value of the share such as 
CFDs, spread bets, options, futures, depository receipts and dual line stocks. 
 
 

- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its swap 
arrangement with Company B?  

o  
□ Yes whatever the percentage of shares Company A had in 
Company C 
X Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
□ No 

 
If yes,  

Wat are the time constraints for disclosure?   
At which point should Company A have disclosed its position 
and what would have been the sanctions for non disclosure? 
 
For short selling, A person must make the disclosure by 3:30pm on 
the business day following the day on which the net short position 
was held. The relevant position is that which is held at the end of the 
previous business day. 

 
o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
XYes 
□No 

 
 Please provide explanations 
 

The UK Takeovers Code and the Takeover Panel Rules require, during an 
offer period, that a person holding 1% or more of any class of relevant 
securities in the offeror or offeree must disclose any dealings in relevant 
securities of that company, including equity derivatives. 
 

o Could Company C or Company C shareholders have required, at the 
general assembly and prior to the vote on the takeover bid, that 
shareholders holding an existing interest in Company B disclose such 
interest?  
 

□Yes 
XNo 
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 Please provide explanations 
 

Section 793 of the Companies Act 2006 (which came into force on 20 
January 2007 and replaced the section 212 notice under the Companies Act 
1985) allows a public company to issue a notice requiring a person it knows, 
or has reasonable cause to believe, has an interest in its shares (or to have 
had an interest in the previous three years) to confirm or deny the fact, and, 
if the former, to disclose certain information about the interest, including 
information about any other person with an interest in the shares. 

 
 

o Could Company C or Company C shareholders have required, at the 
general assembly and prior to the vote on the takeover bid, that 
shareholders that had a potential conflict of interest disclose it?  
 

□Yes 
XNo 

 
 Please provide explanations 
 

Section 793 of the Companies Act 2006 (which came into force on 20 
January 2007 and replaced the section 212 notice under the Companies Act 
1985) allows a public company to issue a notice requiring a person it knows, 
or has reasonable cause to believe, has an interest in its shares (or to have 
had an interest in the previous three years) to confirm or deny the fact, and, 
if the former, to disclose certain information about the interest, including 
information about any other person with an interest in the shares. 

 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
 
Can Company A’s arrangements with Company C lead to: 
 

X A measure suspending Company A’s right to vote during the 
general assembly meeting?   
□ A measure transferring Company A’s right to vote?   
□  An obligation for Company A to abstain from voting?  

 
Please provide explanations 
 

FSA sanctions include enforcement action, which could culminate in a fine or 
a public censure. 

 
Under FSA LR 9.3.9 R “where a listed company has taken a power in its 
constitution to impose sanctions on a shareholder who is in default in 
complying with a notice served under section 793 of the Companies Act 2006 
(Notice by company requiring information about interests in its shares): 
(1) sanctions may not take effect earlier than 14 days after service of 
the notice; 
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(2) for a shareholding of less than 0.25% of the shares of a particular class 
(calculated exclusive of treasury shares), the only sanction the constitution 
may provide for is a prohibition against attending meetings and voting; 
(3) for a shareholding of 0.25% or more of the shares of a particular class 
(calculated exclusive of treasury shares), the constitution 
may provide: 
(a) for a prohibition against attending meetings and voting; 
(b) for the withholding of the payment of dividends (including shares issued 
in lieu of dividend) on the shares concerned; and 
(c) for the placing of restrictions on the transfer of shares, provided that 
restrictions on transfer do not apply to a sale to a genuine unconnected third 
party (such as through a RIE or an overseas exchange or by the acceptance 
of a takeover offer)[...]” 
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CASE STUDY N°5 (EMPTY VOTING/ RECORD DATE-
MEETING DATE) 

 
Company E is a majority shareholder of Company F. 
 
Company F is listed on the local stock exchange. 
 
Company E wishes to buy the remaining shares that it does not already own in 
Company B.  
 
This project is welcomed by the market.  The main shareholders of company F 
declare that they will vote in favour of purchase by Company E.  Company F’s 
share price increases. 
 
The memorandum of association (or the legislation) provides that the offer of 
Company E is deemed accepted by a majority of the voting shares unless 
shareholders holding more than 2,5% of the outstanding shares vote against it. 
 
 
Shortly before the date of the general assembly of Company F, Company A: 
 

- borrows from shareholder Z, 2.7% of the outstanding shares of 
Company F just before the record date; 

 
- short sells a high amount of company F’s shares on the market. 

 
Then, Company A votes its borrowed shares against the offer of Company E. 
 
Company F’s share price tumbles 
 
 Company A makes an important profit from its short position. 
 
 

- General  
 
Are the actions of Company A legally valid under your regulations?   

□ Yes, no regulation or case law prohibits these types of actions 
either directly or indirectly.   
X No regulation prohibits these types of actions directly but it cannot 
be excluded that a judge could consider that they indirectly violate 
some provision of the law 
Please provide explanations 
 
Stock lending 
 
The FSA considers that votes transfer with the 'lent' stock. It is thus 
irrelevant whether a company actually owns them or has merely borrowed 
them in order to have the voting rights for the meeting. 
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The rules on stock lending have not changes since a case involving British 
Land and Laxey Partners.   
 
 In 2002, Laxey Partners, with 1% of British Land temporarily used stock 
from Hermes, Scottish Widows and Barclays Global Investors to boost its 
stake to 9% in voting rights for the shareholders annual meeting at which 
Laxey put forward three resolution. Two concerned share buybacks and the 
third suggested radical management changes including the role of joint 
chairman and chief executive John Ritblat.  
 
Interestingly, British Land was able to refute the thinking behind the Laxey 
proposals and to expose at the actual Annual General Meeting the use of 
borrowed stock. All the Laxey resolutions were defeated. 
 
A the time the FSA had been consulted and did not think that Laxey’s actions 
violated its rules.  It did not appear that they violated company laws either. 
 
The scenario here is different and one could consider that there was some 
form of market abuse. 
 
In any case stock lending has to be disclosed if the thresholds for disclosure 
are met (3 percent). 
 
Short selling 
 
The short selling also has to be disclosed under the rules if it reaches the 
prescribed thresholds. 
 
 
 
□ One or more of the actions of Company A would have been prohibited by 
regulation or case law directly or indirectly 

 
Please provide explanations and regulations and actions that would be prohibited 
 

- Insider trading and market manipulation 
Could Company A’s actions be assimilated to insider trading or market 
manipulation under your regulations or case law? 

X Yes 
X No 

 
Please provide explanations 
 
There is no specific case law on this.  A court may consider that there was market 
manipulation. 
 

- Transparency and disclosure obligations 
 

o Under your regulations, should Company A have disclosed its short 
selling of Company F stock?  
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□ Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares 
X Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
□ No 

 
If yes,  

What are the time constraints for disclosure?   
At which point should the Company A have disclosed its short 
position and what would have been the sanctions for non 
disclosure? 
 
Under the regime, disclosure is required one day after an 
investor/holder takes a short net position that exceeds 0.25% of the 
issued share capital of a listed company that has announced a rights 
issue 

 
o Under your regulations, should Company A have disclosed its short 

selling of Company F stock when at the same time it borrowed voting 
rights in Company F for the sole purpose of voting against the sale of 
the remaining shares to Company E and thus making a profit on the 
resulting drop in share price?  
 

□ Yes whatever the percentage of voting rights Company A 
obtained from borrowing Company F shares 
X Yes but only if the percentage of shares Company A held in 
Company C represented the disclosure threshold  
□ No 

 
If yes,  
 

What are the time constraints for disclosure?   
At which point should the Company A have disclosed its 
position and what would have been the sanctions for non 
disclosure? 
 
Under the regime, disclosure is required one day after an 
investor/holder takes a short net position that exceeds 0.25% of the 
issued share capital of a listed company that has announced a rights 
issue 
 

 
o In the specific circumstances described in the case study above are 

there any other disclosure obligations that befall upon Company A? 
□Yes 
X No 

 
 

- Voting rights : Suspension, abstention, privation and automatic transfer  
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Can Company A’s sizeable short selling of Company F stock lead to: 
 

□ A measure suspending Company A’s right to vote on its borrowed 
shares from shareholder Z, during the general assembly meeting?   
□ A measure transferring Company A’s right to vote on its borrowed 
shares from shareholder Z?   
X  An obligation for Company A to abstain from voting on its 
borrowed shares from shareholder Z? 

 
Please provide explanations 

The FSA can apply for an injunction / freezing order to restrain or remedy 
 
 

- Objectives of Company A’s actions 
 
Can the Company F general assembly vote on the takeover bid be annulled 
if it can be demonstrated that Company A was in fact acting against the 
best interest of Company F when it voted against the resolution for the sale 
of the remaining shares to Company E ?  
 

 
□Yes 
X No generally but possible exceptionally and depending on the 
circumstances and evidence at hand  
□No, not possible 
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ANNEX 6 – THE US AND UK NEW STANCE ON 
DISCLOSURE  

 

The obligations made on investors to disclose their positions in companies have evolved 
significantly in the last two years both in the US and in the UK6.  It is in the UK where the 
new obligations on investors are the most comprehensive.  This is because in the UK 
Financial Services Authority (hereafter “FSA”) has started the process of thoroughly 
reviewing disclosure rules in 2007 and that in June 2008 and on June 1, 2009 new rules 
actually came into force.   

In the US on the other hand the rules per se currently remain unchanged although the 
Securities and Exchange Commission (hereafter “SEC”), under a new administration, is 
currently working on adopting rules based on the UK model.  The real changes to the US 
rules come from how the courts interpret such rules.  In 2008, in the case CSX Corporation 
v The Children’s Investment Fund Management LLP et al.7, (hereafter the “CSX Case” or 
referring to CSX Corporation, “CSX”) the Federal District Court expanded the obligations on 
disclosure by reviewing the notion of economic interest. 

 

1. THE US RULES 

1.1. Section 13 of the US Securities and Exchange Act of 1934 

Section 13 of the US Securities and Exchange Act of 1934 (hereafter “Exchange Act”) 
requires that investors disclose information that shareholders need in making decisions with 
respect to their investment8. More specifically, Section 13(d) requires any person acquiring 
beneficial ownership of more than 5 percent of a corporation’s common stock to disclose9 
and file, within 10 days of the acquisition, certain information to the SEC.  Such information 
includes the purchaser’s identity, the number of shares beneficially owned, the source and 
amount of funds used for the acquisition, any plans or proposals with respect to the issuer 
and information as to any contracts, arrangements, understandings or relationships with 
any person relating to the issuer10.   

                                          

 
6 See Tom Siebens and Melissa Gambol, Who’s Hiding Behind The Hedges ? Developments in the USA and UK May 
Limit Use of Total Return Swaps to Conceal Equity Stakes in Public Companies, Capital Markets Law Journal, 2009.   

7 CSX Corp. V Children’s Investment Fun Management (UK) LLP, 2008 WL 2372693 (S.D.N.Y.), 1. 

8 GAF Corp. v Milstein (1971, CA2 NY) 453 F2d (...) “Purpose of requirement in 15 USCS § 78m (d) that owner of 
stock must file statement with issuer, SEC, and exchange, is to alert the marketplace to every large, rapid 
aggregation or accumulation of securities, regardless of technique employed, which might represent potential shift 
in corporate control.” 

9 The purchaser must also notify the issuer of their status separately. 

10 15 U.S.C. §78m(d)(1)(A)-(E). 
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The two difficulties here lie in determining when disclosure is required and what type of 
disclosure is required.  These are captured in the expressions “beneficial ownership” and 
“information”.  Beneficial ownership refers when a person does either of the following.  

“[...](a) Directly or indirectly, through any contract, arrangement, understanding, 
relationship, or otherwise has or shares: (1) Voting power which includes the 
power to vote, or to direct the voting of, such security; and/or, (2) Investment 
power which includes the power to dispose, or to direct the disposition of, such 
security; 

(b) Directly or indirectly, creates or uses a trust, proxy, power of attorney, pooling 
arrangement or any other contract, arrangement, or device with the purpose or 
effect of divesting such person of beneficial ownership of a security or preventing 
the vesting of such beneficial ownership as part of a plan or scheme to evade the 
reporting requirements; 

(c) Acquires an interest in a warrant, option, convertible security or the like “with 
the purpose or effect of changing or influencing the control of the issuer, or in 
connection with or as a participant in any transaction having such purpose or 
effect, [who] immediately upon such acquisition shall be deemed to be the 
beneficial owner of the securities which may be acquired through the exercise or 
conversion of such security or power; or 

(d) Has an interest in a security that gives that person “the right to acquire 
beneficial ownership of such security . . . within sixty days [...]11” 

 

Where beneficial ownership is established and the disclosure triggering percentage is 
reached, the information that should be provided is as follows. 

“[...] (B) the source and amount of the funds or other consideration used or to be 
used in making the purchases, and if any part of the purchase price is represented 
or is to be represented by funds or other consideration borrowed or otherwise 
obtained for the purpose of acquiring, holding, or trading such security, a 
description of the transaction and the names of the parties thereto;  

(C) if the purpose of the purchases or prospective purchases is to acquire control 
of the business of the issuer of the securities, any plans or proposals which such 
persons may have to liquidate such issuer, to sell its assets to or merge it with any 
other persons, or to make any other major change in its business or corporate 
structure; 

(D) the number of shares of such security which are beneficially owned, and the 
number of shares concerning which there is a right to acquire, directly or indirectly, 
by (i) such person, and (ii) by each associate of such person, giving the 
background, identity, residence, and citizenship of each such associate; and 

 

 
11 15 U.S.C. §78m(d)(1)(A)-(E). 
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(E) information as to any contracts, arrangements, or understandings with any 
person with respect to any securities of the issuer, including but not limited to 
transfer of any securities, joint ventures, loan or option arrangements, puts or 
calls, guaranties of loans, guaranties against loss or guaranties of profits, division 
of losses or profits, or the giving or withholding of proxies, naming the persons 
with who such contracts, arrangements, or understandings have been entered into, 
and giving the details thereof. [...]” 

 
Typically to comply, the reporting must be made using SEC form Schedule 13D12.   
 
Further, to prevent two or more investors from coordinating their actions to acquire 
securities without individually exceeding the 5 percent threshold, Section 13(d)(3) of the 
Exchange Act provides that “when two or more persons act as a partnership, limited 
partnership, syndicate, or other group for the purpose of acquiring, holding, or disposing of 
securities of an issuer, such syndicate or group shall be deemed a "person" for the 
purposes of this subsection”. Such investors are thus deemed one person and required to 
make disclosures within 10 days of collectively acquiring more than 5 percent of the 
issuer’s stock.  
 

1.2. Section 14 of the US Securities and Exchange Act of 1934 

 

Section 14 of the Exchange Act regulates proxy disclosure requirements13.  Particularly,   
Section 14(a) of the Exchange Act and Rule 14a-9 of the SEC aim at ensuring that 
shareholders make informed decisions when voting their proxies and prohibit any person 
from soliciting proxies on the basis of false and misleading information.  

Rule 14a-9 provides that “[n]o solicitation subject to this regulation shall be made by 
means of any proxy statement . . . which omits to state any material fact necessary in 
order to make the statements therein not false or misleading14.” 
Schedule 14A is the official form for compliance with Section 14(a), which governs the 
solicitation of proxies15. Schedule 14A requires that anyone who solicits proxies disclose, 
among other things, any interest in the issuer including the number of shares of the issuer 
which are beneficially owned and information as to any contracts, arrangements, 
understandings or relationships with any person with respect to that interest. 

 

1.3. Section 16 of the US Securities and Exchange Act of 1934 

Section 16 of the US Securities and Exchange Act of 1934 constitutes with Rule 10b-5 the 
main regulation dealing with insider trading.  Section 16 is a reporting provision. 

                                          

 
12 17 C.F.R. §§240.13d-1, 240.13d-101 
13 See for more information, A Practical Guide to Sec Proxy and Compensation Rules, Amy L. Goodman and John 
F. Olson  editors, Aspen Law and Business, Dec 2001. 

14 17 C.F.R. § 240.14a-9. 

15 http://www.sec.gov/about/forms/sched14a.pdf 
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Section 1616 imposes reporting obligations17 and trading limitations within a specific 
timeframe on: 

• Officers and directors of issuers that already hold securities registered under Section 

12 of the Exchange Act, 

• Beneficial owners of more than 10 percent of a class of securities registered under 

Section 12 of the Exchange Act. 

A beneficial owner of a class of securities is defined as “a person or a group of persons that 
directly or indirectly owns, has voting rights or dispositive powers on such securities or 
investment power which includes the power to dispose or direct the disposition of the 
securities”.  Thus, a fund could be subjected to Section 16 requirements even if it holds 
options – enabling a right to acquire the underlying security within 60 days18 – or if is able 
to nominated a director or it can be deemed to be part of a group that either holds together 
options exceeding the threshold or is able to nominate a director on the issuer’s board.  
The existence of a group depends on the circumstances of each case.  Where it can be 
demonstrated that there was investor coordination the existence of a group might be 
acknowledged. 

The trading limitations are that the reporting persons may not engage in short-swings more 
than once every six months.  If they do any profit realized has to be paid back to the 
issuer.  Section 16(b) imposes strict liability on the reporting persons.  A violation exists 
based on the existence of a short-swing regardless of intent. 

Following the adoption on July 30, 2002 of the Sarbanes-Oxley Act19, Section 16(a) was 
amended by a Section 403(a).  The change expends on the scope of the Section and 
accelerates reporting deadlines.  This requires that reporting before the end of the second 
business day following the execution of a transaction changing beneficial ownership 
whether such transaction includes the a change of ownership or the purchase or sale of a 
equity-swap agreement. 

 

 
16 15 U.S.C. 78p 

17 Typically using Form 4 avaialble at  

18 It should be noted that « a person »s receipt of unvested options can make the person a beneficial owner of the 
shares underlying the options, regardless of conditions or contingencies as to when the pecuniary interest can 
actually be realized ».  See under A Practical Guide to Section 16, Reporting and Complaince, Fourth Edition, 
Stanton P. Eigenbrodt, Editor, Aspen Publishers. 

19 P. L. No. 107-204, 116 Stat. 745. 
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1.4. A new interpretation of the rules by the courts 

1.4.1.  The CSX Case 

The CSX Case relates to the litigation20 between the CSX corporation (“CSX”) - one of the 
US’s largest railroad - and the concerted actions of hedge funds, the Children’s Investment 
Fund Management (UK) LLP (“TCI”) and 3G Capital Partners Ltd. (“3G”)(together “HF”).  
CSX is a US publicly traded company.  TCI entered into total return swaps (“TRSs”) with 
different banks on CSX shares whilst 3G acquired common stock.  By mid 2007 the TRSs 
and stock accumulated amounted to more than 15 percent of CSX’s stock.  The position 
was only disclosed in December 2007 as HF’s ownership of shares by opposition to TRSs 
crept above the 5 percent threshold.   

In fact, HF accumulated swaps with a number of counterparties (eight in total for TCI) over 
a couple of years.  It knew that the counterparties for the swaps would hedge their 
positions by acquiring positions in the underlying shares and that when it would decide to 
unwind its swaps it would be able to acquire the underlying shares as the counterparties 
would be unwinding their hedges and selling the shares.  This gave HF the possibility when 
it so decided and at its entire discretion to transform an economic interest into actual 
ownership.  As a result HF began to effectively convert some of its swaps into shares in 
2007.  In the meantime it also sought to influence its swap counterparties to vote in favour 
of its proxy fight and generally to assist it in influencing the management and governance 
of CSX. 

HF used TRs to gain control over a sufficient number of shares in CSX, well above the 5 
percent threshold but without any disclosure being made, so as to obtain the nomination to 
the board of CSX of a number of HF approved directors.  

CSX sued alleging a violation of section 13(d) of the Exchange Act and enjoining HF from 
exercising the voting rights on the shares it held based on HF’s failure to disclose, as 
required under the Exchange Act, that it was the beneficial owner of more than 5% of 
CSX’s share capital and for failure to disclose in a timely manner that TCI and 3G had 
formed a group.  

The Federal District Court held in June 11, 2008 that HF engaged in a “scheme to evade the 
reporting requirements of section 13(d),” in violation of the SEC’s Rule 13d-3(b), and 
therefore are deemed the “beneficial owners” of the shares underlying the swap 
agreements.  However, the Federal District Court denied CSX meaningful relief refusing to 
enjoin HF from exercising their right to vote and arguing that CSX had not demonstrated 
that irreparable harm would result were the court not to enjoin from exercising their 
right21.  This decision was affirmed by the US Court of Appeals22. 

 
                                          

 
20 CSX Corp. V Children’s Investment Fun Management (UK) LLP, No. 08-cv-2764, 2008 WL 2372693 (S.D.N.Y.), 
1. 

21 For Judge Kaplan, such demonstration must be made in light of the Supreme Court’s decision in Rondeau v. 
Mosinee Paper Corp., 422 U.S. 49 (1975). 

22 CSX Corp. v. Children’s Inv. Fund Mgmt. (UK) LLP, No. 08-2899-cv, United States Court of Appeals for the 
Second Circuit, September 15, 2009. 
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1.4.2.  An interpretation that is focused on finality rather than means 

The Court considered that the instrument and the rights that it immediately conveys are 
not sufficient to make a judgment call on whether it confers a mere economic interest or 
beneficial ownership.  The operation surrounding the instrument should be considered as a 
whole and a number of indicia should be used to ascertain the interest and rights conferred 
by an instrument or a series thereof.  In fact the instrument is not merely as important as 
the purpose it serves.  This is confirmed by US Court of Appeals decisions that state that 
the “the purpose of section 13(d) is to alert the marketplace to every large, rapid 
aggregation or accumulation of securities, regardless of technique employed, which might 
represent a potential shift in corporate control.23”  The difficulty lies in identifying the 
purpose prior to its implementation and remedying its impact without causing irreparable 
damage. 

 

1.4.3.  Indicia of beneficial ownership 

In TRSs economic interest in the underlying share can be decoupled effectively from actual 
ownership and voting rights in such shares.  The long party may retain only the economic 
interest and the short party the voting rights.  However, as pointed out by Henry T. C. Hu 
and Bernard Black in a number of articles economic interests and voting rights may only be 
apparently decoupled where the long party may at will access or control the short party’s 
voting rights24.  Economic interest as such will not confer ownership.  However, where 
control or influence is exercised by the long party over the voting rights held by the short 
party, the economic interest may transform into beneficial ownership as defined under Rule 
13d-3(a).  The SEC itself considers that the ability to effectively influence is sufficient to 
trigger disclosure25 - "the ability to control or influence the voting or disposition of the 
securities." - and that the facts and circumstances of each case will help determine whether 
influence is effective26 - “[a]n analysis of all relevant facts and circumstances in a particular 
situation … in order to identify each person possessing the requisite voting power or 
investment power. For example, for purposes of the rule, the mere possession of the legal 
right to vote securities under applicable state or other law … may not be determinative of 
who is a beneficial owner of such securities inasmuch as another person or persons may 
have the power whether legal, economic, or otherwise, to direct such voting.”.  However, 
the SEC also highlights that “economic or business incentives between parties to an equity 
swap” are not sufficient to confer the influence that would qualify for beneficial ownership 
under the Rules 13d-327. 

 

 
23 See GAF Corp. v. Milstein, 453 F.2d 709, 717 (2d Cir. 1971), cert. denied, 406 U.S. 910 (1972). 

24 Henry T. C. Hu & Bernard Black, The New Vote Buying: Empty Voting and Hidden (Morphable) Ownership, 79 S. 
Cal. L. Rev. 811, 825-26 (2006); Henry T. C. Hu & Bernard Black, Equity and Debt Decoupling and Empty Voting 
II: Importance and Extensions, 156 U. Pa. L. Rev. 625, 638 (2008). 

25 Interpretive Release on Rules Applicable to Insider Reporting and Trading, Exchange Act Release No. 34-18114, 
46 Fed. Reg. 48,147, 48,149 n.17 (Oct. 1, 1981). 

26 Adoption of Beneficial Ownership Disclosure Requirements, Exchange Act Release No. 34-13291, 42 Fed. Reg. 
12,342, 12,344 (Mar. 3, 1977). 

27 SEC Letter to Judge Kaplan in the CSX case, dated June 4, 2008. 
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1.4.4.  Beneficial ownership and stock parking 

Stock parking is “a concealment of stock ownership achieved by placing the stock in an 
account in the name of a third party” 28 and is subject to the reporting requirement of 
Section 13 (d).  Henry T. C. Hu and Bernard Black consider that an analogy between the 
use of equity swaps and stock parking is possible especially when there is some form of 
understanding that the investor will protect the counterparty against any losses by 
acquiring the underlying stock thus eliminating any economic exposure29.  In the CSX case 
the analogy is possible given that HF ensured that the counterparties systematically hedged 
the swaps with matching shares. 

 

1.4.5.  Beneficial ownership and taxation 

Income from a swap is generally sourced by reference to the taxpayer’s residence – with 
some exceptions – This enables foreign investors to synthesize the return from ownership 
of U.S. stocks and avoid the U.S. withholding tax that would apply with respect to dividends 
received from actual investments in those stocks. 

Although, Judge Kaplan does not conclude precisely on the question of whether positive 
beneficial ownership existed, his arguments that the group acquired the equity swaps to 
avoid disclosure requirement may satisfy the Inland Revenue Service that TCI and 3G 
should have paid withholding taxes especially by reference to item 12 below and the 
attention paid by Judge Kaplan to the circumstances of the case.  The IRS has developed 
its own beneficial owner test.  This is based on a number of factors none of which are 
determinative but which taking the “surrounding circumstances” into consideration will 
weigh in favour of the imposition of relevant taxes:   

“(1) Whether the person has legal title or a contractual right to obtain legal title 
in the future, 
(2) whether the person has the right to receive consideration from the 
transferee of the stock,  
(3) whether the person enjoys the economic benefits and burdens of being a 
shareholder, Pacific Coast Music Jobbers,  
 (4) whether the person has the power to control the company,  
(5) whether the person has the right to attend shareholder meetings, (6) 
whether the person has the ability to vote the shares, 
 (7) whether the stock certificates are in the person’s possession or are being 
held in escrow for the benefit of that person,  
(8) whether the corporation lists the person as a shareholder on its tax returns, 
Feraco v. Commissioner,  
 (9) whether the person lists himself as a shareholder on his individual tax 
return, Willie v. Commissioner,  
(10) whether the person has been compensated for the amount of income taxes 
due by reason of the person’s shareholder status, 

                                          

 
28 SEC v. First City Fin. Corp., 688 F. Supp. 705, 720 (D.D.C. 1988), aff’d, 890 F.2d 1215 (D.C. Cir. 1989). 

29 Hu & Black, 79 S. Cal. L. Rev. at 869. 
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 (11) whether the person has access to the corporate books, 
(12) whether the person shows by his overt acts that he believes he is the 
owner of the stock.30” 
 

One cannot help but wonder whether Judge Kaplan’s decision aimed at rendering a decision 
in favour of CSX or at attracting the IRS’ attention to potential fraud – the use of swaps for 
purposes of deceit and/or tax avoidance. 

It should be noted that the constructive ownership approach under Section 1260 of the 
Inland Revenue Code may prove useful to the SEC as it seeks to develop a concept that 
goes beyond “beneficial ownership”. 

1.5. Section 16(b) action 

Following Judge Kaplan’s decision, a new action, by a CSX shareholder, based on a violation 
of Section 16(b) of the Exchange Act was brought before the courts.   

Although, an appeal was lodge against Judge Kaplan’s decision on the Section 13(d) action, 
TCI and 3G decided settle the Section 16(b) action with CSX.  Based on its view that the 
swaps did confer beneficial ownership of more than 10% to CSX and 3G as a group, the 
CSX shareholder had claimed that TCI and 3G had realized $137.6 million in short-swing 
profits from trades in CSX shares and cash-settled total return equity swaps.  To avoid any 
risks – more specifically the risk that Judge Kaplan’s decision might be confirmed on appeal 
and thus force TCI and 3G to disgorge any profits made from the short-swings -, TCI and 
3G agreed to pay $11 million to CSX on December 16, 200831.  This is not an 
acknowledgement that Section 16(d) was indeed violated.  But it shows that, today, there 
is sufficient legal uncertainty for the defendants to prefer settlement. 

1.6. The SEC’s position at the time of the CSX decision 

1.6.1.  Economic interest and beneficial ownership 

In a letter to Judge Kaplan, the SEC considers that Section 13 is broader in coverage than 
Rule 13d-332. For the SEC, Rule 13d-3 is restrictive and focuses on voting power and 
investment power.  It should be interpreted as applying to the ability to direct voting rather 
than the only presence economic incentives to vote a certain way.   The SEC agrees that 
the Rule is not clear cut and that it is not restricted to actual legal title in the shares.  The 
facts and circumstances of the case will play a determining role in ascertaining the 
existence of voting or investment power.  However, whatever the circumstances of the 
case, they must clearly point to an effective ability to direct voting.  A revocable proxy does 
not confer beneficial ownership or trigger the reporting requirements under Rule 13d-3.  
See Exchange Act Release 39538 (January 12, 1998). 

 

 
30 See Dunne v. Commissioner, TC Memo 2008-63, March 3, 2008 at 
http://www.ustaxcourt.gov/InOpHistoric/dun2ne.TCM.WPD.pdf. 

31 See Form 8-K filed by CSX at http://www.sec.gov/Archives/edgar/data/277948/000095015708001009/form8-
k.htm 

32 SEC Letter to Judge Kaplan in the CSX case, dated June 4, 2008. 
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Only the grant of an irrevocable proxy was considered sufficient to confer beneficial 
ownership upon the transferee.  See In re Douglas A. Kass Exchange Act Release No. 
31046 (August 17, 1992).  For the SEC the economic or business incentives that may be 
contained in an equity swap are not sufficient to create beneficial ownership under Rule 
13d-3. 

Rule 13d-3(b) states that: 

“Any person who, directly or indirectly, creates or uses a trust, proxy, power of 
attorney, pooling arrangement or any other contract, arrangement or device 
with the purpose or effect of divesting such person of beneficial ownership of a 
security or preventing the vesting of such beneficial ownership as part of a 
plan or scheme to evade the reporting requirements of section 13(d) or(g) 
of the Act shall be deemed for purposes of such sections to be the beneficial 
owner of such security.” 

The question here is to which extent a party with the intent to become directly or indirectly 
a beneficial owner might use an equity swap to avoid reporting as a beneficial owner.  The 
SEC considers that the Rule does not actually apply to a long party’s motive for entering a 
swap.  The SEC considers that the instrument used by a long party is not susceptible 
convey the idea that there the use of the swap is actually made as a means to an end the 
plan with the “purpose or effect of avoiding beneficial ownership”.  The purpose of effect 
appears here to be too remote by reference to the use of the swap.  Thus, the use of the 
swap by the long party could not be considered as an attempt by such party at creation a 
false-appearance of non beneficial ownership.  The SEC further believes that the person’s 
motive is less important than the person’s knowledge or reckless absence thereof that a 
false appearance was created.  For the SEC taking steps “with the motive of avoiding 
reporting and disclosure generally is not a violation of Section 13(d) unless the steps create 
a false appearance.  However, even in this affirmation the SEC does not exclude the 
possibility, in exceptional circumstances, of the existence of a plan or scheme to evade 
beneficial ownership requirements even in the absence of false appearance.  But this would 
not apply to a person entering into an equity swap.  The SEC sees here a difference 
between confidential business decisions and misrepresentation. 

 

1.7. The SEC’s new stance 

The administration has changed and the SEC has now taken a number of steps to review 
the current rules and their interpretation.  In particular, there currently exist no Guidelines 
on Rules 13d-3.  The SEC is preparing guidelines and has announced that it is considering 
adopting the UK model. 
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1.8. Private solutions to the disclosure problems 

Companies that are being targeted by activist shareholders hold means to force disclosure.  
Some companies have recently amended their shareholder rights plans.  Their plan now 
includes derivates in the definition of “beneficial ownership” of shares for purposes of 
triggering “poison pill” actions33.   

A “poison pill” action is a tool used by companies to avoid hostile takeover bids whether 
they translate as the acquisition of a controlling equity stake in the company or the 
solicitation of proxies to change the board.  The tool is called “poison pill” because it is 
considered harmful both to the target of the bid and the bidder.  The poison pill is 
expressed through the existence of a shareholder rights plan which provides for the ability 
for existing shareholders to acquire more shares in the target of the takeover bid in an 
effort to dilute the bidder’s ownership percentage and thus limit its ability to pursue the 
takeover process34.   

Many shareholder rights plans restricted the disclosure obligations of shareholders to 
ownership of shares.  However, the use of sophisticated financial instruments to “surprise” 
the target company by the acquisition of “economic interests” later turned suddenly into 
actual ownership has led companies to change the definition of “beneficial ownership” of 
shares to include such financial instruments.  There are however drawbacks to this.  As 
stated before the poison pill is as bad for the target as it is for the bidder.  If the poison pill 
is automatically triggered by the accumulated ownership of a broad spectrum of financial 
instruments, companies may end up “shooting themselves in the foot repeatedly”.  Thus, 
whilst the definition “beneficial ownership” has been broadened in scope, the trigger has 
been tightened35. 

Poison pills also qualify, rightly or wrongly, other types of defences which can act as 
repellents against activist shareholders or potential takeover bidders.  These can include 
the following. 

• The grant of employee stock options that vest immediately or special employee 

severance rights36. 

• Entering into stock swap agreements to buy other companies. 

• Using golden shares or golden parachutes for management37. 

 

 
33 Dan Slater, « Responding to Activist Investors, Companies Give Poison Pill More Punch, The Wall Street Journal 
Online, 25 June 2008. 

34 See for example Moran v. Houselhold Intern., Inc. Delaware Supreme Court, 1985, 500 A.2d 1346. 

35 See Coach, Inc. pill example at 

 http://www.cfo.com/article.cfm/3001307/2/c_3046510?f=insidecfo 

36 See in particular Yahoo’s tin parachute against the Microsoft offer in 2008 at 
http://www.directorship.com/yahoo-s-tin-parachute.  
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• Having staggered elections for board members. 

• Incurring large debts or providing costly guarantees to customers in case of a 

takeover. 

If companies are able to devise methods to fend off the use of derivatives by investors for 
purposes other than what those derivatives were originally created for, one may wish to 
assess such instruments and their efficiency before regulatory action. 

The ability for companies’ management to use the tools identified above will depend on the 
regulatory framework.  In the US defensive tactics by companies’ managers are permitted.  
In the EU the situation is very different and countries such as the UK more often prohibit 
such tactics than authorize them the result being that there are more hostile takeovers in 
the UK than in the US and of those more succeed in the UK than in the US. 

 

1.9. Conclusion 

 

The situation in the US thus remains ambivalent and there is little legal certainty on issues 
at hand.  The SEC’s position is under review.  This means that the previous position 
remains current.  The CSX decision imposes disclosure but fails to provide clear criteria for 
when disclosure is required and admits that the legal remedies for the absence of 
disclosure are unsatisfactory.  Thus, the rules were not violated for the SEC and even if 
they were and gave rise to an action by the plaintiff there are no legal remedies available.  
In any case, the decision has been appealed to the Second Circuit Court of Appeals and 
until Judge Kaplan’s decision is confirmed, investors will be in doubt as to when they should 
file.  In the meantime, prudence would advise more disclosure. 

                                                                                                                                     

 
37 The use of golden shares was criticized and in the context of government ownership even considered as 
violating Article 56 of the Treaty.  See for example, Federconsumatori v. Commune di Milano, Case C-463/04 and 
C-464/04, 6 Dec. 2007 and Commission v. Federal Republic of Germany (Volkswagen), Case C-112/2005, dated 
23 October 2007.  However, they have their usefulness.  They can constitute a form of check against certain 
practices some of which are unethical and should have been evaluated under this light also rather than merely 
from the primary perspective of Article 56.   
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2. THE UK’S NEW RULES  

2.1. The UK as a model 

The FSA has been working for some years now on adopting new disclosure rules both in the 
case of long and short positions38.  In 2008 the FSA adopted new disclosure rules with 
respect to holders of short positions39.  On June 1, 2009 new disclosure rules on Contracts 
for Difference entered into force40. 

2.1.1. The concept of Contract for Difference 

The FSA has developed the concept of Contracts for Difference.  These are contracts 
generally defined as derivative products that give their holder an economic exposure to 
changes in price of the underlying share.   

• Typically the advantage of CfDs is the leverage that they provide by comparison to 

the purchase of the shares themselves.  The gains are proportionally greater.  So 

are the losses.   

• They also enable greater portfolio diversification as they cost a fraction of the share 

price.   

• They enable their holders to avoid stamp duties typically owed when shares are 

transferred.   

• The fact that there is generally no disclosure requirement enables investors to take 

substantial positions and benefit from information asymmetries in the market. 

Traditionally, CfDs do not give their investor ownership rights in the underlying shares 
(although dividends and shares issued during the life of the contract mean that some 
adjustments will be made).  Being cash-settled at the outset, there is usually no effective 
option to later take delivery of the shares instead of cash settlement.  However, some 
issuers may hedge their risk by actually acquiring a number of underlying securities or 
short selling them.  As a result, when the parties close out of the CfDs, the issuer’s hedge 
will be unwound and the investor may in fact opt for payment in the form of an underlying 
share instead of the cash that it could otherwise obtain.   

 

 
38 Following important market volatility for short positions and a number of cases where investors used cash-ettled 
CfDs to discreetly acquire shares in target companies in creeping takeover bids for long positions.  See Pearl 
Insurance’s takeover of Resolution. 

39 Amendments in MAR 1.9.2A and MAR 1.9.2B. 

40 FSA 2009/13. 
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2.1.2. Disclosure of economic interests 

As stated before some financial instruments do not per se and were not designed to provide 
ownership interests in shares but rather economics benefits linked to the price changes in 
the shares. 

This decoupling of the share’s economic interest and ownership rights justified the absence 
of requirement that the former be disclosed. 

Even, when there where disclosure obligations that should have included derivatives, these 
were systematically interpreted in the most restrictive manner.  The Companies Act of 1985 
provided for a broad disclosure obligation on “any” interest whatsoever in shares.  This 
should have included options, warrants and the likes.  But the Companies Act was in fact 
interpreted restrictively so that interests that were only economic were excluded from the 
disclosure rules.   

However the increasing use of derivatives these last few years combined with the legal 
flexibility that allows for re-coupling of economic interests and ownerships rights meant 
that more and more investors were using such instruments for purposes that go beyond 
mere economic exposure. 

 

2.2. The new disclosure rules on long positions 

Starting June 1, 2009 revised disclosure rules of CfDs come into force.  The new rules 
require long CfDs to be disclosed when the aggregate percentage of shares and/or CfDs 
held reach the threshold of 3% of total voting rights.  Changes in the position by 1% or 
more need also be disclosed. 

The disclosure requirements are as follow. 

• Identity of the issuer or the underlying issuer of existing shares to which voting 

rights are attached 

• Reason for the notification  

• Full name of person(s) subject to the notification obligation: 

• Date of the transaction and date on which the threshold is crossed or reached: 

• Date on which issuer notified: 

• Threshold(s) that is/are crossed or reached 

• Information on situation prior to and after the triggering transaction 
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The new rules apply not only to CfDs but also to other derivatives.  However, because some 
CfDs are not hedged in the same way as derivatives such as cash-settled options, the FSA 
has adopted a system of disclosure that is delta-adjusted41.  Typically a CfD would have a 
delta of 1 as it mirrors the price change in the underlying share.  For some derivatives the 
delta will vary depending on price changes in the underlying shares and the time to expiry.  
Delta-adjusted disclosure takes this into account.  The FSA has provided examples of how 
this is calculated: 

“Example 

Company A has 1 Million shares A CfD for 100,000 shares in Company A has a delta 
of 1. Therefore the appropriate calculation would be (100,000 x 1) / 1,000,000 
which gives a disclosure of 10% of Company A’s shares. 

A cash settled call option for a notional 100,000 shares in Company A has (at 
transaction date) a delta of 0.2. Therefore the calculation (100,000 x 0.2) / 
1,000,000 gives an answer of 2% of the company’s shares, and no disclosure is 
required. 

This outcome would make sense as the person writing the CfD would be holding 
10% of the company as a hedge, which is the size of holding the CfD holder has 
potential access to. Therefore a disclosure would be required. The person writing the 
option would (at this point) only be holding 2% of the shares as a hedge, and 
therefore this would be below the disclosure threshold. 

However the option holder may need to recalculate on a daily basis the delta-
adjusted holding as the delta changed over time42.” 

However, the new rules still contain important exemptions provided that those that benefit 
from such exemptions represent that they will not exercise the voting rights that may be 
attached to the underlying shares.  The reason behind these exemptions is to avoid 
unnecessary disclosures where positions are taken for clients.  These follow. 

• CfD writers acting as intermediaries are exempt from disclosure.  However, such CfD 

writers acting as intermediaries will only qualify as such if they meet certain 

conditions and most notably that they do not intervene or attempt to intervene or 

exert or purport to exert influence on the management of the issuer concerned43.   

 

 
41 During a transitional period spanning from 1 June 2009 to 31 December 2009 disclosure can be made either on 
a delta adjusted or nominal basis. 

42 See CP08/17 : Disclosure of CFDs (October 2008), page 23. 

43 See DTR 5.3.1R(1) 
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• Market makers are exempt from the 3% rule.  The threshold that applies to them is 

10%44.  Similar conditions to those described above for CfD writers acting as 

intermediaries apply to them.   

• Credit institutions or investment firms within their trading books, must disclose their 

holdings when they reach a threshold of 5%.   

2.3. The new disclosure rules on short positions 

On June 13, 2008 the FSA amended the Code of Market Conduct adopted a temporary 
disclosure regime for short positions45.  These rules came into force on June 20, 2008.  The 
rules were adopted in reaction to excessive market volatility in companies listed on the UK 
exchanges.  Under the regime, disclosure is required one day after an investor/holder takes 
a short net position that exceeds 0.25% of the issued share capital of a listed company that 
has announced a rights issue46.  The disclosure obligations occur if the limit is exceeded for 
any particular day. Short positions are calculated on a delta-adjusted rather than on a 
nominal share basis.  Changes in the position also need to be disclosed.  The disclosure 
requirements are as follow47. 

• Name of person holding the short position 

• Name of the issuer of the relevant securities 

• Size of the position as a percentage of the issued share capital 

• Date at which the 0.25% threshold was reached or exceeded. 

 

Market maker positions are exempt from the regime48. 

The new regime was adopted more as an interpretation of existing rules than as new 
substantive rules.  Basically, the FSA considers that not disclosing short net position 
exceeding 0.25% of a company’s issued share capital would constitute market abuse as 
under the Code of Market Conduct49.   

                                          

 
44 See DTR 5.1.3R(3) 

45 See www.fsa.gov.uk/pages/Library/Communication/PR/2008/057.shtml 

46 See announcement at www.fsahandbook.info/FSA/handbook/LI/2008/2008_30.pdf 

47 See TR3 form at www.fsa.gov.uk/pubs/forms/Form_TR3.doc 

48 See for more detailed information Chris Bates, Carlos Conceicao, Guy Norman, David Pudge and Patrick Sarch, 
New FSA Disclosure Regime for Short Selling During Rights Issue, Journal of Investment Compliance, Vol.9 No.3 
2008, pp. 44-48. 

49 Under the Financial Services Act 2000. 
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The regime was extended in January 2009 to expire on June 3050.  This extension modified 
the regime in one respect.  Short net positions exceeding 0.25% of a company’s issued 
share capital still need to be disclosed.  However, changes in such position only need be 
disclosed where the change represents an increase in the position of more than 0.1% of the 
issued share capital. 

Since June 26, 200951 the regime has been extended with no time limit52. 

 

2.4. The dichotomy with takeover rules 

The new UK regime reconciles what the disclosure rules, in the context of takeover bids, 
already recognize.  Interestingly, the risks posed by swaps were recognized early by the 
takeover rules.  In May 2006, the UK amended its takeover Cove and equalized the 
treatment of CfDs with that of the underlying securities53.  Thus, any justification for 
considering that equity swaps or CfDs were only an economic interest seems illogical given 
their treatment under the takeover rules54. 

 

2.5. Conclusion 

It appears that the concept decoupling the decoupling of economic and ownership interests 
has reached its limits and is leading most countries to rethink their policies on financial 
instruments that have traditionally been thought to confer only an economic interest on 
their holder.   

In the US, the result of the CSX decision is legal uncertainty. The case does not provide a 
set of predefined criteria that would enable investors, issuers or regulators to identify when 
disclosure becomes compulsory prior to the disclosure obligation.  The idea that disclosure 
becomes compulsory where the economic interest corresponds to beneficial ownership 
would be appealing if the “where” in the equation were more predictable and less 
dependable on intent.  It is important that a set of need clear disclosure rules be adopted 
to avoid, litigation, sanction and sometimes irreparable damage. The Courts or the SEC 
could develop a “constructive ownership” approach and identify a set of criteria, such as 
tests (i.e. “Areeda-turner” test for predatory pricing), or “red-flags” that provide for 
objective and predictable standards for disclosure.  This is the method that has often been 
adopted in the US.  Its preciseness means that a few may fall through the cracks.   

 

 

 
50 See FSA/PN/001/2009 

51 FSA/PN/084/2009 

52 See PS 09/10, Extension of the Short Selling Disclosure Obligation, FSA, June 15, 2009. 

53 Armour, John, Skeel, David A., Jr., The divergence of U.S. and UK takeover regulation: who writes the rules for 
hostile takeovers, in Regulation, September 22 2007. 

54 See Williams Act amendments to the Securities and Exchange Act of 1934. 
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Already and prior to the decision of the United States Court of Appeals the idea that such 
tests or indicia are necessary is apparent.  In their Amici Curiae brief to the Court of 
Appeals, experts outline a number of elements that together would constitute enough 
evidence to consider that the evasion provision under Rule 13d-3(b) has been violated55.  
The authors of the brief defend themselves against wanting to propose a formal legal test.  
But their effort shows that such a test, whether in the proposed form or in a form that may 
be designed by the Court of Appeals, is crucial.  The elements of their proposed test are as 
follow. 

“1. Defendants acquired a position in the derivative markets that, if held in the 
form of the registrant’s voting equity, would trigger a disclosure requirement. 
(We emphasize that this factor constitutes a necessary but insufficient condition 
for a violation of Rule 13d-3(b)’s antievasion provision.); 

2. Defendants engaged in significant efforts to influence corporate management 
or corporate control; 

3. Defendants engaged in efforts with the purpose or effect of influencing the 
voting position of counterparties who, by virtue of the foreseeable equity hedges 
held as a result of the equity swap positions at issue, owned the registrant’s 
voting shares; 

4. Defendants caused a pre-positioning of the registrant’s voting shares in a 
manner that materially facilitates the rapid and low-cost acquisition of a 
reportable position upon the termination or other unwinding of the derivative 
transactions at issue; 

5. Defendants caused the derivative positions at issue to be structured in a 
manner calculated to prevent counterparties from becoming subject to 
disclosure obligations under the Federal securities laws; and 

6. The information regarding Defendants’ activities withheld from the market 
(e.g., Defendants’ equity or derivative positions) is material.” 

 

Tests or red-flags would offer a solution that is different to that of the UK as they seek to 
force disclosure as necessary given a specific set of circumstances.  The result being that 
except where the criteria are met or a set of indicia is present, disclosure is not triggered.  
The new UK regime is the reverse.  It proposes a catch-all system with limited exemptions.  
It is based on an analysis that shows that broad disclosure rules have little negative impact 
on volumes and the market has decided adopt catch all disclosure rules with limited 
exemptions.   

Before choosing whether to adopt either catch-all provisions or precise target oriented ones 
it is important to evaluate whether some form of private actions by companies should be 
permitted to prevent surprise actions of activist shareholders. 

 

                                          

 
55 Brief of Former SEC Commissioners and Officials and Professors as Amici Curiae in Support of Appelant CSX 
Corporation and Affirmance, filed with the United States Court of Appeals for the Second Circuit on July 18, 2008.  
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